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Rules and Regulations

Federal Register

Vol. 63, No. 201
Monday, October 19, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 457

Common Crop Insurance Regulations;
Basic Provisions; and Various Crop
Insurance Provisions; Correction

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Correcting amendment.

SUMMARY: This document contains
corrections to the final regulation which
was published in the Federal Register
on Wednesday, December 10, 1997 (62
FR 65130-65177). The regulation
includes definitions and provisions
common to most crops and the new late
and prevented planting provisions.
EFFECTIVE DATE: October 16, 1998.

FOR FURTHER INFORMATION CONTACT:
Louise Narber, Insurance Management
Specialist, Research and Development,
Product Development Division, Federal
Crop Insurance Corporation, United
States Department of Agriculture, 9435
Holmes Road, Kansas City, MO 64131,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:
Background

The final regulation that is the subject
of these corrections includes definitions
and provisions common to most crops
and the new late and prevented planting
provisions.

Need for Correction

As published, the final regulation
contains errors which may prove
misleading and are in need of
correction: 1) the part heading is
incorrect; and 2) section 457.106 Texas
Citrus Tree Crop Insurance Provisions
should have the phrase ‘“‘documents
and” added after the word “‘actuarial”
and the word ‘““table” should be deleted
in section 7(a).

List of Subjects in 7 CFR Part 457

Common crop insurance regulations,
Crop insurance, Texas citrus tree.

Accordingly, 7 CFR part 457 is
corrected by making the following
correcting amendments:

PART 457—COMMON CROP
INSURANCE REGULATIONS

1. The authority citation for part 457
continues to read as follows:

Authority: 7 U.S.C. 1506(l), 1506(p).

2. The part heading is corrected as set
forth above.

§457.106 [Corrected]
3.In §457.106, paragraph 7(a)
introductory text, remove the words
““actuarial table” and add in their place,
the words “‘actuarial documents and.”
Signed in Washington DC, on October 8,
1998.
Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 98-27679 Filed 10-16-98; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 958
[Docket No. FV97-958-2 FR]

Onions Grown in Certain Designated
Counties in Idaho, and Malheur
County, Oregon, and Imported Onions;
Increase in Grade Requirement for
White Onions

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule increases the
minimum grade requirement for white
onion varieties handled under the
Idaho-Eastern Oregon onion marketing
order from U.S. No. 2 or U.S.
Commercial to U.S. No. 1. The
marketing order regulates the handling
of onions produced in certain
designated counties in Idaho, and
Malheur County, Oregon, and is
administered locally by the Idaho-
Eastern Oregon Onion Committee
(Committee). This rule is intended to
improve the marketing of white onions,
increase returns to producers, and

provide consumers with higher quality
onions. As provided under section 8e of
the Agricultural Marketing Agreement
Act of 1937, the increase in the
minimum grade requirement also
applies to all imported varieties of white
onions.

EFFECTIVE DATE: November 9, 1998.

FOR FURTHER INFORMATION CONTACT:
Robert J. Curry, Northwest Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1220
SW Third Avenue, room 369, Portland,
Oregon 97204—-2807; telephone: (503)
326-2724, Fax: (503) 326—7440; and
George J. Kelhart, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, PO Box 96456, Washington, DC
20090-6456; telephone (202) 720-2491,
Fax: (202) 205-6632. Small businesses
may request information on compliance
with this regulation by contacting Jay
Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, PO Box 96456, Washington, DC
20090-6456; telephone (202) 720-2491,
Fax: (202) 205-6632.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement No. 130 and Marketing
Order No. 958, both as amended (7 CFR
part 958), regulating the handling of
onions grown in certain designated
counties in ldaho, and Malheur County,
Oregon, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

This rule is also issued under section
8e of the Act, which provides that
whenever certain specified
commodities, including onions, are
regulated under a Federal marketing
order, imports of these commodities
into the United States are prohibited
unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodities.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This rule will
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not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act.

This final rule increases the minimum
grade requirement for white onion
varieties grown in the defined
production area and handled under
order authority. This rule, unanimously
recommended by the Committee at its
June 19, 1997, meeting, requires that all
white onion varieties handled be U.S.
No. 1 grade. The previous regulation
permitted the handling of U.S. No. 2
grade and U.S. Commercial grade white
onions as well. As provided under
section 8e of the Agricultural Marketing
Agreement Act of 1937, the increase in
the minimum grade requirement also
applies to all imported varieties of white
onions.

Sections 958.51 and 958.52 of the
order provide authority for the
establishment and modification of
regulations applicable to the handling of
particular grades of onions. Section
958.328(a)(1) establishes the grade
requirements for white onions handled
subject to the Idaho-Eastern Oregon
onion marketing order. Such grade
requirements are based on the U.S.
Standards for Grades of Onions (Other
than Bermuda-Granex-Grano and Creole
Types) (7 CFR part 51.2830 et seq.), or
the U.S. Standards for Grades of
Bermuda-Granex-Grano Type Onions (7
CFR part 51.3195 et seq.). Previously,
§958.328(a)(1) required that white
onion varieties be: (1) U.S. No. 2 or U.S.
Commercial, 1 inch minimum to 2
inches maximum diameter; (2) U.S. No.

2 or U.S. Commercial, if not more than
30 percent of the lot is comprised of
onions of U.S. No. 1 quality, and at least
1%2 inches minimum diameter; or (3)
U.S. No. 1, at least 1%> inches minimum
diameter.

This final rule requires that all bags or
other containers of white onion varieties
shipped subject to order requirements
be either: (1) U.S. No. 1, 1 inch
minimum to 2 inches maximum
diameter; or (2) U.S. No. 1, at least 1>
inches minimum diameter.
Commingling of these two categories is
not allowed. Exemptions under the
order for special purpose shipments in
§958.328(e), and shipments qualifying
for a minimum quantity exemption in
§958.328(g), continue to apply when
applicable.

The Committee justification for its
recommendation indicated that
shipments of U.S. No. 2 and U.S.
Commercial grade white onions have
had a negative impact on producer
returns and have been a factor in
decreasing this industry’s share of the
fresh domestic white onion market. In
addition, the Committee stated that
consumers of white onions traditionally
demand a quality product and that U.S.
No. 2 and U.S. Commercial grade white
onions have poor consumer acceptance.

The Committee stated that producers
seldom profit from U.S. No. 2 or U.S.
Commercial grade white onion sales,
and as a consequence, common business
practice for many is to discard such
onions as culls following harvest. Based
upon comments made by handlers and
receivers of white onions, the
Committee reported that shipments of
low quality U.S. No. 2 and U.S.
Commercial grade white onions have a
depressing influence on the price of the
higher quality U.S. No. 1 grade white
onions. The free-on-board (f.0.b.) price
for U.S. No. 2 white onions usually
averages about one-half the f.0.b. price
of U.S. No. 1 white onions, reflecting
the weak demand for U.S. No. 2 white
onions in fresh markets. Furthermore,
over the last several years there has been
increased competition from white
onions grown in Nevada, Washington,
Colorado, and Utah. The quality
produced and marketed from those
States is excellent. Thus, a higher grade
for white onions grown in Idaho-Eastern
Oregon should help this industry
compete more effectively and increase
demand through stronger confidence in
the quality of Idaho-Eastern Oregon
white onions.

Between the 1986/87 and the 1996/97
marketing seasons, an annual average of
336,000 hundredweight of white onions,
representing 3.9 percent of the total of
all onion varieties, has been shipped

from the Idaho-Eastern Oregon
production area. The annual average of
all Idaho-Eastern Oregon onion
shipments for this period, including
white, yellow, and red onion varieties,
is 9,517,500 hundredweight. During the
same period of time, shipments of
Idaho-Eastern Oregon U.S. No. 2 white
onions averaged 3,807 hundredweight
per year, or approximately an annual
average of 1.2 percent of white Idaho-
Eastern Oregon onion shipments and an
annual average of .04 percent of all
Idaho-Eastern Oregon onion shipments.
The majority, or nearly 99 percent, of
the white onions shipped from this
production area are U.S. No. 1 grade.
Onions from the Idaho-Eastern Oregon
production area are shipped throughout
most of the year. Most Idaho-Eastern
Oregon white onions are marketed
during the months of September,
October, and November, with significant
additional volume through February.
Preliminary information pertaining to
the 1998/99 shipping season indicates
that the f.0.b. price for onions this
season could average $13.10 per
hundredweight.

As mentioned earlier, section 8e of
the Act requires that when certain
domestically produced commaodities,
including onions, are regulated under a
Federal marketing order, imports of that
commodity must meet the same or
comparable grade, size, quality, or
maturity requirements. Section 8e also
provides that whenever two or more
marketing orders regulating the same
commodity produced in different areas
of the United States are concurrently in
effect, a determination must be made as
to which of the areas produces the
commodity in most direct competition
with the imported commodity. Imports
must then meet the requirements
established for that particular area.

Grade, size, quality, and maturity
regulations have been issued regularly
under both Marketing Order No. 958
and Marketing Order No. 959, which
regulates the handling of onions grown
in South Texas, since the marketing
orders were established. The current
import regulation specifies that import
requirements for onions are to be based
on the seasonal categories of onions
grown in both marketing order areas.
The import regulation specifies that
imported onions must meet the
requirements of the Idaho-Eastern
Oregon onion marketing order during
the period June 5 through March 9 and
the South Texas onion marketing order
during the period March 10 through
June 4 each season. This final rule
changes the import requirements for the
period June 5 through March 9 of each
marketing year to provide that all
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imported white onion varieties must be
U.S. No. 1 grade. While no changes are
required in the language of §980.117, all
white onion varieties imported during
this period are required to meet the
modified grade requirement.

White onions are imported into the
United States throughout the year from
a number of different countries. By far
the largest source of all imported onions
is Mexico. Mexican white onions enter
the United States from November
through July, with the heaviest volumes
moving during the months of December
through April. The annual average
volume of all Mexican onions imported
into the United States between 1986 and
1996 was 3,333,150 hundredweight,
while the annual average volume for all
imported onions from all sources during
the same period was 4,040,004
hundredweight.

Other sources of imported onions are
Canada, Chile, New Zealand, France,
Guatemala, Belgium, Morocco, and the
Netherlands. In 1996 and 1997, imports
from Canada totaled 654,728
hundredweight and 498,950
hundredweight, imports from Chile
totaled 139,927 hundredweight and
85,914 hundredweight, and those from
New Zealand totaled 13,007
hundredweight and 20,172
hundredweight, respectively. Also
during 1996 and 1997, onion imports
from France totaled 82,034
hundredweight and 102,956
hundredweight, imports from
Guatemala were 32,540 hundredweight
and 32,474 hundredweight, imports
from Belgium totaled 1,565
hundredweight and 2,386
hundredweight, Moroccan imports
totaled 287 hundredweight and 948
hundredweight, and imports from the
Netherlands totaled 26,852 and 26,544
hundredweight, respectively.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, the AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

Import regulations issued under the
Act are based on those established
under Federal marketing orders which

regulate the handling of domestically
produced products.

There are approximately 35 handlers
of Idaho-Eastern Oregon onions who are
subject to regulation under the order
and approximately 260 onion
producers, including approximately 80
producers of white onions, in the
regulated area. In addition,
approximately 150 importers of onions
are subject to import regulations and
could be affected by this final rule.
Small agricultural service firms have
been defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$5,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $500,000.
Approximately 90 percent of the
handlers and 70 percent of the
producers of Idaho-Eastern Oregon
white onions may be classified as small
entities. Although it is not known how
many importers of white onions may be
classified as small entities, it can be
assumed that a number of the 150
importers could be classified as such.

This final rule increases the minimum
grade requirement for white onion
varieties grown in the defined
production area and handled under
order authority. This rule, unanimously
recommended by the Committee at its
June 19, 1997, meeting, requires that all
white onion varieties handled be U.S.
No. 1 grade. The previous regulation
permitted the handling of U.S. No. 2
grade and U.S. Commercial grade white
onions as well. As provided under
section 8e of the Agricultural Marketing
Agreement Act of 1937, the increase in
the minimum grade requirement also
applies to all imported varieties of white
onions.

At the meeting the Committee
discussed the impact its
recommendation might have on
handlers and producers in terms of cost.
The Committee stated that producers
seldom profit from U.S. No. 2 or U.S.
Commercial grade white onion sales,
and as a consequence, common business
practice for many is to discard such
onions as culls following harvest.

Based upon comments made by
handlers and receivers of white onions,
the Committee reported that shipments
of low quality U.S. No. 2 and U.S.
Commercial grade white onions have a
depressing influence on the price of the
higher quality U.S. No. 1 grade white
onions. The f.o.b. price for U.S. No. 2
white onions usually averages about
one-half the f.o.b. price of U.S. No. 1
white onions, reflecting the weak
demand for U.S. No. 2 white onions in
fresh markets. Furthermore, over the last
several years there has been increased

competition from white onions grown in
Nevada, Washington, Colorado, and
Utah. The quality produced and
marketed from those States is excellent.
Thus, a higher grade for white onions
grown in ldaho-Eastern Oregon should
help this industry compete more
effectively and increase demand
through stronger confidence in the
quality of Idaho-Eastern Oregon white
onions. Preliminary information
pertaining to the 1998-99 shipping
season indicates that the f.0.b. price for
onions this season could average $13.10
per hundredweight.

While this rule may impose some
additional costs on handlers and
producers, the costs are expected to be
minimal, and should be offset by the
benefits of the rule. This final rule is
expected to similarly impact importers
of white onions. The Committee
believes that this modification will
benefit consumers, producers, and
handlers. The benefits of this rule are
not expected to be disproportionately
greater or lesser for small entities than
for large entities.

As alternatives to the proposal, the
Committee discussed both leaving the
regulations unmodified and using
voluntary methods to solve the problem.
Both alternatives were rejected. The
prevailing opinion was that market
confidence and producer income would
continue to erode without the
implementation of this rule. The
majority of Committee members stated
that voluntary measures had not been
effective in the past.

Section 8e of the Act requires that
when certain domestically produced
commodities, including onions, are
regulated under a Federal marketing
order, imports of that commodity must
meet the same or comparable grade,
size, quality, or maturity requirements.
Section 8e also provides that whenever
two or more marketing orders regulating
the same commodity produced in
different areas of the United States are
concurrently in effect, the Secretary
shall determine which of the areas
produces the commodity in more direct
competition with the imported
commodity. Imports must then meet the
requirements established for the
particular area.

Grade, size, quality, and maturity
regulations have been issued regularly
under both Marketing Order No. 958
and Marketing Order No. 959, which
regulates the handling of onions grown
in South Texas, since the orders were
established. The current import
regulation specifies that import
requirements for onions are to be based
on the seasonal categories of onions
grown in both marketing order areas.
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The import regulations specify that
imported onions must meet the
requirements of the Idaho-Eastern
Oregon onion order during the period
June 5 through March 9 each season and
the South Texas onion order during the
period March 10 through June 4 each
season. This final rule changes the
import requirements for the period June
5 through March 9 of each marketing
year to provide that all imported white
onion varieties must be U.S. No. 1
grade.

This action does not impose any
additional reporting or recordkeeping
requirements on either small or large
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

In addition, the Committee’s meeting
was widely publicized throughout the
Idaho-Eastern Oregon onion industry
and all interested persons were invited
to attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the June
19, 1997, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.
Finally, interested persons were invited
to submit information on the regulatory
and informational impacts of this action
on small businesses. Five comments
were received and were of the view that
the proposed increase in the minimum
grade would not have a negative impact
on small entities. These comments are
discussed in more detail later in this
document.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

Both an advance notice of proposed
rulemaking and a proposed rule were
published in the Federal Register on
February 3, 1998 (63 FR 5472), and on
July 2, 1998 (63 FR 36194), respectively.
Both publications provided 60-day
comment periods to allow interested
persons the opportunity to comment on
the volume and grade of imported white
onions, as well as other aspects of the
potential grade increase, including its
probable regulatory and economic
impact on small business entities.
Copies of the publications were faxed
and mailed to the Committee office,
which in turn notified Committee and
Idaho-Eastern Oregon onion industry
members of the recommendation and
proposed rulemaking. The Department
also provided copies of the publications
to the administrative offices of the Walla
Walla Sweet Onion Committee, the
South Texas Onion Committee, and the

Vidalia Onion Committee, as well as to
the World Trade Organization,
European Commission, Brussels,
Belgium, onion importers on AMS’
mailing list, to foreign embassies of
countries known to be interested in
exporting onions to the United States,
and to the National Institute of
Standards and Technology for
dissemination to the secretariat of the
World Trade Organization. In addition,
the Committee’s meetings were widely
publicized throughout the Idaho-Eastern
Oregon onion industry and all
interested persons were invited to
attend and participate on all issues.
Copies of the advanced notice and the
proposed rule were also made available
on the Internet by the Department as
well as by the U.S. Government Printing
Office.

Five comments were received in
regard to the advanced notice (63 FR
5472). Four of the comments were
supportive of the Committee’s
recommendation. The Idaho-Eastern
Oregon Onion Committee reaffirmed its
unanimous recommendation in favor of
increasing the minimum grade for white
onions from U.S. No. 2 or U.S.
Commercial to U.S. No. 1. The South
Texas Onion Committee, administering
Marketing Order No. 959, expressed its
support of the recommended
modification as well. The South Texas
Onion Committee commented that
when the South Texas industry enters
the market in March of each year, the
market has been flooded with inferior
quality white onions from both Mexico
and Idaho-Eastern Oregon, and that the
onion industries and consumers would
benefit from the minimum grade
increase. The minimum grade
requirement for white onion varieties
handled under the South Texas
marketing order is a modified U.S. No.
1 grade. This rule will increase the
minimum grade requirement for ldaho-
Eastern Oregon onions, resulting in the
respective minimum grade requirements
becoming more similar.

Also commenting in favor of the
Committee’s recommendation were a
South Texas onion handler, and an
association representing Texas onion
handlers and importers of Mexican
onions. Both commenters are located in
Mission, Texas. The handler
commented that the recommended
modification would allow the South
Texas industry the necessary confidence
to continue to produce onions for a
market free from the negative consumer
reaction associated with poor quality
white onions. The association also
added its support of the recommended
minimum grade increase. The
association stated that it has within its

membership approximately 21 South
Texas onion handlers, most of whom
also import onions from Mexico. The
commenter added that the association
has numerous members who only
handle imported produce, including
white onions. The commenter noted
further that in the modern competitive
produce market, consumers must be
provided with the best quality produce
available.

A comment was also received from
the European Commission, Brussels,
Belgium, on behalf of the European
Community. That comment stated that
the proposal aims at increasing the
minimum diameter size requirement for
imported onions from 2.54 to 2.79
centimeters for the period June 5
through March 9 of each year, and
objected to such action. However, the
Committee’s recommendation was to
increase the minimum grade for ldaho-
Eastern Oregon white onions during the
period June 5 through March 9 from
U.S. No. 2 to U.S. No. 1, and did not
include a modification to the minimum
diameter size itself, which continues to
be 1 inch or 2.54 centimeters.

In conjunction with the issuance of
the advance notice and request for
comment, the Texas Cooperative
Inspection Program monitored white
onions imported from Mexico during
the period December 1, 1997, through
March 9, 1998. This process was
conducted at the request of the AMS to
determine the quantity of imported
white onions potentially impacted by
the Committee’s recommendation. An
analysis of the information provided by
the Inspection Program indicates that
approximately 98 percent of the white
onions imported from Mexico during
the test period met U.S. No. 1 grade. The
balance of the imported white onions
during this period either met U.S.
Commercial grade or failed to meet the
minimum of U.S. No. 2 grade. There
were no U.S. No. 2 grade white onions
imported from Mexico during this
period. During the test period, a total of
1,006,279 50-pound containers were
offered for importation. A total of
948,069 50-pound containers graded
U.S. No. 1, 11,427 50-pound containers
graded U.S. Commercial, and 10,783 50-
pound containers failed to meet the
current minimum grade requirement of
U.S. No. 2.

Five comments were also received in
regard to the proposed rule (63 FR
36194). Comments were received from
the South Texas Onion Committee, two
Texas produce marketing firms, and two
Texas producers. All five commenters
expressed support for the proposal.
Furthermore, each commenter
expressed the view that the increase in
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the minimum grade for Idaho-Eastern
Oregon white onions will not have a
negative impact on small entities, and
that the change will in fact assist
producers from all growing regions in
providing better quality white onions to
consumers.

Accordingly, based on the comments
received, no changes will be made to the
rule as proposed, except for non-
substantive format changes to conform
to the current scheme in § 958.328.

Idaho-Eastern Oregon onion handlers
have just begun shipping 1998-99 crop
white onions, and they want to accrue
the benefits anticipated. The
Department understands that very little
modification must be made to existing
packing equipment and sorting
procedures by domestic handlers and
exporters/importers to meet the new
grade requirement. However, sufficient
time must be provided for the Idaho-
Eastern Oregon and import onion
industries to comply with the new grade
requirement and to allow white onions
already picked and packed, and
certified as meeting the lower minimum
grade requirements to be shipped. To
allow this to occur and to allow
handlers and exporters time to adjust
their sorting and packing lines to meet
the higher grade, the Department has
decided that the effective date of this
action should be November 9, 1998.
This effective date is reasonable and
will allow both the domestic and
imported onion industries sufficient
time to adjust to the new grade
requirement and to ship any onions that
are already picked and packed.

In view of all of the foregoing, the
Department has concluded that the
increase in the minimum grade
requirement to U.S. No. 1 will advance
the interests of the Idaho-Eastern
Oregon and foreign onion industries and
should be implemented.

In accordance with the section 8e of
the Act, the United States Trade
Representative has concurred with the
issuance of this final rule.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee, the
comments received, and other available
information, it is hereby found that this
rule, as hereinafter set forth, will tend
to effectuate the declared policy of the
Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because: (1) Idaho-Eastern
Oregon onion handlers are aware of this
action, which was unanimously
recommended by the Committee, and

are prepared to comply with the new
grade requirement; (2) Handlers,
exporters, importers, and other
interested persons were given an
opportunity to provide input through
the advance notice of proposed
rulemaking and the proposed rule; (3)
the grade increase needs to be in place
to cover the balance of the 1998-99
white onion shipping season so that the
Idaho-Eastern Oregon onion industry
can take advantage of the anticipated
benefits; and (4) an adequate amount of
time has been provided for handlers and
importers to adjust their packing and
sorting lines to meet the higher grade
requirement.

List of Subjects in 7 CFR Part 958

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 958 is amended as
follows:

PART 958—ONIONS GROWN IN
CERTAIN DESIGNATED COUNTIES IN
IDAHO, AND MALHEUR COUNTY,
OREGON

1. The authority citation for 7 CFR
part 958 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 958.328 is amended by
revising paragraph (a)(1) to read as
follows:

§958.328 Handling Regulations.

* * * * *

(a) Grade and Size requirements—(1)
White varieties. Shall be either:

(i) U.S. No. 1, 1 inch minimum to 2
inches maximum diameter; or

(i) U.S. No. 1, at least 1%2 inches
minimum diameter. However, neither of
these two categories of onions may be
commingled in the same bag or other
container.
* * * * *

Dated: October 13, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-27892 Filed 10-16-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-SW-01-AD; Amendment
39-10845; AD 98-21-36]

RIN 2120-AA64

Airworthiness Directives; Robinson
Helicopter Company Model R44
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Robinson Helicopter
Company (Robinson) Model R44
helicopters, that requires removing and
replacing the cyclic control pilot’s grip
assembly (grip assembly) with an
airworthy grip assembly. This
amendment is prompted by a report of
a crack in the welded corner of a grip
assembly. The actions specified by this
AD are intended to prevent use of a grip
assembly that may crack, resulting in
failure of the grip assembly and
subsequent loss of control of the
helicopter.
DATES: Effective November 23, 1998.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
23, 1998.
ADDRESSES: The service information
referenced in this AD may be obtained
from Robinson Helicopter Company,
2901 Airport Drive, Torrance, California
90505, telephone (310) 539-0508, fax
(310) 539-5198. This information may
be examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Fred Guerin, Aerospace Engineer, FAA,
Los Angeles Aircraft Certification
Office, Airframe Branch, 3960
Paramount Boulevard, Lakewood,
California 90712, telephone (562) 627—
5232, fax (562) 627-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Robinson Model
R44 helicopters was published in the
Federal Register on October 17, 1997
(62 FR 53977). That action proposed to
require removing and replacing the
cyclic control pilot’s grip assembly (grip
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assembly) with an airworthy grip
assembly.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except that credit
is given in the final rule for previous
compliance with the requirement of this
AD by adding *‘unless accomplished
previously” in the compliance section.
The FAA has determined that this
change will neither increase the
economic burden on any operator nor
increase the scope of the AD.

The FAA estimates that 5 helicopters
of U.S. registry will be affected by this
AD, that it will take approximately 4
work hours per helicopter to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$576 per helicopter. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$4,080.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation

Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-21-36 Robinson Helicopter
Company: Amendment 39-10845.
Docket No. 97-SW-01-AD.

Applicability: Model R44 helicopters,
serial numbers (S/N) 0001 through 0159,
except S/N 0143, 0150, and 0156, with cyclic
control pilot’s grip assembly (grip assembly),
part number (P/N) A756—6 Revision N or
prior, installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Within 25 hours time-in-
service or 30 calendar days after the effective
date of this AD, whichever occurs first,
unless accomplished previously.

To prevent use of a grip assembly that may
crack, resulting in failure of the grip
assembly and subsequent loss of control of
the helicopter, accomplish the following:

(a) Remove the grip assembly, P/N A756—
6 Revision N (or prior), and replace it with
an airworthy grip assembly, P/N A756—-6
Revision M (or later), in accordance with Kl—
112 R44 Pilot’s Grip Assembly Upgrade Kit
instructions, dated December 20, 1996.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Los Angeles Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(d) The modification shall be done in
accordance with KI-112 R44 Pilot’s Grip
Assembly Upgrade Kit instructions, dated
December 20, 1996. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Robinson Helicopter
Company, 2901 Airport Drive, Torrance,
California 90505. Copies may be inspected at
the FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas; or at the Office
of the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(e) This amendment becomes effective on
November 23, 1998.

Issued in Fort Worth, Texas, on October 7,
1998.

Larry M. Kelly,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-27760 Filed 10-16-98; 8:45 am]
BILLING CODE 4910-13-U

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 10

Rules of Practice; Final Rules

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rules.

SUMMARY: The Commodity Futures
Trading Commission (‘““Commission”) is
adopting final regulations amending its
Rules of Practice, which govern most
adjudicatory proceedings brought under
the Commodity Exchange Act, as
amended (‘““Act”), other than reparations
proceedings. In order to improve the
overall fairness and efficiency of the
administrative process, the Commission
published for comment a notice of
proposed amendments to the existing
rules. Following consideration of the
comments received, this notice sets
forth each amended rule in its final
form.

Most of the substantive amendments
adopted by the Commission serve one of
two purposes. Some are intended to
foster a greater exchange of information
between the Commission’s Division of
Enforcement (**Division”) and the
respondents before a hearing takes place
and to clarify the production obligations
of each party. Others will facilitate use
of the authority granted to the
Commission by the Futures Trading
Practices Act of 1992 to require the



Federal Register/Vol. 63, No. 201/Monday, October 19, 1998/Rules and Regulations

55785

payment of restitution by respondents
in administrative enforcement
proceedings. The remaining
amendments are largely technical in
nature.

EFFECTIVE DATE: The effective date of
these rules November 18, 1998. The
amended Rules of Practice shall apply
only to proceedings initiated on or after
the effective date. All proceedings
initiated before the effective date shall
be conducted under the former Rules of
Practice.

FOR FURTHER INFORMATION CONTACT:
Stephen Mihans, Office of Chief
Counsel, Division of Enforcement, at
(202) 418-5399, or David Merrill, Office
of the General Counsel, at (202) 418—
5120, Commodity Futures Trading
Commission, Three Lafayette Center,
1155 21st Street, N.W., Washington,
D.C. 20581.

SUPPLEMENTARY INFORMATION: On April
3, 1998, the Commission published a
notice in the Federal Register
announcing proposed amendments to
the agency’s Rules of Practice.!
Although the Commission’s proposals
were not intended to be sweeping or
groundbreaking, they did represent the
first major revision of the Rules of
Practice in more than 20 years. The
notice identified fourteen existing rules
that the Commission proposed to
amend. These provisions, and the
subject areas that they cover, included
Rule 10.1 (scope and applicability of
rules of practice); Rule 10.12 (service
and filing of documents; form and
execution); Rule 10.21 (commencement
of the proceeding); Rule 10.22
(complaint and notice of hearing); Rule
10.24 (amendments and supplemental
pleadings); Rule 10.26 (motions and
other papers); Rule 10.41 (prehearing
conferences; procedural matters); Rule
10.42 (discovery); Rule 10.66 (conduct
of the hearing); Rule 10.68 (subpoenas);
Rule 10.84 (initial decision); Rule
10.101 (interlocutory appeals); Rule
10.102 (review of initial decision); and
Rule 10.106 (reconsideration). In
addition, the Commission proposed
adding to its Rules of Practice a new
subpart (proposed Subpart 1) addressing
the administration of restitution orders
issued pursuant to 7 U.S.C. 9 (1994) and
a statement of policy relating to the
acceptance of settlements in
administrative and civil proceedings
instituted by the Commission.

In its Federal Register notice, the
Commission welcomed public comment
on the proposed changes to its Rules of
Practice and invited other suggestions to
improve or expedite the adjudicatory

1See 63 FR 16453 (April 3, 1998).

process.2 Two comment letters were
received, one from the Law and
Compliance Division of the Futures
Industry Association (“FIA’’) and the
other from the Committee on
Commodities and Futures Law of the
New York State Bar Association
(““NYSBA”). Both letters were
supportive of the Commission’s efforts
to improve the overall fairness and
efficiency of the administrative process.
Neither letter included specific
comments on the proposed amendments
to Rules 10.1, 10.12, 10.21, 10.22, 10.26,
10.41 and 10.66, all of which are being
adopted as presented in the Federal
Register notice of April 3, 1998.

However, both the FIA and the
NYSBA raised issues relating to the
remaining seven rules that the
Commission proposed amending. While
most of their comments focused on
issues related to discovery and
restitution, both groups asked that the
Commission either modify or clarify
other proposed revisions to the Rules of
Practice. A discussion of their
comments, as well as the changes that
the Commission has determined to
make in the wording of the proposed
amendments, follows.

I. Rule Changes Related to Discovery

A. Prehearing Materials

As proposed by the Commission, new
Rule 10.42(a) expands the information
required to be included in each party’s
prehearing memorandum to include the
identity, and the city and state of
residence, of each witness (other than
an expert) who is expected to testify on
the party’s behalf, along with a brief
summary of the matters to be covered by
the witness’s expected testimony. In
addition, each party will be required to
furnish a list of documents that he or
she will introduce as evidence at the
hearing and copies of any documents
that the other parties do not already
have in their possession or to which
they do not have reasonably ready
access. With respect to expert witnesses,
each party will be required to furnish
the other parties with a statement
providing relevant information about
the witness, as well as a statement
setting forth the opinions to be
expressed by the witness and the bases
or reasons for those opinions.

In commenting on new Rule 10.42(a),
the FIA expressed concern that, since a
respondent would not have had an
opportunity to develop a defense
strategy before the complaint was filed,

2Although the comment period was originally
scheduled to end on June 2, 1998, it was extended
by the Commission for an additional 30 days. See
63 FR 30675 (June 5, 1998).

he or she may need additional time to
decide whether to seek the testimony of
an expert witness. As a consequence, it
suggested that the Commission
explicitly require its administrative law
judges (“*‘ALJs’) to consider the amount
of time a respondent has had to prepare
when issuing an order directing him or
her to submit materials under the new
rule.

This suggestion is similar to other
comments in both letters, requesting
that the amended Rules of Practice
include detailed guidelines for the
Commission’s ALJs to follow in
scheduling proceedings. The
Commission generally avoids interfering
with the discretion of an ALJ to control
his or her docket. Moreover, in new
Rule 10.42(d), the Commission
specifically authorizes its ALJs to
modify any requirement of new Rules
10.42(a), 10.42(b) or 10.42(c) that a party
can show is unduly burdensome or
inappropriate under all the
circumstances. The Commission is not
inclined to attempt to draft a code of all
the various factors an ALJ may take into
account in establishing a schedule for
the production of prehearing materials
under new Rule 10.42(a) or for other
prehearing procedures. The Commission
is confident that, in issuing scheduling
orders, its ALJs will take all relevant
factors into consideration so as to
ensure both fairness and efficiency.
Accordingly, the Commission has
determined to adopt new Rule 10.42(a)
as proposed, without making any
further changes.3

B. Investigatory Materials

As proposed by the Commission, new
Rule 10.42(b) obligates the Division of
Enforcement to make available for
inspection and copying by the
respondents a broad range of documents
obtained during the investigation that
preceded the filing of the complaint
against them. These include all
documents that were subpoenaed or
otherwise obtained by the Division from
persons not employed by the
Commission and all transcripts of
investigative testimony taken by the
Division, together with all exhibits to
those transcripts. As proposed, the
Division would not have to produce,
however, any documents that reveal (1)
the identity of confidential sources, (2)
confidential investigatory techniques or
procedures or (3) the business
transactions and positions of persons
other than the respondents unless they
are relevant to the resolution of the

3For the sake of accuracy, the heading of new
Rule 10.42(a) has been changed from ““Pretrial
materials” to “Prehearing materials.”
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proceeding. In addition, nothing in the
new rule limits the Division’s ability to
withhold documents or other
information on the grounds of privilege
or the work product doctrine.4

In commenting on new Rule 10.42(b),
both the FIA and the NYSBA expressed
concern about a number of specific
provisions and asked the Commission to
consider alternative approaches. As a
result of these comments and the
Commission’s own review of the
original proposal, several changes have
been made in the wording of new Rule
10.42(b). A discussion of the comments
and changes follows.5

As an initial matter, based on its own
further consideration of new Rule
10.42(b), the Commission has made
several substantive changes in the final
rule that are designed to clarify the
limitations of the Division’s disclosure
obligations. First, the final rule makes
clear that, if the Commission or another
governmental entity has a continuing
investigative interest in another matter
or another person, the Division does not
have to turn over information that
relates to the other matter or person
simply because it happens to have been
obtained as part of the investigation that
led to the pending proceeding. Only if
the information is also relevant to the
resolution of the proceeding would it
have to be made available to the
respondents under new Rule 10.42(b).

Second, and in a similar vein, the
final rule clarifies that, if a proceeding
has resulted from a broad investigation
into a general subject matter or a general
kind of conduct, the Division’s
disclosure obligation under new Rule
10.42(b) only attaches to that portion of
the investigation relating to the

41n the final version of new Rule 10.42(b), this
provision has been revised to make clear that the
rule is not intended to require the production of
documents containing information that is protected
from disclosure by applicable law.

5The FIA suggested that a separate provision be
added to new Rule 10.42 clarifying that,
notwithstanding the Division’s right to withhold
documents on claims of privilege or the work
product doctrine, the Division is nonetheless
obligated to turn over all exculpatory materials
required to be produced under Brady v. Maryland,
373 U.S. 83, 87 (1963). In the notice announcing the
proposed amendments, the Commission expressly
stated that the scope of the Division’s obligations
to produce material exculpatory information under
In re First National Monetary Corp., [1982-1984
Transfer Binder] Comm. Fut. L. Rep. CCH) 121,853
at 27,581 (CFTC Nov. 13, 1981) and its progeny is
not addressed by these rule changes. 63 FR 16455
n.3. The issues potentially raised by consideration
of the appropriate interpretation and application of
an obligation to produce material exculpatory
information are broad and complex. They have been
addressed to date only to a very limited extent in
Commission adjudicatory decisions. For these
reasons, the Commission is adhering to its decision
not to address those issues in these rule
amendments.

particular transactions, conduct or
persons involved in the pending
proceeding. At times, the Division will
undertake an investigation into a
general subject matter area, like the one
that recently occurred in connection
with so-called hedge to arrive contracts
in the grain industry. Such an
investigation may spawn a number of
separate inquiries and result in the
initiation of a number of separate
proceedings. When a proceeding is
initiated as a result of this kind of broad
investigation, the Division is not
required to produce all of the
documents that it has obtained in the
larger investigation. Instead, as
paragraph (3) of new Rule 10.42(b) now
indicates, it will only be obligated to
produce those materials that relate to
the particular matters at issue in the
pending proceeding.

Third, a provision has been added to
new Rule 10.42(b) that allows the
Division to withhold information
obtained from domestic or foreign
governmental entities or from a foreign
futures authority, as defined in 7 U.S.C.
1a(10), that either (1) is not relevant to
the resolution of the proceeding or (2)
was provided on condition that it not be
disclosed or only be disclosed by the
Commission, or a representative of the
Commission, as evidence in an
enforcement or other proceeding. To
carry out its statutory duties effectively,
the Commission must be in a position
to receive information from other
governmental entities and from foreign
futures authorities under circumstances
that allow them to be as forthcoming as
possible. Thus, the Commission must be
able to protect the confidentiality of
information that is irrelevant to the
pending proceeding or was furnished to
the Commission upon condition that its
disclosure be restricted. The language
that the Commission has added to new
Rule 10.42(b) strikes a balance between
the appropriate disclosure of
information to the respondents in a
proceeding and the Commission’s need
to encourage cooperative information-
sharing with other governmental entities
here and abroad and with foreign
futures authorities.®

Turning to other concerns about new
Rule 10.42(b), the FIA comment letter
proposed that the Division’s disclosure
obligations be widened to include all

6 Of course, like all of the documents that new
Rule 10.42(b) allows the Division to withhold from
inspection and copying by the respondents, these
materials may have to be produced under other
provisions in the rules, for example, if the Division
intends to introduce them into evidence at the
hearing, if they were relied upon by an expert
witness testifying on the Division’s behalf or if they
were appended as exhibits to a witness statement
or to investigate testimony taken by the Division.

subpoenas and written requests for
information issued by the Division, as
well as all relevant final examination
and inspection reports prepared by the
Commission’s Division of Trading and
Markets and Division of Economic
Analysis. The Commission agrees that
making available for inspection and
copying by respondents those portions
of subpoenas and written requests for
information that resulted in the
production of investigative materials
may assist the respondents in
understanding the produced materials.
Accordingly, language has been added
to the new rule requiring the Division to
provide respondents with access not
only to all documents that were
produced pursuant to subpoenas issued
by the Division or otherwise obtained
from persons not employed by the
Commission, but also to any portion of
a subpoena or written request that
resulted in the furnishing of such
documents to the Division. However,
respondents need not be given access to
subpoenas and written requests (or any
portion of a subpoena or written
request) that did not result in the
production of investigatory materials
being made available to the
respondents. The Commission is also of
the view that the FIA’s request for all
relevant final examination and
inspection reports is too vague.

Further commenting on new Rule
10.42(b), the FIA also requested that the
Division be required to make
investigatory materials available to a
respondent within 14 days after he or
she files an answer to the complaint.
This proposal, however, invites the kind
of micromanaging of the prehearing
scheduling process in which the
Commission is not prepared to engage.

The NYSBA’s comment letter raised
separate concerns regarding new Rule
10.42(b). First, it noted that, by making
investigative materials available at the
Commission office where they are
ordinarily maintained, the new rule
potentially works a hardship on
respondents, particularly where the
investigation leading to the complaint
was conducted by Division staff at the
Commission’s headquarters in
Washington, D.C. Also, the letter
suggested that, in the event the Division
chooses to withhold documents from
production under new Rule 10.42(b), it
automatically should be required to
compile an index of such documents, as
is now the case under the Federal Rules
of Civil Procedure.

Both points are well taken.
Accordingly, new Rule 10.42(b) has
been revised to require that, upon
written request, a respondent will be
given access to prehearing materials at
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the Commission office nearest to the
location where the respondent or his or
her counsel resides or works. In
addition, the Division will be obligated
to furnish the respondents with an
index of all documents being withheld
when it makes prehearing materials
available for inspection and copying
under new Rule 10.42(b). The new rule
explicitly states that the index of
withheld documents should provide
sufficient information to enable the
respondents to assess the privilege or
protection being claimed by the
Division, consistent with the asserted
privilege or protection against
disclosure.”

New Rule 10.42(b) does not require
the Division to identify on its index of
withheld documents any materials
containing information obtained from a
governmental agency in the United
States or abroad or from a foreign
futures authority that was provided on
condition that it not be disclosed or that
it only be disclosed by the Commission
or a representative of the Commission as
evidence in an enforcement or other
proceeding. In the Commission’s view,
no point would be served by listing
such materials on the Division’s index,
since they would be properly withheld
on the basis of the condition alone.
However, if the Division has received
these kinds of materials from a
governmental agency or foreign futures
authority, it will be required to inform
the respondents of that fact, without
having to index or describe further any
of the documents at issue or their
source.

Both the FIA and NYSBA objected to
the provision in new Rule 10.42(b) that
deals with any failure by the Division to
make investigative materials available to
the respondents. As proposed, the new
rule requires that, in the event of such
a failure, no rehearing or
reconsideration of a matter already
heard or decided shall be required,
unless the respondent demonstrates
resulting prejudice. Each comment letter
argued that the burden should be on the
Division to show that any failure to
make documents available did not
prejudice the respondents. This
argument overlooks, however, a

71In like fashion, paragraph (3) of new Rule
10.42(c) is being revised to require that each party
to a proceeding make and keep a similar log of all
documents withheld under that provision and turn
it over to the other parties when producing witness
statements. The FIA comment letter also proposed
explicit recognition in the rules of an ALJ’'s
authority to conduct in camera review of materials
being withheld. While ALJs have exercised such
authority without Commission objection, the
Commission does not wish at this time to open up
questions concerning the nature and scope of any
such authority by addressing it through rulemaking.

substantial body of federal case law
holding that, even in criminal cases, it
is the defendant’s burden to show
prejudice from the loss or wrongful
withholding of evidence by the
government. United States v. Walsh, 75
F.3d 1, 8 (1st Cir. 1995) (noncompliance
with the Jencks Act does not justify
overturning a criminal conviction in the
absence of ‘“‘some showing of
prejudice* * *beyond mere assertions
that the defendant would have
conducted cross-examination
differently’’). As a general rule, the
burden is on the party claiming
prejudice to show prejudice and for
good reason, since among other
considerations, the obligation to prove a
negative—in this case, the lack of
prejudice—often can be impossible one.
Accordingly, the final wording of
paragraph (6) of new Rule 10.42(b) is
unchanged.8

C. Witness Statements

As proposed by the Commission, new
Rule 10.42(c) requires that each party to
a proceeding make available to all of the
other parties any statement made by any
person whom the party calls, or expects
to call, as a witness that relates to his
or her anticipated testimony. These
statements include transcripts of
investigative or trial testimony given by
the witness, written statements signed
by witness and substantially verbatim
notes of interviews with the witness, as
well as the exhibits to such transcripts,
statements or notes. For purposes of the
new rule, substantially verbatim notes
mean notes that fairly record the
witness’s exact words, subject to minor
inconsequential deviations.

New Rule 10.42(c) generally accords
with Rule 26.2 of the Federal Rules of
Criminal Procedures, which places in
the Federal Rules the substance of the
Jencks Act, 18 U.S.C. 3500. It differs
from the former Rules of Practice, inter
alia, by requiring all parties, and not
just the Division of Enforcement, to
produce witness statements. In
commenting on the new rule, the FIA
and NYSBA argued that it disadvantages
respondents unfairly. In their view, by
having to produce, in advance of the
hearing, statements of potentials
witnesses who may or may not testify
and the scope of whose testimony may
still be uncertain, respondents are being
forced to disclose their strategy and
evidence prematurely. Also, in their
view, since the Division has had an
opportunity to prepare its case before

8 The Commission likewise has determined not to
change the burden relating to the showing of
prejudice in paragraph (4) of new Rule 10.42(c),
which deals with failure of a party to produce
witness statements.

the compliant was filed, it is not
similarly disadvantaged.

In response to this concern, the
language of new Rule 10.42(c) has been
revised to require that a respondent will
not have to make witness statements
available until the close of the
Division’s case-in-chief at the hearing.
By then, the respondent will reasonably
know whom he or she will call as
witnesses for the defense, as well as the
testimony that those witnesses can be
expected to give. The final rule also
provides that, if additional time is
needed for the Division to review and
analyze a respondent’s witness
statements before cross-examining his or
her witnesses, the ALJ should grant the
Division the necessary continuance.

The NYSBA also suggested that the
Commission require the production of
any summaries that have been made of
investigative testimony or witness
statements. In the Federal Register
notice announcing the proposed
amendments, however, the Commission
specifically noted that it does not intend
to require the production of notes
prepared by persons other than the
witness himself or herself, including
attorney’s notes. The Commission
created a narrow exception for notes
that in effect constitute transcriptions of
a witness’s statement. The NYSBA
proposal would substantially widen that
narrow exception, opening the door to
endless disputes over what constitutes a
summary and putting at risk properly
privileged material. Accordingly, the
Commission has not adopted the
NYSBA proposal.

D. Objections to Authenticity or
Admissibility of Documents

New Rule 10.42(f) governs prehearing
objections to the authenticity or
admissibility of documents. As
proposed, it provides that, upon order
by the ALJ presiding over a proceeding,
each party serve on the other parties a
list of documents that it intends to
introduce at the hearing. Upon receipt
of the list, the other parties have 20 days
to file a response, disclosing any
objections that they wish to preserve as
to the authenticity or admissibility of
the documents thus identified. Where
any other objects to the authenticity or
admissibility of any of the listed
documents, the ALK may treat the list
of documents as a motion in limine.
After affording the parties an
opportunity to brief the motion to the
degree necessary for a decision, the ALJ
may rule on the advance of the hearing
to the extent appropriate.

New Rule 10.42(f) is modeled on Rule
26(a)(3)(C) of the Federal Rules of Civil
Procedure. As the NYSBA comment
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letter correctly noted, Rule 26(a)(3)(C)
reserves for trial a party’s right to object
to the admissibility of a document on
grounds of relevance, undue prejudice,
confusion of issues, needles
presentation of cumulative evidence or
waste of time. By contrast, under new
Rule 10.42(f) as proposed, all objections
not raised by a party may be deemed
waived. To make the new rule more
compatible with the Federal Rules on
which it was modeled, the Commission
has modified the final rule to permit all
objections not raised by a party to be
deemed waived, except fro relevance,
needless presentation of cumulative
evidence or waste of time. Because the
evidence and argument in an
administrative proceeding is heard by
an ALJ rather than a jury, there is no
compelling need to preserve objections
based on undue prejudice or confusion
of the issues.®

E. Subpoenas

Under the former rules, documents
subpoenaed by a party to an
administrative proceeding could only be
produced at the time of the hearing
itself. New Rule 10.68 allows the parties
to a proceeding to apply for the issuance
of a subpoena by the ALJ requiring the
production of documents at any
designated time and place. Although
both comment letters were generally
supportive of the new rule, the FIA
suggested it be modified (1) to permit
the filing of a motion to quash by the
owner, creator or subject of a
subpoenaed document (rather than just
the recipient of the subpoena) and (2) to
enlarge the time within such a motion
could be filed from seven days to 15
days. In addition, the FIA asked the
Commission to clarify the standards
under which a protective order can be
obtained from the ALJ.

In the Commission’s views, new Rule
10.68 should not be an attempt to
resolve issues of standing with regard to
motions to quash or modify subpoenas.
Such issues are more appropriately
addressed through adjudication.1° Also,
the Commission has determined to set
the time for filing such motions at 10
days after the subpoena has been served,

9In discussing new Rule 10.26(f), the NYSBA
comment letter also questioned whether 20 days is
sufficient time for a party to identify all of the
objections that he or she may have to the substantial
number of trading records and other documents
typically involved in a complex trade-practice case.
To allay this concern, the language of the final rule
has been revised to require the filing of a party’s
response within 20 days or such other time as may
be designated by the ALJ. Again, the Commission
is confident that its ALJs will consider all relevant
circumstances in trying to set as expeditious a
schedule as practicable, consistent with fairness to
all parties.

10See generally Fed. R. Civ. P. 45(c)(3).

which is the amount of time that Rule
10.26 allows generally for responses to
motions. Accordingly, paragraph (c) of
new Rule 10.68 has been revised to
provide simply that, within 10 days
after service of a subpoena or at any
time prior to the return date thereof,
whichever is earlier, a motion to quash
or modify the subpoena may be filed
with the ALJ who issued it, without
reference to who would have standing
to file such a motion.11

To clarify the standards under which
protective orders may be authorized, the
Commission has added language to new
Rule 10.68(c)(2) explicitly providing
that protective orders may be issued
upon a showing of good cause and that,
in considering whether to issue a
protective order, ALJs shall weight the
harm resulting from disclosure against
the benefits of disclosure. Cf. Fed. R.
Civ. P. 26(c) advisory committee’s note
(observing that, in deciding whether to
give trade secrets immunity against
disclosure, federal courts routinely
weigh the moving party’s claim to
privacy against the need for disclosure).

In promulgating new Rule 10.68(c)(2),
the Commission notes that the burden of
justifying any protective order remains
on the person who seeks it. Federal
Trade Comm’n v. Standard Financial
Management, 830 F.2d 404, 411 (1st Cir.
1987) (unsealing defendant’s financial
documents as germane to district court’s
approval of negotiated settlement with
agency). Good cause can be established
only upon a showing that the person
seeking the protective order will suffer
a clearly defined and serious injury if
the requested order is not issued. Id. at
412 (*‘[a] finding of good cause [to
impound documents] must be based on
a particular factual demonstration of
potential harm, not on conclusory
statements’). Any such injury must be
balanced against the public’s recognized
right of access to judicial records. Id. at
410. All of these considerations, which
are reflected in new Rule 10.68(c)(2), are
particularly pertinent in the context of
enforcement proceedings initiated by
the Commission, since such proceedings
are “‘patently matters of significant
public concern.” Id. at 412.

In connection with these revisions to
new Rule 1068(c)(2), the Commission
has deleted language found in paragraph
(7) of new Rule 10.42(c) that dealt with
the issuance of protective orders
covering confidential information
contained in prehearing materials
produced by the Division of

11The ALJ, of course, may extend the deadline for
filing a motion to quash or modify a subpoena, just
as he or she may extend other deadlines in the
Rules of Practice, for good cause shown.

Enforcement. In considering requests for
protective orders sought under any
section of the rules, ALJs henceforth
shall rely on the standards set forth in
paragraph (2) of new Rule 10.68(c) 12

I1. Rule Changes Related to Restitution

Since 1992, Section 6(c) of the Act, 7
U.S.C. 9 (1994), has authorized the
Commission to require restitution in
administrative proceedings to customers
of damages proximately caused by
violations committed by the
respondents. To facilitate this process,
the Commission prosed amending Rule
10.84 of the Rules of Practice to include
a new provisions specifically to address
restitution and adding a new Subpart |,
which would address the administration
of restitution orders.

Commentting on this proposal, the
NYSBA suggested that, because the
other provisions of Rule 10.84 deal only
with procedural matters, it would be
preferable to move all of the regulatory
provisions on restitution to the new
Subpart I. In promulgating final rules,
the Commission has made the suggested
revision.

As thus revised, the final Subpart |
provides that, in any proceeding where
an order requiring restitution may be
entered, the ALJ shall determine, as part
of his or her Initial Decision, whether
restitution is an appropriate remedy. In
making this decision, the ALJ can
consider the degree of complexity likely
to be involved in establishing individual
claims; the likehood that such claimants
can obtain compensation through their
own efforts; the respondent’s ability to
pay claimants damages that his or her
violations have caused; the availability
of resources to administer restitution;
and any other matters that justice may
require. See In re Staryk, [Current
Transfer Binder] Comm. Fut. L. Rep.
(CCH) 127,206 at 45,812 (CFTC Dec. 18,
1997). In the event that restitution is
deemed to be appropriate, the ALJ’s
Initial Decision shall include an order of
restitution. In it, the ALJ will specify (1)
the violations that form the basis for
restitution, (2) the particular persons, or
class or classes of persons, who have
suffered damages proximately caused by
such violations, (3) the method of
calculating the amount of damages that
will be paid as restitution, and (4) if
then determinable, the amount of
restitution to be paid.

Under new Subpart I, the ALJ’s Initial
Decision need not address how or when
restitution will be paid. Instead, after an

12 Consistent with the former Rules of Practice,
new Rule 10.68(c)(2) provides that no protective
order shall be granted that will tend to impair either
the Division’s or a respondent’s ability to present
its case.
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order requiring restitution becomes
effective (i.e., becomes final or is not
stayed), the Division of Enforcement
will be required to recommend to the
Commission or, at the Commission’s
discretion, to the ALJ, a procedure for
implementing the payment of
restitution. Each respondent will be
required to pay restitution shall be
afforded notice of the Division’s
recommendations and an opportunity to
be heard.

Based on the Division’s
recommendations and any response
from the respondents, the Commission
or the ALJ shall establish a procedure
for identifying and notifying individual
claimants who may be entitled to
restitution; receiving and evaluating
claims; obtaining funds to be paid as
restitution from the respondents; and
distributing such funds to qualified
claimants. If appropriate, the
Commission or the ALJ may appoint any
person, including a Commission
employee, to administer, or assist in
administering, restitution. If the
administrator is a Commission
employee, no fees shall be charged for
his or her services or for services
performed by other Commission
employees working under his or her
direction.13

Commenting on the new rules
facilitating restitution, both the FIA and
the NYSBA argued that, in order to be
consistent with provisions of the Act
governing reparations proceedings and
private rights of action, the Commission
should impose a two-year state of
limitations on claims for restitution in
administrative enforcement
proceedings. This argument ignores
that, in amending Section 6(c) to add
restitution as a remedy available to the
Commission in administrative
proceedings, Congress did not limit
restitution to violations occurring less
than two years before the filing of a
complaint. Similarly, despite concerns
raised by the FIA, the Commission does
not believe it would be appropriate to
revise new Subpart | to preclude
persons who have sued a respondent in
other forums from receiving restitution
in an administrative enforcement
proceeding. The Commission expects
that, as part of the process of
administering a restitution order, all
appropriate equitable considerations
can and will be taken into account to

13Under new Subpart I, the ALJ will be permitted
to combine the procedures for adopting and
administering a plan of restitution with the hearing
on liability, when the ALJ concludes that
presentation, consideration and resolution of the
issues relating to restitution will not materially
delay the conclusion of the hearing or the issuance
of an initial decision.

avoid double recovery or an undue
windfall to any person.

Finally, new Subpart | provides that,
unless otherwise ordered by the
Commission, all costs incurred in
administering an order of restitution
shall be paid from the restitution funds
obtained from the respondent who was
so sanctioned. In response to this
provision, the NYSBA asked that the
Commission clarify that all costs
incurred in administering restitution
will come from the restitution fund
itself and not from the funds of the
respondent. The Commission recognizes
that, in federal court practice,
receivership costs and other expenses
arising from the administration of
restitution ordinarily are paid out of the
restitution funds themselves. See
generally Gaskill v. Gordon, 27 F.3d
248,251 (7th Cir. 1994) “[a]s a general
rule, the expenses and fees of a
receivership are a charge upon the
property administered”’). Nevertheless,
it would be within the discretion of the
Commission to require a respondent to
pay some or all of the costs incurred in
administering an order of restitution. Id.
at 250 (“‘[r]eceivership is an equitable
remedy, and the district court may, in
its discretion, determine who shall be
charged with the costs of receivership™).

I11. Other Rule Changes

In addition to addressing the
proposed amendments relating to
discovery and restitution, the FIA and
the NYSBA commented on other
changes and proposed additional
revisions to the Rules of Practice. A
review of those comments and
proposals follows.

A. Separation of Functions and Ex Parte
Contacts

Although the Commission did not
announce any proposal to amend Rule
10.9, which deals with the separation of
functions in enforcement proceedings,
the FIA comment letter pointed out that,
as currently written, the rule does not
fully track the wording of 5 U.S.C.
554(d), the section of the Administrative
Procedure Act (““APA”’) on which it is
based. The separation-of-functions
requirement presently set forth in Rule
10.9 only references Initial Decisions
issued by the Commission’s ALJs. By
contrast, 5 U.S.C. 554(d) requires that:

An employee or agent engaged in the
performance of investigative or prosecuting
functions for an agency in a case may not, in
that or a factually related case, participate or
advise in the decision, recommended
decision, or agency review pursuant to
section 557 of this title, except as witness or
counsel in public proceedings.

The Commission and its staff, of course,
abide by their obligations under the law,
and so the more narrow wording of Rule
10.9 is of no substantive consequence.
However, to avoid any possible
misunderstanding or confusion, the
Commission has amended existing Rule
10.9 to follow the language of the APA
more closely.

Although the FIA comment letter
suggested otherwise, the Commission
sees no need to revise existing Rule
10.10, which prohibits interested
persons outside the Commission from
making ex parte communications
relevant to the merits of a proceeding to
any Commissioner, ALJ or Commission
decisional employee. The language of
Rule 10.10 fully accords with 5 U.S.C.
557(d)(1) and, like that provision of the
APA, is not intended to address
communications between the
Commission and its staff. While the
Commission recognizes that some
agencies have extended the ex parte
communications rule to cover persons
inside the agency, the Commission does
not view that extension as either
necessary or well advised. In the
Commission’s view, 5 U.S.C. 554(d) and
the revised Rule 10.9 address the
relevant concern. Accordingly, the
expansion of the ex parte
communication rule suggested in the
FIA comment letter is not being
adopted.

B. Amendments and Supplemental
Pleadings

New Rule 10.24 clarifies the authority
retained by the Commission to amend
the complaint in an administrative
enforcement proceeding after the
proceeding has been initiated. In
addition, it permits the Division of
Enforcement, upon motion to the ALJ
and with notice to all of the other
parties and the Commission, to amend
a complaint for the limited purpose of
correcting typographical or clerical
errors or making similar, non-
substantive revisions.

In its comment letter, the NYSBA
objected to new Rule 10.24 as
disadvantaging respondents unfairly.
According to the comment letter, the
Commission should be able to amend a
complaint only after the respondent has
had an opportunity to argue against
amendment. The NYSBA's objections
notwithstanding, new Rule 10.24 simply
recognizes the plenary authority
retained by the Commission over
complaints that it issues in
administrative enforcement
proceedings. In order to ensure that
respondents are not unfairly
disadvantaged when the Commission
amends a complaint, a suggestion made
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by both comment letters has been
incorporated into the final version of
new Rule 10.24. As a result, the new
rule will provide that, if the
Commission amends the complaint in
an administrative proceeding, the ALJ
shall adjust the scheduling of the
proceeding so as to avoid any prejudice
to any of the parties to the proceeding.

C. Interlocutory Appeals

Like its predecessor, new Rule 10.101
governs the filing of interlocutory
appeals from specified rulings of an
ALJ. To correct an ambiguity in the
proposed rule that was pointed out in
one of the comment letters, the second
sentence in paragraph (b)(1) of the rule
has been revised to clarify that, if a
request for certification has been filed
with the ALJ, an application for
interlocutory review under any of the
five paragraphs in §10.101(a) may be
filed with the Commission within five
days after notification of the ALJ’s
ruling on the request for certification.

D. Review of Initial Decisions

Like its predecessor, new Rule 10.102
governs the appeal of Initial Decisions
to the Commission. Unlike the former
rule, however, the new rule allows cross
appeals and provides for the filing of
reply briefs by appellants. Under new
rule 10.102, if a timely notice of appeal
has been filed by one party, any other
party may file a notice of cross appeal
within 15 days after service of the notice
of appeal or within 15 days after service
of the Initial Decision, whichever is
later. If such a notice of cross appeal is
filed, the Commission will, to the extent
practicable, adjust both the briefing
schedule and any otherwise applicable
page limitations in order to allow for
consolidated briefing by all appealing
parties.

In its comment letter, the NYSBA
objected to cross appeals, asserting that
they raise due process issues. According
to the comment letter, by setting up the
risk of a cross appeal by the Division of
Enforcement when an appeal otherwise
would not have been filed, the new rule
creates a disincentive for the
respondents to appeal Initial Decisions.
This argument ignores the fact that cross
appeals have long been permitted under
the Federal Rules of Appellate
Procedure, with no apparent
abridgement of any party’s right to due
process. See F.R. App. P. 4(a)(3). The
Commission continues to believe that
the provision of cross appeals will
facilitate the appellate process and so
has retained the provision as proposed
in the final rules.

The NYSBA comment letter also
noted that, because existing Rule

10.12(a)(2) already does so, there is no
need for new Rule 10.102 to extend by
three days the time within which a
notice of appeal must be filed if service
of the Initial Decision or other order
terminating the proceeding has been
effected by mail or commercial carrier.
However, since an ALJ is not a party to
a proceeding and an Initial Decision is
not a document to which any response
can be filed, it is unclear that Rule
10.12(a)(2) governs the time within
which a notice of appeal can be filed. By
amending the language regarding the
deadline for filing a notice of appeal,
new Rule 10.102 removes any
ambiguity.

E. Reconsideration; Stay Pending
Appeal

Unlike its predecessor, which
addressed motions for reconsideration
of Commission opinions and orders,
new Rule 10.106 sets forth the standards
on which the Commission relies in
granting applications by respondents to
stay sanctions in administrative
enforcement proceedings pending
reconsideration by the Commission or
judicial appeal. In order to obtain such
relief, the applicant must show (1) that
he or she is likely to succeed on the
merits of the appeal, (2) that denial of
the requested stay would cause
irreparable harm to the applicant and (3)
that neither the public interest nor the
interest of any other party will be
adversely affected if the stay is granted.

Also, as proposed, new Rule 10.106
provides that, as long as neither the
public interest nor the interest of any
other party is adversely affected, the
Commission shall grant any application
to stay the effect of a civil monetary
penalty once the applicant has filed an
appropriate surety bond with the
Commission’s Proceedings Clerk. In
commenting on the new rule, both the
FIA and the NYSBA appeared to
guestion whether a surety bond must be
filed along with the stay application
itself or afterwards, i.e., once the
Commission has determined to grant the
stay application.

The final version of new Rule 10.106
has been revised to clarify that, if a
respondent seeks to stay the imposition
of a civil monetary penalty, he or she
must file an appropriate surety bond at
the time he or she applies for relief and
demonstrate that neither the public
interest nor the interest of any other
party will be harmed by the stay. As the
revision also makes clear, if a
respondent chooses not to post a surety
bond, then he or she will have to meet
all of the criteria necessary to stay the
effectiveness of other sanctions or the
Commission will not stay the

imposition of his or her civil monetary
penalty.

In addition, the final rule has been
revised to allow a respondent to use the
same surety bond procedure in seeking
to stay the effectiveness of an order
requiring him or her to pay a specific
sum as restitution. The Commission
added this provision because the
rationale justifying a stay of civil
penalties after filing a bond is equally
applicable to orders of restitution where
the amount of restitution to be paid by
the respondent has been determined.
This provision would not apply,
however, to any restitution order of the
Commission in which the specific
amount of restitution is not set.14

F. Commission Policy Relating to the
Acceptance of Settlements

As part of the proposed amendments
to the Rules of Practice, the Commission
included a statement setting forth its
policy not to accept any offer of
settlement in an administrative or civil
proceeding if the respondent or
defendant wished to continue to deny
the allegations of the Commission’s
complaint (although they may state that
they neither admit nor deny the
allegations). The FIA comment letter
suggested that the policy statement—
which is being incorporated into the
rules as new Appendix A—be modified
to reflect the fact that the Commission’s
position is grounded in public policy.

The Commission believes that the
public-policy considerations underlying
Appendix A are clearly reflected in the
document itself. In accepting a
settlement and entering an order finding
violations of the Act or the regulations,
the Commission makes uncontested
findings of fact and conclusions of law.
The Commission does not believe that it
would be appropriate for the agency to
be making such uncontested findings of
violations if the party against whom the
uncontested findings are to be entered is
continuing to deny the alleged
misconduct. Since these considerations
are clearly articulated in Appendix A,
the Commission sees no need to alter
the wording of its policy statement at
this time.

1V. Related Matters

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq. (1988),
requires that, in adopting final rules,
agencies consider the impact of those

14 As revised, new Rule 10.106 also makes clear
that, in the event the Commission denies a motion
to stay the effectiveness of an order imposing a civil
monetary penalty or directing the respondents to
pay a fixed amount as restitution, any surety bond
that was filed by the applicant will be returned to
him or her by the Processings Clerk.
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rules on small businesses. In its
preamble to the proposed amendments,
the Commission determined that the
Part 10 rules are not subject to the
provisions of the RFA because they
relate solely to agency organization,
procedure and practice. Nevertheless,
because the rules do not impose
regulatory obligations on commodity
professionals and small commodity
firms and because the amendments
adopted by the Commission will
expedite and impose the administrative
process, the Chairperson certifies, on
behalf of the Commission, that the
amended rules will not have a
significant economic impact on a
substantial number of small business
entities.

List of Subjects in 17 CFR Part 10

Administrative practice and
procedure, Commodity futures.

In consideration of the foregoing, the
Commission amends Chapter | of Title
17 of the Code of Federal Regulations as
follows:

PART 10—RULES OF PRACTICE

1. The authority citation for part 10
continues to read as follows:

Authority: Pub. L. 93-463, sec. 101(a)(11),
88 Stat. 1391; 7 U.S.C. 4a(j), unless otherwise
noted.

2. Section 10.1 is amended by
deleting the third ““and’ from paragraph
(d), redesignating paragraphs (e), (f), (g)
and (h) as paragraphs (f), (9), (h) and (i),
respectively, and adding a new
paragraph (e), to read as follows.

§10.1 Scope and applicability of rules of
practice.
* * * * *

(e) The issuance of restitution orders
pursuant to section 6(c) of the Act, 7
U.S.C.9;and
* * * * *

3. Section 10.9 is amended by revising
paragraph (b) to read as follows:

§10.9 Separation of functions.
* * * * *

(b) No officer, employee or agent of
the Commission who is engaged in the
performance of investigative or
prosecuting functions in connection
with any proceeding shall, in that
proceeding or any factually related
proceeding, participate or advise in the
decision of the Administrative Law
Judge or the Commission except as
witness or counsel in the proceeding,
without the express written consent of
the respondents in the proceeding. This
provision shall not apply to the
members of the Commission.

* * * * *

4. Section 10.1 is amended by revising
paragraph (a)(2) to read as follows:

§10.12 Service and filing of documents;
form and execution.

(a) * X *

(2) How service is made. Service shall
be made by personal service, delivering
the documents by first-class United
States mail or a similar commercial
package delivery service, or transmitting
the documents via facsimile machine.
Service shall be complete at the time of
personal service or upon deposit in the
mails or with a similar commercial
package delivery service of a properly
addressed document for which all
postage or fees have been paid to the
mail or delivery service. Where a party
effects service by mail or similar
package delivery service, the time
within which the party being served
may respond shall be extended by three
days. Service by facsimile machine shall
be permitted only if all parties to the
proceeding have agreed to such an
arrangement in writing and a copy of
the written agreement, signed by each
party, has been filed with the
Proceedings Clerk. The agreement must
specify the facsimile machine telephone
numbers to be used, the hours during
which the facsimile machine is in
operation and when service will be
deemed complete.

* * * * *

5. Section 10.21 is revised to read as
follows:

§10.21 Commencement of the proceeding.

An adjudicatory proceeding is
commenced when a complaint and
notice of hearings is filed with the
Office of Proceedings.

6. Section 10.22 is amended by
adding a new sentence at the end of the
introductory text in paragraph (b) and
adding new paragraphs (b)(1) and (b)(2)
to read as follows:

§10.22 Complaint and notice of hearing:
* * * * *

(b) Service. * * * If a respondent is
not found at his last known business or
residence address and no forwarding
address is available, additional service
may be made, at the discretion of the
Commission, as follows:

(1) By publishing a notice of the filing
of the proceeding and a summary of the
complaint, approved by the Commission
or the Administrative Law Judge, once
a week for three consecutive weeks in
one or more newspapers having a
general circulation where the
respondent’s last known business or
residence address was located and, if
ascertainable, where the respondent is

believed to reside or be doing business
currently; and

(2) By continuously displaying the
complaint on the Commission’s Internet
web site during the period referred to in
paragraph (b)(1) of this section.

7. Section 10.4 is amended by revising
paragraphs (a), (b) and (c) to read as
follows.

§10.24 Amendments and supplemental
pleadings.

(a) Complaint and notice of hearing.
The Commission may, at any time,
amend the complaint and notice of
hearing in any proceeding. If the
Commission so amends the complaint
and notice of hearing, the
Administrative Law Judge shall adjust
the scheduling of the proceeding to the
extent necessary to avoid any prejudice
to any of the parties to the proceeding.
Upon motion to the Administrative Law
Judge and with notice to all other
parties and the Commission, the
Division of Enforcement may amend a
complaint to correct typographical and
clerical errors or to make other
technical, non-substantive revisions
within the scope of the original
complaint.

(b) Other pleadings. Except for the
complaint and notice of hearing, a party
may amend any pleading once as a
matter of course at any time before a
responsive pleading is served or, if the
pleading is one to which no responsive
pleading is permitted, he may amend it
within 20 days after it is served.
Otherwise a party may amend a
pleading only by leave of the
Administrative Law Judge, which shall
be freely given when justice so requires.

(c) Response to amended pleadings.
Any party may file a response to any
amendment to any pleading, including
the complaint, within ten days after the
date of service upon him of the
amendment or within the time provided
to respond to the original pleading,
whichever is later.

* * * * *

8. Section 10.26 is amended by
revising the last sentence in paragraph
(b) to read as follows:

§10.26 Motions and other papers.

* * * * *

(b) Answers to motions. * * * The
absence of a response to a motion may
be considered by the Administrative
Law Judge or the Commission in
deciding whether to grant the requested
relief.

* * * * *

9. Section 10.41 is amended by

redesignating paragraphs (f) and (g) as
paragraphs (g) and (h), respectively, and
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by adding a new paragraph (f) to read
as follows.

810.41 Prehearing conferences;
procedural matters.
* * * * *

(f) Considering objections to the
introduction of documentary evidence
and the testimony of witnesses
identified in prehearing materials filed
or otherwise furnished by the parties
pursuant to §10.42;

* * * * *

10. Section 10.42 is amended by
revising paragraph (a); by redesignating
paragraphs (b) and (c) as paragraphs (c)
and (e), respectively; by revising newly
redesignated paragraphs (c) and (e)(1);
and by adding a new paragraph (b), a
new paragraph (d) and a new paragraph
(f), to read as follows.

§10.42 Discovery.

(a) Prehearing Materials—(1) In
general. Unless otherwise ordered by an
Administrative Law Judge, the parties to
a proceeding shall furnish to all other
parties to the proceeding on or before a
date set by the Administrative Law
Judge in the form of a prehearing
memorandum or otherwise:

(i) An outline of its case or defense;

(ii) The legal theories upon which it
will rely;

(iii) The identify, and the city and
state of residence, of each witness, other
than an expert witness, who is expected
to testify on its behalf, along with a brief
summary of the matters to be covered by
the witness’s expected testimony;

(iv) A list of documents which it
intends to introduce at the hearing,
along with copies of any such
documents which the other parties do
not already have in their possession and
to which they do not have reasonably
ready access.

(2) Expert witnesses. Unless otherwise
ordered by the Administrative Law
Judge, in addition to the information
described in paragraph (a)(1) of this
section, any party who intends to call an
expert witness shall also furnish to all
other parties to the proceeding on or
before a date set by the Administrative
Law Judge:

(i) A statement identifying the witness
and setting forth his or her
qualifications;

(ii) A list of any publications authored
by the witness within the preceding ten
years;

(iii) A list of all cases in which the
witness has testified as an expert, at trial
or in deposition, within the preceding
four years;

(iv) A complete statement of all
opinions to be expressed by the witness
and the basis or reasons for those
opinions; and

(v) A list of any documents, data or
other written information which were
considered by the witness in forming
his or her opinions, along with copies
of any such documents, data or
information which the other parties do
not already have in their possession and
to which they do not have reasonably
ready access.

(3) The foregoing procedures shall not
be deemed applicable to rebuttal
evidence submitted by any party at the
hearing.

(4) In any action where a party fails
to comply with the requirements of this
paragraph (a), the Administrative Law
Judge may make such orders in regard
to the failure as are just, taking into
account all of the relevant facts and
circumstances of the failure to comply.

(b) Investigatory materials—(1) In
general. Unless otherwise ordered by
the Commission or the Administrative
Law Judge, the Division of Enforcement
shall make available for inspection and
copying by the respondents, prior to the
scheduled hearing date, any of the
following documents that were obtained
by the Division prior to the institution
of proceedings in connection with the
investigation that led to the complaint
and notice of hearing:

(i) All documents that were produced
pursuant to subpoenas issued by the
Division or otherwise obtained from
persons not employed by the
Commission, together with each
subpoena or written request, or relevant
portion thereof, that resulted in the
furnishing of such documents to the
Division; and

(i) All transcripts of investigative
testimony and all exhibits to those
transcripts.

(2) Documents that may be withheld.
The Division of Enforcement may
withhold any document that would
disclose:

(i) The identify of a confidential
source;

(i) Confidential investigatory
techniques or procedures;

(iii) Separately the market positions,
business transactions, trade secrets or
names of customers of any persons other
than the respondents, unless such
information is relevant to the resolution
of the proceeding;

(iv) Information relating to, or
obtained with regard to, another matter
of continuing investigatory interest to
the Commission or another domestic or
foreign governmental entity, unless such
information is relevant to the resolution
of the proceeding; or

(v) Information obtained from a
domestic or foreign governmental entity
or from a foreign futures authority that
either is not relevant to the resolution of

the proceeding or was provided on
condition that the information not be
disclosed or that it only be disclosed by
the Commission or a representative of
the Commission as evidence in an
enforcement or other proceeding.

(3) Nothing in paragraphs (b)(1) and
(b)(2) of this section shall limit the
ability of the Division of Enforcement to
withhold documents or other
information on the grounds of privilege,
the work product doctrine or other
protection from disclosure under
applicable law. When the investigation
by the Division of Enforcement that led
to the pending proceeding encompasses
transactions, conduct or persons other
than those involved in the proceeding,
the requirements of (b)(1) of this section
shall apply only to the particular
transaction, conduct and persons
involved in the proceeding.

(4) Index of withheld documents.
When documents are made available for
inspection and copying pursuant to
paragraph (b)(1) of this section, the
Division of Enforcement shall furnish
the respondents with an index of all
documents that are withheld pursuant
to paragraphs (b)(2) or (b)(3) of this
section, except for any documents that
are being withheld because they
disclose information obtained from a
domestic or foreign governmental entity
or from a foreign futures authority on
condition that the information not be
disclosed or that it only be disclosed by
the Commission or a representative of
the Commission as evidence in an
enforcement or other proceeding, in
which case the Division shall inform the
other parties of the fact that such
documents are being withheld at the
time it furnishes its index under this
paragraph, but no further disclosures
regarding those documents shall be
required. This index shall describe the
nature of the withheld documents in a
manner that, to the extent practicable
without revealing any information that
itself is privileged or protected from
disclosure by law or these rules, will
enable the other parties to assess the
applicability of the privilege or
protection claimed.

(5) Arrangements for inspection and
copying. Upon request by the
respondents, all documents subject to
inspection and copying pursuant to this
paragraph (b) shall be made available to
the respondents at the Commission
office nearest the location where the
respondents or their counsel live or
work. Otherwise, the documents shall
be made available at the Commission
office where they are ordinarily
maintained or at any other location
agreed upon by the parties in writing.
Upon payment of the appropriate fees
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set forth in appendix B to part 145 of
this chapter, any respondent may obtain
a photocopy of any document made
available for inspection. Without the
prior written consent of the Division of
Enforcement, no respondent shall have
the right to take custody of any
documents that are made available for
inspection and copying, or to remove
them from Commission premises.

(6) Failure to make documents
available. In the event that the Division
of Enforcement fails to make available
documents subject to inspection and
copying pursuant to this paragraph (b),
no rehearing or reconsideration of a
matter already heard or decided shall be
required, unless the respondent
demonstrates prejudice caused by the
failure to make the documents available.

(7) Requests for confidential
treatment; protective orders. If a person
has requested confidential treatment of
information submitted by him or her,
either pursuant to rules adopted by the
Commission under the Freedom of
Information Act (part 145 of this
chapter) or under the Commission’s
Rules Relating To Investigations (part 11
of this chapter), the Division of
Enforcement shall notify him or her, if
possible, that the information is to be
disclosed to parties to proceeding and
he or she may apply to the
Administrative Law Judge for an order
protecting the information from
disclosure, consideration of which shall
be governed by §10.68(c)(2).

(c) Witness statements—(1) In general.
Each party to an adjudicatory
proceeding shall make available to the
other parties any statement of any
person whom the party calls, or expects
to call, as a witness that relates to the
anticipated testimony of the witness and
is in the party’s possession. Such
statements shall include the following:

(i) Transcripts of investigative,
deposition, trial or similar testimony
given by the witness,

(ii) Written statements signed by the
witness, and

(iii) Substantially verbatim notes of
interviews with the witness, and all
exhibits to such transcripts, statements
and notes. For purposes of this
paragraph (c), “‘substantially verbatim
notes’” means that fairly record the exact
words of the witness, subject to minor,
inconsequential deviations. Such
statements shall include memoranda
and other writings authored by the
witness that contain information
relating to his anticipated testimony.
The Division of Enforcement shall
produce witness statements pursuant to
this paragraph prior to the scheduled
hearing date, at a time to be designated
by the Administrative Law Judge.

Respondents shall produce witness
statements pursuant to this paragraph at
the close of the Division’s case in chief
during the hearing. If necessary, the
Administrative Law Judge shall, upon
request, grant the Division a
continuance of the hearing in order to
review and analyze any witness
statements produced by the
respondents.

(2) Nothing in paragraph (c)(1) of this
section shall limit the ability of a party
to withhold documents or other
information on the grounds of privilege,
the work product doctrine or other
protection from disclosure under
applicable law.

(3) Index of withheld documents.
When a party makes witness statements
available pursuant to paragraph (c)(1) of
this section, he or she shall furnish each
of the other parties with an index of all
documents that the party is withholding
on the grounds of privilege or work
product. This index shall describe the
nature of the withheld documents in a
manner that, to the extent practicable
without revealing information that itself
is privileged or protected from
disclosure by law or these rules, will
enable the other parties to assess the
applicability of the privilege or
protection claimed.

(4) Failure to produce witness
statements. In the event that a party fails
to make available witness statements
subject to production pursuant to this
section, no rehearing or reconsideration
of a matter already heard or decided
shall be required, unless another party
demonstrates prejudice caused by the
failure to make the witness statements
available.

(d) Modification of production
requirements. The Administrative Law
Judge shall modify any of the
requirements of paragraphs (a) through
(c) of this section that any party can
show is unduly burdensome or is
otherwise inappropriate under all the
circumstances.

(e) Admissions—(1) Request for
admissions. Any party may serve upon
any other party, with a copy to the
Proceedings Clerk, a written request for
admission of the truth of any facts
relevant to the pending proceeding set
forth in the request. Each matter of
which an admission is requested shall
be separately set forth. Unless prior
written approval is obtained from the
Administrative Law Judge, the number
of requests shall not exceed 50 in
number including all discrete parts and
subparts.

* * * * *

(f) Objections to authenticity or
admissibility of documents—(1)

Identification of documents. The
Administrative Law Judge, acting on his
or her own initiative or upon motion by
any party, may direct each party to serve
upon the other parties, with a copy to
the Proceedings Clerk, a list identifying
the documents that it intends to
introduce at the hearing and requesting
the other parties to file and serve a
response disclosing any objection,
together with the factual or legal
grounds therefor, to the authenticity or
admissibility of each document
identified on the list. A copy of each
document identified on the list shall be
served with the request, unless the party
being served already has the document
in his possession or has reasonably
ready access to it.

(2) Objections to authenticity or
admissibility. Within 20 days after
service or at such other time as may be
designated by the Administrative Law
Judge, each party upon whom the list
described in paragraph (f)(1) of this
section was served shall file a response
disclosing any objection, together with
the factual or legal grounds therefor, to
the authenticity or admissibility of each
document identified on the list. Except
for relevance, waste of time or needless
presentation of cumulative evidence, all
objections not raised may be deemed
waived.

(3) Rulings on objections. In his or her
discretion, the Administrative Law
Judge may treat as a motion in limine
any list served by a party pursuant to
paragraph (f)(1) of this section, where
any other party has filed a response
objecting to the authenticity or the
admissibility on any item listed. In that
event, after affording the parties an
opportunity to file briefs containing
arguments on the motion to the degree
necessary for a decision, the ALJ may
rule on any objection to the authenticity
or admissibility of any document
identified on the list in advance of trial,
to the extent appropriate.

11. Section 10.66 is amended by
revising paragraph (b) to read as follows:

§10.66 Conduct of the hearing.
* * * * *

(b) Rights of parties. Every party shall
be entitled to due notice of hearings, the
right to be represented by counsel, and
the right to cross-examine witnesses,
present oral and documentary evidence,
submit rebuttal evidence, raise
objections, make arguments and move
for appropriate relief. Nothing in this
paragraph limits the authority of the
Commission or the Administrative Law
Judge to exercise authority under other
provision of the Commission’s rules, to
enforce the requirements that evidence
presented be relevant to the proceeding
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or to limit cross-examination to the
subject matter of the direct examination
and matters affecting the credibility of
the witness.

* * * * *

12. Section 10.68 is amended by
revising paragraphs (a)(1), (a)(2), (b)(3)
and (c)(1), by revising the heading of
paragraph (c), by adding four new
sentences to the end of paragraph (c)(2),
by revising the second sentence in
paragraph (e)(1) and by adding a new
sentence to the end of paragraph (f), to
read as follows.

§10.68 Subpoenas.

(a) Application for and issuance of
subpoenas—(1) Application for and
issuance of subpoena ad testificandum.
Any party may apply to the
Administrative Law Judge for the
issuance of a subpoena requiring a
person to appear and testify (subpoena
ad testificandum) at the hearing. All
requests for the issuance of a subpoena
ad testificandum shall be submitted in
duplicate and in writing and shall be
served upon all other parties to the
proceeding, unless the request is made
on the record at the hearing or the
requesting party can demonstrate why,
in the interest of fairness or justice, the
requirement of a written submission or
service on one or more of the other
parties is not appropriate. A subpoena
ad testificandum shall be issued upon a
showing by the requesting party of the
general relevance of the testimony being
sought and the tender of an original and
two copies of the subpoena being
requested, except in those situations
described in paragraph (b) of this
section, where additional requirements
are set forth.

(2) Application for subpoena duces
tecum. An application for a subpoena
requiring a person to produce specified
documentary or tangible evidence
(subpoena duces tecum) at any
designated time or place may be made
by any party to the Administrative Law
Judge. All requests for the issuance of a
subpoena ad testificandum shall be
submitted in duplicate and in writing
and shall be served upon all other
parties to the proceeding, unless the
request is made on the record at the
hearing or the requesting party can
demonstrate why, in the interest of
fairness or justice, the requirement of a
written submission or service on one or
more of the other parties is not
appropriate. Except in those situations
described in paragraph (b) of this
section, where additional requirements
are set forth, each application for the
issuance of a subpoena duces tecum
shall contain a statement or showing of
general relevance and reasonable scope

of the evidence being sought and be
accompanied by an original and two
copies of the subpoena being requested,
which shall describe the documentary
or tangible evidence to be subpoenaed
with as much particularity as is feasible.
* * * * *

b * * *

(3) Rulings. The motion shall be
decided by the Administrative Law
Judge and shall provide such terms or
conditions for the production of the
material, the disclosure of the
information or the appearance of the
witness as may appear necessary and
appropriate for the protection of the
public interest.

* * * * *

(c) Motions to quash subpoenas;
protective orders—(1) Application.
Within 10 days after a subpoena has
been served or at any time prior to the
return date thereof, a motion to quash or
modify the subpoena or for a protective
order limiting the use or disclosure of
any information, documents or
testimony covered by the subpoena may
be filed with the Administrative Law
Judge who issued it. At the same time,

a copy of the motion shall be served on
the party who requested the subpoena
and all other parties to the proceeding.
The motion shall include a brief
statement setting forth the basis for the
requested relief. If the Administrative
Law Judge to whom the motion has been
directed has not acted upon the motion
by the return date, the subpoena shall be
stayed pending his or her final action.

(2) Diposition. * * * The
Administrative Law Judge may issue a
protective order sought under paragraph
(c)(1) of this section or under any other
section of these rules upon a showing of
good cause. In considering whether
good cause exists to issue a protective
order, the Administrative Law Judge
shall weigh the harm resulting from
disclosure against the benefits of
disclosure. Good cause shall only be
established upon a showing that the
person seeking the protective order will
suffer a clearly defined and serious
injury if the offer is not issued,
provided, however, that any such injury
shall be balanced against the public’s
right of access to judicial records. No
protective order shall be granted that
will prevent the Division of
Enforcement or any respondent from
adequate presenting its case.

* * * * *

(e) Service of subpoenas—(1) How
effected. * * * Service of a subpoena
upon any other person shall be made by
delivering a copy of the subpoena to
him as provided in paragraphs (e)(2) or
(e)(3) of this section, as applicable, and

by tendering to him or her the fees for
one day’s attendance and mileage as
specified in paragraph (d) of this
section. * * *

(f) Enforcement of subpoenas. * * *
When instituting an action to enforce a
subpoena requested by the Division of
Enforcement, the Commission, in its
discretion, may delegate to the Director
of the Division or any commission
employee designated by the Director
and acting under his or her direction, or
to any other employee of the
Commission, authority to serve as the
Commission’s counsel in such subpoena
enforcement action.

13. Section 10.84 is amended by
revising paragraph (b) to read as follows:

810.84 Initial decision
* * * * *

(b) Filing of initial decision. After the
parties have been afforded an
opportunity to file their proposed
findings of fact, proposed conclusions of
law and supporting briefs pursuant to
§10.82, the Administrative Law Judge
shall prepare upon the basis of the
record in the proceeding and shall file
with the Proceedings Clerk his or her
decision, a copy of which shall be
served by the Proceedings Clerk upon
each of the parties.

* * * * *

14. Section 10.101 is amended by
revising paragraph (b)(1) to read as
follows:

§10.101 Interlocutory appeals.
* * * * *

(b) Procedure to obtain interlocutory
review—(1) In general. An application
for interlocutory review may be filed
within five days after notice of the
Administrative Law Judge’s ruling on a
matter described in paragraphs (a)(1),
(@)(2), (@)(3) or (a)(4) of this section,
except if a request for certification
under paragraph (a)(5) of this section
has been filed with the Administrative
Law Judge within five days after notice
of the Administrative Law Judge’s ruling
on the matter. If a request for
certification has been filed, an
Application for interlocutory review
under paragraphs (a)(1) through (a)(5) of
this section may be filed within five
days after notification of the
Administrative Law Judge’s ruling on
such request.

15. Section 10.102 is amended by
revising paragraphs (a) and (d)(2) and
the first sentence of (e)(2); by
redesignating paragraph (b)(3) as
paragraph (b)(4) and revising it; by
adding a new sentence between the
third and fourth sentences of paragraph
(e)(1); and by adding a new paragraph
(b)(3) and a new paragraph (b)(5), to
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read as follows. (The undesignated
paragraph after (b)(3) and before
paragraph(c) should appear after new
(b)(5) and before paragraph (c).)

§10.102 Review of initial decision.

(a) Notice of appeal—(1) In general.
Any party to a proceeding may appeal
to the Commission an initial decision or
a dismissal or other final disposition of
the proceeding by the Administrative
Law Judge as to any party. The appeal
should be initiated by serving and filing
with the Proceedings Clerk a notice of
appeal within 15 days after service of
the initial decision or other order
terminating the proceeding; where
service of the initial decision or other
order terminating the proceeding is
effected by mail or commercial carrier,
the time within which the party served
may file a notice of appeal shall be
increased by three days.

(2) Cross appeals. If a timely notice of
appeal is filed by one party, any other
party may file a notice of appeal within
15 days after service of the first notice
of within 15 days after service of the
initial decision or other order
terminating the proceeding, whichever
is later.

(3) Confirmation of filing. The
Proceedings Clerk shall confirm the
filing of a notice of appeal by mailing
a copy thereof to each other party.

b * X *

(3) Reply brief. With 14 days after
service of an answering brief, the party
that filed the first brief may file a reply
brief.

(4) No further briefs shall be
permitted, unless so ordered by the
Commission on its own motion.

(5) Cross appeals. In the event that
any party files a notice of cross appeal
pursuant to paragraph (a)(2) of this
section, the Commission shall, to the
extent practicable, adjust the briefing
schedule and any page limitations
otherwise applicable under this section
so as to accommodate consolidated
briefing by the parties.

* * * * *

(d) * * *

(2) The answering brief generally shall
follow the same style as prescribed for
the appeal brief but may omit a
statement of the issues or of the case if
the party does not dispute the issues
and statement of the case contained in
the appeal brief. Any reply brief shall be
confined to matters raised in the
answering brief and shall be limited to
15 pages in length.

* * * * *

(3) Appendix to briefs—(1)
Designation of contents of appendix.

* * * Any reply brief filed by the

appellant may, if necessary, supplement
the appellant’s previous designation.
* * *

(2) Preparation of the appendix.
Within 15 days after the last answering
brief or reply brief of a party was due
to be filed, the Office of Proceedings
shall prepare an appendix to the briefs
which will contain a list of the relevant
docket entries filed in the proceedings
before the Administrative Law Judge,
the initial decision and order of the
Administrative Law Judge, the
pleadings filed on behalf of the parties
who are participating in the appeal and
such other parts of the record
designated by the parties to the appeal
in accordance with the procedures set
forth in paragraph (e)(1) of this section.

* X *

* * * * *

16. Section 10.106 is amended by
revising the section heading; by
designating the existing text as
paragraph (a) and adding a paragraph
heading to it; and by adding a new
paragraph (b) and a new paragraph (c)
to read as follows.

§10.106 Reconsideration; stay pending
judicial review.

(a) Reconsideration. * * *

(b) Stay pending judicial appeal—(1)
Application for stay. Within 15 days
after service of a Commission opinion
and order imposing upon any party any
of the sanctions listed in §810.1(a)
through 10.1(e), that party may file an
application with the Commission
requesting that the effective date of the
order be stayed pending judicial review.
The application shall state the reasons
why a stay is warranted and the facts
relied upon in support of the stay. Any
averments contained in the application
must be supported by affidavits or other
sworn statements or verified statements
made under penalty of perjury in
accordance with the provisions of 28
U.S.C. 1746.

(2) Standards for issuance of stay. The
Commission may grant an application
for a stay pending judicial appeal upon
a showing that:

(i) The applicant is likely to succeed
on the merits of his appeal;

(ii) Denial of the stay would cause
irreparable harm to the applicant; and

(iii) Neither the public interest nor the
interest of any other party will be
adversely affected if the stay is granted.

(3) Civil monetary penalties and
restitution. Nothwithstanding the
requirements set forth in paragraph
(b)(2) of this section, the Commission
shall grant any application to stay the
imposition of a civil monetary penalty
or an order to pay a specific sum as
restitution if the applicant has filed with

the Proceedings Clerk a surety bond
guaranteeing full payment of the penalty
or restitution plus interest in the event
that the Commission’s opinion and
order is sustained or the applicant’s
appeal is not perfected or is dismissed
for any reason and the Commission has
determined that neither the public
interest nor the interest of any other
party will be affected by granting the
application. The required surety bond
shall be in the form of an undertaking
by a surety company on the approved
list of sureties issued by the Treasury
Department of the United States, and
the amount of interest shall be
calculated in accordance with 28 U.S.C.
1961(a) and (b), beginning on the date
30 days after the Commission’s opinion
and order was served on the applicant.
In the event the Commission denies
applicant’s motion for a stay, the
Proceedings Clerk shall return the
surety bond to the applicant.

(c) Response. Unless otherwise
requested by Commission, no response
to a petition for reconsideration
pursuant to paragraph (a) of this section
or an application for a stay pursuant to
paragraph (b) of this section shall be
filed. The Commission shall set the time
for filing any response at the time it asks
for a response. the Commission shall not
grant any such petition or application
without providing other parties to the
proceeding with an opportunity to
respond.

17. A new Subpart 1 is added to Part
10, to read as follows.

Subpart 1—Restitution Orders

Sec.

10.110 Basis for issuance of restitution
orders.

10.111 Recommendation of procedure for
implementing restitution.

10.112 Administraton of restitution.

10.113 Right to challenge distribution of
funds to customers.

Subpart 1—Restitution Orders

§10.110 Basis for issuance of restitution
orders.

(a) Appropriateness of restitution as a
remedy. In any proceeding in which an
order requiring restitution may be
entered, the Administrative Law Judge
shall, as part of his or her initial
decision, determine whether restitution
is appropriate. In deciding whether
restitution is appropriate, the
Administrative Law Judge, in his or her
discretion, may consider the degree of
complexity likely to be involved in
establishing claims, the likelihood that
claimants can obtain compensation
through their own efforts, the ability of
the respondent to pay claimants
damages that his or her violations have
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caused, the availability of resources to
administer restitution and any other
matters that justice may require.

(b) Restitution order. If the
Administrative Law Judge determines
that restitution is an appropriate remedy
in a proceeding, he or she shall issue an
order specifying the following:

(1) All violations that form the basis
for restitution;

(2) The particular persons, or class or
classes of persons, who suffered
damages proximately caused by each
such violation;

(3) The method of calculating the
amount of damages to be paid as
restitution; and

(4) If then determinable, the amount
of restitution the respondent shall be
required to pay.

§10.111 Recommendation of proceeding
for implementing restitution.

Except as provided by 8§ 10.114, after
such time as any order requiring
restitution becomes effective (i.e.,
becomes final and is not stayed), the
Division of Enforcement shall petition
the Commission for an order directing
the Division to recommend to the
Commission or, in the Commission’s
discretion, the Administrative Law
Judge a procedure for implementing
restitution. Each party that has been
ordered to pay restitution shall be
afforded an opportunity to review the
Division of Enforcement’s
recommendations and be heard.

§10.112 Administration of restitution.

Based on the recommendations
submitted pursuant to §10.111, the
Commission or the Administrative Law
Judge, as applicable, shall establish in
writing a procedure for identifying and
notifying individual persons who may
be entitled to restitution, receiving and
evaluating claims, obtaining funds to be
paid as restitution from the party and
distributing such funds to qualified
claimants. As necessary or appropriate,
the Commission or the Administrative
Law Judge may appoint any person,
including an employee of the
Commission, to administer, or assist in
administering, such restitution
procedure. Unless otherwise ordered by
the Commission, all costs incurred in
administering an order of restitution
shall be paid from the restitution funds
obtained from the party who was so
sanctioned; provided, however, that if
the administrator is a Commission
employee, no fee shall be charged for
his or her services or for services
performed by any other Commission
employee working under his or her
direction.

§10.113 Right to challenge distribution of
funds to customers.

Any order of an Administrative Law
Judge directing or authorizing the
distribution of funds paid as restitution
to individual customers shall be
considered a final order for appeal
purposes to be subject to Commission
review pursuant to § 10.102.

§10.114 Acceleration of establishment of
restitution procedure.

The procedures provided for by
§§10.111 through 10.113 may be
initiated prior to the issuance of the
initial decision of the Administrative
Law Judge and may be combined with
the hearing in the proceeding, either
upon motion by the Division of
Enforcement or if the Administrative
Law Judge, acting on his own initiative
or upon motion by a respondent,
concludes that the presentation,
consideration and resolution of the
issues relating to the restitution
procedure will not materially delay the
conclusion of the hearing or the
issuance of the initial decision.

18. A new appendix A is added to
part 10, to read as follows.

Appendix A to Part 10—Commission
Policy Relating to the Acceptance of
Settlements in Administrative and Civil
Proceedings

It is the policy of the Commission not to
accept any offer of settlement submitted by
any respondent or defendant in any
administrative or civil proceedings, if the
settling respondent or defendant wishes to
continue to deny the allegations of the
complaint. In accepting a settlement and
entering an order finding violations of the
Act and/or regulations promulgated under
the Act, the Commission makes uncontested
findings of fact and conclusions of law. The
Commission does not believe it would be
appropriate for it to be making such
uncontested findings of violations if the party
against whom the findings and conclusions
are to be entered is continuing to deny the
alleged misconduct.

The refusal of a settling respondent or
defendant to admit the allegations in a
Commission-Instituted complaint shall be
treated as a denial, unless the party states
that he or she neither admits nor denies the
allegations. In that event, the proposed offer
of settlement, consent or consent order must
include a provision stating that, by neither
admitting nor denying the allegations, the
settling respondent or dependent agrees that
neither he or she nor any of his or her agents
or employees under his authority or control
shall take any action or make any public
statement denying, directly or indirectly, any
allegation in the complaint or creating, or
tending to create, the impression that the
complaints is without a factual basis;
provided, however, that nothing in this
provision shall affect the settling
respondent’s or defendant’s testimonial
obligation, or right to take legal positions, in

other proceedings to which the Commission
is not a party.

Issued in Washington, DC, on October 8,
1998, by the Commission.

Jean A. Webb,
Secretary of the Commission.

[FR Doc. 98-27983 Filed 10-15-98; 10:43
am]
BILLING CODE 6351-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

Federal Highway Administration

23 CFR Part 1275
[Docket No. NHTSA-98-4537]
RIN 2127-AH47

Repeat Intoxicated Driver Laws

AGENCY: National Highway Traffic
Safety Administration (NHTSA) and
Federal Highway Administration
(FHWA), Department of Transportation.
ACTION: Interim final rule; request for
comments.

SUMMARY: This interim final rule
implements a new program established
by the Transportation Equity Act for the
21st Century (TEA-21) Restoration Act,
which provides for the transfer of
Federal-aid highway construction funds
to 23 U.S.C. 402 State and Community
Highway Safety Program grant funds for
any State that fails to enact and enforce
a conforming ‘“‘repeat intoxicated
driver” law.

This regulation is being published as
an interim final rule, which will go into
effect prior to providing notice and the
opportunity for comment. Following the
close of the comment period, NHTSA
will publish a separate document
responding to comments and, if
appropriate, will revise provisions of
the regulation.

DATES: This interim final rule becomes
effective on November 18, 1998.
Comments on this interim rule are due
no later than December 18, 1998.
ADDRESSES: Written comments should
refer to the docket number of this notice
and be submitted (preferably in two
copies) to: Docket Management, Room
PL-401 Section, National Highway
Traffic Safety Administration, Nassif
Building, 400 Seventh Street, S.W.,
Washington, D.C. 20590. (Docket hours
are Monday—Friday, 10 a.m. to 5 p.m.,
excluding Federal holidays.)

FOR FURTHER INFORMATION CONTACT: In
NHTSA: Ms. Jennifer Higley, Office of
State and Community Services, NSC-01,
National Highway Traffic Safety
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Administration, 400 Seventh Street
S.W., Washington, DC 20590, telephone
(202) 366-2121; or Ms. Heidi L.
Coleman, Office of Chief Counsel, NCC-
30, telephone (202) 366-1834.

In FHWA: Mr. Bing Wong, Office of
Highway Safety, HHS-20, telephone
(202) 366-2169; or Mr. Raymond W.
Cuprill, HCC-20, telephone (202) 366—
0834.

SUPPLEMENTARY INFORMATION: The
Transportation Equity Act for the 21st
Century (TEA-21), H.R. 2400, P.L. 105—
178, was signed into law on June 9,
1998. On July 22, 1998, a technical
corrections bill, entitled the TEA-21
Restoration Act, P.L. 105-206, was
enacted to restore provisions that were
agreed to by the conferees to H.R. 2400,
but were not included in the TEA-21
conference report. Section 1406 of the
Act amended chapter 1 of title 23,
United States Code (U.S.C.), by adding
Section 164, which established a
transfer program under which a
percentage of a State’s Federal-aid
highway construction funds will be
transferred to the State’s apportionment
under Section 402 of Title 23 of the
United States Code, if the State fails to
enact and enforce a conforming *‘repeat
intoxicated driver” law.

In accordance with Section 164, these
funds are to be used for alcohol-
impaired driving countermeasures or
the enforcement of driving while
intoxicated (DWI) laws, or States may
elect to use all or a portion of the funds
for hazard elimination activities, under
23 U.S.C. Section 152.

As provided in Section 164, to avoid
the transfer of funds, State “‘repeat
intoxicated driver’” laws must provide
for certain specified minimum penalties
for persons who have been convicted of
driving while intoxicated or under the
influence upon their second and
subsequent convictions.

This new program was established to
address the issue of impaired driving,
which is a serious national problem.

Background
The Problem of Impaired Driving

Injuries caused by motor vehicle
traffic crashes are a major health care
problem in America and are the leading
cause of death for people aged 6 to 27.
Each year, the injuries caused by traffic
crashes in the United States claim
approximately 42,000 lives and cost
Americans an estimated $150 billion,
including $19 billion in medical and
emergency expenses, $42 billion in lost
productivity, $52 billion in property
damage, and $37 billion in other crash
related costs.

In 1997, alcohol was involved in
approximately 39 percent of fatal traffic
crashes and 7 percent of all crashes.
Every 32 minutes, someone in this
country dies in an alcohol-related crash.
In 1994, alcohol-involved crashes
resulted in $45 billion in economic
costs, accounting for 30 percent of all
crash costs. Impaired driving is the most
frequently committed violent crime in
America.

Repeat Intoxicated Driver Laws

State laws that are directed to
individuals who have been convicted
more than once of driving while
intoxicated or driving under the
influence are critical tools in the fight
against impaired driving. In order to
encourage States to enact and enforce
effective impaired driving laws,
Congress has created a number of
different programs. Under the Section
410 program (under 23 U.S.C. 410), and
its predecessor, the Section 408 program
(under 23 U.S.C. 408), for example,
States could qualify for incentive grant
funds if they adopted and implemented
certain specified laws and programs
designed to deter impaired driving.
Some of these laws and programs were
directed specifically toward repeat
impaired driving offenders.

For example, prior to the enactment of
TEA-21, to qualify for an incentive
grant under the Section 410 program, a
State was required to meet five out of
seven basic grant criteria that were
specified in the Act and the
implementing regulation. The criteria
included, among others, an expedited
driver license suspension system, which
required a mandatory minimum one-
year license suspension for repeat
offenders, and a mandatory minimum
sentence of imprisonment or
community service for individuals
convicted of driving while intoxicated
more than once in any five-year period.

States that were eligible for a basic
Section 410 grant could qualify also for
additional grant funds by meeting
supplemental grant criteria, such as the
suspension of registration and return of
license plate program. States could
demonstrate compliance with this
program by showing that they provided
for the impoundment, immobilization or
confiscation of an offender’s motor
vehicles.

TEA-21 changed the Section 410
program and, specifically, the Section
410 criteria that were directed toward
repeat offenders. The conferees to that
legislation had intended to create a new
repeat intoxicated driver transfer
program to encourage States to enact
repeat intoxicated driver laws, but this
new program was inadvertently omitted

from the TEA-21 conference report. The
program was included instead in the
TEA-21 Restoration Act, which was
signed into law on July 22, 1998.

Section 164 Repeat Intoxicated Driver
Law Program

Section 164 provides that the
Secretary must transfer a portion of a
State’s Federal-aid highway
construction funds apportioned under
Sections 104(b) (1), (3), and (4) of title
23 of the United States Code, for the
National Highway System, Surface
Transportation Program and Interstate
System, to the State’s apportionment
under Section 402 of that title, if the
State does not meet certain statutory
requirements. All 50 States, the District
of Columbia and Puerto Rico are
considered to be States, for the purpose
of this program.

To avoid the transfer, a State must
enact and enforce a repeat intoxicated
driver law that establishes, at a
minimum, certain specified penalties
for second and subsequent convictions
for driving while intoxicated or under
the influence. These penalties include:
a one-year driver’s license suspension;
the impoundment or immobilization of,
or the installation of an ignition
interlock system on, the repeat
intoxicated driver’s motor vehicles;
assessment of the repeat intoxicated
driver’s degree of alcohol abuse, and
treatment as appropriate; and the
sentencing of the repeat intoxicated
driver to a minimum number of days of
imprisonment or community service.

Consistent with other programs that
are administered by the agencies, a
State’s law must have been both passed
and come into effect to permit a State to
rely on the law to avoid the transfer of
funds. In addition, the State must be
actively enforcing the law.

Any State that does not enact and
enforce a conforming repeat intoxicated
driver law will be subject to a transfer
of funds. In accordance with Section
164, if a State does not meet the
statutory requirements on October 1,
2000, or October 1, 2001, an amount
equal to 1¥%> percent of the funds
apportioned to the State on those dates
under each of Sections 104(b)(1), (3),
and (4) of title 23 of the United States
Code will be transferred to the State’s
apportionment under Section 402 of
that title. If a State does not meet the
statutory requirements on October 1,
2002, an amount equal to three percent
of the funds apportioned to the State on
that date under Sections 104(b)(1), (3)
and (4) will be transferred. An amount
equal to three percent will continue to
be transferred on October 1 of each
subsequent fiscal year, if the State does
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not meet the requirements on those
dates.

Section 164, and this implementing
regulation, provides also that the
amount of the apportionment to be
transferred may be derived from one or
more of the apportionments under
Sections 104(b)(1), (3) and (4).

In other words, the total amount to be
transferred from a non-conforming State
will be calculated based on a percentage
of the funds apportioned to the State
under each of Sections 104(b)(1), (3) and
(4). However, the actual transfers need
not be evenly distributed among these
three sources. The transferred funds
may come from any one or a
combination of the apportionments
under Sections 104(b)(1), (3) or (4), as
long as the appropriate total amount is
transferred from one or more of these
three sections.

The funds transferred to Section 402
under this program are to be used for
alcohol-impaired driving
countermeasures or directed to State
and local law enforcement agencies for
the enforcement of laws prohibiting
driving while intoxicated, driving under
the influence or other related laws or
regulations. The Act provides that States
may elect to use all or a portion of the
transferred funds for hazard elimination
activities under 23 U.S.C. 152.

Compliance Criteria

To avoid the transfer of funds under
this program, Section 164 provides that
a State must enact and enforce:

a “‘repeat intoxicated driver law” * * *
that provides * * * that an individual
convicted of a second or subsequent offense
for driving while intoxicated or driving
under the influence [must be subject to
certain specified minimum penalties].

The statute defines the term ““repeat
intoxicated driver law” to mean a State
law that provides certain specified
minimum penalties for an individual
convicted of a second or subsequent
offense for driving while intoxicated or
driving under the influence. The
agencies’ interim final rule adopts this
definition. The interim rule also defines
the term “‘repeat intoxicated driver.”
Consistent with other programs
conducted by the agencies and with
State laws and practices regarding the
maintenance of records of previous
convictions, the implementing
regulation provides that an individual is
a “‘repeat intoxicated driver” if the
driver was convicted of driving while
intoxicated or driving under the
influence of alcohol more than once in
any five-year period.

The agencies have conducted a
preliminary review of State laws to
determine whether any States use a

period of time that is shorter than five
years, for the purpose of considering an
individual to be a repeat offender. We
are aware of two States that consider
individuals to be repeat offenders only
if they have been convicted of an
alcohol offense within the last three
years. We are aware also of one State
that provides the same sanctions for all
offenders convicted of driving while
intoxicated or driving under the
influence of alcohol, including both first
and subsequent offenders.

To comply with the requirements of
this Part, a State need not have a law
that considers all drivers convicted of
driving while intoxicated or driving
under the influence of alcohol more
than once in any five-year period to be
“repeat intoxicated drivers,” and the
State law need not establish separate
sanctions for first and repeat offenders.
However, to comply, the State must
have a law that imposes each of the
sanctions described in Section 164 and
this implementing regulation on all
“repeat intoxicated drivers,” as that
term is defined in this rule. In addition,
the State must maintain its records on
convictions for driving while
intoxicated or driving under the
influence of alcohol for a period of at
least five years.

The terms “‘driving while intoxicated”
and “‘driving under the influence” are
both defined by the statute to mean
driving or being in actual physical
control of a motor vehicle while having
an alcohol concentration above the legal
limit of the State. The statute also
defines the term “‘alcohol
concentration.” The regulation adopts
these statutory definitions.

To comply with Section 164 and the
agencies’ implementing regulation, and
thereby avoid the transfer of Federal-aid
highway construction funds, a State
must impose all four penalties
prescribed in Section 164 on all repeat
intoxicated drivers. Each of these
penalties is described below:

1. A minimum one-year license
suspension for repeat intoxicated
drivers.

To avoid the transfer of funds, the
State law must impose a mandatory
minimum one-year driver’s license
suspension or revocation on all repeat
intoxicated drivers. Research has shown
that driver licensing sanctions have a
significant impact on the problem of
impaired driving. Studies relating to
licensing sanctions imposed under State
administrative licensing revocation
systems, for example, have found that
these sanctions result in reductions in
alcohol-related fatalities of between 6—
10 percent.

The term “‘license suspension” is
defined in both the statute and the
implementing regulation to mean a hard
suspension of all driving privileges.
Accordingly, during the one-year term,
the offender cannot be eligible for any
driving privileges, such as a restricted or
a hardship license.

Based on the agencies’ review of
current State laws, it appears that there
are a number of States that do not
impose a mandatory suspension of all
driving privileges for a period of not less
than one year. Some States permit
hardship or restricted licenses during
the one-year term. Others provide for
the return of an offender’s driver’s
license if an ignition interlock system is
placed on the offender’s vehicle. In
addition, some States provide for a
driver’s license suspension, but do not
establish a mandatory one-year term.
These State laws do not conform to the
regulation.

2. Impoundment or immobilization of,
or the installation of an ignition
interlock system on, motor vehicles.

To avoid the transfer of funds, the
State law must require the
impoundment or immobilization of, or
the installation of an ignition interlock
on, all motor vehicles owned by the
repeat intoxicated offenders.

The term “impoundment or
immobilization” has been defined in the
regulation to mean the removal of a
motor vehicle or the rendering of a
motor vehicle inoperable, and the
agencies have determined that this
definition will also include the
forfeiture or confiscation of a motor
vehicle or the revocation or suspension
of a motor vehicle license plate or
registration. The agencies have defined
the term “ignition interlock system’ in
the regulation to mean a State-certified
system designed to prevent drivers from
starting their motor vehicles when their
breath alcohol concentration is at or
above a preset level.

The State law does not need to
provide for all three types of penalties
to comply with this criterion, but it
must require that at least one of the
three penalties will be imposed on all
repeat intoxicated drivers, for the State
to avoid the transfer of funds.

Section 164 does not specify when a
State must impose the impoundment or
immobilization of, or the installation of
an ignition interlock system on, motor
vehicles. To determine when these
penalties must be imposed, the agencies
considered the purpose of these three
penalties.

The agencies recognize that the
purpose of an impoundment or
immobilization sanction is very
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different from that of the installation of
an ignition interlock system.

When an individual convicted of
driving while intoxicated is subject to a
driver license suspension, it is expected
that the individual will not drive for the
length of the suspension term. However,
some studies have found that as many
as 70 percent of all repeat offenders
continue to drive even after their
driver’s licenses have been suspended
or revoked. In 1997, nearly 6000 drivers
involved in fatal crashes did not have a
valid driver’s license. This number
represents approximately 10.8 percent
of the total number (54,935) of drivers
involved in fatal crashes, with known
license status.

Accordingly, laws that provide for the
impoundment or immobilization of
motor vehicles are designed to ensure
that driver’s license suspension
sanctions are not to be ignored. They
seek to prevent offenders from driving
vehicles while their driver’s licenses are
under suspension.

Laws that provide for the installation
of an ignition interlock system on a
motor vehicle, on the other hand, are
not designed to prevent the individual
from driving. Such laws generally
provide that these systems will be
installed on a motor vehicle once the
individual’s driver’s license has been
restored and the individual’s
immobilized or impounded vehicles
have been returned. Instead, these laws
recognize that many individuals
convicted of driving while intoxicated
have difficulty controlling their
drinking. Accordingly, they are
designed to prevent individuals, once
they are free again to drive, from
drinking and driving. Research indicates
that about one-third or all drivers
arrested or convicted of driving while
intoxicated or driving under the
influence are repeat offenders. These
laws are designed to prevent recidivism.

Based on the nature of these penalties,
the agencies have decided that a
uniform time frame for all three
penalties would not be appropriate.
Instead, the regulation provides that, to
comply with this criterion, the State law
must require that the impoundment or
immobilization be imposed during the
one-year suspension term, and that the
ignition interlock system be installed at
the conclusion of the one-year term. The
regulation does not specify the length of
time during which these penalties must
remain in effect, since the statute was
silent in that regard. Leaving this
condition undefined in the regulation
will permit each State to establish a
term that is most appropriate under its
own statutory scheme. The agencies
note, however, that many States impose

impoundment and immobilization
sanctions for the duration of license
suspension terms. The agencies believe
this approach is a sensible one, and
States are encouraged to adopt it.

Consistent with past practices under
the Section 410 program, the agencies
will permit States to provide limited
exceptions to the impoundment or
immobilization requirement on an
individual basis, to avoid undue
hardship to an individual, including a
family member of the repeat intoxicated
driver, or a co-owner of the motor
vehicle, but not including the repeat
intoxicated driver. To ensure that the
availability of these exceptions do not
undermine the impoundment or
immobilization requirement, however,
exceptions must be made in accordance
with Statewide published guidelines
developed by the State, and in
exceptional circumstances specific to
the offender.

An exception to the installation of the
ignition interlock system, however, will
not be acceptable. The agencies believe
that an exception to the requirement
that an ignition interlock system be
installed is not necessary, since the
requirement does not prevent a motor
vehicle from being available for others
dependent on that vehicle. It only
prevents an individual from operating
the vehicle under the influence of
alcohol.

These sanctions must be mandatory
and they must apply to all repeat
intoxicated drivers for the State law to
conform to this criterion. The agencies
are aware of some States that only
impose these sanctions on individuals
determined to be habitual traffic law
offenders. These laws do not conform to
the requirements of the regulation. Also,
in order to qualify under this criterion,
each motor vehicle owned by the repeat
intoxicated driver must be subject to
one of the three penalties. A “motor
vehicle” is defined by Section 164 to
mean a vehicle driven or drawn by
mechanical power and manufactured
primarily for use on public highways,
but does not include a vehicle operated
exclusively on arail line or a
commercial vehicle. A motor vehicle is
subject to this element if the repeat
intoxicated driver’s name appears on
the motor vehicle registration or title.

Based on the agencies’ review of State
laws, it appears that many laws provide
for an impoundment, immobilization or
ignition interlock sanction. However, a
number of State laws do not impose
these sanctions on all vehicles owned
by the repeat intoxicated driver. If this
condition is not present in a State law,
the law will not conform to the
agencies’ regulation.

3. An assessment of their degree of
alcohol abuse, and treatment, as
appropriate.

To avoid the transfer of funds, the
State law must require that all repeat
intoxicated drivers undergo an
assessment of their degree of alcohol
abuse and the State law must authorize
the imposition of treatment as
appropriate.

Repeat arrests for either driving while
intoxicated or driving under the
influence of alcohol is one indication of
a drinking problem, and problem
drinkers (if they drive at all) are at risk
of drinking and driving. Assessments of
repeat intoxicated drivers for problems
and referrals to appropriate treatments
may help to identify and address the
underlying problems that lead to
drinking and driving.

Under an assessment, individuals are
assessed with regard to their alcohol
and other drug use (e.g., the frequency
and quantity of use, the consequences of
alcohol and other drug use, and any
evidence of loss of control over use).
Generally, an assessment will contain a
second component, as well, under
which individuals are assessed with
regard to their risk of driving while
intoxicated or of driving under the
influence of alcohol (their recidivism
risk) based on factors in addition to
their drinking behavior.

In practice, an assessment typically
consists of the administration of a
standardized psychometric test and a
personal interview by a trained
evaluator. The information obtained
through these means are then
supplemented with information from
the courts (regarding the individual’s
criminal and driving history), and
family members (regarding the
individual’s alcohol and other drug
use).

Based on the information obtained
from the assessment, an informed
determination can be made regarding
the appropriate treatment, if any, for the
repeat intoxicated driver. This
determination should be made by a
person qualified to evaluate alcohol
abuse levels.

There is a wide array of programs and
activities that are considered to be
“treatment.” Examples include:
Attendance at outpatient counseling
sessions; long-term inpatient (i.e,
residential) programs conducted in
hospitals and clinics; the use of
medications; participation in self-help
programs such as Alcoholics
Anonymous; or any other program,
including educational programs,
psychological treatment or
rehabilitation, that has been proven to
be effective.
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To qualify under this criterion, the
State law must make it mandatory for
the repeat intoxicated driver to undergo
an assessment, but the law need not
impose any particular treatment (or any
treatment at all). It need only authorize
the imposition of treatment when it is
determined to be warranted.

A review of current State laws reveals
that a number of States provide for a
mandatory assessment of repeat
intoxicated drivers and have the
authority to assign such drivers to
treatment as appropriate. Other States,
however, do not provide for both of
these elements.

Some State laws provide for a
mandatory education or treatment
program for repeat intoxicated drivers,
but do not specify that these drivers
must be assessed. To comply with
Section 164 and the agencies’
implementing regulation, such States
must demonstrate, such as by
submitting sections of the State’s
statutes, regulations or binding policy
directives, that under its laws an
assessment is a required component of
the mandatory education or treatment
program.

Other States provide for an
assessment and appropriate treatment
for offenders, but only as a condition to
permit the offender to avoid certain
other sanctions. To comply with Section
164 and the agencies’ implementing
regulation, such States must
demonstrate that an assessment is
required and treatments are available for
all repeat intoxicated drivers. In
addition, the other minimum penalties
specified under the Section 164 program
must continue to be imposed.

4. Mandatory minimum sentence.

To avoid the transfer of funds, the
State law must impose a mandatory
minimum sentence on all repeat
intoxicated drivers. For a second
offense, the law must provide for a
mandatory minimum sentence of not
less than five days of imprisonment or
30 days of community service. For a
third or subsequent offense, the law
must provide for a mandatory minimum
sentence of not less than ten days of
imprisonment or 60 days of community
service.

Consistent with NHTSA'’s
administration of the Section 410
program, the agencies have defined
“imprisonment” to mean confinement
in a jail, minimum security facility,
community corrections facility,
inpatient rehabilitation or treatment
center, or other facility, provided the
individual under confinement is in fact
being detained.

House arrests have not been
considered to fall within the definition

of “imprisonment” to date under the
Section 410 program, because it was
thought that they did not have a
sufficient deterrent effect. However,
recent NHTSA research seems to
indicate that house arrests are effective
if they are coupled with electronic
monitoring. A recent study, for example,
found markedly lower recidivism rates
among offenders who had been placed
under house arrest with such
monitoring. Accordingly, the agencies
have included house arrests under the
definition of “imprisonment’” under the
Section 164 program, provided that
electronic monitoring is used.

The agencies note that, under
NHTSA’s Section 410 program, States
were eligible to receive incentive grants
if they met certain specified
requirements, including a mandatory 48
consecutive hours of imprisonment for
repeat offenders. As a result of this
requirement, some current State laws
impose a mandatory sentence of 48
consecutive hours of imprisonment on
second or subsequent offenses of driving
while intoxicated or driving under the
influence of alcohol. This Repeat
Intoxicated Driver Program, however,
requires longer terms of imprisonment
than were required under Section 410.
To comply with this new program,
States must provide for the longer
sentences required under this new
program and the State laws must
establish these sentences as mandatory
minimum terms.

Demonstrating Compliance

Section 164 provides that
nonconforming States will be subject to
the transfer of funds beginning in fiscal
year 2001. To avoid the transfer, this
interim final rule provides that each
State must submit a certification
demonstrating compliance with all four
elements.

The certifications submitted by the
States under this Part will provide the
agencies with the basis for finding
States in compliance with the Repeat
Intoxicated Driver requirements.
Accordingly, until a State has been
determined to be in compliance with
these requirements, a State must submit
a certification by an appropriate State
official that the State has enacted and is
enforcing a repeat intoxicated driver law
that conforms to 23 U.S.C. 164 and
§1275 of this Part.

Certifications must include citations
to the State’s conforming repeat
intoxicated driver law. These citations
must include all applicable provisions
of the State’s law.

Once a State has been determined to
be in compliance with the requirements,
the State would not be required to

submit certifications in subsequent
fiscal years, unless the State’s law had
changed or the State had ceased to
enforce the repeat intoxicated driver
law. It is the responsibility of each State
to inform the agencies of any such
change in a subsequent fiscal year, by
submitting an amendment or
supplement to its certification.

States are required to submit their
certifications on or before September 30,
2000, to avoid the transfer of FY 2001
funds on October 1, 2000.

States that are found in
noncompliance with these requirements
in any fiscal year, once they have
enacted complying legislation and are
enforcing the law, must submit a
certification to that effect before the
following fiscal year to avoid the
transfer of funds in that following fiscal
year. Such certifications demonstrating
compliance must be submitted on or
before the first day (October 1) of the
following fiscal year.

The agencies strongly encourage
States to submit their certifications in
advance. The early submission of these
documents will enable the agencies to
inform States as quickly as possible
whether or not their laws satisfy the
requirements of Section 164 and the
implementing regulation, and will
provide States with noncomplying laws
an opportunity to take the necessary
steps to meet these requirements before
the date for the transfer of funds.

The agencies also strongly encourage
States that are considering the
enactment of legislation to conform to
these requirements to request
preliminary reviews of such legislation
from the agencies while the legislation
is still pending. The agencies would
determine in these preliminary reviews
whether the legislation, if enacted, will
conform to the new regulation, thereby
avoiding a situation in which a State
unintentionally enacts a non-
conforming repeat intoxicated driver
law and the State remains subject to the
transfer of funds. Requests should be
submitted through NHTSA'’s Regional
Administrators, who will refer the
requests to appropriate NHTSA and
FHWA offices for review.

Enforcement

Section 164 provides that, to qualify
for grant funding, a State must not only
enact a conforming law, but must also
enforce the law. To ensure the effective
implementation of a repeat intoxicated
driver law, the agencies encourage the
States to enforce their laws rigorously.
In particular, the agencies recommend
that States incorporate into their
enforcement efforts activities designed
to inform law enforcement officers,
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prosecutors, members of the judiciary
and the public about all aspects of their
repeat intoxicated driver laws.

To demonstrate that they are
enforcing their laws under the
regulation, however, States are required
only to submit a certification that they
are enforcing their laws.

Notification of Compliance

For each fiscal year, beginning with
FY 2001, NHTSA and the FHWA wiill
notify States of their compliance or
noncompliance with Section 164, based
on a review of certifications received. If,
by June 30 of any year, beginning with
the year 2000, a State has not submitted
a certification or if the State has
submitted a certification and it does not
conform to Section 164 and the
implementing regulation, the agencies
will make an initial determination that
the State does not comply with Section
164 and with this regulation, and the
transfer of funds will be noted in the
FHWA's advance notice of
apportionment for the following fiscal
year, which generally is issued in July.

Each State determined to be in
noncompliance will have an
opportunity to rebut the initial
determination. The State will be
notified of the agencies’ final
determination of compliance or
noncompliance and the amount of funds
to be transferred as part of the
certification of apportionments, which
normally occurs on October 1 of each
fiscal year.

As stated earlier, NHTSA and the
FHWA expect that States will want to
know as soon as possible whether their
laws satisfy the requirements of Section
164, or they may want assistance in
drafting conforming legislation.

States are strongly encouraged to
submit certifications in advance, and to
request preliminary reviews and
assistance from the agencies. Requests
should be submitted through NHTSA’s
Regional Administrators, who will refer
these requests to appropriate NHTSA
and FHWA offices for review.

Interim Final Rule

This document is being published as
an interim final rule. Accordingly, the
new regulations in Part 1275 are fully in
effect 30 days after the date of the
document’s publication. No further
regulatory action by the agencies is
necessary to make these regulations
effective.

These regulations have been
published as an interim final rule
because insufficient time was available
to provide for prior notice and
opportunity for comment. Some State
legislatures do not meet every year.

Other State legislatures do meet every
year, but limit their business every other
year to certain limited matters, such as
budget and spending issues. The
agencies are aware of six State
legislatures that are not scheduled to
meet at all in the Year 2000, and
additional State legislatures may have
limited agendas in that year. These
States will have just one opportunity
(during the 1999 session of their State
legislatures) to enact conforming
legislation, and they are preparing
agendas and proposed legislation now
for their 1999 legislative sessions. These
States have an urgent need to know
what the criteria will be as soon as
possible so they can develop and enact
conforming legislation and avoid the
transfer of funds on October 1, 2000.

In the agencies’ view, the States will
not be impeded by the use of an interim
final rule. The procedures that States
must follow to avoid the transfer of
funds under this new program are
similar to procedures that States have
followed in other programs
administered by NHTSA and/or the
FHWA. These procedures were
established by rulemaking and were
subject to prior notice and the
opportunity for comment.

Moreover, the criteria that States must
meet to demonstrate that they have a
conforming repeat intoxicated driver
law are derived from the Federal statute
and are similar to some of the criteria
that were included under the Section
408 and 410 programs. The regulations
that implemented NHTSA'’s Section 408
and 410 programs were subject to prior
notice and the opportunity for
comment.

For these reasons, the agencies believe
that there is good cause for finding that
providing notice and comment in
connection with this rulemaking action
is impracticable, unnecessary, and
contrary to the public interest.

The agencies request written
comments on these new regulations. All
comments submitted in response to this
document will be considered by the
agencies. Following the close of the
comment period, the agencies will
publish a document in the Federal
Register responding to the comments
and, if appropriate, will make revisions
to the provisions of Part 1275.

Written Comments

Interested persons are invited to
comment on this interim final rule. It is
requested, but not required, that two
copies be submitted.

All comments must be limited to 15
pages in length. Necessary attachments
may be appended to those submissions
without regard to the 15 page limit. (49

CFR 553.21) This limitation is intended
to encourage commenters to detail their
primary arguments in a concise fashion.

Written comments to the public
docket must be received by December
18, 1998. To expedite the submission of
comments, simultaneous with the
issuance of this notice, NHTSA and the
FHWA will mail copies to all
Governors’ Representatives for Highway
Safety and State Departments of
Transportation.

All comments received before the
close of business on the comment
closing date will be considered and will
be available for examination in the
docket at the above address before and
after that date. To the extent possible,
comments filed after the closing date
will also be considered. However, the
rulemaking action may proceed at any
time after that date. The agencies will
continue to file relevant material in the
docket as it becomes available after the
closing date, and it is recommended that
interested persons continue to examine
the docket for new material.

Those persons who wish to be
notified upon receipt of their comments
in the docket should enclose, in the
envelope with their comments, a self-
addressed stamped postcard. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

Copies of all comments will be placed
in the Docket 98—XXXX in Docket
Management, Room PL—401, Nassif
Building, 400 Seventh Street, S.W.,
Washington, D.C. 20590.

Regulatory Analyses and Notices

Executive Order 12778 (Civil Justice
Reform)

This interim final rule will not have
any preemptive or retroactive effect. The
enabling legislation does not establish a
procedure for judicial review of final
rules promulgated under its provisions.
There is no requirement that individuals
submit a petition for reconsideration or
other administrative proceedings before
they may file suit in court.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The agencies have determined that
this action is not a significant action
within the meaning of Executive Order
12866 or significant within the meaning
of Department of Transportation
Regulatory Policies and Procedures.
States can choose to enact and enforce
a repeat intoxicated driver law, in
conformance with Public Law 105-206,
and thereby avoid the transfer of
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Federal-aid highway funds.
Alternatively, if States choose not to
enact and enforce a conforming law,
their funds will be transferred, but not
withheld. Accordingly, the amount of
funds provided to each State will not
change.

In addition, the costs associated with
this rule are minimal and are expected
to be offset by resulting highway safety
benefits. The enactment and
enforcement of repeat intoxicated driver
laws should help to reduce impaired
driving, which is a serious and costly
problem in the United States.
Accordingly, further economic
assessment is not necessary.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601-612), the agencies have evaluated
the effects of this action on small
entities. This rulemaking implements a
new program enacted by Congress in the
TEA-21 Restoration Act. As the result of
this new Federal program and the
implementing regulation, States will be
subject to a transfer of funds if they do
not enact and enforce repeat intoxicated
driver laws that provide for certain
specified mandatory penalties. This
interim final rule will affect only State
governments, which are not considered
to be small entities as that term is
defined by the Regulatory Flexibility
Act. Thus, we certify that this action
will not have a significant impact on a
substantial number of small entities and
find that the preparation of a Regulatory
Flexibility Analysis is unnecessary.

Paperwork Reduction Act

This action does not contain a
collection of information requirement
for purposes of the Paperwork
Reduction Act of 1980, 44 U.S.C.
Chapter 35, as implemented by the
Office of Management and Budget
(OMB) in 5 CFR Part 1320.

National Environmental Policy Act

The agencies have analyzed this
action for the purpose of the National
Environmental Policy Act, and have
determined that it will not have a
significant effect on the human
environment.

The Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4) requires
agencies to prepare a written assessment
of the costs, benefits and other affects of
final rules that include a Federal
mandate likely to result in the
expenditure by the State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100

million annually. This interim final rule
does not meet the definition of a Federal
mandate, because the resulting annual
expenditures will not exceed the $100
million threshold. In addition, the
program is optional to the States. States
may choose to enact and enforce a
conforming repeat intoxicated driver
law and avoid the transfer of funds
altogether. Alternatively, if States
choose not to enact and enforce a
conforming law, funds will be
transferred, but no funds will be
withheld from any State.

Executive Order 12612 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this action does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.
Accordingly, a Federalism Assessment
has not been prepared.

List of Subjects in 23 CFR Part 1275

Alcohol and alcoholic beverages,
Grant programs— transportation,
Highway safety.

In accordance with the foregoing, a
new Part 1275 is added to Subchapter
D, of title 23 of the Code of Federal
Regulations to read as follows:

PART 1275—REPEAT INTOXICATED
DRIVER LAWS

Sec.

1275.1
1275.2
1275.3
1275.4
1275.5
1275.6

Scope.

Purpose.

Definitions.

Compliance criteria.

Certification requirements.

Transfer of funds.

1275.7 Use of transferred funds.

1275.8 Procedures affecting States in
noncompliance.

Authority: 23 U.S.C. 164; delegation of
authority at 49 CFR §§1.48 and 1.50.

§1275.1 Scope.

This part prescribes the requirements
necessary to implement Section 164 of
Title 23, United States Code, which
encourages States to enact and enforce
repeat intoxicated driver laws.

§1275.2 Purpose.

The purpose of this part is to specify
the steps that States must take to avoid
the transfer of Federal-aid highway
funds for noncompliance with 23 U.S.C.
164.

§1275.3 Definitions.

As used in this part:

(a) Alcohol concentration means
grams of alcohol per 100 milliliters of
blood or grams of alcohol per 210 liters
of breath.

(b) Driver’s motor vehicle means a
motor vehicle with a title or registration
on which the repeat intoxicated driver’s
name appears.

(c) Driving while intoxicated means
driving or being in actual physical
control of a motor vehicle while having
an alcohol concentration above the
permitted limit as established by each
State.

(d) Driving under the influence has
the same meaning as “‘driving while
intoxicated.”

(e) Enact and enforce means the
State’s law is in effect and the State has
begun to implement the law.

(f) Ignition interlock system means a
State-certified system designed to
prevent drivers from starting their car
when their breath alcohol concentration
is at or above a preset level.

(9) Impoundment or immobilization
means the removal of a motor vehicle
from a repeat intoxicated driver’s
possession or the rendering of a repeat
intoxicated driver’s motor vehicle
inoperable. For the purpose of this
regulation, “impoundment or
immobilization” also includes the
forfeiture or confiscation of a repeat
intoxicated driver’s motor vehicle or the
revocation or suspension of a repeat
intoxicated driver’s motor vehicle
license plate or registration.

(h) Imprisonment means confinement
in a jail, minimum security facility,
community corrections facility, house
arrest with electronic monitoring,
inpatient rehabilitation or treatment
center, or other facility, provided the
individual under confinement is in fact
being detained.

(i) License suspension means a hard
suspension of all driving privileges.

(j) Motor vehicle means a vehicle
driven or drawn by mechanical power
and manufactured primarily for use on
public highways, but does not include
a vehicle operated solely on a rail line
or a commercial vehicle.

(k) Repeat intoxicated driver means a
person who has been convicted
previously of driving while intoxicated
or driving under the influence within
the past five years.

(I) Repeat intoxicated driver law
means a State law that imposes the
minimum penalties specified in
§1275.4 of this part for all repeat
intoxicated drivers.

(m) State means any of the 50 States,
the District of Columbia or the
Commonwealth of Puerto Rico.

§1275.4 Compliance criteria.

(a) To avoid the transfer of funds as
specified in §1275.6 of this part, a State
must enact and enforce a law that
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establishes, as a minimum penalty, that
all repeat intoxicated drivers shall:

(1) Receive a driver’s license
suspension of not less than one year;

(2) Be subject to either—

(i) The impoundment of each of the
driver’s motor vehicles during the one-
year license suspension;

(ii) The immobilization of each of the
driver’s motor vehicles during the one-
year license suspension; or

(iii) The installation of a State-
approved ignition interlock system on
each of the driver’s motor vehicles at the
conclusion of the one-year license
suspension;

(3) Receive an assessment of their
degree of alcohol abuse, and treatment
as appropriate; and

(4) Receive a mandatory sentence of—

(i) Not less than five days of
imprisonment or 30 days of community
service for a second offense; and

(ii) Not less than ten days of
imprisonment or 60 days of community
service for a third or subsequent offense.

(b) Exceptions. (1) A State may
provide limited exceptions to the
impoundment or immobilization
requirements contained in paragraphs
(2)(2)(i) and (a)(2)(ii) of this section on
an individual basis, to avoid undue
hardship to any individual who is
completely dependent on the motor
vehicle for the necessities of life,
including any family member of the
convicted individual, and any co-owner
of the motor vehicle, but not including
the offender.

(2) Such exceptions may be issued
only in accordance with a State law,
regulation or binding policy directive
establishing the conditions under which
vehicles may be released by the State or
under Statewide published guidelines
and in exceptional circumstances
specific to the offender’s motor vehicle,
and may not result in the unrestricted
use of the vehicle by the repeat
intoxicated driver.

§1275.5 Certification requirements.

(a) Until a State has been determined
to be in compliance, or after a State has
been determined to be in non-
compliance, with the requirements of 23
U.S.C. 164, to avoid the transfer of funds
in any fiscal year, beginning with FY
2001, the State shall certify to the
Secretary of Transportation, on or before
September 30 of the previous fiscal year,
that it meets the requirements of 23
U.S.C. 164 and this part.

(b) The certification shall be made by
an appropriate State official, and it shall
provide that the State has enacted and
is enforcing a repeat intoxicated driver
law that conforms to 23 U.S.C. 164 and
§1275.4 of this part. The certification
shall be worded as follows:

(Name of certifying official), (position title),
of the (State or Commonwealth) of

, do hereby certify that
the (State or Commonwealth) of

, has enacted and is
enforcing a repeat intoxicated driver law that
conforms to the requirements of 23 U.S.C.
164 and 23 CFR 1275.4, (citations to State
law).

(c) An original and four copies of the
certification shall be submitted to the
appropriate NHTSA Regional
Administrator. Each Regional
Administrator will forward the
certifications to the appropriate NHTSA
and FHWA offices.

(d) Once a State has been determined
to be in compliance with the
requirements of 23 U.S.C. 164, it is not
required to submit additional
certifications, except that the State shall
promptly submit an amendment or
supplement to its certification provided
under paragraphs (a) and (b) of this
section if the State’s repeat intoxicated
driver legislation changes or the State
ceases to enforce its law.

§1275.6 Transfer of funds.

(a) On October 1, 2000, and October
1, 2001, if a State does not have in effect
or is not enforcing the law described in
§1275.4, the Secretary shall transfer an
amount equal to 1%2 percent of the
funds apportioned to the State for the
fiscal year under each of 23 U.S.C.
104(b)(1), (b)(3), and (b)(4) to the
apportionment of the State under 23
U.S.C. 402.

(b) On October 1, 2002, and each
October 1 thereafter, if a State does not
have in effect or is not enforcing the law
described in §1275.4, the Secretary
shall transfer an amount equal to 3
percent of the funds apportioned to the
State for the fiscal year under each of 23
U.S.C. 104(b)(1), (b)(3), and (b)(4) to the
apportionment of the State under 23
U.S.C. 402.

§1275.7 Use of transferred funds.

(a) Any funds transferred under
§1275.6 may:

(1) Be used for approved projects for
alcohol-impaired driving
countermeasures; or

(2) Be directed to State and local law
enforcement agencies for enforcement of
laws prohibiting driving while
intoxicated or driving under the
influence and other related laws
(including regulations), including the
purchase of equipment, the training of
officers, and the use of additional
personnel for specific alcohol-impaired
driving countermeasures, dedicated to
enforcement of the laws (including
regulations).

(b) States may elect to use all or a
portion of the transferred funds for

hazard elimination activities eligible
under 23 U.S.C. 152.

(c) The Federal share of the cost of
any project carried out with the funds
transferred under § 1275.6 of this part
shall be 100 percent.

(d) The amount to be transferred
under 81275.6 of this Part may be
derived from one or more of the
following:

(1) The apportionment of the State
under § 104(b)(1);

(2) The apportionment of the State
under § 104(b)(3); or

(3) The apportionment of the State
under 8§ 104(b)(4).

(e)(1) If any funds are transferred
under 8§1275.6 of this part to the
apportionment of a State under Section
402 for a fiscal year, an amount,
determined under paragraph (e)(2) of
this section, of obligation authority will
be distributed for the fiscal year to the
State for Federal-aid highways and
highway safety construction programs
for carrying out projects under Section
402.

(2) The amount of obligation authority
referred to in paragraph (e)(1) of this
section shall be determined by
multiplying:

(i) The amount of funds transferred
under 8 1275.6 of this Part to the
apportionment of the State under
Section 402 for the fiscal year; by

(ii) The ratio that:

(A) The amount of obligation
authority distributed for the fiscal year
to the State for Federal-aid highways
and highway safety construction
programs; bears to

(B) The total of the sums apportioned
to the State for Federal-aid highways
and highway safety construction
programs (excluding sums not subject to
any obligation limitation) for the fiscal
year.

(f) Notwithstanding any other
provision of law, no limitation on the
total obligations for highway safety
programs under Section 402 shall apply
to funds transferred under § 1275.6 to
the apportionment of a State under such
section.

§1275.8 Procedures affecting States in
noncompliance.

(a) Each fiscal year, each State
determined to be in noncompliance
with 23 U.S.C. 164 and this part, based
on NHTSA’s and FHWA'’s preliminary
review of its certification, will be
advised of the funds expected to be
transferred under § 1275.4 from
apportionment, as part of the advance
notice of apportionments required
under 23 U.S.C. 104(e), normally not
later than ninety days prior to final
apportionment.
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(b) If NHTSA and FHWA determine
that the State is not in compliance with
23 U.S.C. 164 and this part, based on the
agencies’ preliminary review, the State
may, within 30 days of its receipt of the
advance notice of apportionments,
submit documentation showing why it
is in compliance. Documentation shall
be submitted to the appropriate National
Highway Traffic Safety Administration
Regional office.

(c) Each fiscal year, each State
determined not to be in compliance
with 23 U.S.C. 164 and this part, based
on NHTSA’s and FHWA's final
determination, will receive notice of the
funds being transferred under § 1275.6
from apportionment, as part of the
certification of apportionments required
under 23 U.S.C. 104(e), which normally
occurs on October 1 of each fiscal year.

Issued on: October 14, 1998.
Ricardo Martinez,

Administrator, National Highway Traffic
Safety Administration.

Anthony Kane,

Executive Director, Federal Highway
Administration.

[FR Doc. 98-27969 Filed 10-14-98; 3:13 pm]
BILLING CODE 4910-59-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[SD-001-0002a; FRL—6175-4]

Clean Air Act Approval and
Promulgation of State Implementation

Plan for South Dakota; Revisions to
the Air Pollution Control Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving certain
State implementation plan (SIP)
revisions submitted by the designee of
the Governor of South Dakota on May 2,
1997. The May 2, 1997 submittal
included revisions to the Administrative
Rules of South Dakota (ARSD)
pertaining to the State’s regulatory
definitions, minor source operating
permit regulations, open burning rules,
stack testing rules, and new source
performance standards (NSPS). This
document pertains to the entire State
SIP submittal with the exception of the
revisions to the NSPS regulations and
the new State provision regarding
pretesting of new fuels or raw materials:
EPA will act on those two regulations
separately. EPA has found the
remaining rule revisions to be consistent
with the Clean Air Act (Act) and

corresponding Federal regulations.
Therefore, pursuant to section 110 of the
Act, EPA is approving the SIP revisions
discussed above.

DATES: This direct final rule is effective
on December 18, 1998 without further
notice, unless EPA receives adverse
comment by November 18, 1998. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Written comments may be
mailed to Richard R. Long, 8P-AR, at
the EPA Region VIII Office listed.
Copies of the documents relative to this
action are available for inspection
during normal business hours at the Air
and Radiation Program, Environmental
Protection Agency, Region VIII,
Mailcode 8P-AR, 999 18th Street, Suite
500, Denver, Colorado 80202-2466; and
the Air and Radiation Docket and
Information Center, Environmental
Protection Agency, 401 M Street, SW,
Washington, D.C. 20460. Copies of the
State documents relevant to this action
are available for public inspection at the
Air Quality Program, Department of
Environment and Natural Resources, Joe
Foss Building, 523 East Capitol, Pierre,
South Dakota 57501.

FOR FURTHER INFORMATION CONTACT:
Vicki Stamper, EPA Region VIlI, (303)
312-6445.

SUPPLEMENTARY INFORMATION:
I. Background

On May 2, 1997, the designee of the
Governor of South Dakota submitted,
among other things, revisions to the SIP.
Specifically, the State submitted
revisions to the following chapters in
the ARSD: 74:36:01 Definitions,
74:36:04 Operating Permits for Minor
Sources, 74:36:06 Regulated Air
Pollutant Emissions, 74:36:07 New
Source Performance Standards, 74:36:11
Stack Performance Testing, and 74:36:15
Open Burning. This document evaluates
the State’s submittal for conformance
with the Act and corresponding Federal
regulations. However, EPA is not, at this
time, acting on the revisions to the
NSPS regulations in ARSD 74:36:07 or
the new provision regarding pretesting
of new fuels or raw materials in ARSD
74:36:11:04. EPA will be acting on these
two regulations in a separate action.

The State’s May 2, 1997 submittal also
included the State’s section 111(d) plan
for existing municipal solid waste
(MSW) landfills and minor revisions to
its title V operating permit program,
which will also be acted on separately.

I1. This Action
A. Analysis of State Submissions
1. Procedural Background

The Act requires States to observe
certain procedural requirements in
developing implementation plans and
plan revisions for submission to EPA.
Section 110(a)(2) of the Act provides
that each implementation plan
submitted by a State must be adopted
after reasonable notice and public
hearing. Section 110(l) of the Act
similarly provides that each revision to
an implementation plan submitted by a
State under the Act must be adopted by
such State after reasonable notice and
public hearing.

The EPA also must determine
whether a submittal is complete and
therefore warrants further EPA review
and action (see section 110(k)(1) and 57
FR 13565, April 16, 1992). The EPA’s
completeness criteria for SIP submittals
are set out at 40 CFR part 51, appendix
V. The EPA attempts to make
completeness determinations within 60
days of receiving a submission.
However, a submittal is deemed
complete by operation of law under
section 110(k)(1)(B) if a completeness
determination is not made by EPA
within six months after receipt of the
submission.

The State of South Dakota held a
public hearing on November 20, 1996
on the revisions to the ARSD, at which
time the rule revisions were adopted by
the State. The revised rules became
effective on December 29, 1996. These
rule revisions were formally submitted
to EPA for approval on May 2, 1997.
EPA did not issue a completeness or an
incompleteness finding for this revision
to the SIP. Thus, pursuant to section
110(k)(1)(B), the submittal was deemed
complete by operation of law on
November 12, 1997.

2. Evaluation of State’s Submittal

The following summarizes the State’s
SIP revisions made to the ARSD and
EPA’s review of those revisions for
approvability:

a. ARSD 74:36:01 Definitions. In
ARSD 74:36:01:01(79), the State
updated its definition of “VOCs” to
reflect changes made to the Federal
definition of VOCs in 40 CFR 51.100(s)
on October 8, 1996 (61 FR 52850).
However, EPA has revised its definition
of VOCs twice since October 8, 1996.
Specifically, on August 25, 1997, EPA
added sixteen compounds to the list of
negligibly reactive VOCs in 40 CFR
51.100(s)(1) (see 62 FR 44900). In
addition, on April 9, 1998, EPA added
an additional compound to the list of
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negligibly reactive VOCs in 40 CFR
51.100(s)(1) (see 63 FR 17333). EPA has
informed the State of these revisions
and has requested that future SIP
revisions reflect the most recent Federal
VOC definition. The State’s definition of
VOCs, by not excluding the above listed
compounds from the definition of VOC,
is considered to be more stringent than
EPA'’s definition, which is acceptable.

In ARSD 74:36:01:18 and 74:36:01:19,
the State adopted definitions of “MSW
landfill”” and “‘existing MSW landfill,”
respectively. EPA has reviewed those
definitions and found the State’s
definitions to be consistent with the
corresponding Federal definitions in 40
CFR part 60, subpart Cc.

Thus, EPA finds the State’s revision to
ARSD 74:36:01:01 to be consistent with
the corresponding Federal regulations
and, therefore, approvable.

b. ARSD 74:36:04 Operating Permits
for Minor Sources. In ARSD 74:36:04:03,
the State revised its list of exemptions
from the minor source operating permit
requirements to: (1) clarify that a source
is not exempt from the minor source
operating permit requirements if the
source has requested Federally
enforceable permit conditions to
prevent that source from needing a title
V operating permit or a prevention of
significant deterioration (PSD) permit;
(2) clarify that sources exempt from the
minor source operating permit
requirements are still required to meet
the visible emissions requirements in
ARSD 74:36:12:01; and (3) revise the
exemption for emergency electrical
generators to clarify that the exemption
applies to emergency electrical
generators fueled by all petroleum
products (the State’s rule previously
only applied to diesel-fueled emergency
electrical generators). EPA believes the
first two clarifications mentioned above
strengthen the existing regulation and
are necessary clarifications. In addition,
EPA sees no approvability issues with
the revised exemption for emergency
electrical generators in ARSD
74:36:04:03(7). If an emergency
electrical generator is considered to be
a major source based on its potential to
emit, South Dakota’s regulations would
require the source either to obtain a
construction/title V operating permit
under the State’s combined
construction/title V operating permit
regulations in ARSD 74:36:05 or to
obtain permit conditions to prevent the
source from needing a title VV operating
permit as discussed in ARSD
74:36:04:03. In addition, the State’s new
provision in ARSD 74:36:04:03
discussed above, which clarifies that
exempted sources are still required to
meet the visible emissions standard (i.e.,

20% opacity limit), ensures that the
emergency electrical generators will be
operated adequately to minimize
emissions.

The State also repealed its provisions
for general minor source operating
permits in ARSD 74:36:04:25-26
because of changes in State legislation
that provide the State with broad
authority to issue general permits under
the existing minor source operating
permit requirements as well as the title
V operating permit program. In
addition, the State repealed ARSD
74:36:04:30 regarding the requirement to
perform a stack performance test, as this
was already required in ARSD
74:36:06:06. These revisions are
considered minor in nature and are
consistent with the corresponding
Federal requirements.

Therefore, because the revisions to
ARSD 74:36:04 are consistent with the
Act and corresponding regulations and
guidance, EPA finds the revisions to be
approvable.

c. ARSD 74:36:06 Regulated Air
Pollutant Emissions and Repeal of
ARSD 74:36:15. The State repealed the
open burning provisions of ARSD
74:36:15 and transferred ARSD
74:36:15:01, which contained the list of
materials that cannot be open-burned
because of the excessive and potentially
dangerous pollutants that can be
generated from these materials, to ARSD
74:36:06:07. The State also added a
statement to ARSD 74:36:06:07
clarifying that all open burning needed
to be conducted in accordance with
local and State ordinances, laws, and
rules. The intent of these revisions was
to consolidate similar rules into ARSD
74:36:06, as well as to clarify that other
State agencies (i.e., the waste
management program) and local
governments are the primary authority
for approving open burning. Because the
State retained the list of items which
could not be disposed of by open
burning, EPA believes the transfer of
open burning approval authority from
the State Air Quality Program to other
State agencies and local governments is
acceptable and will not result in any
less stringent application of the open
burning requirements. Consequently,
EPA is approving the revisions to ARSD
74:36:06:07 and 74:36:06:15.

d. ARSD 74:36:11 Stack Performance
Testing. The State revised the title of
this chapter and revised ARSD
74:36:11:01 to incorporate Federal test
methods for hazardous air pollutants.
The State also made minor wording and
clarifying changes to ARSD 74:36:11:01—
03. EPA has reviewed the revisions to
ARSD 74:36:11:01-03 and had found

they are consistent with the Act and
corresponding Federal regulations.

I11. Final Action

EPA is approving South Dakota’s SIP
revisions, as submitted by the designee
of the Governor with a letter dated May
2, 1997, with the exception of the
revisions to ARSD 74:36:07 (NSPS) and
ARSD 74:36:11:04 (regarding pretesting
of new fuels or raw materials). EPA will
be acting on ARSD 74:36:07 and
74:36:11:04 separately from this action.

The State’s SIP submittal requested
that EPA replace the previous version of
the ARSD approved into the SIP with
the following chapters of the ARSD as
in effect on December 29, 1996: 74:36:01
through 74:36:03, 74:36:04 (with the
exception of section 74:36:04:03.01),
74:36:06, 74:36:07, 74:36:10-13, and
74:36:17. In this approval, EPA is
specifically replacing all of the existing
State regulations previously approved
into the SIP (except for the NSPS rules
in ARSD 74:36:07) with the following
State regulations as in effect on
December 29, 1996: ARSD 74:36:01-03,
74:36:04 (with the exception of section
74:36:04:03.01), 74:36:06, 74:36:10,
74:36:11 (with the exception of ARSD
74:36:11:04), 74:36:12, and 74:36:13.
ARSD 74:36:07 (NSPS rules), as in effect
on January 5, 1995 and as approved by
EPA at 40 CFR 52.2170(c)(16)(i)(A), will
remain part of the SIP until EPA acts on
the revised ARSD 74:36:07 which will
be done in a separate action. [Note that
EPA is not incorporating ARSD
74:36:17, which includes the Rapid City
street sanding and deicing provisions,
into the approved SIP at this time
because EPA has not yet acted on the
original January 22, 1996 submittal of
ARSD 74:36:17. That chapter will be
acted on separately in the near future.]

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to a SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective December 18, 1998
without further notice unless the
Agency receives adverse comments by
November 18, 1998.
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If EPA receives such comments, then
EPA will publish a timely withdrawal of
the final rule informing the public that
the rule will not take effect. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed rule. EPA will
not institute a second comment period
on this rule. Any parties interested in
commenting on this rule should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on December 18,
1998 and no further action will be taken
on the proposed rule.

IV. Administrative Requirements
A. Executive Order 12866 and 13045

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled “‘Regulatory Planning and
Review,” review.

The final rule is not subject to
Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks,” because it is not an
“economically significant”” action under
Executive Order 12866.

B. Executive Order 12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a state, local, or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the OMB a description of the
extent of EPA’s prior consultation with
representatives of affected state, local,
and tribal governments, the nature of
their concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of state, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create a
mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of Executive Order 12875 do
not apply to this rule.

C. Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not

required by statute, that significantly
affects or uniquely affects the
communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
OMB, in a separately identified section
of the preamble to the rule, a
description of the extent of EPA’s prior
consultation with representatives of
affected tribal governments, a summary
of the nature of their concerns, and a
statement supporting the need to issue
the regulation. In addition,
representatives of Indian tribal
governments *‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today'’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. Accordingly,
the requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not impose
any new requirements, | certify that it
does not have a significant impact on a
substantial number of small entities.
Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

E. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

F. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that, before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of Congress and
to the Comptroller General of the United
States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
section 804(2).

G. Audit Privilege and Immunity Law

Nothing in this action should be
construed as making any determination
or expressing any position regarding
South Dakota’s audit privilege and
penalty immunity law (sections 1-40—
33 through 1-40-37 of Chapter 1-40 of
the South Dakota Codified Laws,
effective July 1, 1996) or its impact upon
any approved provision in the SIP,
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including the revisions at issue here.
The action taken herein does not
express or imply any viewpoint on the
question of whether there are legal
deficiencies in this or any other Clean
Air Act program resulting from the
effect of South Dakota’s audit privilege
and immunity law. A State audit
privilege and immunity law can affect
only State enforcement and cannot have
any impact on Federal enforcement
authorities. EPA may at any time invoke
its authority under the Clean Air Act,
including, for example, sections 113,
114, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the SIP,
independently of any State enforcement
effort. In addition, citizen enforcement
under section 304 of the Clean Air Act
is likewise unaffected by a State audit
privilege or immunity law.

H. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by December 18,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: September 29, 1998.

Jack W. McGraw,
Acting Regional Administrator, Region VIII.

Part 52, Chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart QQ—South Dakota

2. Section 52.2170 is amended by
adding paragraph (c)(17) to read as
follows:

§52.2170 Identification of plan.

* * * * *

(C) * K* x

(17) On May 2, 1997, the designee of
the Governor of South Dakota submitted
revisions to the plan. The revisions
pertain to revised regulations for
definitions, minor source operating
permits, open burning, and performance
testing. The State’s SIP submittal
requested that EPA replace the previous
version of the ARSD approved into the
SIP with the following chapters of the
ARSD as in effect on December 29,
1996: 74:36:01 through 74:36:03,
74:36:04 (with the exception of section
74:36:04:03.01), 74:36:06, 74:36:07,
74:36:10-13, and 74:36:17. EPAis
replacing all of the previously approved
State regulations, except the NSPS rules
in ARSD 74:36:07, with those
regulations listed in paragraph
©)(A7)(i)(A). ARSD 74:36:07, as in effect
on January 5, 1995 and as approved by
EPA at 40 CFR 52.2170(c)(16)(i)(A), will
remain part of the SIP. [Note that EPA
is not incorporating the revised ARSD
74:36:07, new ARSD 74:36:11:04, or
new ARSD 74:36:17 in this action, as
these chapters will be acted on
separately by EPA.]

(i) Incorporation by reference.

(A) Revisions to the Administrative
Rules of South Dakota, Air Pollution
Control Program, Chapters 74:36:01-03;
74:36:04 (except section 74:36:04:03.1);
74:36:06; 74:36:10, 74:36:11 (with the
exception of ARSD 74:36:11:04),
74:36:12, and 74:36:13, effective
December 29, 1996.

[FR Doc. 98-27838 Filed 10-16-98; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 98—-49; RM-9248]
Radio Broadcasting Services; Las
Vegas, NM

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of BK Radio, allots Channels
268A and 275A to Las Vegas, NM, as the
community’s fourth and fifth local
commercial FM channels and permits
BK Radio and Meadows Media, LLC to
amend their pending applications
(BPH-960829MH and BPH-960829MG)
to specify Channels 268A and 275A
respectively, without loss of cut-off
protection. See 63 FR 19700, April 21,
1998. Channels 268A and 275A can be
allotted to Las Vegas in compliance with

the Commission’s minimum distance
separation requirements and utilized at
the transmitter site specified by both BK
Radio and Meadows Media, with a site
restriction of 3.9 kilometers (2.4 miles)
west, at coordinates 35-36—16 North
Latitude; 105-15-35 West Longitude.
With this action, this proceeding is
terminated.

DATES: Effective November 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 98-49,
adopted September 30, 1998, and
released October 9, 1998. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, NW,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334. 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by adding Channel 268A and
Channel 275A at Las Vegas.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-27942 Filed 10-16-98; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-107; RM-9288]

Radio Broadcasting Services; Gaylord,
Mi

AGENCY: Federal Communications
Commission.

ACTION: Final rule.
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SUMMARY: This document allots
substitutes Channel 268A for Channel
237A and modifies the license for
Station WMJZ at Gaylord, Michigan, to
specify operation on Channel 268A, in
response to a petition filed by Darby
Advertising, Inc. See 63 FR 38785, July
20, 1998. The coordinates for Channel
268A at Gaylord are 45-01-33 and 84—
39-40. Canadian concurrence has been
obtained for this allotment.

EFFECTIVE DATE: November 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 98-107,
adopted September 30, 1998, and
released October 9, 1998. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW, Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Services,
Inc., 1231 20th Street, NW.,
Washington, DC. 20036, (202) 857-3800,
facsimile (202) 857-3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.
§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Michigan, is amended
by removing Channel 237A and adding
Channel 268A at Gaylord.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-27941 Filed 10-16-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 97-131; RM-9078; RM—
9155]

Radio Broadcasting Services; Twin
Falls and Hailey, ID

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
269A, in lieu of previously proposed
Channel 294A, to Twin Falls, Idaho, as
that community’s fourth local FM
service, in response to a petition for rule
making filed on behalf of JTL
Communications Corporation (RM—
9078). See 62 FR 27710, May 21, 1997.
Additionally, in response to a
counterproposal filed on behalf of
Hailey Local Service Co. (RM-9155),
Channel 294C is allotted to Hailey,
Idaho, as that community’s first local
aural transmission service. Coordinates
used for Channel 269A at Twin Falls,
Idaho, are 42—-33-42 and 114-28-12.
Coordinates used for Channel 294C at
Hailey, Idaho, are 43—22-03 and 114-
12-30. With this action, the proceeding
is terminated.

DATES: Effective November 23, 1998. A
filing window for Channel 269A at
Twin Falls, Idaho, and for Channel 294C
at Hailey, Idaho, will not be opened at
this time. Instead, the issue of opening

a filing window for those channels will
be addressed by the Commission in a
subsequent Order.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180. Questions related to the
application filing process should be
addressed to the Audio Services
Division, (202) 418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-131,
adopted September 30, 1998, and
released October 9, 1998. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., 1231 20th
Street, NW., Washington, DC 20036,
(202) 857-3800.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Idaho, is amended by
adding Hailey, Channel 294C.

3. Section 73.202(b), the Table of FM
Allotments under Idaho, is amended by
adding Channel 269A at Twin Falls.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98—-27940 Filed 10-16-98; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 97-225, RM-9173, RM—
9254]

Radio Broadcasting Services; Olney,
Archer City, Denison-Sherman, and
Azle, TX, Lawton, OK

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document reallots
Channel 248C2 from Olney, Texas, to
Archer City, Texas, and modifies the
license of Station KRZB to specify
operation on Channel 248C2 at Archer
City. Also in response to the Petition for
Rule Making filed by Texas Grace
Communications, this document allots
Channel 282C2 to Olney, Texas. See 62
FR 17512, November 19, 1998. In
response to a counterproposal filed by
Hunt Broadcasting, Inc., this document
also substitutes Channel 269C for
Channel 269C1 at Denison-Sherman,
Texas, reallots Channel 269C to Azle,
Texas, and modifies the license of
Station KIKM to specify operation on
Channel 269C at Azle. In order to
accommodate this reallotment, this
document substitutes Channel 267C1 for
Channel 268C1 at Lawton, Oklahoma,
and modifies the license of Station
KLAW, Lawton, Oklahoma, to specify
operation on Channel 267C1. The
reference coordinates for Channel 248C2
at Archer City, Texas, are 33-35-36 and
98-37-31. The reference coordinates for
Channel 282C2 at Olney, Texas, are 33—
08-47 and 98-52—-00. The reference



Federal Register/Vol. 63, No. 201/Monday, October 19, 1998/Rules and Regulations

55809

coordinates for Channel 269C at Azle,
Texas, are 33—23-20 and 97-43-03. The
reference coordinates for Channel 267C1
at Lawton, Oklahoma, are 34-32-31 and
98-31-40. With this action, the
proceeding is terminated. A filing
window for Channel 282C2 at Olney,
Texas, will not be opened at this time.
Instead the issue of opening a filing
window for this channel will be
addressed by the Commission in a
subsequent order.

EFFECTIVE DATE: November 17, 1998.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau,
(202) 418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order adopted September 23, 1998,
and released October 2, 1998. The full
text of this decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW,
Washington, D.C. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857—3805, 1231 M Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
Part 73 of Title 47 of the Code of

Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by removing Channel 268C1
and adding Channel 267C1 at Lawton.

3. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 269C1 at Denison-
Sherman, and adding Azle, Channel
269C.

4. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
adding Channel 282C2 at Olney.

5. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 248C2 at Olney and
adding Archer City, Channel 248C2.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-27939 Filed 10-16-98; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 97-67, RM-8996, RM—-9079]

Radio Broadcasting Services; Freeport
and Cedarville, IL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
295A to Freeport, Illinois, and Channel
258A to Cedarville, lllinois. See 62 FR
7984, February 21, 1997; The reference
coordinates for Channel 295A at
Freeport, Illinois, are 42—19-28 and 89—
35-13. The reference coordinates for
Channel 258A at Cedarville, Illinois, are
42-21-50 and 89-40-59. With this
action, the proceeding is terminated.
EFFECTIVE DATE: November 17, 1998.
FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau,
(202) 418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order in MM Docket No. 97-67,
adopted September 23, 1998, and
released October 2, 1998. The full text
of this decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW,
Washington, D.C. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3805, 1231 M Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio Broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Illinois, is amended
by adding Channel 295A at Freeport.

3. Section 73.202(b), the Table of FM
Allotments under Illinois, is amended
by adding Cedarville, Channel 258A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-27938 Filed 10-16-98; 8:45 am]
BILLING CODE 6712-01-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 980714174-8250-02; 1.D.
061898B]

RIN 0648—-AK60

Fisheries Off West Coast States and in
the Western Pacific; Western Pacific
Precious Coral Fisheries; Amendment
3

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement Amendment 3 to the Fishery
Management Plan for the Precious Coral
Fisheries of the Western Pacific Region
(FMP). This rule establishes framework
procedures enabling management
measures to be established and/or
changed via rulemaking rather than
through FMP amendment. This action
will allow the Western Pacific Fishery
Management Council (Council) to
respond quickly to rapid changes in the
Western Pacific precious corals
fisheries.

DATES: Effective November 18, 1998.

ADDRESSES: Copies of Amendment 3
may be obtained from Kitty Simonds,
Executive Director, Western Pacific
Fishery Management Council, 1164
Bishop St., Suite 1400, Honolulu, HI
96813.

FOR FURTHER INFORMATION CONTACT:
Alvin Katekaru, Fishery Management
Specialist, Pacific Islands Area Office,
NMFS at (808) 973-2985 or Kitty
Simonds at (808) 522—-8220.
SUPPLEMENTARY INFORMATION: The FMP
was approved in 1980 and governs the
harvest of precious corals in the U.S.
exclusive economic zone of the western
Pacific region. This rule, which
implements Amendment 3, establishes
framework procedures enabling the
Council and NMFS to change elements
of the management regime governing the
Western Pacific precious coral fisheries
through rulemaking rather than by FMP
amendment. The procedures specify
how certain new management measures
may be established through rulemaking
if new information demonstrates that
there are biological, social, or economic
concerns in the precious coral permit
areas. Also, the framework includes
somewhat more streamlined procedures
allowing adjustments to established
management measures. Under the
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framework, the Southwest Regional
Administrator, NMFS, with the
concurrence of the Council, could
initiate rulemaking. Before taking an
action under the framework process, the
impacts of that action would be
analyzed. Advance public notice, public
discussion, and consideration of public
comment on each framework action are
required.

Amendment 3 describes the
framework procedure in more detail
than the regulatory text of this rule. The
history of the development of
Amendment 3 is summarized in the
preamble to the proposed rule (63 FR
39064, July 21, 1998) and is not
repeated here.

Comments

No comments were received from the
public on the proposed rule.

Changes to the Proposed Rule

NMFS simplified the last sentence in
section 660.89(d)(2) to read “If approved
by the Regional Administrator, NMFS
may implement the Council’s
recommendation by rulemaking.” In the
proposed rule the sentence ended with
 ...and final rulemaking. In some
instances, or if circumstances warrant,
by proposed and final rulemaking.” The
word “rulemaking’ alone should
indicate NMFS will adhere to the
Administrative Procedure Act, which
generally requires a Federal Register
notice giving advance notice and
soliciting public comment before an
agency issues a final rule.

Classification

The Administrator, Southwest Region,
NMFS, determined that Amendment 3
is necessary for the conservation and
management of the precious coral
fisheries and that it is consistent with
the Magnuson-Stevens Fishery
Conservation and Management Act and
other applicable laws.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration when

the rule was proposed, that it would not
have a significant economic impact on

a substantial number of small entities.
No comments were received regarding
this certification. Since the basis for this
certification has not changed, a
regulatory flexibility analysis was not
prepared.

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Dated: October 13, 1998.
Rolland A. Schmitten,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is amended
as follows:

PART 660 — FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. A new §660.89 is added to subpart
F to read as follows:

§660.89 Framework procedures.

(a) Introduction. Established
management measures may be revised
and new management measures may be
established and/or revised through
rulemaking if new information
demonstrates that there are biological,
social, or economic concerns in a
precious coral permit area. The
following framework process authorizes
the implementation of measures that
may affect the operation of the fisheries,
gear, quotas, season, or levels of catch
and/or in effort.

(b) Annual report. By June 30 of each
year, the Council-appointed Precious
Coral Team will prepare an annual
report on the fisheries in the
management area. The report will
contain, among other things,
recommendations for Council action
and an assessment of the urgency and
effects of such action(s).

(c) Procedure for established
measures. (1) Established measures are
management measures that, at some
time, have been included in regulations
implementing the FMP, and for which
the impacts have been evaluated in
Council/NMFS documents in the
context of current conditions.

(2) According to the framework
procedures of Amendment 3 to the
FMP, the Council may recommend to
the Regional Administrator that
established measures be modified,
removed, or re-instituted. Such
recommendation will include
supporting rationale and analysis and
will be made after advance public
notice, public discussion, and
consideration of public comment.
NMFS may implement the Council’s
recommendation by rulemaking if
approved by the Regional
Administrator.

(d) Procedure for new measures. (1)
New measures are management
measures that have not been included in
regulations implementing the FMP, or
for which the impacts have not been
evaluated in Council/NMFS documents
in the context of current conditions.

(2) Following the framework
procedures of Amendment 3 to the
FMP, the Council will publicize,
including by a Federal Register
document, and solicit public comment
on, any proposed new management
measure. After a Council meeting at
which the measure is discussed, the
Council will consider recommendations
and prepare a Federal Register
document summarizing the Council’s
deliberations, rationale, and analysis for
the preferred action and the time and
place for any subsequent Council
meeting(s) to consider the new measure.
At a subsequent public meeting, the
Council will consider public comments
and other information received before
making a recommendation to the
Regional Administrator about any new
measure. If approved by the Regional
Administrator, NMFS may implement
the Council’s recommendation by
rulemaking.

[FR Doc. 98-27972 Filed 10-16-98; 8:45 am]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

21 CFR part 1310
[DEA Number 137P]
RIN 1117-AA31

Exemption of Chemical Mixtures;
Correction

AGENCY: Drug Enforcement
Administration (DEA), Justice.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This document contains
corrections to the proposed rule (DEA—
137P) which was published Wednesday,
September 16, 1998, (63 FR 49506). The
proposed rule related to the
implementation of those portions of the
Domestic Chemical Diversion Control
Act of 1993 [Pub. L. 103-200] that
exempt from regulation under the
Controlled Substances Act certain
chemical mixtures that contain
regulated chemicals.

FOR FURTHER INFORMATION CONTACT:
Frank O. Sapienza, Chief, Drug and
Chemical Evaluation Section, Office of
Diversion Control, Drug Enforcement
Administration, Washington, DC 20537,
Telephone (202) 307-7183.

SUPPLEMENTARY INFORMATION:
Background

The proposed regulations that are
subject to this correction make
amendments to parts 1300 and 1310 of
Title 21 of the Code of Federal
Regulations to exempt from regulation,
under the Controlled Substances Act,
certain chemical mixtures that contain
listed chemicals.

Need for Correction

As published, the proposed rule
contains the following errors that may
cause confusion: 1) reference is made to
a nonexistent paragraph (g) in the
amendatory language of 21 CFR
1310.12; 2) the amendatory language of
21 CFR 1310.13 (i) is incomplete; and 3)

there are several typographical errors in
the “Supplementary Information”
section.

Accordingly, the publication on
September 16, 1998 of the proposed rule
(DEA-137P), which was the subject of
FR Doc. 98-24293, is corrected as
follows:

Supplementary Information—
[Correction]

1. On page 495086, in the third
column, twentieth line from the bottom
correct “‘caused” to read “‘used”.

2. On page 49508, first column,
eighteenth line, correct ““21 U.S.C.
802(39)(a)((v)” to read ““21 U.S.C.
802(39)(A)(v)”

3. On page 49508, first column, first
full paragraph, twenty third line correct
“Methamphetamine Control Act of
1966 to read ‘“Methamphetamine
Control Act of 1996".

4. On page 49508, first column, eighth
line from the bottom, correct ‘21 U.S.C.
802(39)(a)(iii)"” to read ““21 U.S.C.
802(39)(A)(iii)”.

5. On page 49508, second column,
eight line from the top, insert “‘appear”
after “‘not”.

6. On page 49508, second column,
fourth line from bottom of last full
paragraph correct *‘and” to read “or”.

7. On page 49510, third column, eight
line from the bottom, replace “‘grining”
with “grinding”.

8. On page 49512 on the first line of
the first column replace 1998 with
1988,

§1310.12 [Corrected]

1. On page 49514, in the third
column, in §1310.12 paragraph (a)
remove “(c), (d) and (g)” of the second
line and add “‘(c) and (d)” in its place.

§1310.13 [Corrected]

2. On page 49517, in the second
column, in §1310.13, paragraph (i)
remove the colon following ‘““section”
and add ““‘and are exempted by the
Administrator from application of
sections 302, 303, 310, 1007, and 1008
of the Act (21 U.S.C. 822-3, 830, and
957-8).”

Dated: October 14, 1998.

Donnie R. Marshall,

Acting Deputy Administrator, Drug
Enforcement Administration.

[FR Doc. 98-27991 Filed 10-16-98; 8:45 am]
BILLING CODE 4410-09-M

DEPARTMENT OF LABOR
Mine Safety and Health Administration

30 CFR Parts 72 and 75
RIN 1219-AA74

Diesel Particulate Matter Exposure of
Underground Coal Miners

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.

ACTION: Proposed rule; notice of
hearings; and close of record.

SUMMARY: MSHA is announcing public
hearings regarding the Agency’s
proposed rule addressing diesel
particulate matter exposure of
underground coal miners, which was
published in the Federal Register on
April 9, 1998. These hearings will be
held under section 101 of the Federal
Mine Safety and Health Act of 1977.
The rulemaking record will remain open
until February 16, 1999.

DATES: All requests to make oral
presentations for the record should be
submitted at least 5 days prior to each
hearing date. However, you do not have
to give a written request to be provided
an opportunity to speak. The public
hearings are scheduled to be held at the
following locations on the dates
indicated:

November 17, 1998—Salt Lake City,
Utah

November 19, 1998—Beaver, West
Virginia (Beckley)

December 15, 1998—Mt. Vernon,
Illinois

December 17, 1998—Birmingham,
Alabama

Each hearing will last from 9:00 a.m.
to 5:00 p.m., but will continue into the
evening if necessary.

The record will remain open until
February 16, 1999.

ADDRESSES: Send requests to make oral
presentations to: MSHA, Office of
Standards, Regulations, and Variances,
Room 631, 4015 Wilson Boulevard,
Arlington, VA 22203-1984.

The hearings will be held at the
following locations:

November 17, 1998—Salt Palace
Convention Center, 100 S. West Temple,
Salt Lake City, Utah, 84101.

November 19, 1998—National Mine
Health & Safety Academy, Auditorium,
1301 Airport Road, Beaver, West
Virginia (Beckley) 25813-9426.
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December 15, 1998—Ramada Inn, 405
S. 44th Street, Mt. Vernon, lllinois,
62864.

December 17, 1998—Radisson Hotel,
808 20th Street South, Birmingham,
Alabama 35205.

FOR FURTHER INFORMATION CONTACT:
Carol J. Jones, Acting Director; Office of
Standards, Regulations, and Variances;
MSHA; 703-235-1910.

SUPPLEMENTARY INFORMATION: On April
9, 1998, (63 FR 17492), MSHA
published a proposed rule to reduce the
risks to underground coal miners of
serious health hazards that are
associated with exposure to high
concentrations of diesel particulate
matter (dpm). DPM is a very small
particle in diesel exhaust. Underground
miners are exposed to far higher
concentrations of this fine particulate
than any other group of workers. The
best available evidence indicates that
such high exposures put these miners at
excess risk of a variety of adverse health
effects, including lung cancer.

The proposed rule for underground
coal mines would require that mine
operators install and maintain high-
efficiency filtration systems on certain
types of diesel-powered equipment.
Underground coal mine operators
would also be required to train miners
about the hazards of dpm exposure.

The comment period was scheduled
to close on August 7, 1998. However,
due to requests from the mining
community, the Agency extended the
comment period for an additional 60
days, until October 9, 1998.

MSHA will hold pubic hearings to
receive additional public comment. The
hearings will address any issues
relevant to the rulemaking.

The hearings will be conducted in an
informal manner by a panel of MSHA
officials. Although formal rules of
evidence or cross examination will not
apply, the presiding official may
exercise discretion to ensure the orderly
progress of the hearings and may
exclude irrelevant or unduly repetitious
material and questions.

Each session will begin with an
opening statement from MSHA,
followed by an opportunity for members
of the public to make oral presentations.
The hearing panel may ask questions of
speakers. At the discretion of the
presiding official, the time allocated to
speakers for their presentations may be
limited. In the interest of conducting
productive hearings, MSHA will
schedule speakers in a manner that
allows all points of view to be heard as
effectively as possible.

Verbatim transcripts of the
proceedings will be prepared and made

a part of the rulemaking record. Copies
of the hearing transcripts will be make
available for pubic review.

MSHA will accept additional written
comments and other appropriate data
for the record from any interested party,
including those not presenting oral
statements. Written comments and data
submitted to MSHA will be included in
the rulemaking record. To allow for the
submission of post-hearing comments,
the record will remain open until
February 16, 1999. This provides ten
months from publication for the public
to comment on this proposed rule.

Dated October 15, 1998.
Marvin W. Nichols, Jr.,

Deputy Assistant Secretary for Mine Safety
and Health.

[FR Doc. 98-27976 Filed 10-16-98; 8:45 am]
BILLING CODE 4510-43-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[SD-001-0002b; FRL-6175-5]

Clean Air Act Approval and
Promulgation of State Implementation

Plan for South Dakota; Revisions to
the Air Pollution Control Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
certain State implementation plan (SIP)
revisions submitted by the designee of
the Governor of South Dakota on May 2,
1997. The May 2, 1997 submittal
included revisions to the Administrative
Rules of South Dakota (ARSD)
pertaining to the State’s regulatory
definitions, minor source operating
permit regulations, open burning rules,
stack testing rules, and new source
performance standards (NSPS). This
document pertains to the entire State
SIP submittal with the exception of the
revisions to the NSPS regulations and
the new State provision regarding
pretesting of new fuels or raw materials:
EPA will act on those two regulations
separately.

In the Rules section of this Federal
Register, EPA is approving the State’s
SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
SIP revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated in

relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing on or before November 18, 1998.
ADDRESSES: Written comments may be
mailed to Richard R. Long, 8P-AR, at the
EPA Region VIII Office listed. Copies of
the documents relevant to this action
are available for public inspection
during normal business hours at the Air
and Radiation Program, Environmental
Protection Agency, Region VIII, 999
18th Street, suite 500, Denver, Colorado,
80202. Copies of the State documents
relevant to this action are available for
public inspection at the Air Quality
Program, Department of Environment
and Natural Resources, Joe Foss
Building, 523 East Capitol, Pierre, South
Dakota 57501.

FOR FURTHER INFORMATION CONTACT:
Vicki Stamper, EPA Region VII1,(303)
312-6445.

SUPPLEMENTARY INFORMATION: See the
information provided in the Direct Final
action of the same title which is located
in the Rules and Regulations section of
this Federal Register.

Authority: 42 U.S.C. 7401 et seq.

Dated: September 24, 1998.
Jack W. McGraw,
Acting Regional Administrator, Region VIII.
[FR Doc. 98-27839 Filed 10-16-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[FRL—6176-5]
National Emission Standards for

Hazardous Air Pollutants for
Manufacturing of Nutritional Yeast

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rules; notice of public
hearing.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing standards to
limit emissions from facilities that
manufacture nutritional yeast and are
major sources of hazardous air pollutant
(HAP) emissions, particularly
acetaldehyde. The proposed standards
would carry out section 112 of the Clean
Air Act, as amended November 15, 1990
(the Act), to protect the public health by
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reducing these emissions from new and
existing facilities. The Act requires
these sources to achieve an emissions
level consistent with installing and
operating maximum achievable control
technology (MACT). The proposed
standards would eliminate
approximately 43 percent of nationwide
HAP emissions from these sources.
DATES: Comments. Comments must be
received on or before December 18,
1998.

Public Hearing. Contact us by
November 2, 1998 to request to speak at
a public hearing. If we receive one or
more requests, we will hold the hearing
at 10:00 a.m. on November 16, 1998. If
you wish to speak or to ask if a hearing
will be held, contact the person named
under FOR FURTHER INFORMATION
CONTACT.

ADDRESSES: Public Hearing. If a public
hearing is requested it will be held at
our Office of Administration’s
Auditorium in Research Triangle Park,
North Carolina.

Comments. Send comments (in
duplicate if possible) to: Air and
Radiation Docket and Information
Center (6102), Attention Docket Number
A-97-13, Room M-1500, U. S.
Environmental Protection Agency, 401
M Street, S.W., Washington, DC 20460.
You may also send comments and data
by electronic mail (e-mail) to: a-and-r-
docket@epamail.epa.gov. (See
SUPPLEMENTARY INFORMATION, below, for
more on file formats and so on.) Be sure
to include the docket number, A-97-13,
on your comment.

Docket. Docket No. A—97-13 contains
information relevant to the proposed
rule. You can read and copy it between
8:00 a.m. and 5:30 p.m., Monday
through Friday (except for Federal
holidays), at our Air and Radiation
Docket and Information Center (6102),
401 M Street, S.W., Washington, DC
20460; telephone (202) 260-7548. Go to
Room M-1500, Waterside Mall (ground
floor). The docket office may charge a
reasonable fee for copying.

FOR FURTHER INFORMATION CONTACT: Ms.
Michele Aston, Policy Planning and
Standards Group, Emission Standards
Division, (MD-13), U. S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711; telephone
number (919) 541-2363; facsimile
number (919) 541-0942; electronic mail
address
“‘aston.michele@epamail.epa.gov.”
SUPPLEMENTARY INFORMATION:

Regulated Entities

If your facility manufactures
nutritional yeast, which we consider to
be varieties of Saccharomyces

cerevisiae, it may be a “‘regulated
entity.” In addition, the proposed rule
would apply to your facility only if the
yeast is made for the purpose of
becoming an ingredient in dough for
bread or any other yeast-raised baked
product, or for becoming a nutritional
food additive. Regulated categories and
entities include sources listed in the
main Standard Industrial Classification
code for them (2099, Food Preparations
Not Elsewhere Classified.)

This description is just a guide to
entities likely to be regulated by final
action on this proposal. It lists the types
of entities we think may be regulated,
but you should examine the
applicability criteria in section Il of this
preamble and in §63.2131 of the
proposed rule to determine whether
your facility is likely to be regulated by
final action on this proposal. If you have
any questions about whether your
facility may need to meet the standards,
call the person named under FOR
FURTHER INFORMATION CONTACT.

Electronic Access and Filing Addresses

You can get this notice, the proposed
regulatory texts, and other background
information in Docket No. A—97-13 by
contacting our Air and Radiation Docket
and Information Center (see ADDRESSES).
Or go to our web site at “‘http://
www.epa.gov/ttn/oarpg/ramain.html”
for electronic versions of the proposal
preamble and regulation, as well as
other information. For assistance in
downloading files, call the TTN HELP
line at (919) 541-5384.

If you send comments by electronic
mail (e-mail) to “a-and-r-
docket@epamail.epa.gov,” be sure
they’re in an ASCII file and don’t use
special characters or encryption. We
will also accept comments and data on
diskette in WordPerfect 5.1 or 6.1 or
ASCII file format. You may file
comments on the proposed rule online
at many Federal Depository Libraries.
Identify all comments and data in
electronic form by the docket number
(A-97-13). Don’t send any confidential
business information through electronic
mail.

Outline

The information presented in this
preamble is organized as follows:

I. What is the subject and purpose of this
rule?

11. Does this rule apply to me?

I11. What procedures did we follow to
develop the proposed rule?

IV. What are the proposed emission
standards?

V. How do I show initial compliance with
the standard?

V1. What monitoring must | do to show
ongoing compliance?

VII. What if | use an add-on control
technology to comply with the standard?

VIIl. What notification, recordkeeping, and
reporting requirements must | follow?

IX. What is the basis for selecting the level
of the proposed standards?

X. What is the basis for selecting the format
of the proposed standards?

X1. Why did we select the proposed
monitoring requirements?

XIl. Why did we select the proposed test
methods?

XI1Il. Why did we select the proposed
notification, reporting, and recordkeeping
requirements?

XIV. How can | comment on this proposed
rule?

XV. What are the administrative
requirements for this proposed rule?

XVI. What is the statutory authority for this
proposed rule?

I. What Is the Subject and Purpose of
This Rule?

The Act requires EPA to establish
standards to control HAP emissions
from source categories selected under
section 112(c) of the Act. An initial
source category list was published in
the Federal Register on July 16, 1992
(57 FR 31576). The “‘baker’s yeast
manufacturing” source category is
under the “Food and Agriculture”
industry group. To clarify the scope of
the rule and distinguish it from
regulation of bakeries, we changed the
name of the source category to
“manufacturing of nutritional yeast.”
Whenever we use “you’ or “your’ in
this preamble or proposed rule, we
mean the owner or operator of a facility
that manufactures nutritional yeast. We
have identified 10 existing facilities in
the source category.

The purpose of the proposed rule is
to reduce emissions of HAP from major
sources that manufacture nutritional
yeast. Under the Act, a major source is
one with the potential to emit at least
9.1 megagrams per year (Mg/yr) (10 tons
per year [tpy]) of any one HAP or 22.7
Mag/yr (25 tpy) of combined HAPs. We
estimate at least 9 of these facilities may
be major sources and that annual
baseline emissions of acetaldehyde from
this source category are 254 tpy. The
proposed rule would eliminate
approximately 43 percent of these
emissions.

The HAP emitted from the nutritional
yeast manufacturing process is
acetaldehyde. The primary acute (short-
term) effect of inhalation exposure to
acetaldehyde is irritation of the eyes,
skin, and respiratory tract and, at
extremely high concentrations,
respiratory paralysis and death. Data
from animal studies suggest that
acetaldehyde may be a potential
developmental toxin, and an increased
incidence of nasal tumors in rats and
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laryngeal tumors in hamsters has been
observed following inhalation exposure
to acetaldehyde. Human health effects
data do not currently exist, but we have
classified acetaldehyde as a probable
human carcinogen of low carcinogenic
hazard.

On September 14, 1998, EPA
published in the Federal Register a
notice of draft integrated urban air
toxics strategy to comply with section
112(k), 112(c)(3) and section 202(l) of
the Clean Air Act. In that Federal
Register document, acetaldehyde is
included among the draft list of HAP
that we believe pose the greatest threat
to public health in urban areas, and
manufacturing of nutritional yeast is
included on the draft list of source
categories for regulation under section
112(k). See 63 FR 49239, September 14,
1998.

We recognize that the degree of
adverse effects to human health from
exposure to acetaldehyde can range
from mild to severe. The extent and
degree to which the human health
effects may be experienced is dependent
upon (1) the ambient concentration
observed in the area (as influenced by
emission rates, meteorological
conditions, and terrain), (2) the
frequency of and duration of exposures,
(3) characteristics of exposed
individuals (genetics, age, pre-existing
health conditions, and lifestyle), which
vary significantly with the population,
and (4) pollutant-specific characteristics
(toxicity, half-life in the environment,
bioaccumulation, and persistence.)

Acetaldehyde comprises
approximately 18 percent of the total
volatile organic compounds (VOC)
emitted from nutritional yeast
manufacturing. We estimate the current
nationwide emissions from nutritional
yeast manufacturing facilities to be
1,400 tons per year of VOC. The
proposed emission controls for HAP
will reduce non-HAP VOC emissions as
well. The proposed rule would reduce
nationwide VOC emissions by
approximately 43 percent, to estimated
nationwide emissions of 800 tons per
year VOC. Emissions of VOC have been
associated with a variety of health and
welfare impacts.

Volatile organic compound emissions,
together with nitrogen oxides, are
precursors to the formation of
tropospheric ozone, or smog. Exposure
to ambient ozone is responsible for a
series of public health impacts, such as
alterations in lung capacity; eye, nose,
and throat irritation; nausea; and
aggravation of existing respiratory
disease. Ozone exposure can also
damage forests and crops.

We do not expect any significant
other environmental or energy impacts
resulting from the proposed rule. Actual
compliance costs will depend on each
source’s existing equipment and the
modifications they make to comply with
the standard. According to one estimate,
up to half of existing facilities may face
average capital costs of $385,000 and
annual operating costs of $74,000.
However, a source’s capital costs could
exceed $1.5 million if it has to replace
a fermentation vessel to comply with
the proposed standard. The remaining
facilities would not require significant
capital expenses, but they would face
similar annual operating costs.

11. Does This Rule Apply to Me?

The proposed rule applies to you if
you own or operate any nutritional yeast
manufacturing facility that is located at
a facility that is a major source of HAP
emissions. You would also have to
follow the proposed rule if your facility
is a non-major (area) source but later
increases its potential to emit HAP to
major source levels.

If your facility is a major source under
this regulation, each fermentation
production line dedicated to production
of Saccharomyces cerevisiae (nutritional
yeast, also known as baker’s yeast)
would be required to meet the proposed
emission limits. A “fermentation
production line”” means all fermenters
exceeding 7,000 gallons capacity and
used in sequence to produce a discrete
amount of yeast. We chose 7,000 gallons
as the defining capacity cutoff based on
industry information indicating that the
larger vessels are used exclusively for
the fermentation stages we propose to
regulate. This regulation limits the
definition of ““fermentation production
line” to the collection of fermenters
used in the last three fermentation
stages, including the final batch. Other
terms for fermentations include ‘‘stock,
first generation, and trade” and ““CB4,
CB5, and CB6.” A fermentation
production line does not include flask,
pure-culture, or yeasting-tank
fermentation. A fermentation
production line excludes all operations
after the last dewatering operation, such
as filtration.

The proposed regulation applies to
you only if the yeast produced at your
facility is made for the purpose of
becoming an ingredient in dough for
bread or any other yeast-raised baked
product, or for becoming a nutritional
food additive. The proposed rule does
not apply to the production of:

(1) Specialty yeasts, such as those for
wine, champagne, whiskey, and beer.

(2) Torula yeast (Candida utilis) using
aerobic fermentation.

Section IV.B of this preamble
discusses why we propose exempting
specialty yeasts and Torula yeast.

I11. What Procedures Did We Follow To
Develop the Proposed Rule?

A. Source of Authority for Standards
Development

Section 112(c) of the Act directs us to
develop a list of all categories of major
sources, plus appropriate area sources,
that emit one or more of the 188 HAP
listed under section 112(b). Nutritional
yeast manufacturing (formerly baker’s
yeast manufacturing) is a listed source
category because of its acetaldehyde
emissions. Section 112 further directs us
to impose technology-based standards
on sources emitting HAP and allows us
to revise these technology-based
standards later to address risk remaining
even with these emission limits.

B. Criteria for Developing Standards

We develop national emission
standards for hazardous air pollutants
(NESHAP) to control HAP emissions
from new and existing sources
according to section 112 of the Act.
Section 112(d) of the Act requires the
standards to reduce as much HAP
emissions as achievable, considering the
cost of achieving these reductions,
effects on health or environment (other
than air), and energy requirements.

A NESHAP may be based on
measures, which: (1) reduce the volume
or eliminate emissions of such
pollutants by changing processes,
substituting materials, or other
modifications, (2) enclose systems or
processes to eliminate emissions, (3)
collect, capture, or treat such pollutants
when released from a process, stack,
storage, or fugitive emissions point, (4)
are design, equipment, work practice, or
operational standards (including
requirements for training or certifying
operators) as provided in section 112(h),
or (5) combine these approaches
(section 112(d)(2) of the Act).

To develop a NESHAP, we collect
information about the industry,
including characteristics of emission
sources, control technologies, data from
HAP emissions tests at well-controlled
facilities, and emissions control costs
and effects on energy use and the
environment. Our information is
provided by the sources, their State or
local agencies, or it may be collected by
us directly. We use this information to
analyze possible regulatory approaches.

Although NESHAP typically contain
numerical limits on emissions, we may
need to use other approaches. For
example, technological and economic
limits may make measuring emissions
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from a source impossible, or at least
impracticable. Section 112(h) of the Act
authorizes the Administrator to
promulgate a design, equipment, work
practice, or operational standard—or a
combination of these—whenever we
can’t prescribe or enforce an emissions
standard.

C. Determining the MACT Floor

After we identify the specific
categories of major sources to regulate
under section 112, we must set MACT
standards for each of them. Section 112
requires us to use a minimum statutory
baseline ( ““floor”) for standards. For
new sources, the MACT standards for a
source category or subcategory must be
at least as stringent as the emission
control achieved in practice by the best
controlled similar source, as determined
by the EPA Administrator (see section
112(d)(3) of the Act). The standards for
existing sources can be less stringent
than standards for new sources. But, for
categories with fewer than 30 sources,
the MACT standards must be at least as
stringent as the average emission limit
achieved by the best performing 5
sources (section 112(d)(3) of the Act).

D. Selecting MACT

Section 112(d)(2) says we must
establish standards that require the
maximum degree of reduction in
emissions of HAP ‘““that the
Administrator, taking into consideration
the cost of achieving such emission
reduction, and any non-air quality
health and environmental impacts and
energy requirements, determines is
achievable.” These standards must be
no less stringent than the new and
existing source MACT floors. We may
distinguish among classes, types, and
sizes of sources within a category or
subcategory (section 112(d)(1)). For
example, we could establish two classes
of sources within a category or
subcategory based on size, and set a
different emissions standard for each
class, provided both standards are at
least as stringent as the MACT floor for
that class of sources.

Using the MACT floor as a starting
point, we analyze information about the
industry to develop model plant
populations and project national effects,
including HAP emissions reduction
levels and compliance costs, as well as
secondary energy effects. Then we
evaluate various alternatives to select
the most appropriate MACT level.

The selected alternative may be more
stringent than the MACT floor, but if so,
it must be technically and economically
achievable. We try to reduce emissions
as much as possible without
unreasonable economic, environmental,

or energy impacts (section 112(d)(2)).
Regulatory alternatives and decisions
may differ for new and existing sources
because of different MACT floors and
the range of beyond-the-floor control
options.

Having selected a regulatory
alternative, we translate it into a
proposed regulation, which typically
includes sections on applicability,
standards, testing, showing compliance,
monitoring, reporting, and
recordkeeping. The preamble to the
proposed regulation explains our
proposed decision. We invite the public
to comment on the proposed regulation
during the public comment period,
evaluate public comments and other
information received after proposal,
reach a final decision, and then publish
the final standard.

E. History of the NESHAP for
Nutritional Yeast Manufacturing

We developed the proposed rule in
cooperation with Wisconsin’s
Department of Natural Resources and
Maryland’s Department of Environment.
When we started gathering information,
these two States had recently developed
federally enforceable rules for
controlling VOC emissions from this
source category. The VOC rules were
based on reasonably available control
technology (RACT), and we believe they
represent the most stringent control of
VOC (and HAP) in the U.S. for this
industry.

Our working relationship, called
MACT Partnerships, involves States,
industry, and environmental
organizations and depends on the
mutual interests of all major
stakeholders in the air toxics program.
We asked for public comments on these
partnerships by notice in the Federal
Register on March 29, 1995 (60 FR
16088).

Through MACT partnerships, each
MACT standard involves two phases. In
the first phase, we develop a
“presumptive MACT,” which isn’t an
emission standard. Instead, it states
what is known about potential MACT
and provides information on how to
develop the emission standard. During
the second phase, we develop a formal
MACT standard for the source category,
propose it, and promulgate it.

To develop the “presumptive MACT,”
we first met with State and local
agencies, (the presumptive MACT
meeting), and then consulted with
industry. In the presumptive MACT
meeting, we reviewed available
information with the States to estimate
presumptive MACT. This meeting took
place on July 20, 1994 at Research
Triangle Park, NC (RTP), and we

extended it by conference call with
other affected agencies on August 23,
1994. We based the presumptive MACT
largely on three sources: (1) information
Wisconsin and Maryland State
environmental agencies collected as
they developed VOC RACT standards,
(2) our Control Technology Center’s
guidance document, ‘‘Assessment of
VOC Emissions and their Control from
Baker’s Yeast Manufacturing Facilities,”
and (3) information we collected from
State and local agencies and
manufacturers. The summary of the July
20, 1994 meeting, which is available in
the project docket, explains how we
developed the presumptive MACT.

This draft presumptive MACT and
summary were then presented at a
meeting in RTP on September 22, 1994.
The meeting’s purpose was to get
stakeholders’ comments on the selected
presumptive MACT. The summary of
the September 22, 1994 meeting, which
is available in the project docket,
outlines the reactions and concerns
stakeholders expressed at the meeting.
Our presumptive MACT partner,
Wisconsin, prepared a technical support
document (also available in the project
docket) for presumptive MACT.

The presumptive MACT presented in
1994 contained the following major
elements: (1) suggested MACT floor for
existing sources set as an acetaldehyde
emission limit of 0.7 pounds per ton of
liquid yeast produced (Ib/ton LY); (2)
suggested MACT floor for new sources
set as an acetaldehyde emission limit of
0.2 Ib/ton LY; (3) anticipated control of
area and major sources; and (4)
anticipated control of wastewater
emissions resulting from the addition of
add-on control technologies at some
sources.

Following is a summary of the major
comments made at the stakeholder
meeting: (1) Some companies wanted to
monitor their acetaldehyde emissions to
verify the assumptions about their
ability to comply with the standard and
to verify that emissions from dry yeasts
are comparable to cream yeast
emissions; (2) Stakeholders asked for
clarification that the new source
standard would apply to complete new
production lines, and that the existing
source standard would apply to new
units added to existing lines; (3)
Stakeholders wanted to be kept
informed about further development on
how MACT would apply to wastewater
emissions; (4) Stakeholders wanted
exemptions for small area sources based
on site-specific risk evaluations; (5)
Stakeholders wanted an exemption for
small quantity production of specialty
yeasts; and (6) Stakeholders wanted
flexibility in monitoring requirements
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and greater certainty over what is
required to establish site specific
operating parameters.

After we developed the presumptive
MACT, we consulted with the
stakeholders, several of whom provided
more data and analysis to help evaluate
the standard’s effects and ensure our
requirements for monitoring, reporting,
and recordkeeping are practical. We also
did tests at two facilities to validate test
methods considered for the MACT
standard and to get more emissions
data. Beginning in June of 1998, we held
additional stakeholder meetings in RTP,
NC and by teleconference, to which we
invited representatives from the
industry, States, and other stakeholders.
During these meetings, we reviewed the
findings from the presumptive MACT
process, summarized our more recent
testing results, described our intentions
for proposing the MACT standard, and
solicited input from the stakeholders.
During the course of these meetings and
teleconferences, representatives from
the States and industry were given the
opportunity to provide a great deal of
input, and to submit supporting
technical information, to assist us in the
development of this proposed
rulemaking. The rulemaking docket
includes minutes from the stakeholder
meetings and copies of written
information that was provided by the
States and industry representatives.
Based on our review of the information
used to develop the presumptive MACT
and the additional information we
collected since then, we’ve determined
the MACT floor and selected MACT as
described in this preamble. As
discussed in the following section, we
are co-proposing two MACT standards.

IV. What Are the Proposed Emission
Standards?

With this notice, we are co-proposing
two sets of emission limits and
associated requirements. One set, which
we will refer to within this preamble as
the “RACT standard,” relies on the
concentration-based model used in
Wisconsin’s and Maryland’s RACT
rules; this is designated as ‘“‘Option 1”
in the proposed regulatory text. The
second set, which we will refer to in
this preamble as the “PMACT
standard,” relies on a production-based
format, which is the same format
considered in the 1994 presumptive
MACT described in section Il1.E of this
preamble; this is designated as ““Option
2” in the proposed regulatory text. Both
of the co-proposed regulatory options
are printed as proposed standard
following this preamble, and both are
designated as subpart CCCC, §863.2130
through 63.2229. In submitting

comments, please specify whether the
comment pertains to one or both options
for the co-proposed standards. We will
further evaluate these co-proposed
standards based on our review of public
comments and other information we
may receive. The final rule will reflect
either one of the co-proposed standards,
a combination of the co-proposed
standards, or a different approach
altogether. We are accepting public
comments on the co-proposed
alternatives as well as on any other
alternatives.

In addition to the standards that are
specific to subpart CCCC, the 40 CFR
part 63 General Provisions also would
apply to you as outlined in Table 3 of
the proposed rule. The General
Provisions codify procedures and
criteria we use to implement all
NESHAP promulgated under the
amended Act. The General Provisions
contain administrative procedures,
preconstruction review procedures, and
procedures for conducting compliance-
related activities such as notifications,
recordkeeping and reporting,
performance testing, and monitoring.
The subpart CCCC proposed rule refers
to individual sections of the General
Provisions to highlight key sections that
we believe will be of particular interest
to you. However, unless specifically
overridden in Table 3 of the rule, which
establishes the applicability of the
General Provisions to the subpart, you
should assume that all of the applicable
General Provisions requirements would
apply to you.

A. What Are the Emission Limits?

RACT Standard. The proposed RACT
standard would limit the allowable VOC
concentration per fermentation stage
during a single fermentation batch from
exceeding the following levels: (1) the
last fermentation stage (trade) must have
emissions of VOC less than or equal to
150 parts per million (ppm), (2) the
second-to-last stage (first generation)
must have emissions of VOC less than
or equal to 225 ppm, and (3) the third-
to-last stage (stock) must have emissions
of VOC less than or equal to 450 ppm.
These limits would apply to new and
existing sources and are equal to the
existing RACT limits, where VOC is
expressed as ethanol. (The State-
implemented RACT standards are
expressed as propane.)

Our proposed RACT standard
includes alternate emission limits for
each fermentation stage based on an
equivalent concentration of
acetaldehyde. You can comply with
either the emission limit for VOC or the
emission limit for acetaldehyde. Prior to
your initial compliance demonstration,

you would choose one of these two
emission limit options. In your initial
compliance certification, you would
notify the Administrator of your choice,
and thereafter you would monitor and
report compliance results accordingly.
The acetaldehyde monitoring limits are
18 percent of the VOC limits. We chose
18 percent because it is the average
percentage of acetaldehyde in total VOC
emissions at existing facilities in our
MACT floor data base. For the last
fermentation stage, the maximum
allowable acetaldehyde concentration is
27 ppm. For the second-to-last
fermentation stage, the maximum
allowable acetaldehyde concentration is
41 ppm. For the third-to-last
fermentation stage, the maximum
allowable acetaldehyde concentration is
81 ppm.

The format of the State-implemented
RACT rules is that the emission limits
are never to be exceeded. Sources
subject to rules of this format must
design their control systems to achieve
the emissions standard at all times,
considering there are fluctuations in
manufacturing processes. If the system
is always in compliance, over time, the
control system results in emission
reductions greater than the standard
requires. We are taking comment on
whether the proposed emission limits
should be more stringent, so that they
more closely reflect the actual
performance of facilities complying
with State-implemented RACT
standards.

Besides establishing concentration-
based limits on emissions, the proposed
RACT standard would require you to
cap the flow rate for every fermenter
subject to the standard. This air flow
limit is based on the fermenter exhaust’s
average flow rate for the last 12 months.
For fermenters built after October 19,
1998, you must cap the flow rate at the
maximum flow rate per fermenter
volume that our written guidance
specifies. We plan to develop this
guidance before publishing the final
standard based on our survey of
fermenter-to-air flow volumes. See
section X.B for discussion on the need
for a flow rate cap.

PMACT Standard. The proposed
PMACT standard would limit VOC
emissions from each existing
fermentation production line to 9.4
Ib/ton LY each calendar month. The
proposed PMACT standard would limit
VOC emissions from each new
fermentation production line to 7.2
Ib/ton LY each calendar month. Existing
lines are those operating on the date this
preamble is published. New
fermentation production lines are those
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you begin constructing or reconstructing
after this date.

As with the RACT standard, you may
choose to monitor acetaldehyde directly
and show compliance with an
equivalent limit. The acetaldehyde
emission limits are 18 percent of the
VOC limits. For existing sources, the
equivalent acetaldehyde limit is 1.7
Ib/ton LY. For new and reconstructed
sources, the equivalent limit is 1.3
Ib/ton LY.

Use of Add-on Control Technology.
To comply with the proposed rules, you
may decide to limit VOC emissions by
using add-on control technologies such
as incineration or biofiltration. More
likely, you may decide to limit
emissions by monitoring process
conditions to reduce the formation of
VOC while producing yeast. Process-
control steps include timing when you
add raw materials and optimizing the
oxygen supply in the fermenter at
critical stages.

Interaction with Other Regulations.
Whatever the final format, you may
have to follow both the NESHAP and
other existing rules, such as RACT
limits on VOC emissions. If an existing
rule and the proposed rule don’t
conflict, you must comply with both
rules. Conflicts would be resolved
through your Title V permit, and the
most stringent requirements would
govern.

B. Does the Proposed Rule Have
Exemptions?

The proposed rule has exemptions for
specialty yeasts and Torula yeast
produced using aerobic fermentation.

Specialty yeasts. This industry mainly
produces varieties of nutritional yeast
from different strains of Saccharomyces
cerevisiae. However, this industry also
can produce types of yeast commonly
known as “‘specialty yeasts.” Specialty
yeasts include those for wine,
champagne, whiskey, and beer. Most of
these yeasts are varieties of
Saccharomyces cerevisiae, but they’re
genetically diverse, so certain strains do
certain things better than others. For
example, a whiskey strain may be able
to metabolize carbohydrates in an
ethanol-rich environment, whereas
others can’t. But, their uniqueness also
means they have narrow uses, so their
production is limited compared to that
of nutritional yeast.

Of all the specialty yeasts, wine yeast
is most plentiful, and champagne and
whiskey yeasts also make up a large part
of the total. Only small amounts of beer
yeast are produced. Overall, specialty
yeasts usually account for less than 1
percent of a facility’s total yeast
production.

We propose exempting specialty yeast
production from the RACT and PMACT
standards because it is a small fraction
of the total production. It can also be
difficult to estimate emissions from this
process. Specialty yeasts aren’t often
produced, so we have no process-
control parameters and relevant data to
correlate emissions and production.
Thus, calculating emissions would be
difficult and expensive.

Torula yeast. For the following
reasons, we’ve decided not to propose
regulating Torula yeast produced using
aerobic fermentation. Torula yeast
(Candida utilis) is a nutritional yeast,
typically produced as an additional
product at paper mills. The high sugar
concentration of the spent sulfite liquor
from the pulping process is an ideal
carbon source for Torula yeast. The only
possible source of acetaldehyde is the
fermentation tank in which the Torula
yeast grows. The rest of the processes
are either washing, drying, or yeast-
conditioning stages. Usually, the paper
mill needs only one fermentation tank
to produce Torula yeast. The tank
typically holds 80,000 gallons, and it is
aerated, well agitated, and open to the
atmosphere. Because of these well
aerated conditions, producing
acetaldehyde anaerobically is unlikely.
Also, Candida utilis can consume
acetaldehyde and ethanol. We conclude
that Torula yeast production, as
described above, should not be in the
national emission standards for
nutritional yeast manufacturers because
the anaerobic conditions for
acetaldehyde production never occur in
the fermentation tank.

There may be Torula yeast production
at nutritional yeast manufacturing
facilities. However, we don’t have
sufficient information on the potential
for emitting acetaldehyde or other HAPs
to justify exempting all production of
Torula yeast. Therefore, we intend our
exemption to apply to paper mill-type
operations, which use aerobic
fermentation. We request comment on
whether this exclusion should apply to
other sources that produce Torula yeast,
if any such operations exist.

C. What Pollutants Are Proposed To Be
Limited?

In both the RACT and the PMACT
standards, we propose to limit VOC
emissions from fermentation production
lines. As discussed in section X.C of this
preamble, we believe it is reasonable to
use VOC as a surrogate for acetaldehyde,
which is the HAP of concern in this
source category. However, since some
facilities may currently monitor
acetaldehyde emissions from their
fermenters, the proposed rules also

allow you to meet equivalent
acetaldehyde emission limits. See
sections VI and XI of this preamble for
more discussion of monitoring
requirements and issues.

V. How Do | Show Initial Compliance
With the Standard?

Under the proposed RACT and
PMACT standards, existing sources
would have to comply with the final
standards within 3 years of publication
in the Federal Register. New or
reconstructed sources would have to
comply upon startup of the affected
fermentation production line.

RACT Standard. You would show
compliance with the RACT emission
limit if the average VOC (or equivalent
acetaldehyde) concentration for the
batch is no more than the concentration
in the proposed emission limit for each
fermenter and each stage. You must
continuously monitor emissions and
demonstrate that your monitoring
system is operating properly.

You must also show that the average
flow rate from each fermenter used in a
batch is no more than the cap on flow
rate established for it. You would
monitor flow rate with a calibrated
annubar or other approved alternative to
determine the air flow in the fermenter’s
exhaust stack.

PMACT Standard. You would show
compliance with the PMACT emission
limit for each fermentation production
line if, for a given calendar month, the
average of total batch emissions per ton
of liquid yeast produced divided by the
number of batch operations is no more
than the VOC or equivalent
acetaldehyde standard. You must
continuously monitor emissions and
demonstrate that your monitoring
system is operating properly. You must
also continuously monitor the exhaust
air flow from each fermenter to be able
to calculate mass emissions. Finally,
you must record the production data
needed to determine the tons of liquid
yeast produced per batch. Production,
or batch yield, means the discrete
amount of yeast produced from the last
fermentation stage of a batch operation.
It is expressed as tons of liquid yeast,
based on 30 percent solids.

Add-on Control Technology. If you
choose to limit emissions by using an
add-on control technology, such as
incineration or biofiltration, you must
also meet the requirements described in
section VII of this preamble.

VI. What Monitoring Must | Do To
Show Ongoing Compliance?

You must meet the relevant
requirements in 40 CFR 63.8 of the
General Provisions, such as those
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governing how to do monitoring,
especially continuous emission
monitoring, and how to request
alternative monitoring methods. You
also must continuously monitor the
emissions concentration in every
affected fermenter’s exhaust stack. If
you choose to monitor VOC, you would
use Performance Specification 8 (PS 8),
in appendix A of 40 CFR part 60, to
show your system for continuous
monitoring of emissions is operating
properly. You would also use EPA
Method 25A to do the relative accuracy
test PS 8 requires. Or, if you choose to
monitor acetaldehyde, you would use
PS 9 or an approved alternative to show
your monitoring system is operating
properly. You'd record all data as 15-
minute block values.

Both proposed rule formats would
require you to continuously monitor the
rate of air flow or a parameter of the
blower that is correlated with the rate of
air flow from each fermenter’s exhaust
stack. In the case of the RACT rule, this
information itself directly measures
compliance with the standard’s required
cap on flow rate. For the PMACT rule,
you would combine data on flow rate
with concentration data to calculate
mass emissions from the stack. You
would monitor flow rate with a
calibrated annubar or other approved
alternative to determine the air flow in
the fermenter’s exhaust stack. You’d
record all data as 15-minute block
values.

If you choose to limit emissions by
using an add-on control technology,
such as incineration or biofiltration, you
must meet the added monitoring
requirements described in section VII of
this preamble.

VII. What if | Use an Add-On Control
Technology To Comply With the
Standards?

While we do not know of any
facilities that intend to use add-on
control technologies to meet the
proposed emission limits, their use is
technologically feasible. Therefore, we
are proposing requirements for any
facilities which choose this compliance
option. Sections 63.2150 through
63.2151 of the proposed rule cover your
use of incineration. Sections 63.2155
through 63.2156 of the proposed rule
cover biofiltration. In both cases, you
would have to test initial performance
and show compliance with the limits on
VOC emissions. These performance tests
would establish monitoring values for
the control device’s ongoing
performance, and you would need to
meet this performance parameter. For an
incinerator, the temperature in each
combustion chamber must stay at or

above the minimum temperature
established during the performance test,
based on 15-minute block values. For a
biofiltration system, you must keep the
pressure drop across the system within
5 percent and 1 inch of the water
column of the complying pressure drop,
or within the range of the complying
values for pressure drop established
during your initial test of performance.

VIIl. What Notification, Recordkeeping,
and Reporting Requirements Must |
Follow?

Initial Notice. If the standards apply
to you, you would need to send a notice
to the Administrator within 120 days
after the effective date of these
standards for existing sources and
within 120 days after the date of initial
startup for new and reconstructed
sources. As outlined in the General
Provisions under 40 CFR 63.9, this
report notifies the Administrator (or
delegated agency under section 112(l) of
the Act) that an existing facility must
meet the proposed standards or that
you’ve constructed a new facility. Thus
it allows you and the Administrator to
plan for compliance activities.

Notice of Performance Tests and
Periods for Evaluating Continuous
Emission Monitors. The General
Provisions, 40 CFR 63.7 and 40 CFR
63.9(g), require you to notify the
Administrator (or delegated agency
under section 112(l) of the Act) before
testing the performance of control
devices and evaluating continuous
emissions monitors.

Notice of Compliance Status. The
General Provisions, 40 CFR 63.9(h),
require you to send a notice of
compliance status within 60 days after
the final compliance date. This report
must include your compliance
certification, the results of performance
tests and monitoring, and a description
of how you’ll determine continuing
compliance as outlined under 40 CFR
63.9. Your notice must include the
range of each monitored parameter for
each affected source, information
verifying this range shows compliance
with the emission standard, and
information indicating that each source
has operated within its designated
operating parameters. To comply with
the proposed VOC or acetaldehyde
emission limits, your compliance report
must contain at least three months
worth of complying data.

Periodic Reports. The following
periodic reports are required under this
proposal. You would have to send us
reports every six months if any of the
following were true:

« Your operation doesn’t comply with
the emission limits.

* A monitored value is exceeds its
benchmark.

¢ A change occurs at your facility or
within your process that might affect its
compliance status.

« A change occurs at your facility or
within your process that you must
normally report in the initial notice.

See §63.2165 of the proposed rules
for more information.

Other Reports. The General
Provisions, particularly sections 40 CFR
63.9 and 63.10, require certain other
reports, including those you must do for
periods of startup, shutdown, and
malfunction. For example, you must
develop a startup, shutdown, and
malfunction plan. You would have to
make the plan available for inspection if
the Administrator requests to see it. It
would stay in your records for the life
of the affected source or until the source
no longer must meet the standards in
the proposed rule. If your procedures
are consistent with your plan, you must
say so in writing and deliver or
postmark your report to us by July 30
and January 30. If your procedures are
inconsistent with your plan, you must
report what you’re doing within two
working days after starting these
inconsistent actions, then send us a
letter within seven working days after
the event ends.

IX. What Is the Basis for Selecting the
Level of the Proposed Standards?

A. What Is the Affected Source?

We define an affected source as a
stationary source, group of stationary
sources, or part of a stationary source
regulated by the NESHAP. Within a
source category, we select the emission
sources (emission points or groupings of
emission points) that will make up the
affected source. To select these emission
sources, we mainly consider the
constituent HAP and quantity emitted
from individual, or groups, of emission
points.

In selecting the affected source for the
NESHAP on nutritional yeast
manufacturing, we identified the HAP-
emitting operations at existing facilities.
Manufacturers produce yeast in the
following steps.

* Grow the yeast from the pure yeast
culture in a series of fermentation
vessels. Molasses, nutrients and
vitamins are added along with oxygen to
ensure optimal feed rates and aerobic
conditions for maximizing yield of the
final product.

« Recover the yeast from the final
fermenter using centrifugal action to
concentrate the yeast solids.

« Filter the yeast solids using a filter
press or a rotary vacuum filter to
concentrate the yeast further.
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* Blend the yeast filter cake in mixers
with small amounts of water,
emulsifiers, and cutting oils.

¢ Extrude the mixed press cake and
cut it.

* Wrap the cakes for shipment or dry
them to form dry yeast.

Acetaldehyde, along with ethanol and
other non-HAP VOC, form when
conditions in the fermentation tank
become anaerobic. The rate of VOC
formation is higher in the earlier stages,
but results in far less mass than in later
stages because the earlier stages occur in
smaller fermenters and the overall
production rate is lower. One company
recently showed that more than 99
percent of emissions from nutritional
yeast manufacturing occur during the
last three fermentation stages. Therefore,
we decided to limit the NESHAP to
these last three stages.

We also considered whether to treat
the affected source as each piece of
equipment (fermenter) or as a collection
of equipment. Individual facilities differ
in the structure of their fermentation
lines. Also, even at the same facility,
production processes can vary between
products and batches. Because of the
variability in the number, type, and use
of individual fermenters, we’re
proposing to treat the affected source as
the fermentation production line. We’ve
defined the “‘fermentation production
line” as the collection of fermenters
used in the last three fermentation
stages. This collection of fermenters
would be required to meet the proposed
rules for existing and new sources (i.e.,
under the proposed RACT approach,
each of the fermenters in the last three
stages would be required to comply
with the applicable VOC/acetaldehyde
emission limit, and under the proposed
production-based approach, the total
mass of VOC/acetaldehyde emissions
from the fermenters in the last three
stages of each batch must be below the
applicable limit per ton LY produced in
the batch).

Wastewater is another potential
source of VOC/acetaldehyde emissions
in the nutritional yeast manufacturing
process. Wastewater comes from
washing and drying the final yeast
product. It may also come from using of
an add-on control technology that
reduces emissions from fermentation.
For example, one facility, which is no
longer operating, used biofiltration to
remove VOC from the stack gas. It also
installed a wet scrubber upstream of the
biofilter to remove potassium and
ammonia from the exhaust gas because
these chemicals slow the growth of
microorganisms used to remove the
VOC. Although scrubbers can remove
VOC/acetaldehyde from gas streams,

they also produce wastewater that
contains VOC and acetaldehyde. Our
PMACT partner, Wisconsin, studied the
wastewater emissions at two facilities,
and determined that acetaldehyde
concentration in wastewater was very
low (less than 10 ppm). Though the
concentration may be low, acetaldehyde
emissions from wastewater could total
more than 1 ton per year at a large
facility. Therefore, we considered
acetaldehyde emissions from
wastewater as potentially being part of
the affected source at facilities
manufacturing nutritional yeast.

In addition to the operations whose
primary purpose is the commercial
production of nutritional yeast, large
nutritional yeast facilities usually have
research and laboratory areas for
research and development. These areas
may or may not be at the production
site. They test new manufacturing
protocols or develop new and improved
yeast strains.

These areas normally have pilot plant
sized fermenters to do lab-scale
fermentations. The size of the
fermenters can be as small as 5 gallons.
Although the installations are used
regularly, each fermentation batch may
have different products and processes
because it is experimental research.
These types of facilities have no
methodical or systematic production
process, and the activity varies from day
to day.

Based on this description of research
and development facilities, we believe
they should be excluded from the
definition of the nutritional yeast
manufacturing source category. If we
later decide to regulate research and
development facilities under a
separately defined source category
under section 112(c)(7) of the Act, the
scope of these later rules might include
research and development operations at
nutritional yeast manufacturing
facilities.

B. How Was PMACT Determined?

We developed the presumptive MACT
(PMACT) for nutritional yeast
manufacturing in 1994 with input from
Federal, State, and local environmental
agencies and industry representatives.
The PMACT Technical Support
Document, published in September
1994, summarizes emission data and
analyzes the MACT floor. In 1994, our
findings suggested that PMACT was 0.7
Ib of acetaldehyde/ton LY for existing
fermentation production lines and 0.21
Ib of acetaldehyde/ton LY for new lines.

C. What Is the MACT Floor That Is the
Basis for the Proposed Standard?

After developing the PMACT, we
reviewed it, considering deficiencies
identified later in certain tests and data
analyses as well as test data gathered
since that time. As a result, we
determined that it may be appropriate to
consider the MACT floor from two
perspectives. One perspective is that
available test data represent the floor—
a refined PMACT approach. In
considering this approach to setting the
floor, we reviewed all available yeast
production and emissions data for
nutritional yeast manufacturers in the
U.S. Because this source category has
fewer than 30 sources, we tried to
identify the five best-performing sources
to establish the MACT floor. We
discarded some data because of
guestionable test methods, particularly
in applying Method TO-5. We
discarded some data because key
variables, such as the fraction of
acetaldehyde in the VOC, were not
documented. We haven’t included one
recent test yet because we disagree with
the facility on how to measure or
estimate flow rates of the emission
streams. Finally, we discarded one test
because it represented only partial
emissions from a facility equipped with
an add-on control technology, and it is
no longer operating. (See docket number
A-97-13 for more information on
emission test data and our analysis of
the MACT floor.)

After deciding which data represented
the five best-performing facilities, we
revised the draft MACT floor
determination for existing fermentation
production lines to 1.7 Ib acetaldehyde/
ton LY. The best performing source can
achieve an emissions rate of 1.3 Ib
acetaldehyde/ton LY, which represents
the MACT floor for new fermentation
production lines. This MACT floor is
the basis for the emission limits
proposed in the PMACT rule. As
discussed in section IV.A of this
preamble, we’ve proposed this level of
performance both in terms of VOC and
as an equivalent acetaldehyde limit.

We also considered basing the MACT
floor on existing emissions standards,
particularly RACT or limits derived
from RACT. Of the 10 facilities we
confirmed as operating, 5 are subject to
RACT or RACT-derived limits. This
approach has several advantages
compared to the PMACT approach, in
both the format of the final standards
and the body of data available to
support a MACT determination.
Therefore, we are proposing that the
MACT floor equals RACT.
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As described in section Il of this
preamble, we are proposing that a
“fermentation production line” means
all fermenters exceeding 7,000 gallons
capacity and used in sequence to
produce a discrete amount of yeast. We
chose the capacity cutoff of 7,000
gallons to define the fermentation
production line, based on industry
information that fermentation vessels
larger than 7,000 gallons are used
exclusively in the last three stages of
yeast manufacturing. Essentially, we are
using the capacity cutoff of 7,000
gallons to clearly define what we mean
by the last three fermentation stages of
yeast manufacturing. We are requesting
comment on whether there are
fermenters smaller than 7,000 gallons
capacity that are used in the last three
stages of yeast manufacturing. If your
comments indicate that smaller
fermentation vessels are used in the last
three stages of yeast manufacturing, we
may promulgate a capacity cutoff value
that is smaller than 7,000 so that the
capacity cutoff accurately defines the
fermentation operations we intend to
regulate under this MACT.

Wastewater at a nutritional yeast
manufacturing facility is a potential
source of VOC/HAP emissions. We tried
to develop a MACT floor for wastewater
emissions. Unconfirmed information
gathered during development of the
1994 PMACT document suggests that all
facilities send their wastewater to
publicly owned treatment works and
that there may be one facility that
pretreats its wastewater. Because of the
extremely limited nature of this
information, we haven’t been able to set
a MACT floor for wastewater at this
time. We’re requesting comments on
MACT floor for wastewater.

We will further consider setting a
MACT floor for wastewater, based on
your comments and data, and any other
information that becomes available to
us. Upon further consideration, we may
set a MACT floor for wastewater based
on pretreatment, air emission controls
on wastewater units, treatment of
wastewater off-site at a POTW, other
technologies, or some combination of
these options.

D. What Is Proposed MACT?

As described in our January 1992
document, “Assessment of VOC
Emissions and Their Control from
Baker’s Yeast Manufacturing” (EPA-
450/3-91-027), process control on the
fermentation production line should be
able to reduce 75 to 95 percent of
emissions. Vessel design may also
reduce emissions, but we can’t
determine at this point which designs
may be most effective for the entire

industry. Although using add-on control
devices theoretically could reduce
emissions 95 to 98 percent, the industry
doesn’t use them now. One facility that
formerly used add-on control
technology had enough problems to
dissuade us from requiring it, even at
new facilities, in the proposed
standards. We believe no workable
control options exist for the
fermentation production line beyond
the floor, which is represented by
process control at facilities subject to
RACT or RACT-like limits. Therefore,
we are proposing that MACT equals the
MACT floor for the fermentation
production line.

As discussed in the PMACT approach
to the MACT floor, we have identified
the top five performing sources in the
industry using available data. For this
PMACT approach, we selected the
average emissions level of these sources
as the proposed emission limit for
existing sources. We selected the
performance of the best-performing
source as the proposed emission limit
for new sources.

The RACT approach is based on at
least five existing sources already
having to meet RACT or RACT-like
limits. We believe these facilities are
producing fewer emissions than RACT
requires, based on rough analysis of
production data and information from
these facilities. Thus, although we are
proposing the RACT limits as the MACT
limits, we will consider comments and
data that support a potentially lower
MACT emission limit. This information
should also allow us to determine if
new sources can achieve an even more
stringent MACT, based on the best-
performing source.

For the same reasons we were unable
to identify a MACT floor for wastewater
emissions, we are not proposing a
MACT standard for wastewater
emissions at this time. We’re requesting
comments on regulating wastewater at
manufacturers of nutritional yeast, and
on appropriate MACT standards for
wastewater. We will further consider
setting a MACT requirements for
wastewater, based on your comments
and data, and any other information that
becomes available to us. Upon further
consideration, we may promulgate
MACT requirements for nutritional
yeast manufacturing wastewater that
include pretreatment, air emission
controls on wastewater units, treatment
of wastewater off-site at a POTW, other
technologies, or some combination of
these options.

X. What Is the Basis for Selecting the
Format of the Proposed Standards?

As discussed above, we are co-
proposing two standards with different
formats. The proposed PMACT standard
would be expressed as a limit on the
amount of VOC emitted in fermenter
offgas for a given amount of yeast
produced, in units of weight of VOC per
weight of yeast produced. (We
standardize yeast production as 30
percent solids.) The proposed RACT
standard would be based on the
concentration of VOC in fermenter
offgas coupled with a limit on air flow
from each fermenter. In this section, we
will discuss the advantages and
disadvantages of each format and
request comment on the best format for
the promulgated standards.

Section 112 of the Act requires us to
prescribe emission standards for HAP
control unless, in the Administrator’s
judgment, it is not feasible to prescribe
or enforce them according to section
112(h) of the Act: (1) if the HAP can’t
be emitted through a conveyance
designed and built to emit or capture
the HAP, or (2) if measurement
methodology isn’t practicable because of
technological or economic limitations. If
we can’t prescribe or enforce emission
standards, we may establish an
equipment, work practice, design, or
operational standard, or a combination
of these approaches.

In this case, we know an emission
standard is workable for the
fermentation production line because
several of you are already complying
with emission standards on the line,
and test methods and monitoring
methods are available to measure
emissions. We then considered whether
the limit should be based on production
or on outlet concentration. Both formats
have advantages and disadvantages,
which we have summarized below.

A. Advantages and Disadvantages of a
Production-Based Format

A production-based format, such as
the proposed PMACT regulation,
ensures that all regulated sources, even
those with variable processes, must
meet uniform standards. We do not
know of any way that a source could
meet a production-based standard by
diluting emission streams with
increased air flow; however, such
dilution is a potential problem under a
concentration-based format, such as the
proposed RACT-like regulation.

A potential problem for the
production-based format is that
measuring production out of the
fermenter is difficult and inexact.
Several days’ or even weeks’ worth of
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data may be needed to measure
production accurately. Also, yields vary
significantly, which would make it
difficult to correlate the fermenter’s
yield with the final product delivered.
Measuring inputs, such as the amount of
sweetener added, is even more complex.

A significant concern commenters
raised in stakeholder meetings was that
a production-based format would
require you to submit production
information to show compliance, which
could damage your competitiveness if
the information became available to the
public. A related concern is that you
would be unable to review the data we
used to develop the standard because it
must remain confidential. Also, you
have raised concerns about the cost and
burden of monitoring and
recordkeeping, which depend on the
sum of emissions from each batch based
on the ratio of fermentation stages, plus
determining the yield from each batch
of trade yeast. One company estimated
initial investments of $500,000 to
$1,000,000 per facility, and annual
expenses of $50,000 to $100,000 per
facility.

B. Advantages and Disadvantages of a
Concentration-Based Format

A concentration-based limit, similar
to the existing RACT format for VOC,
avoids several problems of a
production-based limit, such as the
need for you to openly report
production. This format could allow
you and others to more thoroughly
review data we use to set the MACT
floor. Testing and monitoring costs are
likely to be lower, especially if the
standard allows you to comply with a
VOC standard. Finally, this format
allows a shorter averaging time, such as
a batch cycle, to measure emissions.

One potential disadvantage of a
concentration-based format is that
sources could meet the standard by
increasing air flow, and thus diluting
the emission stream, rather than
reducing acetaldehyde emissions. Some
of you have suggested that this
disadvantage should not be a regulatory
concern, because the relative expense of
air flow handling systems precludes you
from installing systems that have excess
air flow capacity. Essentially, you have
indicated that most fermenter blowers
are already operating at their full
capacity, and this is not a practical
concern for existing sources. However,
we continue to consider the potential
for dilution of emission streams to be a
regulatory concern, particularly for new
and modified sources, and are
proposing to include a cap on air flow
rate.

Depending on how we cap the flow
rate, some of you expressed concern that
you would lose the flexibility to vary
the overall balance of flow rate and
concentration. Setting a cap also could
be difficult given that air flow varies by
fermentation stage, product, and other
variables. You would also need to show
that the cap itself doesn’t allow
excessive air flow. Some of you also
were concerned that reporting flow-rate
data would harm confidentiality and
competitiveness.

C. Why Does the Standard Allow Using
VOC as a Surrogate for Acetaldehyde?

We propose to regulate VOC
emissions as a surrogate for
acetaldehyde. Acetaldehyde and ethanol
are both undesirable by-products from
the fermentation process, and
controlling one controls the other. Using
a VOC standard will reduce compliance
costs, because monitoring VOC is less
complex and expensive than monitoring
acetaldehyde. We haven’t received any
evidence that sources can selectively
control VOC at the expense of increased
acetaldehyde, nor do we know of any
incentive for sources to do so.

Therefore, we’re asking for comment on
whether we should promulgate a final
standard that allows the use of VOC as
a surrogate for acetaldehyde.

XI. Why Did We Select the Proposed
Monitoring Requirements?

The proposed monitoring
requirements are consistent with our
policy of developing them “‘top-down,”
with the most stringent tier representing
continuous monitoring that directly
measures compliance with the emission
limits. We have published appropriate
EPA monitoring methods, and several
sources already do similar monitoring to
show compliance with permit
requirements.

XI1. Why Did We Select the Proposed
Test Methods?

The proposed rules would require
emissions tests for cases in which a
source decides to meet the emission
limit by using an add-on control device.
The test methods we propose to require
are existing EPA methods that are
familiar to the industry and readily
available. Late in proposal development
we identified two test methods
developed by a voluntary consensus
body that may be alternatives for EPA
Method 2 and EPA Method 18. The first,
ASTM D 3464-96, Standard Test
Method for Average Velocity in a Duct
Using a Thermal Anemometer, may be
an equivalent alternative to EPA Method
2. The second, ASTM D 6060-96,
Standard Practice for Sampling of

Process Vents with a Portable Gas
Chromatograph, is a possible alternative
to EPA Method 18, but may lack
sufficient quality assurance procedures
to fully substitute for Method 18 in this
rulemaking. We will further compare
these two ASTM methods to EPA
Methods 2 and 18, and evaluate the
appropriateness of their use for the final
subpart CCCC rule. We also request
comments on the feasibility of using
these or other methods to perform the
necessary testing procedures to show
compliance with the proposed
standards. Because of the long history
behind use of the EPA methods, we
would need compelling evidence to
convince us that other methods are
better alternatives.

We have identified some concerns
related to the use of EPA Method 2 for
measuring volumetric flow rate due to
unpredictably fluctuating pressures in
the exhaust stacks of the fermenters.
Under these conditions, it may not be
possible to obtain reliable air flow data
by using a pitot tube and manometer.
We are considering whether we need to
modify Method 2 or replace it with
another method when we promulgate
the final rules. We ask the public to
comment and provide relevant
information on this issue.

XI11. Why Did We Select the Proposed
Notification, Reporting, and
Recordkeeping Requirements?

The proposed rules require you to
comply with the notification,
recordkeeping, and reporting
requirements in the General Provisions.
They also establish reporting and
recordkeeping requirements we must
have to ensure you comply with
requirements in subpart CCCC.

XIV. How Can | Comment on This
Proposed Rule?

A. Written Comments

We want your participation before
arriving at our final decisions and
strongly encourage all comments,
including complete supporting data and
detailed analyses if possible so we can
best use these comments. Send all
comments to the Air and Radiation
Docket and Information Center, Docket
No. A-97-13 (see ADDRESSES) by
December 18, 1998.

If you want to send proprietary
information for consideration, clearly
distinguish it from other comments and
label it “Confidential Business
Information.” Send submissions
containing such proprietary information
directly to the following address to
make sure the proprietary material
doesn’t go into the docket: Attention:
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Michele Aston, c/o Ms. Melva Toomer,
U.S. EPA Confidential Business
Information Manager, OAQPS (MD-13);
Research Triangle Park, North Carolina,
27711. Don’t send it to the public docket
or through electronic mail. We will
disclose information you claim to be
confidential only as allowed by 40 CFR
part 2. If you don’t claim
confidentiality, we may make your
information available to the public
without further notice to you .

B. Public Hearing

If you want to provide verbal
comments about the proposed
standards, contact us (see ADDRESSES),
and we will hold a public hearing.
Anyone may file a written statement by
December 18, 1998. Send written
statements to the Air and Radiation
Docket and Information Center (see
ADDRESSES), and refer to Docket No. A—
97-13. If a public hearing is held, we
will place a verbatim transcript of the
hearing and written statements in the
docket, which you can read and copy at
the Air and Radiation Docket and
Information Center (see ADDRESSES).

XV. What Are the Administrative
Requirements for This Proposed Rule?

A. Docket

The docket for this regulatory action
is A-97-13. The docket is an organized
and complete file of all the information
we considered in developing this
proposed rule. It's a dynamic file
because we keep adding material
throughout the rule’s development. The
docketing system allows you to readily
identify and locate documents so you
can participate in rulemaking. Along
with the proposed and promulgated
standards and their preambles, contents
of the docket will serve as the record in
case of judicial review (see section
307(d)(7)(A) of the Act).

B. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), we must
determine whether the regulatory action
is “‘significant” and therefore subject to
review by the Office of Management and
Budget (OMB). The Executive Order
defines “‘significant regulatory action”
as one that is likely to result in a rule
that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities.

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency.

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof.

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Because the proposed rules will affect
only 10 existing facilities, and because
we expect no new facilities, we project
the economic effects to be far less than
$100 million nationwide. Nor do we
anticipate any significant adverse effects
to the facilities. Under Executive Order
12866, this action is not a significant
regulatory action and is therefore not
subject to OMB review.

C. Enhancing the Intergovernmental
Partnership Under Executive Order
12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
the Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create a
mandate on State, local or tribal
governments. The rule does not impose
any enforceable duties on State, local or
tribal governments, because they do not
own or operate any sources subject to
this rule and therefore are not required
to purchase control systems to meet the
requirements of this rule. Accordingly,
the requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule. Nevertheless, in developing
this rule, EPA consulted with States, as
described in section Il1.E of this
preamble, to enable them to provide

meaningful and timely input in the
development of this rule.

D. Consultation and Coordination With
Indian Tribal Governments Under
Executive Order 13084

Under Executive Order 13084, we
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, we must provide OMB, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires us to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments because no
known nutritional yeast manufacturing
facilities are located within these
governments’ jurisdiction. Accordingly,
the requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

E. Paperwork Reduction Act

We’ve submitted to OMB
requirements for collecting information
associated with the proposed standards
(those included in 40 CFR part 63,
subpart A and subpart CCCC) for
approval under the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501
et seq. We have prepared an Information
Collection Request (ICR) document (ICR
No. 1886-01), and you may get a copy
from Sandy Farmer, OP, Regulatory
Information Division, U. S.
Environmental Protection Agency
(2137), 401 M Street, S.W., Washington,
DC 20460, or by calling (202) 260-2740.
A copy may also be downloaded off the
interent at http://www.epa.gov/icr.

The total 3-year burden of monitoring,
recordkeeping, and reporting for this
collection is estimated at 19,135 labor
hours, and the annual average burden is
6,379 labor hours for the affected
facilities. Annual capital costs for VOC
monitoring systems is estimated to be
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$622,300 ($373,400 per facility for five
facilities and annualized over three
years). This estimate includes annual
performance tests for some sources;
ongoing monitoring for all sources;
semiannual reports when someone
doesn’t follow a plan for startups,
shutdowns, and malfunctions; quarterly
and semiannual reports on excess
emissions; maintenance inspections;
notices; and recordkeeping.

Burden means the total time, effort, or
financial resources people spend to
generate, maintain, keep, or disclose to
or for a Federal Agency. This includes
the time needed to review instructions;
develop, acquire, install, and use
technology and systems to collect,
validate, and verify information;
process, maintain, disclose, and provide
information; adjust ways to comply with
any previously applicable instructions
and requirements; train people to
respond to a collection of information;
search data sources; collect and review
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person need not respond
to, a collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are in 40 CFR part 9
and 48 CFR Chapter 15.

Send comments on the Agency’s need
for this information, the accuracy of our
burden estimates, and any suggested
methods for lessening a respondent’s
burden (including automation) to the
Director, OP Regulatory Information
Division, U. S. Environmental
Protection Agency (2137), 401 M Street
SW, Washington, DC 20460, and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, 725 17th Street NW,
Washington, DC 20503. Mark your
comments ““Attention: Desk Office for
EPA.” Include EPA’s ICR number in any
correspondence. The final rule will
respond to all comments from OMB or
the public on this proposal’s
information-collection requirements.

F. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
proposed rule would not have a
significant impact on a substantial
number of small entities because few or

none of the 10 facilities expected to be
subject to the proposed rule are small
entities, and because the regulatory
impacts are anticipated to be
insignificant. Therefore, | certify that
this proposed action will not have a
significant economic impact on a
substantial number of small entities.

G. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
we generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local and
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows us to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why the alternative
was not adopted. Before we establish
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, we must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements.

We have determined that this
proposed rule does not contain a
Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in the aggregate, or the private sector in
any one year. The proposed rule does
not impose any enforceable duties on
State, local, or tribal governments, i.e.,
they own or operate no sources subject
to this proposed rule and therefore are
not required to purchase control
systems to meet the requirements of this

proposed rule. Regarding the private
sector, the proposed rule will affect only
10 existing facilities nationwide. We
project that annual economic effects
will be far less than $100 million. Thus,
today’s proposed rule is not subject to
the requirements of sections 202 and
205 of the UMRA. Nevertheless, in
developing this proposed rule, EPA
consulted with States, as described in
section I11.E of this preamble, to enable
them to provide meaningful and timely
input in the development of this
proposed rule.

We also have determined that this
proposed rule contains no regulatory
requirements that might significantly or
uniquely affect small governments. The
proposed rule does not impose any
enforceable duties on small
governments, i.e., they own or operate
no sources subject to this rule and
therefore are not required to purchase
control systems to meet the
requirements of this proposed rule.

H. Protection of Children From
Environmental Health Risks and Safety
Risks Under Executive Order 13045

Executive Order 13045 applies to any
rule that EPA determines: (1)
“economically significant” as defined
under Executive Order 12866, and (2)
the environmental health or safety risk
addressed by the rule has a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonable alternatives considered
by the Agency.

The proposed rule is not subject to
Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
because it is not an economically
significant regulatory action as defined
by Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Pub. L. No.
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
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standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This proposed rulemaking involves
technical standards. We propose to use
longstanding EPA Reference test
methods and procedures that show
compliance with emission standards.
Specifically, we require EPA test
methods 1 through 4 and 25A, and
Performance Specifications 8 and 9, as
codified at 40 CFR part 60, appendix A.
We identified two candidate voluntary
consensus standards as being
potentially applicable, and we are
soliciting comment on them in this
proposed rulemaking. These methods
are discussed in more detail in section
XII of this preamble.

XVI1. What is the Statutory Authority
for This Proposed Rule?

The statutory authority for this
proposal is provided in sections 101,
112, 114, 116, and 301 of the Clean Air
Act as amended (42 U.S.C. 7401, 7412,
7414, 7416, and 7601). This rulemaking
is also subject to section 307(d) of the
Act (42 U.S.C. 7407(d)).

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Nutritional yeast
manufacturing, Reporting and
recordkeeping requirements.

Dated: October 7, 1998.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, the U.S. Environmental
Protection Agency proposes to amend
40 CFR part 63 as follows:

PART 63—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Part 63 is amended by adding
subpart CCCC (Option 1 and Option 2)
to read as follows:

[Option 1 for Subpart CCCC]

Subpart CCCC—National Emission
Standards for Hazardous Air Pollutants for
Manufacturing of Nutritional Yeast

What This Regulation Covers

Sec.
63.2130 What is in this regulation?
63.2131 Does this regulation apply to me?

Emission Standards and Compliance Dates
63.2135 What emission standards must |

meet?
63.2136 When must | comply?

General Requirements for Compliance With

the Emission Standards and for Monitoring

and Performance Tests

63.2140 What general requirements must |
meet to comply with the standard?

63.2141 What monitoring must | do?

63.2142 What performance tests must |
complete?

Requirements for Showing Compliance
Using Process Control

63.2145 If | use process control, how do |
comply with the standard?

Requirements for Incinerators

63.2150 If I use an incinerator, what
monitoring must | do?

63.2151 If | use an incinerator, how do |
comply with the standard?

Requirements for Biofiltration

63.2155 If | use biofiltration, what
monitoring must | do?

63.2156 If | use biofiltration, how do |
comply with the standard?

Requirements for Other Means of Monitoring

63.2160 How can | get approval for, and
use, other means of monitoring?

Reporting and Recordkeeping Requirements
63.2165 What reports must | prepare?
63.2166 What records must | maintain?

63.2167 How long do | have to maintain
records?

Delegation of Authorities

63.2170 What authorities may be delegated
to the States?

8§§63.2171-63.2229 [Reserved]

Subpart CCCC—National Emission
Standards for Hazardous Air Pollutants
for Manufacturing of Nutritional Yeast

What This Regulation Covers
§63.2130 What is in this regulation?

This regulation describes the actions
you must take to reduce emissions if
you own or operate a facility that
manufactures nutritional yeast, also
known as baker’s yeast or
Saccharomyces cerevisiae. The
regulation establishes emission
standards and states what you must do
to comply. Certain requirements apply
to all who must follow the regulation;
others depend on the means you use to
comply with an emission standard.

§63.2131 Does this regulation apply to
me?

(a) This regulation applies to you if
you own, operate, or build a facility that
manufactures nutritional yeast and it
falls under either of the following
categories:

(1) It is located at a new or existing
major source of hazardous air pollutant
(HAP) emissions, meaning: ‘“‘any
stationary source or group of stationary
sources located within a contiguous area
and under common control that emits or
has the potential to emit considering
controls, in the aggregate, 10 tons per
year or more of any hazardous air
pollutant or 25 tons per year or more of
any combination of hazardous air
pollutants.”

(2) It is located at a new or existing
area source that increases its actual or
potential HAP emissions enough to
become a major source.

(b) Each individual fermentation
production line is an affected source if
it supports the industrial production of
Saccharomyces cerevisiae and it fits the
following descriptions.

(1) Fermentation production line. A
“fermentation production line” means
all fermenters that can hold more than
7,000 gallons and are used in sequence
to produce yeast. This regulation limits
the line to the last three fermentation
stages, which may be referred to as
*‘stock, first generation, and trade” and
“CB4, CB5, and CB6.”” A batch combines
these three fermentation stages to
produce a single product. A
fermentation production line excludes
flask, pure-culture, or yeasting-tank
fermentation, as well as all operations
after the last dewatering operation, such
as filtration.

(2) Purposes of yeast production. This
regulation applies to your facility only
if the yeast is made for the purpose of
becoming an ingredient in dough for
bread or any other yeast-raised baked
product, or for becoming a nutritional
food additive.

(c) This regulation also doesn’t apply
when you perform any of the following
operations at your facility:

(1) Produce specialty yeasts, such as
those for wine, champagne, whiskey,
and beer.

(2) Produce torula yeast (Candida
utilis) using aerobic fermentation.

Emission Standards and Compliance
Dates

§63.2135 What emission standards must |
meet?

(a) Unless you comply with the
standard using equipment specified in
paragraphs (c) or (d) of this section, you
must meet the emission limits for
volatile organic compounds (VOC) or
acetaldehyde in the exhaust-gas stream
from a fermenter during a fermentation
batch.

(1) Prior to submitting your
compliance certification under § 63.9(h)
(initial compliance), you must select
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whether you will monitor VOC or
acetaldehyde. This selection will
determine the applicable standards for
your facility. Section 63.2165 contains
additional information on the
notification procedures you must follow
in making your selection.

(2) If you monitor VOC, comply with
the concentration limits of Table 1 of
this section:

TABLE 1.—LIMITS ON VOC

CONCENTRATIONS
Maximum
allowable
con-
centration
Fermentation stage of VOC,
measured
as etha-
nol
(ppm)
Last stage (Trade) ......cccccoceevinneenne 150
Second-to-last stage (First gen-
eration) ......cccccveieiie e, 225
Third-to-last stage (Stock) ............ 450

(3) If you monitor acetaldehyde,
comply with the concentration limits of
Table 2 of this section:

TABLE 2.—LIMITS ON ACETALDEHYDE

CONCENTRATIONS
Maximum
allowable
con-
Fermentation stage centration
of acetal-
dehyde
(ppm)
Last stage (Trade) ......cccccoceeviuneenne 27
Second-to-last stage (First gen-
eration) ........cccceeinie e 41
Third-to-last stage (Stock) 81

(b) If you follow the procedures in
paragraph (a) of this section, you must

maintain the exhaust flow rate over a
batch for every fermenter below the
maximum flow rate set according to the
following procedures.

(1) For an existing fermenter, set the
flow rate cap based on the average
exhaust flow rate for that fermenter over
the last 12 months.

(2) For a fermenter constructed or
reconstructed after October 19, 1998,
you must cap the flow rate at the
maximum flow rate per fermenter
volume specified in our written
guidance.

(c) If you use an incinerator to comply
with the standard, you must maintain
the minimum operating temperature
established in §63.2142(a).

(d) If you use a biofilter to comply
with the standard, you must maintain
the pressure drop within the complying
pressure drop range established in
§63.2142(a).

§63.2136 When must | comply?

(a) If construction of your
fermentation production line
commenced on or before October 19,
1998, you must comply on and after
[Insert date 3 years from publication of
final rule in Federal Register.]

(b) If construction or reconstruction of
your fermentation production line
commenced after October 19, 1998, you
must comply on and after [Insert date of
publication of final rule in Federal
Register] or on and after the date when
you start operations, whichever is later.

(c) If your fermentation production
line becomes an affected source after
October 19, 1998, you must comply on
and after the date 3 years following the
day it became an affected source, as
defined by §63.2131.

(d) If you can’t meet a deadline, you
may ask to extend the compliance date

by following the criteria and procedures
in §63.6(i).

(e) You must comply with the
provisions in this subpart at all times
except during periods of start-up,
shutdown, and malfunction (as defined
in §63.2.)

General Requirements for Compliance
With the Emission Standards and for
Monitoring and Performance Tests

§63.2140 What general requirements must
I meet to comply with the standard?

(a) Process control. You may use
process control to reduce VOC and
acetaldehyde emissions and comply
with the emission standard. ‘““Process
control”” means reducing emissions of
VOC and acetaldehyde by manipulating
the flow of raw material, supply of
oxygen, or some other input, thereby
controlling fermentation.

(b) Add-on control technology. As an
alternative to process control, you may
use an add-on control technology, such
as incineration or biofiltration, to reduce
VOC and acetaldehyde emissions and
comply with the emission standard.

(c) Showing compliance. Whether you
use process or add-on controls, you
must show initial and ongoing
compliance with the emission standards
in §63.2135. See the rest of this subpart
for procedures you must follow.

(d) Operation and maintenance. You
must comply with the operation and
maintenance requirements in § 63.6(e).

(e) General Provisions. The General
Provisions (40 CFR part 63, subpart A)
apply to owners and operators of major
sources of HAP emissions in all source
categories, including nutritional yeast
manufacturing. Table 1 of this section
lists the General Provisions that apply to
nutritional yeast manufacturing
facilities:

TABLE 1 OF 8§63.2140—GENERAL PROVISIONS THAT APPLY TO SUBPART CCCC

Reference, subpart A general provisions

Applies to
subpart
CCCC,

§§63.2130-
63.2229

Comment

63.1-63.5 ..o

63.6(a)—(9), ()-()

63.6(h)(1)—(h)(6), (h)(8)—(h)(9)
63.7(h)(7)

......................... No

Yes.
Yes.
Yes.
§63.6(h)(7),
apply.

Yes.
Yes.
Yes.
Yes.
NO e
Yes.

using continuous opacity monitoring,

doesn’t

Don't use flares to comply with the emission limits.
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§63.2141 What monitoring must | do?

(a) You must meet the requirements of
§63.8.

(b) You must install, calibrate,
operate, and maintain all monitoring
equipment according to manufacturer’s
specifications and the plan for startup,
shutdown, and malfunctions that you
must develop and use according to
§63.6(e).

(c) If you choose to continuously
monitor VOC emissions, you must use
Performance Specification 8 (PS 8), in
appendix A of 40 CFR part 60, to show
that your continuous emission
monitoring system (CEMS) is operating
properly.

(1) Use EPA Method 25A, in appendix
A of 40 CFR part 60, to do the relative-
accuracy test PS 8 requires.

(2) Calibrate the reference method and
the CEMS with ethanol.

(3) Collect a 1-hour sample for each
reference-method test.

(4) Set the CEMS span at 1.5t0 2.5
times the relevant emission limit.

(d) If you choose to continuously
monitor acetaldehyde emissions, you
must use PS 9 or an approved
alternative to show that your CEMS is
operating properly.

(e) If you are subject to §63.2135(b),
you must continuously monitor either
the air-flow rate or a parameter of the
blower system correlated with the air-
flow rate exiting each fermenter’s
exhaust stack. Use a calibrated annubar
or other approved alternative to
determine the air flow in the fermenter’s
exhaust stack. A “fermenter’s exhaust
stack” means the vent or ductwork that
provides an outlet for gas from a
fermenter.

§63.2142 What performance tests must |
complete?

(a) Testing frequency. If you choose to
comply with the standard using an add-
on control technology, you must test its
initial performance to show compliance
with the emission limits in
§63.2135(a)(2) or (a)(3) and to establish
baseline monitoring parameters that
satisfy §863.2150 and 63.2155, as
applicable. You must test the control
device’s performance while
manufacturing the product that
comprises the largest percentage of
average annual production. Test the
device’s performance within 180 days
from the compliance date that applies to
you and test it again at least every 3
years or when process conditions
change that would require a new
correlation.

(b) Approved test methods. You must
follow the procedures in 8§ 63.7 and
63.8 and use one of the following test
methods. Unless changed in this

subpart, all EPA methods are in
appendix A of part 60 of this chapter.

(1) Use Method 1 to select the
sampling port’s location and the number
of traverse points.

(2) Use Method 2 to measure
volumetric flow rate.

(3) Use Method 3 for gas analysis to
determine the dry molecular weight of
the stack gas.

(4) Use Method 4 to determine
moisture content of the stack gas. 40
CFR part 60.

(5) Use EPA Method 25A, or any
alternative validated by EPA Method
301, to measure VOC as ethanol.

(c) Additional requirements for
performance tests. Make sure you:

(1) Design the test to sample a
complete batch. You must do three
sampling runs for each of the three
fermentation stages in a batch, as
defined in this rule.

(2) Do the test at a point in the
exhaust-gas stream before you inject any
dilution air, meaning any air not needed
to control fermentation.

(3) Record the results of each run of
the performance test.

Requirements for Showing Compliance
Using Process Control

§63.2145 If I use process control, how do
| comply with the standard?

(a) If you monitor VOC using data
obtained under §63.2141(c), you must
calculate the VOC concentration
(measured as ethanol) from each
fermentation stage of the batch. Record
data as 15-minute block values. To be
valid, your monitoring must meet the
following requirements:

(1) Two 15-minute block values per
hour.

(2) Eighteen or more hours per day.

(3) Eighteen or more days for each 30-
day period.

(b) The VOC concentration of a stage
is the average of all 15-minute block
values recorded during that stage. You
meet the emission standard in
§63.2135(a) if the VOC concentration is
no more than the values in Table 1 for
each fermenter.

(c) If you monitor acetaldehyde using
data obtained under § 63.2141(d), you
must calculate the acetaldehyde
concentration from each fermentation
stage of the batch. Record data as 15-
minute block values. To be valid, your
monitoring must meet the following
requirements:

(1) Two 15-minute block values per
hour.

(2) Eighteen or more hours per day.

(3) Eighteen or more days for each 30-
day period.

(d) The acetaldehyde concentration of
a stage is the average of all 15-minute

block values recorded during that stage.
You meet the emission standard in
8§63.2135(a) if the acetaldehyde
concentration is no more than the
values in Table 2 for each fermenter.

(e) Using the data obtained under
§63.2141(e), you must calculate the
flow rate from each fermenter for each
batch. Record data as 15-minute block
values. To be valid, your monitoring
must meet the following requirements:

(1) Two 15-minute block values per
hour.

(2) Eighteen or more hours per day.

(3) Eighteen or more days for each 30-
day period.

(f) The flow rate of a stage is the
average of all 15-minute block values
recorded during that stage. You meet
§63.2135(b) if the flow rate recorded for
each fermenter is no more than the
maximum flow rate cap established
under 863.2135(b).

Requirements for Incinerators

§63.2150 If I use an incinerator, what
monitoring must | do?

(a) You must monitor and record the
temperature in the main chamber and
afterburner at least once every 15
minutes.

(b) Make sure the monitoring
equipment is installed and operating,
and verify the data, before or during the
performance test. To verify that your
equipment is operating, you must meet
at least one of the following standards:

(1) The manufacturer’s written
specifications or recommendations for
installing, operating, and calibrating the
system.

(2) Other written procedures that
ensure reasonably accurate monitoring.

(c) Install, operate, and maintain the
monitoring equipment so it gives you
representative measurements of
parameters from the regulated sources.

§63.2151 If I use an incinerator, how do |
comply with the standard?

(a) First, you must establish the
minimum operating temperature for
each combustion chamber and
afterburner with a performance test
under procedures in §63.2142. The
minimum operating temperature is the
average of the three test run values
recorded under §63.2142(c).

(b) Second, you must ensure that the
temperature in each combustion
chamber stays at or above the minimum
operating temperature, based on 15-
minute block values taken according to
§63.2150.
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Requirements for Biofiltration

§63.2155 If I use biofiltration, what
monitoring must |1 do?

(a) You must monitor and record the
pressure drop across the biofiltration
system at least once every 8 hours.

(b) You must maintain the pressure
drop across the biofiltration system
within 5 percent and 1 inch of the water
column of the complying pressure drop,
or within the range of the complying
values for pressure drop established
during your initial performance test.
“Complying pressure drop’ means the
pressure drop at which your system
meets an emission standard.

§63.2156 If | use biofiltration, how do |
comply with the standard?

(a) You must establish the complying
pressure drop across the system during
a performance test, following
procedures in §63.2142.

(b) For each biofiltration system, you
may establish either of the following:

(1) A range of complying pressure
drops by conducting multiple
compliance performance tests.

(2) One complying pressure drop as
the average pressure drop measured
over three test runs of a single
performance test.

(c) The pressure drop across your
system must stay within 5 percent and
1 inch of the water column of the
complying pressure drop, or range
established in your performance test.

Requirements for Other Means of
Monitoring

§63.2160 How can | get approval for, and
use, other means of monitoring?

(a) Monitoring and recordkeeping. (1)
Request and receive approval from the
Administrator to use other monitoring
methods, following § 63.8(f).

(2) Use the approved alternate
monitoring procedure so you
continuously meet the emission
standard that applies to you.

(3) Comply with monitoring and
recordkeeping requirements the
Administrator specifies.

(b) Compliance demonstrations. (1)
Do an initial performance test to show
you meet the emission standard.

(2) During any performance test, you
must show that your monitoring method
can determine whether your process
controls or add-on controls meet the
emission standard that applies to you.

(3) Unless the Administrator specifies
another schedule, test performance once
per year.

Reporting and Recordkeeping
Requirements

§63.2165 Which reports must | prepare?

(a) You must follow the notification
procedures in §63.9 and the reporting
requirements in §63.10. If the
Administrator hasn’t delegated
authority under subpart E of this part to
your State, you must notify the EPA’s
appropriate regional office. If your State
has delegated authority, notify your
State and send copy of each notice to
the appropriate EPA regional office. The
regional office may waive this
requirement.

(b) Following the procedures in
§63.9(h), within 60 days after
completing the relevant compliance
demonstration activity specified in
8§ 63.2145, 63.2151, or 63.2156, notify
the Administrator of your initial
compliance status. In the case of
§63.2145, process control, you must
report at least three months worth of
complying data.

(c) Annually, certify your compliance
by reporting the following information:

(1) How you determined compliance,
including specific information about the
parameters you monitored and the
methods you used to monitor them.

(2) The results of your monitoring
procedures or methods.

(3) How you will continue to comply
including a description of monitoring
and reporting requirements and test
methods.

(4) A statement attesting to whether
your facility has complied with this
regulation, signed by a responsible
official who shall certify its accuracy.

§63.2166 What records must | maintain?

(a) In addition to meeting the
recordkeeping requirements under
§63.10, you must record the following
information in a daily log:

(1) Operation time for all control
devices and monitoring equipment.

(2) Details of all routine and other
maintenance on all control devices and
monitoring equipment, including dates
and duration of any outages.

(3) The fermentation stage for which
you’re using each fermenter.

(b) You must also record the
information required to support your
compliance demonstrations under
§863.2145, 63.2151, and 63.2156.

§63.2167 How long do | have to maintain
records?

You must keep all records available
for inspection for at least 5 years—

onsite for the most recent 2 years of
operation. You may keep records for the
previous 3 years off site.

Delegation of Authorities

§63.2170 What authorities may be
delegated to the States?

(a) In delegating implementation and
enforcement authority to a State under
subpart E of this part, the Administrator
will retain the authorities contained in
paragraph (b) of this section.

(b) [Reserved]

§63.2171—63.2229
[Option 2 for Subpart CCCC]

Subpart CCCC—National Emission
Standard for Hazardous Air Pollutants for
Manufacturing of Nutritional Yeast

[Reserved]

What This Regulation Covers

Sec.
63.2130 What is in this regulation?
63.2131 Does this regulation apply to me?

Emission Standards and Compliance Dates

63.2135 What emission standards must |
meet?
63.2136 When must | comply?

General Requirements for Compliance With
the Emission standards and for Monitoring
and Performance Tests

63.2140 What general requirements must |
meet to comply with the standard?

63.2141 What monitoring must | do?

63.2142 What performance tests must |
complete?

Requirements for Showing Compliance
Using Process Control

63.2145 If | use process control, how do |
comply with the standard?

Requirements for Incinerators

63.2150 If | use an incinerator, what
monitoring must | do?

63.2151 If | use an incinerator, how do |
comply with the standard?

Requirements for Biofiltration

63.2155 If | use biofiltration, what
monitoring must | do?

63.2156 If | use biofiltration, how do |
comply with the standard?

Requirements for Other Means of Monitoring

63.2160 How can | get approval for, and
use, other means of monitoring?

Reporting and Recordkeeping Requirements

63.2165 What reports must | prepare?

63.2166 What records must | maintain?

63.2167 How long do | have to maintain
records?

Delegation of Authorities

63.2170 What authorities may be delegated
to the States?
63.2171-63.2229 [Reserved]
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Subpart CCCC—National Emission
Standards for Hazardous Air Pollutants
for Manufacturing of Nutritional Yeast

What This Regulation Covers

§63.2130 What is in this regulation?

This regulation describes the actions
you must take to reduce emissions if
you own or operate a facility that
manufactures nutritional yeast, also
known as baker’s yeast or
Saccharomyces cerevisiae. The
regulation establishes emission
standards and states what you must do
to comply. Certain requirements apply
to all who must follow the regulation;
others depend on the means you use to
comply with an emission standard.

§63.2131 Does this regulation apply to
me?

(a) This regulation applies to you if
you own, operate, or build a facility that
manufactures nutritional yeast and it
falls under either of the following
categories:

(1) It is located at a new or existing
major source of hazardous air pollutant
(HAP) emissions, meaning: ‘“‘any
stationary source or group of stationary
sources located within a contiguous area
and under common control that emits or
has the potential to emit considering
controls, in the aggregate, 10 tons per
year or more of any hazardous air
pollutant or 25 tons per year or more of
any combination of hazardous air
pollutants.”

(2) It is located at a new or existing
area source that increases its actual or
potential HAP emissions enough to
become a major source.

(b) Each individual fermentation
production line is an affected source if
it supports the industrial production of
Saccharomyces cerevisiae and it fits the
following descriptions.

(1) Fermentation production line. A
“fermentation production line” means
all fermenters that can hold more than
7,000 gallons and are used in sequence
to produce yeast. This regulation limits
the line to the last three fermentation
stages, which may be referred to as
‘‘stock, first generation, and trade” and
“CB4, CB5, and CB6.” A batch combines
these three fermentation stages to
produce a single product. A
fermentation production line excludes
flask, pure-culture, or yeasting-tank
fermentation, as well as all operations
after the last dewatering operation, such
as filtration.

(2) Purposes of yeast production. This
regulation applies to your facility only
if the yeast is made for the purpose of
becoming an ingredient in dough for
bread or any other yeast-raised baked

product, or for becoming a nutritional
food additive.

(c) This regulation also doesn’t apply
when you perform any of the following
operations at your facility:

(1) Produce specialty yeasts, such as
those for wine, champagne, whiskey,
and beer.

(2) Produce torula yeast (Candida
utilis) using aerobic fermentation.

Emission Standards and Compliance
Dates

§63.2135 What emission standards must |
meet?

(a) Unless you comply with the
standard using equipment specified in
paragraphs (b) or (c) of this section, you
must meet the applicable emission
limits in paragraphs (a)(2) through (a)(3)
of this section for volatile organic
compounds (VOC) or (a)(4) through
(a)(5) of this section for acetaldehyde
emitted from the fermentation
production line.

(1) Prior to submitting your
compliance certification under §63.9(h)
(initial compliance), you must select
whether you will monitor VOC or
acetaldehyde. This selection will
determine the applicable standards for
your facility. Section 63.2165 contains
additional information on the
notification procedures you must follow
in making your selection.

(2) If you monitor VOC and
construction of your fermentation
production line commenced on or
before October 19, 1998, you must limit
VOC emissions from each line to 9.4
pounds per ton of liquid yeast produced
(9.4 Ib/ton LY) for each calendar month.

(3) If you monitor VOC and
construction or reconstruction of your
fermentation production line
commenced after October 19, 1998, you
must limit VOC emissions from each
line to 7.2 Ib/ton LY for each calendar
month.

(4) If you monitor acetaldehyde and
construction of your fermentation
production line commenced on or
before October 19, 1998, you must limit
acetaldehyde emissions from each line
to 1.7 Ib/ton LY for each calendar
month.

(5) If you monitor acetaldehyde and
construction or reconstruction of your
fermentation production line
commenced after October 19, 1998, you
must limit acetaldehyde emissions from
each line to 1.3 Ib/ton LY for each
calendar month.

(b) If you use an incinerator to comply
with the standard, you must maintain
the minimum operating temperature
established in §63.2142(a).

(c) If you use a biofilter to comply
with the standard, you must maintain

the pressure drop within the complying
pressure drop range established in
§63.2142(a).

§63.2136 When must | comply?

(a) If construction of your
fermentation production line
commenced on or before October 19,
1998, you must comply on and after
[Insert date 3 years from publication of
final rule in Federal Register.]

(b) If construction or reconstruction of
your fermentation production line
commenced after October 19, 1998, you
must comply on and after [Insert date of
publication of final rule in Federal
Register] or on and after the date when
you start operations, whichever is later.

(c) If your fermentation production
line becomes an affected source after
October 19, 1998, you must comply on
and after the date 3 years following the
day it became an affected source, as
defined by §63.2131.

(d) If you can’t meet a deadline, you
may ask to extend the compliance date
by following the criteria and procedures
in §63.6(i).

(e) You must comply with the
provisions in this subpart at all times
except during periods of start-up,
shutdown, and malfunction (as defined
in §63.2.)

General Requirements for Compliance
With the Emission Standards and for
Monitoring and Performance Tests

§63.2140 What general requirements must
I meet to comply with the standard?

(a) Process control. You may use
process control to reduce VOC and
acetaldehyde emissions and comply
with the emission standard. *‘Process
control’” means reducing emissions of
VOC and acetaldehyde by manipulating
the flow of raw material, supply of
oxygen, or some other input, thereby
controlling fermentation.

(b) Add-on control technology. As an
alternative to process control, you may
use an add-on control technology, such
as incineration or biofiltration, to reduce
VOC and acetaldehyde emissions and
comply with the emission standard.

(c) Showing compliance. Whether you
use process or add-on controls, you
must show initial and ongoing
compliance with the emission standards
in §63.2135. See the rest of this rule for
procedures you must follow.

(d) Operation and maintenance. You
must comply with the operation and
maintenance requirements in § 63.6(e).

(e) General Provisions. The General
Provisions (40 CFR part 63, subpart A)
apply to owners and operators of major
sources of HAP emissions in all source
categories, including nutritional yeast
manufacturing. Table 1 of this section
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lists the General Provisions that apply to

nutritional yeast manufacturing
facilities:

TABLE 1 OF §63.2140.—GENERAL PROVISIONS THAT APPLY TO SUBPART CCCC

Reference, subpart A general provisions

Applies to
subpart
CCCC,

§§63.2130-
63.2229

Comment

63.1-63.5
63.6(a)—(9), ()-()
63.6(h)(1)—(h)(6), (h)(8)—(h)(9)
63.7(h)(7)

Yes.
Yes.
Yes.
No 8§63.6(h)(7),
apply.

Yes.
Yes.
Yes.
Yes.

Yes.

using continuous opacity monitoring,

doesn’t

No Don't use flares to comply with the emission limits.

§63.2141 What monitoring must | do?

(a) You must meet the requirements of
§63.8.

(b) You must install, calibrate,
operate, and maintain all monitoring
equipment according to manufacturer’s
specifications and the plan for startup,
shutdown, and malfunctions that you
must develop and use according to
§63.6(e).

(c) If you choose to continuously
monitor VOC emissions, you must use
Performance Specification 8 (PS 8), in
appendix A of 40 CFR part 60, to show
that your continuous emission
monitoring system (CEMS) is operating
properly.

(1) Use EPA Method 25A, in appendix
A of 40 CFR part 60, to do the relative-
accuracy test PS 8 requires.

(2) Calibrate the reference method and
the CEMS with ethanol.

(3) Collect a 1-hour sample for each
reference-method test.

(4) Set the CEMS span at 1.5t0 2.5
times the relevant emission limit.

(d) If you choose to continuously
monitor acetaldehyde emissions, you
must use PS 9 or an approved
alternative to show that your CEMS is
operating properly.

(e) If you are subject to § 63.2135(a),
you must continuously monitor either
the air-flow rate or a parameter of the
blower system correlated with the air-
flow rate exiting each fermenter’s
exhaust stack. Use a calibrated annubar
or other approved alternative to
determine the air flow in the fermenter’s
exhaust stack. A “fermenter’s exhaust
stack’ means the vent or ductwork that
provides an outlet for gas from a
fermenter.

863.2142 What performance tests must |
complete?

(a) Testing frequency. If you choose to
comply with the standard using an add-
on control technology, you must test its
initial performance to show compliance
with the emission limits in
§63.2135(a)(2) and (a)(3), as applicable,
and to establish baseline monitoring
parameters that satisfy §863.2150 and
63.2155, as applicable. You must test
the control device’s performance while
manufacturing the product that
comprises the largest percentage of
average annual production. Test the
device’s performance within 180 days
from the compliance date that applies to
you and test it again at least every 3
years or when process conditions
change that would require a new
correlation.

(b) Approved test methods. You must
follow the procedures in §863.7 and
63.8 and use one of the following test
methods. Unless changed in this
subpart, all EPA methods are in
appendix A of part 60 of this chapter.

(1) Use Method 1 to select the
sampling port’s location and the number
of traverse points.

(2) Use Method 2 to measure
volumetric flow rate.

(3) Use Method 3 for gas analysis to
determine the dry molecular weight of
the stack gas.

(4) Use Method 4 to determine
moisture content of the stack gas. 40
CFR part 60.

(5) Use EPA Method 25A, or any
alternative validated by EPA Method
301, to measure VOC as ethanol.

(c) Additional requirements for
performance tests. Make sure you:

(1) Design the test to sample a
complete batch. You must do three
sampling runs for each of the three

fermentation stages in a batch, as
defined in this rule.

(2) Do the test at a point in the
exhaust-gas stream before you inject any
dilution air, meaning any air not needed
to control fermentation.

(3) Record the results of each run of
the performance test.

Requirements for Showing Compliance
Using Process Control

§63.2145 |If | use process control, how do
| comply with the standard?

(a) If you monitor VOC using
procedures under §63.2141(c) and air
flow using procedures under
§63.2141(e), you must record the VOC
concentration and air-flow rate in every
fermenter’s exhaust stack (or a
correlated parameter.) Record data as
15-minute block averages values. To be
valid, your monitoring must meet the
following requirements:

(1) Two 15-minute block values per
hour.

(2) Eighteen or more hours per day.

(3) Eighteen or more days for each 30-
day period.

(b) You meet the applicable emission
standards in § 63.2135(a) if the calendar
month average VOC emissions per ton
of liquid yeast produced is no more than
the limits in §63.2135(a)(2) and (a)(3)
for each batch. You must calculate
emissions using the following
procedures:

(1) Calculate emissions from each
affected fermentation stage (E) using the
following formula:

ty

E = [a(t)c(t)dt
I

where:

a(t)=air flow in the fermenter’s exhaust
stack at a particular time;
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to and ti;=the beginning and end,
respectively, of the time period for
the production of a batch; and
c(t)=the concentration of VOC in the
fermenter’s exhaust stack at a
particular time.
(2) Calculate emissions from each
batch (B) using the following formula:
n
E
B= —_S
where:
n=the number of fermentation stages;
Es=emissions (measured in pounds)
from stage s; and
Y=batch yield. “‘Batch yield”” means a
discrete quantity of yeast produced
from the last fermentation stage of
a batch operation and is expressed
as tons of liquid yeast based on 30
percent solids.
(3) Calculate the calendar month
average using the following formula:

Ormonth B
A= n

n=1 Omonth
where:

Omonth=the number of batch operations
in a calendar month; and
Br=emissions from batch n.

(c) If you monitor acetaldehyde using
procedures under §63.2141(d) and air
flow using procedures under
§63.2141(e), you must record the
acetaldehyde concentration and air-flow
rate in every fermenter’s exhaust stack
(or a correlated parameter.) Record data
as 15-minute block values. To be valid,
your monitoring must meet the
following requirements:

(1) Two 15-minute block values per
hour.

(2) Eighteen or more hours per day.

(3) Eighteen or more days for each 30-
day period.

(d) You meet the applicable emission
standards in § 63.2135(a) if the calendar
month average VOC emissions per ton
of liquid yeast produced is no more than
the limits in §63.2135(a)(4) and (a)(5)
for each batch. You must calculate
emissions using the equations in
paragraph (b) of this section,
substituting acetaldehyde data for VOC
data, where appropriate.

Requirements for Incinerators

§63.2150 If I use an incinerator, what
monitoring must |1 do?

(a) You must monitor and record the
temperature in the main chamber and
afterburner at least once every 15
minutes.

(b) Make sure the monitoring
equipment is installed and operating,

and verify the data, before or during the
performance test. To verify that your
equipment is operating, you must meet
at least one of the following standards:

(1) The manufacturer’s written
specifications or recommendations for
installing, operating, and calibrating the
system.

(2) Other written procedures that
ensure reasonably accurate monitoring.

(c) Install, operate, and maintain the
monitoring equipment so it gives you
representative measurements of
parameters from the regulated sources.

§63.2151 If | use an incinerator, how do |
comply with the standard?

(a) First, you must establish the
minimum operating temperature for
each combustion chamber and
afterburner with a performance test
under procedures in §63.2142. The
minimum operating temperature is the
average of the three test run values
recorded under § 63.2142(c).

(b) Second, you must ensure that the
temperature in each combustion
chamber stays at or above the minimum
operating temperature, based on 15-
minute block values taken according to
§63.2150.

Requirements for Biofiltration

§63.2155 If | use biofiltration, what
monitoring must | do?

(a) You must monitor and record the
pressure drop across the biofiltration
system at least once every 8 hours.

(b) You must maintain the pressure
drop across the biofiltration system
within 5 percent and 1 inch of the water
column of the complying pressure drop,
or within the range of the complying
values for pressure drop established
during your initial performance test.
“Complying pressure drop’” means the
pressure drop at which your system
meets an emission standard.

§63.2156 If | use biofiltration, how do |
comply with the standard?

(a) You must establish the complying
pressure drop across the system during
a performance test, following
procedures in §63.2142.

(b) For each biofiltration system, you
may establish either of the following:

(1) A range of complying pressure
drops by conducting multiple
compliance performance tests.

(2) One complying pressure drop as
the average pressure drop measured
over three test runs of a single
performance test.

(c) The pressure drop across your
system must stay within 5 percent and
1 inch of the water column of the
complying pressure drop, or range
established in your performance test.

Requirements for Other Means of
Monitoring

§63.2160 How can | get approval for, and
use, other means of monitoring?

(a) Monitoring and recordkeeping. (1)
Request and receive approval from the
Administrator to use other monitoring
methods, following § 63.8(f).

(2) Use the approved alternate
monitoring procedure so you
continuously meet the emission
standard that applies to you.

(3) Comply with monitoring and
recordkeeping requirements the
Administrator specifies.

(b) Compliance demonstrations. (1)
Do an initial performance test to show
you meet the emission standard.

(2) During any performance test, you
must show that your monitoring method
can determine whether your process
controls or add-on controls meet the
emission standard that applies to you.

(3) Unless the Administrator specifies
another schedule, test performance once
per year.

Reporting and Recordkeeping
Requirements

§63.2165 Which reports must | prepare?

(a) You must follow the notification
procedures in §63.9 and the reporting
requirements in § 63.10. If the
Administrator hasn’t delegated
authority under subpart E of this part to
your State, you must notify the EPA’s
appropriate regional office. If your State
has delegated authority, notify your
State and send copy of each notice to
the appropriate EPA regional office. The
regional office may waive this
requirement.

(b) Following the procedures in
§63.9(h), within 60 days after
completing the relevant compliance
demonstration activity specified in
§863.2145, 63.2151, or 63.2156, notify
the Administrator of your initial
compliance status. In the case of
§63.2145, process control, you must
report at least three months worth of
complying data.

(c) Annually, certify your compliance
by reporting the following information:

(1) How you determined compliance,
including specific information about the
parameters you monitored and the
methods you used to monitor them.

(2) The results of your monitoring
procedures or methods.

(3) How you will continue to comply
including a description of monitoring
and reporting requirements and test
methods.

(4) A statement attesting to whether
your facility has complied with this
regulation, signed by a responsible
official who shall certify its accuracy.
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§63.2166 What records must | maintain?

(a) In addition to meeting the
recordkeeping requirements under
§63.10, you must record the following
information in a daily log:

(1) Operation time for all control
devices and monitoring equipment.

(2) Details of all routine and other
maintenance on all control devices and
monitoring equipment, including dates
and duration of any outages.

(3) The fermentation stage for which
you’re using each fermenter.

(b) You must also record the
information required to support your
compliance demonstrations under
§§63.2145, 63.2151, and 63.2156.

§63.2167 How long do | have to maintain
records?

You must keep all records available
for inspection for at least 5 years—
onsite for the most recent 2 years of
operation. You may keep records for the
previous 3 years off site.

Delegation of Authorities

§63.2170 What authorities may be
delegated to the States?

(a) In delegating implementation and
enforcement authority to a State under
subpart E of this part, the Administrator
will retain the authorities contained in
paragraph (b) of this section.

(b) [Reserved].

§63.2171-63.2229

[FR Doc. 98-27700 Filed 10-16-98; 8:45 am]
BILLING CODE 6560-50-P

[Reserved]

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-186, RM-9318]

Radio Broadcasting Services; Rio
Grande City, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by Arturo
Lopez and Eleazar Trevino, proposing
the allotment of Channel 236A to Rio
Grande City, Texas. The channel can be
allotted to Rio Grande City with a site
restriction 5.79 kilometers (3.6 miles)
north of the community. The
coordinates for Channel 236A are 26—
25-47 and 98-49-25. Concurrence of
the Mexican government will be
requested for this allotment.

DATES: Comments must be filed on or
before November 30, 1998, and reply

comments on or before December 15,
1998.

ADDRESSES: Federal Communications
Commission, Washington, DC. 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner’s counsel, as follows: Lyndon
H. Willoughby, Willoughby & Voss, P.
O. box 701190, San Antonio, Texas
78270-1190.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
98-186, adopted September 30, 1998,
and released October 9, 1998. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Services,
Inc., 1231 20th Street, NW.,
Washington, DC. 20036, (202) 857-3800,
facsimile (202) 857-3805.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-27944 Filed 10-16-98; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-185, RM—9355]

Radio Broadcasting Services; Carlin
and Ely, NV

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by L.
Topaz Enterprises, Inc., permittee of
Station KHIX, Channel 244C1, Ely, NV,
seeking the substitution of Chanel 244C
for Channel 244C1, the reallotment of
Channel 244C to Carlin, NV, as the
community’s first local aural service,
and the modification of Station KHIX’s
construction permit to specify Carlin as
its community of license. Channel 244C
can be allotted to Carlin in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 1 kilometer (0.6 mile)
west, at coordinates 40—42—-47 North
Latitude and 116-07-18 West
Longitude, to accommodate petitioner’s
desired transmitter site.

DATES: Comments must be filed on or
before November 30, 1998, and reply
comments on or before December 15,
1998.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Dale A. Ganske, President, L.
Topaz Enterprises, Inc., 5546—3 Century
Avenue, Middleton, W1 53562
(Petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
98-185, adopted September 30, 1998,
and released October 9, 1998. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, NW,
Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.
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For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-27943 Filed 10-16-98; 8:45 am]
BILLING CODE 6712-01-U

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 574

[Docket No. NHTSA—-98-4550]

RIN 2127-AH10

Tire Identification and Recordkeeping

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Notice of proposed rulemaking.

SUMMARY: The tire identification and
recordkeeping regulation requires new
tire manufacturers and tire retreaders to
label on one sidewall of each tire they
produce a tire identification number
that includes their manufacturer’s or
retreader’s identification mark, a tire
size symbol, an optional descriptive
code, and the date of manufacture. The
date of manufacture is expressed in the
last 3 digits of the tire identification
number.

In response to petitions for
rulemaking submitted by the Rubber
Manufacturers Association and the
European Tyre and Rim Technical
Organisation, the agency proposes to
amend the regulation to require the date
of manufacture to be shown in four
digits instead of the currently-required
three, and to reduce the minimum size
of the digits from the current 6
millimeters (mm) (¥4 inch) to 4 mm (%32
inch). The agency believes that the four-
symbol date code would, if adopted,
permit better traceability of tires during
recalls and would allow easier
identification of older tires. NHTSA also
believes that reducing the size of the
date code from 6 mm to 4 mm would
not affect the readability of the date
code digits. In addition, adoption of
these proposals would enhance
international harmonization by bringing
the U.S. tire date code requirements into
harmony with the new United Nations’
Economic Commission for Europe (ECE)
regulation and the International

Organization for Standardization (ISO)
recommended practice.

DATES: Comment closing date:
Comments on this notice must be
received by NHTSA not later than
December 18, 1998.

Proposed effective date: If adopted,
the amendments proposed in this notice
would become effective on or about
January 1, 2000. Optional early
compliance would be permitted on and
after the date of publication of the final
rule in the Federal Register.

ADDRESSES: Comments should refer to
the docket number for this rule noted
above and be submitted to: Docket
Management Room, PL-401, 400
Seventh Street, SW, Washington, DC
20590. Docket room hours are from 10
a.m. to 5 p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT: For
technical issues: Mr. Joseph Scott,
Safety Standards Engineer, Office of
Crash Avoidance Standards, Vehicle
Dynamics Division, National Highway
Traffic Safety Administration, 400
Seventh Street, SW, Washington, DC
20590; telephone (202) 366—8525, fax
(202) 493-2739. For legal issues: Mr.
Walter Myers, Attorney-Advisor, Office
of the Chief Counsel, National Highway
Traffic Safety Administration, 400
Seventh Street, SW, Washington, DC
20590; telephone (202) 366—2992, fax
(202) 366-3820.

SUPPLEMENTARY INFORMATION:
A. Background

Section 574.5 of Title 49, Code of
Federal Regulations, Tire Identification
Requirements, sets forth the methods by
which new tire manufacturers and new
tire brand name owners identify tires for
use on motor vehicles. The section also
sets forth the methods by which tire
retreaders and retreaded tire brand
name owners identify tires for use on
motor vehicles. The purpose of these
requirements is to facilitate notification
to purchasers of defective or
nonconforming tires so that purchasers
can take appropriate action in the
interest of motor vehicle safety.

Specifically, §574.5 requires each
new tire manufacturer and each tire
retreader to mold a tire identification
number (TIN) into or onto the sidewall
of each tire produced, in the manner
and location specified in the section and
as depicted in Figures 1 and 2. The TIN
is composed of four groups:

a. The first group of two or three
symbols, depending on whether the tire
is new or retreaded, represents the
manufacturer’s identification mark
assigned to such manufacturer by this
agency in accordance with §574.6;

b. The second group of no more than
two symbols represents the tire size for
new tires; for retreaded tires, the second
group represents the retread matrix in
which the tire was processed or if no
matrix was used, a tire size code;

c. The third group, consisting of no
more than four symbols, may, at the
option of the manufacturer, be used as
a descriptive code for identifying
significant characteristics of the tire. If
the tire is produced for a brand name
owner, the third grouping must identify
such brand name owner; and

d. The fourth group, composed of
three symbols, identifies the week and
year of manufacture. The first two
symbols identify the week of the year,
starting with ““01” to represent the first
full week of the calendar year; the third
symbol represents the year. For
example, 218" represents the 21st
week of 1998.

NHTSA originally proposed these
requirements in response to the May 22,
1970 amendments to the National
Traffic and Motor Vehicle Safety Act of
1966. 1 Those amendments, among other
things, required manufacturers and
brand name owners of new and
retreaded motor vehicle tires to
maintain records of the names and
addresses of the first purchasers of tires
(other than dealers or distributors) in
order to facilitate notification to such
purchasers in the event tires were found
to be defective or not to comply with
applicable Federal motor vehicle safety
standards.

The agency believed that an essential
element of an effective defect or
noncompliance notification system to
vehicle or tire purchasers was an
effective method of tire identification.
Accordingly, on July 23, 1970, NHTSA
published a Notice of Proposed
Rulemaking (NPRM) (35 FR 11800)
proposing to establish a tire
identification system to provide a means
to identify the manufacturer of the tire,
the date of manufacture, the tire size,
and at the option of the manufacturer,
additional information to further
describe the type or other significant
characteristics of the tire. The agency
proposed a TIN composed of four
groups of symbols: the first group would
contain the manufacturer’s
identification mark which would be
assigned by NHTSA; the second group
would identify the tire size by a two
symbol code; the third group of four
symbols would identify the date of
manufacture of the tire, the first two

1The National Traffic and Motor Vehicle Safety
Act of 1966, Pub. L. 89-563, was originally codified
at 15 U.S.C. 1581, et seq. However, it was recodified
in 1995 and is now found at 49 U.S.C. 30101, et
seq.
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symbols of which would indicate the
week, and the last two the year; and the
fourth group would be the
manufacturer’s optional description of
the tire. The symbols would be a
minimum of 1/4 inch high and would
appear on both sidewalls of the tire.

In a final rule published on November
10, 1970 (35 FR 17257), the agency
revised the requirements proposed in
the NPRM in response to the
suggestions of various commenters.
Specifically, NHTSA reversed the order
of the manufacturer’s optional
information and the date of
manufacture, so that the latter would
appear in the fourth grouping and the
manufacturer’s optional information
would appear in the third grouping.
NHTSA also stated that the tire
identification number need only appear
on one sidewall, and that the symbols
need only be %32 inch high on tires with
a bead diameter of less than 13 inches.
Many commenters requested that the
date code be expressed in alpha-
numeric form in order to reduce the
date symbol to two digits. NHTSA
declined to adopt the alpha-numeric
system because it could be confusing to
the public and because retreaders may
not be able to easily determine the age
of the casing to be retreaded. In order to
shorten the stencil plate, however,
NHTSA dropped one of the two digits
representing the decade of manufacture,
thereby reducing the date of
manufacture group from four digits to
three.

B. The Petitions

(1) Rubber Manufacturers
Association. The Rubber Manufacturers
Association (RMA) is the primary
national trade association for the
finished rubber products industry in the
U.S. RMA petitioned the agency to
amend 49 CFR 574.5 to permit a 4-digit
date code and to reduce the size of the
lettering from ¥4 inch to %2 inch.

RMA explained that at a recent
meeting, the ISO Technical Committee
31 on tires recommended approval of a
4-digit date of manufacture code
beginning in January 2000. RMA stated
that ECE has also authorized the use of
a 4-digit date code commencing in
January 2000. RMA suggested that with
a 4-digit date code, the first two would
represent the week and the last two the
year. For example, 0100 would mean
the first week of January of the year
2000. RMA suggested that an
appropriate phase-in period be allowed
during which use of either the 3 or 4
digit code would be permitted. In order
to avoid having to modify existing
molds, RMA suggested that the addition
of the fourth digit be offset by allowing

the minimum size of the digits in the
date code to be reduced to 4 millimeters
(mm) (%32 inch), regardless of tire size.
Finally, RMA stated that such
modification would bring these U.S.
requirements into harmony with the
ECE regulation and the ISO
recommendation, and would allow
better traceability and identification of
older tires.

(2) European Tyre and Rim Technical
Organisation (ETRTO). Based in
Brussels, Belgium, the ETRTO is the
European standardization authority for
the establishment and promulgation of
interchangeability standards for
pneumatic tires, rims, and valves.
ETRTO submitted a petition for
rulemaking which cited the ECE
regulations and the ISO agreements and
suggested amending § 574.5 to permit a
4-digit date code effective in January
2000. The first two digits would
represent the week and the latter two
would represent the year of
manufacture. Again, in order to avoid
modification of existing tire molds,
ETRTO requested reduction of the
height of the digits from 6 mm (¥4 inch)
to 4 mm (%32 inch), regardless of tire
size. ETRTO also sought to justify the
requested amendments by stating that
such amendments would bring U.S.
requirements into line with the ECE
regulations and ISO recommendations,
and that the amendments would allow
better traceability of tires and
identification of old tires.

C. Discussion

As stated in the Background
discussion above, the TIN originated
with the May 22, 1970 amendments to
the National Traffic and Motor Vehicle
Safety Act of 1966. Prior to that time,
there were no tire labeling requirements
in effect, other than standard industry
practices. When considering the TIN in
its current form, the agency was
persuaded by the commenters to the
NPRM that economizing on limited
space on tire sidewalls justified
reducing the decade symbol in the date
code from two digits to one. This
presented no problem during the 1970s
since the TIN was new, the lifecycle of
tires from manufacture to disposal or
recycling was shorter then, and the
issue of tires manufactured in different
decades seemed minor at most. The
single-digit year code likewise
presented no problem in the 1980s
because the industry was making the
transition from bias-ply to radial tires,
and the public could easily distinguish
between the bias-ply tires of the 1970s
and the new radial tires of the 1980s. No
problems appeared in this respect until
the 1990s. At that time, the single-digit

year code became inadequate because
longer-lived radial tires became widely
used and there was now no way for the
agency or the public to determine for
certain when the tire was manufactured.
When the date code requirement was
developed in 1970, it was not
envisioned that tires manufactured in
one decade would be taken out of
storage and sold ten or more years later.
That, however, has occurred in some
cases.

Tire manufacturers recognized this as
a concern and, in order to alleviate that
concern without petitioning the
government for additional rulemaking,
the industry’s voluntary standards
organization issued a new
recommended practice that provided
that tires built in the 1990s display the
symbol “A” after the TIN to indicate that
the year of manufacture was in the
decade of the 1990s. Not all tire
manufacturers followed this
recommended procedure, however,
thereby diminishing its meaning and
effectiveness. For tires without the
mark, the public was still left with no
way of knowing for certain whether the
tire(s) they purchased were
manufactured in the 1970s, 1980s, or
1990s.

The agency does not consider the
industry voluntary practice to be a
satisfactory solution to this problem.
Presumably, different symbols would be
needed to represent different decades.
Ultimately, therefore, a proliferation of
such symbols, and the interpretation
problems they would present, would
further confuse an already confusing
situation. Rather, NHTSA tentatively
concludes that the addition of a fourth
digit to the date code to specifically
identify the decade, as requested by the
petitioners, would be a simpler and
more practical solution.

NHTSA believes that as run-flat tires
and high performance low-profile tires
are developed and become more
common, tire diameters will increase
with consequent decrease in sidewall
heights. That means that conservation of
ever-more limited space on tire
sidewalls will become even more
important than before. The agency’s
proposal to add a digit to the date code
that would still fit within the current
size of the date code, while more clearly
identifying the date of manufacture,
would ensure that the TIN would not
take any more space on the tire sidewall
than before.

There was some concern within the
agency that reducing the digits in the
date code from 6 mm (¥4 inch) to 4 mm
(%32 inch) might make the numbers too
small to be seen easily. To determine
whether this would be the case, NHTSA
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requested and received from RMA a
sample piece of a tire sidewall with the
numbers 4 mm in height. This sample
was examined by various agency
personnel who indicated that the 4 mm
digits were clearly readable. The
reduction of the size of the digits is so
slight as to be barely perceptible.
Moreover, 4 mm digits are currently
permitted with no reported difficulties
for tires with less than 6 inches cross
section or with less than a 13-inch bead
diameter. Further, NHTSA permits all
the tire grading information required by
the Uniform Tire Quality Grading
Standards, 49 CFR 575.104, to be
expressed in 4 mm letters and numbers,
again without reported problems with
readability. Accordingly, NHTSA
believes that the tire date code could be
reduced from 6 mm to 4 mm with no
effect on the readability of the digits.

The tire industry’s interest in
reducing the size of the digits in a4 mm
date code is a matter of cost. Based on
current requirements, the industry has
developed date “plugs” of a standard
size and width and that are changed
weekly in the tire molds. To avoid the
cost of modifying current tire molds or
constructing new ones to accommodate
an extra digit the same size as now
required, the industry requests that it be
permitted to reduce the size of the
digits. NHTSA tentatively concludes
that reducing the date code digit size to
4 mm would ensure that this
rulemaking not result in any cost
impacts to tire manufacturers, yet a 4-
digit date code symbol would be more
effective in fulfilling the purpose of part
574,

The agency emphasizes that 4 mm is
the minimum size for the date code
symbols. No maximum size is specified.
Tire manufacturers would be free to
make the digits larger, so long as other
required labeling of the required size
continues to appear on the tire sidewall.
Where not otherwise specified, tire
manufacturers typically adjust the size
of tire labeling in accordance with
trends in the consumer market. NHTSA
has no reason to believe that
manufacturers would do otherwise with
the size of the date code symbols.

NHTSA tentatively agrees with the
petitioners that the proposed 4-digit
date code would result in better
traceability of tires for defect and
compliance purposes and for more
accurate identification of older tires for
consumers. NHTSA believes that
traceability would be improved if the
year were identified in 2 digits so that
the tires produced in that week in that
year can be more quickly and easily
traced to a specific production lot.
Moreover, requiring the specific year to

appear in the date code can discourage
the unscrupulous practice of selling old
tires to unsuspecting consumers who
think that they are buying recently-
produced tires. NHTSA has tentatively
concluded that aging diminishes the
wear rates of tires by significant
amounts, depending on the conditions
and length of storage of the tires
concerned. See Notice of Proposed
Rulemaking, Uniform Tire Quality
Grading Standards, 63 FR 30695, June 5,
1998. Since old tires will not provide
the wear rates of newer tires, the 4-digit
date code will make it simpler for
prospective tire purchasers to know in
advance the status of the tires they are
purchasing.

NHTSA is a strong supporter of
international harmonization in all cases
where such harmonization is consistent
with its statutory mandate to ensure
motor vehicle safety. The adoption of
the 4-digit date code in the TIN is
consistent with the agency’s
harmonization efforts and would benefit
U. S. tire manufacturers and exporters.
The international tire industry has
become truly global in manufacturing,
marketing, and sales. In 1995, domestic
tire manufacturers exported 22.3 million
passenger car tires and 3.8 million light
truck tires to foreign markets. In the
same year, the U. S. imported 45 million
passenger car tires and 5.4 million light
truck tires from foreign sources. It is
apparent, therefore, that maximum
harmonization of tire requirements
would benefit both U. S. and foreign
vehicle and tire manufacturers.

Finally, NHTSA agrees with the
petitioners that it would be
advantageous to permit tire
manufacturers to phase in the new
requirements between the date of
publication of the final rule, assuming
the proposals herein are finally adopted,
and the beginning of the year 2000. In
that interim period, tire manufacturers
would be permitted to continue to use
the currently-required 3-digit date code
or the new 4-digit date code, at their
option. This should give manufacturers
ample time to make the conversion to
the new requirements, yet permit them
to utilize the new date code as soon as
they are ready to do so.

Agency Proposal

Based on the considerations discussed
above, NHTSA proposes to amend 49
CFR 574.5 as follows:

a. Change the fourth grouping of the
tire identification number, which shows
the date of manufacture of the tire, from
3 to 4 digits. The first two digits would
indicate the week of the year, starting
with the numbers “01”" to designate the
first full week of the year, and the last

two digits would indicate the year.
Thus, the date code symbol *2198”
would indicate the 21st week of 1998;

b. Reduce the minimum size
requirement for the digits in the 4-digit
date code, but not the size of the other
symbols in the tire identification
number, from 6 mm (¥4 inch) to 4 mm
(%32 inch).

Rulemaking Analyses and Notices

a. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This document has not been reviewed
under Executive Order 12866,
Regulatory Planning and Review.

NHTSA has analyzed the impact of
this rulemaking action and has
determined that it is not “‘significant”
within the meaning of the DOT’s
regulatory policies and procedures. This
action proposes to amend the tire
identification number currently
required by 49 CFR 574.5 to be marked
on all tires sold in the United States.
Specifically, this proposal would
increase the number of digits in the date
of manufacture group of the tire
identification number from 3 to 4, and
would permit a reduction in the size of
those digits so that the 4 digits would
fit within the same “‘plug” in the tire
molds in which the currently-required 3
digits fit. That would permit tire
manufacturers to use the same molds
that they do now, without having to
absorb the costs of constructing new
molds. Date codes are changed weekly
by manufacturers and with a sufficient
phase-in period, manufacturers would
have ample opportunity to phase into
the new 4-digit date code without
having to redesign their tire molds. For
these reasons, the agency estimates that
implementation of the proposals herein
would not result in any increased costs
to tire manufacturers, distributors,
dealers, or consumers. Accordingly, the
agency has concluded that preparation
of a full regulatory evaluation is not
warranted.

b. Regulatory Flexibility Act

NHTSA has considered the effects of
this rulemaking action under the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq. | hereby certify that this notice
of proposed rulemaking would not have
a significant impact on a substantial
number of small entities.

The following is the agency’s
statement providing the factual basis for
the certification (5 U.S.C. 605(b)). The
amendments proposed herein would
primarily affect manufacturers of motor
vehicle tires. The Small Business
Administration (SBA) regulation at 13
CFR part 121 defines a small business
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as a business entity which operates
primarily within the United States (13
CFR 121.105(a)).

SBA'’s size standards are organized
according to Standard Industrial
Classification (SIC) codes. SIC code No.
3711, Motor Vehicles and Passenger Car
Bodies, prescribes a small business size
standard of 1,000 or fewer employees.
SIC code No. 3714, Motor Vehicle Part
and Accessories, prescribes a small
business size standard of 750 or fewer
employees.

The amendments proposed in this
rulemaking action would merely
increase the number of digits in the date
of manufacture symbol in the tire
identification number from 3 digits to 4,
and permit a reduction in the size of
those digits from 6 mm (¥4 inch) to 4mm
(%32 inch). The purpose of these changes
is to harmonize U.S. requirements with
those of the European community, to
make tires more easily traceable in the
event of a defect or noncompliance, and
to allow easier identification of old tires.
These proposed amendments were
requested by the trade organizations that
represent the major tire manufacturers
in both the U.S. and Europe, in
particular the reduction in size of the
digits so that tire manufacturers would
be spared the expense of designing and
making new tire molds. The proposed
amendments, if adopted, would not
impose any increased costs or other
burdens on tire manufacturers, most if
not all of which would not qualify as
small businesses under SBA guidelines.
Neither would the proposed
amendments result in any increase in
costs for small businesses or consumers.
Accordingly, there would be no
significant impact on small businesses,
small organizations, or small
governmental units by these
amendments. For those reasons, the
agency has not prepared a preliminary
regulatory flexibility analysis.

c. Executive Order No. 12612,
Federalism

NHTSA has analyzed this rulemaking
action in accordance with the principles
and criteria of E.O. 12612 and has
determined that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

d. National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act and has
determined that implementation of this
rulemaking action would not have any
significant impact on the quality of the
human environment.

e. Paperwork Reduction Act

The provisions of the proposed
amendments herein requiring tire
manufacturers to designate the date of
manufacture of their tires in 4 digits
instead of the currently-required 3 and
to reduce the size of the digits from 6
mm to 4 mm are considered to be third-
party information collection
requirements as defined by the Office of
Management and Budget (OMB) in 5
CFR part 1320. The proposed
amendments create no additional
information collection requirements
since the proposals, if adopted, would
merely make a slight change to the
format of existing requirements.

The information collection
requirements for 49 CFR part 574 have
been submitted to and approved by
OMB pursuant to the provisions of the
Paperwork Reduction Act , 44 U.S.C.
3501, et seq. This collection of
information authority for tire
information and recordkeeping has been
assigned control number 2127-0503,
which expires August 31, 2000.

f. Civil Justice Reform

The amendments proposed herein
would not have any retroactive effect.
Under 49 U.S.C. 30103(b), whenever a
Federal motor vehicle safety standard is
in effect, a state or political subdivision
thereof may prescribe or continue in
effect a standard applicable to the same
aspect of performance of a motor vehicle
only if the standard is identical to the
Federal standard.

However, the United States
government, a state or political
subdivision of a state may prescribe a
standard for a motor vehicle or motor
vehicle equipment obtained for its own
use that imposes a higher performance
requirement than that required by the
Federal standard. Section 30161 of Title
49, U.S. Code sets forth a procedure for
judicial review of final rules
establishing, amending or revoking
Federal motor vehicle safety standards.
A petition for reconsideration or other
administrative proceedings is not
required before parties may file suit in
court.

Comments

Interested persons are invited to
submit comments on the amendments
proposed herein. It is requested but not
required that any such comments be
submitted in duplicate (original and 1
copy).

Comments must not exceed 15 pages
in length (49 CFR 553.21). This
limitation is intended to encourage
commenters to detail their primary
arguments in concise fashion. Necessary

attachments, however, may be
appended to those comments without
regard to the 15-page limit.

If a commenter wishes to submit
certain information under a claim of
confidentiality, 3 copies of the complete
submission, including the purportedly
confidential business information,
should be submitted to the Chief
Counsel, NHTSA, at the street address
noted above, and 1 copy from which the
purportedly confidential information
has been deleted should be submitted to
Docket Management. A request for
confidentiality should be accompanied
by a cover letter setting forth the
information called for in 49 CFR part
512, Confidential Business Information.

All comments received on or before
the close of business on the comment
closing date indicated above for the
proposal will be considered, and will be
available to the public for examination
in the docket at the above address both
before and after the closing date. To the
extent possible, comments received after
the closing date will be considered.
Comments received too late for
consideration in regard to the final rule
will be considered as suggestions for
further rulemaking action. Comments on
today’s proposal will be available for
public inspection in the docket. NHTSA
will continue to file relevant
information in the docket after the
comment closing date, and it is
recommended that interested persons
continue to monitor the docket for new
material.

Those persons desiring to be notified
upon receipt of their comments in the
rule docket should enclose a self-
addressed stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 574

Labeling, Motor vehicle safety, Motor
vehicles, Reporting and recordkeeping
requirements, Rubber and rubber
products, Tires.

In consideration of the foregoing, 49
CFR part 574 would be amended as
follows:

PART 574—TIRE IDENTIFICATION AND
RECORDKEEPING

1. The authority citation for part 574
would continue to read as follows:
Authority: 49 U.S.C. 322, 30111, 30115,

30117, and 30166; delegation of authority at
49 CFR 1.50.

2. Section 574.5 would be amended
by revising paragraph (d) and Figures 1
and 2 to read as follows:
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§574.5 Tire identification requirements. final week of each year may include not more inch) in height and shall immediately follow
* * * * * than 6 days of the following year. The third the optional descriptive code (paragraph (c)

(d) Fourth Grouping. The fourth group, and fourth symbols shall identify the year. of this section). If no optional descriptive
consisting of four numerical symbols, shall Example: 3197 means the 31st week of 1997, ~ Code is used, the symbols signifying the date
identify the week and year of manufacture. or the week of August 3 through 9, 1997; 0:] mangfagure Shi" bg gl:cedhm the areia
The first two symbols shall identify the week 0198 means the first full calendar week of ~ S1OW0 i Fldutes 1 and 2 for the optiona

. " ptive code.

of the year by using ““01” for the first full 1998, or the week of January 4 through 10, . " . .
calendar week in each year, *02” for the 1998. The symbols signifying the date of

second full calendar week, and so on. The manufacture shall be not less than 4 mm (%32 BILLING CODE 4910-59-P
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Issued on October 13, 1998.

L. Robert Shelton,

Associate Administrator for Safety

Performance Standards.

[FR Doc. 9827917 Filed 10-16-98; 8:45 am]

BILLING CODE 4910-59-C
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 90-Day Finding for a
Petition To Delist Gray Wolves in
Minnesota, Wisconsin, and Michigan

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; Notice of 90-day
petition finding.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces a 90-day
finding for a petition to delist the gray
wolf (Canis lupus) under the
Endangered Species Act of 1973, as
amended (Act). The Service finds that
the petition does not present substantial
information indicating that delisting
may be warranted.

DATES: The finding announced in this
document was made on October 19,
1998. To be considered in the 12-month
finding for this petition, information
and comments should be submitted to
the Service by December 18, 1998.
ADDRESSES: Questions, comments, or
information concerning this petition
should be sent to the Ecological Services
Operations Supervisor, U.S. Fish and
Wildlife Service, Whipple Federal
Building, 1 Federal Drive, Ft. Snelling,
Minnesota 55111-4056. The separate
petition finding, supporting data, and
comments are available for public
inspection, by appointment, during
normal business hours at the above
address.

FOR FURTHER INFORMATION CONTACT: Mr.
T.J. Miller; 612-713-5334 (see
ADDRESSES section).

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(A) of the Act requires
that the Service make a finding on
whether a petition to list, delist, or
reclassify a species presents substantial
scientific or commercial information to
demonstrate that the petitioned action
may be warranted. This finding is to be
based on all information available to the
Service at the time the finding is made.
To the maximum extent practicable, the
finding shall be made within 90 days
following receipt of the petition and
promptly published in the Federal
Register. Following a positive finding,
section 4(b)(3)(B) of the Act requires the
Service to promptly commence a status
review of the species.

The processing of this petition
conforms with the Service’s final listing
priority guidance for fiscal years 1998

and 1999, published in the Federal
Register on May 8, 1998 (63 FR 25502).
The guidance calls for giving highest
priority to handling emergency
situations (Tier 1); second highest
priority to resolving the listing status of
outstanding proposed listings, resolving
the conservation status of candidate
species, processing administrative
findings on petitions, and processing a
limited number of delistings and
reclassifications (Tier 2); and third
priority to processing proposed and
final designations of critical habitat
(Tier 3). The processing of this petition
falls under Tier 2.

The Service has made a 90-day
finding on a petition to delist the gray
wolf (Canis lupus) in Minnesota,
Wisconsin, and Michigan. The petition,
dated February 9, 1998, was submitted
by Mr. Lawrence Krak and was received
on February 13, 1998. The petition
requested that the Service delist the gray
wolf in these three states, because the
wolf is improperly listed as a subspecies
in that area. The petition alleged that
the subspecies listing is invalid because
the subspecies found in these three
states freely mixes with wolves in
adjacent portions of Canada. Thus,
because the wolves in these three states
do not constitute a valid and listable
subspecies, the petition stated that the
gray wolf should be delisted
immediately. Mr. Krak sent a second
letter, dated June 15, 1998, which
enclosed additional information
relevant to his petition.

A review of the petition and Mr.
Krak’s subsequent letter and enclosure
indicates that the petition is based upon
a misunderstanding of the scope of the
current listing of the gray wolf and of
the Service’s Vertebrate Population
Policy.

The gray wolf is currently listed
throughout the coterminous 48 states
and Mexico at the species level; this
listing is not based in any way upon
subspecific affiliation or validity. Thus,
the claim that the listing is based upon
an improper listing as a subspecies is
invalid. While the subspecies C. 1.
lycaon was listed as endangered in
Minnesota and Michigan in 1974 (U.S.
Fish and Wildlife Service 1974), that
listing was superseded by a 1978 listing
(43 FR 9607) of the gray wolf, C. lupus
(i.e., the full species), throughout the 48
coterminous states and Mexico.

Furthermore, the Service’s Vertebrate
Population Policy (61 FR 4722, February
7, 1996), promulgated to clarify the
definition of ““species’ found in the Act,
would allow a listing of a vertebrate
species or subspecies in a portion of the
United States even if it freely mixes
with a larger population across an

international border. This policy would
allow the Service to list, as a distinct
population segment, the U.S. portion of
a wolf subspecies which has a much
larger population in adjacent Canada.
Thus, even if the current listing of the
gray wolf was done at the subspecies
level, the Vertebrate Population Policy
would encompass it within the scope of
the Service’s listing authority.

The Service has reviewed the petition;
the material submitted with, and
subsequent to, the petition; and
additional information in the Service’s
files. The Service also solicited
comments and data from the States and
Tribes within the area included in the
petition and has reviewed the
information received from those
sources. On the basis of the best
scientific and commercial data
available, the Service finds that the
petition does not present substantial
information that delisting the gray wolf
in Minnesota, Wisconsin, and Michigan
may be warranted.

References Cited

U.S. Fish and Wildlife Service. 1974.
United States list of endangered fauna,
May 1974. U.S. Department of the
Interior. Washington, D.C. 20240. 22 pp.

Author: The primary author of this
document is Ronald L. Refsnider of the
Service’s Regional Office (U.S. Fish and
Wildlife Service, Division of
Endangered Species, Bishop Henry
Whipple Federal Building, 1 Federal
Drive, Ft. Snelling, Minnesota 55111—
4056; 612—-713-5346).

Authority

The authority for this action is the
Endangered Species Act (16 U.S.C. 1531
et seq.).

Dated: October 6, 1998.

Jamie Rappaport Clark,

Director, Fish and Wildlife Service.

[FR Doc. 98-27977 Filed 10-16-98; 8:45 am]
BILLING CODE 4310-55-U

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

RIN 1018

Endangered and Threatened Wildlife
and Plants; Extension of Comment
Period for Proposed Rule To List the
Contiguous United States Distinct
Population Segment of the Canada
Lynx

AGENCY: Fish and Wildlife Service,
Interior.
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ACTION: Proposed rule; notice of
extension of comment period.

SUMMARY: The Fish and Wildlife Service
(Service) provides notice that the
comment period on the proposal to list
the contiguous United States distinct
population segment of the Canada Lynx
is being extended. All interested parties
are invited to submit comments on this
proposal.

DATES: Comments will be accepted until
November 16, 1998.

ADDRESSES: Written comments and
materials concerning this proposal
should be sent to the Field Supervisor,
U.S. Fish and Wildlife Service, Montana
Field Office, 100 N. Park Avenue, Suite
320, Helena, Montana 59601.

FOR FURTHER INFORMATION CONTACT:
Kemper McMaster, Field Supervisor,
Montana Field Office, (see ADDRESSES
section) (telephone 406/449-5225;
facsimile 406/449-5339).
SUPPLEMENTARY INFORMATION:

Background

OnJuly 8, 1998 (63 FR 36994), the
U.S. Fish and Wildlife Service (Service)
published a proposed rule to list the
contiguous United States distinct
population of the Canada lynx (Lynx
canadensis) as threatened under the
Endangered Species Act of 1973, as
amended. This population segment
includes the States of Washington,
Oregon, Idaho, Montana, Utah,
Wyoming, Colorado, Minnesota,
Wisconsin, Michigan, Maine, New
Hampshire, Vermont, New York,
Pennsylvania, and Massachusetts. The
contiguous United States population
segment of the Canada lynx is
threatened by human alteration of
forests, low numbers as a result of past
overexploitation, expansion of the range
of competitors (bobcats (Felis rufus) and
coyotes (Canis latrans)), and elevated
levels of human access into lynx habitat.
This rule also lists the captive
population of Canada lynx within the
coterminous United States (lower 48
States) as threatened due to similarity of
appearance and permits the continued
export of captive-bred Canada lynx.

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, comments, or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning this
proposed rule are solicited.

The original comment period on this
proposal was scheduled to close on

September 30, 1998. To accommodate
the Great Lakes Indian Fish and Wildlife
Commission council meeting schedule,
the Service extended the comment
period to October 14, 1998. The Service
is once again extending the comment
period to accommodate a request from
a variety of members of the Senate and
the House of Representatives. Written
comments may now be submitted until
November 16, 1998, to the Service’s
Montana Field Office (see ADDRESSES
section above). All comments must be
received before the close of the
comment period to be considered.

Author

The author of this notice is Lori
Nordstrom, U.S. Fish and Wildlife
Service, Montana Field Office (see
ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: October 14, 1998.

Terry T. Terrell,

Regional Director, Denver, Colorado.

[FR Doc. 98-28028 Filed 10-16-98; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 20
RIN 1018-AE38

Migratory Bird Hunting; Temporary
and Conditional Approval of Tungsten-
Matrix Shot as Nontoxic for the 1998—
99 Season

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) proposes to amend its
regulations and grant temporary and
conditional approval of tungsten-matrix
shot as nontoxic for the 1998-99
migratory bird hunting season, except in
the Yukon-Kuskokwim (Y-K) Delta,
Alaska, while reproductive/chronic
toxicity testing is being completed.
Tungsten-matrix shot has been
submitted for consideration as nontoxic
by Kent Cartridge Manufacturing
Company, Ltd. (Kent), of Kearneysville,
West Virginia.

DATES: Comments on the proposed rule
must be received no later than
November 18, 1998.

ADDRESSES: Copies of the draft EA are
available by writing to the Chief, Office

of Migratory Bird Management (MBMO),
U.S. Fish and Wildlife Service, 1849 C
Street, NW., ms 634-ARLSQ,
Washington, D.C. 20240. Comments
may also be forwarded to this same
address. The public may inspect
comments during normal business
hours in room 634, Arlington Square
Building, 4401 N. Fairfax Drive,
Arlington, Virginia.

FOR FURTHER INFORMATION CONTACT:
Robert J. Blohm, Acting Chief, or James
R. Kelley, Jr., Wildlife Biologist, Office
of Migratory Bird Management (MBMO),
(703) 358-1714.

SUPPLEMENTARY INFORMATION: Since the
mid-1970s, the Service has sought to
identify shot that does not pose a
significant toxic hazard to migratory
birds or other wildlife. Currently, only
steel and bismuth-tin shot are approved
by the Service as nontoxic. On October
7, 1998 tungsten-iron (63 FR 54015) and
tungsten-polymer (63 FR 54021) shot
were given temporary conditional
approval for the 1998-99 hunting
season. Compliance with the use of
nontoxic shot is increasing over the last
few years. The Service believes that this
level of compliance will continue to
increase with the availability and
approval of other nontoxic shot types.
The Service is eager to consider these
other materials for approval as nontoxic
shot.

The revised procedures for approving
nontoxic shot (50 CFR 20.134) consist of
a three-tier process whereby existing
information can minimize the need for
full testing of a candidate shot.
However, applicants still carry the
burden of proving that the candidate
shot is nontoxic. By developing the new
approval procedure, it was the Service’s
intent to discontinue the practice of
granting temporary conditional approval
to candidate shot material. However, the
application by Kent was initiated prior
to implementation of the new protocol.
To date, scientific information
presented in the application suggests
that tungsten-matrix is nontoxic under
conditions for the proposed shot
configuration. Therefore, the Service has
agreed to grant temporary conditional
approval for the 199899 hunting
season. Permanent approval will not be
granted until further testing is
successfully completed; which is
consistent with the previous nontoxic
shot approval process.

Kent’s original candidate shot was
fabricated from what is described in
their application as “* * * a mixture of
powdered metals in a plastic matrix
whose density is comparable to that of
lead. All component metals are present
as elements, not compounds. Tungsten-
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matrix pellets have specific gravity of
9.8 g/cm3 and is composed of 88
percent tungsten, 4 percent nickel, 2
percent iron, 1 percent copper, and 5
percent polymers by mass” (63 FR
30044; June 2, 1998). After consultation
with the Service, Kent subsequently
changed the composition of their shot
and removed nickel and copper. The
new shot material being considered has
a density of 10.7 g/cm3 and is composed
of approximately 95.9 percent tungsten
and 4.1 percent polymers.

Kent Cartridge’s updated application
includes a description of the
reformulated tungsten-matrix (TM) shot,
a toxicological report (Thomas 1997),
and results of a 30-day dosing study of
the toxicity of the original formulation
in game-farm mallards (Wildlife
International, Ltd. 1998). The
toxicological report incorporates
toxicity information (a synopsis of acute
and chronic toxicity data for mammals
and birds, potential for environmental
concern, and toxicity to aquatic and
terrestrial invertebrates, amphibians and
reptiles) and information on
environmental fate and transport. The
toxicity study is a 30-day dosing test to
determine if the original candidate shot
poses any deleterious effects to game-
farm mallards. This will meet the
requirements for Tier 2, as described in
50 CFR 20.134(b)(3). Because the re-
formulated shot contains no new
components, and in fact has had
components removed (nickel and
copper), the Service believes that re-
testing of the reformulated shot in the
form of a new 30-day dosing study is
not required.

Toxicity Information

There is considerable difference in the
toxicity of soluble and insoluble
compounds of tungsten. Elemental
tungsten, which is the material used in
this shot, is virtually insoluble and is
therefore expected to be relatively
nontoxic. Even though most toxicity
tests reviewed were based on soluble
tungsten compounds rather than
elemental tungsten (while the toxicity of
the polymers is negligible due to its
insolubility), there appears to be no
basis for concern of toxicity to wildlife
for the TM shot (metallic tungsten and
polymers) via ingestion by fish, birds, or
mammals (Wildlife International Ltd.,
1998; Bursian et al., 1996; Gigiema,
1983; Patty, 1981; Industrial Medicine
1946; Karantassis 1924).

Environmental Fate and Transport

Tungsten is insoluble in water and,
therefore, not mobile in hypergenic
environments. Tungsten is very stable in
acids and does not easily complex.

Preferential uptake by plants in acid soil
suggests that uptake of tungsten in the
anionic form is associated with tungsten
minerals rather than elemental tungsten
(Kabata-Pendias and Pendias 1984).

Environmental Concentrations

Calculation of the estimated
environmental concentration (EEC) of
tungsten in a terrestrial ecosystem is
based on 69,000 shot per hectare (Pain
1990), assuming complete erosion of
material in 5 cm of soil. The EECs for
tungsten and the 2 polymers in soil are
25.7 mg/kg, 4.2 mg/kg, and 0.14 mg/kg,
respectively. Calculation of the EEC in
an aquatic ecosystem assumes complete
erosion of the shot in one cubic foot of
water. The EECs in water for tungsten
and the 2 polymers are 4.2 mg/L, 0.2
mg/L, and 0.02 mg/L, respectively. The
TM shot is considered insoluble and is
stable in basic, neutral, and mildly
acidic environments. Therefore, erosion
of shot is expected to be minimal, and
adverse effects on biota are not expected
to occur.

Effects on Birds

An extensive literature review
provided information on the toxicity of
elemental tungsten to waterfowl and
other birds. Ringelman et al. (1993),
orally dosed 20 8-week-old game-farm
mallards with 12-17 (1.03g) tungsten-
bismuth-tin (TBT) pellets and
monitored them for 32 days for evidence
of intoxication. No birds died during the
trial, gross lesions were not observed
during the postmortem examination,
histopathological examinations did not
reveal any evidence of toxicity or tissue
damage, and tungsten was not
detectable in kidney or liver samples.
The authors concluded that TBT shot
presented virtually no potential for
acute intoxication in mallards.

Kraabel et al. (1996) assessed the
effects of embedded TBT shot on
mallards and concluded that TBT was
not acutely toxic when implanted in
muscle tissue. Inflammatory reactions to
TBT shot were localized and had no
detectable systemic effects on mallard
health.

Nell et al. (1981) fed laying hens
(Gallus domesticus) 0.4 or 1 g/kg
tungsten in a commercial mash for five
months to assess reproductive
performance. Weekly egg production
was normal and hatchability of fertile
eggs was not affected. Exposure of
chickens to large doses of tungsten
either through injection or by feeding,
resulted in an increased tissue
concentration of tungsten and a
decreased concentration of
molybdenum (Nell et al. 1981). The loss
of tungsten from the liver occurred in an

exponential manner with a half-life of
27 hours. The alterations in
molybdenum metabolism seemed to be
associated with tungsten intake rather
than molybdenum deficiency. Death
due to tungsten occurred when tissue
concentrations increased to 25 mg/g
liver. At that concentration, xanthine
dehydrogenase activity was zero.

The two plastic polymers used in TM
shot act as a physical matrix in which
the tungsten is distributed as ionically-
bound fine particles. Most completely
polymerized nylon materials are
physiologically inert, regardless of the
toxicity of the monomer from which
they are made (Peterson, 1977). A
literature review did not reveal studies
in which either of the two polymers
were evaluated for toxicity in birds.
Montgomery (1982) reported that
feeding Nylon 6 to rats at a level of 25
percent of the diet for 2 weeks caused
a slower rate of weight gain, presumably
due to a decrease in food consumption
and feed efficiency. However, the rats
suffered no anatomic injuries due to the
consumption of nylon.

Kent’s 30-day dosing study on the
original formulation (Wildlife
International Ltd., 1998) included 4
treatment and 1 control group of game-
farm mallards. Treatment groups were
exposed to 1 of 3 different types of shot:
8 #4 steel, 8 #4 lead, or 8 #4 TM;
whereas the control group received no
shot. The 2 TM treatment groups (1
group deficient diet, 1 group balanced
diet) each consisted of 16 birds (8 males
and 8 females); whereas remaining
treatment and control groups consisted
of 6 birds each (3 males and 3 females).
All TM-dosed birds survived the test
and showed no overt signs of toxicity or
treatment-related effects on body
weight. There were no differences in
hematocrit or hemoglobin concentration
between the TM treatment group and
either the steel shot or control groups.
No histopathological lesions were found
during gross necropsy. In general, no
adverse effects were seen in mallards
given 8 #4 size TM shot and monitored
over a 30-day period. Tungsten was
found to be below the limit of detection
in all samples of femur, gonad, liver,
and kidney from treatment groups.

Based on the results of the
toxicological report and the toxicity test
of the original shot formulation (Tier 1
and 2), the Service concludes that TM
shot, (approximately 95.9 percent
tungsten and 4.1 percent polymer, by
weight with <1 percent residual lead),
does not appear to pose a significant
danger to migratory birds or other
wildlife and their habitats. However, the
Service has some concern that
absorption of tungsten into the femur,
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kidney, and liver, as noted in a separate
study on mallards, could potentially
affect the spectacled eider (Somateria
fischeri); a species already subject to
adverse weather, predation, and lead
poisoning on the Yukon-Kuskokwim
(Y-K) Delta, Alaska. Until a
reproductive/chronic toxicity test has
been completed and the Service has
reviewed the results, TM shot cannot be
approved for the Y-K Delta.

The first condition of approval is
toxicity testing. Candidate materials not
approved under Tier 1 and/or 2 testing
are subjected to standards of Tier 3
testing. The scope of Tier 3 includes
chronic exposure under adverse
environmental conditions and effects on
reproduction in game-farm mallards, as
outlined in 50 CFR 20.134(b)(4)(i)(A and
B) (Tier 3), and in consultation with the
Service’s Office of Migratory Bird
Management and the U.S. Geological
Survey’s Division of Biological
Resources. This study includes
assessment of long-term toxicity under
depressed temperature conditions using
a nutritionally-deficient diet, as well as
a moderately long-term study that
includes reproductive assessment. The
tests require the applicant to
demonstrate that TM shot is nontoxic to
waterfowl and their offspring.

The second condition of final
unconditional approval is testing for
residual lead levels. Any TM shot with
lead levels equal to or exceeding 1
percent will be considered toxic and,
therefore, illegal. In the Federal Register
of August 18, 1995 (60 FR 43314), the
Service indicated that it would establish
a maximum level for residual lead. The
Service has determined that the
maximum environmentally acceptable
level of lead in any nontoxic shot is
trace amounts of <1 percent and has
incorporated this requirement (50 CFR
20.134(b)(5)) in the December 1, 1997,
final rule (62 FR 63608). Kent
documented that the TM shot had no
residual lead levels equal to or
exceeding 1 percent.

The third condition of final
unconditional approval involves
enforcement. In the August 18, 1995
Federal Register (60 FR 43314), the
Service indicated that final
unconditional approval of any nontoxic
shot would be contingent upon the
development and availability of a
noninvasive field testing device. Several
noninvasive field testing devices are
under development to separate TM shot
from lead shot. Furthermore, TM shot
can be drawn to a magnet as a simple
field detection method. This
requirement was incorporated into
regulations at 50 CFR 20.134(b)(6) in the

December 1, 1997, final rule (62 FR
63608).

This proposed rule would amend 50
CFR 20.21(j) by conditionally approving
tungsten-matrix shot as nontoxic for the
1998-99 migratory bird hunting season
throughout the United States, except for
the Y-K Delta in Alaska. It is based on
the request made to the Service by Kent
Cartridge on September 18, 1997
(subsequently modified), the
toxicological reports, and the acute
toxicity studies. Results of the
toxicological report and 30-day toxicity
test undertaken for Kent Cartridge
indicate the apparent absence of any
deleterious effects of tungsten-matrix
shot when ingested by captive-reared
mallards or to the ecosystem. The
comment period for the proposed rule
has been shortened to 30 days. This
time frame will make it possible for
tungsten-matrix shot, if temporarily
approved, to be available for use by
hunters during the 1998-1999 hunting
season. This will increase the number of
nontoxic shot options available to
hunters.
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NEPA Consideration

In compliance with the requirements
of section 102(2)(C) of the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4332(C)), and the
Council on Environmental Quality’s
regulation for implementing NEPA (40
CFR parts 1500-1508), the Service
prepared a draft Environmental
Assessment (EA) in October 1998. This
EA is available to the public for
comment at the location indicated
under the ADDRESSES caption.

Endangered Species Act Considerations

Section 7 of the Endangered Species
Act (ESA) of 1972, as amended (16
U.S.C. 1531 et seq.), provides that, “The
Secretary shall review other programs
administered by him and utilize such
programs in furtherance of the purposes
of this Act” (and) shall “insure that any
action authorized, funded or carried out
* * *jsnot likely to jeopardize the
continued existence of any endangered
species or threatened species or result in
the destruction or adverse modification
of (critical) habitat * * *’ The Service
has initiated a Section 7 consultation
under the ESA for this proposed rule.
The result of the Service’s consultation
under Section 7 of the ESA will be
available to the public at the location
indicated under the ADDRESSES caption.

Regulatory Flexibility Act, Executive
Order 12866, and the Paperwork
Reduction Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires the
preparation of flexibility analyses for
rules that will have a significant effect
on a substantial number of small
entities, which includes small
businesses, organizations, or
governmental jurisdictions. The
Department of the Interior certifies that
this document will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act.
The approved shot will merely
supplement nontoxic shot already in
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commerce and available throughout the
retail and wholesale distribution
systems, therefore, this rule would have
minimal effect on such entities. The
Service anticipates no dislocation or
other local effects with regard to hunters
and others. This document is not a
significant rule subject to Office of
Management and Budget review under
Executive Order 12866. This rule does
not contain collections of information
that require approval by the Office of
Management and Budget under 44 U.S.
C. 3501 et seq.

Unfunded Mandates Reform

The Service has determined and
certifies pursuant to the Unfunded
Mandates Act, 2 U.S.C. 1502 et seq., that
this rulemaking will not impose a cost
of $100 million or more in any given
year on local or State government or
private entities.

Civil Justice Reform—Executive Order
12988

The Department has determined that
these proposed regulations meet the
applicable standards provided in

Sections 3(a) and 3(b)(2) of Executive
Order 12988.

Authorship

The primary author of this proposed
rule is James R. Kelley, Jr., Office of
Migratory Bird Management.

List of Subjects in 50 CFR Part 20

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife. Accordingly,
Part 20, subchapter B, chapter | of Title
50 of the Code of Federal Regulations is
proposed to be amended as follows:

PART 20—[AMENDED]

1. The authority citation for part 20
continues to read as follows:

Authority: 16 U.S.C. 703-712 and 16
U.S.C. 742 a—j.

2. Section 20.21 is amended by
revising paragraph (j) introductory text,
and adding paragraph (j)(4) to read as
follows:

§20.21 Hunting methods.
* * * * *

(i) While possessing shot (either in
shotshells or as loose shot for

muzzleloading) other than steel shot, or
bismuth-tin (97 parts bismuth: 3 parts
tin with <1 percent residual lead) shot,
or tungsten-iron ([nominally] 40 parts
tungsten: 60 parts iron with <1 percent
residual lead) shot, or tungsten-polymer
(95.5 parts tungsten: 4.5 parts Nylon 6
or 11 with <1 percent residual lead)
shot, or tungsten-matrix (95.9 parts
tungsten: 4.1 parts polymer with <1
percent residual lead), or such shot
approved as nontoxic by the Director
pursuant to procedures set forth in
20.134, provided that:

(1) * * *

(4) Tungsten-matrix shot (95.9 parts
tungsten: 4.1 parts polymer with <1
percent residual lead) is legal as
nontoxic shot for waterfowl and coot
hunting for the 1998—-1999 hunting
season only, except for the Yukon-
Kuskokwim Delta habitat in Alaska.

Dated: October 13, 1998.

Donald J. Barry,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 98—-27906 Filed 10-16-98; 8:45 am]
BILLING CODE 4310-55-P
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JOINT BOARD FOR THE
ENROLLMENT OF ACTUARIES

Renewal of Advisory Committee on
Actuarial Examinations

AGENCY: Joint Board for the Enrollment
of Actuaries.

ACTION: Renewal of advisory committee.

SUMMARY: The Joint Board for the
Enrollment of Actuaries announces the
renewal of the Advisory Committee on
Actuarial Examinations.

FOR FURTHER INFORMATION CONTACT:
Darryl Carter, 202—401-5845.

SUPPLEMENTARY INFORMATION: The
purpose of the Committee is to advise
the Joint Board on examinations in

actuarial mathematics and methodology.

The Joint Board administers such
examinations in discharging its
statutory mandate to enroll individuals
who wish to perform actuarial services
with respect to pension plans subject to
the Employee Retirement Income
Security Act of 1974. The Committee’s
advisory functions will include, but will
not necessarily be limited to: (1)
considering areas of actuarial
knowledge that should be treated on the
examinations; (2) developing
examination questions; (3)
recommending proposed examinations
and pass marks; and (4), as requested by
the Joint Board, making
recommendations relative to the
examination program.

Dated: October 2, 1998.

Paulette Tino,

Chairman, Joint Board for the Enrollment of
Actuaries.

[FR Doc. 98-27886 Filed 10-16-98; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

National Food and Agriculture Council;
Request for Approval of a New
Information Collection

AGENCY: Farm Service Agency, USDA.
ACTION: Notice and request for
comments.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13), this notice announces the
Department of Agriculture’s (USDA)
intent to request approval of a new
information collection in support of the
USDA'’s National Food and Agriculture
Council’s (FAC) customer service
initiative.

DATES: Submit written comments on the
collection of information by December
18, 1998, to be assured consideration.
ADDITIONAL INFORMATION OR COMMENTS:
Contact Leonard Covello, Quality
Customer Service Team Leader, Service
Center Implementation Team, Farm
Service Agency (FSA), United States
Department of Agriculture (USDA),
STOP 0512, 1400 Independence
Avenue, SW, Washington, D.C. 20250—
0512, telephone (202) 720-7796; FAX
(202) 690-3434; e-mail leonard—
covello@wdc.fsa.usda.gov.
SUPPLEMENTARY INFORMATION:

Title: Generic Information Collection.

OMB Control Number: New
submission.

Type of Request: Approval of a new
information collection.

Abstract: President Clinton’s
Executive Order 12862, ‘““Setting
Customer Service Standards,”
September 11, 1993, requires agencies to
annually survey customers to determine
the kind and quality of services they
want and their level of satisfaction with
existing services. Executive Order
12862, and ensuing memoranda:
“Improving Customer Service,” March
22, 1995; and Conducting
“Conversations with America” to
Further Improve Customer Service,
March 3, 1998, require, among other
things, that agencies, on an ongoing
basis, measure results achieved against
published customer service standards
and report the results annually.
Agencies are directed to provide
significant services directly to the
public to make information, services,
and complaint systems easily accessible,

and to provide a means to address
customer complaints. The proposed
information will enable USDA Service
Center and their partner agencies (Farm
Service Agency (FSA), Natural
Resources Conservation Service (NRCS),
and Rural Development (RD)) to comply
with Executive Order 12862 and the
above referenced memoranda.

The types of information collection
instruments the FAC Service Center
Implementation Team plans to use for
the next 3 years are written surveys,
focus groups, comment and complaint
cards, customer call backs,
benchmarking studies, telephone
surveys, and structured interviews.

FAC and the USDA Service Center
partner agencies will use the
information collected to meet
requirements of the Government
Performance and Results Act of 1993
(GPRA) and to improve USDA's Service
Center operations. The proposed
collections will provide current
performance and trend data in support
of GPRA performance requirements and
USDA's National FAC'’s Strategic and
Annual Performance Plans.

Survey data has been collected since
1994 and has been used for creating
GPRA initiatives, to support the Service
Center and the three partner agencies’
strategic plans, and to obtain customer
service baseline, as well as, to measure
performance against established
baselines.

Written and telephone surveys will be
designed and conducted in accordance
with appropriate sampling design
principles. The design and
implementation of the surveys will meet
the requirements and guidelines of OMB
as set forth in the OMB manuals, “The
Paperwork Reduction Act of 1995:
Implementing Guidance’ and ‘““Resource
Manual for Customer Surveys.”

Focus groups have and will continue
to be a useful and productive data
collection activity. They will be used to
explore what our customers view as
important service attributes. Focus
groups are also very useful for getting
customer views of new proposed ways
of doing things. In 1996, USDA
employees from the three partner
agencies conducted 37 focus group
meetings across the country. States were
selected to insure a balance of programs
and farming regions. The goal was to
find out what kinds of service customers
want and how USDA might best deal
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with customer complaints. This
qualitative data was compared with our
guantitative data from our previous
surveys. Customers’ views were
instrumental in developing USDA
Service Center Customer Service
Standards and in designing a
nationwide comment and complaint
process that is now in the pilot test
phase. Both of these accomplishments
implement mandates of Executive Order
12862 and the above referenced
memoranda.

Comment/complaint card
participation is voluntary. Cards are
given to customers at time of service or
are available at the service point of
contact. Customers will be able to use
the card to submit complaints,
compliments, and comments. Use of
comment cards was developed as a
system for resolving complaints in the
minimum amount of time and is an
integral part of the comment/complaint
process.

Customer callbacks (commonly called
service quality calls) will be used to
obtain continuous feedback from
customers. Specially trained Service
Center employees will place telephone
calls to a random sample of customers
who have received service within the
past 24-48 hours. Customers’ comments
will be entered into a database and

summarized. Reports will be produced
for the service provider and
management concerning the quality of
service being provided. This data will
also identify points in our work
processes in need of review.

As part of the 3-year plan,
benchmarking studies will be conducted
when needed and appropriate to ensure
that our customers get service that is
equal to “best in business.” These
studies will examine business practices
and performance in both the private
sector as well as in other governmental
entities. Such studies need not be
restricted to companies that are in the
same general business as the Federal
Government.

Structured or personal (one-on-one)
interviews will be conducted as needed
to obtain information from potential or
existing customers. This data will be
used as an indicator of potential
problems, areas of concern, or areas for
improvement.

Information collection requests will
be designed to produce valid results that
will be generalized, when applicable, to
the target participants. All collection
instruments will collect reactions,
recollections and opinions, not
statistical or archival data.

No information collection activity
will ask respondents to submit trade

secrets or other confidential
information. No information collection
activity will contain questions of a
sensitive nature, such as sexual
behavior and attitudes, religious beliefs,
and other matters that are commonly
considered private.

The target population is customers
who receive or might be eligible to
receive service in, from, or through a
USDA Service Center. Customers
include, but are not limited to, all
producers and participants in single and
multi-family housing, business and
community development, and water and
waste programs. USDA will collect data
mostly during off-season times,
generally from December through early
April. This will minimize interference
with customers’ crop planting and other
concentrated agri-business activities,
while hopefully, maximizing response
rates. Burden estimations for the
information collection are based on a 3-
year timeframe.

The attached Table is an explanation
of the various data collection
instruments with regard to Estimate of
Burden; Respondents; Estimated
Number of Respondents; Estimated
Number of Responses Per Respondent;
and Estimated Total Annual Burden on
Respondents.

] Estimated
Estimated Estimated total
Data collection instrument Frequency number of time for annual
respondents responses per burden on
respondent respondents
(hours)
WIEEN SUMVEYS ..nitiiiiiieee ettt ettt sttt et e et e e e bt e e et e e e snneeeesneeeas Annual .............. 27,000 | 15 minutes ........ 6,750
State SUNVEYS (15 SEALES) ..ovviiiiiiiiieiie ettt As appropriate .. 57,000 | 15 minutes ........ 14,250
FOCUS GIOUPS ..o e s As appropriate .. 500 | 120 minutes ...... 2,400
State focus groups (6 States) ............ccceeenee. As appropriate .. 288 | 120 minutes ...... 576
Comment and complaint cards (all States) .... ongoing ............ 58,500 | 5 minutes .......... 4,875
Customer call backs (6 States) ...........ccccee..... As appropriate .. 22,500 | 5 minutes .... 1,875
Benchmarking studies ................ As appropriate .. 120 | 4 hours ....... 480
Telephone surveys (1 national) .. As appropriate .. 500 | 10 minutes ........ 84
Structured iNterviews (6 StateS) ........cccocveiiiiiiiiiiieiie e As appropriate .. 4,500 | 30 minutes ........ 2,250

Proposed topics for comments are: (1)
whether the collection of information is
necessary for the proper performance of
the USDA Service Center function,
including whether the information will
have practical utility; (2) the accuracy of
the USDA Service Center estimate of
burden, including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection

techniques or other forms of information
technology.

Comments should be sent to Leonard
Covello, Quality Customer Service Team
Leader, Service Center Implementation
Team, Farm Service Agency,
Department of Agriculture, STOP 0512,
1400 Independence Avenue, SW,
Washington, D.C. 20250-0512.

OMB is required to make a decision
concerning the collection contained in
these proposed regulations between 30
and 60 days after publication of this
document in the Federal Register.
Therefore, a comment to the OMB is
best assured of having its full effect if it

is received within 30 days of
publication.

All responses to this notice will be
summarized and included in the request
for the OMB approval. All comments
will also become a matter of public
record.

Signed at Washington, DC, on October 14,
1998.
Gregory L. Carnill,

Executive Officer, USDA, National Food and
Agriculture Council.

[FR Doc. 98-28065 Filed 10-15-98; 1:09 pm]
BILLING CODE 3410-05-P
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DEPARTMENT OF COMMERCE
International Trade Administration

Environmental Technologies Trade
Advisory Committee (ETTAC)

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of recruitment for
additional members for ETTAC.

SUMMARY: The Environmental
Technologies Trade Advisory
Committee (ETTAC) was rechartered on
July 15, 1998, for two years pursuant to
the provisions in Title IV of the Jobs
through Trade Expansion Act, 22 U.S.C.
2151, and under the Federal Advisory
Committee Act, 5 U.S.C. App.2. The
ETTAC serves as an advisory body to
the Environmental Trade Working
Group of the Trade Promotion
Coordinating Committee, reporting
directly to the Secretary of Commerce in
his capacity as Chairman of the TPCC.
Members of the ETTAC have experience
in exporting the full range of
environmental technologies products
and services.

Under the Federal Advisory
Committee Act, membership in a
committee constituted under the Act
must be balanced. To achieve balance
the Department is seeking additional
candidates from small, medium-sized,
and large businesses from the following
subsectors of the environmental
industry:

(1) Analytic Services

(2) Financial Services

(3) Water and Wastewater Services and
Equipment

(4) Air Pollution Control/Monitoring
Equipment

(5) Process and Prevention Technologies

(6) Environmental Energy Sources

(7) Solid and Hazardous Waste
Equipment and Management

(8) Engineering and Consulting

Committee members serve in a
representative capacity, and must be
able to generally represent the views
and interests of a certain subsector. We
are seeking CEO, President or Executive
Vice President-level company
candidates.

If you are interested in being
considered as a candidate to serve on
the ETTAC, please send a fact-sheet on
your company that details your activity
in the subsector as listed above, as well
as a short biographical sketch on the
executive who wishes to become a
candidate. Materials can be faxed to the
number listed below.

DEADLINE: This request will be open
until close of business on November 9,
1998.

FOR FURTHER INFORMATION CONTACT: The
Office of Environmental Technologies
Exports, Room 1003, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
phone 202-482-5225. Materials may be
faxed to 202—-482-5665, attention Sage
Chandler or Jane Siegel.

Dated: September 24, 1998.
Carlos M. Montoulieu,
Acting Deputy Assistant Secretary.
[FR Doc. 98-27893 Filed 10-16-98; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Notice of Prospective Grant of
Exclusive Patent License

AGENCY: National Institute of Standards
and Technology Commerce.

ACTION: Notice of prospective grant of
exclusive patent license.

SUMMARY: This is a notice in accordance
with 35 USC 209(c)(1) and 37 CFR
404.7(a)(1)(i) that the National Institute
of Standards of Technology (“NIST"),
U.S. Department of Commerce, is
contemplating the grant of an exclusive
license world-wide to NIST’s interest in
the invention embodied in U.S. Patent
Application 09/034,918 titled, ‘““Method
And Apparatus for Diffraction
Measurement Using A Scanning X—Ray
Source”, filed March 4, 1998; NIST
Docket No. 97-026US to Digiray
Corporation, having a place of business
at 2239 Omega Road, San Ramon, CA.
The grant of the license would be for all
fields of use.

FOR FURTHER INFORMATION CONTACT:

J. Terry Lynch, National Institute of
Standards and Technology, Industrial
Partnerships Program, Building 820,
Room 213, Gaithersburg, MD 20899.
SUPPLEMENTARY INFORMATION: The
prospective exclusive license will be
royalty-bearing and will comply with
the terms and conditions of 35 U.S.C.
209 and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within sixty days from the date of this
published Notice, NIST receives written
evidence and argument which establish
that the grant of the license would not
be consistent with the requirements of
35 U.S.C. 209 and 37 CFR 404.7. The
availability of the invention for
licensing was published in the Federal
Register, Vol. 63, No. 96 (May 19, 1998).
NIST and Digiray Corporation have
entered into a Cooperative Research and
Development Agreement (CRADA) to
further development of the invention.

U.S. Patent application 09/034,918 is
jointly owned by the U.S. Government,
as represented by the Secretary of
Commerce, and Digiray Corporation.
The present invention relates to x-ray
diffraction measurement by using
moving Xx-ray source x-ray diffraction.
The invention comprises a raster-
scanned X-ray source, a specimen, a
collimator, and a detector. The x-ray
source is electronically scanned which
allows a complete image of the x-ray
diffraction characteristics of the
specimen to be produced. The specimen
is placed remote from the x-ray source
and the detector. The collimator is
located directly in front of the detector.
The x-rays are diffracted by the
specimen at certain angles, which cause
them to travel through the collimator
and to the detector. The detector may be
placed in any radial location relative to
the specimen in order to take the
necessary measurements. The detector
can detect the intensity and/or the
wavelength of the diffracted x-rays. All
information needed to solve the Bragg
equation as well as the Laue equations
is available. The x-ray source may be
scanned electronically or mechanically.
The present invention is used to
perform texture analysis and phase
identification.

Dated October 14, 1998.
Robert E. Hebner,
Acting Deputy Director.
[FR Doc. 98-27985 Filed 10-16-98; 8:45 am)]
BILLING CODE 3510-13-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 100998E]

Gulf of Mexico Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Gulf of Mexico Fishery
Management Council will convene a
public meeting of the Red Snapper
Advisory Panel (RSAP) and the Reef
Fish Scientific and Statistical
Committee (SSC).

DATES: The RSAP meeting will begin at
8:00 a.m. on Tuesday, November 3,
1998, and conclude by 3:30 p.m. The
SSC will begin at 8:00 a.m. on
Wednesday, November 4, 1998, and
conclude by 3:30 p.m.
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ADDRESSES: The meetings will be held at
the Crowne Plaza New Orleans, 333
Poydras Street, New Orleans, LA 70130;
telephone: 504-525-9444.

Council address: Gulf of Mexico
Fishery Management Council, 3018 U.S.
Highway 301 North, Suite 1000, Tampa,
FL 33619.

FOR FURTHER INFORMATION CONTACT:
Steven Atran, Population Dynamics
Statistician, Gulf of Mexico Fishery
Management Council; telephone: 813—
228-2815.

SUPPLEMENTARY INFORMATION: The
RSAP, consisting of recreational and
commercial red snapper fishermen, will
review stock assessments of gag and
vermilion snapper that were prepared
by NMFS and reports from the Council’s
Reef Fish Stock Assessment Panel and
Socioeconomic Panel that include
biological, social, and economic
information related to the range of
acceptable biological catch (ABC). Based
on these reports, the RSAP may
recommend levels of total allowable
catch (TAC) for red snapper in 1999 and
appropriate management measures.

The SSC, consisting of economists,
biologists, sociologists, and natural
resource attorneys, will also review the
above reports, comment on their
scientific adequacy, and may make
recommendations regarding red snapper
TAC and management measures.

Although other issues not on the
agenda may come before the RSAP and
SSC for discussion, in accordance with
the Magnuson-Stevens Fishery
Conservation and Management Act,
those issues may not be the subject of
formal action during this meeting. The
RSAP’s and SSC’s actions will be
restricted to those issues specifically
identified in the agenda listed as
available by this notice.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Anne Alford at the Council (see
ADDRESSES) by October 27, 1998.

Dated: October 13, 1998.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-27973 Filed 10-16-98; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 100998D]

Western Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Western Pacific Fishery
Management Council will hold a
meeting of its Precious Corals Plan
Team.

DATES: The meeting will be held on
November 9, 1998, from 9:00 a.m. to
noon.

ADDRESSES: The meeting will be held at
the NMFS Laboratory, 2570 Dole Street,
Room 112, Honolulu, HI; telephone:
808-983-5300.

Council address: Western Pacific
Fishery Management Council, 1164
Bishop St., Suite 1400, Honolulu, HI
96813.

FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director;
telephone: 808-522-8220.

SUPPLEMENTARY INFORMATION: The
Precious Corals Plan Team will discuss
the findings of recent precious corals
research conducted in the Northwestern
Hawaiian Islands and other issues as
required.

Although other issues not on the
agenda may come before this Team for
discussion, in accordance with the
Magnuson-Stevens Fishery
Conservation and Management Act,
those issues may not be the subject of
formal action during this meeting.
Actions will be restricted to those issues
specifically identified in the agnda
listed as available by this notice.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Kitty M. Simonds, 808-522—-8220
(voice) or 808-522—-8226 (fax), at least 5
days prior to meeting date.

Dated: October 9, 1998.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-27974 Filed 10-16-98; 8:45 am]
BILLING CODE 3510-22-F

CONSUMER PRODUCT SAFETY
COMMISSION

[CPSC Docket No. 99-C0002]

The Neiman Marcus Group, Inc., a
Corporation; Provisional Acceptance
of a Settlement Agreement and Order

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice.

SUMMARY: It is the policy of the
Commission to publish settlements
which it provisionally accepts under the
Flammable Fabrics Act in the Federal
Register in accordance with the terms of
16 CFR 1118.20(e). Published below is
a provisionally-accepted Settlement
Agreement with the Neiman Marcus
Group, Inc., a corporation, containing a
civil penalty of $112,500.

DATES: Any interested person may ask
the Commission not to accept this
agreement or otherwise comment on its
contents by filing a written request with
the Office of the Secretary by November
3, 1998.

ADDRESSES: Persons wishing to
comment on this Settlement Agreement
should send written comments to the
Comment 99-C0002, Office of the
Secretary, Consumer Product Safety
Commission, Washington, D.C. 20207.
FOR FURTHER INFORMATION CONTACT:
Ronald G. Yelenik, Trail Attorney,
Office of Compliance and Enforcement,
Consumer Product Safety Commission,
Washington, D.C. 20207; telephone
(301) 504-0626, 1351.

SUPPLEMENTARY INFORMATION: The text of
the Agreement and Order appears
below.

Dated: October 14, 1998.
Sadye E. Dunn,
Secretary.

Settlement Agreement and Order

1. This Settlement Agreement and
Order, entered into between The
Neiman Marcus Group, Inc. (hereinafter,
“Neiman Marcus” or ““Respondent”), a
corporation, and the staff of the
Consumer Product Safety Commission
(hereinafter, “staff’’), pursuant to the
procedures set forth in 16 CFR 1118.20,
is a compromise resolution of the matter
described herein, without a hearing