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Rules and Regulations

Federal Register

Vol. 63, No. 241
Wednesday, December 16, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—SW-29-AD; Amendment
39-10943; AD 98-26-02]

Airworthiness Directives; Sikorsky
Aircraft Corporation Model S-61A, D,
E, L, N, NM, R, and V Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Sikorsky Aircraft
Corporation Model S-61A, D, E, L, N,
NM, R, and V helicopters, that requires
a nondestructive inspection (NDI) for
cracks in the main rotor shaft (shaft),
and requires removal of any shaft with
a crack and replacement with an
airworthy shaft. This AD also requires
appropriate marking of shafts and log
book entries by the operator to
determine the shaft retirement life, and
establishes a new retirement life for the
shaft. This amendment is prompted by
four reports of cracks occurring in
helicopters that were utilized in
repetitive external lift (REL) operations.
The actions specified by this AD are
intended to detect a fatigue crack in the
shaft that could result in shaft structural
failure, loss of power to the main rotor,
and subsequent loss of control of the
helicopter.

DATES: Effective January 20, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 20,
1999.

ADDRESSES: The service information
referenced in this AD may be obtained
from Sikorsky Aircraft Corporation,
Attn: Manager, Commercial Tech
Support, 6900 Main Street, P.O. Box

9729, Stratford, CT 06497-9129. This
information may be examined at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas
76137; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Wayne Gualzetti, Aerospace Engineer,
ANE-150, 12 New England Executive
Park, Burlington, MA 01803, telephone
(781) 238-7156, fax (781) 238-7199.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Sikorsky Aircraft
Corporation Model S-61A, D, E, L, N,
NM, R, and V helicopters was published
in the Federal Register on September
18, 1997 (62 FR 48961). That action
proposed to require a NDI of the shaft,
part number (P/N) S6135-20640-001,
S6135-20640-002, or S6137—23040—
001, used in REL operations within the
next 1,000 hours time-in-service (TIS).
The NDI must be performed in
accordance with the Overhaul Manual.
That action also proposed to establish
retirement lives for certain shafts
utilized in REL operations. For shafts
installed on helicopters utilized in REL
operations that have not been modified
in accordance with Sikorsky Customer
Service Notice (CSN) 6135-10, dated
March 18, 1987, and Sikorsky Alert
Service Bulletin (ASB) No. 61B35-53,
dated December 2, 1981, the retirement
life would be 1,500 hours TIS. For shafts
installed on helicopters utilized in REL
operations that have been modified in
accordance with Sikorsky CSN 6135-10,
dated March 18, 1987, and Sikorsky
ASB No. 61B35-53, dated December 2,
1981, the retirement life would be 2,000
hours TIS.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Several commenters state that the cost
of a replacement shaft, which is
$44,753, should be stated in the AD to
indicate the severity of the cost impact
this AD will have on owners and
operators. The FAA concurs and will
include the cost of the shaft in the AD.

One commenter states that issuance of
the AD is unnecessary because, over a
period of 38 years, there have been only

two occurrences of shaft cracks. The
FAA does not concur. There have been
a total of four reported instances of
cracked shaft flanges. All four shafts
were used in REL operations.
Subsequent tests conducted by the
manufacturer confirmed the failure due
to REL cycles and the need for the life
limitation.

The same commenter states that the
AD should be applicable to Model CH-
3C, CH-3E, HH-3C, and HH-3E
helicopters. The FAA concurs since
these restricted category helicopters are
equipped with the same main gearbox
and shaft. These models will be the
subject of future rulemaking action.

Two commenters state that the
proposed retirement life should be
increased from 2,000 hours TIS to 2,500
hours TIS. The change is requested so
that the shaft retirement time will be in
line with existing gearbox overhaul
requirements. The FAA partially
concurs. This change will allow the
shaft replacement to be conducted
concurrently with any recommended
gearbox overhaul actions. Based on a
further evaluation of the dowel pin
cracking and the fretting cracking, the
FAA has determined that the retirement
life can safely be increased from the
proposed 2,000 hours TIS to 2,200 hours
TIS. This will allow operators to get two
overhaul cycles of 1,100 hours TIS for
each shaft used in REL operations.
Therefore, the retirement life is
extended from 2,000 hours TIS to 2,200
hours TIS for shafts that have been
modified in accordance with the
Sikorsky service information described
previously. This change also will allow
operators to avoid excessive
disassembly and re-assembly of the
gearbox for overhauls and shaft removal
based on an approved 1,100 hours TIS
gearbox overhaul cycle.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

The FAA estimates that 30 helicopters
of U.S. registry that are involved in REL
operations will be affected by this AD,
that it will take approximately 2.2 work
hours per helicopter to accomplish the
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required actions during the next
scheduled overhaul, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$50 for the inspection and $44,753 for
each shaft. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $1,348,050,
assuming all 30 shafts are replaced.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 98-26-02 Sikorsky Aircraft
Corporation: Amendment 39-10943.
Docket No. 96-SW—-29-AD.

Applicability: Model S-61A, D, E, L, N,
NM, R, and V helicopters, with main rotor

shaft (shaft), part number (P/N) S6135—
20640-001, S6135-20640-002, or S6137—
23040-001, installed, certificated in any
category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (e) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the change configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To detect a fatigue crack in the shaft that
could result in shaft structural failure, loss of
power to the main rotor, and subsequent loss
of control of the helicopter, accomplish the
following:

(a) Within the next 30 calendar days or 240
hours time-in-service (TIS) after the effective
date of this AD, whichever occurs first,
determine if the shaft has been used in
repetitive external lift (REL) operations. REL
operation is defined as operation during
which the average number of external lifts
equals or exceeds six per flight hour for any
250 hour TIS period during the main gearbox
overhaul interval. An external lift is defined
as a flight cycle in which an external load is
picked up, the helicopter is repositioned
(through flight or hover), and the helicopter
hovers and releases the load and departs or
lands and departs. Record the total number
of hours TIS during which external lifts have
been conducted, as well as the number of
external lifts conducted during each hour, on
the component log card or equivalent record.
If the number of external lifts cannot be
determined, assume 6 external lifts were
conducted during each hour TIS in which
external lifts were conducted. If the hours
TIS of external lift operations cannot be
determined, assume REL operations were
conducted.

(b) For shafts used in REL operations,
within the next 1,100 hours TIS after the
effective date of this AD, conduct a non-
destructive inspection (NDI) for cracks in the
shaft in accordance with the Overhaul
Manual. If a crack is discovered in a shaft,
remove the shaft and replace it with an
airworthy shaft. Mark the removed airworthy
shafts and the replacement shafts in
accordance with the Accomplishment
Instructions in paragraphs 2E and 2f of
Sikorsky Aircraft Corporation Alert Service
Bulletin (ASB) No. 61B35-68, dated July 19,
1996. Once a shaft has been designated and
marked as an REL shaft, it is life-limited

accordingly for the remainder of that shaft’s
airworthy service life.

(c) Retire all shafts that have been used in
REL operations as follows:

(1) Shafts that have been modified in
accordance with Sikorsky Customer Service
Notice 6135-10, dated March 18, 1997, and
Sikorsky ASB No. 61B35-53, dated December
2, 1981 (modified REL shafts), must be
removed from service on or before attaining
2,200 hours TIS.

(2) Shafts that have not been modified in
accordance with Sikorsky Customer Service
Notice 6135-10, dated March 18, 1987, and
Sikorsky ASB 61B35-53, dated December
1981 (unmodified REL shafts), must be
removed from service on or before attaining
1,500 hours TIS.

(d) This AD revises the Limitations section
of the maintenance manual by establishing
new retirement lives of 1,500 hours TIS for
unmodified REL shafts and 2,200 hours TIS
for modified REL shafts.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Boston
Aircraft Certification Office. Operators shall
submit their requests through an FAA
Principal Maintenance Inspector, who may
concur or comment and then send it to the
Manager, Boston Aircraft Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Boston Aircraft
Certification Office.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(9) The marking of the shaft shall be done
in accordance with Sikorsky Aircraft
Corporation Alert Service Bulletin No.
61B35-68, dated July 19, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Sikorsky Aircraft Corporation, Attn: Manager,
Commercial Tech Support, 6900 Main Street,
P.O. Box 9729, Stratford, CT 06497-9129.
Copies may be inspected at the FAA, Office
of the Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort Worth,
Texas; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

(h) This amendment becomes effective on
January 20, 1999.

Issued in Forth Worth, Texas, on December
7,1998.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 98-33106 Filed 12-15-98; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-NM-275—-AD; Amendment
39-10942; AD 98-26-01]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Airbus Model A310
series airplanes, that requires various
inspections to detect fatigue cracks at
certain locations on the fuselage,
horizontal stabilizer, and wings and tail,
and repair or modification, if necessary;
and installation of doublers. This
amendment also adds new inspections
and reduces certain inspection intervals.
This amendment is prompted by results
of full-scale fatigue testing of a Model
A310 series airplane, which revealed
fatigue cracks at those locations. The
actions specified by this AD are
intended to prevent reduced structural
integrity of the fuselage, horizontal
stabilizer, and wings.

DATES: Effective January 20, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 20,
1999.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Airbus Model
A310 series airplanes was published as
a supplemental notice of proposed
rulemaking (NPRM) in the Federal

Register on July 21, 1998 (63 FR 39045).
That supplemental NPRM proposed to
require various inspections to detect
fatigue cracks at certain locations on the
fuselage, horizontal stabilizer, and
wings and tail, and repair or
modification, if necessary; and
installation of doublers. That
supplemental NPRM also proposed to
add new inspections and reduce certain
inspection intervals.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

One commenter supports the
proposed rule.

Request to Withdraw AD

The ATA, on behalf of one of its
members, questions the need for an AD,
and requests a meeting with the FAA to
develop an alternative that would
provide a program more beneficial to
cost and safety. The commenter
indicates that, while manufacturers
routinely solicit comments from affected
operators for aging aircraft issues,
nothing in the proposal suggests that its
requirements have been well
coordinated with operators before being
advised of pending rulemaking.

Additionally, the commenter
questions whether each of the 16
referenced service bulletins individually
satisfies the requirement of part 39
(“Airworthiness Directives”) of the
Federal Aviation Regulations (14 CFR
part 39) that an unsafe condition exists.
As an example, the commenter points
out that, in describing the reason for
Airbus Service Bulletin A310-53-2014,
Airbus states that the existence of a
‘““crack does not affect aircraft
safety. . . .”

The FAA infers that the commenter
requests the AD be withdrawn. The
FAA does not concur with that request.
Each of the 16 service bulletins cited in
the original Notice of Proposed
Rulemaking (NPRM), as well as the 2
additional service bulletins included in
this Supplemental NPRM, address
fatigue cracking in the wing, fuselage,
and empennage structure of the
airplane. As specified in the Airbus
Structural Repair Manual (SRM), the
wing, fuselage, and empennage
structure is primary structure that
contributes significantly to carrying
flight, ground, and pressurization loads.
As is the case with the structure of
many commercial airplanes, failure of a
single part is not likely to be

catastrophic, and safe flight could
continue for some time with any single
part being cracked or broken. However,
if the parts specified in the service
bulletins cited in this AD are cracked or
failed, the residual strength of the
surrounding aircraft structure would be
reduced; this could cause failure of
structural members, or could initiate or
accelerate cracking of other structural
members. Such failure clearly poses an
unsafe condition. Issuance of an AD
(without further delay) is the
appropriate vehicle by which unsafe
conditions are corrected.

Request for Alternative to Issuance of
AD

One ATA member suggests that, as an
alternative to issuance of an AD,
operators’ maintenance programs could
be revised or adjusted to accomplish the
inspection requirements of the proposed
AD in line with scheduled maintenance
visits. The commenter states that the
A310 Maintenance Planning Document
(MPD), one of the primary documents
used by operators, addresses all areas
covered by the proposed AD. The
commenter adds that coordinating
revisions to the inspection intervals
specified in the MPD and corresponding
service bulletins is more appropriate
than issuing an AD. The commenter
believes that this alternative would be
less costly, would provide better control
of early detection of damage, and would
provide a better level of safety. The
commenter states that no operator has
yet found damage in the proposed
inspection areas; however, the
commenter submits no data to support
its contention.

The FAA does not concur that
revising the MPD is more appropriate
than issuing an AD. Accomplishment of
the requirements detailed in the service
bulletins is considered necessary, since
those documents provide detailed
inspection information necessary to
address the unsafe condition that may
not be contained in the MPD.
Additionally, the FAA has determined
that solely relying on a revision of the
maintenance document will not provide
the same level of safety, since this
document is not mandatory and, in any
event, could be subsequently revised or
adjusted without FAA approval. No
change to the final rule is necessary in
this regard.

Clarification of Development of
Compliance Thresholds

One commenter indicates that it will
request a review of the applicable
service bulletins by the manufacturer to
assure that the stated compliance
thresholds have a sound technical basis.
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The commenter requests that the FAA
coordinate this review with Airbus so
that the AD is consistent with any
changes being considered by Airbus.
The commenter adds that, if necessary,
the comment period should be extended
so that coordination among Airbus,
affected operators, and the FAA can be
accomplished.

Another commenter expresses
concern that the initial inspection
thresholds specified in the proposal do
not coincide with test findings, and
guestions how the criteria were
developed. For example, the commenter
objects to one threshold specified in the
proposal as 12,000 flight cycles (FC)
(with repetitive intervals of 5,000 FC)
when cracking was not detected until
90,000 FC. The commenter indicates
that, given the inspection thresholds
specified in the proposal, operators will
be forced to ground aircraft for special
inspection visits, which impacts
revenue and other operational
parameters. The commenter believes
that adjustments in operators’ FAA-
approved maintenance programs to
achieve the required inspections and to
maintain a level of safety will enhance
the effectiveness of such programs.

The FAA finds that clarification is
necessary concerning development of
the compliance times specified in this
AD. The inspection thresholds are based
on test data, and adjustment to the
thresholds to correspond with operators’
various maintenance programs is not
always possible. The relationship
between the specified inspection
threshold and the test data is based on
a number of variables. In the example
identified by the commenter, the crack
was detected after 90,000 FC, and an
inspection threshold of 12,000 FC was
established. This reduction in flight
cycles from the time that the crack was
detected during testing to the inspection
threshold established, is necessary to
account for variations in operational
usage, crack initiation and growth,
inspection techniques, and human
operational error. Additionally, the
nature of fatigue testing requires that a
*‘scatter” factor be applied to the data.
This scatter factor accounts for the
number of specimens tested, material
property variations, geometry/
configuration variations, environmental
effects, and loading variations.

Based on these factors, the FAA has
determined that the inspection
thresholds established by Airbus, and
approved by the DGAC, are acceptable
to maintain the operational safety of
these airplanes. No change to this final
rule is necessary.

Directions of Cracking

One commenter, Airbus, requests that
the FAA clarify the definitions of
directions of cracking. Airbus references
a sentence that appears in the preamble
to the original NPRM, which reads as
follows: “Operators should note that
although the French AD specifies that
the airplane may be operated for 500
landings prior to repair of any crack that
extends rearward, paragraph (h)(2)(iii)
of this proposed AD would require that
such cracking be repaired prior to
further flight.” Airbus states that the
“forward” crack propagates in the
direction of the skin edge, and upon
reaching the skin edge, the crack will
not grow further; therefore, Airbus
concludes that repair can be deferred for
500 flights. Airbus states that a
“rearward’’ crack would propagate in
the direction of the front spar where the
skin thickness increases and crack
propagation slows down; therefore,
repair of such rearward cracking also
can be deferred for 500 flights.

The FAA does not concur. It is the
FAA'’s policy to require repair of known
cracks prior to further flight, except in
certain cases of unusual need. This
policy is based on the fact that such
damaged airplanes do not conform to
the FAA-certificated type design and,
therefore, are not airworthy until a
properly approved repair is
incorporated. Therefore, since the FAA
is unaware of any unusual need for
repair deferral in this case, it has
determined that, due to the safety
implications and consequences
associated with such cracking, any
subject wing skin that is found to be
cracked must be repaired prior to
further flight. No change to the final rule
is necessary.

Request To Revise Cost Impact
Information

The ATA, on behalf of one of its
members, requests that the FAA revise
the cost impact information presented
in the proposed AD. The ATA believes
that the actual cost for accomplishment
of the proposed requirements is
considerably greater than that specified
in the proposed AD. One ATA member
justifies this request by presenting its
own cost estimate.

The ATA adds that the “boilerplate”
paragraph contained in the proposed
AD that indicates why a full cost-benefit
analysis has not been accomplished (or
is needed) is “‘particularly offensive” to
those affected. One ATA member
believes that the paragraph is contrary
to all established procedures of a
rulemaking process, and the decision to
issue an AD is being based on

inaccurate and/or limited data. The
ATA concludes that for the FAA to state
that the level of safety has been
determined previously to be cost
beneficial discourages the submittal of
any meaningful comments concerning
the cost impact of the proposed AD. The
ATA states that when operators submit
comments to a docket on the cost of AD
compliance, those operators are doing
so to support the contention that equally
safe alternative measures should be
considered.

The FAA does not concur that the
cost impact information should be
revised based on the commenter’s
justification. (However, it should be
noted that the cost impact information
presented in this AD was revised in the
supplemental NPRM to reflect updated
information presented in the latest
service bulletin revisions.)

The cost impact information
represents the FAA’s best estimate as to
the number of work hours that will be
necessary to accomplish the
requirements of the AD. The FAA
arrived at this estimate using cost
information obtained from the airframe
manufacturer. The FAA recognizes that
actual costs may vary depending upon
the operation of each individual airline
and the degree to which the airplane has
been opened up for access for other
maintenance or inspection actions.

The “boilerplate” paragraph
referenced by the ATA and one of its
members is included in especially
expensive AD’s, not to discourage
comments regarding cost, but simply to
explain why the FAA does not prepare
full cost-benefit analyses. Cost
effectiveness of AD’s is always a
primary issue for the FAA in the
development of AD’s. The FAA
routinely adopts compliance times and
methods that are designed to minimize
the cost impact on operators. Thus, the
FAA'’s approach is entirely consistent
with Executive Order 12866 in that it
complies fully with the philosophy and
principles set forth in Section 1 of the
executive order. It should be noted that
AD’s were explicitly exempted from the
Office of Management and Budget
(OMB) coordination process described
in Section 6 of Executive Order 12866.
The explanation of why full cost-benefit
analyses are not required for AD’s is
consistent with this exemption.

As for the ATA’s conclusion that the
FAA is discouraging meaningful
comments concerning cost by
previously determining the level of
safety to be cost beneficial, the FAA has
not stated that a cost-benefit analysis
has already been accomplished for AD’s.
Rather, the paragraph states that the
purpose of the AD is to restore the level
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of safety to that which has already been
determined to be cost-effective. Under
these circumstances, as stated in the
paragraph, a full cost-benefit analysis
would be redundant and unnecessary.
The purpose of AD’s is distinctly
different from the purpose of most other
FAA regulations, which is to improve
the level of safety established by the
existing regulations. Under these
circumstances, it is appropriate to
conduct a cost-benefit analysis to
determine whether the improvement in
safety is cost-effective.

The FAA does not discourage
comments concerning costs; to the
contrary, every AD includes a provision
specifically requesting comments on the
economic aspects of the AD. Given the
volume of such comments from
operators, there does not appear to be
any misunderstanding on the part of
most operators about the
appropriateness of submitting such
comments.

Finally, concerning the ATA’s
statement that operators submit

comments concerning cost to support
their contention that equally safe
alternative measures should be
considered, if a commenter proposes a
less costly alternative that achieves an
acceptable level of safety, the FAA may
concur with the comment and revise the
AD accordingly. On the other hand, if a
commenter simply requests a change
without justifying it or providing data to
substantiate it, the FAA may not concur.
However, every AD contains a provision
allowing operators to comply with the
AD using an alternative method of
compliance (or extension of compliance
time) approved by the FAA.

Explanation of Change Made to This
Final Rule

Paragraph (h) of the final rule has
been revised to cite Revision 2 of Airbus
Service Bulletin A310-57-2002, dated
January 4, 1996, as an additional source
of service information for
accomplishment of the actions specified
in that paragraph. Revision 2 contains
no substantive differences from

Revision 1 of the service bulletin, which
was cited as the appropriate source of
service information in the supplemental
NPRM.

Conclusion

After careful review of the available
data, including the change noted above,
the FAA has determined that air safety
and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 36 airplanes
of U.S. registry will be affected by this
AD. Approximate work hours to
accomplish the required actions and
costs for required parts are listed in the
following table. The average labor rate is
$60 per work hour.

A310 service bulletin No. Work hours Part;lg(r)“set/ ar- | cost/airplane Ng'rp?;#e'g Numbﬁeerdmod|-
53-2014 78 $12,121 $16,801 7 5
53-2016 .... 317 14,282 33,302 12 5
53-2054 .... 11 N/A 660 8 0
53-2057 .... 12 N/A 720 13 0
53-2059 .... 13 N/A 780 17 0
53-2074 .... 232 N/A 13,920 17 0
55-2002 .... 715 34,100 77,000 7 6
55-2004 .... 16 N/A 960 11 0
57-2002 .... 8 N/A 480 6 0
57-2006 .... 52 N/A 3,120 2 0
57-2032 .... 5 N/A 300 6 0
57-2037 .... 2 N/A 120 6 0
57-2039 .... 3 N/A 180 15 0
57-2046 .... 172 N/A 10,320 33 0
57-2047 82 N/A 4,920 24 0
57-2050 24 N/A 1,440 20 0
57-2064 .... 8 N/A 480 26 0
57-2038 6 N/A 360 0 0

Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $1,845,591. However, the FAA has
been advised that a certain number of
U.S.-registered airplanes already have
been modified in accordance with the
requirements of this AD. (The numbers
of U.S.-registered airplanes that have
already been modified are listed under
the heading, “Number Modified,” in the
table above.) Therefore, the future
economic cost impact of this rule on
U.S. operators is now $1,133,076.

The FAA recognizes that the
obligation to maintain aircraft in an
airworthy condition is vital, but
sometimes expensive. Because AD’s
require specific actions to address
specific unsafe conditions, they appear

to impose costs that would not
otherwise be borne by operators.
However, because of the general
obligation of operators to maintain
aircraft in an airworthy condition, this
appearance is deceptive. Attributing
those costs solely to the issuance of this
AD is unrealistic because, in the interest
of maintaining safe aircraft, prudent
operators would accomplish the
required actions even if they were not
required to do so by the AD.

A full cost-benefit analysis has not
been accomplished for this AD. As a
matter of law, in order to be airworthy,
an aircraft must conform to its type
design and be in a condition for safe
operation. The type design is approved
only after the FAA makes a

determination that it complies with all
applicable airworthiness requirements.
In adopting and maintaining those
requirements, the FAA has already
made the determination that they
establish a level of safety that is cost-
beneficial. When the FAA, as in this
AD, makes a finding of an unsafe
condition, this means that the original
cost-beneficial level of safety is no
longer being achieved and that the
required actions are necessary to restore
that level of safety. Because this level of
safety has already been determined to be
cost-beneficial, a full cost-benefit
analysis for this AD would be redundant
and unnecessary.
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Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-26-01 Airbus Industrie: Amendment
39-10942. Docket 95-NM-275—-AD.

Applicability: All Model A310 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (u) of this AD.

The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the fuselage, horizontal stabilizer, and wings,
accomplish the following:

(a) For airplanes listed in Airbus Service
Bulletin A310-53-2014, Revision 5, dated
June 9, 1992, as revised by Service Bulletin
Change Notices 5.A., dated September 29,
1992, and 5.B., dated February 5, 1996: Prior
to the accumulation of 12,000 total flight
cycles, or within 500 flight cycles after the
effective date of this AD, whichever occurs
later, perform an eddy current inspection to
detect cracks on the fuselage center section
doublers at frame 40, and install new
doublers, in accordance with Airbus Service
Bulletin A310-53-2014, Revision 5, dated
June 9, 1992, as revised by Service Bulletin
Change Notices 5.A., dated September 29,
1992, and 5.B., dated February 5, 1996.
Except as provided by paragraph (t) of this
AD, if any discrepancy is found, prior to
further flight, perform follow-on corrective
actions, as applicable, in accordance with the
service bulletin.

(b) For airplanes listed in Airbus Service
Bulletin A310-53-2016, Revision 5, dated
December 7, 1992: Prior to the accumulation
of 12,000 total flight cycles, or within 1,000
flight cycles after the effective date of this
AD, whichever occurs later, perform a
defectoscope or rototest inspection to detect
cracks in the area of frame 47 and frame 54,
and install new doublers, in accordance with
Airbus Service Bulletin A310-53-2016,
Revision 5, dated December 7, 1992. Except
as provided by paragraph (t) of this AD, if
any discrepancy is found, prior to further
flight, perform follow-on corrective actions,
as applicable, in accordance with the service
bulletin.

(c) For airplanes listed in Airbus Service
Bulletin A310-53-2054, Revision 2, dated
May 22, 1990: Prior to the accumulation of
12,000 total flight cycles, or within 1,000
flight cycles after the effective date of this
AD, whichever occurs later, and thereafter at
intervals not to exceed 3,000 flight cycles,
perform a visual inspection to detect cracks
on frame 46 between the left- and right-hand
sides of stringers 21 and 22 on the forward
and aft faces in accordance with Airbus
Service Bulletin A310-53-2054, Revision 2,
dated May 22, 1990. If any crack is found,
prior to further flight, repair in accordance
with Airbus Service Bulletin A310-53—-2054,
Revision 2, dated May 22, 1990.

(1) Accomplishment of the repair required
by paragraph (c) of this AD, or modification
of the reinforcement angle runout in
accordance with Airbus Service Bulletin
A310-53-2019, Revision 2, dated May 22,
1990, terminates the repetitive inspection
requirements of paragraph (c) of this AD.

(2) Accomplishment of paragraph (c) of
this AD terminates the requirements of AD
91-13-01, amendment 39-7032.

(d) For airplanes listed in Airbus Service
Bulletin A310-53-2057, Revision 1, dated

April 30, 1992: Perform a visual inspection
to detect cracks at the T-section connecting
frame 50A to the beam between the left- and
right-hand sides of frames 50 and 51, in
accordance with Airbus Service Bulletin
A310-53-2057, Revision 1, dated April 30,
1992. Perform the inspection at the time
specified in paragraph (d)(1) or (d)(2) of this
AD, as applicable. If any crack is found, prior
to further flight, accomplish Airbus
Modifications No. 4853 and No. 5273 in
accordance with Airbus Service Bulletin
A310-53-2057, Revision 1, dated April 30,
1992. Accomplishment of these
modifications terminates the requirements of
this paragraph.

(1) For the airplane having manufacturer’s
serial number (MSN) 191: Prior to the
accumulation of 24,000 total flight cycles, or
within 1,000 flight cycles after the effective
date of this AD, whichever occurs later; and
thereafter at intervals not to exceed 6,000
flight cycles.

(2) For airplanes other than the airplane
identified in paragraph (d)(1) of this AD:
Prior to the accumulation of 12,000 total
flight cycles, or within 1,000 flight cycles
after the effective date of this AD, whichever
occurs later; and thereafter at intervals not to
exceed 6,000 flight cycles.

(e) For airplanes listed in Airbus Service
Bulletin A310-53-2059, Revision 1, dated
January 4, 1996: Perform a visual inspection
to detect cracks in the lower milled side
panel at the lap joint with the upper side
panel at frame 47 and stringer 22, left- and
right-hand sides, in accordance with Airbus
Service Bulletin A310-53-2059, Revision 1,
dated January 4, 1996. Perform the inspection
at the time specified in paragraph (e)(1) or
(e)(2) of this AD, as applicable. Except as
provided by paragraph (t) of this AD, if any
crack is found, prior to further flight, repair
in accordance with the service bulletin.
Thereafter, repeat the inspections at intervals
not to exceed 9,000 flight cycles, or
accomplish Airbus Modification 5997
(Airbus Service Bulletin A310-53-2058).
Accomplishment of either the repair or
Airbus Modification 5997 constitutes
terminating action for the repetitive
inspections required by this paragraph.

(1) For Model A310-200 series airplanes,
accomplish the inspection at the time
specified in paragraph (e)(1)(i) or (e)(1)(ii) of
this AD, as applicable.

(i) For airplanes that have accumulated less
than 20,000 total flight cycles as of the
effective date of this AD: Prior to the
accumulation of 18,000 total flight cycles, or
within 2,000 flight cycles after the effective
date of this AD, whichever occurs later.

(ii) For airplanes that have accumulated
20,000 or more total flight cycles as of the
effective date of this AD: Within 1,000 flight
cycles after the effective date of this AD.

(2) For Model A310-300 series airplanes,
accomplish the inspection at the time
specified in paragraph (e)(2)(i) or (e)(2)(ii) of
this AD, as applicable.

(i) For airplanes that have accumulated less
than 19,700 total flight cycles as of the
effective date of this AD: Prior to the
accumulation of 18,000 total flight cycles, or
within 1,700 flight cycles after the effective
date of this AD, whichever occurs later.
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(i) For airplanes that have accumulated
19,700 or more total flight cycles as of the
effective date of this AD: Within 850 flight
cycles after the effective date of this AD.

(f) For airplanes listed in Airbus Service
Bulletin A310-55-2002, Revision 4, dated
April 28, 1989: Prior to the accumulation of
12,000 total flight cycles, or within 1,000
flight cycles after the effective date of this
AD, whichever occurs later, perform an eddy
current inspection to detect cracks on the
upper integral part adjacent to the rear attach
fittings on the horizontal stabilizer, and
modify the horizontal stabilizer, in
accordance with Airbus Service Bulletin
A310-55-2002, Revision 4, dated April 28,
1989. Except as provided by paragraph (t) of
this AD, if any discrepancy is found, prior to
further flight, perform follow-on corrective
actions, as applicable, in accordance with the
service bulletin.

(9) For airplanes listed in Airbus Service
Bulletin A310-55-2004, Revision 2, dated
February 7, 1991: Perform a high frequency
eddy current rototest inspection to detect
cracks at specified fastener holes in the top
skin chordwise splice along the contour of
the steel doubler between ribs 3 and 4 on the
left- and right-hand center and side boxes on
the horizontal stabilizer in accordance with
Airbus Service Bulletin A310-55-2004,
Revision 2, dated February 7, 1991, at the
time specified in paragraph (g)(1) or (g)(2) of
this AD, as applicable. Except as provided by
paragraph (t) of this AD, if any discrepancy
is found, prior to further flight, perform
follow-on corrective actions, as applicable, in
accordance with the service bulletin.

(1) For airplanes on which Airbus
Modification A310-4933 (Airbus Service
Bulletin A310-55-2002) was accomplished
prior to the accumulation of 6,000 total flight
cycles on the airplane; or for airplanes having
MSN 311 through 414 inclusive, on which
Airbus Modification A310-4933 was
accomplished during production: Prior to the
accumulation of 18,000 total flight cycles, or
within 1,000 flight cycles after the effective
date of this AD, whichever occurs later; and
thereafter at intervals not to exceed 12,000
flight cycles.

(2) For airplanes on which Airbus
Modification A310-4933 (Airbus Service
Bulletin A310-55-2002) was accomplished
upon or after the accumulation of 6,000 total
flight cycles: Prior to the accumulation of
12,000 flight cycles since the modification, or
within 1,000 flight cycles after the effective
date of this AD, whichever occurs later; and
thereafter at intervals not to exceed 12,000
flight cycles.

(h) For airplanes listed in Airbus Service
Bulletin A310-57-2002, Revision 2, dated
January 4, 1996: Prior to the accumulation of
12,000 total flight cycles, or within 1,000
flight cycles after the effective date of this
AD, whichever occurs later; and thereafter at
intervals not to exceed 3,000 flight cycles;
perform a detailed visual inspection to detect
cracks in the external surface of the wing
lower skin around the landing access panel
holes of the leading edge, in accordance with
Airbus Service Bulletin A310-57-2002,
Revision 1, dated July 2, 1992; or Revision 2,
dated January 4, 1996. If any discrepancy is
found, prior to further flight, repair in

accordance with a method approved by
either the Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, or the Direction Generale de
I’Aviation Civile (DGAC) (or its delegated
agent). Accomplishment of Airbus
Modification 5101 (Airbus Service Bulletin
A310-57-2003) terminates the repetitive
inspection requirements of paragraph (h) of
this AD.

(i) For airplanes listed in Airbus Service
Bulletin A310-57-2006, Revision 3, dated
May 2, 1996: Prior to the accumulation of
6,000 total flight cycles, or within 1,000 flight
cycles after the effective date of this AD,
whichever occurs later; and thereafter at
intervals not to exceed 3,000 flight cycles;
perform an eddy current inspection to detect
cracks in the holes around the overwing
refueling aperture at ribs 13-14, in
accordance with Airbus Service Bulletin
A310-57-2006, Revision 3, dated May 2,
1996. Except as provided by paragraph (t) of
this AD, if any discrepancy is found, prior to
further flight, perform follow-on corrective
actions, as applicable, in accordance with the
service bulletin. Accomplishment of Airbus
Modification 5891H5128 (Airbus Service
Bulletin A310-57-2020) terminates the
repetitive inspection requirements of
paragraph (i) of this AD.

(i) For airplanes listed in Airbus Service
Bulletin A310-57-2032, Revision 3, dated
January 4, 1996: Prior to the accumulation of
12,000 total flight cycles, or within 1,000
flight cycles after the effective date of this
AD, whichever occurs later; and thereafter at
intervals not to exceed 4,500 flight cycles;
perform a detailed visual inspection to detect
cracks around the bolts in the wing top skin
upper surface of the front spar between rib
7 and rib 28, in accordance with Airbus
Service Bulletin A310-57-2032, Revision 3,
dated January 4, 1996. If any discrepancy is
found, prior to further flight, repair in
accordance with a method approved by the
Manager, International Branch, ANM-116, or
the DGAC (or its delegated agent).
Accomplishment of Airbus Modification
5026H0878 (Airbus Service Bulletin A310—
57-2005) terminates the repetitive inspection
requirements of paragraph (j) of this AD.

(k) For airplanes listed in Airbus Service
Bulletin A310-57-2037, Revision 3, dated
January 4, 1996: Prior to the accumulation of
12,000 total flight cycles, or within 1,000
flight cycles after the effective date of this
AD, whichever occurs later; and thereafter at
intervals not to exceed 3,000 flight cycles;
perform a high frequency eddy current
inspection to detect cracks around the
attachment bolt heads for the shroud panel
landing on the bottom skin aft of the rear
spar, forward of access door 575CB/675CB, in
accordance with Airbus Service Bulletin
A310-57-2037, Revision 3, dated January 4,
1996. If any discrepancy is found, prior to
further flight, repair in accordance with a
method approved by the Manager,
International Branch, ANM-116, or the
DGAC (or its delegated agent).
Accomplishment of Airbus Modification
5106H0894 (Airbus Service Bulletin A310—
57-2004) terminates the repetitive inspection
requirements of paragraph (k) of this AD.

(I) For airplanes listed in Airbus Service
Bulletin A310-57-2039, dated

September 24, 1990: Perform either an
eddy current or visual inspection to detect
cracks on the left and right vertical posts,
numbers 1 through 5 inclusive, in the wing
center box at frame 40/41, in accordance with
Airbus Service Bulletin A310-57—-2039,
dated September 24, 1990. Perform the
inspection at the time specified in paragraph
(N(2) or ()(2) of this AD, as applicable.
Except as provided by paragraph (t) of this
AD, if any crack is found, prior to further
flight, accomplish the modification specified
in Airbus Service Bulletin A310-57-2041,
dated September 24, 1990, in accordance
with Airbus Service Bulletin A310-57-2039,
dated September 24, 1990.

(1) For airplanes on which Airbus
Modification 7541/S7973 (reference Airbus
Service Bulletin A310-57-2041) has not been
accomplished: Inspect prior to the
accumulation of 21,000 total flight cycles, or
within 1,000 flight cycles after the effective
date of this AD, whichever occurs later; and
thereafter at intervals not to exceed 4,200
flight cycles (for a visual inspection), or 7,500
flight cycles (for an eddy current inspection).

(2) For airplanes on which Airbus
Modification 7541/S7973 (reference Airbus
Service Bulletin A310-57-2041) has been
accomplished: Inspect at the time specified
in the graph contained in NOTE 1 of
paragraph 1.A.(2) of Airbus Service Bulletin
A310-57-2039, dated September 24, 1990, or
within 1,000 flight cycles after the effective
date of this AD, whichever occurs later; and
thereafter at intervals not to exceed 5,000
flight cycles (for a visual inspection), or 8,600
flight cycles (for an eddy current inspection).

(m) For Model A310-200 series airplanes
on which Airbus Modification 7925H1113
has not been accomplished: Prior to the
accumulation of 12,000 total flight cycles, or
within 1,000 flight cycles after the effective
date of this AD, whichever occurs later,
perform an ultrasonic inspection to detect
cracks in certain bolt holes where the main
landing gear forward pick-up fitting is
attached to the rear spar, in accordance with
Airbus Service Bulletin A310-57—-2046,
Revision 4, dated October 16, 1996
(including Appendix 1, Revision 3, dated
October 17, 1995), as revised by Service
Bulletin Change Notice 4A, dated October 16,
1996. Accomplishment of paragraph (m) of
this AD terminates the requirements of AD
91-06-18, amendment 39-6940.

(1) If no crack is found, accomplish either
paragraph (m)(2)(i) or (m)(1)(ii) of this AD in
accordance with the service bulletin at the
time specified in that paragraph.

(i) Repeat the inspection of the bolt/stud
holes thereafter at intervals not to exceed
3,500 flight cycles. Or

(i) Prior to further flight, accomplish
Airbus Modification 7925H1113; and, prior
to the accumulation of 18,000 flight cycles
after accomplishment of Airbus Modification
7925H1113, perform the inspection required
by paragraph (m) of this AD. Repeat the
inspection thereafter at intervals not to
exceed 11,600 flight cycles.

Note 2: Airbus Service Bulletin A310-57—
2046, Revision 4, dated October 16, 1996
(including Appendix 1, Revision 3, dated
October 17, 1995), as revised by Service
Bulletin Change Notice 4A, dated October 16,
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1996, references Airbus Service Bulletin
A310-57-2049 and Repair Instruction R571—
49305 as additional sources of service
information for accomplishment of Airbus
Modification 7925H1113.

(2) If any crack is found, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116, or the DGAC (or its
delegated agent).

(n) For Model A310-300 series airplanes
on which Airbus Modification 7925H1113
has not been accomplished: Prior to the
accumulation of 9,000 flight cycles, or within
1,000 flight cycles after the effective date of
this AD, whichever occurs later, perform an
ultrasonic inspection to detect cracks in
certain bolt holes where the main landing
gear forward pick-up fitting is attached to the
rear spar, in accordance with Airbus Service
Bulletin A310-57-2046, Revision 4, dated
October 16, 1996 (including Appendix 1,
Revision 3, dated October 17, 1995), as
revised by Service Bulletin Change Notice
4A, dated October 16, 1996. Accomplishment
of paragraph (n) of this AD terminates the
requirements of AD 91-06-18, amendment
39-6940.

(1) If no crack is found, accomplish either
paragraph (n)(1)(i) or (n)(1)(ii) of this AD in
accordance with the service bulletin at the
time specified in that paragraph.

(i) Repeat the inspection of the bolt/stud
holes thereafter at intervals not to exceed
3,100 flight cycles. Or

(i) Prior to further flight, accomplish
Airbus Modification 7925H1113; and, prior
to the accumulation of 18,000 flight cycles
after accomplishment of Airbus Modification
7925H1113, perform the inspection required
by paragraph (n) of this AD. Repeat the
inspection thereafter at intervals not to
exceed 11,600 flight cycles.

Note 3: Airbus Service Bulletin A310-57—
2046, Revision 4, dated October 16, 1996
(including Appendix 1, Revision 3, dated
October 17, 1995), as revised by Service
Bulletin Change Notice 4A, dated October 16,
1996, references Airbus Service Bulletin
A310-57-2049 and Repair Instruction R571—
49305 as additional sources of service
information for accomplishment of Airbus
Modification 7925H1113.

(2) If any crack is found, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116, or the DGAC (or its
delegated agent).

(o) For airplanes listed in Airbus Service
Bulletin A310-57-2047, Revision 2, dated
January 22, 1997: Perform a rotating probe
inspection to detect cracks in the fastener
holes on the left- and right-hand sides of the
rear spar internal angle and tee fitting, in
accordance with Airbus Service Bulletin
A310-57-2047, Revision 2, dated January 22,
1997, at the applicable time specified in
NOTE 2 of paragraph 1.A.(2) of the service
bulletin, or within 1,000 flight cycles after

the effective date of this AD, whichever
occurs later; and thereafter at the intervals
specified in NOTE 2 of paragraph 1.A.(2) of
the service bulletin. Except as provided by
paragraph (t) of this AD, if any discrepancy
is found, prior to further flight, perform
follow-on corrective actions in accordance
with the service bulletin.

(p) For airplanes listed in Airbus Service
Bulletin A310-57-2050, dated April 23,
1990, as revised by Service Bulletin Change
Notices 0.A., dated September 29, 1992, and
0.B., dated January 6, 1995: Perform a visual
or rotating probe inspection to detect cracks
in the drain holes on the lower skin panel in
the center wing box between frames 42 and
46, in accordance with Airbus Service
Bulletin A310-57-2050, dated April 23,
1990, as revised by Service Bulletin Change
Notices 0.A., dated September 29, 1992, and
0.B., dated January 6, 1995, at the applicable
time specified in NOTE 1 of paragraph
1.A.(2) of the service bulletin, or within 1,000
flight cycles after the effective date of this
AD, whichever occurs later; and thereafter at
intervals not to exceed those specified in
NOTE 1 of paragraph 1.A.(2) of the service
bulletin. Except as provided by paragraph (t)
of this AD, if any discrepancy is found, prior
to further flight, perform follow-on corrective
actions in accordance with the service
bulletin. Accomplishment of Airbus
Modification number 613056815 (Airbus
Service Bulletin A310-57-2048), constitutes
terminating action for the repetitive
inspections required by paragraph (p) of this
AD.

(q) For airplanes listed in Airbus Service
Bulletin A310-53-2074, Revision 1, dated
February 20, 1995: Perform visual and eddy
current inspections to detect damaged
sealant, corrosion, and cracks in accordance
with Airbus Service Bulletin A310-53-2074,
Revision 1, dated February 20, 1995.
Accomplish these requirements at the
applicable time specified in Table 2 of
paragraph 1.C.(4) of the service bulletin, or
within 1,000 flight cycles after the effective
date of this AD, whichever occurs later; and
thereafter at intervals not to exceed those
specified in Table 2 of paragraph 1.C.(4) of
the service bulletin, as applicable. Except as
provided by paragraph (t) of this AD, if any
discrepancy is found, prior to further flight,
perform follow-on corrective actions in
accordance with the service bulletin.

(r) For airplanes listed in Airbus Service
Bulletin A310-57-2064, dated August 24,
1995: Perform an eddy current inspection to
detect cracks of the upper corner angle fitting
and the vertical tee fitting at left and right
frame 40, in accordance with Airbus Service
Bulletin A310-57-2064, dated August 24,
1995. Perform the inspection at the time
specified in paragraph (r)(1) or (r)(2) of this
AD, as applicable. Except as provided by
paragraph (t) of this AD, if any crack is
found, prior to further flight, perform
corrective actions in accordance with the
service bulletin.

(1) For Model A310-200 series airplanes:
Prior to the accumulation of 18,000 total
flight cycles, or within 2,000 flight cycles
after the effective date of this AD, whichever
occurs later; and thereafter at intervals not to
exceed 11,000 flight cycles.

(2) For Model A310-300 series airplanes:
Prior to the accumulation of 18,000 total
flight cycles, or within 1,700 flight cycles
after the effective date of this AD, whichever
occurs later; and thereafter at intervals not to
exceed 7,700 flight cycles.

(s) For airplanes listed in Airbus Service
Bulletin A310-57-2038, Revision 2, dated
January 4, 1996: Prior to the accumulation of
12,000 total flight cycles, or within 1,500
flight cycles after the effective date of this
AD, whichever occurs later, perform a high
frequency eddy current (HFEC) or X-ray
inspection to detect cracking of the stringer
runouts inboard and outboard of rib 14 at
stringers 6, 7, 8, and 9, in accordance with
Airbus Service Bulletin A310-57-2038,
Revision 2, dated January 4, 1996. Thereafter,
repeat the inspection at intervals not to
exceed those specified in paragraph 1.B.(5) of
the service bulletin, as applicable. If any
crack is detected, prior to further flight,
repair in accordance with a method approved
by the Manager, International Branch, ANM-
116, or the DGAC (or its delegated agent).

(t) If any crack is found during any
inspection required by this AD, and the
applicable service bulletin specifies to
contact Airbus for an appropriate action:
Prior to further flight, repair in accordance
with a method approved by either the
Manager, International Branch, ANM-116, or
the DGAC (or its delegated agent).

(u) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(v) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(w) Except for the repairs required in
paragraphs (h), (i), (k), (M)(2), (n)(2), (), and
(t) of this AD, the actions shall be done in
accordance with the following Airbus service
bulletins and change notices, as applicable,
which contain the specified list of effective
pages:

Service bulletin and change notices referenced
and date

Page No. shown on page

Revision level shown

on page Date shown on page

A310-53-2014, Revision 5, June 9, 1992

1-3,21, 25
4-6, 14-16, 19, 20, 23, 26

June 9, 1992.
February 17, 1987.
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Service bulletin and change notices referenced
and date

Page No. shown on page

Revision level shown
on page

Date shown on page

A310-53-2014, Change Notice 5.A., Septem-
ber, 29, 1992.

A310-53-2014, Change Notice 5.B., February
5, 1996.

A310-53-2016, Revision 5, December 7, 1992

A310-53-2054, Revision 2, May 22, 1990

A310-53-2057, Revision 1, April 30, 1992

A310-53-2059, Revision 1, January 4, 1996 ..

A310-55-2002, Revision 4, April 28, 1989

A310-55-2004, Revision 2, February 7, 1991

A310-57-2002, Revision 1, July 2, 1992 ........
A310-57-2002, Revision 2, January 4, 1996 ..
A310-57-2006, Revision 3, May 2, 1996

A310-57-2032, Revision 3, January 4, 1996 ..
A310-57-2037, Revision 3, January 4, 1996 ..
A310-57-2039, September 24, 1990

7-10, 12, 13, 17, 18, 22, 24 ..
11, 27, 28

May 18, 1987.
March 1, 1988.
September 29, 1992.

February 5, 1996.

December 7, 1992.
April 22, 1987.
November 12, 1985.
November 17, 1987.
May 22, 1990.
February 19, 1990.
January 16, 1990.
April 30, 1992.
February 26, 1991.
January 4, 1996.
October 4, 1991.
April 28, 1989.
August 10, 1988.
February 7, 1991.
September 6, 1988.
July 2, 1992.
December 31, 1988.
January 4, 1996.
May 2, 1996.

March 28, 1995.
April 8, 1993.
August 13, 1986.
January 4, 1996.
January 4, 1996.
September 24, 1990.

A310-57-2046, Revision 4, October 16, 1996 | 1-14 .......cccoceiiiieiiiieere e Ao October 16, 1996.
Appendix 1
16 o 3 October 17, 1995.
A310-57-2046, Change Notice 4A, OCtODEr | 1 ...ociiiiiiiiiiiiiiieie e Original .......cccoevviieene October 16, 1996.
16, 1996.
A310-57-2047, Revision 2, 57-58 January | 1, 4, 7-8, 13, 17-18, 57-58 .....ccccevrrrrrrrennn. 2 e January 22, 1997.
22, 1997.
2,3,5-6, 16, 37-39 ..coiiiiiieee e 1o January 4, 1996.
9-12, 14-15, 19-36, 40-56, 59-89 ................. Original February 26, 1991.
A310-57-2050, April 23, 1990 .....ccccceereerneane 1-31 Original .... April 23, 1990.
A310-57-2050, Change Notice O.A., SEPLEM- | 1 ..ot Original September 29, 1992.
ber 29, 1992.
A310-57-2050, Change Notice O.B., JAnUary | 1=2 .......ccccccooiriieiiiiiiieiieeiie e Original .......cccoceeeeeene January 6, 1995.
6, 1995.
A310-53-2074, Revision 1, February 20, 1995 | 1=71 .....cccceiiiiiiiinieeiee et 1 o February 20, 1995.
A310-57-2064, August 24, 1995 .........ccccceene L125 e Original .......cccoevviieene August 24, 1995.
A310-57-2038, Revision 2, January 4, 1996 .. | 1=6 .......cccceriiiiieniiiiiieiieeee e 2 January 4, 1996.
T e Original .......cccoevviieene November 6, 1989.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may
be obtained from Airbus Industrie, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France. Copies may be
inspected at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

Note 5: The subject of this AD is addressed
in French airworthiness directive 92—106—
132(B)R4, dated June 5, 1996.

(X) This amendment becomes effective
on January 20, 1999.

Issued in Renton, Washington, on
December 8, 1998.
John J. Hickey,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-33105 Filed 12-15-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—NM-336-AD; Amendment
39-10945; AD 98-26-04]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for

comments.
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SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 757
series airplanes, that currently requires
an inspection of the engine fuel shutoff
valves (spar valves) to detect leakage of
fuel and to ensure that no leakage
occurs when the valves are commanded
to close. That amendment also requires
an alignment procedure of the engine
fuel shutoff valves, if necessary. This
amendment expands the applicability of
the existing AD. This amendment is
prompted by additional reports that
certain crossfeed valve assemblies and
engine shutoff valve assemblies were
improperly installed during
manufacturing of the airplane. The
actions specified in this AD are
intended to prevent uncommanded fuel
flow from the fuel tanks to the engine
nacelle, which could result in reduced
airplane fire protection in the event of
a leak in the engine fuel line or afire

in the engine nacelle.

DATES: Effective December 31, 1998.

The incorporation by reference of
Boeing Alert Service Bulletin 757—
28A0045, Revision 1, dated November
19, 1998, as listed in the regulations, is
approved by the Director of the Federal
Register as of December 31, 1998.

The incorporation by reference of
Boeing Alert Service Bulletin 757—
28A0045, dated July 30, 1996, as listed
in the regulations, was approved
previously by the Director of the Federal
Register as of August 28, 1996 (61 FR
41953, August 13, 1996).

Comments for inclusion in the Rules
Docket must be received on or before
February 16, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
336—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Kathrine Rask, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington; telephone (425) 227-1547;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: On August
6, 1996, the FAA issued AD 96-17-02,

amendment 39-9710 (61 FR 41953,
August 13, 1996), applicable to certain
Boeing Model 757 series airplanes. That
AD requires an inspection of the engine
fuel shutoff valves (spar valves) to
detect leakage of fuel and to ensure that
no leakage occurs when the valves are
commanded to close. That AD also
requires an alignment procedure of the
engine fuel shutoff valves, if necessary.
That action was prompted by reports
that certain engine shutoff valve
assemblies were improperly installed
during manufacturing of the airplane.
The actions required by that AD are
intended to prevent uncommanded fuel
flow from the fuel tanks to the engine
nacelle, which could result in reduced
aircraft fire protection in the event of a
leak in the engine fuel line or a fire in
the engine nacelle.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
FAA has received information that
certain fuel crossfeed valve assemblies,
which are identical to the engine fuel
shutoff valves referenced in AD 96-17—
02, were installed improperly on one
other Boeing Model 757 series airplane
during manufacture. Upon further
investigation, the manufacturer found
several in-service airplanes that were
assembled with uncertain processes
may have engine fuel shutoff valves that
were installed improperly. The line
numbers on these airplanes were not
included in the applicability of AD 96—
17-02, although these airplanes may be
subject to the same unsafe condition
specified in that AD. Improperly
installed crossfeed valve assemblies or
engine fuel shutoff valve assemblies, if
not corrected, could lead to
uncommanded fuel flow from the fuel
tanks to the engine nacelle, which could
result in reduced airplane fire
protection in the event of a leak in the
engine fuel line or a fire in the engine
nacelle.

Explanation of Relevant Service
Information

As a result of these new findings, the
manufacturer issued, and the FAA has
reviewed and approved, Boeing Alert
Service Bulletin 757-28A0045, Revision
1, dated November 19, 1998. This
revision is essentially identical to the
procedures in the original issue but
adds airplanes to the effectivity listing
and additional instructions for operators
with Pratt & Whitney-powered airplanes
that have the optional interstage fuel
pressure system. Accomplishment of the
actions specified in the alert service
bulletin is intended to adequately
address the identified unsafe condition.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of this same
type design, this AD supersedes AD 96—
17-02 to continue to require an
inspection of the engine fuel shutoff
valves (spar valves) to detect leakage of
fuel and to ensure that no leakage
occurs when the valves are commanded
to close. This AD also continues to
require an alignment procedure of the
engine fuel shutoff valves, if necessary.
This new AD revises the applicability of
the existing AD to include airplanes that
are subject to the same unsafe condition.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
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statement is made: “Comments to
Docket Number 98—-NM-336—AD.”” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13

2. Section 39.13 is amended by
removing amendment 39-9710 (61 FR
41953, August 13, 1996), and by adding
a new airworthiness directive (AD),

[Amended]

amendment 39-10945, to read as
follows:

98-26-04 Boeing: Amendment 39-10945.
Docket 98—NM—-336—AD. Supersedes AD
96-17-02, amendment 39-9710.

Applicability: Model 757 series airplanes,
as listed in Boeing Alert Service Bulletin
757-28A0045, Revision 1, dated November
19, 1998; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent uncommanded fuel flow from
the fuel tanks to the engine nacelle in the
event of a leak in the engine fuel line or a
fire in the engine nacelle, accomplish the
following:

Restatement of Requirements of AD 96-17—-
02

(a) For Model 757 series airplanes having
line positions 478 through 699 inclusive:
Within 60 days after August 28, 1996 (the
effective date of AD 96-17-02, amendment
39-9710), perform an inspection to detect
leakage of the fuel shutoff (spar) valves and
verify that the valves do not leak when
commanded to close, in accordance with
Boeing Alert Service Bulletin 757-28A0045,
dated July 30, 1996.

() If both fuel shutoff valves pass the
inspection for leakage and the valves close
when commanded, no further action is
required by this AD.

(2) If either or both of the fuel shutoff
valves do not pass the inspection for leakage:
Prior to further flight, adjust the engine fuel
shutoff valve(s) in accordance with Part I1l of
the alert service bulletin and repeat the
requirements of paragraph (a) of this AD.

New Requirements of This AD

(b) For Model 757 series airplanes, having
line positions 700 through 710 inclusive,
712, 718, and 719: Within 60 days after the
effective date of this AD, perform an
inspection to detect leakage of the fuel
shutoff (spar) valves and verify that the
valves do not leak when commanded to
close, in accordance with Boeing Alert
Service Bulletin 757—-28A0045, Revision 1,
dated November 19, 1998.

(1) If both fuel shutoff valves pass the
inspection for leakage and the valves close
when commanded, no further action is
required by this AD.

(2) If either or both of the fuel shutoff
valves do not pass the inspection for leakage:
Prior to further flight, adjust the engine fuel
shutoff valve(s) in accordance with Part 11 of
the alert service bulletin and repeat the
requirements of paragraph (b) of this AD.

(c)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

(c)(2) Alternative methods of compliance,
approved previously in accordance with AD
96-17-02, amendment 39-9710, are
approved as alternative methods of
compliance with this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(e) The inspection and adjustment shall be
done in accordance with Boeing Alert
Service Bulletin 757-28A0045, dated July 30,
1996, or Boeing Alert Service Bulletin 757—
28A0045, Revision 1, dated November 19,
1998.

(1) The incorporation by reference of
Boeing Alert Service Bulletin 757-28A0045,
Revision 1, dated November 19, 1998, is
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
Boeing Alert Service Bulletin 757-28A0045,
dated July 30, 1996, was approved previously
by the Director of the Federal Register as of
August 28, 1996 (61 FR 41953, August 13,
1996).

(3) Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(f) This amendment becomes effective on
December 31, 1998.

Issued in Renton, Washington, on
December 8, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-33104 Filed 12-15-98; 8:45 am)]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-302—-AD; Amendment
39-10944; AD 98-26-03]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A321 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A321 series airplanes. This action
requires modification and re-
identification of the evacuation slide
systems at left-and right-hand
emergency exits 2 and 3. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified in this AD are intended to
prevent the loss of the evacuation slides
during flight, which could result in
damage to the empennage, or inability
of airplane occupants to use certain exit
doors during an emergency.
DATES: Effective December 31, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
31, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
January 15, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—-
302-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Airbus
Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The
Direction Générale de I’Aviation Civile
(DGAC), which is the airworthiness
authority for France, notified the FAA
that an unsafe condition may exist on
certain Airbus Model A321 series
airplanes. The DGAC advises that two
operators of Model A321 series
airplanes reported the loss of an
evacuation slide during flight. The loss
of the slide was attributed to a leak of
pressurized cabin air into the inflation
line of the evacuation slide, which
resulted in detachment of the door to
the container in which the slide was
stored (“‘blow out door”’). Deployment
or separation from the airplane of an
evacuation slide during flight could
result in damage to the empennage, or
inability of airplane occupants to use
certain exit doors during an emergency.

Other Relevant Rulemaking

On January 3, 1997, the FAA issued
AD 97-01-09, amendment 39-9880 (62
FR 2009, January 15, 1997), which
requires repetitive inspections to detect
cracking and delamination of the doors
that contain the left and right emergency
evacuation slides, and repair or
replacement, if necessary. That AD
requires accomplishment of the actions
specified in Airbus Service Bulletin
A320-25-1167, dated June 24, 1996,
which, among other things, includes
procedures for modification of the
escape slide system, which constitutes
terminating action for the repetitive
inspection requirements in that AD.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A320-25-1199, dated March 25, 1998,
which describes procedures for
modification and re-identification of the
emergency evacuation slide systems at
left- and right-hand emergency exits
number 2 and 3. The modification
includes replacement of the pressure
check valve and the O-ring on the
aspirator with new or serviceable
components. (Airbus Service Bulletin
A320-25-1199, dated March 25, 1998,
references Air Cruisers Service Bulletin
S.B. 005-25-07, dated September 2,
1997, as an additional source of service
information for accomplishment of the
modification and re-identification.)
Accomplishment of the action specified
in the Airbus service bulletin is
intended to adequately address the
identified unsafe condition.

The DGAC classified the Airbus
service bulletin as mandatory and
issued French airworthiness directive
98-292-117(B), dated July 29, 1998, in
order to assure the continued

airworthiness of these airplanes in
France.

FAA'’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.19)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent the loss of the evacuation slides
during flight, which could result in
damage to the empennage, or inability
of airplane occupants to use certain exit
doors during an emergency. This AD
requires accomplishment of the actions
specified in the Airbus service bulletin
described previously.

Cost Impact

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 8 work hours (4 doors at
2 hours each) to accomplish the
required modification, at an average
labor rate of $60 per work hour.
Required parts would be provided by
the manufacturer at no cost to the
operators. Based on these figures, the
cost impact of the modification
proposed by this AD would be $480 per
airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
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impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—-NM-302—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a

“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-26-03 Airbus Industrie: Amendment
39-10944. Docket 98—NM-302—-AD.

Applicability: Model A321 series airplanes,
except those on which Airbus Modification
27036 has been installed; or on which the
action described in Airbus Industrie Service
Bulletin A320-25-1199, dated March 25,
1998, has been accomplished; certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the loss of the evacuation slides
during flight, which could result in damage
to the empennage, or inability of airplane
occupants to use certain exit doors during an
emergency; accomplish the following:

(a) Within 36 months after the effective
date of this AD: Accomplish the modification
and re-identification of the evacuation slide
systems at left- and right-hand emergency
exits 2 and 3, in accordance with Airbus
Service Bulletin A320-25-1199, dated March
25, 1998.

(b) The modification required by paragraph
(b) of AD 97-01-09, amendment 39-9880
(reference Airbus Service Bulletin A320-25—
1167, dated June 24, 1996), must be
accomplished prior to or simultaneously
with the modification required by this AD.

Note 2: Airbus Service Bulletin A320-25—
1199, dated March 25, 1998, references Air
Cruisers Service Bulletin S.B. 005-25-07,
dated September 2, 1997, as an additional
source of service information for
accomplishment of the modification and re-
identification of the evacuation slide systems
specified in this AD.

(c) As of the effective date of this AD, no
person shall install on any airplane, an
evacuation slide system having part number
62292-101, 62292-102, 62293-101, 62293~
102, 62292-103, 62292-104, 62293-103, or
62293-104.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(f) The actions shall be done in accordance
with Airbus Service Bulletin A320-25-1199,
dated March 25, 1998. Copies may be
obtained from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in French airworthiness directive 98—292—
117(B), dated July 29, 1998.

(9) This amendment becomes effective on
December 31, 1998.

Issued in Renton, Washington, on
December 8, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-33103 Filed 12-15-98; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—ACE-33]

Establishment of Class E Airspace;
Bolivar, MO

AGENCY: Federal Aviation
Administration [FAA], DOT.

ACTION: Final rule.

SUMMARY: This action establishes the
Class E airspace area at Bolivar, MO.
The development of Global Positioning
System (GPS) Runway (RWY) 18, GPS
RWY 36, and VHF Omnidirectional
Range/Distance Measuring Equipment
(VOR/DME) RWY 36 Standard
Instrument Approach Procedures
(SIAPs) have made this rule necessary.
This action is intended to provide
adequate controlled airspace extending
upward from 700 feet Above Ground
Level (AGL) for Instrument Flight Rules
(IFR) operations at Bolivar Municipal
Airport, Bolivar, MO.

EFFECTIVE DATE: 0901 UTC January 28,
1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 E. 12th
Street, Kansas City, MO 64106;
telephone: (816) 426-3408.

SUPPLEMENTARY INFORMATION:
History

On September 29, 1998, a proposal to
amend part 71 of the Federal
Regulations (14 CFR part 71) to establish
Class E airspace area at Bolivar, MO,
was published in the Federal Register
(63 FR 51867). This proposal was to
establish controlled airspace extending
upward from 700 feet AGL. The
intended effect of the proposal was to
provide adequate Class E airspace to
contain aircraft executing GPS RWY 18,
GPS RWY 36, and VOR/DME RWY 36
SIAPs at Bolivar Municipal Airport,
Bolivar, MO.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to part 71 of the
Federal Regulations (14 CFR part 71)
establishes the Class E airspace area at
Bolivar, MO.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation (1) is
not a ‘‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR 1959—
1963 Comp., p. 289.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designation and Reporting Points, dated
September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005. Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * *

ACE MO E5 Bolivar, MO [New]

Bolivar Municipal Airport, MO
(Lat. 37°35'43" N., long. 93°20'52" W.)
That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of the Bolivar Municipal Airport.
* * * * *

Issued in Kansas City, MO on November
18, 1998.

Christopher R. Blum,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 98-33297 Filed 12-15-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-ACE-37]

Amendment to Class E Airspace; West
Plains, MO

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at West Plains,
MO.

DATE: The direct final rule published at
63 FR 51813 is effective on 0901 UTC,
January 28, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426—-3408.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on September 29, 1998 (63 FR
51813). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
January 28, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on November
16, 1998.
Christopher R. Blum,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 98-33295 Filed 12—-15-98; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF THE TREASURY
Fiscal Service

31 CFR Part 357

[Department of the Treasury Circular, Public
Debt Series, No. 2—86]

Regulations Governing Book-Entry
Treasury Bonds, Notes and Bills

AGENCY: Bureau of the Public Debt,
Fiscal Service, Treasury.
ACTION: Final rule.

SUMMARY: The Department of the
Treasury is publishing a final rule to
amend its TRADES Commentary
(Appendix B of 31 CFR Part 357), to
update the list of states that have
enacted Revised Article 8 of the
Uniform Commercial Code and that
were the subject of prior notices
published by Treasury in the Federal
Register. Appendix B provides
explanatory information regarding the
regulations governing Treasury
securities held in the commercial book-
entry system, referred to as the
Treasury/Reserve Automated Debt Entry
System (“TRADES”).

EFFECTIVE DATE: December 16, 1998.
FOR FURTHER INFORMATION CONTACT:
Sandra Dyson, Attorney-Advisor (202)
219-3320, or Cynthia E. Reese, Deputy
Chief Counsel, (202) 219-3320. Copies of
the final rule are being made available
for downloading from the Bureau of the
Public Debt home page at the following
address: www.publicdebt.treas.gov.
SUPPLEMENTARY INFORMATION: The final
rule to govern Treasury securities held
in the commercial book-entry system, or
TRADES, was published August 23,
1996 (61 FR 43626), and was effective
January 1, 1997. Appendix B of the rule,
the TRADES Commentary, addresses the
limited scope of federal preemption of
state law under Section 357.11 of the
Section-by Section Analysis. If the
choice of law rules set forth in TRADES
lead to the application of the law of a
state that has not yet adopted Revised
Atrticle 8 of the Uniform Commercial
Code (Revised Article 8) then TRADES
applies Revised Article 8 (as approved
by the American Law Institute and the
National Conference of Commissioners
on Uniform State Laws, or the ““‘uniform
version”). Treasury indicated in the
preamble to the final rule that if a state
passes a version of Revised Article 8
that is substantially identical to the
uniform version, then reference to the
uniform version would no longer be
required. In the TRADES Commentary,
Treasury further stated that it had
reviewed the laws of those states which
had adopted Revised Article 8 as of the

date of the publication of the final rule
and had concluded that they were
substantially identical to the uniform
version. Those 28 states were
enumerated and listed by name
alphabetically in a footnote.

Treasury further indicated that it
would publish in the Federal Register a
notice setting forth its conclusion as to
whether additional state enactments of
Revised Article 8 are “‘substantially
identical” to the uniform version for
purposes of the regulations. Treasury
has published such notices with respect
to 22 states: California (62 FR 26,
January 2, 1997), District of Columbia
(62 FR 34010, June 18, 1997), Delaware,
Hawaii, Maine, Missouri, Montana,
Nevada, New Jersey, New York, North
Carolina, North Dakota, Ohio,
Tennessee and Puerto Rico (62 FR
61912, November 20, 1997), South
Dakota (63 FR 20099, April 23, 1998),
Georgia, Florida and Connecticut (63 FR
35807, July 1, 1998) and Wisconsin,
New Hampshire and Michigan (63 FR
50159, September 21, 1998). The
TRADES Commentary further states that
Treasury will, on an annual basis,
amend the Commentary (Appendix B) to
reflect subsequent enactments. The
Commentary was amended last year to
add California and the District of
Columbia to the list. Accordingly, this
final rule amends Appendix B to reflect
the addition of the other nineteen
aforementioned states for which
Treasury has published notices to the
list of states enumerated therein.

Procedural Requirements

This final rule does not meet the
criteria for a “significant regulatory
action” pursuant to Executive Order
12866. The notice and public comment
procedures requirements of the
Administrative Procedure Act are
inapplicable, pursuant to 5 U.S.C.
553(a)(2).

As no notice of proposed rulemaking
is required, the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.) do not apply.

There are no collections of
information contained in this final rule.
Therefore, the Paperwork Reduction Act
does not apply.

List of Subjects in 31 CFR Part 357

Bonds, Electronic funds transfer,
Federal Reserve System, Government
securities, Incorporation by reference,
Securities.

For the reasons set forth in the
preamble, Title 31, Chapter II,
Subchapter B, Part 357 is amended as
follows:

PART 357—REGULATIONS
GOVERNING BOOK-ENTRY
TREASURY BONDS, NOTES AND
BILLS

1. The authority citation for Part 357
continues to read as follows:

Authority: 31 U.S.C. Chapter 31; 5 U.S.C.
301; 12 U.S.C. 391.

2. Appendix B to Part 357 is amended
in the Section-by-Section Analysis for
Section 357.11(b), in the third
paragraph, by revising the fourth
sentence and footnote 11 to read as
follows:

Appendix B to Part 357—TRADES
Commentary

* * * * *

Section-by-Section Analysis

* * * * *

Section 357.11—Law Governing Other
Interests
* * * * *

(b) Limited Scope of Federal
Preemption * * *

* * * Treasury has determined that
the versions of Article 8 passed by 5011
states that have enacted Article 8 meet
this standard. * * *

Dated: November 10, 1998.
Donald V. Hammond,
Fiscal Assistant Secretary.
[FR Doc. 98-33263 Filed 12—-15-98; 8:45 am]
BILLING CODE 4810-39-W

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD05-98-017]
RIN 2115-AE47

Drawbridge Operation Regulations;
Anacostia River, Washington, DC

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is revising
the rule currently governing the
operation of the Frederick Douglass
Memorial (South Capitol Street) bridge

11 Alabama, Alaska, Arizona, Arkansas,
California, Colorado, Connecticut, Delaware,
District of Columbia, Florida, Georgia, Hawaii,
Idaho, Illinois, Indiana, lowa, Kansas, Kentucky,
Louisiana, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Mississippi, Missouri,
Montana, Nebraska, Nevada, New Hampshire, New
Jersey, New Mexico, New York, North Carolina,
North Dakota, Ohio, Oklahoma, Oregon,
Pennsylvania, Puerto Rico, South Dakota,
Tennessee, Texas, Utah, Vermont, Virginia,
Washington, West Virginia, Wisconsin and
Wyoming.
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across Anacostia River at mile 1.2 in
Washington, DC. This temporary rule
again authorizes this bridge to remain
closed to navigation until January 31,
1999. This action is necessary to
complete on-going extensive mechanical
and electrical rehabilitation and
maintain the bridge’s operational
integrity.

DATES: This temporary final rule is
effective from December 4, 1998 to 11
p.m. on January 31, 1999.

ADDRESSES: Documents as indicated in
this preamble are available for
inspection or copying at the office of the
Commander (Aowb), Fifth Coast Guard
District, Federal Building, 4th Floor, 431
Crawford Street, Portsmouth, Virginia
23704-5004, between 8 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays. The telephone number
is (757) 398-6222.

FOR FURTHER INFORMATION CONTACT: Ann
Deaton, Bridge Administrator, Fifth
Coast Guard District, (757) 398-6222.
SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a notice
of proposed rulemaking was not
published for this regulation and good
cause exists for making it effective in
less than 30 days from the date of
publication. The Coast Guard was
notified of the second extension request
on November 10, 1998. Subsequently,
publication of a notice of proposed
rulemaking and delay of effective date
would be contrary to the public interest
because immediate action is necessary
to address the bridge’s present inability
to open safely.

Discussion of Regulation

On April 20, 1998, the Coast Guard
initially published a Temporary Final
Rule entitled ““Drawbridge Operation
Regulations; Anacostia River,
Washington, DC” in the Federal
Register (63 FR 19406). That regulation
was effective from April 2, 1998 to 11
p.m. on August 31, 1998.

Due to the unavailability of raw
materials and deficiencies in
implementing corrective measures, an
extension was granted to complete the
repairs. On August 26, 1998, the Coast
Guard published a Temporary Final
Rule; extension of effective date entitled
“Drawbridge Operation Regulations;
Anacostia River, Washington, DC” in
the Federal Register (63 FR 45396). That
regulation extension was effective from
11:01 p.m. August 31, 1998 through 11
p-m. November 23, 1998.

With the continuing unavailability of
raw material, a second extension has
been requested by the contractor. The
Coast Guard has been assured by the
contractor and bridge owner by letter

that the bridge swing span rehabilitation
will be completed by December 31, 1998
with the functional testing completed by
January 31, 1999. In addition, the
contractor has assured the bridge owner
that the contractor will provide the
resources, manpower, and additional
work shifts as required to ensure that
the bridge operation deadline of January
31, 1999 is met. Therefore, the Coast
Guard is extending the closure period
until January 31, 1999 so the repairs can
be completed.

The Coast Guard has notified the
affected users of the waterway of this
closure extension. The U.S. Navy
indicated that it will not be affected by
the extension. The Coast Guard also
contacted EPA’s Office of Water
Programs and the local Coast Guard unit
(USCG Station St. Inigoes) of the
bridge’s extended inability to open for
vessels, and they did not object.
Additionally, vessels docked at a nearby
marina can clear the bridge’s vertical
clearance in the closed position, which
is 42 feet at mean high water. Therefore,
vessels are not expected to be negatively
impacted by this temporary rule.

Regulatory Evaluation

This temporary final rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has been
exempted from review by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
Due to the small number of requests for
openings, the notification of affected
public vessels of the United States, and
the ability of vessels at the nearby
marina to clear the bridge’s closed-
position vertical clearance, the impact
on routine navigation is expected to be
minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
must consider whether this temporary
final rule will have a significant
economic impact on a substantial
number of small entities. *“Small
entities” include independently owned
and operated small businesses that are
not dominant in their field and that
otherwise qualify as ‘“‘small business

concerns” under section 3 of the Small
Business Act (15 U.S.C. 632).

As a result of notifying the affected
users of the waterway of the extension,
the limited requests for vessel openings
and the ability of nearby vessels to clear
the bridge’s closed-position vertical
clearance, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Collection of Information

This rule contains no collection of
information requirement under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 12612 and
has determined that this rule does not
have sufficient federalism implications
to warrant preparation of a Federalism
Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that under figure 2—1,
paragraph (32)(2) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation based on
the fact that it is a promulgation of the
operating regulations for a drawbridge.
A Categorical Exclusion Determination
statement has been prepared and placed
in the rulemaking docket.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 117 as follows:

PART 117—[AMENDED]

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); Section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Effective December 4, 1998 through
January 31, 1999, Section 117.253
paragraph (a) is suspended and a new
paragraph (c) is added to read as
follows:

§117.253 Anacostia River.
* * * * *

(c) From 8 a.m. on March 11, 1998
until 11 p.m. on January 31, 1999, the
draw of the Frederick Douglass
Memorial (South Capitol Street) bridge
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need not be opened for the passage of
vessels.

Dated: December 4, 1998.
Thomas E. Bernard,

Captain, U.S. Coast Guard, Fifth Coast Guard
District, Acting District Commander.

[FR Doc. 98-33223 Filed 12-15-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD05-98-101]
Drawbridge Operation Regulations;

New Jersey Intracoastal Waterway;
Cape May Canal

AGENCY: Coast Guard, DOT.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Fifth Coast
Guard District has issued a temporary
deviation from the regulations
governing the operation of the Cape May
Canal Railroad Bridge across the
Intracoastal Waterway (ICW), mile
115.1, in Cape May, New Jersey. From
8 a.m. until 5 p.m., December 16, 17,
and 18, 1998, the bridge will be
maintained in the closed position. This
closure is necessary to facilitate the
ongoing reconstruction of the bridge’s
swing span.

DATES: This deviation is effective from
8 a.m. until 5 p.m. each day on
December 16, 17, and 18, 1998.

FOR FURTHER INFORMATION CONTACT:
Ann B. Deaton, Bridge Administrator,
Fifth Coast Guard District, at (757) 398—
6222.

SUPPLEMENTARY INFORMATION: The Cape
May Canal Railroad Bridge is owned by
New Jersey Transit Corporation (NJT).
The current regulations in Title 33 Code
of Federal Regulations, Section 117.41
require the draw be maintained in the
fully open position to permit the
passage of vessels and drawtender
service discontinued. The draw shall
remain in the fully open position until
drawtender service is restored or
authorization under Section 117.39 is
given for the draw to remain closed and
untended.

Under an agreement with NJT and
Cape May Seashore Lines, Inc., (CMSL),
CMSL would be responsible for
reactivation of the rail service, the
operation of the drawbridge and the
bridge accessories. In December 1997,
the Coast Guard approved the
reconstruction of the bridge for
mechanical, electrical and structural

repairs. On November 13, 1998, the
Coast Guard received a request from
CMSL to schedule daytime closures of
the bridge to facilitate the ongoing
reconstruction of the drawbridge. No
openings were logged, since the bridge
has been maintained in the fully open
position to vessels since the late 1970’s.

The Coast Guard has advised the local
Coast Guard units (USCG Group
Atlantic City and Station Cape May) of
the bridge’s inability to open for vessels
on the requested times and dates, and
they did not object. CMSL has ensured
that advance notification of the
scheduled closures will be posted in the
Atlantic City Press Cape May Edition,
Additionally, the Coast Guard will
inform the commercial/recreational
users of the waterway of the bridge
closures in the weekly Notice to
Mariners so that these vessels can
arrange their transits to avoid being
negatively impacted by the temporary
deviation.

From 8 a.m. until 5 p.m., on 16, 17,
and 18, December 1998, this deviation
allows the Cape May Canal Railroad
Bridge, ICW mile 115.1 in Cape May to
remain closed.

Dated: December 4, 1998.

Thomas E. Bernard,

Captain, U.S. Coast Guard, Fifth Coast Guard
District, Acting District Commander.

[FR Doc. 98-33222 Filed 12-15-98; 8:45 am]
BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region 2 Docket No. NJ32-183c, FRL—
6203-3]

Approval and Promulgation of
Implementation Plans; Reasonably
Available Control Technology for
Oxides of Nitrogen for Specific
Sources in the State of New Jersey

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to receipt of an adverse
comment, EPA is withdrawing a portion
of the direct final rule which approved
revisions to the New Jersey State
Implementation Plan. EPA published
the direct final rule on October 20, 1998
(63 FR 56086), approving four (4)
revisions consisting of fifteen (15)
source-specific reasonably available
control technology determinations for
controlling oxides of nitrogen. As stated
in the direct final rule, if adverse
comments were received by November

19, 1998, a timely withdrawal would be
published in the Federal Register. EPA
subsequently received an adverse
comment concerning one source-
specific determination contained in the
direct final rule. As a result, EPA is
withdrawing its approval of the source-
specific SIP revision for the Jersey
Central Power & Light Company-
52.1570(c)(64)(i)(A)(14). EPA will act on
this source-specific SIP revision when
New Jersey submits a revised reasonably
available control technology
determination. EPA’s approval of the
remaining fourteen source-specific SIP
revisions announced in the direct final
rule are not affected by today’s
withdrawal document.

DATES: As of December 16, 1998, EPA
withdraws the addition of 40 CFR
52.1570(c)(64)(i)(A)(14) published in the
Federal Register on October 20, 1998
(63 FR 55949).

FOR FURTHER INFORMATION CONTACT: Ted
Gardella, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637—4249.

SUPPLEMENTARY INFORMATION: The July
10, 1996 submittal included a
Conditions of Approval Document (or
permit) dated April 6, 1996 for Jersey
Central Power and Light (JCP&L)
Company’s four combined cycle
combustion turbines at its Gilbert
Generating Station in Holland
Township, Hunterdon County, New
Jersey. GPU Generation Corporation
(Genco), the operator of the JCP&L
Gilbert Station, wrote to EPA on
November 19, 1998 and stated that the
Conditions of Approval Document for
the Gilbert Station had been revised
subsequent to its submittal to EPA by
the State of New Jersey and requested
that EPA withdraw the direct final rule
as it pertains to the Gilbert Station’s
turbines.

Conclusion

EPA agrees with Genco’s November
19, 1998 request and has determined
that withdrawal is warranted. Therefore,
this action withdraws 40 CFR
52.1570(c)(64)(i)(A)(14) for JCP&L’s four
combined cycle combustion turbines at
the Gilbert Station. EPA will take action
on the currently effective Conditions of
Approval Document when New Jersey
submits it to EPA.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements.
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Dated: December 8, 1998.
Herbert Barrack,
Acting Regional Administrator, Region 2.
[FR Doc. 98-33217 Filed 12-15-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300764; FRL-6048-4]
RIN 2070-AB78

Tralkoxydim; Time-Limited Pesticide
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for residues of
the herbicide tralkoxydim in or on
certain raw agricultural commodities.
Zeneca Ag Products requested this
tolerance under the Federal Food, Drug
and Cosmetic Act (FFDCA), as amended
by the Food Quality Protection Act of
1996 (Pub. L. 104-170). These
tolerances will expire on February 28,
2003.

DATES: This regulation is effective
December 16, 1998. Objections and
requests for hearings must be received
by EPA on or before February 16, 1999.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300764],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300764], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall 2 (CM
#2), 1921 Jefferson Davis Hwy.,
Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of

objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300764]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: James A. Tompkins, Registration
Division 7505C, Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., S.W., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 239,
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 305-5697, e-mail:
tompkins.jim@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of July 2, 1997 (62 FR
35804)(FRL-5722-9), EPA, issued a
notice pursuant to section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346a announcing
the filing of a pesticide petition (PP
6F4631) for tolerance by Zeneca Ag
Products, 1800 Concord Pike, P.O. Box
15458, Wilmington, DE 19850-5458.
This notice included a summary of the
petition prepared by Zeneca Ag
Products, the registrant. There were no
comments received in response to the
notice of filing.

The petition requested that 40 CFR
part 180 be amended by establishing
time-limited tolerances for residues of
the herbicide, tralkoxydim, 2-
(Cyclohexen-1-one, 2-[1-
(ethoxyimino)propyl]-3-hydroxy-5-
(2,4,6-trimethylphenyl)-(9Cl), in or on
the raw agricultural commodities barley
grain, barley straw, barley hay, wheat
grain, wheat forage, wheat straw, and
wheat hay at 0.1 parts per million
(ppm). Zeneca Ag Products
subsequently amended the proposed
tolerances to lower the residue levels, as
follows; barley grain, barley hay, wheat
grain and wheat hay at 0.02 ppm, and
barley straw, wheat forage and wheat
straw at 0.05 ppm. These tolerances will
expire on February 28, 2003.

l. Risk Assessment and Statutory
Findings

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”

Section 408(b)(2)(A)(ii) defines “safe” to
mean that “there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.”” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to ““ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the Final Rule
on Bifenthrin Pesticide Tolerances (62
FR 62961, November 26, 1997) (FRL-
5754-7).

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the ““no-observed adverse effect level”
or “NOAEL™).

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOAEL from the
study with the lowest NOAEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a “‘safety factor”) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the Rfd (expressed as 100% or
less of the RfD) is generally considered
acceptable by EPA. EPA generally uses
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the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of
exposure (MOE) by dividing the
estimated human exposure into the
NOAEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOAEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“acute”, “‘short-term”, ““intermediate
term”, and ““‘chronic” risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this

assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all three
sources are not typically added because
of the very low probability of this
occurring in most cases, and because the
other conservative assumptions built
into the assessment assure adequate
protection of public health. However,
for cases in which high-end exposure
can reasonably be expected from
multiple sources (e.g. frequent and
widespread homeowner use in a
specific geographical area), multiple
high-end risks will be aggregated and
presented as part of the comprehensive
risk assessment/characterization. Since
the toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOAEL
is selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption

patterns of major identifiable subgroups
of consumers, including infants and
children. The TMRC is a “‘worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup
children 1-6 years was not regionally
based.

I1. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of tralkoxydim and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for a
time-limited tolerance for residues of
tralkoxydim in certain raw agricultural
commodities. EPA’s assessment of the
dietary exposures and risks associated
with establishing the tolerance follows:

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
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toxic effects caused by tralkoxydim are
discussed below.

1. A rat acute oral study with a LDsg
of 1,258 milligrams (mg)/kilogram (kg)
for males and 934 mg/kg for females.

2. A mouse acute oral study with a
LDso of 1,231 mg/kg for males and 1,100
mg/kg for females.

3. A 90-day rat feeding study with a
NOAEL of 250 ppm [20.5 mg/kg/day]
and a Lowest Observed Adverse Effect
Level (LOAEL) of 2,500 ppm [204.8 mg/
kg/day] based on decreased food
efficacy and minor hematologic
changes.

4. A 90-day dog dietary study with a
NOAEL of 0.5 mg/kg/day and a LOAEL
of 5 mg/kg/day based on increased liver
weights in males and increases in
APDM in males and females, indicating
minimal hepatotoxicity.

5. A 90-day hamster feeding study
with a NOAEL of 5,000 ppm [328 mg/
kg/day] and a LOAEL of 10,000 ppm
[650 mg/kg/day] based on decreased
body weight gains and increased liver
weights in both sexes.

6. A 21-day rat dermal study with a
NOAEL of 1,000 mg/kg/day, the highest
dose tested [HDT].

7. A 1-year dog chronic feeding study
with a NOAEL of 0.5 mg/kg/day and a
LOAEL of 5 mg/kg/day based on
changes in liver function and
morphology in males.

8. A rat chronic feeding /
carcinogenicity study with a NOAEL for
systemic toxicity of 500 ppm [23.1 mg/
kg/day in males and 30.1 mg/kg/day in
females] and a LOAEL for systemic
toxicity of 2,500 ppm [117.9 mg/kg/day
in males and 162.8 mg/kg/day in
females] based on decreased body
weight gain, decreased food
consumption, increased liver weights,
and increased hepatic clear cell areas
and increased ALT levels in females.
Based on the incidence of Leydig cell
tumors of the testes in males,
tralkoxydim was considered to have a
positive carcinogenic response.

9. A 3-generation rat reproduction
study with a parental systemic NOAEL
of 200 ppm [20 mg/kg/day] and a
systemic LOAEL of 1,000 ppm [100 mg/
kg/day] based on reduced body weights
and body weight gains in females. No
reproductive toxicity was observed. The
developmental NOAEL of 200 ppm and
a LOAEL of 1,000 ppm based on
decreased mean pup weights (F12 and
Fza) and pup weight gains (F23) .

10. A rat developmental study with a
maternal NOAEL of 30 mg/kg/day and
with a maternal LOAEL of 200 mg/kg/
day based on maternal mortality,
reduced body weights, and reduced
food consumption and a developmental
NOAEL of 30 mg/kg/day and a

developmental LOAEL of 200 mg/kg/
day based on reduced ossification of the
centrum and hemicentrum, centrum
bipartite, misshapen centra and fused
centra.

11. A rabbit developmental study
with a maternal NOAEL of 20 mg/kg/
day and a maternal LOAEL of 100 mg/
kg/day based on reduced food
consumption and a developmental
NOAEL of 20 mg/kg/day and a
developmental LOAEL of 100 mg/kg/
day based on abortions and increases in
late resorptions.

12. Tralkoxydim was negative for
mutagenic/genotoxic effects in a Gene
mutation Ames Assay in bacteria, a
forward gene mutation in mouse
lymphoma cells in culture, chromosome
damage/In vitro assay in human
lymphocyte cells, DNA damage repair in
vivo assay in rat hepatocytes, and
chromosome damage in vivo mouse
micronuclei.

13. Based on the results of the
hamster and rat metabolism studies,
tralkoxydim was readily absorbed and
excreted within 24 and 48 hours after
dosing, respectively. In hamsters, the
metabolic profile in urine was similar
for males and females; no unchanged
tralkoxydim was detected and two
major metabolites were identified:
tralkoxydim acid and tralkoxydim acid
oxazole. The metabolic profile in the
urine of rats included two additional
metabolites, tralkoxydim alcohol and
tralkoxydim diol.

14. Several mechanistic studies and
subchronic feeding studies were
submitted to support the selection of
hamster in preference to the mouse in
assessing the carcinogenic potential of
tralkoxydim. The submitted data
indicate that of all the species tested
only the mouse is susceptible to
porphydrin accumulation in the liver
following treatment with tralkoxydim.
The mouse was considered an
inappropriate species to use for
carcinogenicity testing of tralkoxydim
because of its distinctive method of
metabolism. However, the submitted
hamster cancer study was unacceptable
owing to unacceptably high mortality in
the females. An acceptable second
species carcinogenicity study is
required.

B. Toxicological Endpoints

1. Acute dietary toxicity. EPA has
established an acute RfD for
tralkoxydim of 0.3 milligrams/kilogram/
day (mg/kg/day). This RfD is based on
the NOAEL of 30 mg/kg/day established
in the rat developmental study and
using an uncertainty factor of 100 based
on 10 X for inter-species extrapolation
and 10X for intra-species variation.

2. Short - and intermediate - term
toxicity. EPA could not identify any
toxicological effects that could be
attributable to short or intermediate-
term dietary exposure .

3. Chronic toxicity. EPA has
established the RfD for tralkoxydim at
0.005 mg/kg/day. This RfD is based on
NOAEL of 0.5 mg/kg/day in the chronic
toxicity study in dogs with a 100-fold
uncertainty factor to account for inter-
species extrapolation (10 x) and intra-
species variability (10 x).

4. Carcinogenicity. The Health Effects
Division Cancer Assessment Review
Committee has classified Tralkoxydim
in accordance with the Agency’s
Proposed Guidelines for Carcinogen
Risk Assessment (April 10, 1996) as a
“likely to be human carcinogen”. This
classification is based on the following
factors:

i. Occurrence of benign Leydig cell
tumors at all dose levels with the
incidences at the high dose exceeding
the concurrent and historical control
range.

ii. Lack of an acceptable
carcinogenicity study in a second
species as required by Subdivision F
Guidelines.

iii. The relevance of the testicular
tumors to human exposure can not be
discounted

C. Exposures and Risks

1. From food and feed uses. The
proposed tolerances in or on the raw
agricultural commodities: barley grain,
barley hay, wheat grain and wheat hay
at 0.02 ppm, and barley straw, wheat
forage and wheat straw at 0.05 ppm are
the first to be established for
tralkoxydim, 2-(Cyclohexen-1-one, 2-[1-
(ethoxyimino)propyl]-3-hydroxy-5-
(2,4,6-trimethylphenyl)-(9Cl). There is
no reasonable expectation of residues of
tralkoxydim occurring in meat, milk,
poultry, or eggs from its use on wheat
and barley. Risk assessments were
conducted by EPA to assess dietary
exposures from tralkoxydim as follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a one day or single exposure. An acute
dietary risk assessment was conducted
for tralkoxydim based on the NOAEL of
30 mg/kg/day from the rat
developmental study. The acute dietary
analysis using the DEEM computer
program estimates that the distribution
of single-day exposures utilizes 0.02%
of acute RfD.

ii. Chronic exposure and risk. The
Reference Dose (RfD) for Tralkoxydim is
0.005 mg/kg/day. This value is based on
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the systemic NOAEL of 0.5 mg/kg/day
in the dog chronic feeding study with a
100-fold safety factor to account for
interspecies extrapolation (10x) and
intraspecies variability (10x).

A DEEM chronic exposure analysis
was conducted using tolerance levels for
wheat and barley and assuming that
100% of the crop is treated to estimate
dietary exposure for the general
population and 22 subgroups. The
chronic analysis showed that exposures
from the tolerance level residues in or
on wheat, and barley for children 1-6
years old (the subgroup with the highest
exposure) would be 1.4% of the
Reference Dose (RfD). The exposure for
the general U.S. population would be
less than 1% of the RfD.

iii. A lifetime dietary carcinogenicity
exposure analysis was conducted for
tralkoxydim using the proposed
tolerances along with the assumption of
100% of the crop treated and a Q* of
1.68 x 10-2 (mg/kg/day)-1. A lifetime
risk exposure analysis was also
conducted using the DEEM computer
analysis. The estimated cancer risk (5 x
10-7) is less than the level that the
Agency usually considers for negligible
cancer risk estimates.

2. From drinking water. Drinking
water estimated concentrations
(DWECSs) for surface water (parent
tralkoxydim) were calculated by PRIZM
computer models to be an average of 9.1
parts per billion (ppb). the DWECs for
ground water based on the computer
model SCI-GROW?2 were calculated to
be an average of .016 ppb.

3. From non-dietary exposure. There
are no non-food uses of tralkoxydim
currently registered under the Federal
Insecticide, Fungicide and Rodenticide
Act, as amended. No non-dietary
exposures are expected for the general
population.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
tralkoxydim has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Tralkoxydim is
structurally a cyclohexanedione. Unlike
other pesticides for which EPA has
followed a cumulative risk approach
based on a common mechanism of
toxicity, tralkoxydim does not appear to
produce a toxic metabolite produced by

other substances. For the purposes of
these tolerances action, therefore, EPA
has not assumed that tralkoxydim has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the Final Rule for
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997).

D. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. The acute dietary
analysis based on the NOAEL of 30 mg/
kg/day from the rat developmental
study using the DEEM computer
program estimates that the distribution
of single-day exposures utilizes 0.02%
of acute RfD. The drinking water level
of comparisons (DWLOCs) for acute
exposure to tralkoxydim in drinking
water calculated for females 13+ years
old was 9,000 ppb. The estimated
average concentration in surface water
for tralkoxydim is 9 ppb. EPA’s acute
drinking water level of comparison is
well above the estimated exposures for
tralkoxydim in water for the subgroup of
concern. For groundwater, the estimated
environmental concentrations (EEC’s)
using the SCI-GROW model were all
less than 1 ppb.

2. Chronic risk. A DEEM chronic
exposure analysis showed that exposure
from tolerance level residues in or on
wheat, and barley for children 1-6 years
old (the subgroup with the highest
exposure) would be 1.4% of the
Reference Dose (RfD). The exposure for
the general U.S. population would be
less than 1% of the RfD. The drinking
water level of comparisons (DWLOCSs)
for chronic exposure to tralkoxydim in
drinking water calculated for U.S.
population was 150 ppb and for
children (1-6 years old) the DWLOC
was 50 ppb. The estimated average
concentration in surface water for
tralkoxydim is 9 ppb. EPA’s chronic
drinking water level of concern is above
the estimated exposures for tralkoxydim
in water for the U.S. population and the
subgroup of concern. Conservative
model estimates (SCI-GROW) of the
concentrations of tralkoxydim in
groundwater indicate that exposure will
be minimal.

3. Cancer risk. A DWLOC for cancer
was calculated as 1 ppb. The estimated
concentration in surface water and
groundwater for tralkoxydim for chronic
exposure are 0.9 ppb [2.8 ppb (the 56-
day concentration)/3] and 0.1 ppb,
respectively. The model exposure
estimates are less than the cancer
DWLOC.

EPA concludes that there is a
reasonable certainty that no harm will
result from aggregate exposure to
tralkoxydim residues.

E. Aggregate Risks and Determination of
Safety for Infants and Children

Safety factor for infants and children.
In assessing the potential for additional
sensitivity of infants and children to
residues of tralkoxydim, EPA
considered data from developmental
toxicity studies in the rat and rabbit and
a 2-generation reproduction study in the
rat. The developmental toxicity studies
are designed to evaluate adverse effects
on the developing organism resulting
from maternal pesticide exposure
gestation. Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre- and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. The Agency concluded that an
extra safety factor to protect infants and
children is not needed based on the
following considerations:

* The toxicology data base is complete
for the assessment of special sensitivity
of infants and children

¢ The developmental and
reproductive toxicity data do not
indicate increase susceptibility of rats or
rabbits to in utero and/or postnatal
exposure

e The NOAEL used in deriving the
RfD is based on changes in liver
function and morphology in male adult
dogs (not developmental or neurotoxic
effects) after chronic exposure and thus
are not relevant for enhanced sensitivity
to infants and children

« Unrefined dietary exposure
estimates (assuming all commodities
contain tolerance level residues)
overestimate dietary exposure

* Model data used for ground and
surface source drinking water exposure
assessments result in estimates
considered to be upper-bound
concentrations

¢ There are no registered uses for
tralkoxydim that could result in
residential exposures.

EPA concludes that there is a
reasonable certainty that no harm will
result to children from aggregate
exposure to tralkoxydim residues.
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I11. Other Considerations

A. Metabolism In Plants and Animals

The nature of the residue in barley,
wheat, rotational crops, and livestock is
adequately understood. The residues of
concern for the tolerance expression are
parent per se. Based on the results of
animal metabolism studies it is unlikely
that secondary residues would occur in
animal commodities from the use of
tralkoxydim on wheat and barley.

B. Analytical Enforcement Methodology

An adequate analytical method, gas
chromatography/mass spectrometry
with selected ion monitoring, is
available for enforcement purposes.
Because of the long lead time from
establishing these tolerances to
publication of the enforcement
methodology in the Pesticide Analytical
Manual, Vol. Il, the analytical
methodology is being made available in
the interim to anyone interested in
pesticide enforcement when requested
from: Calvin Furlow, PRRIB, IRSD
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm 101FF, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703-305—
5229).

C. Endocrine Effects

EPA is required to develop a
screening program to determine whether
certain substances (including all
pesticides and inerts) ‘““may have an
effect in humans that is similar to an
effect produced by a naturally occurring
estrogen, or such other effect...” The
Agency is currently working with
interested stakeholders, including other
government agencies, public interest
groups, industry and research scientists
in developing a screening and testing
program and a priority setting scheme to
implement this program. Congress has
allowed 3 years from the passage of
FQPA (August 3, 1999) to implement
this program. At that time, EPA may
require further testing of this active
ingredient and end use products for
endocrine disrupter effects.

D. Magnitude of Residues

Based on the results of animal
metabolism studies it is unlikely that
significant residues would occur in
secondary animal commodities from the
use of tralkoxydim on wheat and barley.

The nature of the residue in plants is
adequately understood for the purposes
of these time-limited tolerances.

E. International Residue Limits

There are no Codex Alimentarius
Commission (Codex) or Mexican
Maximum Residue Levels (MRLSs) for
tralkoxydim at this time.

F. Rotational Crop Restrictions.

No tolerances for inadvertent residues
of tralkoxydim are required in rotational
crops.

IV. Conclusion

Due to the second species
carcinogenicity study data gap: EPA
believes it is inappropriate to establish
permanent tolerances for the uses of
tralkoxydim at this time. EPA believes
that the existing data support time-
limited tolerances to February 28, 2003.
Therefore, time-limited tolerances are
established for residues of the herbicide,
tralkoxydim, 2-(Cyclohexen-1-one, 2-[1-
(ethoxyimino)propyl]-3-hydroxy-5-
(2,4,6-trimethylphenyl)-(9Cl), in or on
the raw agricultural commodities: barley
grain, barley hay, wheat grain and wheat
hay at 0.02 ppm, and barley straw,
wheat forage and wheat straw at 0.05
ppm. These time-limited tolerances will
expire and be revoked on February 28,
20083.

V. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by February 16,
1999, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i) or a request for a fee
waiver. If a hearing is requested, the

objections must include a statement of
the factual issues on which a hearing is
requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the requestor
(40 CFR 178.27). A request for a hearing
will be granted if the Administrator
determines that the material submitted
shows the following: There is genuine
and substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established, resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

V1. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300764] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Rm. 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, CM
#2, 1921 Jefferson Davis Highway,
Arlington, VA.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
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address in “ADDRESSES” at the
beginning of this document.

VII. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408(d), such as the tolerances in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency has previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950) and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a State, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is

unfunded, EPA must provide to OMB a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today'’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The
proposed rule does not impose any
enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of Executive Order 12875 do
not apply to this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19, 1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to OMB,
in a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today'’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and record keeping
requirements.

Dated: December 3, 1998.

Stephen L. Johnson,
Acting Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180 — [AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. By adding §180.548, to read as
follows:

§180.548 Tralkoxydim; tolerances for
residues.

(a) General. Time-limited tolerances
are established for residues of the
herbicide, tralkoxydim, 2-(Cyclohexen-
1-one, 2-[1-(ethoxyimino)propyl]-3-
hydroxy-5-(2,4,6-trimethylphenyl)-(9CI)
in or on the raw agricultural
commodities:

Ex;)ira-
] Parts per | tion/Rev-
Commodity miIIiopn ocation
Date
Barley, grain 0.02 2/28/03
Barley, hay ..... 0.02 2/28/03
Barley, straw 0.05 2/28/03
Wheat, forage ... 0.05 2/28/03
Wheat, grain 0.02 2/28/03
Wheat, hay ....... 0.02 2/28/03
Wheat, straw 0.05 2/28/03

(b) Section 18 emergency exemptions.
[Reserved]
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(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 98-33121 Filed 12-15-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300762; FRL—6048-1]

RIN 2070-AB78

Bifenthrin; Pesticide Tolerances for
Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for residues of
bifenthrin in or on citrus, whole fruit;
citrus oil; and citrus dried pulp. This
action is in response to EPA’s granting
of an emergency exemption under
section 18 of the Federal Insecticide,
Fungicide, and Rodenticide Act
authorizing use of the pesticide
bifenthrin on citrus. This regulation
establishes a maximum permissible
level for residues of bifenthrin in this
food commodity pursuant to section
408(1)(6) of the Federal Food, Drug, and
Cosmetic Act, as amended by the Food
Quiality Protection Act of 1996. The
tolerance will expire and is revoked on
December 31, 2000.

DATES: This regulation is effective
December 16, 1998. Objections and
requests for hearings must be received
by EPA on or before February 16, 1999.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300762],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300762], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing

requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300762]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Barbara Madden, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 305-6463, e-mail:
madden.barbara@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to sections
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
a tolerance for residues of the
insecticide bifenthrin in or on citrus,
whole fruit at 0.03 parts per million
(ppm); 0.3 ppm for citrus oil; and 0.3
ppm for citrus dried pulp. This
tolerance will expire and is revoked on
December 31, 2000. EPA will publish a
document in the Federal Register to
remove the revoked tolerance from the
Code of Federal Regulations.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), 7 U.S.C. 136 et seq. The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited

tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996)(FRL-5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “‘emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerances to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.

1. Emergency Exemption for Bifenthrin
on Citrus and FFDCA Tolerances

Recently Diaprepes root weevil has
spread into citrus areas in Florida.
Much of the infested citrus acreage is
exhibiting severe decline or is out of
production. Registered controls only
provide 75% control of Diaprepes root
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weevil. That level of control is
inadequate to prevent tree or grove
losses, and contain the spread of the
pest. EPA has authorized under FIFRA
section 18 the use of bifenthrin on citrus
for control of Diaprepes root weevils.
After having reviewed the submission,
EPA concurs that emergency conditions
exist.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
bifenthrin in or on citrus. In doing so,
EPA considered the safety standard in
FFDCA section 408(b)(2), and EPA
decided that the necessary tolerance
under FFDCA section 408(1)(6) would be
consistent with the safety standard and
with FIFRA section 18. Consistent with
the need to move quickly on the
emergency exemption in order to
address an urgent non-routine situation
and to ensure that the resulting food is
safe and lawful, EPA is issuing this
tolerance without notice and
opportunity for public comment under
section 408(e), as provided in section
408(1)(6). Although this tolerance will
expire and is revoked on December 31,
2000, under FFDCA section 408(1)(5),
residues of the pesticide not in excess
of the amounts specified in the
tolerance remaining in or on citrus after
that date will not be unlawful, provided
the pesticide is applied in a manner that
was lawful under FIFRA, and the
residues do not exceed a level that was
authorized by this tolerance at the time
of that application. EPA will take action
to revoke this tolerance earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

Because this tolerance is being
approved under emergency conditions
EPA has not made any decisions about
whether bifenthrin meets EPA’s
registration requirements for use on
citrus or whether a permanent tolerance
for this use would be appropriate.
Under these circumstances, EPA does
not believe that this tolerance serves as
a basis for registration of bifenthrin by
a State for special local needs under
FIFRA section 24(c). Nor does this
tolerance serve as the basis for any State
other than Florida to use this pesticide
on this crop under section 18 of FIFRA
without following all provisions of
EPA’s regulations implementing section
18 as identified in 40 CFR part 166. For
additional information regarding the
emergency exemption for bifenthrin,
contact the Agency’s Registration
Division at the address provided above.

I11. Aggregate Risk Assessment and
Determination of Safety

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the Final Rule
on Bifenthrin Pesticide Tolerances (62
FR 62961, November 26, 1997)(FRL—
5754-7).

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action
EPA has sufficient data to assess the
hazards of bifenthrin and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for
time-limited tolerances for residues of
bifenthrin on citrus, whole fruit at 0.03
ppm; citrus oil at 0.3 ppm; and citrus
dried pulp at 0.3 ppm. EPA’s
assessment of the dietary exposures and
risks associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by bifenthrin are
discussed below.

1. Acute toxicity. The acute reference
dose (RfD) of 0.01 milligram/kilogram/
day (mg/kg/day) was established based
on a maternal no observable adverse
effect level (NOAEL) of 1 mg/kg/day
from a developmental toxicity study in
rats. At the lowest observable adverse
effect level (LOAEL) of 2 mg/kg/day,
tremors from day 7-17 of dosing were
observed. An uncertainty factor of 100
(10X for inter-species extrapolation and
10X for intra-species variability) was
applied to the NOAEL of 1 mg/kg/day
to calculate the acute RfD of 0.01 mg/
kg/day. EPA has determined that the
10X factor to account for enhanced
susceptibility of infants and children (as
required by FQPA) can be removed.
This determination is based on the
results of reproductive and
developmental toxicity studies. No
evidence of additional sensitivity to
young rats or rabbits was observed
following pre- or post-natal exposure to
bifenthrin.

2. Short - and intermediate - term
toxicity. The maternal NOAEL of 1 mg/

kg/day from the oral developmental
toxicity study in rats (discussed in Unit
A. 1. of this preamble) was also
identified as the toxicological endpoints
for short- or intermediate-term dermal
and inhalation toxicity. A dermal
absorption rate of 25%, based on the
weight-of-the-evidence available for
structurally-related pyrethroids, is
appropriate for dermal risk assessments.
One-hundred percent absorption is
assumed for inhalation risk assessments.
Margin of exposures (MOEs) of 100 or
greater to account for inter-species
extrapolation (10X) and for intra-species
variability (10X) are acceptable.

3. Chronic toxicity. EPA has
established the chronic RfD for
bifenthrin at 0.015 mg/kg/day. This RfD
is based on the NOAEL of 1.5 mg/kg/day
from a chronic toxicity study in dogs.
Tremors in both sexes of dogs were
observed at the LOAEL of 3.0 mg/kg/
day. An uncertainty factor of 100 to
account for inter-species extrapolation
and intra-species variability was applied
to the NOAEL. As discussed in Unit A.
1. of this preamble, EPA has determined
that the 10X factor to account for
enhanced susceptibility of infants and
children can be removed.

4. Carcinogenicity. Bifenthrin has
been classified as a Group C chemical
(possible human carcinogen) based
upon urinary bladder tumors in mice.
No Q* was assigned because the RfD
approach was recommended for cancer
risk assessment. Based on this
recommendation, a quantitative dietary
cancer risk assessment was not
performed since, dietary risk concerns
due to long-term consumption of
bifenthrin are adequately addressed by
the chronic exposure analysis using the
RfD.

B. Exposures and Risks

1. From food and feed uses.
Tolerances have been established (40
CFR 180.442) for the residues of
bifenthrin, in or on a variety of raw
agricultural commodities. Tolerances, in
support of registrations, currently exist
for residues of bifenthrin on hops;
strawberries; corn grain, forage, and
fodder; cotton seed; and livestock
commodities of cattle, goats, hogs,
horses, sheep, and poultry.
Additionally, time-limited tolerances
associated with emergency exemptions
have been established for broccoli,
cauliflower, cucurbits, and canola. Risk
assessments were conducted by Novigen
Sciences, Inc., and reviewed by EPA, to
assess dietary exposures and risks from
bifenthrin as follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
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study has indicated the possibility of an
effect of concern occurring as a result of
a 1-day or single exposure. An acute
dietary (food) risk assessment was
submitted by the petitioner where the
Novigen DEEM (Dietary Exposure
Evaluation Model) system Tier 3 (Monte
Carlo) approach was used. This
methodology incorporates distributions
of residues and refined percent of crop
treated estimates for some crops, and
thus results in refined risk estimates.
For citrus, it was assumed 100% crop
treated and half of the limit of detection
(LOD) value, (0.01 ppm) was used in
this Monte Carlo analysis. This acute
dietary exposure analysis from food
sources was conducted using the acute
RfD of 0.01 mg/kg/day. The analysis
evaluated individual food consumption
as reported by respondents in the USDA
Continuing Surveys of Food Intake by
Individuals conducted in 1989 through
1992. The model accumulated exposure
to bifenthrin for each commodity and
expresses risk as a function of dietary
exposure. For the most highly exposed
population subgroup, Children 1-6 years
old, the resulting high-end exposure (at
the 99.9th percentile) results in a dietary
(food only) percentage of the acute RfD
at 80%. For the overall U.S. Population,
the high-end exposure (99.9th
percentile) percentage of the acute RfD
is 50%.

ii. Chronic exposure and risk. This
chronic dietary exposure analysis from
food sources was conducted using the
chronic RfD of 0.015 mg/kg bwt/day. In
conducting this chronic dietary (food
only) risk assessment, the petitioner
used anticipated residue field trial
values and percent crop treated
information. A mean field trial residue
value for citrus of 0.005 ppm was used.
The analysis evaluates individual food
consumption as reported by
respondents in the USDA Continuing
Surveys of Food Intake by Individuals
conducted in 1989 through 1992. The
model accumulates exposure to
bifenthrin for each commodity and
expresses risk as a function of dietary
exposure. The existing bifenthrin
tolerances published, pending, and
including the necessary section 18
tolerances result in chronic dietary risk
estimates (food only) for the U.S.
population of 3% of the RfD and the
most highly exposed population
subgroup, children, (1-6 years) 9% of
the RfD.

2. From drinking water. The Agency
lacks sufficient water-related exposure
data to complete a comprehensive
drinking water exposure analysis and
risk assessment for bifenthrin. Because
the Agency does not have
comprehensive and reliable monitoring

data, drinking water concentration
estimates must be made by reliance on
some sort of simulation or modeling. To
date, there are no validated modeling
approaches for reliably predicting
pesticide levels in drinking water. The
Agency is currently relying on GENEEC
and PRZM/EXAMS for surface water,
which are used to produce estimates of
pesticide concentrations in a farm pond
and SCI-GROW, which predicts
pesticide concentrations in
groundwater. None of these models
include consideration of the impact
processing of raw water for distribution
as drinking water would likely have on
the removal of pesticides from the
source water. The primary use of these
models by the Agency at this stage is to
provide a coarse screen for sorting out
pesticides for which it is highly unlikely
that drinking water concentrations
would ever exceed human health levels
of concern.

Drinking water levels of comparison
(DWLOCsS) are calculated and compared
to the models’ estimates for both surface
and ground water. DWLOCs are
theoretical upper limits on a pesticide’s
concentration in drinking water in light
of total aggregate exposure to a pesticide
in food, drinking water, and through
residential uses. A DWLOC will vary
depending on the toxic endpoint, with
drinking water consumption, and body
weights. Different populations will have
different DWLOCs. Since DWLOCs
address total aggregate exposure to
bifenthrin they are further discussed in
the aggregate risk sections below.

3. From non-dietary exposure.
Bifenthrin is currently registered for use
on the following residential non-food
sites: turf, home gardens and pets.
Exposure estimates were calculated for
the turf use, which is considered the use
pattern with the highest exposure
potential for adults, children (1-6 years)
and infants (<1 year). MOEs were then
calculated for each exposure scenario
using the following equation: MOE =
NOAEL/Exposure. MOEs for short- and
intermediate-term oral, dermal and
inhalation non-dietary exposure for the
U.S. Population, infants (< 1 year) and
children (1-6 years) were all greater than
100. As discussed in Unit A. 2. of this
preamble, MOEs of 100 or greater are
considered acceptable.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider ‘“available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
bifenthrin has a common mechanism of
toxicity with other substances or how to
include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
bifenthrin does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that bifenthrin has a common
mechanism of toxicity with other
substances. For more information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the Final Rule for
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997).

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. As discussed earlier, no
monitoring data are available for
drinking water. Therefore, for acute
aggregate risk, a DWLOC was calculated
for the U.S. population. DWLOCs are
theoretical upper limits on a pesticide’s
concentration in drinking water in light
of total aggregate exposure to a pesticide
in food, drinking water, and through
residential uses. The DWLOCs was
calculated for bifenthrin taking into
account acute exposure assumptions
from food. Exposure from residential
uses are not included in acute aggregate
risk estimates. For purposes of risk
assessment, the estimated maximum
concentration of bifenthrin in surface
water (0.26 parts per billion (ppb)) was
used for comparison to the back-
calculated human health DWLOC for
the acute endpoint. For bifenthrin, it
was determined that an acute dietary
exposure (food plus water) of 100% or
less of the Acute RfD is acceptable to
protect the safety of all population
subgroups. The back-calculated DWLOC
for the U.S. population is 180 ppb for
acute dietary risk. Based on a
comparison of the calculated DWLOC
and the estimated exposure to bifenthrin
in drinking water (0.26 ppb), the Agency
does not expect the aggregate exposure
to exceed 100% of the acute RfD for
adults.

2. Chronic risk. Using the ARC
exposure assumptions described above,
EPA has concluded that aggregate
exposure to bifenthrin from food will
utilize 3% of the RfD for the U.S.
population. The major identifiable
subgroup with the highest aggregate
exposure is children (1-6 years),
discussed below. EPA generally has no
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concern for exposures below 100% of
the RfD because the RfD represents the
level at or below which daily aggregate
dietary exposure over a lifetime will not
pose appreciable risks to human health.
Despite the potential for exposure to
bifenthrin in drinking water and from
non-dietary, non-occupational exposure,
EPA does not expect the aggregate
exposure to exceed 100% of the RfD.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
risk takes into account chronic dietary
exposure from food and water
(considered to be a background
exposure level) plus indoor and outdoor
residential exposure. The short- and
intermediate-term aggregate risks are
estimated by combining exposure from
food, water and residential uses (in this
case, turf use). For adults, the routes of
exposure from turf use include dermal
and inhalation. As with the acute
dietary aggregate risk estimate, for the
short- and intermediate-term aggregate
risk, DWLOCs were calculated. For
purposes of risk assessment, the
estimated chronic concentration of
Bifenthrin in surface water (0.018 ppb)
were used for comparison to the back-
calculated human health DWLOCs for
both the short-and intermediate-term
endpoints. The back-calculated DWLOC
for the U.S. population is 310 ppb for
short- and intermediate-term risk. Based
on a comparison of the calculated
DWLOC and the estimated exposure to
bifenthrin in drinking water (0.018 ppb),
the Agency concludes that there is a
reasonable certainty that no harm will
result to adults from short- or
intermediate-term aggregate exposure to
bifenthrin.

4. Aggregate cancer risk for U.S.
population. As discussed earlier, cancer
risk concerns due to exposure of
bifenthrin are adequately addressed by
the chronic aggregate risk analysis.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result from aggregate
exposure to bifenthrin residues.

D. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children— i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
bifenthrin, EPA considered data from
developmental toxicity studies in the rat
and rabbit and a 2-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
maternal pesticide exposure during
gestation. Reproduction studies provide

information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. EPA
believes that reliable data support using
the standard MOE and uncertainty
factor (usually 100 for combined inter-
and intra-species variability)) and not
the additional tenfold MOE/uncertainty
factor when EPA has a complete data
base under existing guidelines and
when the severity of the effect in infants
or children or the potency or unusual
toxic properties of a compound do not
raise concerns regarding the adequacy of
the standard MOE/safety factor.

ii. Developmental toxicity studies. In
a rabbit developmental toxicity study,
there were no developmental effects
observed in the fetuses exposed to
bifenthrin. The maternal NOAEL was
2.67 mg/kg/day based on head and
forelimb twitching at the LOAEL of 4
mg/kg/day.

In the rat developmental study, the
maternal NOAEL was 1 mg/kg/day,
based on tremors at the LOAEL of 2 mg/
kg/day. The developmental (pup)
NOAEL was also 1 mg/kg/day, based
upon increased incidence of
hydroureter at the LOAEL of 2 mg/kg/
day. There were 5/23 (22%) of the litters
affected (5/141 fetuses since each litter
only had one affected fetus) in the 2 mg/
kg/day group, compared with zero in
the control, 1, and 0.5 mg/kg/day
groups. According to recent historical
data (1992-1994) for this strain of rat,
background incidence of distended
ureter averaged 11% with a maximum
incidence of 90%.

iii. Reproductive toxicity study. In the
rat reproduction study, parental toxicity
occurred as decreased body weight and
tremors at 5.0 mg/kg/day with a NOEL
of 3.0 mg/kg/day. There were no
developmental (pup) or reproductive
effects up to 5.0 mg/kg/day (highest
dose tested).

iv. Pre- and post-natal sensitivity— a.
Pre-natal. Since there was not a dose-
related finding of hydroureter in the rat
developmental study and in the
presence of similar incidences in the

recent historical control data, the
marginal finding of hydroureter in rat
fetuses at 2 mg/kg/day (in the presence
of maternal toxicity) is not considered a
significant developmental finding. Nor
does it provide sufficient evidence of a
special dietary risk (either acute or
chronic) for infants and children which
would require an additional safety
factor.

b. Post-natal. Based on the absence of
pup toxicity up to dose levels which
produced toxicity in the parental
animals, there is no evidence of special
post-natal sensitivity to infants and
children in the rat reproduction study.

v. Conclusion. There is a complete
toxicity database for bifenthrin and
exposure data is complete or is
estimated based on data that reasonably
accounts for potential exposures. Based
on the above, EPA concludes that
reliable data support use of the standard
100-fold uncertainty factor, and that an
additional uncertainty factor is not
needed to protect the safety of infants
and children.

2. Acute risk. The back-calculated
DWLOGCs for children (1-6 years) and
infants (<1 year) are 20 parts per billion
(ppb) and 32 ppb, respectively. Based
on a comparison of the calculated
DWLOC and the estimated exposure to
bifenthrin in drinking water (0.26 ppb),
the Agency does not expect the
aggregate exposure to exceed 100% of
the Acute RfD for children and infants.

3. Chronic risk. Using the exposure
assumptions described above, EPA has
concluded that aggregate exposure to
bifenthrin from food will utilize 9% of
the RfD for infants and children. EPA
generally has no concern for exposures
below 100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to bifenthrin in drinking
water and from non-dietary, non-
occupational exposure, EPA does not
expect the aggregate exposure to exceed
100% of the RfD.

4. Short- or intermediate-term risk.
The short- and intermediate-term
aggregate risks are estimated by
combining exposure from food, water
and residential uses (in this case, turf
use). For infants and children, the
routes of exposure from turf use include
oral (nondietary), dermal and
inhalation. The back-calculated
DWLOGC:s for infants and children are 77
ppb and 70 ppb, respectively. Based on
a comparison of the calculated DWLOCs
and the estimated exposure to bifenthrin
in drinking water (0.018 ppb), the
Agency concludes that there is a
reasonable certainty that no harm will
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result to infants and children from
short- or intermediate-term aggregate
exposure to bifenthrin.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to
bifenthrin residues.

IV. Other Considerations

A. Metabolism In Plants and Animals

The residue of concern in citrus is the
parent compound only. Therefore, the
Agency has determined that only the
parent compound, bifenthrin, should
appear in the tolerance expression.

B. Analytical Enforcement Methodology

Adequate enforcement methodology
is available to enforce the tolerance
expression. The method may be
requested from: Calvin Furlow, PRRIB,
IRSD (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone
number: Rm 101FF, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202, (703—305-5229).

C. Magnitude of Residues

Residues of bifenthrin per se are not
expected to exceed 0.05 ppm for citrus
whole fruit; 0.3 ppm for citrus oil; and
0.3 ppm for citrus dried pulp as a result
of the section 18 use.

D. International Residue Limits

CODEX has established MRL'’s for
bifenthrin on grapefruit, lemon and
sweet orange at 0.05 ppm. No Canadian
or Mexican MRL’s have been
established for bifenthrin on citrus. The
recommended tolerance levels for
bifenthrin in/on citrus are harmonized
with CODEX.

E. Rotational Crop Restrictions

Rotational crop restrictions are not
applicable for citrus.

V. Conclusion

Therefore, tolerances are established
for residues of bifenthrin in citrus,
whole fruit at 0.05 ppm; 0.3 ppm for
citrus oil; and 0.3 ppm for citrus dried
pulp.

VI. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to ““‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural

regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by February 16,
1999, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VII. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300762] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which

does not include any information
claimed as CBI, is available for
inspection from 8:30 am. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C) Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

VIII. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes a tolerance
under FFDCA section 408 (1)(6). The
Office of Management and Budget
(OMB) has exempted these types of
actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since tolerances and
exemptions that are established under
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FFDCA section 408 (1)(6), such as the
tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a State, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to OMB a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19,1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal

government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to OMB,
in a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today'’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

IX. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 7, 1998.

Arnold E. Layne,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180-[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.442, by amending
paragraph (b), by alphabetically adding
the following commodities in the table
to read as follows:

§180.442 Bifenthrin; tolerances for
residues.

* * * * *

(b) * * *
Commod- Parts per Expiration/Rev-
ity million ocation Date
* * * * *
Citrus,
dried
pulp ...... 0.3 12/31/00
Citrus olil .. 0.3 12/31/00
Citrus,
whole
fruit ....... 0.05 12/31/00
* * * * *

[FR Doc. 98-33120 Filed 12-15-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300765; FRL 6048-5]

RIN 2070-AB78

Copper Ammonium Complex;

Exemption from the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes an
exemption from the requirement of a
tolerance for residues of copper
ammonium complex in or on raw
agricultural commodities when used in
accordance with good agricultural
practices as an active ingredient in
pesticide formulations applied to
growing crops. Chemical Specialties,
Inc., submitted a petition to EPA under
the Federal Food, Drug and Cosmetic
Act, as amended by the Food Quality
Protection Act of 1996 (Pub. L. 104—
170), requesting this tolerance
exemption.

DATES: This regulation is effective
December 16, 1998. Objections and
requests for hearings must be received
by EPA on or before February 16, 1999.
ADDRESSES: Written objections and
hearing requests, identified by the
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docket control number [OPP-300765],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300765], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 or
ASCII file format. All copies of
electronic objections and hearing
requests must be identified by the
docket number [OPP-300765]. No
Confidential Business Information (CBI)
should be submitted through e-mail.
Copies of electronic objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Cynthia Giles-Parker, Registration
Division 7505C, Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, 703-305-7740; e-mail:
giles-parker.cynthia@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of June 12, 1998 (63 FR
3211) (FRL-5797-7), EPA issued a
notice pursuant to section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346a(e) announcing
the filing of a pesticide petition by
Chemical Specialties, Inc., One
Woodlawn Green, Suite 250, Charlotte,
NC 28217. This notice included a
summary of the petition prepared by the

petitioner Chemical Specialties, Inc.
There were no comments received in
response to the notice of filing. The
petition requested that 40 CFR part 180
be amended by establishing an
exemption from the requirement of a
tolerance for residues of copper
ammonium complex.

l. Risk Assessment and Statutory
Findings

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) defines “‘safe” to
mean that ““there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue.” EPA performs a number of
analyses to determine the risks from
aggregate exposure to pesticide residues.
First, EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

Il. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. The
nature of the toxic effects caused by
copper ammonium complex are
discussed below:

1. Acute toxicity. The acute oral LDsg
for a 31.4% solution of copper
ammonium complex is 2,055
milligrams/kilogram (mg/kg).
Accordingly, the acute oral toxicity of
copper ammonium complex is relatively
low.

2. Genotoxicity, reproductive and
developmental toxicity, subchronic
toxicity and chronic toxicity. Copper is
ubiquitous in nature, found naturally in
most foods and essential for the well-
being of humans: the copper ion is
present in the adult human body at
levels of 80—150 mg. In addition,
humans possess a natural efficient
homeostatic mechanism for regulating
copper body levels over a wide range of
dietary intake. The toxicity of the
copper ion is well-characterized in the
published literature. There is no
evidence of any chronic effects induced
by dietary ingestion of copper unless the
intake is of such enormous magnitude
that there is a disruption of the natural
homeostatic mechanism for controlling
body levels. Consequently, there is no
reason to expect that long-term exposure
to the copper ion in the diet is likely to
lead to any subchronic, developmental,
reproductive or chronic adverse effects.
Finally, the toxicity profile of copper
ammonium complex should not
significantly differ from the numerous
other copper compounds which are
already exempted from the requirement
of a tolerance.

I11. Aggregate Exposures

In examining aggregate exposure,
FFDCA section 408 directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from groundwater or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

1. Food. Copper is naturally found in
several types of food, such as fruits and
vegetables, at levels ranging from 0.3—
3.9 ppm. These levels are much higher
than the levels of copper, if any, that
may occur from the pesticidal
application of copper ammonium
complex. Copper levels in plants,
subsequent to the application of copper
ammonium complex or other copper
salts, are minimized since high copper
levels induce an imbalance with iron
which causes plant dwarfing, stunted
roots and decreased growth and yields.
These effects appear before significant
copper buildup takes place. The Agency
has waived all residue chemistry studies
for copper ammonium complex since
copper is an essential trace element
critical for the propogration of plants;
copper is found in many foods; and it
is impossible to distinguish copper
residues resulting from naturally
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occuring copper or copper ammonium
complex.

2. Drinking water exposure. The
average copper concentration in
drinking water is 0.13 ppm. This
concentration is substantially below the
drinking water standard of 1 ppm.

B. Other Non-Occupational Exposure

Inhalation exposure. Air
concentrations of copper are relatively
low. A study based on several thousand
samples assembled by EPA’s
Environmental Monitoring Systems
Laboratory showed copper levels
ranging from 0.003-7.32 pg/ms3. Other
studies indicate that air levels of copper
are much lower.

IV. Cumulative Effects

Copper has no significant toxicity to
humans. Accordingly, the Agency
believes that there is no reason to expect
any cumulative effects from the use of
copper ammonium complex on food
crops.

V. Determination of Safety for U.S.
Population, Infants and Children

Several copper compounds, such as
the copper salts of fatty acids and
copper sulfate, are currently approved
for use on food crops. Since copper
ammonium complex is a substitute for
these copper compounds, and under
use-conditions, releases equivalent
amounts of copper, no increases in
dietary exposure will occur from the use
of copper ammonium complex on food
crops. Moreover, copper is an essential
trace element for which the National
Academy of Sciences has issued a
recommended daily allowance of 0.5—
1.0 mg/day for infants, 1.0-2.0 mg/day
for small children and 2.0-3.0 mg/day
for adolescents and adults. Furthermore,
since copper has no significant toxicity
and EPA has therefore not used a
margin of safety approach to assess any
risk posed by copper, the requirement
pertaining to an additional margin of
safety for infants and children is not
applicable to EPA’s safety determination
for this tolerance exemption. Because
use of copper ammonium complex is
unlikely to pose a dietary risk under
reasonably foreseeable circumstances,
EPA concludes that there is a reasonable
certainty of no harm from aggregate
exposure to copper ammonium complex
residues. Accordingly, EPA finds that
exempting copper ammonium complex
from the requirement of a tolerance will
be safe.

V1. Other Considerations

A. Endocrine Disruptors

The Agency has no information to
suggest that copper will adversely affect

the immune or endocrine systems. The
Agency is not requiring information on
the endocrine effects of copper at this
time; Congress has allowed 3 years after
August 3, 1996, for the Agency to
implement a screening program with
respect to endocrine effects.

B. Analytical Method(s)

The Agency is establishing an
exemption from the requirement of a
tolerance without any numeric
limitation; therefore, the Agency has
concluded that an analytical method is
not required for enforcement purposes
for copper ammonium complex.

C. Existing Tolerances

There are no existing tolerances for
copper ammonium complex.

D. International Tolerances

No maximum residue level has been
established for copper ammonium
complex by the Codex Alimentarius
Commission.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d)and as was provided in
the old section 408 and in section 409.
However, the period for filing objections
is 60 days, rather than 30 days. EPA
currently has procedural regulations
which governs the submission of
objections and hearing requests. These
regulations will require some
modification to reflect the new law.
However, until those modifications can
be made, EPA will continue to use those
procedural regulations with appropriate
adjustments to reflect the new law.

Any person may, by February 16,
1999, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given under the “ADDRESSES”
section (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the hearing clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i) or a request for a fee
waiver, as noted in 40 CFR 180.33(m).

If a hearing is requested, the objections
must include a statement of the factual
issues(s) on which a hearing is
requested, the requestor’s contentions

on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). A request for a hearing
will be granted if the Administrator
determines that the material submitted
shows the following: There is a genuine
and substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300765]. A public version
of this record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Rm. 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202.

The official record for this
rulemaking, as well as the public
version, as described above, is kept in
paper form. Accordingly, in the event
there are objections and hearing request,
EPA will transfer any copies of
objections and hearing requests received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record. The official rulemaking record is
the paper record maintained at the
Virginia address in ADDRESSES at the
beginning of this document.
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IX. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes an
exemption from the tolerance
requirement under FFDCA section
408(d) in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title Il of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub.L. 104-4). Nor does it require
special considerations as required by
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629),
February 16, 1994), or require OMB
review in accordance with Executive
Order 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997). In additions, since
tolerance exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the exemption in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950), and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a State, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to OMB a

description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today'’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19,1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to OMB,
in a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

X. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 1, 1998.

James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180— [AMENDED]

1. The authority citation for part 180
continues to read as follows:
§180.1001 [Amended]

Authority: 21 U.S.C. 346a and 371.

2.1n 8§180.1001, by adding ‘‘copper
ammonium complex” immediately after
‘‘copper acetate,” in paragraph (b)(1).
[FR Doc. 98-33117 Filed 12—15-98; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 97-247; FCC 98-303]

Fees for Ancillary or Supplementary
Use of Digital Television Spectrum

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This Report & Order
establishes a fee of five percent of gross
revenues received from ancillary or
supplementary services for which DTV
licensees receive specified
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compensation from third parties. This
requires the Commission to establish a
program to assess and collect fees for
digital television (DTV) licensees’ use of
DTV capacity for the provision of
ancillary or supplementary services.
The statute requires the imposition of a
fee where DTV licensees use their
capacity for services for which the
payment of a subscription fee is
required or where the licensee receives
revenues from a third party other than
advertising revenues in return for
transmitting material furnished by the
third party. Licensees will be required
to annually report to the Commission
whether they provided ancillary or
supplementary subject to a fee and the
amount of fees to be paid to the
Commission.

EFFECTIVE DATE: January 15, 1999.
ADDRESSES: Federal Communications
Commission, 445 12th Street, Room
TW-A306, SW, Washington, DC 20554.
In addition to filing comments with the
Secretary, a copy of any comments on
the information collections contained
herein should be submitted to Judy
Boley, Federal Communications
Commission, Room C-1804, 445 12th
Street, SW, Washington, DC 20554, or
via the Internet to jboley@fcc.gov.
Comments may also be filed by using
the Commission’s Electronic Comment
Filing System (ECFS), via the Internet to
http://www.fcc.gov.e-file/ecfs.html.
FOR FURTHER INFORMATION CONTACT: Jerry
Duvall, Chief Economist, Mass Media
Bureau (202) 418-2600, Susanna
Zwerling, Policy and Rules Division,
Mass Media Bureau (202) 418-2140, or
Jonathan Levy, Office of Plans and
Policy (202) 418-2030.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report &
Order, FCC 98-303, adopted November
19, 1998 and released November 19,
1998. The full text of this Commission
Report & Order is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room TW-A306), 445 12 St.
S.W., Washington, D.C. The complete
text of this Notice may also be
purchased from the Commission’s copy
contractor, International Transcription
Services (202) 857-3800, 2100 M Street,
N.W., Suite 140, Washington, D.C.
20037.

Synopsis of Report & Order
l. Introduction

1. With this Report & Order (‘‘R&0O"),
the Commission establishes a program
for assessing and collecting fees for the
provision of ancillary or supplementary
services by commercial digital
television (“DTV”) licensees as required

by the Telecommunications Act of 1996
(1996 Act’), Public Law 104-104, 110
Stat. 56, section 201 (1996), codified at
47 U.S.C. 336. The rules promulgated
pursuant to this R&O implement the
criteria of the 1996 Act, establishing a
fee of five percent of gross revenues
received from certain ancillary or
supplementary uses of the DTV
bitstream. Consistent with the 1996 Act,
the fee will be assessed on revenues
from all ancillary or supplementary
services for which the licensee receives
compensation other than advertising
revenues used to support broadcasting.

11. Background

2. The 1996 Act established the
framework for licensing DTV spectrum
to existing broadcasters, and permitted
them to offer ancillary or supplementary
services consistent with the public
interest. 47 U.S.C. 336. In the 1996 Act,
Congress directed the Commission to
require that any ancillary or
supplementary services carried on DTV
capacity: (1) must be consistent with the
advanced television technology
designated by the Commission (“‘the
DTV Standard™); (2) must avoid
derogating any advanced television
services that the Commission may
require; and (3) must, with specified
exceptions, be subject to Commission
regulations applicable to analogous
services. Congress also gave the
Commission discretion to prescribe
such other regulations with respect to
ancillary or supplementary services “as
may be necessary for the protection of
the public interest, convenience, and
necessity, 47 U.S.C. 336(b)(5). Moreover,
Congress directed the Commission to
establish a fee program for any ancillary
or supplementary services for which the
payment of a subscription fee is
required to receive such services or for
which the licensee receives any
compensation from a third party other
than commercial advertisements used to
support non-subscription broadcasting
(hereinafter referred to as ‘““feeable
ancillary or supplementary services”).
47 U.S.C. 336(e).

3. In a number of recent orders, the
Commission adopted rules
implementing the transition to DTV
pursuant to the 1996 Act. In the Fourth
R&O in MM Docket No. 87-268, 62 FR
14006 (March, 1997), the Commission
adopted the DTV Standard that supports
the transmission of High Definition
Television (“HDTV”), as well as
allowing for the transmission of
multiple programs of standard
definition television (“SDTV”’) and non-
video services. This Standard permits
the provision of other services,
including large amounts of data. For

example, a DTV licensee will be able to
transmit ““telephone directories, stock
market updates, * * * computer
software distribution, interactive
education materials or virtually any
other type of information.” The DTV
Standard “allows broadcasters to send
video, voice and data simultaneously
and to provide a range of services
dynamically, switching easily and
quickly from one type of service to
another.”

4. In the Fifth R&O in MM Docket No.
87-268, In the Matter of Advanced
Television Systems and Their Impact
upon the Existing Television Broadcast
Service, 62 FR 26966 (May, 1997), the
Commission we assigned the initial
DTV licenses and established rules
allowing broadcasters to use their DTV
capacity to provide ancillary or
supplementary services which “do not
interfere with the required free service.”
The Commission stated that the DTV
licensees’ ability to provide ancillary or
supplementary services in addition to
the mandated free television service
“allow[s] the broadcasters flexibility to
respond to the demands of their
audience’ for such services. This
flexibility “‘should encourage
entrepreneurship and innovation” and
will give “broadcasters the opportunity
to develop additional revenue streams
from innovative digital services.”

5. The 1996 Act charged the
Commission with establishing a means
of assessing and collecting fees for
feeable ancillary or supplementary
services. Last December, the
Commission issued a Notice of
Proposed Rule Making in MM Docket
No. 97-247, In the Matter of Fees for
Ancillary or Supplementary Use of
Digital Television Spectrum Pursuant to
section 336(e)(1) of the
Telecommunications Act of 1996, 63 FR
00460 (January, 1998), which sought
comment on various issues relating to
the establishment of a fee program in
accordance with the 1996 Act. The
Notice of Proposed Rule Making, invited
comment on all aspects of the proposed
fee program and proposed several
methods of assessing such fees,
including a fee based upon a percentage
of revenues received from the ancillary
or supplementary use of the digital
bitstream, or a fee based upon a hybrid
of a flat rate and a percentage of
revenues.

I11. Issue Analysis

A. Goals

6. The 1996 Act sets forth general
criteria the Commission must follow in
assessing fees for ancillary or
supplementary services carried on the
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DTV bitstream. First, the 1996 Act
requires the Commission to establish a
program which recovers “‘for the public
a portion of the value of the public
spectrum” made available for ancillary
or supplementary use by DTV licensees.
Second, the statute requires that the fee
be designed “‘to avoid unjust
enrichment” of broadcast licensees
through the method used to permit
digital use of the spectrum. These
provisions recognize that existing DTV
licensees received their licenses without
charge, while providers of potentially
competing services may have paid for
the spectrum used to provide these
services. Finally, the 1996 Act requires
that the fee recover ‘‘for the public an
amount that, to the extent feasible,
equals but does not exceed (over the
term of the license) the amount that
would have been recovered” in an
auction. This requirement refers to the
competitive bidding provisions of the
Communications Act of 1934. As
discussed fully below, the fee program
established today is consistent with
these criteria as set forth in the 1996
Act. In addition, consistent with our
goal of promoting the efficient
deployment of digital television, in
implementing the statutorily mandated
fee program, the Commission seeks to
avoid dissuading broadcasters from
using the DTV capacity to provide
feeable ancillary or supplementary
services.

7. The 1996 Act also generally defines
which ancillary or supplementary uses
of the DTV bitstream are subject to a fee.
Section 336(e)(1), adopted by the 1996
Act, requires a fee to be assessed upon
any services ‘“‘for which the payment of
a subscription fee is required in order to
receive such services” or “for which the
licensee directly or indirectly receives
compensation from a third party in
return for transmitting materials
furnished by such third party.” In the
latter case, the 1996 Act specifically
exempts from the fee any ancillary or
supplementary service which relies for
its revenues upon ‘‘commercial
advertisements used to support
broadcasting for which a subscription
fee is not required.” Thus, a fee must be
assessed on any ancillary or
supplementary service for which a
subscription fee is required or for which
the licensee receives any compensation
for transmission of material other than
commercial advertisements used to
support broadcasting. These services
previously have been defined as
“feeable ancillary or supplementary
services.” The Commission noted that
feeable ancillary or supplementary
services may be offered simultaneously

with other services, including HDTV,
SDTV, or other video programming
supported entirely by commercial
advertisements, or with other non-
feeable ancillary or supplementary
services. The fact that a feeable ancillary
or supplementary service is being
transmitted by the DTV licensee does
not subject all simultaneously
transmitted services to a fee.

8. In establishing fees for the ancillary
or supplementary use of DTV capacity,
the Commission was cognizant of the
administrative burdens which such fees
could entail. In order to minimize these
burdens both for broadcasters and for
the Commission, the fee program
established is intended to be simple to
understand, and calculable with readily
available information. An overly
complex fee program could be difficult
for licensees to calculate and for the
Commission to enforce and could create
uncertainty that might undermine a
DTV licensee’s efficient planning of
what services it will provide.

B. Basis of Fee

9. Background. In the Notice of
Proposed Rule Making we set forth
several fee options which we
determined to be consistent with the
guidelines of the 1996 Act. The options
included a fee akin to the amount that
would have been received in an auction
of the spectrum, a fee based upon the
net revenues or incremental profits from
the ancillary or supplementary use of a
licensee’s DTV capacity, a fee assessed
as a percentage of the gross revenues
received for the ancillary or
supplementary use of this capacity, and
a fee based upon a hybrid of a flat rate
and a percentage of revenues.

10. In describing the various fee
options in the Notice of Proposed Rule
Making, the Commission described the
advantages and disadvantages of each.
The Commission stated that while net
revenues or incremental profits could
serve as effective proxies for the value
of DTV capacity used for feeable
ancillary or supplementary services, the
process of ascertaining the costs
involved in calculation of net revenues
or incremental profits would involve the
burdensome apportionment of expenses
between free television services and
feeable ancillary or supplementary
services and among ancillary or
supplementary services. Another fee
approach suggested was a combination
of a flat dollar amount and a percentage
of gross revenues, which would include
a uniform means of preventing unjust
enrichment but would also create an up-
front cost, which could serve as a
disincentive to broadcasters’ provision

of feeable ancillary or supplementary
services.

11. In the Notice of Proposed Rule
Making, the Commission expressed an
inclination to favor a fee program that
incorporates gross revenues. Such a fee
would ““foster our goal of creating a fee
structure which does not dissuade
broadcasters from offering feeable
ancillary and supplementary services
[and]. * * * would be straightforward
to assess and calculate.”

12. Comments. Virtually all of the
commenters supported a fee based upon
gross revenues. The commenters agreed
with the Commssion’s assessment that a
fee based upon gross revenues could be
the simplest to calculate and enforce.
Commenters also agreed that a fee based
upon gross revenues would satisfy the
statutory criteria of preventing unjust
enrichment, recovering for the public a
portion of the value of the spectrum,
and approximating, without exceeding,
the amount which would have been
received at auction.

13. Decision. The Commission
adopted a fee based upon a percentage
of the gross revenues generated by
feeable ancillary or supplementary
services. We believe this approach is
consistent with the 1996 Act, supported
by sound economic principles, and
grounded in simplicity. We also believe
it will afford broadcasters flexibility in
developing new and innovative DTV
services. A gross revenues approach is
consistent with the 1996 Act because it
enables the Commission to assess a fee
that recovers for the public a portion of
the value of the spectrum and prevents
the unjust enrichment of broadcasters
through the use of the DTV bitstream for
feeable ancillary or supplementary
services. While the amount recovered
will be more a result of the percentage
rate of the fee than of the nature of
revenues on which the fee is based,
commenters overwhelmingly support a
fee based upon gross revenues as a
means of achieving these important
statutory goals.

14. The Commission stated that a fee
based upon gross revenues is consistent
with the statutory directive that it assess
a fee that ““to the extent feasible, equals
but does not exceed (over the term of
the license) the amount that would have
been recovered had such services been
licensed” at auction. As stated in the
Notice of Proposed Rule Making, and as
echoed in many comments, it would be
difficult if not impossible to determine
the amount that would have been
received at auction. To the extent
possible, however, the Commission
stated that a fee based upon gross
revenues can function as a proxy for
auction value.
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15. The microeconomic theory
supporting this determination is laid out
in the Notice of Proposed Rule Making.
Briefly, economic theory indicates that
gross revenues received from the
ancillary or supplementary use of DTV
capacity are related to the implicit value
of that DTV capacity. The postulated
relationship between gross revenues
received from ancillary or
supplementary services and the value of
the bitstream used to provide those
services was supported by a number of
commenters, who found this economic
rationale to be ““theoretically sound.”

16. In determining the basis of the fee,
the Commission sought not only to
comply with the criteria set forth in the
Act, but also to foster the important goal
that the fee program be simple to
comply with and to enforce. As
discussed above, a fee program based
upon net revenues or incremental
profits would have entailed burdensome
accounting by the licensees and
enforcement and auditing by the
Commission. Using gross revenues as
the basis of the fee will minimize the
accounting and auditing required,
permitting licensees to calculate the fee
based upon readily available
information. It will also make the
Commission’s administration of the fee
program much more efficient, and
impose considerably fewer paperwork
and compliance burdens on licensees.

17. Finally, the Commission stated
that a gross revenues approach will
serve the public interest goal of giving
broadcasters flexibility to develop new
uses of the DTV bitstream. In the Notice
of Proposed Rule Making, the
Commission stated its intention to
establish a fee program which allows
broadcasters the flexibility to provide
new services and made clear that it is
not its intention to dissuade
broadcasters from using the DTV
capacity to provide feeable ancillary or
supplementary services. Commenters
generally supported this goal and, given
the costs of implementing and enforcing
a program based on net revenues, agreed
that a fee based upon a percentage of
gross revenues would be the least likely
to discourage the development of new
uses of broadcast spectrum.
Accordingly, the Commission rejected
the net revenues approach. A fee based
upon a percentage of gross revenues
received would not involve up-front
costs, such as those that would be
incurred by a hybrid fee based on a flat
fee coupled with a percentage of gross
revenues, that could dissuade
broadcasters from initiating new
services. In addition, the uniform
application of a fee based upon gross
revenues to all feeable ancillary or

supplementary services (as opposed to a
varying fee based on the type of service
provided) will minimize the potential of
the fee program to affect broadcasters’
choice of one service over another.
Finally, the percentage rate of the fee,
not the revenues on which the fee is
based, will ultimately affect
broadcasters’ decisions as to whether or
not to offer feeable ancillary or
supplementary services at all.

C. Percentage of Revenues

18. Background. As stated in the
Notice of Proposed Rule Making, the
percentage rate of the fee must reflect
the statutory requirements that the fee
recover a portion of the value of the
spectrum used for these services, avoid
unjust enrichment, and approximate the
revenue that would have been received
had these services been licensed
through an auction. The Notice of
Proposed Rule Making also indicated
our disinclination to set the percentage
rate so high that it would dissuade
broadcasters from providing feeable
ancillary or supplementary services.

19. Comments. Commenters
advocated percentages for the fee that
ranged from less than one percent to
more than ten percent. Those
commenters who proposed a low fee—
two percent or less of gross revenues—
based their proposal on the declining
auction values of the nonbroadcast
spectrum, and on the possibility that a
higher fee would discourage
broadcasters from offering innovative
services. Commenters proposing a high
fee—ten percent or more—argued that
such a fee would be consistent with
other government licensing fees, and
would be necessary to prevent unjust
enrichment, as required by the 1996
Act.

20. Decision. The Commission set the
fee for feeable ancillary or
supplementary services provided on the
DTV bitstream at five percent of gross
revenues received from these services.
The Commission stated that a fee of five
percent of gross revenues fulfills its
statutory obligations to impose a fee
which recovers for the public some
portion of the value of the spectrum,
prevents the unjust enrichment of
broadcasters providing feeable ancillary
or supplementary services, and
approximates, to the extent possible, the
revenues that would have been received
had the spectrum on which these
services are provided been licensed
through an auction. The Commission
also stated that a five percent fee will
not dissuade broadcasters from using
their DTV capacity to provide new and
innovative services that can greatly
benefit consumers.

21. As stated in the Notice of
Proposed Rule Making, the Commission
must carefully balance potentially
competing requirements and goals in
establishing a percentage rate of the fee.
On the one hand, a fee set too high
might dissuade broadcasters from
providing feeable ancillary or
supplementary services, and could
therefore reduce the benefits that
consumers receive from efficient
deployment of DTV capacity. On the
other hand, a fee set too low might not
prevent the unjust enrichment of DTV
licensees as required by the 1996 Act
and might not recover an amount
approximating the amount that would
have been recovered at auction,
although it could recover for the public
a “‘portion of the value” of the spectrum.

22. The Commission stated that a fee
of five percent of gross revenues best
serves its goals and the requirements of
the statute. The 1996 Act gives the
Commission broad discretion in setting
the amount of the fee for ancillary or
supplementary services, relying upon
the predictive judgment of the agency in
that regard. In addition, no commenter
has pointed to any obvious or
commonly accepted formula for setting
a fee in these circumstances. Therefore,
the Commission must use its best
judgment in balancing the relevant
goals.

23. The five percent fee satisfies the
statutory mandate that the fee be high
enough to prevent the unjust
enrichment of the licensees and to
recover compensation for the DTV
capacity used by the licensees. The
Commission takes seriously the intent of
the 1996 Act that broadcasters providing
feeable ancillary or supplementary
services on the DTV bitstream be
required to pay more than a nominal
fee. We believe that a five percent fee is
appropriate.

24. A fee set at five percent of gross
revenues also satisfies the statutory
requirement that the fee recover ‘“‘an
amount that, to the extent feasible,
equals but does not exceed” the amount
that would have been recovered at
auction. Looking at this mandate
through the prism of economic theory,
the reference to auctions invokes a
system designed to foster the efficient
allocation of resources and suggests that
we should set a fee that fosters efficient
resource allocation. The efficient
allocation of the resource of DTV
bitstream will allow the marketplace to
provide those feeable ancillary or
supplementary services demanded by
consumers. A fee based on gross
revenues will allow such efficient
allocation so that it meets the statutory
requirement.
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25. In setting the fee at five percent of
gross revenues, the Commission takes
into account the costs broadcasters will
incur in the development of digital
ancillary or supplementary services.
While we note the comments of NCTA
stating that a fee set too low would
unfairly subsidize broadcasters, we are
conscious of the financial burdens faced
by digital television broadcasters in the
coming years. As will be discussed at
greater length below, the Commission
anticipates that the fee assessment
program established here will be
reviewed and possibly adjusted within
the five year period prescribed by the
1996 Act, and that such review will take
into account the actual costs of the
development of digital ancillary or
supplementary services.

26. Commenters advocating a higher
fee have argued that fees for the
ancillary or supplementary use of the
DTV bitstream are analogous to mineral
and oil royalty rates, which range from
12 to over 17 percent. The Commission
rejected this analogy, stating that the
policy and economic considerations in
setting DTV ancillary and
supplementary fees are quite distinct
from the considerations that would be
relevant for leasing resources such as
minerals or oil. The economic analysis
detailed in the Notice of Proposed Rule
Making specifically addresses the
efficient allocation of DTV spectrum
between free, over-the-air television
service and feeable ancillary services,
not the general issue of royalty rates.
That economic analysis also addresses
the unjust enrichment which may result
from the provision of comparable
services by competitors, such as
multichannel video service providers
and other competing service providers,
which have incurred sunk costs that do
not accrue to DTV licensees.

27. The Commission also rejected
commenters’ analogy to recent auction
rates for non-broadcast spectrum.
Commenters argued that the
Commission should set the fee at a rate
lower than five percent based upon
analyses they have submitted that
purport to demonstrate that the value of
non-broadcast spectrum available at
auction has been declining in recent
months. These commenters argue that
these studies demonstrate that the fees
for the ancillary or supplementary use
of the broadcast spectrum should be set
very low, as the fees should recover
approximately the amount which would
have been received at an auction of the
spectrum.

28. In arguing for very low fees, some
commenters have drawn an analogy to
copyright royalty rates, which are very
low, rather than royalties for mining and

oil, which are higher. The Commission
stated that the policy concerns and
economic considerations of our analysis
here are quite distinct from the
considerations of privately-contracting
parties negotiating copyright royalty
rates.

29. Based upon the foregoing, the
Commission determined that a fee set at
five percent of gross revenues received
from the ancillary or supplementary use
of the DTV bitstream will best satisfy
the requirements of the 1996 Act and
will not discourage the provision of
these new services by DTV licensees.

D. Services on Which Fee is to be
Assessed

30. In establishing a fee assessment
program, the Commission determined
which services are subject to the fee.
The fee program established today
applies only to ancillary or
supplementary services. While it
specifically refers to ancillary or
supplementary services, section 336
does not define these services.
Consistent with the 1996 Act and
Commission precedent, Commission
rules specify that ancillary or
supplementary services “include, but
are not limited to computer software
distribution, data transmissions,
teletext, interactive materials, aural
messages, paging services, audio signals,
[or] subscription video.” Our rules also
specify that “‘any video broadcast signal
provided at no direct charge to viewers
shall not be considered ancillary or
supplementary.” 47 CFR 73.624(c).

31. Pursuant to the 1996 Act, not all
ancillary or supplementary services are
feeable. We determine that all revenue
from subscription services will be
subject to a fee. In addition, as required
by the statute, ancillary or
supplementary services for which the
licensee directly or indirectly receives
compensation from a third party in
exchange for the transmission of
material provided by the third party,
other than commercial advertisements
used to support broadcasting, will be
subject to a fee.

32. Commenters provided very little
guidance as to what services DTV
licensees will provide. With this R&O,
the Commission resolved several
guestions raised by commenters
regarding particular types of services,
and set out general principles that may
be used to determine whether other
non-subscription ancillary or
supplementary services are subject to
fees.

Viewer-paid Subscription Services

33. As discussed above, the 1996 Act
requires the Commission to establish a

fee program for any ancillary or
supplementary services ‘“for which the
payment of a subscription fee is
required in order to receive such
services.” The legislative history of the
1996 Act indicates that the statute
requires that a fee be assessed on “‘any
ancillary or supplementary service if
subscription fees or any other
compensation fees apart from
commercial advertisements are required
in order to receive such services.”

34. The Commission stated that
consistent with the 1996 Act, it will
assess fees on all revenue—both
subscription and advertising revenue—
from all ancillary or supplementary
services for which viewers must pay
subscription fees to receive. The
Commission rejected commenters’
argument that advertising revenues from
subscription services should not be
subject to the fee. First, section
336(e)(1)(A) makes clear that those
services for which “the payment of a
subscription fee is required in order to
receive such services” are feeable. The
exclusion in section 336(e)(1)(B) for
“‘commercial advertisements used to
support broadcasting for which a
subscription fee is not required” does
not support NAB’s position. Advertising
revenues from services that cannot be
received without payment of
subscription fees do not fit within this
exemption. The Commission therefore
declined to allow DTV licensees to
exclude from gross revenues subject to
a fee advertising revenues received from
services for which a subscription fee is
also required. The Commission stated
that such an approach would not be
consistent with the statute and would
unduly complicate the fee program.

Non-Subscription Ancillary or
Supplementary Services for Which
Licensee Receives Compensation From a
Third-Party

35. The 1996 Act directs that fees be
assessed on ancillary or supplementary
services “for which the licensee directly
or indirectly receives compensation
from a third party in return for
transmitting material furnished by such
third party (other than for commercial
advertisements used to support
broadcasting for which a subscription
fee is not required.)” The Commission’s
rules state that over-the-air video
programming provided at no charge to
viewers is not an ancillary or
supplementary service. This provision
therefore applies to ancillary or
supplementary services, consisting of
material which does not originate with
the licensee, which the viewer can
receive without payment of a fee. These
ancillary or supplementary services may
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include data, audio, or any other
ancillary or supplementary services that
may be established in the future.

Home Shopping and Other Direct
Marketing Programming

36. Commenters argued that the
statute requires fees to be imposed when
broadcasters receive payments from
sales on home shopping channels,
infomercial and direct marketing
programming. The Commission
declined to impose fees on revenues
received from home shopping,
infomercial or direct marketing
programming. The Commission stated
that the purpose of this proceeding is
not to exact fees from existing
broadcasters for existing services but,
rather, to design a program for the
assessment of fees on ancillary or
supplementary services which will be
provided on the DTV bitstream. The
Commission agreed with the
commenters who argued that home
shopping and infomercials are
commercial advertisements, excluded
by statute from the scope of ancillary
and supplementary services as they are
video services received by viewers
without a fee. The Commission found
that home shopping channels and
infomercials are free, over-the-air
television services, supported by
commercial advertisements, and not
subject to a fee.

Retransmission Consent Agreements

37. Commenters raised the issue of
whether in-kind consideration, in the
form of retransmission consent
agreements, constitutes compensation
from a third party for the purposes of
the 1996 Act. The Commission stated
that a retransmission consent agreement
constitutes the payment of
compensation by a third party to a
licensee in exchange for the
transmission of material provided by
that third party. A retransmission
consent agreement involves in-kind
consideration given to a licensee by a
cable system operator for carriage of the
licensee’s programming on the cable
system. It is not compensation given to
the licensee for carriage of programming
provided by a third party on that
licensee’s frequency.

Noncommercial Licensees

38. In the Notice of Proposed Rule
Making the Commission sought
comment on the question of whether
noncommercial television licensees
should be exempt from fees or subject
to lower fees. This argument was raised
initially in the Petition for
Reconsideration of the Fifth R&O filed
by the Association of America’s Public

Television Stations and the Public
Broadcasting Service. Petitioners further
sought a determination as to whether
they might offer feeable ancillary or
supplementary services on their DTV
capacity as a source of funding for their
public television operations. Because
the Commission has not yet determined
whether or to what extent
noncommercial licensees may provide
revenue-generating ancillary or
supplementary services, it stated that it
is premature to determine whether such
services would be subject to a fee and
whether that fee should be lower than
that paid by commercial broadcasters.
The Commission instead initiated a
proceeding in which it will build a
record on honcommercial licensees’
remunerative use of the DTV bitstream
and whether and in what circumstances
such uses would be subject to fees. The
Commission stated that it will address
the comments received on this issue in
that proceeding.

E. Commencement of Fee Assessment

39. Some commenters asked that the
Commission delay imposing a fee on
ancillary or supplementary services and
proposed several different plans for
such delay. The Commission stated that
it would not delay the imposition of fees
for ancillary or supplementary services.
Even assuming that the Commission has
authority to impose such a delay, a
delay in the imposition of a fee would
not serve the public interest. In
addition, the Commission stated that a
delay in the imposition of a fee would
result in unjust enrichment during the
time the broadcasters were providing
feeable ancillary or supplementary
services but were not paying a fee. A
delayed fee would not effectively
recover the value of the spectrum. The
fee program established today is
designed to minimize any detrimental
effect the fee might have on the
development of new and innovative
services. A delay in the imposition of a
fee would therefore be superfluous.
Indeed, with a revenue based approach,
as opposed to a flat fee, licensees will
not have to commence paying a fee until
they begin to collect revenues.

F. Other Issues

Cap on the Amount of the Fee

40. One commenter argued that the
Commission should cap the aggregate
payments made by any broadcaster for
feeable services. The statutory provision
referenced is the provision which states
that the fee shall recover an amount that
“equals but does not exceed” the
amount that would have been recovered
at auction. This statutory provision does

not require us to establish a cap on the
fee amount. As discussed above, gross
revenues from feeable ancillary or
supplementary services are related to
the implicit value of the DTV spectrum
used to provide such services. If the
Commission were to establish an upper
limit on the total fees that it collected,
then the theoretical linkage established
in our analysis would no longer hold,
and the Commission would fail to
satisfy its mandate from Congress. The
Commission also declined to adopt this
proposal as it would unduly complicate
the implementation and enforcement of
the fee assessment program.
Establishing a cap on the amount of the
fee might involve a calculation that
takes into account the size of a station,
the market it serves, the amount of
feeable ancillary or supplementary
services provided, and numerous other
factors which would certainly
complicate the establishment and
enforcement of the fee assessment
program. It would be difficult, if not
impossible, to determine on a license by
license basis what the auction value of
that spectrum should be and thus where
a cap should be placed. Thus, ease of
administration of the fee program would
be compromised by a cap on the total
amount of fee payments.

Variable Fee Rate Depending Upon the
Type of Service

41. The Commission sought comment
as to whether the percentage rate of the
fee should vary with the type of service
provided. Commenters argued that the
Commission should not take into
account preferences for one type of
service over another in setting the fee
and that varying the level of the fee
depending upon the service could
discourage new services and would
exceed the Commission’s authority. The
percentage rate of the fee will be fixed
at five percent, for all services subject to
a fee. The Commission agreed that a
varying fee rate could have the effect of
dissuading licensees from providing
particular services. To the extent that
the fee is set lower for one service than
for another, it would create an incentive
for a licensee to provide the service with
a lower fee rate over a service subject to
a higher fee. The Commission stated
that it wished to establish a fee program
that does not affect broadcasters’
decisions to provide one service over
another, other than the mandated free,
over-the-air television service, and
therefore did not establish a fee which
varies based upon the type of services
provided. In addition, a varying fee rate
would be difficult to adhere to and to
enforce, in contravention of the
Commission’s goal of a fee program that
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is simple to comply with and
administer.

Review of Fee Assessment Program

42. The 1996 Act requires the
Commission to adjust the fee “from time
to time in order to continue to comply
with the requirements of”’ the statute
and to “report to the Congress on the
implementation of the program’ within
five years of the enactment of the 1996
Act.

43. The fee program established
concerns services which are not yet
available to consumers. Once digital
television licensees have implemented
ancillary or supplementary services, the
Commission and the licensees will have
a better concept of what these services
might include and of the profit-making
capacity of these services. The
Commission intends to review the fee
assessment program established herein
by the time of our mandated report to
Congress. Also, the Commission may
adjust our fee program as necessary to
continue to comply with the
requirements of the statute.

IV. Collection of Fees

44. The 1996 Act requires that the
Commission “establish a program to
assess and collect . . . an annual fee or
other schedule or method of payment
that promotes the objectives described”
above and that the fee ““be adjusted by
the Commission from time to time in
order to continue to comply with [these]
requirements.” The statute requires that
““all proceeds obtained pursuant to the
regulations required by this subsection
. . . be deposited in the Treasury.” In
addition, the 1996 Act requires that
“within 5 years after the date of
enactment of the [1996 Act] . . . the
Commission shall report to the Congress
on the implementation of the program
required by this subsection, and shall
annually thereafter advise the Congress
on the amounts collected pursuant to
such program.” Commenters did not
address the collection of fees pursuant
to this program.

45. In order that the Commission
fulfill its statutory obligation to report to
Congress on the program established
here, and in order that the Commission
have the information necessary to adjust
the fee program as appropriate
consistent with the use of the spectrum,
as discussed above, we will require all
commercial DTV licensees to report to
the Commission on their use of the DTV
bitstream. Each DTV licensee will be
required to file a new FCC form
annually on December 1.

46. Pursuant to a Public Notice to be
issued as soon as possible, the Mass
Media Bureau will issue a new reporting

form, to be filed by each DTV licensee
on December 1 of each year. Beginning
on December 1, 1999 all licensees will
annually file the new reporting form
electronically with the Mass Media
Bureau. For the report filed December 1,
1999 only, licensees are to report on
services provided from the effective date
of this R&O through September 30,
1999.

47. In filing licensees will report
whether they provided ancillary or
supplementary services in the twelve-
month period ending on the preceding
September 30. Licensees will further
report, for the applicable period: (1) a
brief description of the services
provided; (2) which services were
feeable ancillary or supplementary
services; (3) whether any ancillary or
supplementary services provided were
not subject to a fee; (4) gross revenues
received from all feeable ancillary and
supplementary services provided during
the applicable period; and (5) the
amount of bitstream used to provide
ancillary or supplementary services
during the applicable period. The
licensee’s signature on the form will
certify under penalty of perjury the
accuracy of the information reported.
Failure to file the form regardless of
revenues from ancillary or
supplementary services or provision of
such services may result in appropriate
sanctions.

48. If a licensee has provided feeable
ancillary or supplementary services at
any point during any twelve-month
period ending on September 30, the
licensee must additionally annually file
the FCC’s standard remittance form
(Form 159) on the subsequent December
1. Licensees will certify the amount of
gross revenues received from feeable
ancillary or supplementary services for
the applicable twelve-month period and
will remit the payment of the required
fee. For revenues reported December 1,
1999 only, licensees are to certify
revenues received from feeable ancillary
or supplementary services provided
from the effective date of this R&O
through September 30, 1999 and remit
payment of the required fee for that
period.

49. The instructions for Form 159 will
be amended by Public Notice to require
DTV licensees to specify the amount of
gross revenues received from feeable
ancillary or supplementary services and
the fees due. Pursuant to this R&O,
section 1 of the Commission’s rules is
amended to specify that licensees file
Form 159 annually. The instructions for
Form 159 will be amended to require
commercial DTV licensees providing
feeable ancillary or supplementary
services to annually file Form 159 on

December 1 and to specify on line 19A
the call sign by which they are
registered with the Commission; on line
20A the payment type code; on line 23A
the amount of gross revenues received
from feeable ancillary or supplementary
services; on line 22A the fee which they
remit with Form 159, in the amount of
five percent of the amount specified on
line 23A,; and on line 24A the facility
identification number assigned to them
by the Commission. The licensee’s
signature on line 27 certifies under
penalty of perjury the accuracy of the
information reported on Form 159.

50. The Mass Media Bureau will issue
a Public Notice amending the Advice
Reference Guide for FCC Form 159, and
the Mass Media Services Fee Filing
Guide. The Commission delegates
authority to the Office of the Managing
Director to specify by Public Notice
procedures for filing and processing the
fees required by this R&O. The
Commission reserves the right to audit
each licensee’s records which support
the calculation of the amount specified
on line 23A of Form 159. Each licensee,
therefore, is required to retain such
records for three years from the date of
remittance of fees pursuant to this R&O.

51. While the Commission does not
here include automatic confidentiality
for information submitted pursuant to
this R&O, submission of the required
reporting form, and/or remittance of fee
payment may be accompanied by a
request for confidentiality pursuant to
47 CFR 0.459.

V. Conclusion

52. By this R&O and the
accompanying rule, the Commission
establishes a program to assess a fee of
five percent of gross revenues received
from the provision of feeable ancillary
and supplementary services as defined
herein.

V1. Administrative Matters

53. Paperwork Reduction Act of 1995
Analysis. The action contained herein
has been analyzed with respect to the
Paperwork Reduction Act of 1995 and
found to impose new or modified
reporting and recordkeeping
requirements or burdens on the public.
Implementation of these new or
modified reporting and recordkeeping
requirements will be subject to approval
by the Office of Management and
Budget as prescribed by the Act.
Accordingly, it is ordered that, pursuant
to the authority contained in section
4(i), 303, 336 and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303, 336 and
403, part 73 of the Commission’s Rules
is amended.
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54. It is further ordered that, pursuant
to the Contract with America
Advancement Act of 1996, the rule
amendments shall be effective the later
of either thirty days after publication in
the Federal Register, or upon receipt by
Congress of a report in compliance with
the Contract with America
Advancement Act of 1996, Public Law
104-121, or as soon thereafter as may be
approved by the Office of Management
and Budget.

55. It is further ordered that the
Commission’s Office of Public Affairs,
Reference Operations Division, shall
send a copy of this R&O, including the
FRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration.

56. It is further ordered that this
proceeding is terminated.

Final Regulatory Flexibility Analysis

57. As required by the Regulatory
Flexibility Act (RFA), an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the Notice of
Proposed Rule Making is R&O. The
Commission sought written public
comment on the proposals in the Notice
of Proposed Rule Making, including
comment on the IRFA. This present
Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.

Need for, and Objectives of, the
Report and Order: The 1996 Act
directed the Commission to adopt
regulations allowing licensees to use a
portion of the DTV spectrum to provide
feeable ancillary or supplementary
services and to establish a program to
assess and collect a fee for these
services. In the Fifth R&O we
established rules permitting
broadcasters to offer feeable ancillary or
supplementary services on the DTV
spectrum. As directed by Congress, in
this proceeding we adopt a program for
assessing and collecting a fee for the
feeable ancillary or supplementary use
of the DTV spectrum.

Summary of Significant Issues Raised
by Public Comments In Response to the
IRFA: No comments were received
specifically in response to the IRFA
attached to the Notice of Proposed Rule
Making.

Description and Estimate of the Number
of Small Entities To Which Rules Will
Apply Definition of a “Small Business”

58. Under the RFA, small entities may
include small organizations, small
businesses, and small governmental
jurisdictions. 5 U.S.C. 601(6). The RFA,
5 U.S.C. 601(3), generally defines the
term ‘““small business’ as having the
same meaning as the term “small
business concern’ under the Small

Business Act, 15 U.S.C. 632. A small
business concern is one which: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (““SBA”). Pursuant to 4
U.S.C. 601(3), the statutory definition of
a small business applies “unless an
agency after consultation with the Office
of Advocacy of the SBA and after
opportunity for public comment,
establishes one or more definitions of
such term which are appropriate to the
activities of the agency and publishes
such definition(s) in the Federal
Register.” As discussed below, the SBA
defines a television broadcast station
that has no more than $10.5 million in
annual receipts as a small business.

Issues in Applying the Definition of a
“Small Business”

59. The estimates, below, reflect the
Commission’s best judgments based on
the data available to us. An element of
the definition of ““small business” is that
the entity not be dominant in its field
of operation. The Commission is unable
at this time to define or quantify the
criteria that would establish whether a
specific radio or television station is
dominant in its field of operation.
Accordingly, the following estimates of
small businesses to which the new rules
will apply do not exclude any radio or
television station from the definition of
a small business on this basis and are
therefore overinclusive to that extent.
An additional element of the definition
of ““small business” is that the entity
must be independently owned and
operated.

60. With respect to applying the
revenue cap, the SBA has defined
“annual receipts” specifically in 13 CFR
121.104, and its calculations include an
averaging process. We do not currently
require submission of financial data
from licensees that we could use in
applying the SBA'’s definition of a small
business. Thus, for purposes of
estimating the number of small entities
to which the rules apply, we are limited
to considering the revenue data that are
publicly available, and the revenue data
on which we rely may not correspond
completely with the SBA definition of
annual receipts.

61. Under SBA criteria for
determining annual receipts, if a
concern has acquired an affiliate or been
acquired as an affiliate during the
applicable averaging period for
determining annual receipts, the annual
receipts in determining size status
include the receipts of both firms. 13
CFR 121.104(d)(1). The SBA defines
affiliation in 13 CFR 121.1083. In this

context, the SBA’s definition of affiliate
is analogous to our attribution rules.
Generally, under the SBA'’s definition,
concerns are affiliates of each other
when one concern controls or has the
power to control the other, or a third
party or parties controls or has the
power to control both. 13 CFR
121.103(a)(1). The SBA considers factors
such as ownership, management,
previous relationships with or ties to
another concern, and contractual
relationships, in determining whether
affiliation exists. 13 CFR 121.103(a)(2).
Instead of making an independent
determination of whether television
stations were affiliated based on SBA’s
definitions, we relied on the databases
available to us to provide us with that
information.

Estimates Based on Census Data

62. The rules adopted in this Report
and Order will apply to commercial
DTV licensees. The Small Business
Administration defines a television
broadcasting station that has no more
than $10.5 million in annual receipts as
a small business. Television
broadcasting stations consist of
establishments primarily engaged in
broadcasting visual programs by
television to the public, except cable
and other pay television services.
Included in this industry are
commercial, religious, educational, and
other television stations. Also included
are establishments primarily engaged in
television broadcasting and which
produce taped television program
materials are classified under another
SIC number.

63. There were 1,509 television
stations operating in the nation in 1992.
That number has remained fairly
constant as indicated by the
approximately 1,583 operating
television broadcasting stations in the
nation as of September 1998. For 1992,
the (approximately 77%) number of
television stations that produced less
than $10.0 million in revenue, and we
estimate that was approximately 1,155
establishments. Thus, the rules adopted
here may affect approximately 1,583
television stations; approximately 77%,
or 1,219 of those stations are considered
small businesses. These estimates may
overstate the number of small entities
because the revenue figures on which
they are based do not include or
aggregate revenues from non-television
affiliated companies.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements: The R&O adopts
modifications to existing reporting and
recordkeeping requirements. The fee
program established here will require
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licensees annually to file a new
reporting form to be issued later.
Licensees will be required to report
whether they provided ancillary or
supplementary services, the ancillary or
supplementary services provided, the
services provided which are subject to
a fee, gross revenues received from all
feeable ancillary and supplementary
services, and the amount of bitstream
used to provide ancillary or
supplementary services. Licensees
providing services subject to a fee will
additionally be required annually to file
FCC Form 159 in remittance of the fee.
So that the Commission may audit
licensees’ records supporting the
calculation of the fees due, each
licensee will be required to retain such
records for three years from the date of
remittance of fees.

Steps Taken to Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered:

64. This Report and Order establishes
a program for assessing and collecting
fees for the ancillary or supplementary
use of the digital television spectrum. In
the Notice of Proposed Rule Making, a
variety of alternatives were proposed
and we additionally sought comment on
whether any of the proposed approaches
would have a significant economic
impact on any class of small licensee or
permittee. We considered all
alternatives presented in the comments.
The rules adopted here are required to
implement provisions of the 1996 Act.
These proposed rules and policies may
affect broadcast television licensees,
some of which are small businesses. The
Commission believes that the rules
adopted here are necessary to the
recovery of a portion of the value of the
public spectrum and to promote the
development of innovative uses of the
DTV capacity.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

65. Adoption of this Report and Order
will necessitate the revision of 47 CFR
73.624 to add a new § 73.624(g).

Report to Congress:

66. The Commission will send a copy
of the R&O, including this FRFA, in a
report to be sent to Congress pursuant
to the Small Business Regulatory
Enforcement Fairness Act of 1996, see 5
U.S.C. 801(a)(1)(A). In addition, the
Commission will send a copy of the
R&O, including FRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. A copy of the
R&O and FRFA (or summaries thereof)

will also be published in the Federal
Register. See 5 U.S.C. 604(b).

List of Subjects in 47 CFR Part 73
Television, television broadcasting.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

Part 73 of Title 47 of the Code of
Federal Regulations is amended to read
as follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows: 47 U.S.C.
154, 303, 334, 336

2. Section 73.624 is revised by adding
a new paragraph (g) to read as follows:

§73.624 Digital Television Broadcast
Stations
* * * * *

(9) Commercial DTV licensees must
annually remit a fee of five percent of
the gross revenues derived from all
ancillary or supplementary services, as
defined by paragraph (b) hereof, which
are feeable, as defined in paragraphs (i)
through (ii) hereof.

(2)(1) All ancillary or supplementary
services for which payment of a
subscription fee or charge is required in
order to receive the service are feeable.
The fee required by this provision shall
be imposed on any and all revenues
from such services, including revenues
derived from subscription fees and from
any commercial advertisements
transmitted on the service.

(ii) Any ancillary or supplementary
service for which no payment is
required from consumers in order to
receive the service is feeable if the DTV
licensee directly or indirectly receives
compensation from a third party in
return for the transmission of material
provided by that third party (other than
commercial advertisements used to
support broadcasting for which a
subscription fee is not required). The fee
required by this provision shall be
imposed on any and all revenues from
such services, other than revenues
received from a third party in return for
the transmission of commercial
advertisements used to support
broadcasting for which a subscription
fee is not required.

(2) Payment of fees. (i) Each December
1, all commercial DTV licensees will
electronically report whether they
provided ancillary or supplementary
services in the twelve-month period
ending on the preceding September 30.
Licensees will further report, for the
applicable period: (A) a brief

description of the services provided; (B)
which services were feeable ancillary or
supplementary services; (C) whether
any ancillary or supplementary services
provided were not subject to a fee; (D)
gross revenues received from all feeable
ancillary and supplementary services
provided during the applicable period;
and (E) the amount of bitstream used to
provide ancillary or supplementary
services during the applicable period.
Licensees will certify under penalty of
perjury the accuracy of the information
reported. Failure to file regardless of
revenues from ancillary or
supplementary services or provision of
such services may result in appropriate
sanctions.

(ii) If a commercial DTV licensee has
provided feeable ancillary or
supplementary services at any point
during a twelve-month period ending on
September 30, the licensee must
additionally file the FCC’s standard
remittance form (Form 159) on the
subsequent December 1. Licensees will
certify the amount of gross revenues
received from feeable ancillary or
supplementary services for the
applicable twelve-month period and
will remit the payment of the required
fee.

(iii) The Commission reserves the
right to audit each licensee’s records
which support the calculation of the
amount specified on line 23A of Form
159. Each licensee, therefore, is required
to retain such records for three years
from the date of remittance of fees.

[FR Doc. 98-33065 Filed 12—-15-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF VETERANS
AFFAIRS

48 CFR Parts 801, 803, 805, 806, 808,
814, 817, 819, 822, 825, 828, 831, 832,
833, 836, 837, 842, 846, 847, 849, 852,
853, 870, and 871

RIN 2900-AJ29

VA Acquisition Regulation: Title and
Reference Updates

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs
Acquisition Regulation (VAAR): to
update office names and job titles due
to administrative changes within the
Department; correct references and
typographical errors; delete obsolete
material; delete material which
duplicates material in the Federal
Acquisition Regulation (FAR); and to
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revise and update section numbers and
titles to correspond with the FAR.
DATES: Effective Date: December 16,
1998.

FOR FURTHER INFORMATION CONTACT: Don
Kaliher, Acquisition Policy Team (95A),
Office of Acquisition and Materiel
Management, Department of Veterans
Affairs, 810 Vermont Ave., NW,
Washington DC 20420, (202) 273-8819.
SUPPLEMENTARY INFORMATION: This rule
consists of nonsubstantive changes and,
therefore, is not subject to the notice
and comment and effective date
provisions of 5 U.S.C. 553. Also, this
final rule is not a significant revision as
defined in FAR 1.501-1.

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act
(RFA), 5 U.S.C. 601-612, since it does
not contain any substantive provisions.
This rule would not cause a significant
effect on any entities. Therefore,
pursuant to 5 U.S.C. 605(b), this rule is
exempt from the initial and final
regulatory flexibility analysis
requirements of §§ 603 and 604.

List of Subjects
48 CFR Parts 801, 833, 836 and 852

Government procurement, Reporting
and recordkeeping requirements.

48 CFR Part 803

Antitrust, Conflict of interests,
Government procurement.

48 CFR Parts 805, 806, 814, 817, 832,
837, 846, 849, and 853

Government procurement.
48 CFR Part 808

Government procurement, Utilities.
48 CFR Part 819

Administrative practice and
procedure, Government procurement,
Reporting and recordkeeping
requirements, Small businesses,
Veterans.

48 CFR Part 822
Government procurement, Labor.
48 CFR Part 825

Foreign currencies, Foreign trade,
Government procurement.

48 CFR Part 828

Government procurement, Insurance,
Surety bonds.

48 CFR Parts 831 and 842

Accounting, Government
procurement.

48 CFR Part 847

Government procurement,
Transportation.

48 CFR Part 870

Asbestos, Frozen foods, Government
procurement, Telecommunications.

48 CFR Part 871

Government procurement, Loan
programs-social programs, Loan
programs-veterans, Reporting and
recordkeeping requirements, Vocational
rehabilitation.

Approved: December 4, 1998.

Togo D. West, Jr.,
Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, 48 CFR Chapter 8 is amended
as follows:

PART 801—VETERANS AFFAIRS
ACQUISITION REGULATIONS SYSTEM

1. The authority citation for part 801
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

801.000 [Amended]

2. Section 801.000 is amended by
removing “Regulations’ both times it
appears and adding, in its place,
“Regulation”.

801.101 [Amended]

3. 1n 801.101 paragraph (a) is
amended by removing ‘“Veterans Affairs
Acquisition Regulations’ and adding, in
its place, “Veterans Affairs Acquisition
Regulation”.

801.103 [Redesignated as 801.104]

4. Section 801.103 is redesignated as
801.104; and newly redesignated
801.104 is amended by removing
**5021” in paragraph (a) and adding, in
it place, “8121".

801.102 [Redesignated as 801.103]

5. Section 801.102 is redesignated as
801.103; and newly redesignated
801.103 is amended by removing “210”
and by adding, in its place, “501".

801.301-70 [Amended]

6. In 801.301-70, paragraph (b)(2) is
amended by removing ““(93)”” and
adding, in its place, *“(95)".

801.303 [Amended]

7. The heading for 801.303 is revised
to read as follows: 801.303 Publication
and codification.

8. The heading for subpart 801.6 is
revised to read as follows:

Subpart 801.6—Career Development,
Contracting Activity, and
Responsibilities

801.602-3 [Amended]

9. In 801.602-3, paragraph (a)(2) is
amended by removing ‘“‘supplies, and
services’” and adding, in its place,
“supplies, services,”; and paragraph
(b)(2) is amended by removing “Office
of General Counsel’” and adding, in its
place, “Office of the General Counsel”.

801.603-71 [Amended]

10. In 801.603-71, paragraph (b) is
amended by removing ‘‘Chief, Central
Office Library Division,” and adding, in
its place, ““‘Director, Library Services,
VA Central Office,” and paragraphs (c),
(d), and (e) are removed.

801.670-1 [Amended]

11. Section 801.670-1 is amended by
removing ‘‘Service, at a Department of
Veterans Affairs medical center, or the
person acting in that capacity,” and
adding, in its place, “Service (MAS), or
the person designated by the medical
center director to perform MAS
functions, at a Department of Veterans
Affairs medical center,”.

801.670-2 [Amended]

12. Section 801.670-2 is amended by
removing paragraph (a)(1); and by
redesignating paragraphs (a)(2) and
(a)(3) as paragraphs (a)(1) and (a)(2),
respectively.

801.670-3 [Amended]

13. In 801.670-3, paragraph (a) is
amended by removing “‘Service,” and
adding, in its place, “‘Service (MAS), or
the person designated by the medical
center director to perform MAS
functions,”.

801.670-4 [Amended]

14. In 801.670-4, paragraph (a)(1) is
amended by removing “‘Chief,
Acquisition Division, Monument
Service” and adding, in its place,
“Chief, Centralized Contracting
Division, Office of Operations Support”;
paragraph (a)(2) is amended by
removing “‘Chief, Transportation
Section, Monument Service, and Freight
Rate Specialist” and adding, in its place,
“Freight Rate Specialist, Office of
Operations Support”; paragraph (b)(1) is
amended by removing “Deputy
Director’” and adding, in its place,
“Director, Office of Field Operations”;
paragraph (b)(2) is amended by
removing ‘‘and Deputy Director”’; and
paragraph (c) is amended by removing
“Voucher, (FAR 13.505-3)" and adding,
in its place, “Voucher (FAR 13.306)".
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801.670-5 [Amended]

15. In 801.670-5, paragraph (a)(3) is
amended by removing ‘“‘Chief Medical
Director’” and adding, in its place,
“Under Secretary for Health’’; paragraph
(a)(4) is amended by removing “Chief
Benefits Director’” and adding, in its
place, ““Under Secretary for Benefits”’;
paragraph (a)(5) is amended by
removing “Chief Memorial Affairs
Director’” and adding, in its place,
“Under Secretary for Memorial Affairs’;
paragraph (a)(6) is amended by
removing “Deputy Assistant Director”
and adding, in its place, “Deputy
Assistant Secretar'y’’; paragraph (a)(8) is
amended by removing “4122” and
adding, in its place, *“7471"; paragraph
(a)(9) is amended by removing
“Assistant Chief Medical Director for
Research and Development’” and
adding, in its place, “Chief Research
and Development Officer”’; and
paragraph (b) is amended by removing
“‘execute the same duties and
responsibilities” and adding, in its
place, “execute letters of agreement”
and by removing ‘““Review Division” and
adding, in its place, “Administration
Team”.

801.680 [Amended]

16. In 801.680, paragraph (c) is
amended by removing *“*Supply Service”
and adding, in its place, “Acquisition
and Materiel Management Service or the
local purchase and contract activity”’;
and paragraph (d) is amended by
removing “Regulations” and adding, in
its place, ““‘Regulation”.

801.690-3 [Amended]

17. In 801.690-3, paragraph (c)
introductory text is amended by
removing ‘‘Deputy Director”” and
adding, in its place, ‘““Associate Deputy
Assistant Secretary for Acquisitions’;
paragraph (c)(1) is amended by
removing “Director for Administration
(VHS&RA)” and adding, in its place,
“*Chief Administrative Officer (VHA)”’;
and paragraph (c)(2) is amended by
removing ‘““‘Deputy Director, Office of
Facilities” and adding, in its place,
“Deputy Facilities Management
Officer”.

18. In 801.690-4, paragraph (c)(1)(i) is
amended by removing “on the job in
formalized” and adding, in its place “‘on
the job or in formalized”; and paragraph
(c)(3)(ii) is revised to read as follows:

801.690-4 Selection.
* * * * *

(C) * * *

(3) * * *

(ii) Experience. Three years of
progressive assignments in an

acquisition related field within the last
five years and demonstrated broad
technical ability related to acquisition.
* * * * *

801.690-6 [Amended]

19. In 801.690-6, paragraph (b) is
amended by removing ‘‘Personnel
Office” and adding, in its place,
“Human Resources Service”.

PART 803—IMPROPER BUSINESS
PRACTICES AND PERSONAL
CONFLICTS OF INTEREST

20. The authority citation for part 803
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

803.101-3 [Amended]

21. In 803.101-3, paragraph (b) is
amended by removing ““subpart D’ and
adding, in its place, ““subpart B”.

803.409 [Redesignated as 803.405]

22. Section 803.409 is redesignated as
803.405.

803.7000 [Amended]

23. The introductory text of 803.7000
is amended by removing “It is the” and
adding, in its place, “It is”’; and by
adding an apostrophe onto the word
“Affairs”.

PART 805—PUBLICIZING CONTRACT
ACTIONS

24. The authority citation for part 805
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

805.205 [Amended]

25. Section 805.205 is amended by
removing *“To facilitate the use of the
alternative procedure in FAR
5.205(c)(2), contracting” and adding, in
its place, “Contracting”.

PART 806—COMPETITION
REQUIREMENTS

26. The authority citation for part 806
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

806.302-3 [Amended]

27. Section 806.302-3 is amended by
removing ‘4101, will be negotiated
under the authority of 41 U.S.C.
253(c)(5), regardless of the dollar
amount.” and adding, in its place,
“7303 will be negotiated under the
authority of 41 U.S.C. 253(c)(5),
regardless of the dollar amount).”.

28. In 806.302-5, paragraph (a) is
amended by removing “4117” and

adding, in its place, *“’7409”’; and by
removing “4101” and adding, in its
place, ““7302""; paragraph (b) is amended
by removing 5053’ and adding, in its
place, ““8153’"; paragraph (c)
introductory text is amended by
removing ‘“‘small purchase limitation”
and adding, in its place, “simplified
acquisition threshold’’; paragraph (c)(1)
is amended by removing 5023 and
adding, in its place, ‘8123""; paragraph
(c)(2) is amended by removing *“4202”
and adding, in its place, “7802"";
paragraph (c)(4) is amended by
removing ““5022(c)”” and adding, in its
place, ““8122(c)”’; paragraph (c)(5) is
amended by removing 213" and
adding, in its place, “513”; paragraph
(c)(6) is amended by removing “620”
and adding, in its place, “1720"’; and
paragraph (c)(3) is revised to read as
follows:

806.302-5 Authorized or required by
statute
* * * * *

(C) * * *

(3) Contracts or leases for the
operation of parking facilities
established under the authority of 38
U.S.C. 8109(b), provided that the
establishment, operation, and
maintenance of such facilities have been
authorized by the Secretary or designee.
38 U.S.C. 8109(f).

* * * * *

806.304 [Amended]

29. In 806.304, paragraph (a)(1)(i) is
amended by removing ‘‘Veterans Health
Services and Research Administration
(VHS&RA) medical centers’” and adding,
in its place, “Veterans Health
Administration (VHA) medical
facilities””; and paragraph (a)(2)(i) is
amended by removing “VHS&RA
medical centers’” and adding, in its
place, “VHA medical facilities”.

806.501 [Amended]

30. In 806.501, paragraph (b) is
amended by removing *‘Director, VA
Marketing Center”” and adding, in its
place, “Executive Director and Chief
Operating Officer, VA National
Acquisition Center”’.

31. Section 806.570 introductory text
is amended by removing “an initial
Competition Plan for their respective
activities by August 15, 1985. The plan
should be formally incorporated” and
adding, in its place, ‘““a Competition
Plan and incorporate the Plan’’; and the
section heading is revised to read as
follows:
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806.570 Planning requirements.

PART 808—REQUIRED SOURCES OF
SUPPLIES AND SERVICES

32. The authority citation for part 808
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

808.001 [Amended]

33. In 808.001, paragraph (a)(4) is
amended by removing ‘‘from the Blind
and Other Severely Handicapped™ and
adding, in its place, “From People Who
Are Blind or Severely Disabled”.

808.401 [Amended]

34. Section 808.401 is amended by
removing ““Director, VA Marketing
Center” and adding, in its place,
“Executive Director and Chief Operating
Officer, VA National Acquisition
Center’”” and by removing “‘Director
issues’ and adding, in its place,
“Executive Director and Chief Operating
Officer issues”.

808.404-1 [Amended]

35. Section 808.404-1 is amended by
removing “‘Director, VA Marketing
Center” each time it appears in
paragraphs (a) and (b) and adding, in its
place, “Executive Director and Chief
Operating Officer, VA National
Acquisition Center”’; and paragraph
(b)(1) is amended by removing ‘‘subject
to the requirements set forth in FAR
8.404-1(e)”.

808.404-3 [Amended]

36. Section 808.404-3 is amended by
removing “Director, VA Marketing
Center’” and adding, in its place,
“Executive Director and Chief Operating
Officer, VA National Acquisition
Center”.

PART 814—SEALED BIDDING

37. The authority citation for part 814
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).
814.201 [Amended]

38.In 814.201, paragraph (a) is
amended by removing ‘“marketing
division” and adding, in its place,
“National Acquisition Center division”.

814.304-4 [Amended]

39. Section 814.304—4 is amended by
removing “‘at VA” and adding, in its
place, “at the VA”.

814.403 [Amended]

40. Section 814.403 is amended by
removing “SF 1419” and adding, in its
place, “OF 1419”.

814.404-1 [Amended]

41. In 814.404-1, paragraph (b) is
amended by removing ‘“‘prepared as
prescribed in Subpart 801.7".

814.404-70 [Amended]

42. Section 814.404-70 is amended by
removing ‘““‘Acquisition Review
Division” and adding, in its place,
“Acquisition Administration Team”.

814.407 [Redesignated as 814.408]

43. Section 814.407 is redesignated as
814.408.

814.408 [Redesignated as 814.409]

44. Section 814.408 is redesignated as
814.409.

814.407-70 [Redesignated as 814.408-70]

45, Section 814.407-70 is
redesignated as 814.408-70.

814.407-71 [Redesignated as 814.408-71]

46. Section 814.407-71 is
redesignated as 814.408-71.

814.406 [Redesignated as 814.407]

47. Section 814.406 is redesignated as
814.407.

814.406-3 [Amended]

48. Section 814.406-3 is redesignated
as 814.407-3; paragraph (a) is amended
by removing ““14.406-3(e)”” and adding,
in its place, ““14.407-3(e)”’; by removing
*14.406-3(a)”” and adding, in its place,
“14.407-3(a)”’; and by removing
“redelegation to” and adding, in its
place, “‘redelegation, to”’; paragraph (b)
is amended by removing ““14.406-3"
and adding, in its place, *“14.407-3" and
by removing ‘“Acquisition Review
Division” and adding, in its place,
“Acquisition Administration Team,”’;
and paragraph (c) is amended by
removing ‘“‘Acquisition Review
Division” and adding, in its place,
“*Acquisition Administration Team”.

814.406-4 [Amended]

49. Section 814.406-4 is redesignated
as 814.407—-4; paragraph (a) is amended
by removing ‘“14.406-4(a)”” and adding,
in its place, ““14.407-4(a)”” and by
removing ‘““Acquisition Review
Division” and adding, in its place,
“Acquisition Administration Team”’;
paragraph (b) is amended by removing
*14.406-4" and adding, in its place,
“14.407-4", by removing “Acquisition
Review Division for” and adding, in its
place, “Acquisition Administration
Team, for”’, and by removing
“Acquisition Review Division. The
final”” and adding, in its place,
“Acquisition Administration Team. The
final’’; and paragraph (c) is amended by
removing ‘“Acquisition Review
Division” and adding, in its place,

“Acquisition Administration Team,”
and by removing *“14.406-4" and
adding, in its place, *“14.407-4".

PART 817—SPECIAL CONTACTING
METHODS

50. The authority citation for part 817
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

817.102 [Redesignated as 817.105]

51. Section 817.102 is redesignated as
817.105.

52. Section 817.102-1 is redesignated
as 817.105-1; paragraph (b)(2) is
amended by removing **Assistant
Secretary” and adding, in its place,
“Deputy Assistant Secretary’’; and
paragraph (c) is amended by removing
“FAR 17.103-1 and VAAR 817.103-1"
and adding, in its place, “FAR 17.106—
17,

PART 819—SMALL BUSINESS AND
SMALL DISADVANTAGED BUSINESS
CONCERNS

53. The authority citation for part 819
is revised to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

819.201 [Amended]

54. In 819.201, paragraph (a) is
amended by removing **(005SB)”’ and
adding, in its place, ““(00SB)”’; paragraph
(b) is amended by removing ““Deputy
Assistant Secretary for Facilities”” and
adding, in its place, ““Chief Facilities
Management Officer”’; and paragraph (d)
is amended by removing “Chief Benefits
Director; Deputy Assistant Secretary for
Facilities; Deputy Assistant Secretary
for Administration; Director,
Acquisitions Operations Service;
Director, VA Marketing Center;” and
adding, in its place, “Under Secretary
for Benefits; Chief Facilities
Management Officer; Deputy Assistant
Secretary for Administration; Director,
Acquisition Operations and Analysis
Service; Executive Director and Chief
Operating Officer, VA National
Acquisition Center;”.

819.202-5 [Amended]

55. In 819.202-5, paragraph (c)
introductory text is amended by
removing “(c)(9)” and adding, in its
place, “(c)(8)”, by removing “VA
Marketing Center and the Office of
Facilities” and adding, in its place, “VA
National Acquisition Center and the
Office of Facilities Management”, and
by removing ““(c)(12)” and adding, in its
place, ““(c)(11)”; paragraph (c)(6) is
removed; paragraphs (c)(7) through
(c)(12) are redesignated as paragraphs
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(c)(6) through (c)(11), respectively;
paragraph (g) is amended by removing
“(c)(9)” and adding, in its place,
*(c)(8)’; and paragraph (h) is amended
by removing “Office of Facilities” and
adding, in its place, “Office of Facilities
Management”, and by removing “VA
Marketing Center’” and adding, in its
place, “VA National Acquisition
Center”.

819.202-70 [Amended]

56. In 819.202-70, the section
introductory text is amended by
removing ‘“‘and Labor Surplus Area
(LSA) programs’ and adding, in its
place, “program’’; paragraph (a) is
amended by removing ‘“Vietnam era and
disabled veteran-owned, and LSA
concerns” and adding, in its place, “and
Vietnam era and disabled veteran-
owned concerns’’; paragraph (c) is
amended by removing ‘“‘and LSA set-
asides’’; paragraph (j) is amended by
removing “and LSA”’; and paragraph (k)
is amended by removing “labor surplus
area set-asides,”.

819.502-2 [Amended]

57. Section 819.502-2 is amended by
removing paragraph (b); and by
redesignating paragraphs (c) and (d) as
paragraphs (b) and (c), respectively.

58. Section 819.502-3 is revised to
read as follows:

819.502-3 Partial set-asides.

When, in accordance with the
provisions of FAR 19.502-3, it is
determined that a particular
procurement will be partially set aside
for exclusive small business
participation, the solicitation for bids
shall state the appropriate product or
service classification and appropriate
size standard and the following
statement shall be placed on the face

page:
Notice of partial small business set-
aside, page , applies to Item

through Item in
this solicitation.

819.602-3 [Amended]

59. In 819.602-3, paragraphs (a), (b)
and (c) are amended by removing
*(93B)” each time it appears and
adding, in its place, “(95B)”; and
paragraph (d) is amended by removing
“Office of Facilities” and adding, in its
place, “Office of Facilities
Management”.

819.801 [Amended]

60. Section 819.801 is redesignated as
819.800; paragraph (b) is amended by
removing “(005SB)” and adding, in its
place, ““(00SB)”; and paragraph (d) is
amended by removing “15.804-2"" and
adding, in its place, “15.403-4".

61. Section 819.804 is amended by
removing ““19.804(b)”” and adding, in its
place, “19.804-2""; and by revising the
section heading to read as follows:

819.804 Evaluation, offering, and
acceptance.

62. Section 819.806-2 is redesignated
819.807; paragraph (b) is amended by
removing “19.806-2(a)”” and adding, in
its place, “19.807”’; and the section
heading is revised to read as follows:

819.807 Estimating fair market price.

63. Section 819.806-3 is redesignated
as 819.806; and the section heading is
amended to read as follows:

819.806 Pricing the 8(a) contract.
819.807-70 [Amended]

64. Section 819.807-70 is amended by
removing ‘“‘Office of Facilities” and
adding, in its place, “Office of Facilities
Management’’; by removing “‘the
Veterans Health Services and Research
Administration” and adding, in its
place, “VHA medical facilities”; and by
removing ““(005SB)” each time it
appears and adding, in its place,
*(00SB)’’; and the section heading for
819.807-70 is revised to read as follows:

819.807-70 Commitments of Office of
Facilities Management funded projects for
the 8(a) program.

819.7004 [Amended]

65. Section 819.7004 is amended by
removing ‘“‘and Labor Surplus Area set-
asides”.

PART 822—APPLICATION OF LABOR
LAWS TO GOVERNMENT
ACQUISITIONS

66. The authority citation for part 822
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

822.478 [Amended]

67. Section 822.478 is amended in
paragraphs (a) and (b) by removing
“Office of Facilities” each time it
appears and adding, in its place, “Office
of Facilities Management”; and in
paragraphs (b) and (c) by removing
“Deputy Assistant Secretary for
Facilities” each time it appears and
adding, in its place, ““Chief Facilities
Management Officer”.

PART 825—FOREIGN ACQUISITION

68. The authority citation for part 825
is revised to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

825.102-70 [Amended]

69. Section 825.102-70 is amended by
removing ““(93)” in paragraphs (b) and
(c) and adding, in its place, ““(95)".

825.105 [Amended]

70. Section 825.105 is amended by
removing “(93)”” and adding, in its
place, “(95)".

825.202-70 [Amended]

71. Section 825.202-70 is amended by
removing “(93)” in paragraphs (b) and
(c) and adding, in its place, ““(95)"’; and
in paragraph (c) by removing ““Deputy
Assistant Secretary for Facilities (08)”
and adding, in its place, ‘““‘Chief
Facilities Management Officer, Office of
Facilities Management,”.

825.203 [Amended]

72. Section 825.203 is amended by
removing “(93)”” and adding, in its
place, ““(95)”’; and by removing ‘“‘Deputy
Assistant Secretary for Facilities”” and
adding, in its place, ““Chief Facilities
Management Officer, Office of Facilities
Management,”.

825.302-70 [Amended]

73. Section 825.302-70 is amended by
removing “(93)”” and adding, in its
place, “(95)”.

825.701 [Removed]
74. Section 825.701 is removed.

825.703 [Amended]

75. Section 825.703 is amended by
removing “(93)” and adding, in its
place, “(95)".

825.870 [Amended]

76. Section 825.870 is amended by
removing ‘““Director, VA Marketing
Center’” and adding, in its place,
“Executive Director and Chief Operating
Officer, VA National Acquisition
Center”.

825.902 [Redesignated as 825.901]

77. Section 825.902 is redesignated as
825.901; the text is designated as
paragraph (a); paragraph (a) is amended
by removing ‘“‘Examination of Records
Clause” should be omitted after all
reasonable efforts to include the clause
have failed, and providing that
omission’” and adding, in its place,
“*Audit and Records—Negotiation”
clause with Alternate 11l should be used
after all efforts to include the basic
clause have failed, and provided that
use of Alternate I11"’; by removing
*25.903” and adding, in its place,
©25.901"’; by removing ‘“(93)” and
adding, in its place, *“(95)”"; by removing
*25.903(a)(1),” and adding, in its place,
©25.901(c)(2).””; by removing ‘‘or submit
the report required by FAR 25.903(b)"’;
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and the section heading is revised and
paragraph (b) is added, to read as
follows:

825.901 Omission of audit clause.
* * * * *

(b) All determinations to omit the
“Audit and Records—Negotiation”
clause will be supported by a
determination and findings prepared by
the contracting officer containing the
information set forth in FAR 25.901(d).
The completed determination and
findings will be made a part of the
contract file. One copy of the
determination and findings will be
forwarded to the Deputy Assistant
Secretary for Acquisition and Materiel
Management (95).

825.904
78. Section 825.904 is removed.

[Removed]

PART 828—BONDS AND INSURANCE

79. The authority citation for part 828
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

828.106—6 [Amended]

80. Section 828.106—6 is amended by
removing “Office of Facilities” each
time it appears and adding, in its place,
“Office of Facilities Management”.

828.7100 [Amended]

81. In 828.7100, paragraph (a) is
amended by removing ““4101” and
adding, in its place, “7317" and
paragraph (c) is amended by removing
“4101(c)(3)(A)” and adding, in its place,
“7317".

828.7101 [Amended]

82. In 828.7101 paragraph (b) is
amended by removing “(93)”” and
adding, in its place, ““(95)".

828.7102 [Amended]

83. In 828.7102, paragraph (a)
introductory text is amended by
removing “4101” and adding, in its
place, “7303"; paragraph (a)(1) is
amended by removing “Workmen’s
Compensation Acts”” and adding, in its
place, “worker’s injury compensation
laws’’; and paragraph (b) introductory
text is amended by removing “will” and
adding, in its place, “must”.

PART 831—CONTRACT COST
PRINCIPLES AND PROCEDURES

84. The authority citation for part 831
is revised to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

831.7001-4 [Amended]

85. In 831.7001-4, paragraph (a) is
amended by removing “The VA" and
adding, in its place, “VA” and by
removing ‘‘Veterans Health Services and
Research Administration’” and adding,
in its place, “Veterans Health
Administration’’; and paragraph (b)(2) is
amended by removing “Chief Medical
Director’” and adding, in its place,
“Under Secretary for Health”.

831.7001-5 [Amended]

86. In 831.7001-5 paragraph (b) is
amended by removing “part 813 of this
chapter or FAR 15.210(a)(1)” and
adding, in its place, “‘the applicable
provisions of parts 812, 813 or 815 of
this chapter and FAR parts 12, 13, or
15",

PART 832—CONTRACT FINANCING

87. The authority citation for part 832
is revised to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

832.502-2 [Amended]

88. Section 832.502-2 is amended by
removing ““(93)”” and adding, in its
place, “(95)".

832.805-70 [Amended]

89. In 832.805-70, paragraph (b) is
amended by removing ‘‘Marketing
Divisions” and adding, in its place, “VA
National Acquisition Center divisions™.

PART 833—PROTESTS, DISPUTES,
APPEALS

90. The authority citation for part 833
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

833.104 [Amended]

91. Section 833.104 is amended by
removing ‘“‘Acquisition Review
Division” each time it appears in
paragraphs (a)(1), (b), and (c), and
adding, in its place, *“Acquisition
Resources Service’; by removing
33.104(a)(2)” in paragraph (a)(1) and
adding, in its place, *33.104(a)(3)(ii)"’;
and by removing “33.104(a)(3)" in
paragraph (a)(2) and adding, in its place,
#33.104(a)(2)".

833.212 [Amended]

92. In 833.212, paragraph (a) is
amended by removing “Acquisition
Review Division™ each time it appears
and adding, in its place, “Acquisition
Resources Service’; and paragraph
(b)(4) is amended by removing “VABC”
and adding, in its place, “VABCA”.

PART 836—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

93. The authority citation for part 836
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

836.208 [Amended]

94. Section 836.208 is amended by
removing “Chief Medical Director” and
adding, in its place, “Under Secretary
for Health” and by removing
“Management for’’ and adding, in its
place, ““Management, for”.

836.209 [Amended]

95. Section 836.209 is amended by
removing “Chief Medical Director” and
adding, in its place, ““Under Secretary
for Health™.

836.602-2 [Amended]

96. In 836.602-2, paragraph (a) is
amended by removing ‘“Management
will”” and adding, in its place,
“Management, will”’; and paragraph (b)
is amended by removing “Chief,
Acquisition and Materiel Management
Service,” and adding, in its place, “‘head
of the contracting activity”.

836.606-72 [Amended]

97. Section 838.606—72 is amended by
removing ‘“Management or”’ and adding,
in its place, ‘““Management, or’’ and by
removing ““15.808" and adding, in its
place, ““15.406-3".

PART 837—SERVICE CONTRACTING

98. The authority citation for part 837
continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

99. The heading for subpart 837.2 is
revised to read as follows:

Subpart 837.2—Advisory and
Assistance Services

100. Section 837.203 is revised to read
as follows:

837.203 Policy.

For the purpose of this subpart the
definition of advisory and assistance
services shall, in addition to examples
listed in FAR 37.203, include services to
obtain peer review of research
proposals.

101. In 837.270, paragraph (a)
introductory text is amended by
removing ‘‘consultant services” and
adding, in its place, ““advisory and
assistance services’” and by removing
“801.670-14(a)” and adding, in its
place, “801.670-5""; paragraph (a)(1) is
amended by removing ‘“Consultant
services’” and adding, in its place,
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“Advisory and assistance services’;
paragraph (a)(3) is amended by
removing ““4122” and adding, in its
place, “7472"; paragraph (c) is amended
by removing “Consulting services” and
adding, in its place, “Advisory and
assistance services’’; paragraph (d) is
amended by removing “‘In lieu of the
requirements outlined in appendix A of
this subpart 837.2, justifications” and
adding, in its place, “Justifications’;
and paragraph (e) is revised to read as
follows:

837.270 Special controls for letters of
agreement.
* * * * *

(e) Copies of all advisory and
assistance services procurements
accomplished through letters of
agreement shall be provided to the local
servicing purchase and contract office
for entry into the Federal Procurement
Data System.

837.271 through 837.271-4 [Removed]
102. Section 837.271 is removed
including 837.271-1 through 837.271-4.

837.403 [Amended]

103. Section 837.403 is amended by
removing “FAR part 13 and (VAAR) 48
CFR part 813" and adding, in its place,
“FAR parts 12, 13, 14, or 15 and (VAAR)
48 CFR parts 812, 813, 814, or 815",

837.7001 [Amended]

104. Section 837.7001 is amended by
removing 903" and adding, in its
place, ““2303".

837.7002 [Amended]

105. Section 837.7002 is amended by
removing ‘“personnel,” and adding, in
its place, “personnel or other personnel
designated by the medical center
director to perform these functions,”.

106. In 837.7003, paragraph (a) is
amended by removing “will forward to
the Chief, Supply Service” and adding,
in its place, “or the person designated
by the medical center director to
perform these functions, will forward to
the head of the contracting activity”’;
paragraph (b) introductory text is
amended by removing ‘‘Services, as
follows” and adding, in its place,
““Services, or VA Form 90-2138-ADP,
Purchase Order for Supplies or Services,
as follows’; paragraph (b)(5) is amended
by removing ““Veterans Health Services
and Research Administration” and
adding, in its place, “Veterans Health
Administration’; paragraph (c) is
amended by removing “903(a)(2)’” and
adding, in its place, *“2303(a)(1)(B)"’;
paragraph (d) is amended by removing
“Veterans Health Services and Research
Administration” and adding, in its
place, “Veterans Health

Administration” and is further amended
by removing “‘representative, to be”” and
adding, in its place “‘representative, or
the person designated by the medical
center director to perform these
functions, to be’’; and paragraph (e) is
revised to read as follows:

837.7003 Funeral authorization.
* * * * *

(e) The head of the contracting
activity will assist the Chief, Medical
Administration Service, or the person
designated by the medical center
director to perform these functions, in
developing the local procedures
specified in Veterans Health
Administration Manual M-1, Part I,
paragraph 14.37c.

PART 842—CONTRACT
ADMINISTRATION

107. The authority citation for part
842 is revised to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

842.102 [Amended]

108. In 842.102, paragraph (b) is
amended by removing ‘“(91)”” and
adding, in its place, **(93)".

842.202 [Amended]

109. Section 842.202 is amended by
removing ““(91)”” and adding, in its
place, ““(95)”" and by removing “FAR
30.401 for” and adding, in its place, “48
CFR 9904 (FAR Appendix B) for policy
on”.

842.705 [Amended]

110. In 842.705, paragraph (b) is
amended by removing ‘‘Office of
Facilities” and by adding, in its place,
“Office of Facilities Management”, by
removing ‘“General for Policy, Planning
and Resources (53C)"" each time it
appears and adding, in its place,
“General, Office of Departmental
Reviews and Management Support
(53C)”, by removing ‘“Marketing Center”
and adding, in its place, “VA National
Acquisition Center”’, and by removing
“Deputy Assistant Secretary for
Facilities” and adding, in its place,
“Chief Facilities Management Officer”.

842.801-70 [Amended]

111. 842.801-70 is amended by
removing ‘“15.804-2" and adding, in its
place, ““15.403—-4"", by removing **(93)”
and adding, in its place, “(95)”, and by
removing ‘‘General for Auditing” and
adding, in its place, ““General, Office of
Audit”.

842.1203 [Amended]

112. Section 842.1203 is amended by
removing ‘‘Office of General Counsel”

and adding, in its place, “‘Office of the
General Counsel”.

PART 846—CONTRACT CLAUSES

113. The authority citation for part
846 continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

846.408-70 [Amended]

114. In 846.408-70, paragraph (b)
introductory text is amended by
removing “Chief, Dietetics Service” and
adding, in its place, ‘““Chief, Nutrition
and Food Service”.

846.408-71 [Amended]

115. In 846.408-71, paragraph (a) is
amended by removing ‘‘Federal Hospital
Subsistence Guide G-1" each time it
appears and adding, in its place, “Part
IV of the Federal Supply Catalog, Stock
List, FSC Group 89, Subsistence,
Publication No. C8900-SL".

846.471 [Amended]

116. In 846.471, paragraph (a) is
amended by removing “‘Director, Office
of Construction,” and adding, in its
place, “Chief Facilities Management
Officer, Office of Facilities
Management,”, and paragraph (b) is
amended by removing “VHS&RA,”.

PART 847—TRANSPORTATION

117. The authority citation for part
847 is revised to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

847.303-1 [Amended]

118. In 847.303-1, paragraph (b) is
amended by removing ‘“Director,
Monument Service” and adding, in its
place, “Chief, Centralized Contracting
Division’; and by removing “VA Form
40-4951, Order for Flat Bronze Marker”
and adding, in its place, “VA Form 40—
4952, Order for Headstone or Marker”'.

847.305-70 [Amended]

119. Section 847.305-70 is amended
by removing “VA Marketing Center”
and adding, in its place, “VA National
Acquisition Center”.

PART 849—TERMINATION OF
CONTRACTS

120. The authority citation for part
849 is revised to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

849.106 [Amended]

121. Section 849.106 is amended by
removing ‘““Materiel Management will
forward the submission” and adding, in
its place, ‘“Materiel Management or the
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Chief Facilities Management Officer,
Office of Facilities Management, will
forward the submission’’; by removing
*(93)”" each time it appears and adding,
in its place, *(95)”, by removing
“Deputy Assistant Secretary for
Facilities (08)” and adding, in its place,
“Chief Facilities Management Officer”’,
by removing ““from the Office of
Facilities” and adding, in its place,
“from the Office of Facilities
Management”, and by removing “or the
Office of Facilities’ each time it appears
and adding, in its place, ‘“‘or the Chief
Facilities Management Officer, Office of
Facilities Management,”.

849.107 [Amended]

122. Section 849.107 is amended by
removing “Office of Facilities” and
adding, in its place, “Office of Facilities
Management”’, by removing ‘‘General for
Policy, Planning and Resources (53C)”’
each time it appears and adding, in its
place, “General, Office of Departmental
Reviews and Management Support
(53C)”, by removing ‘“Office of General
Counsel” and adding, in its place,
“Office of the General Counsel’; and by
removing “(93D)” and adding, in its
place, “(95)".

849.111-70 [Amended]

123. Section 849.111-70 is amended
by removing “Deputy Assistant
Secretary for Facilities”” and adding, in
its place, ““Chief Facilities Management
Officer”.

849.111-72 [Amended]

124. In 849.111-72, paragraph (c) is
amended by removing “‘Deputy
Assistant Secretary for Facilities”” and
adding, in its place, “Chief Facilities
Management Officer”.

PART 852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

125. The authority citation for part
852 continues to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

852.203-71 [Amended]

126. Section 852.203-71 is amended
by removing “Office of the Inspector
General” and adding, in its place,
“Office of Inspector General”.

852.211-70 [Amended]

127.In 852.211-70, paragraph (d) is
amended by removing “852.210-70(a)”

each time it appears and adding, in its
place, “*852.211-70(a)’” and by removing
“VA Supply Depot,”.

852.216-70 [Amended]

128. In 852.216-70 paragarph (a) is
amended by removing ‘‘Marketing
Center” and adding, in its place, “VA
National Acquisition Center”.

852.222-70 [Amended]

129. Section 852.222-70 is amended
by removing 620" and adding, in its
place, ““1720".

852.236-88 [Amended]

130. Section 852.236-88 is amended
in the introductory text by removing
*15.804-2(a)(2)"” and adding, in its
place, ““15.403-4(a)(2)”” and in
paragraphs (a) and (b) by removing
*15.804"" each time it appears and
adding, in its place, “15.403", by
removing ‘“‘on Standard Form 1411 (SF
1411), Contract Pricing Proposal Cover
Sheet, in accordance with FAR 15.804—
6" each time it appears and adding, in
its place, “in accordance with FAR
15.403-5".

131. In §852.236-89, the introductory
paragraph is amended by removing
“Special Notice’” will be inserted into
the bid package, in front of SF 20,
Invitation for Bids” and adding, in its
place, “provision will be included in
solicitations for construction that
include FAR clause 52.225-5, Buy
American Act—Construction
Materials’’; and paragraph (a) of the
clause is revised to read as follows:

852.236—-89 Buy American Act.

* * * * *

Buy American Act (Nov 1984)

(a) Reference is made to the clause entitled
“Buy American Act—Construction
Materials,” FAR 52.225-5.

* * * * *

852.247-70 [Amended]

132. Section 852.247-70 is amended
in the clause by removing ‘‘for not
other” and adding, in its place, “for no
other”.

133. The section heading for 852.270—
3 is revised to read as follows:

852.270-3 Purchase of shellfish.

852.271-73 [Amended]

134. Section 852.271-73 is amended
in the clause by removing “‘Chief

Benefits Director’” and adding, in its
place, ““Under Secretary for Benefits.

PART 853—FORMS

135. The authority citation for part
853 is revised to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

853.107 [Amended]

136. Section 853.107 is amended by
removing “(91)” and adding, in its
place, “(97)".

PART 870—SPECIAL PROCUREMENT
CONTROLS

137. The authority citation for part
870 is revised to read as follows:

Authority: 38 U.S.C. 501 and 40 U.S.C.
486(c).

870.114-3 [Amended]

138. Section 870.114-3 is amended in
the introductory text by removing
“Director, Facilities Engineering Service
(085E)”” and adding, in its place,
“Director, Network Program Support
(10NB)™.

870.114-4 [Amended]

139. Section 870.114-4 is amended by
removing “VA Central Office, Facilities
Engineering Service (085E),” and
adding, in its place, “The Director,
Network Program Support (10NB), VA
Central Office,”.

870-115 [Amended]

140. Section 870.115 is amended in
paragraph (a) by removing “‘Dietetic
Service” and adding, in its place,
“Nutrition and Food Service”.

PART 871—LOAN GUARANTY AND
VOCATIONAL REHABILITATION AND
COUNSELING PROGRAMS

141. The authority citation for part
871 continues to read as follows:
Authority: 10 U.S.C. ch. 106, 107, 1606; 38

U.S.C. 501, ch. 30, 32, 35, 36, 37; 40 U.S.C.
486(c).

871.102 [Amended]

142. Section 871.102 is amended in
paragraph (a) by removing *‘Officers
VA" and adding, in its place, “Officers,
VA”.

[FR Doc. 98-33163 Filed 12—-15-98; 8:45 am]
BILLING CODE 8320-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL ELECTION COMMISSION
11 CFR Parts 100 and 114

[Notice 1998—17]

Definition of ““Member” of a
Membership Association

AGENCY: Federal Election Commission.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Commission is seeking
comments on further proposed revisions
to its rules governing who qualifies as

a ““member”’ of a membership
association. A membership association
can solicit contributions from its
members to a separate segregated fund
established by the association, and can
include express electoral advocacy in
communications to its members. The
revised proposal would largely address
the internal characteristics of an
association that, coupled with certain
financial or organizational attachments,
would be sufficient to confer this status.

DATES: Comments must be received on
or before February 1, 1999.

ADDRESSES: All comments should be
addressed to Susan E. Propper,
Assistant General Counsel, and must be
submitted in either written or electronic
form. Written comments should be sent
to the Federal Election Commission, 999
E Street, NW., Washington, DC 20463.
Faxed comments should be sent to (202)
219-3923, with printed copy follow-up.
Electronic mail comments should be
sent to members@fec.gov. Commenters
sending comments by electronic mail
should include their full name and
postal service address within the text of
their comments. Electronic comments
that do not contain the full name,
electronic mail address and postal
service address of the commenter will
not be considered.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, or Ms. Rita A. Reimer,
Attorney, 999 E Street NW.,
Washington, DC 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: Although
the Federal Election Campaign Act of
1971 as amended (““FECA” or “Act”), 2
U.S.C. 431 et seq., prohibits direct
corporate contributions in connection
with federal campaigns, 2 U.S.C.
441b(a), it permits corporations,
including incorporated membership
associations, to solicit contributions
from their restricted class to a separate
segregated fund (““'SSF”’). In the case of
membership associations, the restricted
class consists of the members of each
association, their executive and
administrative personnel, and their
families. These contributions can be
used for federal political purposes. The
Act also allows membership
associations to communicate with their
members on any subject, including
communications that include express
electoral advocacy. 2 U.S.C.
441b(b)(2)(A), 441b(b)(4)(C). The
Commission’s implementing regulations
defining who is a “‘member” of a
membership association are found at 11
CFR 100.8(b)(4)(iv) and 11 CFR 114.1(e).

The Commission’s original ““‘member”’
rules, which had been adopted in 1977,
were the subject of a 1982 United States
Supreme Court decision, FEC v.
National Right to Work Committee
(““NRWC”), 459 U.S. 196 (1982). In 1993,
following a series of advisory opinions
in this area, the Commission revised the
text of the rules to reflect that decision.
58 FR 45770 (Aug. 30, 1993), effective
Nov. 10, 1993. 58 FR 59640. The revised
rules were held to be unduly restrictive
by the United States Court of Appeals
for the District of Columbia Circuit in
Chamber of Commerce of the United
States (‘““Chamber”’) v. FEC, 69 F.3d 600
(D.C. Cir. 1995), amended on denial of
rehearing, 76 F.3d 1234 (D.C. Cir. 1996).
This rulemaking followed.

History of the Rulemaking

On February 24, 1997, the
Commission received a Petition for
Rulemaking from James Bopp, Jr., on
behalf of the National Right to Life
Committee, Inc. The Petition urged the
Commission to revise its member rules
to reflect the Chamber decision. The
Commission published a Notice of
Availability (“NOA”) in the Federal
Register on March 29, 1997, 62 FR
13355, and received two comments in
response.

OnJuly 31, 1997, the Commission
published in the Federal Register an

Advance Notice of Proposed
Rulemaking (““ANPRM”) addressing
these rules. 62 FR 40982. Because the
Chamber decision, the petition for
rulemaking, and the comments received
in response to the NOA provided few
specific suggestions as to how the rules
should be amended to comport with the
decision, the Commission did not
propose specific amendments to the
rules. Rather, it sought general guidance
on the factors to be considered in
determining the existence of this
relationship. The Commission received
14 comments in response to the
ANPRM.

On December 22, 1997, the
Commission published a Notice of
Proposed Rulemaking (‘““NPRM’’) on this
matter, 62 FR 66832, and received 22
comments in response. Comments were
received from the Alliance for Justice;
the American Federation of State,
County and Municipal Employees
(“AFSCME™); the American Federation
of Labor and Congress of Industrial
Organizations (“AFL-CIQO™), the
American Hospital Association and
Political Action Committee
(“AHAPAC”); the American Hotel and
Motel Association (“AH&MA”); the
American Society of Association
Executives (““ASAE”); the Americans
Back in Charge Foundation; Jan Witold
Baran; The Chicago Mercantile
Exchange; the College of American
Pathologists (““CAP’’); the Free Speech
Coalition, Inc.; the James Madison
Center for Free Speech; the National
Lumber and Building Material Dealers
Association; the National Citizens Legal
Network; the National Rural Electric
Cooperative Association; the National
Right to Work Committee; the Opticians
Association of America (“OAA”’); Daniel
M. Schember; Donald J. Seaman; the
U.S. Chamber of Commerce; the
Washington State Farm Bureau; and the
Wholesaler-Distributor Political Action
Committee.

On April 29, 1998, the Commission
held a public hearing on this
rulemaking at which 10 witnesses
testified. The witnesses included
representatives from AFSCME; the
AFL-CIO; AH&MA; ASAE; Americans
Back in Charge, Inc.; the Free Speech
Coalition, Inc.; the James Madison
Center for Free Speech; the National
Citizens Legal Network; OAA; and Mr.
Schember.
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After further considering this matter,
the Commission has now decided to
reconsider the rules with a slightly
different focus from that proposed in the
original NPRM. Accordingly, the
Commission is seeking comments on a
second NPRM proposing further
revisions to these rules. This new
proposal primarily addresses the
required characteristics of membership
associations. The Commission is
publishing this second NPRM because it
did not propose any changes to these
provisions in the original NPRM. See 62
FR 68834 (Dec. 22, 1997).

Background

In its NRWC decision, the Supreme
Court rejected an argument by a
nonprofit, noncapital stock corporation,
whose articles of incorporation stated
that it had no members, that it should
be able to treat as members individuals
who had at one time responded, not
necessarily financially, to an NRWC
advertisement, mailing, or personal
contact. The Supreme Court rejected
this definition of ““member,” saying that
to accept it “‘would virtually excise from
the statute the restriction of solicitation
to ‘members.”” 1d. at 203. The Court
determined that ‘““members” of nonstock
corporations should be defined, at least
in part, by analogy to stockholders of
business corporations and members of
labor unions. Viewing the question from
this perspective meant that ““some
relatively enduring and independently
significant financial or organizational
attachment is required to be a
‘member’”’ for these purposes. Id. at
204. The NRWC'’s asserted members did
not qualify under this standard because
they played no part in the operation or
administration of the corporation,
elected no corporate officials, attended
no membership meetings, and exercised
no control over the expenditure of their
contributions. Id. at 206. The 1993
revisions to the Commission’s rules
were intended to incorporate this
standard.

The Current Rules

The current rules require an
organization to meet three preliminary
requirements before it can qualify as a
membership association. These
requirements are that it (1) expressly
provide for ““members” in its articles
and by-laws; (2) expressly solicit
members; and (3) expressly
acknowledge the acceptance of
membership, such as by sending a
membership card or including the
member on a membership newsletter
list. 11 CFR 100.8(b)(4)(iv)(A),
114.1(e)(1). If these preliminary
requirements are met, a person may

qualify as a member either by having a
significant financial attachment to the
membership association (not merely the
payment of dues), or the right to vote
directly for all members of the
association’s highest governing body.
However, in most instances a
combination of regularly-assessed dues
and the right to vote directly or
indirectly for at least one member of the
association’s highest governing body is
required. The term ‘““membership
association’ includes membership
organizations, trade associations,
cooperatives, corporations without
capital stock, and local, national and
international labor organizations that
meet the requirements set forth in these
rules.

The Chamber of Commerce Decision

The United States District Court for
the District of Columbia held that the
current rules were not arbitrary,
capricious or manifestly contrary to the
statutory language, and therefore
deferred to what the court found to be
a valid exercise of the Commission’s
regulatory authority. Chamber of
Commerce of the United States v. FEC,
Civil Action No. 94-2184 (D.D.C. Oct.
28, 1994)(1994 WL 615786). However,
the D.C. Circuit Court of Appeals
reversed this ruling.

The case was jointly brought by the
Chamber of Commerce and the
American Medical Association
(“AMA”"), two associations that do not
provide their asserted ‘““members” with
the voting rights necessary to confer this
status under the current rules. The
circuit court held that the ties between
these members and the Chamber and the
AMA are nonetheless sufficient to
comply with the Supreme Court’s
NRWC criteria, and therefore concluded
that the Commission’s rules are invalid
because they define the term ““member”’
in an unduly restrictive fashion. 69 F.3d
at 604.

The Chamber is a nonprofit
corporation whose members include
3,000 state and local chambers of
commerce, 1,250 trade and professional
groups, and 215,000 ““direct business
members.” The members pay annual
dues ranging from $65 to $100,000 and
may participate on any of 59 policy
committees that determine the
Chamber’s position on various issues.
However, the Chamber’s Board of
Directors is self-perpetuating (that is,
Board members elect their successors);
so no member entities have either direct
or indirect voting rights for any
members of the Board.

The AMA challenged the exclusion
from the definition of member 44,500
“direct” members, those who do not

belong to a state medical association.
Direct members pay annual dues
ranging from $20 to $420; receive
various AMA publications; and
participate in professional programs put
on by the AMA. They are also bound by
and subject to discipline under the
AMA’s Principles of Medical Ethics.
However, since state medical
associations elect members of the
AMA'’s House of Delegates, that
organization’s highest governing body,
direct members do not satisfy the voting
criteria set forth in the current rules.

The Chamber court, in an Addendum
to the original decision, noted that the
Commission “still has a good deal of
latitude in interpreting” the term
“member.” 76 F.3d at 1235. However, in
its original decision, the court held the
rules to be arbitrary and capricious as
applied to the Chamber, since under the
current rules even those paying
$100,000 in annual dues cannot qualify
as members. As for the AMA, the rule
excludes members who pay up to $420
in annual dues and, among other
organizational attachments, are subject
to sanctions under the Principles of
Medical Ethics. The court explained
that this latter attachment “might be
thought, [] for a professional, [to be] the
most significant organizational
attachment.” 69 F.3d at 605 (emphasis
in original).

The current rules provide a ““safe
harbor’” for membership associations,
since those who meet the requirements
set forth in these rules clearly enjoy
“member”’ status. Associations can also
seek advisory opinions pursuant to 2
U.S.C. 437f to determine how the rules,
as interpreted in the Chamber of
Commerce decision, apply to their
particular situations. However, the
Commission believes it is appropriate to
include in the text of the rules
additional guidance consistent with the
Chamber decision.

The December 1997 NPRM

The 1997 NPRM sought comments on
three alternative proposals, referenced
as Alternatives A, B, and C. None of the
alternatives proposed any changes to the
three preliminary requirements, or to
the provisions in the current rules that
recognize as members persons who have
a stronger financial interest in an
association than the payment of annual
dues, such as those who own or lease
seats on stock exchanges or boards of
trade. 11 CFR 100.8(b)(4)(iv)(B)(1),
114.1(e)(2)(i), AO 1997-5.

Under Alternative A, all persons who
paid $50 in annual dues or met
specified organizational attachments
would be considered members. The
NPRM suggested such attachments as
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the voting rights contained in the
current rules; the right to serve on
policy-making boards of the association;
eligibility to be elected to the governing
positions in the association; and the
possibility of disciplinary action against
the member by the association. A lesser
dues obligation coupled with weaker
organizational attachments would also
be sufficient for this purpose.

Alternative B distinguished between
the types of organizations addressed by
the Chamber decision, i.e., those formed
to further business or economic interests
or to implement a system of self-
discipline or self-regulation within a
line of commerce; and ideological,
social welfare, and political
organizations. Persons paying any
amount of annual dues would be
considered members of the first category
of organizations, while annual dues of
$200 or more would be required for
membership in the second category,
unless the purported members had the
same voting rights required by the
current rule.

Under Alternative C, an organization
that qualified as a membership
association by meeting the three
preliminary requirements could
consider as members all persons who
paid the amount of annual dues set by
the association, regardless of amount.

The 1997 NPRM also proposed that
direct membership in any level of a
multitiered association be construed as
membership in all tiers of the
association for purposes of these rules.
All three alternatives set out in that
NPRM would adopt this approach, and
the Commission is not now proposing
further changes in this area.

As was the case with the ANPRM, the
comments and testimony received in
response to the NPRM expressed a wide
range of views—there was no consensus
on how best to address this situation.
After further consideration, the
Commission is now seeking comments
on a slightly different approach, one
that would address more fully the
attributes of membership associations,
in addition to members’ required
financial or organizational attachments.

The New Proposal

First, the Commission is proposing
that the term “membership association”
in 11 CFR 100.8(b)(4)(iv)(A) and
114.1(e)(1) be replaced by ‘“membership
organization.” The Commission believes
it is appropriate to refer to the covered
entities as ““membership organizations”
because that is the term used in the Act.
See, 2 U.S.C. 431(9)(B)(iii) and
441b(b)(4)(C). “*“Membership
organization” is also referred to in 11
CFR 100.8(b)(4), which describes the

entities entitled to the “‘internal
communication’ exception to the Act’s
definition of expenditure.

The Commission is therefore
proposing to replace the term
“membership association’” with
“membership organization” in
paragraphs 100.8(b)(4)(iv)(A) and
114.1(e)(1). The revised definitions
would provide that, for purposes of
these rules, membership organization
means a trade association, cooperative,
corporation without capital stock, or
local, national or international labor
organization.

The other newly-proposed revisions
to the member rules primarily focus on
attributes of membership organizations,
the term used in current 11 CFR
100.8(b)(4). Since the purpose of the
Act’s “membership communications”
exception is to allow bona fide
membership organizations to engage in
political communications with their
members, the new rule would prevent
individuals from establishing “sham”
membership organizations in an effort to
circumvent the Act’s contribution and
expenditure limits. The Commission
believes it is appropriate to focus on the
structure of the membership
organization as well as on who qualifies
as a member, and is therefore proposing
the following amendments to 11 CFR
100.8(b)(4)(iv)(A) and 114.1(e)(1), the
so-called “preliminary requirements’ an
entity must meet to qualify as a
membership organization.

First, since it is axiomatic that
membership organizations should be
composed of members, the Commission
is proposing to replace the language at
11 CFR 100.8(b)(4)(iv)(A)(1) and
114.1(e)(1)(i), stating that an
organization must expressly provide for
members in its articles and bylaws, with
this more general requirement.

The second additional requirement
would be that the organization be self-
governing, that is, that the power and
authority to direct and control the
organization be vested in some or all
members, pursuant to the organization’s
articles, bylaws, and other formal
organizational documents. However, the
organization would be able to delegate
these responsibilities to smaller
committees or other groups of
members—the Commission is not
proposing that all members be required
to approve all organization actions.
Membership associations with self-
perpetuating boards would meet this
requirement as long as all members of
the board were themselves members of
the organization, assuming that the
organization had chosen this structure
and that it met all other requirements of
these regulations.

Further, as noted above, the Supreme
Court’s language in the NRWC decision,
459 U.S. at 204, pointed to the need for
members to have “‘relatively enduring
and independently significant financial
or organizational attachments.”
However, those attachments can hardly
be meaningful if the members are
unaware of their rights and obligations.
Therefore, as a corollary to the proposal
that only members constitute the
organization, the Commission is
proposing that membership
organizations be required to inform
members of their rights, qualifications
and obligations under the organization’s
articles, bylaws and other formal
organizational documents. In addition,
organizations would be required to
make their articles, bylaws and other
formal organizational documents freely
available to their members.

The Commission’s rules currently list
at 11 CFR 100.8(b)(4) the entities
entitled to the expenditure exemption
and the types of communications (i.e.,
express advocacy) that an exempted
organization may engage in without
those communications being classified
as an expenditure. As this paragraph
states, entities “‘organized primarily for
the purpose of influencing the
nomination for election, or election, of
any individual to Federal office” are not
entitled to the membership
communications exemption.

The Commission is proposing that
this paragraph be revised to delete the
aforementioned language. In its place,
this phrase would be re-inserted in new
paragraphs 11 CFR 100.8(b)(4)(iv)(A)(7)
and 114.1(e)(1)(vii), the provisions that
explicitly define a ““membership
organization.” This would insure that
an organization primarily organized to
influence a Federal election could not,
by definition, be classified as a
membership organization under the Act.

Consistent with these changes, the
Commission is also proposing to amend
11 CFR 100.8(b)(4) to clarify that the
membership communications exception
established by that section applies only
to those communications made at the
direction and control of the membership
organization, and not of any other
person.

As for the definition of ‘“‘member,” the
Commission believes that the NRWC
requirement that members of
membership organizations have a
“relatively enduring and independently
significant financial or organizational”
attachment, supra, mandates that
members have a continuous, long term
bond with the organization itself. As
Alternatives A and B in the 1997 NPRM
suggest, “‘relatively enduring”
attachments can be interpreted to mean
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that an individual renews membership
annually by meeting the organization’s
dues requirement, so long as he or she
continues to satisfy the organization’s
provisions for membership. Similarly,
the Commission proposes that this
requirement could be satisfied where a
member affirmatively and voluntarily
renews his or her membership in
writing on an annual basis. In the
Commission’s view, the annual payment
of dues or voluntary annual
reaffirmation of membership would
satisfy the “‘relatively enduring’ aspect
of the NRWC Court’s test. The proposal
does not contain any threshold dues
requirement, as the Commission
believes this decision is best made by
the individual membership
organizations.

In reformulating the organizational
attachments prong of this test, the
Commission is mindful of the broader
implications of the Chamber decision
and the Supreme Court’s decision in
FEC v. Akins, 118 S.Ct. 1777, 1778
(1998). These decisions indicate that
overly restrictive definitions are less
likely to survive judicial scrutiny.

Further, the comments and testimony
received up to this point on the
rulemaking indicate that models of
governance within membership
organizations are nearly as numerous as
the number of organizations themselves.
Taking this organizational diversity into
account, and in the wake of the Akins
and Chamber decisions, the
Commission believes it should avoid
prescribing an extensive list of
permissible organizational attachments.
For this reason the Commission is
proposing that, while certain types of
activities included in Alternatives A
and B of the 1997 NPRM be included in
the rules as instructive examples, the
new rule simply provides that members
be given the right to play a significant,
non-advisory role in the organization’s
governance. Under this approach, 11
CFR 100.8(b)(4)(iv)(B)(3) and
114.1(e)(2)(iii) would be amended to
require “direct and enforceable
participatory and governing rights” in
the organization. The Commission notes
that such rights would be required only
in the situation where members did not
pay a specific, predetermined amount of
annual dues to the organization.

Alternatives A and B would both
provide that students and lifetime
members of certain entities could
qualify as “members” of a membership
organization upon payment of lesser
annual dues, and without reference to
voting rights. 62 FR 66837. The
Commission is now proposing to revise
11 CFR 100.8(b)(iv)(D) and 114.1(e)(5) to
expressly provide the same treatment to

retired union members who have paid
dues as active members for at least ten
years (in satisfaction of the requirement
of a significant financial attachment) but
who are no longer required to do so. The
Commission believes that, upon
retirement, union members maintain a
significant “‘organizational attachment”
to their unions by virtue of insurance
policies and other retirement benefits.

Finally, in those cases where state law
does not allow certain organizations to
have ““members’ for policy reasons
unrelated to the FECA, the revised
NPRM would add language to clarify
that those organizations still could be
recognized as ‘““membership
organizations” for FECA purposes. The
Commission is seeking specific
comments on the implications of this
proposal and the relationship between
state and Federal law in this area.

In addition, the Commission is
proposing that the definition of
“membership organization,” for
purposes of section 100.8(b)(4) only,
also include unincorporated
associations. The term “‘unincorporated
association” would cover those entities
that are not trade associations,
cooperatives, corporations without
capital stock, or labor organizations, that
nevertheless met the requirements set
forth in these rules. This change would
address the situation under the current
rules in which, if an unincorporated
membership group wishes to support
one of its member’s campaign for
Congress with a mailing to the
organization’s members, the costs of that
mailing would constitute a contribution
to that candidate, subject to the limit
established at 2 U.S.C. 441a(a)(1)(A).

The application of the membership
organization “‘internal communication”
exception to an unincorporated
association is a potentially significant
change from current Commission
policy, on which the Commission
welcomes comment. One possible
ramification of this proposal concerns
the manner in which the costs of these
communications are reported. If a
membership communication was made
independently of any candidate’s
campaign, section 431(9) only requires
that the costs be reported if they exceed
$2000 per election and the
communication is not part of a
publication that is primarily devoted to
topics other than express advocacy of a
candidate’s election or defeat. 11 CFR
100.8(b)(4). Moreover, only the costs,
and not the sources of the funds
expended, must be reported. 11 CFR
104.6(c). In contrast, section 434(c) of
the Act requires a person (other than a
political committee) to report

independent expenditures once the
costs exceed $250.

A second possible effect concerns
internal communications that are
coordinated with a candidate. The
Commission’s current rules allow
corporations and labor organizations
that wish to make internal
communications to their restricted class
to coordinate the communication with a
candidate, although such coordination
could compromise the independence of
later activity by that entity or its SSF.
See 11 CFR 114.2(c). An unincorporated
association, unlike corporations and
labor organizations, is permitted to
make contributions from its treasury
funds to candidates. If these
unincorporated associations are
permitted to coordinate express
advocacy communications to their
“members”’, the amount they could
spend on such communications would
be unlimited rather than subject to the
Act’s contribution limits under section
441a.

An argument can be made that the
proposed addition of unincorporated
associations to the internal
communications exception is in conflict
with the balancing approach adopted by
Congress in crafting the current
statutory scheme. Under this approach,
Congress gave the corporations and
unions who were subject to section 441b
certain rights in return for other
obligations and restrictions, which are
balanced by other rights and restrictions
in the law for individuals and
unincorporated entities.

Please note, however, that the
Commission does not intend by this
proposed change to signal that
unincorporated associations could begin
establishing, and paying the unlimited
costs of, a separate segregated fund. See
2 USC 441b(b)(2)(C). Cf. California
Medical Association v. FEC, 453 U.S.
182 (1981). For this reason, the proposal
to add unincorporated associations
would only be made in section
100.8(b)(4) of the regulations. To avoid
any confusion, the Commission will
make conforming changes to Part 114 in
the final rules to clarify that
membership organizations referred to in
that part are limited to “incorporated”
entities, if the proposal to add
unincorporated groups is approved by
the Commission at the final rule stage.

The Commission also welcomes
comments on any related topic.

Certification of No Effect Pursuant to 5
U.S.C. 605(b) [Regulatory Flexibility
Act]

These proposed rules would not, if
promulgated, have a significant
economic impact on a substantial
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number of small entities. The basis for
this certification is that the rules would
broaden the current definition of who
qualifies as a member of a membership
association, thus expanding the
opportunity for such associations to
send electoral advocacy
communications and solicit
contributions to their separate
segregated funds, but would not require
any expenditure of funds. Therefore, no
significant impact would result for
purposes of this requirement.

List of Subjects

11 CFR Part 100
Elections.

11 CFR Part 114

Business and industry, Elections,
Labor.

For the reasons set out in the
preamble, it is proposed to amend
Subchapter A, Chapter | of Title 11 of
the Code of Federal Regulations as
follows:

PART 100—SCOPE AND DEFINITIONS
(2 U.S.C. 431)

1. The authority citation for Part 100
would continue to read as follows:

Authority: 2 U.S.C. 431, 438(a)(8).

2. Section 100.8 would be amended
by revising paragraphs (b)(4)
introductory text and (b)(4)(iv) to read
as follows:

§100.8 Expenditure (2 U.S.C. 431(9)).
* * * * *

(b) * X *

(4) Any cost incurred for any
communications by a membership
organization, including a labor
organization, to its members, or by a
corporation to its stockholders or
executive or administrative personnel,
is not an expenditure, as long as the
communication is subject to the
direction and control of that entity and
not any other person, except that the
costs directly attributable to such a
communication that expressly advocates
the election or defeat of a clearly
identified candidate (other than a
communication primarily devoted to
subjects other than the express advocacy
of the election or defeat of a clearly
identified candidate) shall, if those costs
exceed $2,000 per election, be reported
to the Commission on FEC Form 7 in
accordance with 11 CFR 104.6.

* * * * *

(iv) (A) For purposes of paragraph
(b)(4) of this section membership
organization means an unincorporated
association, trade association,
cooperative, corporation without capital

stock, or a local, national, or
international labor organization that:

(1) Is composed of members;

(2) Expressly states the rights,
qualifications, obligations and
requirements for membership in its
articles, bylaws and other formal
organizational documents;

(3) Is self-governing, such that the
power and authority to direct, and
control the association is vested in some
or all members, pursuant to its articles,
by laws and other formal organizational
documents;

(4) Makes its articles, bylaws and
other formal organizational documents
freely available to its members;

(5) Expressly solicits members;

(6) Expressly acknowledges the
acceptance of membership, such as by
sending a membership card or inclusion
on a membership newsletter list; and

(7) Is not organized primarily for the
purpose of influencing the nomination
for election, or election, of any
individual for Federal office.

(B) For purposes of paragraph (b)(4) of
this section, the term members includes
all persons who are currently satisfying
the requirements for membership in a
membership organization, affirmatively
accept the membership organization’s
invitation to become a member, affirm
their membership on at least an annual
basis and either:

(1) Have some significant financial
attachment to the membership
organization, such as a significant
investment or ownership stake;

(2) Are required to pay on a regular
basis a specific amount of annual dues
of an amount predetermined by the
organization; or

(3) Have a significant organizational
attachment to the membership
organization which includes direct and
enforceable participatory and governing
rights. For example, such rights could
include the right to vote directly or
indirectly for at least one individual on
the membership organization’s highest
governing board; the right to vote
directly for organization officers; the
right to vote on policy questions where
the highest governing body of the
membership organization is obligated to
abide by the results; or the right to
participate directly in similar aspects of
the organization’s governance.

(C) Notwithstanding the requirements
of paragraph (b)(4)(iv)(B) of this section,
the Commission may determine, on a
case by case basis, that persons seeking
to be considered members of a
membership organization for purposes
of this section have a significant
organizational or financial attachment to
the organization under circumstances
that do not precisely meet the

requirements of the general rule. For
example, student members who pay a
lower amount of dues while in school
or long term dues paying members who
qualify for lifetime membership status
with little or no dues obligation may be
considered members.

(D) Notwithstanding the requirements
of paragraphs (b)(4)(iv)(B)(1) through (3)
of this section, retired members of a
local union who have paid dues for a
period of at least ten years are
considered members of the union; and
members of a local union are considered
to be members of any national or
international union of which the local
union is a part and of any federation
with which the local, national, or
international union is affiliated.

(E) In the case of a membership
organization which has a national
federation structure or has several
levels, including, for example, national,
state, regional and/or local affiliates, a
person who qualifies as a member of
any entity within the federation or of
any affiliate by meeting the
requirements of paragraph
(b)(4)(iv)(B)(1), (2), (3) or (4) of this
section shall also qualify as a member
of all affiliates for purposes of paragraph
(b)(4)(iv) of this section. The factors set
forth at 11 CFR 100.5(g)(4) shall be used
to determine whether entities are
affiliated for purposes of this paragraph.

(F) The status of a membership
organization, and of members, for
purposes of paragraph (b)(4) of this
section, shall be determined pursuant to
paragraph (b)(4)(iv) of this section and
not by provisions of state law governing
unincorporated associations, trade
associations, cooperatives, corporations
without capital stock, or labor

organizations.
* * * * *

PART 114—CORPORATE AND LABOR
UNION ACTIVITY

3. The authority citation for Part 114
would continue to read as follows:

Authority: 2 U.S.C. 431(8)(B), 431(9)(B),
432, 437d(a)(8), 438(a)(8), and 441b.

4, Section 114.1 would be amended
by revising paragraph 114.1(e) to read as
follows:

8§114.1 Definitions.
* * * * *

(e)(1) For purposes of paragraph (e) of
this section membership organization
means a trade association, cooperative,
corporation without capital stock, or a
local, national, or international labor
organization that:

(i) Is composed of members;

(i) Expressly states the rights,
qualifications, obligations and
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requirements for membership in its
articles, bylaws and other formal
organizational documents;

(iii) Is self-governing, such that the
power and authority to direct, and
control the association is vested in some
or all members, pursuant to its articles,
by laws and other formal organizational
documents;

(iv) Makes its articles, bylaws and
other formal organizational documents
freely available to its members;

(v) Expressly solicits members;

(vi) Expressly acknowledges the
acceptance of membership, such as by
sending a membership card or inclusion
on a membership newsletter list; and

(vii) Is not organized primarily for the
purpose of influencing the nomination
for election, or election, of any
individual to Federal office.

(2) For purposes of paragraph (e) of
this section, the term members includes
all persons who are currently satisfying
the requirements for membership in a
membership organization, affirmatively
accept the membership organization’s
invitation to become a member, affirm
their membership on at least an annual
basis and either:

(i) Have some significant financial
attachment to the membership
organization, such as a significant
investment or ownership stake;

(ii) Are required to pay on a regular
basis a specific amount of annual dues
of an amount predetermined by the
organization; or

(iii) Have a significant organizational
attachment to the membership
organization which includes direct and
enforceable participatory and governing
rights. For example, such rights could
include the right to vote directly or
indirectly for at least one individual on
the membership organization’s highest
governing board; the right to vote
directly for organization officers; the
right to vote on policy questions where
the highest governing body of the
membership organization is obligated to
abide by the results; or the right to
participate directly in similar aspects of
the organization’s governance.

(3) Notwithstanding the requirements
of paragraph (e)(2) of this section, the
Commission may determine, on a case
by case basis, that persons seeking to be
considered members of a membership
organization for purposes of this section
have a significant organizational or
financial attachment to the organization
under circumstances that do not
precisely meet the requirements of the
general rule. For example, student
members who pay a lower amount of
dues while in school or long term dues
paying members who qualify for
lifetime membership status with little or

no dues obligation may be considered
members.

(4) Notwithstanding the requirements
of paragraphs (e)(2) (i) through (iii) of
this section, retired members of a local
union who have paid dues for a period
of at least ten years are considered
members of the union; and members of
a local union are considered to be
members of any national or
international union of which the local
union is a part and of any federation
with which the local, national, or
international union is affiliated.

(5) In the case of a membership
organization which has a national
federation structure or has several
levels, including, for example, national,
state, regional and/or local affiliates, a
person who qualifies as a member of
any entity within the federation or of
any affiliate by meeting the
requirements of paragraph (e)(2) (i), (ii),
(iii) or (iv) of this section shall also
qualify as a member of all affiliates for
purposes of paragraph (e)(1) of this
section. The factors set forth at 11 CFR
100.5(g)(4) shall be used to determine
whether entities are affiliated for
purposes of this paragraph.

(6) The status of a membership
organization, and of members, for
purposes of this part, shall be
determined pursuant to paragraph (e)(1)
of this section and not by provisions of
state law governing trade associations,
cooperatives, corporations without
capital stock, or labor organizations.

* * * * *

8§114.7 [Amended]

5.1n §114.7, paragraph (k) would be
removed.

§114.8 [Amended]

6. In §114.8, paragraph (g) would be
removed and reserved.

Dated: December 11, 1998.
Scott E. Thomas,

Acting Chairman, Federal Election
Commission.

[FR Doc. 98-33317 Filed 12-15-98; 8:45 am]
BILLING CODE 6715-01-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 611, 614, and 618
RIN 3052-AB87

Organization; Loan Policies and
Operations; General Provisions;
Chartered Territories

AGENCY: Farm Credit Administration.

ACTION: Proposed rule; comment period
extension.

SUMMARY: The Farm Credit
Administration (FCA) Board extends the
comment period on the proposed rule
that would allow Farm Credit System
(FCS) customers to do business with the
FCS association of their choice. The
FCA Board extends the comment period
on the proposed rule for 90 more days
so interested parties have additional
time to provide comments.

DATES: Please send your comments to us
on or before May 10, 1999.

ADDRESSES: You may mail or deliver
comments to Patricia W. DiMuzio,
Director, Regulation and Policy
Division, Office of Policy and Analysis,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, Virginia 22102—
5090 or send them by facsimile
transmission to (703) 734-5784. You
may also submit comments via
electronic mail to “‘reg-comm@fca.gov”’
or through the Pending Regulations
section of the FCA'’s interactive website
at “www.fca.gov.” Copies of all
communications received will be
available for review by interested parties
in the Office of Policy and Analysis,
Farm Credit Administration.

FOR FURTHER INFORMATION CONTACT:

S. Robert Coleman, Senior Policy
Analyst, Regulation and Policy
Division, Office of Policy and
Analysis, Farm Credit Administration,
McLean, VA 22102-5090, (703) 883—
4498,

or

Richard A. Katz, Senior Attorney,
Regulatory Enforcement Division,
Office of General Counsel, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883-4020, TDD
(703) 883-4444.

SUPPLEMENTARY INFORMATION: On
November 9, 1998, we published a
proposed rule in the Federal Register to
amend regulations in parts 611, 614,
and 618 so farmers, ranchers, and other
eligible customers could seek financing
and related services from any FCS
lender operating under title | or Il of the
Farm Credit Act of 1971, as amended.
The rule proposes to eliminate
geographic barriers that often prevent a
Farm Credit System lender from serving
customers beyond its designated
territory. At the same time, the rule
continues to ensure that every eligible
customer will have access to FCS credit
and related services. The comment
period will expire on February 8, 1999.
See 63 FR 60219, November 9, 1998. In
response to several requests, we now
extend the comment period until May
10, 1999, so you will have more time to
respond.
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Dated: December 10, 1998.
Floyd Fithian,
Secretary, Farm Credit Administration Board.
[FR Doc. 98-33340 Filed 12-15-98; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 71

Proposed Modification of the Orlando
Class B Airspace Area, FL; Public
Meeting

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of public meeting.

SUMMARY: This notice announces two
fact-finding informal airspace meetings.
The purpose of these meetings is to
provide interested parties the
opportunity to present views,
recommendations, and comments on the
proposal to modify the Orlando Class B
airspace area, FL.

DATES: Meeting: The informal airspace
meetings will be held on Wednesday,
February 17, and Thursday, February
18, 1999, starting at 7:00 p.m.
Comments: Comments must be received
on or before March 31, 1999.

ADDRESSES: On February 17, 1999, the
meeting will be at the Kissimmee
Municipal Airport Terminal Building,
301 N. Dyer Blvd., Kissimmee, FL. On
February 18, 1999, the meeting will be
at Hangar 241, Orlando Executive
Airport, 241 N. Crystal Lake Dr.,
Orlando, FL.

COMMENTS: Send or deliver comments
on the proposal in triplicate to:
Manager, Air Traffic Division, ASO—
500, Federal Aviation Administration,
1701 Columbia Ave., College Park, GA
30337.

FOR FURTHER INFORMATION CONTACT:
Nancy Shelton, Air Traffic Division,
ASO-500, FAA, Southern Regional
Office, telephone (404) 305-5585.
SUPPLEMENTARY INFORMATION:

Meeting Procedures

The following procedures will be
used to facilitate the meeting:

(a) The meetings will be informal in
nature and will be conducted by a
representative of the FAA Southern
Region. Representatives from the FAA
will present a formal briefing on the
proposed changes to the Class B
airspace area. Each participant will be
given an opportunity to deliver
comments or make a presentation at the
meetings.

(b) The meetings will be open to all
persons on a space-available basis.
There will be no admission fee or other
charge to attend and participate.

(c) Any person wishing to make a
presentation to the FAA panel will be
asked to sign in and estimate the
amount of time needed for such
presentation. This will permit the panel
to allocate an appropriate amount of
time for each presenter.

(d) The meeting will not be adjourned
until everyone on the list has had an
opportunity to address the panel.

(e) Position papers or other handout
material relating to the substance of the
meetings will be accepted. Participants
wishing to submit handout material
should present three copies to the
presiding officer. There should be
additional copies of each handout
available for other attendees.

(F) The meetings will not be formally
recorded. However, a summary of the
comments made at the meetings will be
filed in the docket.

Agenda for the Meetings

Opening Remarks and Discussion of
Meeting Procedures.

Briefing on Background for Proposals.

Public Presentations and Comments.

Closing Comments.

Issued in Washington, DC, on December 7,
1998.
Reginald C. Matthews,

Acting Program Director for Air Traffic
Airspace Management.

[FR Doc. 98-32966 Filed 12—-15-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—-AAL-21]

Proposed Establishment of Class E
Airspace; Barter Island, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to
establish Class E airspace at Barter
Island, AK. The establishment of Global
Positioning System (GPS) and
Nondirectional Radion Beacon (NDB)
instrument approaches at Barter Island,
AK, has made this action necessary. The
Barter Island Airport status will change
from Visual Flight Rules (VFR) to
Instrument Flight Rules (IFR). Adoption
of this proposal would result in the
provision of adequate controlled
airspace for IFR operations at Barter
Island, AK.

DATES: Comments must be received on
or before February 1, 1999.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Operations Branch, AAL-530, Docket
No. 98—-AAL-21, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587.

The official docket may be examined
in the Office of the Regional Counsel for
the Alaskan Region at the same address.

An informal docket may also be
examined during normal business hours
in the Office of the Manager, Operations
Branch, Air Traffic Division, at the
address shown above and on the
Internet at Alaskan Region’s homepage
at http://www.alaska.faa.gov/at or at
address http://162.58.28.41/at.

FOR FURTHER INFORMATION CONTACT:
Robert van Haastert, Operations Branch,
AAL-538, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5863; fax:
(907) 271-2850; e-mail:
Robert.van.Haastert@faa.dot.gov.
Internet address: http://
www.alaska.faa.gov/at or at address
http://162.58.28.41/at.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 98—
AAL-21." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
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examination in the Operations Branch,
Air Traffic Division, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK, both before and
after the closing date for comments. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Auvailability of NPRM’s

An electronic copy of this document
may be downloaded, using a modem
and suitable communications software,
from the FAA regulations section of the
Fedworld electronic bulletin board
service (telephone: 703-321-3339) or
the Federal Register’s electronic
bulletin board service (telephone: 202—
512-1661).

Internet users may reach the Federal
Register’s web page for access to
recently published rulemaking
documents at http://
wWww.access.gpo.gov/su__docs/aces/
aces140.html.

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the
Operations Branch, AAL-530, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587. Communications must identify
the notice number of this NPRM.
Persons interested in being placed on a
mailing list for future NPRM’s should
also request a copy of Advisory Circular
No. 11-2A, which describes the
application procedure.

The Proposal

The FAA proposes to amend 14 CFR
part 71 by establishing Class E airspace
at Barter Island, AK, through the
establishment of GPS and NDB
instrument approaches to Barter Island,
AK. The Barter Island Airport status
will be upgraded from VFR to IFR. The
intended effect of this proposal is to
provide adequate controlled airspace for
IFR operations at Barter Island, AK.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 in FAA
Order 7400.9F, Airspace Designations
and Reporting Points, dated September
10, 1998, and effective September 16,
1998, which is incorporated by
reference in 14 CFR 71.1 (63 FR 50139;
September 21, 1998). The Class E
airspace listed in this document would
be published in the Order.

The FAA has determined that these
proposed regulations only involve an
established body of technical

regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71— DESIGNATION OF CLASS
A, CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is to be amended
as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AAL AK E5 Barter Island, AK [New]

Barter Island Airport, AK

(Lat. 70° 08" 02" N., long. 143° 34' 55" W.)
Barter Island NDB

(Lat. 70° 07" 50" N., long. 143° 38" 38" W.)

That airspace extending upward from 700
feet above the surface within a 4.7 mile
radius of the Barter Island Airport; and that
airspace extending upward from 1,200 feet
above the surface within the area bounded by
a line beginning at lat. 70° 17" 07" N., long.
142° 47" 30" W. to lat. 69° 59' 40" N., long.
142° 55' 45" W. to lat. 69° 41' 50" N., long.
143° 39' 55" W. to lat. 69° 42' 25" N., long.
144° 03' 50" W. to lat. 70° 05' 20" N., long.
144° 30' 00" W. to lat. 70° 14' 31" N., long.

144° 35' 00" W., thence east 12 miles away
and parallel to the shoreline to the point of
beginning.

* * * * *

Issued in Anchorage, AK, on December 7,
1998.

Joseph F. Woodford,

Acting Manager, Air Traffic Division, Alaskan
Region.

[FR Doc. 98-33294 Filed 12—-15-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-AAL-22]

Proposed Revision of Class E
Airspace; Soldotna, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This action proposes to revise
Class E airspace at Soldotna, AK. The
establishment of Global Positioning
System (GPS) instrument approaches to
runway (RWY) 07 and RWY 25 at
Soldotna, AK, have made this action
necessary. Adoption of this proposal
would result in the provision of
adequate controlled airspace for
Instrument Flight Rules (IFR) operations
at Soldotna, AK.

DATES: Comments must be received on
or before February 1, 1999.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Operations Branch, AAL-530, Docket
No. 98—-AAL-22, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587.

The official docket may be examined
in the Office of the Regional Counsel for
the Alaskan Region at the same address.

An informal docket may also be
examined during normal business hours
in the Office of the Manager, Operations
Branch, Air Traffic Division, at the
address shown above and on the
Internet at Alaskan Region’s homepage
at http://www.alaska.faa.gov/at or at
address http://162.58.28.41/at.

FOR FURTHER INFORMATION CONTACT:
Robert van Haastert, Operations Branch,
AAL-538, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5863; fax:
(907) 271-2850; email:
Robert.van.Haastert@faa.dot.gov.
Internet address: http://
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www.alaska.faa.gov/at or at address
http://162.58.28.41/at.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 98—
AAL-22.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Operations Branch,
Air Traffic Division, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK, both before and
after the closing date for comments. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded, using a modem
and suitable communications software,
from the FAA regulations section of the
Fedworld electronic bulletin board
service (telephone: 703-321-3339) or
the Federal Register’s electronic
bulletin board service (telephone: 202—
512-1661).

Internet users may reach the Federal
Register’s web page for access to
recently published rulemaking
documents at http://
WwWw.access.gpo.gov/su__docs/aces/
aces140.html.

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the
Operations Branch, AAL-530, Federal
Aviation Administration, 222 West 7th

Avenue, Box 14, Anchorage, AK 99513—
7587. Communications must identify
the notice number of this NPRM.
Persons interested in being placed on a
mailing list for future NPRM'’s should
also request a copy of Advisory Circular
No. 11-2A, which describes the
application procedure.

The Proposal

The FAA proposes to amend 14 CFR
part 71 by revising Class E airspace at
Soldotna, AK, through the
establishment of GPS instrument
approaches to RWY 07 and RWY 25.
The intended effect of this proposal is
to provide adequate controlled airspace
for IFR operations at Soldotna, AK.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
The Class E airspace areas designated as
a 700/1200 foot transition area, are
published in paragraph 6005 in FAA
Order 7400.9F, Airspace Designations
and Reporting Points, dated September
10, 1998, and effective September 16,
1998, which is incorporated by
reference in 14 CFR 71.1 (63 FR 50139;
September 21, 1998). The Class E
airspace listed in this document would
be revised and published in the Order.

The FAA has determined that these
proposed regulations only involve an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment
In consideration of the foregoing, the
Federal Aviation Administration

proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is to be amended
as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * *

AAL AK E5 Soldotna, AK

Soldotna Airport, AK

(Lat. 60°28'34"" N., long. 151°01'57" W.)
Kenai VOR/DME

(Lat. 60°36'53" N., long. 151°11'43" W.)
Soldotna NDB

(Lat. 60°28'30" N., long. 150°52'44" W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of the Soldotna Airport and within 4
miles each side of the 150° and 330° radial
of the Kenai VOR/DME extending from the
6.4-mile radius airport to 10 miles west of the
airport and within 4 miles either side of the
270° bearing from the Soldotna NDB
extending from the 6.4-mile radius to 21
miles west of the airport and within 4.6 miles
north and 4 miles south of the 090° bearing
from the Soldotna NDB extending from the
6.4-mile radius to 14.3 miles east of the
airport.
* * * * *

Issued in Anchorage, AK, on December 7,
1998.

Joseph F. Woodford,

Acting Manager, Air Traffic Division, Alaskan
Region.

[FR Doc. 98-33293 Filed 12-15-98; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR Part 423

Trade Regulation Rule on Care
Labeling of Textile Wearing Apparel
and Certain Piece Goods

AGENCY: Federal Trade Commission.

ACTION: Announcement of public
workshop-conference.

SUMMARY: The Federal Trade
Commission (““the Commission’) will
hold a public workshop-conference in
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connection with the notice of proposed
rulemaking published May 8, 1998
proposing amendments to its Trade
Regulation Rule on Care Labeling of
Textile Wearing Apparel and Certain
Piece Goods, 16 CFR Part 423 (*‘the Care
Labeling Rule” or “the Rule”). The
workshop-conference will be for
discussion of issues related to care
labeling instructions for home
laundering and professional
wetcleaning of textile wearing apparel.
DATES: The public workshop-conference
will take place on Friday, January 29,
1999, from 9:00 a.m. until 5:30 p.m.
Members of the public who are
interested in participating in the public
workshop-conference must notify the
Commission’s staff in writing on or
before January 14, 1999.

ADDRESSES: Notification of interest in
participating in the public workshop-
conference should be submitted in
writing on or before January 14, 1999, to
James G. Mills, Division of Enforcement,
Rm. 4616, Federal Trade Commission,
Washington, DC 20580. The public
workshop-conference will take place in
Room 432 of the Federal Trade
Commission Headquarters Building, 600
Pennsylvania Avenue, NW, Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Constance M. Vecellio, (202) 326—2966,
or James G. Mills, (202) 326-3035,
Attorneys, Division of Enforcement,
Federal Trade Commission,
Washington, DC 20580.

SUPPLEMENTARY INFORMATION:

l. Background

A. The Care Labeling Rule

The Care Labeling Rule was
promulgated by the Commission on
December 16, 1971, 36 FR 23883. In
1983, the Commission amended the
Rule to clarify its requirements by
identifying in greater detail the washing
or dry cleaning information to be
included on care labels. 48 FR 22733
(1983). The Care Labeling Rule, as
amended, requires manufacturers and
importers of textile wearing apparel and
certain piece goods to attach care labels
to these items stating what regular care
is needed for the ordinary use of the
product. 16 CFR 423.6(a) and (b). The
Rule also requires that the manufacturer
or importer possess, prior to sale, a
reasonable basis for the care
instructions. 16 CFR 423.6(c).

B. Procedural History

1. Regulatory Review of the Rule

As part of its continuing review of its
trade regulation rules to determine their
current effectiveness and impact, the

Commission published a Federal
Register notice on June 15, 1994,
seeking comment on the costs and
benefits of the Rule, and related
questions, such as what changes in the
Rule would increase the Rule’s benefits
to purchasers and how those changes
would affect the costs the Rule imposes
on firms subject to its requirements. 59
FR 30733 (“‘the 1994 Notice”). The
comments in response to the 1994
Notice generally expressed continuing
support for the Rule, stating that correct
care instructions benefit consumers by
extending the useful life of the garment,
by helping the consumer maximize the
appearance of the garment, and/or by
allowing the consumer to take the ease
and cost of care into consideration when
making a purchase.

2. The ANPR

Based on this review, the Commission
determined to retain the Rule, but to
seek additional comment on possible
amendments to the Rule. To begin the
process, the Commission published an
Advance Notice of Proposed
Rulemaking on December 28, 1995, 60
FR 67102 (“the ANPR”). In the ANPR,
the Commission discussed and solicited
comment on standards for water
temperature, the desirability of a home
washing instruction and a wet cleaning
instruction for items for which such
processes are appropriate, and the
Rule’s reasonable basis standard. The
Commission received 64 comments in
response to these issues.

3. The NPR

Based on the comments responding to
the ANPR, and on other evidence, the
Commission published a Notice of
Proposed Rulemaking in May 1998, 63
FR 25417 (May 8, 1998) (‘‘the NPR™), in
which the Commission proposed the
following specific amendments to the
Rule and sought comments thereon:

1. An amendment to require that an
item that can be safely cleaned by home
washing be labeled with instructions for
home washing;

2. An amendment to establish a
definition in the Rule for “professional
wetcleaning” and to permit
manufacturers to label a garment that
can be professionally wetcleaned with a
“professionally wetclean’ instruction;

3. An amendment to clarify that
manufacturers must establish a
reasonable basis for care instructions for
an item based on reliable evidence for
each component of the item in
conjunction with reliable evidence for
the garment as a whole; and

4. An amendment changing the
definitions of ““cold,” “‘warm” and
“hot” water to be consistent with those

of the American Association of Textile
Chemists and Colorists (“*“AATCC”), and
adding a new term—*‘very hot”"—and
corresponding definition consistent
with AATCC’s term and definition.

The NPR also included six specific
questions to elicit information on the
proposed amendments.

In the NPR, the Commission made the
following announcement:

The Commission has determined, pursuant
to 16 CFR 1.20, to follow the procedures set
forth in this notice for this proceeding. The
Commission has decided to employ a
modified version of the rulemaking
procedures specified in Section 1.13 of the
Commission’s Rules of Practice. The
proceeding will have a single Notice of
Proposed Rulemaking, and disputed issues
will not be designated.

The Commission will hold a public
workshop-conference to discuss the issues
raised by this NPR. Moreover, if comments in
response to this NPR request hearings with
cross-examination and rebuttal submissions,
as specified in Section 18(c) of the Federal
Trade Commission Act, 15 U.S.C. 57a(c), the
Commission will also hold such hearings.
After the public workshop, the Commission
will publish a notice in the Federal Register
stating whether hearings will be held in this
matter, and, if so, the time and place of
hearings and instructions for those desiring
to present testimony or engage in cross-
examination of witnesses.

63 FR 25425-26 (May 8, 1998).

The Commission also stated in the
NPR that it would announce the time
and place of the workshop-conference
after the comment period, which closed
on July 27, 1998. Today’s notice
announces that the workshop-
conference will take place on January
29, 1999, from 9:00 a.m. until 5:30 p.m.
in room 432 of the Commission’s
Headquarters Building at 600
Pennsylvania Avenue, NW, Washington,
DC.

There were no requests for hearings in
the 38 comments received in response
to the NPR.® Therefore, the Commission

1The comments were from: five consumers; one
consumer group; one academician; two textile fiber
manufacturer associations; two apparel
manufacturer associations; one apparel
manufacturer; one apparel retailer; five professional
cleaner associations; eight professional cleaners;
one international association for textile care
labeling; three laundry equipment manufacturers;
two manufacturers of cleaning products; one
environmental protection group; one non-profit
research and technical assistance organization; one
non-profit clearinghouse for information on
emissions control; one home appliance
manufacturer trade association; one home appliance
repairman; and one foreign nation. The comments
are on the public record and are available for public
inspection in accordance with the Freedom of
Information Act, 5 U.S.C. 552, and the
Commission’s Rules of Practice, 16 CFR 4.11, at the
Consumer Response Center, Public Reference
Section, Room 130, Federal Trade Commission, 6th

Continued
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will not hold public hearings in this
matter. Six comments contained
requests to participate in the workshop-
conference.

I1. Comments on the Issues in the NPR
That Will Form the Basis of the
Workshop-Conference

As a result of its initial analysis of the
comments responding to the NPR, the
Commission has concluded that the
comments addressing two of its
proposals—to require a home washing
instruction for home-washable products
and to permit a “‘Professionally
Wetclean” instruction for items for
which that care method would be
appropriate—express points of view that
merit further discussion. The
Commission will base its analysis of the
other two proposals (relating to water
temperature standards and the Rule’s
reasonable basis requirement) on the
written comments in the record, and
will include a discussion of these
proposals in the Statement of Basis and
Purpose that the Commission will
publish along with any final
amendments to the Rule. Those
proposals will not be discussed at the
workshop-conference.

A. The Home-Washing Instruction

The 17 comments responding to the
proposal to require washing instructions
for items that could be home-laundered
(with a “Dryclean” instruction optional,
if appropriate) expressed divergent
views. Some supported the proposal as
stated. Others favored requiring both
drycleaning and home laundering
instructions if both were appropriate.
Still others opposed the proposal
altogether, contending that it would
necessitate additional testing by
manufacturers in order to have a
reasonable basis for both methods of
care, instead of only one, and
recommended that the Rule remain
unchanged in this regard.

Twelve comments addressed how
consumers interpret a “‘Dryclean”
instruction. Many said there was no
empirical evidence on this point, but
they believed that consumers think it
means that an item so labeled cannot be
washed at home. The Clorox Company
(comment no. 22) submitted a random
digit dial telephone interview survey of
1,000 nationally representative adult
consumers conducted by an
independent market research firm. Half
the consumers interviewed in the
survey had laundered items labeled
“Dryclean,” and 60% of these

St. and Pennsylvania Avenue, NW, Washington,
D.C. The comments also are available for inspection
on the Commission’s website at <www.ftc.gov/bcp/
rulemaking/carelabel/comments/comlist.htm>.

respondents were generally satisfied
with the results. The study showed that
nearly 90% of consumers interviewed
would prefer care labels to include
washing instructions. This suggests that
a significant percentage of garments that
are labeled “Dryclean” may be home
laundered; moreover, consumers
expressed an overwhelming preference
to be given such information. In
addition, the survey suggests that
consumers may not treat ““Dryclean”
and “‘Dryclean Only” instructions
differently, although under the current
Rule they have distinctly different
meanings.2 This research, which was
not available to the other commentors
when they filed their comments,
provides empirical evidence of
consumers’ views and their behavior
when they make decisions on how to
care for a garment labeled for
drycleaning. Accordingly, the
Commission requests that participants
in the workshop-conference review this
study and be prepared to discuss its
findings. This research is now on the
public record with the other comments.

B. The “Professionally Wetclean™
Instruction

The NPR proposed an amendment
that would include a definition for
wetcleaning and permit (but not require)
a wetcleaning instruction together with
the item’s fiber content, a
recommendation of at least one type of
cleaning equipment (unless all types of
commercially available professional
cleaning equipment would be
appropriate), and one other appropriate
method of cleaning (or a warning that
the item cannot be washed or
drycleaned, if such is the case). The
NPR also asked for information on the
number of domestic businesses that
provide professional wetcleaning to the
public on a regular basis and the
appropriateness of the proposed
wetcleaning amendment.

Twenty-five comments addressed the
proposed wetcleaning instruction and/
or responded to the question in the NPR
relating to it. A few opposed the
proposal, maintaining that the
technology and availability of
wetcleaning are not yet advanced
enough to justify a wetcleaning

2The Rule currently requires either a washing
instruction or a drycleaning instruction for items
that can be safely subjected to both processes; it
does not require both instructions. Thus, a
manufacturer using a “Dryclean’ instruction needs
to be able to substantiate only that drycleaning is
an acceptable method of care. In contrast, a
manufacturer that uses a “‘Dryclean Only”’
instruction must be able to substantiate both that
drycleaning refurbishes the garment without
damage and that home washing would result in
damage to the garment.

instruction. Most favored some kind of
wetcleaning instruction, but
recommended varying circumstances
under which the instruction should be
allowed. Some comments favored the
proposed requirement to include
another appropriate care method with
the wetcleaning instruction, while
others thought the alternative (i.e., the
non-wetcleaning instruction) should be
permitted, but not required. Several
favored requiring the professional
wetcleaning instruction when the
method would be appropriate,
maintaining that, if the instruction were
only permitted, not all manufacturers
would use it, which would lead
consumers to conclude erroneously that,
when it was not used on a garment with
a “‘Dryclean” label, the garment could
not be professionally wetcleaned.
Several commentors addressed the
proposal that the label specify a type of
wetcleaning equipment. Of these, most
thought this requirement would be
unnecessary and too limiting, with some
contending that it would appear to be an
endorsement of certain kinds of
laundering equipment.

Of the six comments that addressed
the proposal to include fiber content on
care labels that show a “‘Professionally
Wetclean” instruction, five favored the
idea, with most suggesting that all care
labels be required to include fiber
content. These commentors maintained
that the resulting extra label size
requirement (to accommodate the fiber
content information) should apply
equally to labels with all types of
instructions. To do otherwise, they
contended, would create a disincentive
for manufacturers to elect to include the
“Professionally Wetclean™ instruction,
which would necessitate the larger
label.

In the NPR, the Commission proposed
the following definition for
“professional wetcleaning’:

(h) Professional wet cleaning means a
system of cleaning by means of equipment
consisting of a computer-controlled washer
and dryer, wet cleaning software, and
biodegradable chemicals specifically
formulated to safely wet clean wool, silk,
rayon, and other natural and man-made
fibers. The washer uses a frequency-
controlled motor, which allows the computer
to control precisely the degree of mechanical
action imposed on the garments by the wet
cleaning process. The computer also controls
time, fluid levels, temperatures, extraction,
chemical injection, drum rotation, and
extraction parameters. The dryer incorporates
a residual moisture (or humidity) control to
prevent overdrying of delicate garments. The
wet cleaning chemicals are formulated from
constituent chemicals on the EPA’s public
inventory of approved chemicals pursuant to
the Toxic Substances Control Act.
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Eleven comments addressed this
proposed definition. A few favored the
proposed definition, some agreeing with
the text as it appeared in the NPR, and
some suggesting minor modifications.
Others rejected the proposed language
outright with no further comment.
Several comments maintained that the
proposal was too narrow because it
encompassed only the newest
technology without including the more
traditional knowledge and expertise of
the individual cleaner relying on
personal experience and using simpler
equipment. Most of these comments
offered their own, simpler definitions
that incorporated their concerns; two of
these agreed with a definition that was
submitted by the Center for
Neighborhood Technology:

Wetcleaning is the cleaning of clothes in a
commercial setting with a water-based
system that utilizes specially formulated
detergents, and precise control (either
manual or computerized) over the
mechanical action, water temperature and
level, and carefully regulated drying.
Wetcleaning spotting is done by using
products designed for the process that can be
safely discharged to sewer systems. Pressing
of wetcleaned garments may be done either
with conventional professional pressing
equipment, or with tensioning finishing
equipment and/or drying cabinets for greater
productivity.

There was little agreement among the
12 comments that addressed the
question in the NPR as to the number of
domestic cleaning establishments that
provide wetcleaning services to the
public. Several stated specific numbers,
ranging from ““very few—around 100,”
to 200 and up to 350. Some suggested
that the number is low enough that
permitting a wetcleaning instruction
under any circumstances would be
premature. Other comments pointed out
that the number of establishments
devoted exclusively to wetcleaning
understates the actual availability of
wetcleaning, because the service is often
available from cleaners that also use
other methods of refurbishing.

I11. Specific Issues for Discussion at the
Workshop-Conference

The following issues will form the
basis for discussion at the workshop-
conference:

1. a. Should the Rule be amended to
require a washing instruction for all
items that can safely be washed at
home, even if drycleaning would be an
appropriate alternative care method?

b. Should a washing instruction be
required if the item can be successfully
refurbished by washing but its useful
life would be extended by drycleaning?

c. Can criteria be identified that
would assist manufacturers in

determining when a home-laundering
instruction, although technically
feasible, should not be used because it
would result in a less than ideally
refurbished garment?

2. a. Should the Commission amend
the Rule to permit, or to require, a
“Professionally Wetclean” instruction?

b. Should the requirement include the
statement of a type of professional
wetcleaning equipment?

c. Should the inclusion of other
appropriate care methods be mandatory
or optional?

d. How should the Rule define
“professional wetcleaning’?

The Commission asks that all
prospective participants identify which
of these issues are of particular interest
to them when they submit their written
request to participate in accordance
with the instruction in the ADDRESSES
paragraph, above. Prospective
participants who wish to address issues
not appearing above must identify in
their request the issues they wish to
raise.

IV. Procedures Governing the
Workshop-Conference

The Commission’s staff will conduct
the workshop-conference to afford
Commission staff and affected interests
an opportunity to discuss the issues
identified above and, in particular, to
examine areas of significant controversy
of divergent opinions. The workshop-
conference will be facilitated by a
Commission staff member. Those who
are interested in participating in the
workshop-conference must notify the
Commission’s staff by January 14, 1999,
as directed in the ADDRESSES heading,
above. Prospective participants must
include with their notification a copy of
any statement that they intend to make
at the beginning of the proceeding and
must indicate which issues in particular
are of interest to them. Affected interests
may, if they wish, designate a specific
party to represent their shared group
interests in the workshop-conference.
Prior to the workshop-conference,
participants will be provided with a
tentative agenda.

While the workshop-conference will
address primarily those issues identified
in the discussion above, participants
also will be afforded an opportunity to
address such additional related issues as
are raised during the proceeding.
Commission staff will consider the
views and suggestions made during the
workshop-conference in conjunction
with the written comments in
formulating a final recommendation to
the Commission concerning the NPR.

If the number of parties who request
to participate in the workshop-

conference is so large that it would
inhibit effective discussion, the
Commission staff will select parties to
participate from among those who ask.
The selections will be made on the basis
of the following criteria:

1. The party must have submitted a
written comment in response to the
1994 Notice, the ANPR, or the NPR;

2. The party must have notified the
Commission’s staff of its interest and
identified the issues it wishes to discuss
by January 14, 1999;

3. The party’s attendance would
promote a balance of interests being
represented at the workshop-conference;

4. The party’s participation would
promote the consideration and
discussion of the issues identified
above;

5. The party has expertise in areas
affected by the Care Labeling Rule; and
6. The party has been designated by

one or more of the affected interests
(who have filed written comments and
timely requests to participate) as a party
who shares group interests with the
designator(s).

If it is necessary to limit the number
of participants, those not selected to
participate, but who have submitted
written comments and requests to
participate in accordance with the
instructions above, will be afforded an
opportunity at the end of the conference
to present their views during a limited
time period. The time allotted for these
statement will be determined on the
basis of the time necessary for
discussion of the issues by the selected
parties, as well as by the number of
persons who wish to make such
statements. If any person cannot
complete the presentation of his or her
statement in the allotted time, that
person will be allowed, within 72 hours
thereafter, to file a written statement
covering those relevant matters that he
or she did not present orally. The
discussion during the workshop-
conference will be transcribed and the
transcription will be placed on the
public record. After the conclusion of
the workshop, the record will remain
open for 30 days for additional or
rebuttal comments.

V. Legal Authority

This notice is being published
pursuant to Section 18 of the Federal
Trade Commission Act, 15 U.S.C. 57a et
seq. (“FTC Act”), the provisions of Part
1, Subpart B of the Commission’s Rules
of Practice, 16 CFR 1.7, and 5 U.S.C. 551
et seq. This authority permits the
Commission to promulgate, modify, and
repeal trade regulation rules that define
with specificity acts or practices that are
unfair or deceptive in or affecting
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commerce within the meaning of
Section 5(a)(1) of the FTC Act, 15 U.S.C.
45(a)(1).

VI. Communications by Outside Parties
to Commissioners or Their Advisors

Pursuant to Rule 1.18(c) of the
Commission’s Rules of Practice, 16 CFR
1.18(c) (1997), communications with
respect to the merits of this proceeding
from any outside party to any
Commissioner or Commissioner’s
advisor during the course of this
rulemaking shall be subject to the
following treatment. Written
communications, including written
communications from members of
Congress, shall be forwarded promptly
to the Secretary for placement on the
public record. Oral communications,
not including oral communications from
members of Congress, are permitted
only when such oral communications
are transcribed verbatim or summarized,
at the discretion of the Commissioner or
Commissioner’s advisor to whom such
oral communications are made, and are
promptly placed on the public record,
together with any written
communications and summaries of any
oral communications relating to such
oral communications. Oral
communications from members of
Congress shall be transcribed or
summarized, at the discretion of the
Commissioner or Commissioner’s
advisor to whom such oral
communications are made, and
promptly placed on the public record,
together with any written
communications and summaries of any
oral communications relating to such
oral communications.

List of Subjects in 16 CFR Part 423
Care labeling of textile wearing
apparel and certain piece goods, Trade
practices.
Authority: 15 U.S.C. 57a(d)(2)(B).
By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 9833280 Filed 12—15-98; 8:45 am]
BILLING CODE 6750-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 232, 270 and 274
[Release No. IC-23588; File No. S7-31-98]
RIN 3235-AG29

Deregistration of Certain Registered
Investment Companies

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission is proposing
for public comment amendments to the
rule and form under the Investment
Company Act of 1940 that govern the
deregistration of registered investment
companies. The Commission also is
proposing to require that investment
companies file the form electronically
through the Commission’s Electronic
Data Gathering, Analysis, and Retrieval
(“EDGAR”) system. The proposed
amendments are designed to expedite
the process for deregistering investment
companies.

DATES: Comments must be received on
or before February 5, 1999.

ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Mail Stop 6-9,
Securities and Exchange Commission,
450 5th Street, NW, Washington, DC
20549. Comments also may be
submitted electronically to the
following E-mail address: rule-
comments@sec.gov. All comment letters
should refer to File No. S7-31-98; this
file number should be included on the
subject line if E-mail is used. Comment
letters will be available for public
inspection and copying in the
Commission’s Public Reference Room,
450 5th Street, NW, Washington, DC
20549. Electronically submitted
comment letters also will be posted on
the Commission’s Internet web site
(http://www.sec.gov).

FOR FURTHER INFORMATION CONTACT:
Robin Gross Lehv, Staff Attorney, or
Penelope W. Saltzman, Assistant Chief,
at (202) 942-0690, Office of Regulatory
Policy, Division of Investment
Management, Mail Stop 5-6, Securities
and Exchange Commission, 450 5th
Street, NW, Washington, DC 20549.
SUPPLEMENTARY INFORMATION: The
Commission is requesting public
comment on proposed amendments to
rule 8f-1 (17 CFR 270.8f-1) and Form
N-8F (17 CFR 274.218) under the
Investment Company Act of 1940 (15
U.S.C. 80a) (the “‘Investment Company
Act” or “Act”’), and to rule 101 of the
Commission’s Regulation S-T (17 CFR
232.101).

I. Discussion

A registered investment company
(““fund”’) that ceases to do business,
including one that merges into another
fund, generally will file an application
requesting that the Commission
terminate its registration under the
Investment Company Act (i.e.,
““deregister’’).1 Under section 8(f) of the

11f the fund did not deregister, it would continue
to have obligations under the Act such as filing

Act, the Commission may deregister the
fund if it determines the fund is no
longer an “investment company.” 2

In order to expedite the deregistration
process and assist funds in preparing
their applications, the Commission
adopted rule 8f-1 and Form N-8F in
1978.3 The rule and form were designed
to provide a convenient means for
funds, in the most common situations,
to apply for a Commission order of
deregistration. Rule 8f-1 describes the
circumstances in which funds may use
Form N-8F to apply for a deregistration
order, and Form N—8F specifies the
information a fund must provide.
Generally, the form may be used by any
fund that: (i) Is liquidating; (ii) is
merging into another fund; or (iii) has
no more than 100 investors, has not
made (and does not propose to make) a
public offering of its securities, and does
not intend to engage in business of any
kind.

The Commission is proposing to
revise Form N—8F to simplify the form,
eliminate unnecessary items,4 and
refocus the questions to better elicit the
information the Commission needs to
make the finding under section 8(f) to
deregister a fund.5 By refocusing the
questions, the proposed amendments
are intended to reduce the need for
funds to amend their initial applications
to provide additional information. The
Commission also is proposing to amend
rule 8f-1 to expand the types of
circumstances in which a fund may use
Form N-8F to apply for a deregistration
order. These circumstances would
include a fund that is deregistering
because it (i) qualifies for the exclusion
from the definition of investment
company provided by section 3(c)(7) of
the Act® or (ii) has decided to become

annual reports with the Commission. See 15 U.S.C.
80a—29(a).

215 U.S.C. 80a—8(f).

3See Deregistration of Certain Investment
Companies and Quarterly Reports of Management
Investment Companies, Investment Company Act
Release No. 10237 (May 11, 1978) (43 FR 21664
(May 19, 1978)).

4 Among other things, the proposed amendments
would eliminate descriptions of: (i) Registration
statements previously filed by the fund with the
Commission, (ii) actions taken by the fund to
distribute any proxy materials, and (iii) actions
taken under state law with respect to the merger,
including documents that have been filed with the
state in which the fund is registered. See Form N—
8F, items 2, 17(c), and 17(e).

5For example, the proposed amendments replace
the broad question about the circumstances and
details of the merger with a specific question about
the exchange ratio used to distribute assets to
investors and how the ratio was calculated. See
Form N-8F, item 19; Proposed Form N-8F, item
17(d).

615 U.S.C. 80a—3(c)(7). Section (c)(7) was added
to the Act in 1996. See National Securities Markets
Improvement Act of 1996, Pub. L. 104-290, sec.
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a business development company
(““BDC”).7 Finally, the proposed
amendments would require that Form
N-8F, like most other documents filed
by funds, be submitted electronically
through the Commission’s EDGAR
system.8 These amendments are
designed to simplify and expedite the
process for deregistering a fund.

I1. General Request for Comment

Any persons wishing to submit
comments on the proposed rule and
form changes, to suggest additional
changes (including changes to
provisions of the rule and form that the
Commission is not proposing to amend),
or to submit comments on other matters
that might affect the proposals, are
requested to do so. The Commission
encourages commenters suggesting
alternative approaches to submit
proposed rule and form text. The
Commission requests comment whether
the proposals, if adopted, would
promote efficiency, competition, and
capital formation. Comments will be
considered by the Commission in
satisfying its responsibilities under
section 2(c) of the Investment Company
Act.® The Commission encourages
commenters to provide data to support
their views.

I11. Cost-Benefit Analysis

The proposed rule and form
amendments are designed to decrease
the regulatory burdens for funds that
apply for a deregistration order. The
amendments would (i) revise the
content and format of Form N-8F,
making it easier to understand and

209(a)(7)(A) (1996). The Commission also is
clarifying that any fund that qualifies for the
exclusion from the definition of “investment
company’’ under section 3(c)(1) of the Act (15
U.S.C. 80a—-3(c)(1)) may use Form N-8F to apply to
deregister.

7See 15 U.S.C. 80a—2(a)(48). A registered
investment company that elects to become a BDC
is not required to file an application for
deregistration. Instead, the Commission generally
issues an order on its own motion deregistering the
fund. See Interim Notification Forms for Business
Development Companies, Investment Company
Release No. 11703 (Mar. 26, 1981) (46 FR 19459
(Mar. 31, 1981)). The Commission believes,
however, that making Form N-8F available to funds
that have elected to become BDCs would provide
a convenient method for those funds to notify the
Commission of the need to deregister them.

8 Proposed Regulation S—T rules 232.101(a)(1)(iv),
.101(c)(11). EDGAR is the Commission’s computer
system for the receipt, acceptance, review and
dissemination of documents submitted to the
Commission in electronic format. See Regulation S—
T rules 232.10, .11(c) (17 CFR 232.10, .11(c)).

9 Section 2(c) requires the Commission, when it
engages in rulemaking and is required to consider
whether an action is consistent with the public
interest, to consider, in addition to the protection
of investors, whether the action will promote
efficiency, competition, and capital formation. 15
U.S.C. 80a—2(c).

complete, (ii) expand the circumstances
under which funds may use the form to
apply to deregister, and (iii) require the
form to be filed electronically.

The Commission believes these
changes will result in cost and time
savings for registered investment
companies. The Commission estimates
that the proposed amendments to the
form would reduce by approximately
fifty percent the average time it takes
each applicant to complete the form.10
In addition, the proposed amended form
is designed to improve the quality of the
information applicants provide. As a
result, the Commission expects to
reduce by half the number of
applications that require additional or
clarifying information from
applicants.11 Based on previous cost
estimates, the Commission believes the
proposed amendments to Form N-8F
would save the funds over $5,000
annually.12

The Commission requests comment
on this cost-benefit analysis.
Commenters are encouraged to provide
empirical data relating to any costs and
benefits associated with the proposed
rule and form amendments.

IV. Paperwork Reduction Act

Certain provisions of the proposed
amendments to rule 8f—1 and Form N-
8F contain ‘‘collection of information™
requirements within the meaning of the
Paperwork Reduction Act of 1995 [44
U.S.C. 3501-3520], and the Commission
has submitted them to the Office of
Management and Budget (‘““OMB”’) for
review in accordance with 44 U.S.C.

10 The proposed amended form would eliminate
many of the questions asked by the current form.
The amended form also would break up many of
the existing compound questions into several
separate questions. Therefore, although the actual
number of questions on the amended form would
be more than the number on the current form, the
amended form should take less time to complete.

11When the Commission does not have sufficient
information to determine whether it can deregister
a fund, the staff sends a comment letter to the
applicant requesting additional or clarifying
information. Applicants provide the information by
letter or by amendment to the application. In 1997,
for example, out of a sample of 123 applications
filed on Form N-8F, the staff issued comment
letters regarding 97 applications, and the
Commission received amendments to 105. Based on
a review of comment letters sent to applicants from
August 5, 1996 through September 15, 1997, the
Commission estimates that, by eliminating some
items on the form and clarifying other items, half
of these comment letters would be unnecessary in
the future.

12The Commission believes the form typically is
completed by support staff. Based on an estimated
cost of $15 per hour for a clerical worker to
complete Form N-8F and an estimate of 130
applications filed each year, the Commission
estimates the current total annual cost of filing the
form is $11,700 (130 x $15 x 6 hrs.), while the total
annual cost of filing the proposed amended form
would be $5,850 (130 x $15 x 3 hrs.).

3507(d) and 5 CFR 1320.11. The title for
the collection of information is “Form
N-8F.” The OMB control number for
this collection of information is 3235—
0157. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number.

The proposed collection of
information is not mandatory, but is
recommended for all funds that seek to
deregister under the circumstances
described in rule 8f-1. The responses
will not be kept confidential.

The proposed amended form requests
applicants to provide information the
Commission needs to determine that the
applicant has ceased to be an
investment company under the Act.
This information includes: (i) General
identifying information; (ii) information
about distributions made to
shareholders; (iii) information about
assets and liabilities; (iv) information
about events leading to the request to
deregister; and (v) information about the
conclusion of fund business.

Based on Commission staff estimates
the reporting and recordkeeping burden
for current Form N—8F is approximately
six hours.13 The Commission estimates
that if the form is amended as proposed,
the amendments will reduce the
reporting and recordkeeping burden to
three hours per respondent. Based on
past experience, the Commission
estimates that each year approximately
130 funds will apply to deregister, and
that each applicant will apply only
once. Therefore, the Commission
estimates that the annual reporting and
recordkeeping burden for the proposed
amended form will be 3 hours per
applicant, and 390 hours total for all
applicants.

Pursuant to 44 U.S.C. 3506(c)(2)(B),
the Commission solicits comments in
order to: (i) Evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information; (iii) enhance the quality,
utility, and clarity of the information to

13n connection with previous Paperwork
Reduction Act submissions to the Office of
Management and Budget, the Commission
requested comment on the staff’s estimate that the
time required to complete Form N—8F ranges from
approximately two to 12 hours, with an average of
six hours. See, e.g., Proposed Collections; Request
For Public Comment (62 FR 3721 (Jan. 24, 1997)).
This estimate included any amendments to the
application that may have been required. The
Commission received no comments on these
estimates.
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be collected; and (iv) minimize the
burden of the collection of information
on those who are to respond, including
through the use of automated collection
techniques or other forms of information
technology. Persons who wish to submit
comments on the collection of
information requirements should direct
them to the following persons: (i) Desk
Officer for the Securities and Exchange
Commission, Office of Information and
Regulatory Affairs, Office of
Management and Budget, Room 3208,
New Executive Office Building,
Washington, D.C. 20503; and (ii)
Jonathan G. Katz, Secretary, Mail Stop
6-9, Securities and Exchange
Commission, 450 5th Street, NW,
Washington, DC, 20549 with reference
to File No. S7-31-98. OMB is required
to make a decision concerning the
collections of information between
thirty and sixty days after publication.
Therefore, a comment to OMB is best
assured of having its full effect if OMB
receives it within thirty days of
publication.

V. Summary of Initial Regulatory
Flexibility Analysis

The Commission has prepared an
Initial Regulatory Flexibility Analysis
(“IRFA™) in accordance with 5 U.S.C.
603 regarding the proposed
amendments to rule 8f-1 and Form N—
8F. The following summarizes the IRFA.

Applications currently filed on Form
N-8F often do not contain the
information needed by the Commission
to make its determination under section
8(f) that the fund has ceased to be an
investment company. In addition, funds
that qualified for an exception from the
definition of “investment company”’
under section 3(c)(7) of the Act
(“‘section 3(c)(7) funds’) and BDCs did
not exist when rule 8f-1 and Form N—
8F were adopted, and therefore are not
covered by the rule and form. To
address these problems, the
Commission is proposing amendments
to the rule and form to (i) simplify and
clarify their language and format and (ii)
permit section 3(c)(7) funds and BDCs to
use Form N-8F. These amendments are
designed to improve the quality of
information provided on the form and to
reduce the time and effort required to
complete the form. The Commission
also is proposing to require funds to file
Form N-8F electronically through the
EDGAR system to facilitate the filing
and availability of applications.

A small business or small
organization for purposes of the
Investment Company Act is a fund that,
together with other funds in the same
group of related investment companies,
has net assets of $50 million or less as

of the end of its most recent fiscal
year.14 Of approximately 3900 active
registered investment companies
(including BDCs), 339 funds are small
entities. Any of these 339 funds that
applies to deregister under
circumstances described in proposed
amended rule 8f-1 could use Form N—
8F.

The IRFA states that the proposed
rules would not impose any new
reporting or recordkeeping
requirements. The Commission also
believes that there are no rules that
duplicate, overlap or conflict with the
proposed amendments.

The IRFA discusses the various
alternatives considered by the
Commission in connection with the
proposed amendments that might
minimize the effect on small entities.
These include: (a) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources of small entities;
(b) the clarification, consolidation or
simplification of compliance and
reporting requirements under the rule
for small entities; (c) the use of
performance rather than design
standards; and (d) an exemption from
coverage of the rule or any part thereof,
for small entities.

The Commission believes that the
proposed amendments would decrease
burdens on small investment companies
by facilitating and expediting the
deregistration process. The Commission
expects that the proposed amendments
to Form N—8F will reduce the time and
costs involved in deregistering for all
funds that use the form, including small
entities. The proposed amendments do
not impose new burdens on respondents
other than the requirement that the form
be filed through the EDGAR system. The
Commission believes this requirement
would not be a burden for small entities,
and may reduce the time it takes to file
an application. Like all registered
investment companies, small funds
currently must file disclosure and other
forms on EDGAR.

The IRFA states that the Commission
believes that further clarification,
consolidation, or simplification of the
compliance requirements is not
necessary. In addition, the IRFA notes
that performance standards are not
feasible for applications for
deregistration orders and that the
proposed amendments would reduce
the compliance burdens for all funds,
including small entities. The IRFA notes
that an exemption from any of the
proposed requirements for small entities
would likely increase the time to file

14Rule 0-10 (17 CFR 270.0-10).

and process deregistration applications
and, therefore, would increase their
regulatory burden.

The IRFA includes information
concerning the solicitation of comments
with respect to the IRFA generally, and
in particular, the number of small
entities that would be affected by the
proposed rules. Cost-benefit information
reflected in the “Cost-Benefit Analysis”
section of this Release also is reflected
in the IRFA. A copy of the IRFA may be
obtained by contacting Robin Gross
Lehv, Mail Stop 5-6, Securities and
Exchange Commission, 450 5th Street,
NW, Washington, DC 20549.

VI. Statutory Authority

The Commission is proposing to
amend rule 8f-1 and Form N-8F
pursuant to the authority set forth in
section 38(a) (15 U.S.C. 80a—37(a)) of the
Investment Company Act.

List of Subjects
17 CFR Part 232

Reporting and recordkeeping
requirements.

17 CFR Part 270
Investment companies, Securities.
17 CFR Part 274

Investment companies, Reporting and
recordkeeping requirements.

Text of Proposed Rule and Form
Amendments

For the reasons set out in the
preamble, Title 17, Chapter Il of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

1. The authority citation for part 232
continues to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 77sss(a), 78c(b), 781, 78m, 78n, 780(d),
78w(a), 78l1(d), 79t(a), 80a—8, 80a—29, 80-30
and 80a-37.

2. Section 232.101 is amended in
paragraph (a)(1)(iv) by removing the
phrase *, 8(f)” and by removing the
phrase *, 80a—8(f)".

3. Section 232.101 is amended in
paragraph (c)(11) by removing the
phrase “8(f),” and by removing the
phrase “80a—8(f),”.

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

4. The authority citation for part 270
continues to read, in part, as follows:
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Authority: 15 U.S.C. 80a-1 et seq., 80a—
34(d), 80a—37, 80a—39 unless otherwise
noted,;

* * * * *

5. Section 270.8f—1 is revised to read
as follows:

§270.8f-1 Deregistration of certain
registered investment companies.

A registered investment company that
seeks a Commission order declaring that
it is no longer an investment company
may file an application with the
Commission on Form N-8F (17 CFR
274.218) if the investment company:

(a) Has sold substantially all of its
assets to another registered investment
company or merged into or consolidated
with another registered investment
company;

(b) Has distributed substantially all of
its assets to its shareholders and has
completed, or is in the process of,
winding up its affairs;

(c) Qualifies for an exclusion from the
definition of “investment company”
under section 3(c)(1) (15 U.S.C. 80a—

3(c)(2)) or section 3(c)(7) (15 U.S.C. 80a—
3(c)(7)) of the Act; or

(d) Has become a business
development company.

Note to § 270.8f-1: Applicants who are not
eligible to use Form N-8F to apply to
deregister may apply under rule 0-2 (17 CFR
270.0-2).

PART 274—FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1940

6. The authority citation for part 274
continues to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s,
78c(b), 781, 78m, 78n, 780(d), 80a—8, 80a—24,
and 80a-29, unless otherwise noted.

7. Section 274.218 and Form N-8F are
revised to read as follows:

§274.218 Form N-8F, application for
deregistration of certain registered
investment companies.

This form is to be used as the
application for an order of the
Commission in cases in which the
applicant is a registered investment
company that:

(a) Has sold substantially all of its
assets to another registered investment
company or merged into or consolidated
with another registered investment
company;

(b) Has distributed substantially all of
its assets to its shareholders and has
completed, or is in the process of,
winding up its affairs;

(c) Qualifies for an exclusion from the
definition of *investment company”’
under section 3(c)(1) (15 U.S.C. 80a—
3(c)(1)) or section 3(c)(7) (15 U.S.C. 80a—
3(c)(7)) of the Act; or

(d) Has become a business
development company.

[Form N-8F does not, and the amendments
will not, appear in the Code of Federal
Regulations. A copy of Form N-8F is
attached as an Appendix to this document.]

Dated: December 4, 1998.

By the Commission.
Margaret H. McFarland
Deputy Secretary.

BILLING CODE 8010-01-U
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OMB APPROVAI
OMB Number: 3235-0157

Expires:
Estimated average burden
hours per response...... 3
APPENDIX
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

Form N-8F

Application for Deregistration of Certain Registered Investment Companies.

Instructions for using Form N- 8F

This form may be filed by an investment company (“fund”) that is currently
registered with the Securities and Exchange Commission under the Investment
Company Act of 1940 (“Act”), is seeking to deregister, and is in one of the four
categories in Instruction 1 below.

1.

To use this form, the fund must be seeking to deregister under one of the following
circumstances identified in rule 8f-1 [17 CFR 270.8f-1]:

(a) The fund has (i) sold substantially all of its assets to another fund or (ii) merged into or
consolidated with another fund (“Merger”);

®) The fund has distributed substantially all of its assets to its shareholders and has
completed, or is in the process of, winding up its affairs (“Liquidation”);

© The fund qualifies for an exclusion from the definition of “investment company” under
section 3(c)(1) or section 3(c)(7) of the Act (“Abandonment of Registration”); or

@ The fund has become a business development company (“Business Development
Company”).

If the fund is not eligible to use this form, refer to rule 0-2 under the Act [17 CFR 270.0-2] for
general instructions on filing an application with the Commission.

This form and all exhibits must be submitted electronically to the Commission in accordance
with rule 101(a)(1)(iv) of Regulation S-T [17 CFR 232.101(a)(1)(iv)] and the EDGAR filer
manual.

Amendments to this form also must be filed electronically (see Instruction 3 above), and must
include a verification identical to the one that appears at the end of this form.

No fee is required to submit this form or any amendments.
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6. Funds are reminded that the issuance of an order of deregistration does not eliminate the
requirement to timely file a final Form N-SAR [17 CFR 274.101] with the Commission.

SEC's Collection of Information

An agency may not conduct or sponsor, and a person is not required to respond to, a collection of
information unless it displays a currently valid OMB control number. A fund that wishes to deregister
and is in one of the four categories in Instruction 1 may use this form. The principal purpose of this
collection of information is to enable the Commission to determine that a registered investment
company has ceased to be an investment company as defined by the Act or is a business development
company. The Commission estimates that the burden for completing this form will be approximately 3
hours per filing. Any member of the public may direct to the Commission any comments concerning
the accuracy of the burden estimate of this form, and any suggestions for reducing this burden. This
collection of information has been reviewed by the Office of Management and Budget in accordance
with the clearance requirements of 44 U.S.C. § 3507. Responses to this collection of information will
not be kept confidential.

TEXT OF THE FORM BEGINS ON THE NEXT PAGE
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L General Identifying Information

1. Reason fund is applying to deregister (check only one; for descriptions, see Instruction 1
above):

[] Merger
[1] Liquidation
[] Abandonment of Registration
(Note: Abandonments of Registration answer only questions 1 through 16, 25 and 26
of this form and complete verification at the end of the form.)
[] Election of status as a Business Development Company
(Note: Business Development Companies answer only questions 1 through 11
of this form and complete verification at the end of the form.)
2. Name of fund:
3. Securities and Exchange Commission File No.: 811-
4. Is this an initial Form N-8F or an amendment to a previously filed Form N-8F?
[1 Initial Application [] Amendment
5. Address of Principal Executive Office (include No. & Street, City, State, Zip Code):

6. Name, address, and telephone number of individual the Commission staff should contact with
any questions regarding this form:

7. Name, address and telephone number of individual or entity responsible for maintenance and
preservation of fund records in accordance with rules 31a-1 and 31a-2 under the Act [17 CFR
270.31a-1, .31a-2]:

NOTE: Once deregistered, a fund is still required to maintain and preserve the records
described in rules 31a-1 and 31a-2 for the periods specified in those rules.

8. Classification of fund (check only one):
[] Management company;
[] Unit investment trust; or

[] Face-amount certificate company.
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9.

10.

11.

12.

13.

14.

15.

16.

Subclassification if the fund is a management company (check only one):

[1 Open-end [1 Closed-end

)

Date the fund filed a notification of registration under section 8(a) of the Act

[15 U.S.C. 80a-8(a)]:
State law under which the fund was organized or formed (e.g., Delaware, Massachusetts):
Provide the name and address of each investment adviser of the fund (including subadvisers)
during the last five years, even if the fund’s contracts with those advisers have been

terminated:

Provide the name and address of each principal underwriter of the fund during the last five
years, even if the fund’s contracts with those underwriters have been terminated:

If the fund is a unit investment trust (“UIT”) provide:
(a) Depositor’s name(s) and address(es):
) Trustee’s name(s) and address(es):

Is there a UIT registered under the Act that served as a vehicle for investment in the fund
(e.g., an insurance company separate account)?

[]1Yes [1No

If Yes, for each UIT state:
Name(s):

File No.: 811-
Business Address:

@) Did the fund obtain approval from the board of directors concerning the decision to
engage in a Merger, Liquidation or Abandonment of Registration?

[]Yes [] No
If Yes, state the date on which the board vote took place:

If No, explain:
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(b) Did the fund obtain approval from the shareholders concerning the decision to engage
in a Merger, Liquidation or Abandonment of Registration?

[1Yes [1No
If Yes, state the date on which the shareholder vote took place:
If No, explain:

II. Distributions to Shareholders

17. Has the fund distributed any assets to its shareholders in connection with the Merger or
Liquidation?
[1 Yes [1No

(a) If Yes, list the date(s) on which the fund made those distributions:

®) Were the distributions made on the basis of net assets?

[] Yes [1No
(©) Were the distributions made pro rata based on share ownership?
[1Yes [1No

(d If No to (b) or (c) above, describe the method of distributions to shareholders. For
Mergers, provide the exchange ratio(s) used and explain how it was calculated:

(e) Liquidations only-
Were any distributions to shareholders made in kind?

[]Yes [1No

If Yes, indicate the percentage of fund shares owned by affiliates, or any other
affiliation of shareholders:

18. Closed-end funds only:
Has the fund issued senior securities?

[] Yes []1No

If Yes, describe the method of calculating payments to senior securityholders and
distributions to other shareholders:
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19. Has the fund distributed all of its assets to the fund’s shareholders?
[] Yes [ ] No

Ian:
{a) How many shareholders does the fund have as of the date this form is filed?

{h) Describe the relationship of each remaining shareholder to the fund:

20. Are there any shareholders who have not yet received distributions in complete liquidation
of their interests?

[] Yes []1HNo

If Yes, describe briefly the plans (if any) for distributing to, or preserving the interests of,
those shareholders:

III. Assets and Liabilities
21. Does the fund have any assets as of the date this form is filed?
[]Yes [1Ne
If Yes,
{a) Describe the type and amount of each asset retained by the fund as of the date this
form is filed:
(b) Why has the fund retained the remaining assets?
(c) Will the remaining assets be invested in securities?

[] Yes [ ] No

22, Does the fund have any outstanding debts (other than face-amount certificates if the fund is a
face-amount certificate company) or any other liabilities?

[] Yes []1Neo

If Yes,
{a) Describe the type and amount of each debt or other liability:

{b) How does the fund intend to pay these outstanding debts or other liabilities?
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IV. Information About Event(s) Leading to Request For Deregistration
23. (@) List the expenses incurred in connection with the Merger or Liquidation:
@) Legal expenses:
(ii) Accounting expenses:
(iii)  Other expenses (list and identify separately):
(iv)  Total expenses (sum of lines (i)-(iii) above):
() How were those expenses allocated?
(©) Who paid those expenses?

(@ How did the fund pay for unamortized expenses (if any)?

24, Did the fund file an application for an order of the Commission regarding the Merger or
Liquidation?
[]Yes [ No

If Yes, cite the release numbers of the Commission’s notice and order or, if no notice or
order has been issued, the file number and date the application was filed:

V. Conclusion of Fund Business
25. Is the fund a party to any litigation or administrative proceeding?
[1Yes [1No

If Yes, describe the nature of any litigation or proceeding and the position taken by the fund in
that litigation:

26. Is the fund now engaged, or intending to engage, in any business activities other than those
necessary for winding up its affairs?

[] Yes [1No

If Yes, describe the nature and extent of those activities:
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VI. Mergers Only
27. (@ State the name of the fund surviving the Merger:
(b) State the file number of the fund surviving the Merger: 811-

© If the merger or reorganization agreement has been filed with the Commission, state
the file number and date the agreement was filed:

(d) If the merger or reorganization agreement has not been filed with the Commission,
attach a copy of the agreement as an exhibit to this form.

VERIFICATION
The undersigned states that (i) he or she has executed this Form N-8F application for an order
under section 8(f) of the Investment Company Act of 1940 on behalf of

(Name of Fund)

(ii) he or she is the of , and (iii) all actions by
(Title) (Name of Fund)

shareholders, directors, and any other body necessary to authorize the undersigned to execute

and file this Form N-8F application has been taken. The undersigned also states that the facts set forth

in this Form N-8F application are true to the best of his or her knowledge, information, and belief.

(Signature)

[FR Doc. 98-33137 Filed 12-15-98; 8:45 am]
BILLING CODE 8010-01-C
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DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 20

[REG-114663-97]

RIN 1545-AV45

Marital Deduction; Valuation of Interest
Passing to Surviving Spouse

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to the
effect of certain administration expenses
on the valuation of property which
qualifies for the estate tax marital or
charitable deduction. The proposed
regulations define estate transmission
expenses and estate management
expenses and provide that estate
transmission expenses, but not estate
management expenses, reduce the value
of property for marital and charitable
deduction purposes. This document
also provides notice of a public hearing
on these proposed regulations.

DATES: Written comments must be
received by February 16, 1999. Outlines
of topics to be discussed at the public
hearing scheduled for April 21, 1999, at
10 a.m., must be received by March 31,
1999.

ADDRESSES: Send submissions to
CC:DOM:CORP:R (REG-114663-97),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
Friday between the hours of 8 a.m. and
5 p.m. to: CC:DOM:CORP:R (REG—
114663-97), Courier’s Desk, Internal
Revenue Service, 1111 Constitution
Avenue, NW., Washington, DC.
Alternatively, taxpayers may submit
comments electronically via the Internet
by selecting the “Tax Regs’ option on
the IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html. The public
hearing will be held in Room 2615,
Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Deborah Ryan (202) 622—-3090;
concerning submissions of comments,
the hearing, and/or to be placed on the
building access list to attend the
hearing, LaNita Van Dyke (202) 622—
7190 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

On March 18, 1997, the Supreme
Court of the United States issued its
decision in Commissioner v. Estate of
Hubert, 520 U.S. 93 (1997) (1997-32
I.R.B. 8), in which it considered the
proper interpretation of §20.2056(b)—
4(a) of the Estate Tax Regulations. On
November 24, 1997, the IRS issued
Notice 97-63 (199747 |.R.B. 6),
requesting comments on alternatives for
amending § 20.2056(b)-4(a) in light of
the Supreme Court’s Estate of Hubert
decision. Section 2056(b)(4) provides
that, in determining the value of an
interest in property which passes from
the decedent to the surviving spouse for
purposes of the marital deduction,
account must be taken of any
encumbrance on the property or any
obligation imposed on the surviving
spouse by the decedent with respect to
the property. Section 20.2056(b)—4(a) of
the Estate Tax Regulations amplifies this
rule by providing that account must be
taken of the effect of any material
limitations on the surviving spouse’s
right to the income from the property.
The regulation provides, for example,
that there may be a material limitation
on the surviving spouse’s right to the
income from marital trust property
where the income is used to pay
administration expenses during the
period between the date of the
decedent’s death and the date of
distribution of the assets to the trustee.

The facts in Estate of Hubert are
similar to a common fact pattern
wherein the decedent’s will provides for
a residuary bequest to a marital trust
which qualifies for the marital
deduction and also provides that estate
administration expenses are to be paid
from the residuary estate. Further, the
will (or state law) permits the executor
to use the income generated by the
residuary estate (otherwise payable to
the marital trust) to pay administration
expenses, and the executor does so. The
issue before the Supreme Court in Estate
of Hubert was whether the executor’s
use of the income to pay estate
administration expenses was a material
limitation on the surviving spouse’s
right to the income which would reduce
the marital deduction under
§20.2056(b)-4(a).

The issue in Estate of Hubert also
involved the estate tax charitable
deduction, and the proposed regulations
relate to the valuation of property for
both marital and charitable deduction
purposes. However, for simplicity and
clarity, this discussion focuses on the
provisions of the estate tax marital
deduction.

In Estate of Hubert, the Commissioner
argued that the payment of
administration expenses from income is,
per se, a material limitation on the
surviving spouse’s right to income for
purposes of § 20.2056(b)-4(a), and,
therefore, the value of the marital
bequest should be reduced dollar for
dollar by the amount of income used to
pay administration expenses. The Court
agreed that the value of the marital
bequest should be reduced if the use of
income to pay administration expenses
is a material limitation on the spouse’s
right to income. The Court found,
however, that the regulation does not
define material limitation and that the
Commissioner had not argued that the
use of income in this case was a
material limitation. Thus, the Court held
for the taxpayer.

In Notice 97-63 (November 24, 1997),
the IRS requested comments on possible
approaches for proposed regulations in
light of the Estate of Hubert decision.
Notice 97-63 suggested three alternative
approaches for determining when the
use of income to pay administration
expenses constitutes a material
limitation on the surviving spouse’s
right to income. One approach
distinguished between administration
expenses that are properly charged to
principal and those that are properly
charged to income and provided that
there is a material limitation on the
surviving spouse’s right to income if
income is used to pay an estate
administration expense that is properly
charged to principal. A second approach
provided a de minimis safe harbor
amount of income that may be used to
pay administration expenses without
constituting a material limitation on the
surviving’s spouse’s right to income. A
third approach provided that any charge
to income for the payment of
administration expenses constitutes a
material limitation on the spouse’s right
to income.

Notice 97-63 also asked for comments
on whether the test for materiality
should be based on a comparison of the
relative amounts of the income and the
expenses charged to the income;
whether materiality should be based on
projections as of the date of death rather
than on the facts that develop
afterwards; and whether present value
principles should be applied.

In response to Notice 97-63, several
commentators suggested that local law
should be determinative of whether an
expense is a proper charge to income or
principal. If the testamentary document
directs the executor to charge expenses
to income, and the charge is allowed
under applicable local law, then the
charge to income should not be treated
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as a material limitation on the spouse’s
right to income.

This approach was not adopted
because statutory provisions relating to
income and principal may vary from
state to state, and this would result in
disparate treatment of estates that are
similarly situated but governed by
different state law. Moreover, in states
that have adopted some form of the
Uniform Principal and Income Act, the
definitions of principal and income, and
the allocation of expenses thereto, can
be specified in the will or trust
instrument and given the effect of state
law. Thus, simply following state law
was thought to be too malleable to
protect the policies underlying the
marital and charitable deductions.

Several commentators agreed with the
de minimis safe harbor approach
whereby a certain amount of income
could be used to pay administration
expenses without materially limiting the
surviving spouse’s right to the income.
Under this approach, the safe harbor
amount is determined in two steps: first,
the present value of the surviving
spouse’s income interest for life is
determined using actuarial principles
and, second, the resulting amount is
multiplied by a percentage, for example,
5 percent.

The proposed regulations do not
adopt this approach. Although a de
minimis safe harbor approach would
provide a bright line test for
determining materiality in the context of
the marital deduction, it is unclear how
this approach would apply for
charitable deduction purposes because
there is no measuring life for valuing the
income interest.

One commentator suggested that,
consistent with the plurality opinion in
Estate of Hubert, the test for materiality
should be quantitative, based upon a
comparison between the amount of
income charged with administration
expenses and the total income earned
during administration. The
commentator, however, considered the
requirement that projected income and
expenses be presently valued to be
impractical, complex, and uncertain.
Another commentator considered a
guantitative test to be impractical. A
third commentator suggested that a
guantitative test would require a factual
determination in each case and, as a
result, the period of estate
administration would be greatly
prolonged.

Because these tests for materiality
appear to be complex and difficult to
administer, the proposed regulations
adopt neither a quantitative test nor a
test based on present values of projected
income and expenses.

Many commentators opposed an
approach in which every charge to
income is a material limitation on the
spouse’s right to income. Two
commentators contended that adoption
of this approach would effectively
overrule the result in Estate of Hubert.

One commentator suggested the
approach adopted in the proposed
regulations, a description of which
follows, and two commentators
suggested similar approaches.

Explanation of Provisions

After carefully considering the
comments, the Treasury and the Internal
Revenue Service have determined that a
test based on what constitutes a material
limitation would prove too complex and
would be administratively burdensome.
For this reason, the proposed
regulations eliminate the concept of
materiality and, instead, establish rules
providing that only administration
expenses of a certain character which
are charged to the marital property will
reduce the value of the property for
marital deduction purposes. It is
anticipated that these rules will have
uniform application to all estates, will
be simple to administer, and will reflect
the economic realities of estate
administration. These same rules will
also apply for purposes of the estate tax
charitable deduction.

Under the proposed regulations, a
reduction is made to the date of death
value of the property interest which
passes from the decedent to the
surviving spouse (or to a charitable
organization described in section 2055)
for the dollar amount of any estate
transmission expenses incurred during
the administration of the decedent’s
estate and charged to the property
interest. Such a reduction is proper
because these expenses would not have
been incurred but for the decedent’s
death. No reduction is made for estate
management expenses incurred with
respect to the property and charged to
the property because these expenses
would have been incurred even if the
death had not occurred. However, a
reduction is made for estate
management expenses charged to the
marital property interest passing to the
surviving spouse if the expenses were
incurred in connection with property
passing to someone other than the
surviving spouse and a person other
than the surviving spouse is entitled to
the income from that property. Estate
transmission expenses are all estate
administration expenses that are not
estate management expenses and
include expenses incurred in collecting
estate assets, paying debts, estate and
inheritance taxes, and distributing the

decedent’s property. Estate management
expenses are expenses incurred in
connection with the investment of the
estate assets and with their preservation
and maintenance during the period of
administration.

Proposed Effective Date

These regulations are proposed to be
effective for estates of decedents dying
on or after the date the regulations are
published in the Federal Register as
final regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for April 21, 1999, beginning at 10 a.m.
in Room 2615 of the Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC. Due to building
security procedures, visitors must enter
at the 10th Street entrance, located
between Constitution and Pennsylvania
Avenues, NW. In addition, all visitors
must present photo identification to
enter the building. Because of access
restrictions, visitors will not be
admitted beyond the immediate
entrance area more than 15 minutes
before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit written comments and an
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outline of the topics to be discussed and
the time to be devoted to each topic
(signed original and eight (8) copies) by
March 31, 1999. A period of 10 minutes
will be allotted to each person for
making comments. An agenda showing
the scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal author of these
proposed regulations is Deborah Ryan,
Office of the Assistant Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 20 is
proposed to be amended as follows:

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

Paragraph 1. The authority citation
for part 20 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In §20.2055-1, paragraph
(d)(6) is added to read as follows:

§20.2055-1 Deduction for transfers for
public, charitable, and religious uses; in
general.
* * * * *

d * X *

(6) For the effect of certain
administration expenses on the
valuation of transfers for charitable
deduction purposes, see §20.2056(b)—
4(e). The rules provided in that section
apply for purposes of both the marital
and charitable deductions. This
paragraph (d)(6) is effective for estates of
decedents dying on or after the date
these regulations are published in the
Federal Register as final regulations.

Par. 3. Section 20.2056(b)—4 is
amended by:

1. Removing the last two sentences of
paragraph (a).

2. Adding paragraph (e).

The addition reads as follows:

§20.2056(b)-4 Marital deduction; valuation
of interest passing to surviving spouse.
* * * * *

(e) Effect of certain administration
expenses—(1) Estate transmission
expenses. For purposes of determining

the marital deduction, the value of any
deductible property interest which
passed from the decedent to the
surviving spouse shall be reduced by
the amount of estate transmission
expenses incurred during the
administration of the decedent’s estate
and paid from the principal of the
property interest or the income
produced by the property interest. For
purposes of this subsection, the term
estate transmission expenses means all
estate administration expenses that are
not estate management expenses (as
defined in paragraph (e)(2) of this
section). Estate transmission expenses
include expenses incurred in the
collection of the decedent’s assets, the
payment of the decedent’s debts and
death taxes, and the distribution of the
decedent’s property to those who are
entitled to receive it. Examples of these
expenses include executor commissions
and attorney fees (except to the extent
specifically related to investment,
preservation, and maintenance of the
assets), probate fees, expenses incurred
in construction proceedings and
defending against will contests, and
appraisal fees.

(2) Estate management expenses—(i)
In general. For purposes of determining
the marital deduction, the value of any
deductible property interest which
passed from the decedent to the
surviving spouse shall not be reduced
by the amount of estate management
expenses incurred in connection with
the property interest during the
administration of the decedent’s estate
and paid from the principal of the
property interest or the income
produced by the property interest. For
marital deduction purposes, the value of
any deductible property interest which
passed from the decedent to the
surviving spouse shall be reduced by
the amount of any estate management
expenses incurred in connection with
property that passed to a beneficiary
other than the surviving spouse if a
beneficiary other than the surviving
spouse is entitled to the income from
the property and the expenses are
charged to the deductible property
interest which passed to the surviving
spouse. For purposes of this subsection,
the term estate management expenses
means expenses incurred in connection
with the investment of the estate assets
and with their preservation and
maintenance during the period of
administration. Examples of these
expenses include investment advisory
fees, stock brokerage commissions,
custodial fees, and interest.

(ii) Special rule where estate
management expenses are deducted on
the federal estate tax return. For

purposes of determining the marital
deduction, the value of the deductible
property interest which passed from the
decedent to the surviving spouse is not
increased as a result of the decrease in
the federal estate tax liability
attributable to any estate management
expenses that are deducted as expenses
of administration under section 2053 on
the federal estate tax return.

(3) Examples. The following examples
illustrate the application of this
paragraph (e). In each example, the
decedent, who dies after 2006, makes a
bequest of shares of ABC Corporation
stock to the decedent’s child. The
bequest provides that the child is to
receive the income from the shares from
the date of the decedent’s death. The
value of the bequeathed shares, on the
decedent’s date of death, is $3,000,000.
The residue of the estate is bequeathed
to a trust which satisfies the
requirements of section 2056(b)(7) as
qualified terminable interest property.
The value of the residue, on the
decedent’s date of death, before the
payment of administration expenses and
estate taxes, is $6,000,000. Under
applicable local law, the executor has
the discretion to pay administration
expenses from the income or principal
of the residuary estate. All estate taxes
are to be paid from the residue. The
state estate tax equals the state tax credit
available under section 2011. The
examples are as follows:

Example 1. During the period of
administration, the estate incurs estate
transmission expenses of $400,000, which
the executor charges to the residue. For
purposes of determining the marital
deduction, the value of the residue is
reduced by the federal and state estate taxes
and by the estate transmission expenses. If
the transmission expenses are deducted on
the federal estate tax return, the marital
deduction is $3,500,000 ($6,000,000 minus
$400,000 transmission expenses and minus
$2,100,000 federal and state estate taxes). If
the transmission expenses are deducted on
the estate’s income tax return rather than on
the estate tax return, the marital deduction is
$3,011,111 ($6,000,000 minus $400,000
transmission expenses and minus $2,588,889
federal and state estate taxes).

Example 2. During the period of
administration, the estate incurs estate
management expenses of $400,000 in
connection with the residue property passing
for the benefit of the spouse. The executor
charges these management expenses to the
residue. For purposes of determining the
marital deduction, the value of the residue is
reduced by the federal and state estate taxes
but is not reduced by the estate management
expenses. If the management expenses are
deducted on the estate’s income tax return,
the marital deduction is $3,900,000
($6,000,000 minus $2,100,000 federal and
state estate taxes). If the management
expenses are deducted on the estate tax
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return rather than on the estate’s income tax
return, the marital deduction remains
$3,900,000, even though the federal and state
estate taxes now total only $1,880,000. The
marital deduction is not increased by the
reduction in estate taxes attributable to
deducting the management expenses on the
federal estate tax return.

Example 3. During the period of
administration, the estate incurs estate
management expenses of $400,000 in
connection with the bequest of ABC
Corporation stock to the decedent’s child.
The executor charges these management
expenses to the residue. For purposes of
determining the marital deduction, the value
of the residue is reduced by the federal and
state estate taxes and by the management
expenses. The management expenses reduce
the value of the residue because they are
charged to the property passing to the spouse
even though they were incurred with respect
to stock passing to the child and the spouse
is not entitled to the income from the stock
during the period of estate administration. If
the management expenses are deducted on
the estate’s income tax return, the marital
deduction is $3,011,111 ($6,000,000 minus
$400,000 management expenses and minus
$2,588,889 federal and state estate taxes). If
the management expenses are deducted on
the estate tax return rather than on the
estate’s income tax return, the marital
deduction remains $3,011,111, even though
the federal and state estate taxes now total
only $2,368,889. The marital deduction is not
increased by the reduction in estate taxes
attributable to deducting the management
expenses on the federal estate tax return.

(4) Effective date. This paragraph (e)
applies to estates of decedents dying on
or after the date these regulations are
published as final regulations in the
Federal Register.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 98-33125 Filed 12-15-98; 8:45 am)]
BILLING CODE 4830-01-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 201
[Docket No. RM 98-7B]

Notice and Recordkeeping for Making
and Distributing Phonorecords

AGENCY: Copyright Office, Library of
Congress.

ACTION: Reopening of comment period.

SUMMARY: The Copyright Office of the
Library of Congress is reopening the
comment period on the requirements by
which copyright owners shall receive
reasonable notice of the use of their
works in the making and distribution of
phonorecords.

DATES: The comment period is reopened
until 12 p.m. on December 24, 1998.

ADDRESSES: If sent by mail, an original
and ten copies of the comments should
be addressed to: David O. Carson,
General Counsel, Copyright GC/I&R, PO
Box 70400, Southwest Station,
Washington, DC 20024. If hand
delivered, an original and ten copies of
the comments should be brought to:
Office of the Copyright General Counsel,
James Madison Memorial Building,
Room LM-403, First and Independence
Avenue, SE, Washington, DC 20559—
6000.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
Tanya M. Sandros, Attorney Advisor,
Copyright GC/1&R, PO Box 70400,
Southwest Station, Washington, DC
20024. Telephone (202) 707-8380 or
Telefax (202) 252-3423.
SUPPLEMENTARY INFORMATION: On
September 4, 1998, the Copyright Office
published a notice of inquiry seeking
comments on the requirements by
which copyright owners shall receive
reasonable notice of the use of their
works in the making and distribution of
phonorecords. 63 FR 47215 (September
4, 1998). The Digital Performance Right
in Sound Recordings Act of 1995, Pub.
L. 104-39, 109 Stat. 336, requires the
Librarian of Congress to establish these
regulations to ensure proper payment to
copyright owners for the use of their
works. 17 U.S.C. 115(c)(3)(D).
Comments were timely filed by the
American Society of Composers,
Authors and Publishers (ASCAP),
Broadcast Music, Inc. (BMI), and the
National Music Publishers’ Association,
Inc. (NMPA) and the Recording Industry
Association of America, Inc. (RIAA).
Reply comments were due to be filed on
November 18, 1998. On November 27,
1998, the Office granted a request to
reopen the reply comment period; under
the reopened deadline, reply comments
were due to be filed on December 11,
1998. 63 FR 65567 (November 27, 1998).
Although the November 27 Federal
Register notice reopened the reply
comment period, the Office recognizes
that submissions filed in accordance
with that notice would have been so
substantive in nature as to constitute
comments and not reply comments.

In response to requests for additional
time and in light of the complexity of
the issues involved in the adoption of
notice and recordkeeping procedures for
the making and distribution of
phonorecords and the substantive
nature of the comments to be filed, the
Office agrees that it is appropriate to
grant additional time for all interested
parties to file their comments. Thus, the
Office sets the reopened deadline for the
filing of comments to 12 p.m. on

December 24, 1998. Parties who have
previously filed comments may
supplement those comments if they
desire.

The Office will not, however, be
reopening the reply comment period.
Instead, after the filing of comments, the
Office will publish in the Federal
Register either a notice of proposed
rulemaking, with a notice and comment
period, or an interim rule, seeking
comment.

Dated: December 11, 1998.
David O. Carson,
General Counsel.
[FR Doc. 98-33342 Filed 12—-15-98; 8:45 am]
BILLING CODE 1410-31-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[FRL—6203-6]

Approval of Section 112(l) Authority for
Hazardous Air Pollutants; Chromium
Emissions from Hard and Decorative
Chromium Electroplating and
Chromium Anodizing Tanks; State of
California

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The California Air Resources
Board (CARB) requested approval,
under section 112(1) of the Clean Air Act
(the Act), to implement and enforce
California’s ““Hexavalent Chromium
Airborne Toxic Control Measure for
Chrome Plating and Chromic Acid
Anodizing Operations” (Chrome ATCM)
in place of the “National Emission
Standards for Chromium Emissions
from Hard and Decorative Chromium
Electroplating and Chromium
Anodizing Tanks” (Chrome NESHAP).
EPA has reviewed this request and has
found that it satisfies all of the
requirements necessary to qualify for
approval. Thus, EPA is proposing to
grant California the authority to
implement and enforce its Chrome
ATCM in place of the Chrome NESHAP.

DATES: Comments must be received on
or before January 15, 1999.

ADDRESSES: Written comments should
be mailed concurrently to the addresses
below:

Ken Bigos, Air Division, U.S.
Environmental Protection Agency,
Region 1X, 75 Hawthorne Street, San
Francisco, California 94105-3901.

Robert Fletcher, Chief, Emissions
Assessment Branch, Stationary Source
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Division, California Air Resources
Board, 2020 ‘L’ Street, P.O. Box
2815, Sacramento, California 95812—
2815.

Copies of California’s request for
approval are available for public
inspection at EPA’s Region IX office
during normal business hours (air
docket #A-96-25).

FOR FURTHER INFORMATION CONTACT: Ken
Bigos, Air Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco,
California 94105-3901, (415) 744-1240.

SUPPLEMENTARY INFORMATION:
l. Background

Under section 112(1) of the Act, EPA
is authorized to delegate to state
agencies the authority to implement and
enforce the National Emission
Standards for Hazardous Air Pollutants
(NESHAPS). The Federal regulations
governing EPA’s approval of state rules
or programs under section 112(1) are
located at 40 CFR part 63, subpart E.
Under these regulations, a State has the
option to request EPA’s approval to
substitute a state rule for the comparable
NESHAP. Upon approval, the State is
given the authority to implement and
enforce its rule in lieu of the NESHAP.
This ““rule substitution” option requires
EPA to “make a detailed and thorough
evaluation of the State’s submittal to
ensure that it meets the stringency and
other requirements’ of 40 CFR 63.93
(see 58 FR 62274). A rule will be
approved if EPA finds: (1) the state
authorities are “‘no less stringent” than
the corresponding federal NESHAP, (2)
adequate authorities and resources exist,
(3) the schedule for implementation and
compliance is sufficiently expeditious,
and (4) the state program is otherwise in
compliance with Federal guidance.

On January 25, 1995, EPA
promulgated the NESHAP for chromium
electroplating facilities (see 60 FR 4963),
which was codified in 40 CFR part 63,
subpart N, “National Emission
Standards for Chromium Emissions
from Hard and Decorative Chromium
Electroplating and Chromium
Anodizing Tanks” (Chrome NESHAP).
OnJuly 17, 1998, EPA received the
California Air Resources Board’s
(CARB’s) request for approval to
implement and enforce section 93102 of
Title 17 of the California Code of
Regulations, ““Hexavalent Chromium
Airborne Toxic Control Measure for
Chrome Plating and Chromic Acid
Anodizing Operations’ (Chrome
ATCM), in place of the Chrome
NESHAP as the Federally-enforceable
standard in California.

1l. EPA Evaluation and Proposed
Action

A. California’s Chrome ATCM

California’s Chrome ATCM differs in
many ways from the Federal Chrome
NESHAP. While these differences do
not appear to warrant a finding that the
Chrome ATCM is less stringent than the
Chrome NESHAP, this section discusses
these differences so that the public is
afforded an opportunity to comment on
the significance of these differences.

1. Title V Permit Requirements

The Chrome ATCM requires the
owner or operator of a major source
subject to the Chrome ATCM to obtain
a Title V permit (see section
93102(a)(5)). While the Chrome
NESHAP includes this requirement, it
also provides that all nonmajor sources,
except for those sources referred to in 40
CFR 63.340(e)(1), are subject to Title V
permitting requirements. While the
applicable Title V permitting authority
may defer certain qualifying nonmajor
sources from the Title V permitting
requirements until December 9, 1999,
currently all sources receiving such
deferrals are required to submit Title V
permit applications by December 9,
2000 (see 40 CFR 63.340(e)(2) and 61 FR
27785). Although the Chrome ATCM is
silent with respect to this requirement,
CARSB stated in its application that it
will amend the Chrome ATCM in the
future if EPA does not permanently
exempt all sources receiving such
deferrals. EPA believes that the approval
of the Chrome ATCM at this time does
not constitute a waiver of this Title V
permitting requirement.

2. Emission Limits for Hard Chromium
Electroplating

Under the Chrome NESHAP, emission
limits for hard chromium electroplating
tanks are expressed in the form of
milligrams of total chromium per dry
standard cubic meter. Different emission
limits apply depending on whether the
facility qualifies as large or small,
which, in turn, is based on the facility’s
maximum cumulative potential rectifier
capacity. In contrast, the emission limits
in the Chrome ATCM are expressed in
terms of milligrams of hexavalent
chromium per ampere hour, and are
differentiated between large, medium,
and small facility sizes dependent on
both mass emissions and a capacity or
usage limit.

Since there is no unique conversion
between the form of the emission limits
in the Chrome NESHAP and the Chrome
ATCM, CARB took the approach of
using source test data to demonstrate
that facilities meeting the emission

limits of the Chrome ATCM also meet
the emission limits of the Chrome
NESHAP. After reviewing the results of
approximately 35 source tests of hard
chromium electroplating facilities in
California of various sizes, CARB found
that in every case the sources that were
in compliance with the applicable
Chrome ATCM emission limit were also
in compliance with the applicable
Chrome NESHAP emission limit. CARB
believes, and EPA concurs, that these
source test results confirm CARB’s
position that the Chrome ATCM
emission limits are at least as stringent
as the Chrome NESHAP emission limits
for every source subject to the Chrome
NESHAP.

Both the Chrome NESHAP and the
Chrome ATCM allow facilities with a
maximum cumulative potential rectifier
capacity of greater than 60 million
ampere-hours per year to be considered
small (or medium in the case of the
Chrome ATCM) by accepting a limit on
the maximum cumulative potential
rectifier usage (see section
93102(h)(7)(B) and 40 CFR 63.342(c)(2)).
EPA wishes to clarify that it considers
all such usage limits in non-Title V
operating permits as Federally-
enforceable for purpose of this proposed
substitution of the Chrome ATCM for
the Chrome NESHAP.

3. Malfunctions

Both the Chrome NESHAP and the
Chrome ATCM provide that the
emission limits apply during tank
operations, including periods of startup
and shutdown, but do not apply during
periods of malfunction, which the
Chrome ATCM refers to as periods of
“breakdown” (see section 93102(a)(4)
and (b)(7), and 40 CFR 63.2 and
63.342(b)(1)). The Chrome ATCM both
defines the term “‘breakdown’” and
states that the emission limits “‘do not
apply during periods of equipment
breakdown, provided the provisions of
the permitting agency’s breakdown rule
are met. * * *”” This means that an
event does not constitute a breakdown
unless both of the following conditions
are met: (1) the event meets the
characteristics of a breakdown as
defined in the Chrome ATCM, and (2)
the provisions of the applicable
permitting agency’s (i.e., district’s)
breakdown rule are met. This two-step
analysis is important because it is the
Chrome ATCM definition of
“breakdown’’ that first determines what
constitutes a breakdown, not the
provisions of the applicable district’s
breakdown rule.

Under the Chrome ATCM, the
districts’ breakdown rules serve only
one function: to establish the reporting
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requirements that must be followed
when a breakdown occurs (see section
93102(i)(4)). These rules do not override
or supplant the other breakdown or
excess emission requirements of the
Chrome ATCM, including the
requirements to revise the operation and
maintenance plan to minimize
breakdowns (see section 93102(g)(4)), to
maintain the specified records of all
breakdowns and excess emissions (see
section 93102(h)(5) and (6)), and to
include as part of the ongoing
compliance status report a summary of
any excess emissions (see section
93102(h)(6), (i)(3)(B), and appendix 3).
And, the districts’ breakdown rules
neither expand the scope nor extend the
time-frame of a breakdown beyond the
definition in section 93102(b)(7) of the
Chrome ATCM. In other words, while
the emission limits do not apply during
a breakdown, what constitutes a
breakdown is determined by the
Chrome ATCM’s, not a particular
district’s, definition of “‘breakdown.”

As a supplement to its application,
CARB submitted copies of the districts’
breakdown rules, which are referenced
in appendix 6 of the Chrome ATCM.
These rules raise several issues. First, if
the Chrome ATCM is approved under
section 112(l) of the Act, then only those
district breakdown rules that were
submitted to EPA as part of CARB’s
Chrome ATCM application are
approved as a matter of Federal law. A
source cannot rely on revisions to a
district’s breakdown rule until such
revisions receive EPA’s approval under
section 112(l) of the Act.

Second, the proposed approval of the
districts’ breakdown rules, which are
incorporated by reference into the
Chrome ATCM, is strictly limited to the
context of approval of the Chrome
ATCM under section 112(1) of the Act.
While the use of these rules may be
appropriate in lieu of the Chrome
NESHAP reporting requirements, the
use of these rules in other contexts may
be inappropriate (e.g., with regard to
other NESHAPSs or State Implementation
Plans). Thus, it is possible that a
district’s breakdown rule can be
Federally-approved as part of the
Chrome ATCM but not Federally-
approved as part of the California State
Implementation Plan.

Third, some of the districts’
breakdown rules use the term
“malfunction” rather than
“breakdown.” For the purpose of the
Chrome ATCM, EPA interprets these
terms as interchangeable, provided that
it is understood that the Chrome ATCM
definition of “breakdown’ is
controlling, not the districts’ definitions
of “breakdown’ or “‘malfunction.”

Fourth, some of the districts’
breakdown rules include provisions
regarding the district’s authority to
determine whether a breakdown has
occurred, authority to grant emergency
variances, or authority to decide to take
no enforcement action. Like the
districts’ definitions of “‘breakdown’ or
“malfunction,” the above-listed
provisions go beyond the function of the
districts’ breakdown rules in the context
of the Chrome ATCM (such function
being limited to establishing the
reporting requirements that must be
followed when a breakdown occurs).
Thus, EPA’s proposed approval of the
Chrome ATCM under section 112(1) of
the Act does not include such
provisions of the districts’ breakdown
rules since these provisions go beyond
the scope of the Chrome ATCM.

Fifth, some of the districts’
breakdown rules require written
breakdown reports only if requested by
the district. However, for the purpose of
approval of the Chrome ATCM, EPA
will interpret such rules as requiring the
submission of written breakdown
reports to the district even if the district
has not formally requested the source to
provide such reports.

Sixth, some of the districts’
breakdown rules do not specify the
reporting time period, but merely state
that notification shall be “immediate”
or the written breakdown report shall be
filed ““‘subsequently.” With respect to
such rules, EPA will interpret such
terms by reference to the comparable
Chrome NESHAP reporting deadlines in
40 CFR 63.342(f)(3)(iv).

4. Performance Test Requirements

The Chrome ATCM allows the use of
CARB Method 425, dated July 28, 1997,
and South Coast Air Quality
Management District (SCAQMD)
Method 205.1, dated August 1991, for
determining chromium emissions. By
approving the Chrome ATCM, these
methods would be approved only as
prescribed by the Chrome ATCM and
only to determine compliance with the
Chrome ATCM. EPA approval of the
Chrome ATCM would not result in
approval of these methods as general
alternatives to EPA Method 306.

In addition, assuming EPA approves
the Chrome ATCM, the owner or
operator of an affected source cannot
rely on provisions in CARB Method 425
or SCAQMD Method 205.1 allowing for
approval of alternatives, modifications,
or variations from the test method. Any
such alternatives, modifications, or
variations to the test methods must be
approved under the procedures in
section 93102(k) of the Chrome ATCM.

5. Monitoring and Recording
Frequencies

In several areas of parameter
monitoring, the Chrome ATCM includes
monitoring or recording frequencies that
differ from those required by the
Chrome NESHAP. For example, the
Chrome NESHAP requires
measurements of velocity pressure and
pressure drop across control devices to
be recorded daily. The Chrome ATCM
requires that these parameters be
monitored continuously with a
mechanical gauge that is in clear sight
of the operation or maintenance
personnel, and that the measurements
be recorded weekly rather than daily.
CARB believes that pressure drop does
not significantly change on a daily basis
unless there is a major malfunction.
Additionally, CARB asserts that, based
on their experience in implementing the
Chrome ATCM, there exists compelling
engineering evidence to support a
recording frequency of once per week as
the minimum requirement for this
source category.

The Chrome NESHAP also requires
surface tension to be measured every 4
hours of tank operation. This frequency
may be reduced to every 8 hours of tank
operation if there are no exceedances
after 40 hours, and then further reduced
to once every 40 hours if no
exceedances occur after a second 40
hours of tank operation. In contrast, the
Chrome ATCM requires daily
monitoring of the surface tension, with
a possible reduction to once a week after
20 days. For facilities using a foam
blanket-type fume suppressant, the
Chrome NESHAP requires foam blanket
thickness to be measured every hour,
and then every 4 hours and then every
8 hours if no exceedances occur during
a 40-hour period. The Chrome ATCM,
however, requires hourly monitoring of
the foam blanket thickness, and then a
reduction to daily if no exceedance
occurs after 15 days. Again, CARB
asserts that there exists compelling
engineering evidence to support the
monitoring frequencies in the Chrome
ATCM as the minimum requirements
for this source category.

6. Work Practice Standards for Packed-
Bed Scrubbers

Under the Chrome NESHAP, one of
the work practice standards applicable
to packed-bed scrubbers is that fresh
makeup water must be added to the top
of the packed-bed, except it may be
added to the scrubber basin if greater
than 50 percent of the scrubber water is
drained (see Table 1 to 40 CFR 63.342).
By contrast, the Chrome ATCM only
requires affected sources using
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horizontal packed-bed scrubbers
without continuous recirculation to add
fresh makeup water to the top of the
packed-bed.

7. HEPA Filters, Chrome Tank Covers,
and Polyballs

Unlike the Chrome NESHAP, the
Chrome ATCM specifically includes
requirements for the following
alternative emission control
technologies: high efficiency particulate
air (HEPA) filters, chrome tank covers,
and polyballs. In approving the Chrome
ATCM under section 112(1) of the Act,
EPA would be approving these
alternative technologies for use in
California. However, affected sources
using these alternative technologies
would still be required to demonstrate,
through compliance testing and ongoing
compliance monitoring, that the
emission standards in section 93102(c)
are being achieved.

8. Ongoing Compliance Status Reports
for Major Sources

Both the Chrome NESHAP and the
Chrome ATCM require major sources to
submit ongoing compliance status
reports (see section 93102(i)(3) and 40
CFR 63.347(g)). However, the Chrome
ATCM requires these reports to be
submitted annually, while the Chrome
NESHAP requires these reports to be
submitted semi-annually (quarterly
where the applicable emission limit is
being exceeded). Because section 504(a)
of the Act requires major sources that
have Title V permits to submit such
reports no less often than every six
months, EPA cannot approve this
provision of the Chrome ATCM to
operate in lieu of the comparable
provision of the Chrome NESHAP.
Since major sources must comply with
the Title V semi-annual reporting
requirement independent of the Chrome
NESHAP or the Chrome ATCM (i.e.,
regardless of whether the semi-annual
reporting requirement is included in
either the Chrome NESHAP or the
Chrome ATCM), EPA believes that it has
the authority to disapprove this
provision of the Chrome ATCM as not
satisfying the objective of section 504(a)
of the Act.

9. Compliance with the Chrome
NESHAP

Under Federal law, until EPA
approves the Chrome ATCM (i.e., the
approval becomes effective), all sources
subject to the Chrome NESHAP and
located in California must be in
compliance with the applicable
requirements of the Chrome NESHAP.
Even after such approval becomes
effective, sources remain subject to

Federal enforcement for violation of any
Chrome NESHAP provision that the
source was required to be in compliance
with prior to the effective date of the
Chrome ATCM approval. Such Chrome
NESHAP provisions include, but are not
limited to, the requirements to prepare
operation and maintenance plans under
40 CFR 63.342(f)(3), to comply with
initial notification deadlines under 40
CFR 63.347(c) and (i)(1), and to comply
with the new and reconstructed source
provisions under 40 CFR 63.5 and
63.345.

10. Changes in Source Status

Unlike the Chrome NESHAP, the
Chrome ATCM is not as explicit
regarding compliance deadlines relating
to certain changes to a source’s status,
such as (1) a change from an area source
to a major source; (2) a change from
either a very small, small, medium, or
less than 60 million ampere-hours hard
chrome plater to a different size
category; and (3) a change from a
decorative chrome plater using a
trivalent chrome bath that incorporates
a wetting agent to one that ceases to use
this process. Since the Chrome ATCM
does not explicitly state the compliance
deadlines for the changes, EPA
interprets the Chrome ATCM to require
immediate compliance with the
standard that applies to the source’s
new status.

11. Circumvention

Under the Chrome NESHAP, no
owner or operator shall build, erect,
install, or use any article, machine,
equipment, or process to conceal an
emission that would otherwise
constitute noncompliance with a
relevant standard (see 40 CFR 63.4(b)).
CARB believes that this provision is not
necessary, presumably because CARB
interprets the Chrome ATCM as
implicitly not allowing such activities.

12. Notification of New and Modified
Sources

Section 93102(j)(2) of the Chrome
ATCM allows facilities to fulfill the
notification of construction or
modification requirements in section
93102(j)(1) by complying with the
applicable district’s new source review
rule or policy, provided similar
information is obtained. Thus, the
district’s new source review rules or
policy merely serve the purpose of
obviating the need for duplicative
reporting. Such rules or policies,
however, do not change the underlying
requirement that such notification must
exist and must be generated at least
within the time frame established by
section 93102(j)(1). Furthermore, the

burden of proof of compliance rests
upon the source to prove that it
provided notice of construction or
reconstruction on time and that such
notice includes at least all of the
information included in appendix 4 of
the Chrome ATCM.

B. Proposed Action

After reviewing the request for
approval of California’s Chrome ATCM,
EPA has determined that this request
meets all the requirements necessary to
qualify for approval under section 112(1)
of the Act and 40 CFR 63.91 and 63.93.
Accordingly, EPA is proposing to
approve the Chrome ATCM as the
Federally-enforceable standard for
sources in California. If this proposed
action is finalized, then the Chrome
ATCM will be enforceable by the EPA
and citizens under the Act. Although
the local air pollution control districts
in California would have primary
implementation and enforcement
responsibility, EPA would retain the
right, pursuant to section 112(1)(7) of the
Act, to enforce any applicable emission
standard or requirement under section
112 of the Act.

C. California’s Authorities to Implement
and Enforce Section 112 Standards

1. Penalty Authorities

Previously, CARB submitted a finding
by California’s Attorney General stating
that ““State law provides civil and
criminal enforcement authority
consistent with [40 CFR] 63.91(b)(1)(i),
63.91(b)(6)(i), and 70.11, including
authority to recover penalties and fines
in a maximum amount of not less than
$10,000 per day per violation * * *
(emphasis added) (see 61 FR 25397). In
accordance with this finding, EPA
understands that the California Attorney
General interprets section 39674 and the
applicable sections of Division 26, Part
4, Chapter 4, Article 3 (‘“‘Penalties”) of
the California Health and Safety Code as
allowing the collection of penalties for
multiple violations per day. In addition,
EPA also understands that the California
Attorney General interprets section
42400(c)(2) of the California Health and
Safety Code as allowing for, among
other things, criminal penalties for
knowingly rendering inaccurate any
monitoring method required by a toxic
air contaminant rule, regulation, or
permit.

As stated in section I1.B above, EPA
would retain the right, pursuant to
section 112(1)(7) of the Act, to enforce
any applicable emission standard or
requirement under section 112 of the
Act, including the authority to seek civil
and criminal penalties up to the
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maximum amounts specified in section
113 of the Act.

2. Variances

Division 26, Part 4, Chapter 4, Articles
2 and 2.5 of the California Health and
Safety Code provide for the granting of
variances under certain circumstances.
EPA regards these provisions as wholly
external to CARB’s request for approval
to implement and enforce a section 112
program or rule and, consequently, is
proposing to take no action on these
provisions of state or local law. EPA
does not recognize the ability of a state
or local agency who has received
delegation of a section 112 program or
rule to grant relief from the duty to
comply with such Federally-enforceable
program or rule, except where such
relief is granted in accordance with
procedures allowed under section 112
of the Act. As stated above, EPA retains
the right, pursuant to section 112(1)(7) of
the Act, and citizens retain the right,
pursuant to section 304 of the Act, to
enforce any applicable emission
standard or requirement under section
112 of the Act.

Similarly, section 39666(f) of the
California Health and Safety Code
allows local agencies to approve
alternative methods from those required
in the ATCMs, but only as long as such
approvals are consistent with the Act. A
source seeking permission to use an
alternative means of emission limitation
under section 112 of the Act must also
receive approval, after notice and
opportunity for comment, from EPA
before using such alternative means of
emission limitation for the purpose of
complying with section 112 of the Act.

I11. Public Comment

EPA is seeking comment on CARB’s
request for approval of the Chrome
ATCM as a substitute for the Chrome
NESHAP. EPA will consider all public
comments submitted during the public
comment period. Issues raised by the
comments will be carefully reviewed
and considered in the decision to
approve or disapprove CARB'’s request.
EPA will provide notice of its final
decision in the Federal Register,
including a summary of the reasons for
the final decision and a summary of all
major comments.

IV. Administrative Requirements
A. Executive Orders 12866 and 13045

The Office of Management and Budget
has exempted this regulatory action
from review under Executive Order
(E.O.) 12866.

This proposed rule is not subject to
E.O. 13045, entitled “‘Protection of

Children from Environmental Health
Risks and Safety Risks,” because it is
not an “‘economically significant™ action
under E.O. 12866.

B. Executive Order 12875

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
state, local, and tribal governments *‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.” Today’s proposed rule does
not create a mandate on state, local or
tribal governments. Accordingly, the
requirements of section 1(a) of E.O.
12875 do not apply to this rule.

C. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, E.O. 13084
requires EPA to develop an effective
process permitting elected officials and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s proposed rule
does not significantly or uniquely affect
the communities of Indian tribal

governments. Accordingly, the
requirements of Section 3(b) of E.O.
13084 do not apply to this rule.

D. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

Approvals under 40 CFR 63.93 do not
create any new requirements, but
simply approve requirements that the
state or local agency is already
imposing. Therefore, because this
proposed approval does not impose any
new requirements, it does not have a
significant impact on affected small
entities.

E. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to state,
local, or tribal governments in the
aggregate, or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action proposed does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either state, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under state or local law, and imposes no
new Federal requirements. Accordingly,
no additional costs to state, local, or
tribal governments, or to the private
sector, result from this action.

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Incorporation by reference,
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Intergovernmental relations, Reporting
and recordkeeping requirements.
Authority: This action is issued under the

authority of section 112 of the Clean Air Act,
as amended, 42 U.S.C. 7412.

Dated: December 8, 1998.
David P. Howekamp,
Acting Regional Administrator, Region IX.
[FR Doc. 98-33338 Filed 12-15-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 141 and 142
[FRL-6202—1]

Stakeholders Meeting on Chemical
Monitoring Revisions for Public Water
Systems

AGENCY: Environmental Protection
Agency.

ACTION: Announcement of stakeholders
meeting.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) will hold a
two-day public meeting on January 12
and January 13, 1999 in Washington,
D.C. Please be advised that if the agenda
is completed on January 12, the meeting
will not resume on January 13, 1999.
The purpose of this meeting will be to
collect input on the appropriate course
of action to take with the Agency’s effort
to revise the monitoring requirements
for certain chemicals in drinking water.
The EPA has completed a review of new
occurrence data and intends to present
a summary of these findings at the
meeting. The data reviewed and
analyzed includes public water supply
(PWS) compliance monitoring data and
data from other water-quality
contaminant occurrence data bases.
Most of the data was formatted to
extrapolate information regarding
contaminant occurrence rates,
occurrence by contaminant groups,
contaminant co-occurrence, system
vulnerability to synthetic and volatile
organic compounds, seasonal and
temporal variations, contaminant
variability categorized by source and
system size, and an evaluation of the
national representativeness of the data
sets.

The EPA will consider the comments
and views expressed during this
meeting to determine whether it should
proceed with the suggested revisions as
presented in the Advanced Notice of
Proposed Rule Making (ANPRM) for
Chemical Monitoring Reform or
consider other approaches and
modifications. The EPA encourages the

full participation of all stakeholders
throughout this process.

DATES: The stakeholder meeting will be
held on January 12, 1999, 9:30 a.m. to
4:30 p.m. and may be extended to
January 13, 1999 9:30 a.m. to 12:00 p.m.
EST in Washington, D.C.

ADDRESSES: To register for the meeting,
please contact the EPA Safe Drinking
Water Hotline at 1-800-426-4791, or Ed
Thomas of the EPA’s Office of Ground
Water and Drinking Water at (202) 260—
0910. Participants registering in advance
will be mailed a packet of materials
before the meeting. Interested parties
who cannot attend the meeting in
person may participate via conference
call and should register with the Safe
Drinking Water Hotline. Conference
lines will be allocated on the basis of
first reserved, first served. The
stakeholder meeting will be held at the
Wyndham Bristol Hotel, 2430
Pennsylvania Avenue, N.W.,
Washington, D.C. 20037.

FOR FURTHER INFORMATION CONTACT: For
general information on meeting
logistics, please contact the Safe
Drinking Water Hotline at 1-800—426—
4791. For information on the activities
related to this rulemaking, contact: Ed
Thomas, U.S. EPA at (202) 260-0910 or
E-mail to
thomas.edwin@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: On July 3,
1997, EPA issued an Advance Notice of
Proposed Rule Making (ANPRM) for
Chemical Monitoring Reform (CMR) and
Permanent Monitoring Relief (PMR).
This ANPRM suggested regulatory
changes in chemical monitoring
requirements that would focus
monitoring on systems at risk of
contamination and on the contaminants
posing such risk. The regulatory
changes suggested in the ANPRM
covered 64 chronic contaminants
including inorganic chemicals (I0Cs),
synthetic organic chemicals (SOCs) and
volatile organic chemicals (VOCs).

The monitoring changes suggested in
the ANPRM were developed, in part,
considering the occurrence data that
were available at that time. Recognizing
that these data were limited, we
solicited additional data for use in
developing the proposed rule. In
response to this solicitation and as part
of additional information gathering,
EPA identified 17 potential data
sources. The Agency completed a
preliminary review of these data sets
and presented a summary of that review
at a stakeholder meeting on April 6,
1998, in Washington, D.C. On the basis
of its initial review and consultation
with stakeholders, the EPA was not able
to say that the new data were simply

supplementary data that supported and
confirmed the possible changes to the
monitoring requirements set forth in the
ANPRM. Stakeholders at the April 6
meeting agreed with this decision.
Following the April 6 Stakeholder
meeting, EPA published a Federal
Register Notice on July 30, 1998
indicating that the Agency had
completed a review of the monitoring
requirements for chemical contaminants
in drinking water and believed that it
was inappropriate to proceed with the
ANPRM until it had completed its
analysis of the new data.

Stakeholders at the April 6 meeting
also requested that a ‘““‘data analysis
plan” be forwarded to them for review.
On June 8, 1998, the plan was sent to
the Stakeholders. The EPA incorporated
stakeholder comments and proceeded
with data analyses in accordance with
the plan. The Agency has completed its
review of the data and intends to
present their findings at the two-day
stakeholder meeting on January 12 and
13, 1999.

Cynthia C. Dougherty,

Director, Office of Ground Water and Drinking
Water.

[FR Doc. 98-33116 Filed 12-15-98; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 980923246—-8246-01; 1.D.
071598A]

RIN 0648—-AK20

Fisheries in the Exclusive Economic
Zone Off Alaska; Modified Hired
Skipper Requirements for the
Individual Fishing Quota Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes a regulatory
amendment to the Individual Fishing
Quota (IFQ) Program for fixed gear
Pacific halibut and sablefish fisheries in
and off of Alaska. This action would
require an initial recipient of certain
categories of quota share (QS) who
wishes to hire a skipper to fish the IFQ
derived from that QS to own a
minimum of 20—percent interest in the
harvesting vessel. This 20—percent
minimum ownership requirement
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would not apply to a QS holder who
hired a skipper prior to April 17, 1997,
continues to own that vessel at no less
percentage of ownership interest than
was held on April 17, 1997, and has not
acquired additional QS through transfer
after September 23, 1997. This action is
necessary to promote the Council’s
intent to provide for an owner-operator
catcher vessel fleet in the halibut and
sablefish fixed gear fisheries off Alaska
and is intended to further the objectives
of the IFQ Program.

DATES: Comments on the proposed rule
and supporting documents must be
received by January 15, 1999.
ADDRESSES: Comments must be sent to
Sue Salveson, Assistant Regional
Administrator for Sustainable Fisheries,
Alaska Region, NMFS, Room 453, 709
West 9th Street, Juneau, AK 99801, or
P.O. Box 21668, Juneau, AK 99802,
Attention: Lori J. Gravel. Copies of the
Regulatory Impact Review/Initial
Regulatory Flexibility Analysis (RIR/
IRFA) prepared for this proposed action
also may be obtained from the same
address.

FOR FURTHER INFORMATION CONTACT:
James Hale, 907-586-7228.
SUPPLEMENTARY INFORMATION:

Background

The IFQ Program is a limited access
system for managing the fixed gear
Pacific halibut (Hippoglossus
stenolepis) and sablefish (Anoplopoma
fimbria) fisheries in waters of the
Exclusive Economic Zone off of Alaska.
The North Pacific Fishery Management
Council (Council), under authority of
the Magnuson-Stevens Fishery
Conservation and Management Act and
the Northern Pacific Halibut Act of
1982, recommended the IFQ Program,
which NMFS implemented in 1995. The
IFQ Program is designed to reduce
excessive fishing capacity, while
maintaining the social and economic
character of the fixed gear fishery and
the coastal communities where many of
these fishermen are based. To this end,
various program constraints limit
consolidation of QS and ensure that
those who actually harvest the resource
retain harvesting privileges. The Fishery
Management Plan for Groundfish of the
Gulf of Alaska and the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area (FMPs) and IFQ
implementing regulations prohibit all
leasing of IFQ derived from QS in
categories B, C, and D (QS that
authorizes the harvest but not the
processing of IFQ species on board the
vessel). Further, they require that
holders of such QS be aboard the vessel

harvesting IFQ species during all fishing
operations.

An exception to this owner-aboard
provision allows initial recipients of B,
C, or D category QS to employ a hired
skipper to fish his or her IFQ provided
that the QS holder owns the vessel on
which the IFQ is being fished. This
exception was created to allow
fishermen who had operated their
fishing businesses in this manner before
the IFQ Program was implemented to
have some flexibility to continue
operating this way under the IFQ
Program. While the IFQ Program
promotes an owner-operator fixed gear
fishery for sablefish and halibut, this
exception allows initial recipients of QS
to remain ashore while a hired skipper
harvests their IFQ. By limiting this
exception to initial recipients, the
Council designed the hired skipper
provision to expire with the eventual
transfer of all QS out of the possession
of initial recipients.

The current regulations do not specify
any minimum ownership interest that
must be acquired before the QS holder
may hire a skipper to harvest the IFQ.
An initial recipient of B, C, or D
category QS who acquires even a
nominal ownership of a vessel may hire
a skipper to fish his or her IFQ on that
vessel. In the first 2 years of the IFQ
Program, the hired skipper provision
occasionally has been used by initial
allocation QS holders who may not have
employed hired skippers prior to the
IFQ Program but who acquire as little as
0.1 percent ownership interest in a
vessel expressly for the purpose of
hiring a skipper. This practice, if
unchecked, would compromise the
Council’s intent to have an owner-
operator fishery in which the QS
holders actively participate in
harvesting operations.

In November 1995, the IFQ Industry
Implementation Team recommended
that the current regulations be revised to
require initial recipients of QS to hold
a minimum of 51 percent or a
controlling interest in a vessel in order
to take advantage of the hired skipper
provisions. In April 1997, and again in
June 1997, the Council reviewed
analyses of various options and
alternatives including requiring
minimum vessel interest of 5, 20, 49, or
51 percent. At its meeting in September
1997, the Council took final action to
recommend this proposed action.

If NMFS approves this proposed
action, initial recipients of B, C, or D
category QS who wish to hire skippers
to fish the IFQ derived from their QS
would be required to own a minimum
of 20 percent interest in the vessel on
which the IFQ species are being

harvested. This minimum vessel
ownership interest would not be
required of QS holders who have hired
skippers prior to April 17, 1997, the
date of the Council’s first review of the
analysis of this issue, provided that the
QS holder’s percentage of vessel
ownership does not fall below the
percentage held April 17, 1997, and the
QS holder has not acquired additional
QS through transfer after September 23,
1997, the date of the Council’s final
action to recommend this regulatory
change.

The rationale for setting the minimum
percentage of vessel ownership at 20
percent is to allow for most equal-
interest partnerships, such as those
between spouses. Joint ownership by
several parties each holding a
substantial equal interest in the vessel
would put each owner below the 51
percent controlling interest originally
proposed by the IFQ Industry
Implementation Team. However, the
analysis for this issue suggests that some
instances of vessel ownership below 20
percent may also represent business
arrangements in which the QS holder
has acquired a substantial ownership
interest in the vessel on which the IFQ
is to be harvested. Therefore, the
Council includes the grandfather
provision in this proposed action that
would allow percentages of vessel
ownership existing prior to April 17,
1997, to continue with regard to the
hired skipper provisions.

The grandfather provision itself
would carry restrictions. By requiring
QS holders who held lower percentages
of vessel interest prior to April 17, 1997,
to continue to hold at least the
percentage held prior to that date, the
Council intends to prevent those
grandfathered under this proposed
action from divesting themselves of all
but nominal interest in a vessel.
Moreover, because an initial recipient of
QS may hire a skipper to fish not only
the QS acquired as an initial allocation
but also any QS acquired through
transfer, the proposed action would
limit the maximum amount of QS that
could be used under the grandfather
provision to levels held prior to
September 23, 1997—-the date of the
Council’s final action on this proposal.
This restriction would assure that
exemption from the 20 percent
requirement would be granted only to
pre-existing arrangements regarding
levels of both vessel ownership and QS
holdings.

Examples

(1) If an initial allocation QS holder
owns 15 percent interest in a vessel and
hired a skipper to fish his IFQ on that
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vessel prior to April 17, 1997, then the
QS holder may continue to hire a
skipper to fish his IFQ on that vessel
provided that the QS holder’s
percentage of ownership in that
particular vessel does not fall below 15
percent. If the QS holder’s percentage of
ownership in that vessel falls, for
example, to 14 percent, the QS holder
would no longer be allowed to hire a
skipper to fish his IFQ on that vessel.
The QS holder would be required either
to be on board the vessel harvesting his
IFQ during all fishing operations or to
acquire additional ownership interest
amounting to a total minimum of 20
percent interest in the vessel. By
allowing his ownership interest in the
vessel to fall below the percentage held
prior to April 17, 1997, the QS holder
would relinquish his grandfathered
status under this provision.

(2) If the same QS holder in example
(1) acquires an ownership interest in an
additional vessel after April 17, 1997,
then the QS holder must own a
minimum of 20 percent interest in that
particular vessel in order to hire a
skipper to fish the IFQ on that vessel.
The QS holder may continue to hire a
skipper to fish for IFQ on the vessel in
example (1) provided the QS holder
continues to hold no less percentage of
ownership in that vessel than he or she
held on April 17, 1997. The
grandfathered status is specific both to
the vessel and to percentage of
ownership owned on April 17, 1997.

(3) If an initial allocation QS holder
owned a 15 percent interest in a vessel
and hired a skipper to fish his IFQ on
that vessel prior to April 17, 1997, but
relinquishes ownership in that
particular vessel and acquires
ownership interest in another vessel
after April 17, 1997, then the QS holder
must own a minimum of 20 percent
interest in the newly acquired vessel to
hire a skipper to fish the IFQ on that
vessel.

(4) If an initial allocation QS holder
owned 15 percent interest in a vessel
and hired a skipper to fish his IFQ on
that vessel prior to April 17, 1997, but
acquired additional QS through transfer
after September 23, 1997, then that QS
holder must acquire an additional
ownership interest in that same vessel
of at least 5 percent, for a total
ownership interest of at least 20 percent,
to hire a skipper to fish his IFQ on that
vessel.

A corporation or partnership that
received an initial allocation of QS
assigned to categories B, C, or D may
fish the IFQ resulting from that QS and
any additional QS acquired within the
limitations of §679.42 provided the
corporation or partnership owns a

minimum of 20 percent interest in the
vessel on which its IFQ is being fished,
and it is represented on the vessel by a
master employed by the corporation or
partnership that received the initial
allocation of QS. This authorization to
fish IFQ is not transferrable. It is noted
that the QS assigned to categories B, C,
and D for halibut in IFQ regulatory area
2C or for sablefish in the IFQ regulatory
area east of 140° W. long. must be to an
individual pursuant to §679.41 (c) of
this part and be used pursuant to
§679.41 (c) and (i).

The additional restrictions that this
proposed action would impose on those
wishing to hire skippers to fish IFQ do
not deny or prevent initial recipients of
category B, C, or D QS from enjoying the
benefits of the IFQ derived from their
QS. A QS holder who does not want to
comply with the minimum ownership
requirements can simply be on board
the vessel himself for the harvesting of
his IFQ, in which case the QS holder
would not have to possess any
ownership interest in a vessel. An
“‘owner-on-board” IFQ fishery remains
the basic intent of the Council for
category B, C, and D QS.

Classification

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

NMFS prepared an IRFA that
describes the impact this proposed rule,
if adopted, would have on small
entities. The IRFA identifies the small
entities affected by this action and
analyzes the economic impact on these
small entities.

This proposed action would
potentially affect approximately 5,000
persons who continue to hold initial
allocations of category B, C, or D QS, all
of which are classified as small entities
as well as skippers who hire themselves
out to operate fishing vessels. For
purposes of the Regulatory Flexibility
Act, NMFS generally considers a
“substantial number” to mean 20
percent of the affected small entities; in
this instance, initial allocation QS
holders and hired skippers. Primarily,
this rule would affect those who hired
skippers after April 17, 1997, and who
did not possess the minimum 20
percent of ownership interest in their
vessel. In 1997, out of a total number of
221 applications by QS owners claiming
vessel ownership for purposes of hiring
a skipper, the 49 vessel owners claiming
vessel ownership less than 20 percent
represent the vessel owners that would
be chiefly impacted by this action.

The acquisition of additional QS
represents a substantial financial
investment. No data are available on

how many, if any, additional holders of
initially allocated QS might have
planned to hire skippers in the future.
Nor are data available concerning what
percentages of vessel ownership such
QS holders might have. Fishermen for
whom vessel ownership is either
financially prohibitive or would entail a
substantial increase in capital costs
may, as is intended by the Council,
harvest their IFQ themselves, rather
than hire skippers. However, NMFS has
no information on whether it would be
possible or practical for these QS
holders to do so. If the QS holders who
hired skippers in the past and need to
acquire more vessel ownership to
continue to hire skippers do acquire
additional vessel ownership interest, the
number of hired skippers would not
change. If some QS holders do not
acquire more ownership to continue to
hire skippers, the services of some
skippers may not be retained. NMFS has
no information on the potential number
of skippers available for hire or the
potential number of QS holders who
may acquire additional vessel interest
and so not retain the services of hired
skippers.

For these reasons, it is possible that
this action could result in a decrease of
more than 5 percent in annual gross
revenues for skippers whose services are
not retained; it is also possible that this
action could result in an increase of
more than 5 percent in total costs of
production or increases in compliance
or capital costs for 20 percent or more
of the affected small entities for any QS
holders who decide to acquire
ownership interest in a vessel rather
than fish their IFQ themselves.

The Council considered a range of
alternatives for addressing the issue of
nominal or minimal vessel ownership
by QS holders who hire skippers.
Minimum ownership percentages of 5
percent, 20 percent, 49 percent, and 51
percent were analyzed and reviewed,
before recommending the present
proposed action. The Council decided
to recommend a 20 percent minimum
because a 5 percent minimum would
continue to allow minimal vessel
ownership and not solve the problem,
and options for requiring minimum
ownership of 49 and 51 percent would
have solved the problem but would
have been more burdensome to
industry, and disallowing the use of
hired skippers by all or many QS
holders who own vessels in equal
partnerships.

This action, if approved, could have
a significant economic impact on a
substantial number of small entities for
purposes of the Regulatory Flexibility
Act, and an Initial Regulatory Flexibility
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Analysis has been prepared. A copy of
this analysis is available from NMFS
(see ADDRESSES).

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: December 10, 1998.
Andrew Rosenberg,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 679 is proposed
to be amended as follows:

PART 679—FISHERIES IN THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.

2.1n 8679.42, paragraph (i)(1) and the
heading and the first sentence of the
introductory text of paragraph (j) are
revised and paragraph (j)(5) is added to
read as follows:

§679.42 Limitations on use of QS and IFQ.

* * * * *
(i)***

(1) An individual who received an
initial allocation of QS assigned to
categories B, C, or D does not have to
be on board the vessel on which his or
her IFQ is being fished or sign IFQ
landing reports if that individual owns
at least a 20 percent interest in the
vessel, and is represented on the vessel
by a master employed by that
individual. This minimum 20 percent
ownership requirement does not apply
to any individual who received an
initial allocation of QS assigned to
categories B, C, or D and who, prior to
April 17, 1997, employed a master to
fish any of the IFQ issued to that
individual, provided the individual
continues to own the vessel from which
the IFQ is being fished at no lesser
percentage of ownership interest than
was held on April 17, 1997, and
provided that individual has not
acquired additional QS through transfer
after September 23, 1997.

* * * * *

(j) Use of IFQ resulting from QS
assigned to vessel categories B, C, or D
by corporations and partnerships.
Except as provided in paragraph (j)(5) of
this section, a corporation or
partnership that received an initial
allocation of QS assigned to categories

B, C, or D may fish the IFQ resulting
from that QS and any additional QS
acquired within the limitations of this
section provided the corporation or
partnership owns at least a 20 percent
interest in the vessel on which its IFQ
is being fished, and it is represented on
the vessel by a master employed by the
corporation or partnership that received
the initial allocation of QS. * * *

* * * * *

(5) A corporation or partnership that
received an initial allocation of QS
assigned to categories B, C, or D and
that, prior to April 17, 1997, employed
a master to fish any of the IFQ issued
to that corporation or partnership may
continue to employ a master to fish its
IFQ on a vessel owned by the
corporation or partnership provided that
the corporation or partnership continues
to own the vessel from which the IFQ
is being fished at no lesser percentage of
ownership interest than was held on
April 17, 1997, and provided that
corporation or partnership did not
acquire additional QS through transfer
after September 23, 1997.

* * * * *

[FR Doc. 98-33319 Filed 12-15-98; 8:45 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[TM-98-00-200]

Notice of Program Continuation
AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Notice inviting applications for
fiscal year 1999 grant funds under the
Federal-State Marketing Improvement
Program.

SUMMARY: Notice is hereby given that
the Federal-State Marketing
Improvement Program (FSMIP) was
allocated $1,200,000 in the Federal
budget for fiscal year 1999. Funds
remain available for this program. States
interested in obtaining funds under the

program are invited to submit proposals.

While only State Departments of
Agriculture or other appropriate State
Agencies are eligible to apply for funds,
State Agencies are encouraged to
involve industry organizations in the
development of proposals and the
conduct of projects.

DATES: Applications will be accepted
through June 14, 1999.

ADDRESSES: Proposals may be sent to:
FSMIP Staff, Transportation and
Marketing, Agricultural Marketing
Service (AMS), U.S. Department of
Agriculture, Room 4006 South Building,
P. O. Box 96456, Washington, D.C.
20090-6456.

FOR FURTHER INFORMATION CONTACT: Dr.
Larry V. Summers, (202) 720-2704.

SUPPLEMENTARY INFORMATION: FSMIP is
authorized under Section 204(b) of the
Agricultural Marketing Act of 1946 (7
U.S.C. 1621 et seq.). The program is a
matching fund program designed to
assist State Departments of Agriculture
or other appropriate State agencies in
conducting studies or developing
innovative approaches related to the
marketing of agricultural products.

Other organizations interested in
participating in this program should
contact their State Department of
Agriculture’s Marketing Division to
discuss their proposal.

Mutually acceptable proposals are
submitted by the State Agency and must
be accompanied by a completed
Standard Form (SF)-424 with SF-424A
and SF-424B attached. FSMIP funds
may not be used for advertising or, with
limited exceptions, for the purchase of
equipment or facilities. Guidelines may
be obtained from your State Department
of Agriculture or the above AMS
contact.

Funds can be requested for a wide
range of marketing research and
marketing service activities, including
projects aimed at:

(1) Developing and testing new or
more efficient methods of processing,
packaging, handling, storing,
transporting, and distributing food and
other agricultural products;

(2) Assessing customer response to
new or alternative agricultural products
or marketing services and evaluating
potential opportunities for U.S.
producers, processors and other
agribusinesses, in both domestic and
international markets; and,

(3) Identifying problems and
impediments in existing channels of
trade between producers and consumers
of agricultural products and devising
improved marketing practices, facilities,
or systems to address such problems.

While all proposals which fall within
the FSMIP guidelines will be
considered, States are encouraged to
submit proposals which address the
“marketing’ issues and concerns
identified in the report of the National
Commission on Small Farms, including
projects aimed at “* * * developing
direct marketing strategies and
initiatives that primarily benefit small
farms.” and projects in which the State
agencies “* * * partner with
community-based organizations
interested in pursuing local or regional
food system strategies.”” Copies of the
FSMIP guidelines and the report of the
National Commission on Small Farms
may be obtained by contacting the
person listed as the contact for further
information.

FSMIP is listed in the ““Catalog of
Federal Domestic Assistance’ under
number 10.156 and subject agencies

must adhere to Title VI of the Civil
Rights Act of 1964, which bars
discrimination in all Federally assisted
programs.

Authority: 7 U.S.C. 1621-1627.

Dated: December 9, 1998.
Gary E. Scavongelli,

Acting Deputy Administrator, Transportation
and Marketing.
[FR Doc. 98-33292 Filed 12-11-98; 2:11 pm]

BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Forest Service

Olympic Provincial Interagency
Executive Committee (PIEC), Advisory
Committee

AGENCY: Forest Service, USDA.

ACTION: Notice of Meeting.

SUMMARY: The Olympic PIEC Advisory
Committee will meet on January 15,
1999 from 9:30 a.m. to 3:00 p.m. The
meeting will be held at the Olympic
National Forest Headquarters at 1835
Black Lake Blvd. S.W., Olympia,
Washington. Agenda items to be
covered include: (1) Review and
approve 1999 Watershed Restoration
Program and 1998 Implementation
Monitoring Report; (2) Discussion of
several items from the Adaptive
Management Area Guide; (3) Carbon
Sequestration study presentation; (4)
1999 Recreation Program Budget
Impacts; (5) Review meeting attendance
policy; (6) Update on Effectiveness
Monitoring Pilot Proposal. All Olympic
Province Advisory Committee meetings
are open to the public. Interested
citizens are encouraged to attend.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to Kathy Snow, Province Liaison,
USDA, Quilcene Ranger District, P.O.
Box 280, Quilcene, WA 98376, (360)
765-2211 or Claire Lavendel, Acting
Forest Supervisor, at (360) 956-2301.

Dated: December 7, 1998.
Claire Lavendel,

Acting Forest Supervisor.
[FR Doc. 98-33245 Filed 12—-15-98; 8:45 am]

BILLING CODE 3410-11-M
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DEPARTMENT OF COMMERCE
Bureau of Export Administration

President’s Export Council,
Subcommittee on Export
Administration; Notice of Partially
Closed Meeting

A partially closed meeting of the
President’s Export Council
Subcommittee on Export
Administration (PECSEA) will be held
January 6, 1999, 9:00 a.m., at the U.S.
Department of Commerce, Herbert C.
Hoover Building, Room 4832, 14th
Street between Pennsylvania and
Constitution Avenues, N.W.,
Washington, D.C. The Subcommittee
provides advice on matters pertinent to
those portions of the Export
Administration Act, as amended, that
deal with United States policies of
encouraging trade with all countries
with which the United States has
diplomatic or trading relations and of
controlling trade for national security
and foreign policy reasons.

Public Session

1. Opening remarks by the Chairman.

2. Presentation of papers or comments
by the public.

3. Update on Administration export
control initiatives.

4. Task Force reports.

Closed Session

5. Discussion of matters properly
classified under Executive Order 12958,
dealing with the U.S. export control
program and strategic criteria related
thereto.

The General Session of the meeting is
open to the public and a limited number
of seats will be available. Reservations
are not required. To the extent time
permits, members of the public may
present oral statements to the
Committee. Written statements may be
submitted at any time before or after the
meeting. However, to facilitate
distribution of public presentation
materials to the Committee members,
the Committee suggests that public
presentation materials or comments be
forwarded before the meeting to the
address listed below: Ms. Lee Ann
Carpenter, Advisory Committees MS:
3886C, Bureau of Export
Administration, 15th St. & Pennsylvania
Ave., N.W., U.S. Department of
Commerce, Washington, D.C. 20230.

A Notice of Determination to close
meetings, or portions of meetings, of the
Subcommittee to the public on the basis
of 5 U.S.C. 522(c)(1) was approved
October 16, 1997, in accordance with
the Federal Advisory Committee Act. A
copy of the Notice of Determination is

available for public inspection and
copying in the Central Reference and
Records Inspection Facility, Room 6020,
U.S. Department of Commerce,
Washington, D.C. For further
information, contact Ms. Lee Ann
Carpenter on (202) 482—-2583.

Dated: December 10, 1998.
lain S. Baird,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 98-33341 Filed 12-15-98; 8:45 am]
BILLING CODE 3510-33-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Docket 55-98]

Foreign-Trade Zone 138—Columbus,
Ohio, Area; Application for Expansion

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board), by the Rickenbacker Port
Authority (RPA), grantee of Foreign-
Trade Zone 138, requesting authority to
expand its zone to include additional
sites in Columbus and Lima, Ohio,
adjacent to the Columbus Customs port
of entry. The application was submitted
pursuant to the provisions of the
Foreign-Trade Zones Act, as amended
(19 U.S.C. 81a—81u), and the regulations
of the Board (15 CFR Part 400). It was
formally filed on December 4, 1998.

FTZ 138 was approved on March 13,
1987 (Board Order 351, 52 FR 9319, 3/
24/87) and expanded on February 23,
1994 (Board Order 685, 59 FR 10783, 3/
8/94). The general-purpose zone
consists of a site (1,926 acres—3 parcels)
at the Rickenbacker International
Airport in Franklin County.

The applicant is now requesting
authority to expand the general-purpose
zone to increase the approved area at its
existing site and to include a new site
in Lima, Ohio: Site 1—include an
additional parcel (2,787 acres) at the
Rickenbacker International Airport,
Franklin County; and, Proposed Site 2
(136 acres, 3 adjacent parcels)—
industrial park project, McClain Road,
Lima (Allen County). The proposed
expansion area at Rickenbacker Airport
is part of a former U.S. Air Force Base
which is owned by the U.S. Air Force
but is under the control of RPA. The
land will eventually be transferred to
RPA. The Lima site is owned by the
Allen County Port Authority and will be
developed as an industrial park. No
specific manufacturing requests are
being made at this time. Such requests
would be made to the Board on a case-
by-case basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at the address
below. The closing period for their
receipt is February 16, 1999. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period (to March 1, 1999).

A copy of the application and
accompanying exhibits will be available
for public inspection at each of the
following locations:

U.S. Department of Commerce, Export
Assistance Center, International Trade
Administration, US&FCS, 37 North
High Street, 4th Floor, Columbus,
Ohio 43215

Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
3716, U.S. Department of Commerce,
14th & Pennsylvania Avenue, NW,
Washington, DC 20230.

Dated: December 7, 1998.
Dennis Puccinelli,
Acting Executive Secretary.
[FR Doc. 98-33328 Filed 12-15-98; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 56-98]

Foreign-Trade Zone 35—Philadelphia,
PA; Application for Subzone Status,
Kvaerner Philadelphia Shipyard, Inc.
(Shipbuilding)

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Philadelphia Regional
Port Authority, grantee of FTZ 35,
requesting special-purpose subzone
status for the shipbuilding facility of
Kvaerner Philadelphia Shipyard, Inc.
(KPSI), in Philadelphia, Pennsylvania
(formerly operated by the U.S. Navy).
The application was submitted pursuant
to the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 8la—
81u), and the regulations of the Board
(15 CFR Part 400). It was formally filed
on December 10, 1998.

The KPSI shipyard (114 acres, up to
1,000 employees) is located on the
Delaware River in the Philadelphia
Naval Business Center, Philadelphia,
Pennsylvania. Currently undergoing
extensive renovation, the facility will be
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used for the construction, repair, and
conversion of commercial vessels for
domestic and international customers.
Foreign components that may be used at
the KPSI shipyard (up to 30% of total)
include propulsion units, engines and
control systems, profile steel, pumps,
alarm systems, diesel generators,
navigation equipment, radio
communications, rudder systems, radar
apparatus, pumps, CO, discharge
systems, propellers and shafts, winches,
windlass, ships’ logs, depth sounding
equipment, boilers, inert gas plants,
electro-hydraulic power racks,
switchboards/panels/consoles (1998
duty rate range: free—5.7%, ad
valorem).

FTZ procedures would exempt KPSI
from Customs duty payments on the
foreign components (except steel mill
products) used in export activity. On its
domestic sales, the company would be
able to choose the duty rate that applies
to finished oceangoing vessels (duty
free) for the foreign-origin components
noted above. The manufacturing activity
conducted under FTZ procedures would
be subject to the “‘standard shipyard
restriction” applicable to foreign-origin
steel mill products (e.g., angles, pipe,
plate), which requires that Customs
duties be paid on such items. The
application indicates that the savings
from FTZ procedures would help
improve the facility’s international
competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and three copies)
shall be addressed to the Board’s
Executive Secretary at the address
below. The closing period for their
receipt is February 16, 1999. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period (to March 1, 1999).

A copy of the application will be
available for public inspection at the
following locations:

U.S. Department of Commerce, Export
Assistance Center, 615 Chestnut
Street, Suite 1501, Philadelphia, PA
19106

Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
3716, U.S. Department of Commerce,
14th Street & Pennsylvania Avenue,
NW, Washington, DC 20230.

Dated: December 10, 1998.
Dennis Puccinelli,
Acting Executive Secretary.
[FR Doc. 98-33329 Filed 12-15-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-588-028]

Roller Chain, Other Than Bicycle, From
Japan: Amended Final Results of
Expedited Sunset Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce

ACTION: Notice of Amendment to Final
Results of Expedited Sunset Review:
Roller Chain, Other Than Bicycle, from
Japan

SUMMARY: On November 10, 1998, the
Department of Commerce (*‘the
Department”) published in the Federal
Register (63 FR 63026) the final results
of its expedited sunset review of the
antidumping finding on roller chain,
other than bicycle, from Japan.
Subsequent to the publication of the
final results, we received comments
requesting correction of ministerial
errors appearing in the notice. After
analyzing the comments submitted, we
are amending our final results to correct
the ministerial errors. Based on the
correction of the ministerial errors, we
removed from the Appendix contained
in the notice of final results, the listing
for Enuma Chain/Daido and for Enuma
Chain/Meisi. These combination
producers/exporters were not reviewed
in the first administrative review
conducted by the Department and,
therefore, should not have been
included in the Appendix. In addition,
we are correcting the margin listed in
the Appendix for Sugiyama/HKK from
15 percent to 0.15 percent.

EFFECTIVE DATE: December 16, 1998.

FOR FURTHER INFORMATION CONTACT:
Martha V. Douthit or Melissa G.
Skinner, Office of Policy for Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th St. & Constitution Ave.,
NW, Washington, D.C. 20230: telephone
(202) 482-3207 or (202) 482-1560,
respectively.

SUPPLEMENTARY INFORMATION:
Background

On November 10, 1998, the
Department of Commerce (*‘the

Department’’) published in the Federal
Register (63 FR 63026) the final results
of its expedited sunset review of the
antidumping finding on roller chain,
other than bicycle, from Japan.
Subsequent to the publication of the
final results, we received comments on
behalf of Daido Tsusho Co., Ltd. and
Daido Corporation (collectively
“Daido’’) requesting correction of
ministerial errors appearing in the
notice.

Clerical Error Allegations

Daido alleges that the Department
stated in its notice of final results that
it intended to use the “‘original margins
calculated by the Department’ as
reported in Roller Chain, Other Than
Bicycle, From Japan; 46 FR 44488
(September 4, 1981). Because the
manufacturer/ exporter combinations of
Enuma Chain/Daido and Enuma Chain/
Meisi were not included in the
September 4, 1981, notice, they should
be deleted from the November 10, 1998,
notice, and from the information
reported to the International Trade
Commission. Daido also alleges that the
November 10, 1998, notice of final
results contains a typographical error
that should be corrected. Specifically,
Daido alleges that the September 4,
1981, notice shows a dumping margin of
*.15%" for the Sugiyama/HKK
manufacturer/exporter combination,
whereas the November 10, 1998, notice
shows a dumping margin of 15% for the
combination.

After analyzing the comments
submitted, we are amending our final
results to correct the ministerial errors.
Based on the correction of the
ministerial errors, we remove from the
Appendix contained in the notice of
final result, the listing for Enuma Chain/
Daido and for Enuma Chain/Meisi.
These combination producers/exporters
were not reviewed in the first
administrative review conducted by the
Department and, therefore, should not
have been included in the Appendix. In
addition, we are correcting the margin
listed in the Appendix for Sugiyama/
HKK from 15 percent to 0.15 percent.

Amended Final Results of Review

A complete revised Appendix is
attached.

This amendment is issued and
published in accordance with sections
751(h) and 777(i) of the Act.
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Dated: December 10, 1998.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

APPENDIX
Manufacturer/Exporter (;')veI?(r:%Ir?t)

A&KCO oo 1.84
Ajia Kikei BoeKi .........ccccceveeenee. 1.84
APC COIp .evveeeeeeiiiiiiieeieee s 0
Asia Machinery .........ccccveevenns 2.00
Auto Dynamics ........cccocveeneennnen. 5.36
C. Oh i 0
Central Automotive ................... 2.00
Cherry Industrial ...........cccoeneee. 20.00
Daido Enterprising .............cc..... 2.00
Daido Kogyo Co., Ltd ............... 1.18
Daido Sangyo ........cccccceevenieenn. 5.36
Deer Island ........cccccocevniininnenn 43.29
Detroit Industries ...........cccoceenee. 5.36
Empire Motor ........ccccevvvrinnenn 5.36
Enuma Chain Manufacturing Co 1.18
Fee International .............cccc..... 1.84
Fuji Lumber .......ccccceiiiiniiiinenn 0
Fuji Motors (Zenoah) ................ 5.36
Fuji SEIKO oo 43.29
Fukoku .....cccooviiii 5.36
Hajime ..o 5.36
Harima Enterprise ...........ccccee... 0
Henry Abe ........cccoeeens 5.36
HIC Trading Co., Ltd .... 0
Hiro Enterprises .........ccocveuvene. 0
Hitachi Metals/Hitachi Intl ......... 2.76
Hitachi Metals/All Other Import-

BIS i 1.84
HKS Japan ............. 20.00
Hodaka Kogyosho . 5.36
Honda Motor .........cccceevivinnenne. ®)
[ & OC oo 5.36
IKEtOKU .veeiiiiiiiriicceecece 5.36
Izumi Chain Mfg. Co., Ltd ......... 6.93
JEICO oot 0
Kaga Kogyo (Kaga Industries

Co., Ltd.) e, 0
Kaga/APC ......ccooiieiiiiiiiiie 0
Kaga Koken/TK Products ......... 1.00
Karl Mayer Textile ...........c.coe..... 0
Kashima Trading ........cc.cccocuenee. 43.29
Katayama Chain Co., Ltd ......... 43.29
KawasakKi .........ccoveerveinennineennn 1.00
KOKUS@I ...ooiviiiiiiiieiiecc e 5.36
Marubeni .......cccceviiiiiiieien 0
Maruka Machinery .................... 5.36
MC Intl i 5.36
Meiho YOKO .....ccooviviiiiiiiiien 43.29
Meisei Trading ......cccccecveeeineenn. 1.18
Miewa Trading .........ccccoevvrueennn 3.00
MIESUI . 13.40
Mitsubishi ..o 5.36
Mitsubishi Boeki ..........c.cccocueenee. 34.80
Mitsubishi Motors ............ccceeee. 5.36
Myasaki Shokai ..........cc.cccecueenee. 5.36
Naniwa Kogyo .......cccceereerueenne 43.29
Nankai Buhin ...........cccoceiiineen. 5.36
Nickel & Lyons ........cccccoceevineenn. 5.36
Nippo Buhin ......ccccceeiiiiiiinn. 5.36
Nissan Motor .........ccccoeceerinenenn. 0
Nissei Company ........cccccceeeueenn. 12.80
Nissho Iwai .......cccevcviiniiiinenn 0
Nomura Shoji ......cccoeevevriiinnenn 5.36
Oriental Chain .......cccccoviiennene 0
Osaka Buhin .......ccccociniiincns 5.36
Pulton Chain ......cccoooeiniiiieenn 0

APPENDIX—Continued

Manufacturer/Exporter ([%?é%igt)
Pulton/HIC Trading ........cccueee. 0
Pulton/I&OC ......cceeiiiiiieie 0
Refac Intl ......ccoooviiiiiii, 5.36
RoOCKy ASia ...cccveviiiiiiiiieieee 6.93
Royal Industires .........cccccovcueenne 2.00
Ryobi Ltd ......oooveiiiiiiiiieee 2.00
Sanko CO ....coevevveiiiiiiieee 9.37
Schneider Engineering ............. 2.00
Shima Trading 6.99
Shinyei Kaisha 5.36
Shinyo Ind ........cccoeieeenne 43.29
Sugiyama/Fuji Lumber .............. 0
Sugiyama/Harima Enterprise .... 0
Sugiyama/HKK ........cccccoeeevneene 0.15
Sugiyama/l & OC .......ccccceeeueeen. 0
Sugiyama/All Others ................. 0
Sumitomo Shoji Kaisha ............ 5.36
Suzuki MOtOr ......cocvveviiiiieeiiene 0
Tabard .......cccoeviiiiiiii 43.29
Taikyo Sangyo .......cccccceevevveneene 0
Taiyo Shokai ........cccceeeeiiiieenns 43.29
Takara Auto Parts .........c.cccce... 29.52
Takasago (currently RK Excel) 5.36
Tanaka Kogyo ........ccccceervvineene 5.36
Tashiro .......ccccevvieviciiiiiieee 5.36
Tatsumiya Kogyo .........cccceeeeene 2.00
TEC Engineering .......cccoceveennne 5.36
Teijin Shojhi Kaisha Ltd ............ 5.36
TK Products ........cccceeviiiiiennene 1.00
Tokyo ENterprise .........cccocveeene 5.36
Tokyo Incentive ..........cccoecveennnee 5.36
Tokyo Ryuki Seizo ........c.cccce.... 0
TOShO ...coocvveiiiie, 5.36
Toyo Kogyo Mazda .... 0
Toyo Menka Kaisha ... 5.36
Toyota Motor Sales .................. 43.29

Tsubakimoto Chain ................... *)

Tsujimoto Shokai .........cccceeenee 5.36
United Trading CO .....cccceevuueenne 5.36
Universal Trading .........cccccceenee. 5.36
Y-K Brothers Shokai ................. 5.36
Yamaha Motor .........ccccccceeeneeen. 2.00
Yamakyu Chain ..........cccceeenne 9.37
Yoshida Auto ........cccceevevveeennnnen. 43.29
Yoshimura .........occcvvvvveeeiiiiiines 5.36
Zushi Industries ........ccccoceveeenns 5.36
All Other Firms .......ccccveeeveiiiines 15.92

1 Revoked.

[FR Doc. 98-33330 Filed 12—-15-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Georgia Institute of Technology;
Notice of Decision on Application for
Duty-Free Entry of Scientific
Instrument

This is a decision pursuant to Section
6(c) of the Educational, Scientific and
Cultural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 897; 15
CFR part 301). Related records can be
viewed between 8:30 AM and 5:00 PM
in Room 4211, U.S. Department of

Commerce, 14th and Constitution
Avenue, N.W., Washington, D.C.

Decision: Denied. Applicant has failed
to establish that domestic instruments of
equivalent scientific value to the foreign
instrument for the intended purposes
are not available.

Reasons: Section 301.5(e)(4) of the
regulations requires the denial of
applications that have been denied
without prejudice to resubmission if
they are not resubmitted within the
specified time period. This is the case
for the following docket.

Docket Number: 97-105. Applicant:
Georgia Institute of Technology,
Institute for Bioengineering and
Bioscience, 281 Ferst Drive, SST/P.
Weber Building, Atlanta, GA 30332—
0363. Instrument: CardioMed
Flowmeter, Model CM4008.
Manufacturer: MediStim as, Norway.
Date of Denial Without Prejudice to
Resubmission: August 26, 1998.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 98-33331 Filed 12-15-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Applications for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897; 15 CFR part
301), we invite comments on the
question of whether instruments of
equivalent scientific value, for the
purposes for which the instruments
shown below are intended to be used,
are being manufactured in the United
States.

Comments must comply with 15 CFR
301.5(a)(3) and (4) of the regulations and
be filed within 20 days with the
Statutory Import Programs Staff, U.S.
Department of Commerce, Washington,
D.C. 20230. Applications may be
examined between 8:30 A.M. and 5:00
P.M. in Room 4211, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C.

Docket Number: 98—-059. Applicant:
Rutgers, The State University of New
Jersey, Institute of Marine and Coastal
Science, 56 Bevier Road, Piscataway, NJ
08854. Instrument: Current Meter,
Model RCM-9. Manufacturer: Aanderaa
Instruments A/S, Norway. Intended Use:
The instrument is intended to be used
to measure the flow velocity during
experiments conducted to quantify the
nitrogen flux through the estuary-ocean
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boundary and identify causes for the
variability in nitrogen flux. Application
accepted by Commissioner of Customs:
November 6, 1998.

Docket Number: 98—-060. Applicant:
lowa State University of Science &
Technology, 3616 Administrative
Services Building, Ames, |IA 50011
3616. Instrument: Variable Temperature
Scanning Tunneling Microscope.
Manufacturer: Omicron Vakuum Physik,
Germany. Intended Use: The instrument
will be used for characterization and
fundamental studies of submonolayer to
multilayer metal films deposited on
metal single crystal surfaces. The
studies will involve depositing metals
onto metal substrates at a given
temperature and following the evolution
of the surface structure for time periods
as long as 12 hours using the
instrument. The evolution of the films
will be studied both during and after
deposition. In addition, the instrument
will be used for educational purposes in
the courses Chemistry 576-Surface
Chemistry and Chemistry 699-Research.
Application accepted by Commissioner
of Customs: November 19, 1998.

Docket Number: 98-061. Applicant:
The University of Chicago, Operator of
Argonne National Laboratory, 9700 S.
Cass Avenue, Argonne, IL 60439.
Instrument: lon Source. Manufacturer:
Atomika Instruments, Germany.
Intended Use: The instrument will be
used as a desorption source in depth
profiling and trace analysis of a wide
variety of materials ranging from semi-
conductor wafers (Si, GaAs, HgCdTe) to
solar wind collector foils of a diamond.
The objective of this research is to
analyze near-surface concentrations
below one part per trillion (several
orders of magnitude below the current
capability anywhere in the world).
Application accepted by Commissioner
of Customs: November 24, 1998.

Docket Number: 98—-062. Applicant:
University of California, Davis,
Department of Applied Science,
Institute for Laser Science and
Applications, Lawrence Livermore
National Laboratory, 7000 East Avenue,
Livermore, CA 94550. Instrument:
Titanium Sapphire Oscillator.
Manufacturer: Femtolasers Produktions,
Germany. Intended Use: The instrument
is intended to be used for the study of
the interactions of ultrashort, ultrahigh
intensity laser pulses with relativistic
electron beams in vacuum in the
following experiments: (a) production of
ultrashort electron bunches in a rf
photoinjector for the production of
Coherent Synchroton Radiation in a
Free Electron Laser, (b) Vacuum Laser
Acceleration of electron beams using
either ““pondermotive scattering” or

‘“chirped pulse inverse free electron
lasers” and (c) production of short,
intense bursts of x-rays using Compton
Scattering for basic and applied physics
applications. Application accepted by
Commissioner of Customs: November
24,1998.

Docket Number: 98-063. Applicant:
University of Maryland, Center for
Microanalysis and Microscopy,
Department of Materials and Nuclear
Engineering, Building 090, College Park,
MD 20742. Instrument: Electron
Microprobe, Model JXA-8900R.
Manufacturer: JEOL Ltd., Japan.
Intended Use: The instrument is
intended to be used for studies of the
chemical composition and elemental
distribution of geological materials,
engineering materials, biologic
materials, thin films on substrates, and
the chemistry of various other objects of
interest. These studies will involve
experiments consisting of focusing a
high voltage electron beam on a solid
sample (usually a polished grain mount
or cross-section, thin section or other
ceramic), generating characteristic x-
rays, and measuring these x-rays
guantitatively with wavelength and
energy dispersive spectrometers. In
addition, the instrument will be used for
hands-on training in operation of the
instrument. Application accepted by
Commissioner of Customs: November
24,1998.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 98-33333 Filed 12—-15-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

University of California, Davis; Notice
of Decision on Application for Duty-
Free Entry of Scientific Instrument

This decision is made pursuant to
Section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89—
651, 80 Stat. 897; 15 CFR part 301).
Related records can be viewed between
8:30 A.M. and 5:00 P.M. in Room 4211,
U.S. Department of Commerce, 14th and
Constitution Avenue, N.W.,
Washington, D.C.

Docket Number: 98-047. Applicant:
University of California, Davis, Davis,
CA 95616. Instrument: Plasma
Generating Machine, Model SPS-1050.
Manufacturer: Sumitomo Coal Mining
Co., Japan. Intended Use: See notice at
63 FR 54676, October 13, 1998.

Comments: None received. Decision:
Approved. No instrument of equivalent

scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument
provides quick formation of dense, hard
materials from powders using spark
plasma sintering. The National Institute
of Standards and Technology advised
December 1, 1998 that (1) this capability
is pertinent to the applicant’s intended
purpose and (2) it knows of no domestic
instrument or apparatus of equivalent
scientific value to the foreign
instrument for the applicant’s intended
use.

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instrument which is being
manufactured in the United States.
Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 98-33332 Filed 12-15-98; 8:45 am)]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration
Export Trade Certificate of Review

ACTION: Notice of Application to Amend
Certificate.

SUMMARY: The Office of Export Trading
Company Affairs (“OETCA"),
International Trade Administration,
Department of Commerce, has received
an application to amend an Export
Trade Certificate of Review. This notice
summarizes the proposed amendment
and requests comments relevant to
whether the amended Certificate should
be issued.

FOR FURTHER INFORMATION CONTACT:
Morton Schnabel, Director, Office of
Export Trading Company Affairs,
International Trade Administration,
(202) 482-5131. This is not a toll-free
number.

SUPPLEMENTARY INFORMATION: Title Il of
the Export Trading Company Act of
1982 (15 U.S.C. 4001-21) authorizes the
Secretary of Commerce to issue Export
Trade Certificates of Review. A
Certificate of Review protects the holder
and the members identified in the
Certificate from state and federal
government antitrust actions and from
private, treble damage antitrust actions
for the export conduct specified in the
Certificate and carried out in
compliance with its terms and
conditions. Section 302(b)(1) of the Act
and 15 CFR 325.6(a) require the
Secretary to publish a notice in the
Federal Register identifying the
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applicant and summarizing its proposed
export conduct.

Request for Public Comments

Interested parties may submit written
comments relevant to the determination
whether an amended Certificate should
be issued. If the comments include any
privileged or confidential business
information, it must be clearly marked
and a nonconfidential version of the
comments (identified as such) should be
included. Any comments not marked
privileged or confidential business
information will be deemed to be
nonconfidential. An original and five
copies, plus two copies of the
nonconfidential version, should be
submitted no later than 20 days after the
date of this notice to: Office of Export
Trading Company Affairs, International
Trade Administration, Department of
Commerce, Room 1800H, Washington,
D.C. 20230. Information submitted by
any person is exempt from disclosure
under the Freedom of Information Act
(5 U.S.C. 552). However,
nonconfidential versions of the
comments will be made available to the
applicant if necessary for determining
whether or not to issue the Certificate.
Comments should refer to this
application as ““‘Export Trade Certificate
of Review, application number 87—
5A001.”

The American Film Marketing
Association’s (“AFMA”) original
Certificate was issued on April 10, 1987
(52 FR 12578, April 17, 1987) and
previously amended on March 25, 1988
(53 FR 10267, March 30, 1988); August
29, 1989 (54 FR 36848, September 5,
1989); November 5, 1991 (56 FR 57515,
November 12, 1991); and August 26,
1993 (58 FR 46161, September 1, 1993).
A summary of the application for an
amendment follows.

Summary of the Application

Applicant: American Film Marketing
Association (“AFMA”), 10850 Wilshire
Blvd., 9th Floor, Los Angeles, California
90024-4321.

Contact: Jefferson C. Glassie, Legal
Counsel, Telephone: (202) 639-6000.

Application No.: 87-5A001.

Date Deemed Submitted: December 9,
1998.

Proposed Amendment: AFMA seeks
to amend its Certificate to:

1. Add the following companies as
new “Members’ of the Certificate
within the meaning of section 325.2(1)
of the Regulations (15 C.F.R. 325.2(1)):
Alain Siritzky Productions (ASP), Los
Angeles, CA; Alfred Haber Distribution,
Inc., Palisades Park, NJ; Alliance
Communications Corporation, Beverly
Hills, CA; Arama Entertainment, Inc.,

Encino, CA; Arrow Films International
Inc., New York, NY; Artisan
Entertainment, Santa Monica, CA;
Associated Television International,
Hollywood, CA; Bank of America NT &
SA, Los Angeles, CA; Banque Paribas,
Los Angeles, CA; Blue Rider Pictures,
Santa Monica, CA; Bonneville
Worldwide Entertainment, Encino, CA;
Capella International, Inc., Beverly
Hills, CA; Cecchi Gori Group, Los
Angeles, CA; Chase Manhattan Bank,
Los Angeles, CA; Cinema Arts
Entertainment, Beverly Hills, CA;
Cinema Completions International, Inc.,
Universal City, CA; Cinema Financial
Services, Inc., New York, NY;
Cinequanon Pictures International, Los
Angeles, CA; City National Bank,
Beverly Hills, CA; CLT-UFA, Beverly
Hills, CA; Comerica Bank-California,
Los Angeles, CA; Coutts & Co./Natwest
Group, Beverly Hills, CA,; Crystal Sky
Communications, Los Angeles, CA,
Discovery Communications, Inc.,
Bethesda, MD; Distant Horizon Ltd., Los
Angeles, CA; Dream Entertainment, Los
Angeles, CA; Film Finances, Inc., Los
Angeles, CA; Film Roman, Inc., N.
Hollywood, CA; Films (Guernsey)
Limited, Los Angeles, CA; Franchise
Pictures, Los Angeles, CA; Goldcrest
Films International Ltd., Los Angeles,
CA; Good Machine International, Inc.,
New York, NY; Green Communications,
Burbank, CA; Hamdon Entertainment,
Studio City, VA; Harmony Gold USA
Inc., Los Angeles, CA; HBO Enterprises,
New York, NY; IFM Film Associates,
Inc., Los Angeles, CA; Imperial
Entertainment Group, Beverly Hills, CA;
Initial Entertainment, Los Angeles, CA;
Interlight Pictures, W. Hollywood, CA;
Intermedia, Beverly Hills, CA;
International Keystone Entertainment,
Inc., Malibu, CA; Kathy Morgan
International (KMI), Los Angeles, CA;
King World Productions, Inc., New
York, NY; Kushner-Locke Company,
The, Los Angeles, CA; Lakeshore
International, Hollywood, CA; Lewis
Horwitz Organization, Los Angeles, CA;
Lions Gate Films International, Los
Angeles, CA; Lumiere International, Los
Angeles, CA; Marquee Entertainment
Inc., Los Angeles, CA; MTG Media
Properties, Ltd., New York, NY; Natexis
Bank—BFCE, Los Angeles, CA; NBC
Enterprises, Burbank, CA; Nu Image,
Los Angeles, CA; Oasis Pictures, Los
Angeles, CA; October Films
International, New York, NY; P.M.
Entertainment, Sunland, CA; Pacific
Century Bank, Encino, CA; Pandora
Cinema, Santa Monica, CA; Pearson
Television International, Los Angeles,
CA; Phoenician Entertainment, Sherman
Oaks, CA,; Playboy Entertainment

Group, Inc., Beverly Hills, CA; Quadra
Entertainment, Beverly Hills, CA;
Redwood Communications, Venice, CA;
Regent Entertainment, Los Angeles, CA;
Republic Bank California N.A., Beverly
Hills, CA; RKO Pictures, Los Angeles,
CA; Rysher Entertainment, Santa
Monica, CA; Seven Arts Entertainment,
Hollywood, CA; Shooting Gallery, The,
Beverly Hills, CA; Showcase
Entertainment, Inc., Woodland Hills,
CA; Silicon Valley Bank, Entertainment
Division, Los Angeles, CA; Tomorrow
Film Corp., Santa Monica, CA; Trident
Releasing, Inc., Los Angeles, CA; United
Film Distributors, Inc., Los Angeles, CA;
and Village Roadshow Pictures Int’l.,
Burbank, CA;

2. Delete as “Members” of the
Certificate: Alice Entertainment, Inc./
Kidpix Entertainment, Inc.; Angelika
Films, Inc.; Arista Films, Inc.; Carolco
Service, Inc.; Cinetrust Entertainment
Corp.; Dino De Laurentiis
Communications; Double Helix Films;
Film World Entertainments/Miracle
Films; Fries Distribution Co.; Grand Am
Ltd.; Hemdale Communications, Inc.;
Inter-Ocean Film Sales, Ltd.; |.R.S.
Media International; ITC Entertainment
Group; Kings Road Entertainment, Inc.;
Lone Star Pictures International, Inc.;
Manley Productions, Inc.; The Movie
Group, Inc.; New World International;
Odyssey Distributors, Ltd.; Penta
International, Ltd.; Reel Movies
International, Inc.; The Samuel
Goldwyn Company; Trans Atlantic
Entertainment/I.R.S.; Turner Pictures
Worldwide; West Side Studios; and 21st
Century Film Corporation; and

3. Change the listing of the company
name for the current ““Members’’ cited
in this paragraph to the new listing cited
in parenthesis as follows: Image
Organization, Inc. (Behaviour
Worldwide, Inc.); Big Bear Licensing
Corporation (Big Bear Licensing
Corporation, Inc.); ABC Distribution
Company (Buena Vista Film Sales);
Cinevest Entertainment (Castle Hill
Productions, Inc.); Paul International,
Inc. (Crystal Sky Communications);
Curb Organization (Curb Entertainment
International Corp.); Gel Distribution
(G.E.L. Productions); Full Moon
Entertainment (Full Moon Pictures);
Golden Harvest/Golden
Communications (Golden Harvest
Entertainment Co., Ltd.); American First
Run Studios/Zantar (Keller
Entertainment Group); I.N.I.
Entertainment Group, Inc. (Liberty
International Entertainment, Inc.); Lway
Productions (Marquee Entertainment,
Inc.); Noble Productions, Inc./Noble
Film (Noble Productions, Inc.); Overseas
Filmgroup Inc. (Overseas Film Group/
First Look Pictures); Republic Pictures
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International (Republic Entertainment,
Inc.); Imperial Entertainment B.V.
(Scanbox International, Inc.); Starway
International Corporation (Starway
International); The Summit Group
(Summit Entertainment); and Troma,
Inc. (Troma Entertainment, Inc.).

Dated: December 10, 1998.
Morton Schnabel,

Director, Office of Export Trading, Company
Affairs.

[FR Doc. 98-33278 Filed 12-15-98; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE
International Trade Administration

Export Trade Certificate of Review

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice of Initiation of Process to
Revoke Export Trade Certificate of
Review No. 84-00015.

SUMMARY: The Secretary of Commerce
issued an export trade certificate of
review to AEON International
Corporation. Because this certificate
holder has failed to file an annual report
as required by law, the Department is
initiating proceedings to revoke the
certificate. This notice summarizes the
notification letter sent to AEON
International Corporation.

FOR FURTHER INFORMATION CONTACT:
Morton Schnabel, Director, Office of
Export Trading Company Affairs,
International Trade Administration,
(202) 482-5131. This is not a toll-free
number.

SUPPLEMENTARY INFORMATION: Title Il of
the Export Trading Company Act of
1982 (“the Act™) [15 U.S.C. 4011-21]
authorizes the Secretary of Commerce to
issue export trade certificates of review.
The regulations implementing Title Il
(“‘the Regulations’) are found at 15 CFR
part 325. Pursuant to this authority, a
certificate of review was issued on July
16, 1984 to AEON International

Corporation. . )
A certificate holder is required by law

[Section 308 of the Act, 15 U.S.C. 4018]
to submit to the Department of
Commerce annual reports that update
financial and other information relating
to business activities covered by its
certificate. The annual report is due
within 45 days after the anniversary
date of the issuance of the certificate of
review [Sections 325.14(a) and (b) of the
Regulations]. Failure to submit a
complete annual report may be the basis
for revocation. [Sections 325.10(a) and

325.14(c) of the Regulations].
The Department of Commerce sent to

AEON International Corporation, on

July 6, 1998, a letter containing annual
report questions with a reminder that its
annual report was due on August 30,
1998. Additional reminders were sent
on September 15, 1998, and on October
13, 1998. The Department has received
no written response to any of these
letters.

On December 10, 1998, and in
accordance with Section 325.10 (c)[1] of
the Regulations, a letter was sent by
certified mail to notify AEON
International Corporation that the
Department was formally initiating the
process to revoke its certificate. The
letter stated that this action is being
taken because of the certificate holder’s
failure to file an annual report.

In accordance with Section
325.10(c)[2] of the Regulations, each
certificate holder has thirty days from
the day after its receipt of the
notification letter in which to respond.
The certificate holder is deemed to have
received this letter as of the date on
which this notice is published in the
Federal Register. For good cause shown,
the Department of Commerce can, at its
discretion, grant a thirty-day extension
for a response.

If the certificate holder decides to
respond, it must specifically address the
Department’s statement in the
notification letter that it has failed to file
an annual report. It should state in
detail why the facts, conduct, or
circumstances described in the
notification letter are not true, or if they
are, why they do not warrant revoking
the certificate. If the certificate holder
does not respond within the specified
period, it will be considered an
admission of the statements contained
in the notification letter [Section
325.10(c)[2] of the Regulations].

If the answer demonstrates that the
material facts are in dispute, the
Department of Commerce and the
Department of Justice shall, upon
request, meet informally with the
certificate holder. Either Department
may require the certificate holder to
provide the documents or information
that are necessary to support its
contentions [Section 325.10(c)[3] of the
Regulations].

The Department shall publish a notice
in the Federal Register of the revocation
or modification or a decision not to
revoke or modify [Section 325.10(c)[4]
of the Regulations]. If there is a
determination to revoke a certificate,
any person aggrieved by such final
decision may appeal to an appropriate
U.S. district court within 30 days from
the date on which the Department’s
final determination is published in the
Federal Register [Sections 325.10(c)[4]
and 325.11 of the Regulations].

Dated: December 10, 1998.
Morton Schnabel,

Director, Office of Export Trading Company
Affairs.

[FR Doc. 98-33279 Filed 12-15-98; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 101698G]
Marine Mammals; File No. 594-1467

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit.

SUMMARY: Notice is hereby given that
Georgia Department of Natural
Resources, Nongame/Endangered
Wildlife Program Coastal Office, One
Conservation Way, Brunswick, GA
31520-8687, has been issued a permit to
take right whales, humpback whales,
bottlenose dolphins, Atlantic spotted
dolphin and Pantropical spotted
dolphins in the U.S. Southeast for
purposes of scientific research.

ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits and Documentation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910 (301/713—-
2289);

Regional Administrator, Southeast
Region, NMFS, 9721 Executive Center
Drive North, St. Petersburg, FL 33702—
2432 (813/570-5312); and

Regional Administrator, Northeast
Region, NMFS, One Blackburn Drive,
Gloucester, MA 01930, (978/281-9250).

FOR FURTHER INFORMATION CONTACT:
Ruth Johnson or Sara Shapiro 301/713—
2289.

SUPPLEMENTARY INFORMATION: On
September 15, 1998, notice was
published in the Federal Register (63
FR 49337) that a request for a scientific
research permit to take species listed
above had been submitted by the above-
named organization. The requested
permit has been issued under the
authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 et seq.), the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR part 216), the
Endangered Species Act of 1973, as
amended (ESA,; 16 U.S.C. 1531 et seq.),
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and the regulations governing the
taking, importing, and exporting of
endangered fish and wildlife (50 CFR
parts 217-227).

Issuance of this permit, as required by
the ESA, was based on a finding that
such permit (1) was applied for in good
faith, (2) will not operate to the
disadvantage of the endangered species
which is the subject of this permit, and
(3) is consistent with the purposes and
policies set forth in section 2 of the
ESA.

Dated: December 9, 1998.
Ann D. Terbush, Chief, Permits and
Documentation Division, Office of Protected
Resources, National Marine Fisheries Service.
[FR Doc. 9833318 Filed 12—-15-98; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF ENERGY

Opportunity for Leadership Entity:
Beijing Energy-Efficiency and
Renewable Energy Demonstration
Building

AGENCY: Office of Policy and
International Affairs, Department of
Energy.

ACTION: Notice of opportunity.

SUMMARY: The United States Department
of Energy recently entered into an
agreement with the People’s Republic of
China Ministry of Science and
Technology to determine the feasibility
of jointly constructing an energy
efficient, mid-size office building
demonstration project in downtown
Beijing, China. The Department is
interested in identifying an entity which
will volunteer to work directly with the
building’s primary intended occupant,
The Administrative Centre for China’s
Agenda 21, which reports to the
Ministry of Science and Technology and
the State Development and Planning
Commission, in leading and being
responsible for the execution of this
demonstration project. If the project
proves feasible, this entity would be
responsible for bringing together the
necessary financial, technical, and other
components and resources for the
bidding, constructing and
commissioning of the final design of the
energy efficient and renewable aspects
of the building, and for monitoring the
reductions of energy use and associated
greenhouse gas emissions. The entity
would also develop and provide for the
operation of a Demonstration Center in
the building illustrating the potential
contribution of U.S. technologies and
building design practices to reduced
energy use and associated greenhouse
gas emissions of similar buildings

throughout China. Interested parties are
asked to provide the Department with
their approach to leading this effort, and
their capability and relevant experience.
DATES: Response to Notice must be
postmarked no later than January 15,
1999.

ADDRESSES: Respond to: U.S.
Department of Energy, Office of Energy
Efficiency, Alternative Fuels and Oil
Analysis, PO-62; Forrestal Building,
1000 Independence Avenue, SW,
Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:

O. Cleveland Laird, Jr., Phone (202)
586-0979, FAX (202) 586-4447, E-mail:
Cleveland.Laird@hq.doe.gov; or
Mary Beth Zimmerman, Phone (202)

586—7249, FAX (202) 5864447,
E-mail:
MaryBeth.Zimmerman@hg.doe.gov
SUPPLEMENTARY INFORMATION:

This section is subdivided into:
Project Description, Background and
Status, Role of the Entity, and Funding.

Documents and other information
referenced in this notice (denoted
italicized & emboldened here, but to be
shown in hypertext in the DOE website
version of this document) may be
obtained from the contacts in the
section above, or can be downloaded
from the Department’s Office of Policy
& International Affairs Internet Website:
http://www.doe.gov/policy/
featured.html.

Project Description: The project
consists of three phases. Phases one and
two are covered by the agreement” the
Statement of Work described under
Background and Status section below.
Phase one provides for the development
of economic energy design criteria, and
a project plan, including engineering
and financial feasibility analyses. Phase
two, provides for the assessment of this
plan by each country. If the project
proves feasible, phase three provides for
the implementation of the project plan
including the construction and
monitoring of the building, and the
establishment and operation of the
Demonstration Center.

The Department is funding phase one,
currently being undertaken by Lawrence
Berkeley National Laboratory (LBNL)
and the National Renewable Energy
Laboratory (NREL), in cooperation with
an architectural and engineering firm
working for The Administrative Centre
for China’s Agenda 21. This effort is
based on typical or expected
construction costs and market prices for
energy and energy services in Beijing to
ensure that the resulting plan
incorporates design strategies and
technologies that are likely to be
economically attractive in China.

The identified entity will be
responsible for the phase two
assessment and, if appropriate, phase
three construction. Any costs of phase
two will be borne by the entity (see
Funding section below). Costs
associated with phase three are to be
allocated between China and the United
States so that the identified entity
would contribute only any additional
costs associated with energy efficiency
and renewable energy improvements,
while China would pay the basic land
and building costs.

Background and Status: The
Department of Energy signed a
Statement of Work (SOW) with the
Ministry of Science and Technology of
China on July 9, 1998 to develop the
energy efficient design criteria and a
project plan for a mid-size commercial
office building at a site in downtown
Beijing. [July 9, 1998 DOE News press
release] The building would provide
office space (nine stories, approximately
130,000 square feet) for China
government environmental agencies,
including the Centre for China’s Agenda
21 offices, as well as for non-
governmental organizations that work in
the areas of science and the
environment, and for a Demonstration
Center.

The project plan will provide for
multiple ways to demonstrate and
promote the contribution of U.S. energy
and greenhouse gas savings design
know-how and technologies to
buildings in China: first, the building
design will incorporate currently
available energy efficient and renewable
energy building technologies
appropriate to its location and use;
second, the energy and carbon savings
will be carefully monitored and
reported to potential users of the
technologies; third, the building will
house a ““hands-on”” Demonstration
Center that will provide direct exposure
to U.S. buildings technologies to the
buildings industry in China, as well as
to policy makers and others who work
with the Administrative Centre for
China’s Agenda 21 and related agencies;
and fourth, Chinese government and
buildings industry representatives will
be directly involved throughout the
design, construction, and operation of
this project to provide a strong capacity-
building framework for the future use of
these design strategies.

The building is to be outfitted with
the energy monitoring equipment
needed to document energy and
greenhouse gas savings potentials for
both U.S. and Chinese suppliers and
users. The project plan would include
means of measuring the energy and
greenhouse gas reductions achieved that
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would be consistent with Decision 5/
CP.1 of the Conference of the Parties of
the United Nations Framework
Convention on Climate Change
(UNFCCC). The demonstration of
commercially available, cost-effective
building energy savings opportunities is
part of the Priority Programme for
China’s Agenda 21 and could
potentially be a project of the Activities
Implemented Jointly (AlJ) under the
Pilot Phase of the UNFCCC. Reported
energy savings will provide both
valuable information to the buildings
profession in China and on energy
savings calculations needed for climate
change projects. There is a potential
market opportunity for participants
should ““trading” in greenhouse gas
emission reductions be allowed in the
future under the UNFCCC .

Role of the Entity. The Department
seeks an innovative entity to volunteer
to lead and be responsible for phases
two and three of the project. Phase two
consists of the assessment of this plan
by each country, including providing
any feedback on the engineering and
financial feasibility analysis conducted
under phase one; and, if the project is
found feasible, phase three would
consist of the construction of the
building, and establishment and
operation of the Demonstration Center.

This entity will enlist interested
parties—hereinafter referred to as
Suppliers—from industry, including
electric utilities, academia, non-
government organizations (NGOs), and
government agencies to be involved
during phases two and three of the
project. Further, the entity will enlist
building community organizations to
help ensure that potential Suppliers are
aware of the opportunity.

The Supplier role will be filled by
those that plan to bid to provide
products (e.g., windows, controls,
lighting) and/or services (e.g., design,
financing, equipment, installation,
construction, commissioning,
monitoring). Suppliers also may include
others expecting to contribute to the
success of the project; for example
utilities interested in the AlJ aspects of
this project with the potential for
greenhouse gas emissions reductions.
Suppliers would also provide input on
refining the performance and market
price assumptions underlying the phase
one analysis.

The entity will contract with the
Chinese for the products and services
that Suppliers will provide for the
construction of the energy efficiency
and renewables portion of the building.
Suppliers will provide those products
and services at zero or discounted cost
(e.g., controls for no cost if none were

planned or double glazed windows for
the cost in China of single glazed
windows if only single glazed were
planned and the package of
improvements increase the building’s
costs) to gain benefits from being
associated with the publicity for the
building & its performance, and any
laboratory demonstrations of their other
products/services. Furthermore,
Suppliers will have an unparalleled
opportunity in an official Chinese venue
to demonstrate their products and
services to the world’s largest consumer
market. In addition to supplying
products and services in the building
initially, the Demonstration Center,
modeled on those operating in the
United States, will allow Suppliers the
opportunity to provide ‘““hands on”
demonstrations for builders, architects,
and others in the Chinese buildings
community to learn about the latest in
proven, available energy-efficient and
renewable energy design practices and
technologies.

The entity will need to determine and
make Suppliers aware of the advantages
inherent in donating products and
services to efforts such as this as a part
of the incentive for Suppliers to support
this project. Additionally the entity may
locate/create and develop financing
mechanisms for subsequent Supplier
product/services sales in China.

To ensure appropriate information
sharing among the interested parties, the
entity will establish and maintain
regular communications with the U.S.
building community and the public at
large as the project progresses. This is to
include a home page for the project on
the Internet.

Funding: The primary Federal role to
date has been to make arrangements
between the countries for the project to
be undertaken and to fund the phase
one technical analysis. Once phase one
is complete, Federal involvement will
be to ensure an open and technically
sound process through the remaining
phases. Upon a decision to construct the
building, the Department will evaluate
the building results to assess whether
the design objectives were indeed
reached. Private sector support is
needed to fulfill all other
responsibilities in the project.

The U.S. costs associated with the
engineering feasibility analysis are being
funded by the Department. If the
building is constructed, the Chinese
government plans to provide for all
expenses associated with the base
building. The entity is expected to raise
its funding through whatever sources it
can develop that support reduced
energy usage and associated greenhouse
gas emissions. Costs associated with

energy-efficiency and renewables
upgrades of the building—whether
design, products and/or services—over
and above the base building are to be
borne by the successful Suppliers, based
on their appreciation for the
opportunity that opening this market
potentially provides for the sale of their
products and services. The entity will
arrange remuneration for any amounts
included in the base building for
replacement energy-efficient and
renewable energy technologies
employed by U.S. Suppliers (e.g.,
whatever the windows included in the
base building would have cost, that
amount would be paid by the Chinese
to the entity to be passed on to the
successful U.S. window Supplier).

The entity will determine if there are
normal or any special provisions (e.g.,
for a non-profit and/or research and
development oriented organization) in
the U.S. Tax Code under which it can
operate that will provide benefits for its
functioning in this voluntary capacity,
and/or for any donors to its effort.

Issued in Washington, DC on December 8,
1998.

Abraham E. Haspel,

Deputy Assistant Secretary for Energy,
Environmental and Economic Policy
Analysis.

[FR Doc. 98-33287 Filed 12—-15-98; 8:45 am]

BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

[FE Docket Nos. 97-70-NG; 98-86-NG; 98—
87NG; 98-88-NG; 98-90-NG; 98-91-NG;
89-49-NG; 98-89-NG; 98-95-NG; 93-85-
NG; and 86—43-NG]

Office of Fossil Energy; Niagara
Mohawk Energy (Formerly Plum Street
Energy Marketing, Inc.); Numac Energy
(U.S)) Inc.; Pemex Gas Y Petroquimica
Basica; Energy West Resources, Inc.;
Equitable Energy L.L.C.; Idaho Power
Co.; Megan-Racine Associates, Inc.;
Tristate Pipeline, L.L.C.; Statoil Energy
Services, Inc.; Granite State Gas
Transmission, Inc.; Granite State Gas
Transmission, Inc.; Orders Granting,
Amending, and Vacating
Authorizations to Import and/or Export
Natural Gas, Including Liquefied
Natural Gas

AGENCY: Office of Fossil Energy, DOE.
ACTION: Notice of orders.

SUMMARY: The Office of Fossil Energy
(FE) of the Department of Energy gives
notice that it has issued Orders granting,
amending, and vacating various natural
gas, including liquefied natural gas,
import and export authorizations. These
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Orders are summarized in the attached

appendix.

These Orders may be found on the FE
web site at http://www.fe.doe.gov., or
on the electronic bulletin board at (202)

586—7853.

They are also available for inspection
and copying in the Office of Natural Gas

& Petroleum Import and Export

Activities, Docket Room 3E-033,

Forrestal Building, 1000 Independence
Avenue, S.W., Washington, D.C. 20585,
(202) 586-9478. The Docket Room is
open between the hours of 8:00 a.m. and
4:30 p.m., Monday through Friday,
except Federal holidays.

Issued in Washington, D.C., on December
10, 1998.
John W. Glynn,
Manager, Natural Gas Regulation, Office of
Natural Gas & Petroleum, Import and Export
Activities, Office of Fossil Energy.

APPENDIX.—ORDERS GRANTING, AMENDING, AND VACATING IMPORT/EXPORT AUTHORIZATION

Order
No.

Date
issued

Importer/exporter FE Docket No.

Two-Year Maxi-
mum

Import
volume

Export
volume

Comments

1303-A

1433 ...

1435 ...

1436 ....

1437 ...

1438 ...

461-A

1439 ...

1440 ....

857-A

187-B

11/03/98

11/06/98

11/12/98

11/12/98

11/18/98

11/19/98

11/19/98

11/19/98

11/27/98

11/27/98

11/27/98

Niagara Mohawk Energy Marketing, Inc. (For-
merly Plum Street Energy Marketing, Inc.), 97—
70-NG.

Numac Energy (U.S.) Inc., 98-86-NG;

Pemex Gas Y Petroquimica Basica, 98—-87-NG;

Energy West Resources, Inc., 98—88-NG;

Equitable Energy, L.L.C., 98-90-NG

Idaho Power Co., 98-91-NG;

Megan-Racine Associates, Inc., 89—-49-NG
Tristate Pipeline, L.L.C., 98-89-NG

Statoil Energy Services, Inc., 98-95-NG

Granite State Gas Transmission, Inc., 93—85-NG

Granite State Gas Transmission, Inc., 86—43-NG

50 Bcf

160 Bcf

30 Bcf

100 Bcf | 100 Bcf

1 Bcf

100 Bcf

400 Bcf

110 Bcf

Name change.

Import from Canada over a two-year term begin-
ning on October 15, 1998, and ending October
14, 2000.

Import and export up to a combined total, includ-
ing LNG, from and to Canada and Mexico, be-
ginning January 1, 1999, and ending Decem-
ber 31, 2000.

Import and export up to a combined total from
and to Canada, over a two-year term begin-
ning on the date of first delivery.

Import from Canada and Mexico, and export to
Canada and Mexico, over a two-year term be-
ginning on December 1, 1998, and expiring on
November 30, 2000.

Import and export up to a combined total from
and to Canada, over a two-year term begin-
ning on the date of first delivery.

Authority vacated

Import and export from and to Canada, over a
two-year term beginning on the date of first
delivery.

Import and export up to a combined total from
and to Canada, over a two-year term begin-
ning on December 8, 1998, through December
7, 2000.

Order amending import point from Highwater,
Quebec, and North Troy, Vermont, to Pitts-
burg, New Hampshire, opposite East Hereford,
Quebec.

Order amending import point from Highwater,
Quebec, and North Troy, Vermont, to Pitts-
burg, New Hampshire, opposite East Hereford,
Quebec.

DOE/FE AUTHORITY

[FR Doc. 98-33288 Filed 12—-15-98; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

[Docket No. FE C&E 98-09—~Certification

Notice—164]

Office of Fossil Energy; Gregory Power
Partners, L.P.; Notice of Filing of Coal
Capability; Powerplant and Industrial

Fuel Use Act

SUMMARY: On November 24, 1998,
Gregory Power Partners, L.P. submitted
a coal capability self-certification

pursuant to section 201 of the

Powerplant and Industrial Fuel Use Act
of 1978, as amended.

ADDRESSES: Copies of self-certification

filings are available for public

inspection, upon request, in the Office
of Coal & Power IM/EX, Fossil Energy,
Room 4G-039, FE-27, Forrestal

Building, 1000 Independence Avenue,
SW, Washington, DC 20585.

AGENCY: Office of Fossil Energy, DOE.

ACTION: Notice of filing.

FOR FURTHER INFORMATION CONTACT:

Ellen Russell at (202) 586-9624.

SUPPLEMENTARY INFORMATION: Title Il of
the Powerplant and Industrial Fuel Use
Act of 1978 (FUA), as amended (42
U.S.C. 8301 et seq.), provides that no
new baseload electric powerplant may
be constructed or operated without the
capability to use coal or another
alternate fuel as a primary energy
source. In order to meet the requirement
of coal capability, the owner or operator
of such facilities proposing to use
natural gas or petroleum as its primary
energy source shall certify, pursuant to
FUA section 201(d), to the Secretary of
Energy prior to construction, or prior to
operation as a base load powerplant,
that such powerplant has the capability
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to use coal or another alternate fuel.
Such certification establishes
compliance with section 201(a) as of the
date filed with the Department of
Energy. The Secretary is required to
publish a notice in the Federal Register
that a certification has been filed. The
following owner/operator of the
proposed new baseload powerplant has
filed a self-certification in accordance
with section 201(d).

Owner: Gregory Power Partners, L.P.

Operator: LG&E Power Services

Location: Gregory, TX

Plant configuration: Combined-cycle
with steam extraction to process

Capacity: 401.1 megawatts

Fuel: Natural gas

Purchasing entities: Merchant power
production facility may have power
sales contracts with a variety of
purchasers. Initially output will be
sold to Reynolds Metals (25MW) and
a power marketer (350).

In-service date: June 1, 2000
Issued in Washington, DC, December 10,

1998.

Anthony J. Como,

Manager, Electric Power Regulation, Office
of Coal & Power Im/EXx, Office of Coal &
Power Systems, Office of Fossil Energy.

[FR Doc. 98-33289 Filed 12—-15-98; 8:45 am]

BILLING CODE 6450-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP87-5-032]

CNG Transmission Corporation; Notice
of Application

December 10, 1998.

Take notice that on December 2, 1998,
CNG Transmission Corporation (CNG),
445 West Main Street, Clarksburg, West
Virginia 26301, filed in Docket No.
CP87-5-032, an application pursuant to
Section 7(c) of the Natural Gas Act
(NGA) and Part 157 of the Federal
Energy Regulatory Commission’s
(Commission) regulations, to amend an
existing Service Agreement Applicable
to the Storage of Natural Gas Under Rate
Schedule GSS-II, between CNG and
MarketSpan Gas Corporation d/b/a
Brooklyn Union (MarketSpan), formerly,
Long Island Lighting Company, all as
more fully set forth in the application
on file with the Commission and open
to public inspection.

Specifically, CNG requests
authorization to amend its existing
GSS-II Service Agreement with
MarketSpan by adding, on a secondary
basis, a receipt point at the existing

Canajoharie interconnection between
CNG and Iroquois Pipeline Company in
Montgomery County, New York. CNG
states that no new facilities are required.
CNG further states that receipts under
the GSS-II Service Agreement at the
Canajoharie interconnection will be
available only when CNG'’s operating
conditions permit.

Any person desiring to be heard or
making any protest with reference to
said application should on or before
December 31, 1998, file with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, a motion to intervene or a protest
in accordance with the requirements of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to taken but will not
serve to make protestants parties to the
proceeding. The Commission’s rules
require that protestors provide copies of
their protests to the party or person to
whom the protests are directed. Any
person wishing to become a party to a
proceeding or to participate as a party
in any hearing therein must file a
motion to intervene in accordance with
the Commission’s Rules.

A person obtaining intervenor status
will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents issued by the
Commission, filed by the applicant, or
filed by all other intervenors. An
intervenor can file for rehearing of any
Commission order and can petition for
court review of any such order.
However, an intervenor must serve
copies of comments or any other filing
it makes with the Commission to every
other intervenor in the proceeding, as
well as filing an original and 14 copies
with the Commission.

A person does not have to intervene,
however, in order to have comments
considered. A person, instead, may
submit two copies of such comments to
the Secretary of the Commission.
Commenters will be placed on the
Commission’s environmental mailing
list, will receive copies of
environmental documents, and will be
able to participate in meetings
associated with the Commission’s
environmental review process.
Commenters will not be required to
serve copies of filed documents on all
other parties. However, commenters
will not receive copies of all documents
filed by other parties or issued by the
Commission, and will not have the right
to seek rehearing or appeal the

Commission’s final order to a Federal
court.

The Commission will consider all
comments and concerns equally,
whether filed by commenters or those
requesting intervenor status.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the NGA and the
Commission’s Rules of Practice and
Procedure, a hearing will be held
without further notice before the
Commission or its designee on these
applications if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or
if the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for CNG to appear or be
represented at the hearing.

David P. Boergers,

Secretary.

[FR Doc. 98-33235 Filed 12-15-98; 8:45 am)]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP99-83-001]

Eastern Shore Natural Gas Company;
Notice of Proposed Changes in FERC
Gas Tariff

December 10, 1998.

Take notice that on December 1, 1998,
Eastern Shore Natural Gas Company
(Eastern Shore) tendered for filing as
part of its FERC Gas Tariff, Second
Revised Volume No. 1, the following
revised tariff sheets, with a proposed
effective date of November 2, 1998:

Substitute Original Sheet No. 155A
Substitute Original Sheet No. 155B
Substitute Original Sheet No. 155C
Substitute Third Revised Sheet No. 160A

Eastern Shore states that on October 9,
1998, it submitted a filing to comply
with the Commission’s Order No. 587—
H issued July 15, 1998 in Docket No.
RM96-1-008 (the Order). The Order
required pipelines to adopt Version 1.3
of the Gas Industry Standards Board
(GISB) standards dealing with intra-day
nominations and nomination and
scheduling procedures. In addition, the
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Order established November 2, 1998 as
the date for implementation of the
regulations regarding intra-day
nominations.

Eastern Shore further states that in the
November 6 Order, the Commission
found that, although it had generally
complied with Order No. 587-H,
Eastern Shore (i) incorrectly changed
the GISB version number from 1.2 to 1.3
for several GISB Standards previously
incorporated into Eastern Shore’s tariff,
(i) failed to incorporate verbatim or by
reference GISB Standards 1.3.2 (v), 1.3.2
(vi), and 1.2.8 through 1.2.12, (iii) failed
to include bumping notice procedures
consistent with those in its OFO
provisions, and (iv) did not address the
issue of waiver of daily ““non-critical”
penalties.

Eastern Shore states it was directed in
the November 6 Order to file revised
tariff sheets to rectify the exceptions
listed above. The revised tariff sheets
referenced above are being filed to
comply with items (i), (ii) and (iii)
above. With respect to item (i) above, no
action is necessary as the Commission
rejected such proposed tariff sheets as
moot. With respect to item (ii) Eastern
Shore has added appropriate language
to Sheet No. 160A to incorporate by
reference GISB Standards 1.3.2 (v), 1.3.2
(vi) and 1.2.8 through 1.2.12. With
respect to item (iii) Eastern Shore has
revised Sheet Nos. 155A and 155B,
respectively, to include bumping notice
procedures consistent with those in its
OFO provisions. In regard to item (iv)
above, waiver of ‘““non-critical”
penalties, Eastern Shore respectfully
requests an additional fifteen days
within which to complete a review of its
tariff and respond to this item.

Eastern Shore states that copies of its
filing has been mailed to all firm
customers, interruptible customers, and
affected state commissions.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public

inspection in the Public Reference
Room.

David P. Boergers,
Secretary.
[FR Doc. 98-33234 Filed 12-15-98; 8:45 am]

BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP97-287-028]

El Paso Natural Gas Company; Notice
of Proposed Changes in FERC Gas
Tariff

December 10, 1998.

Take notice that on December 1, 1998,
El Paso Natural Gas Company (El Paso)
tendered for filing as part of its FERC
Gas Tariff, Second Revised Volume No.
1-A, the following tariff sheet to become
effective December 1, 1998:

Twenty-First Revised Sheet No. 30

El Paso states that the above tariff
sheet is being filed to implement three
negotiated rate contracts pursuant to the
Commission’s Statement of Policy on
Alternatives to Traditional Cost-of-
Service Ratemaking for Natural Gas
Pipelines and Regulation of Negotiated
Transportation Services of Natural Gas
Pipelines issued January 31, 1996 at
Docket Nos. RM95-6—-000 and RM96-7—
000.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,
Secretary.
[FR Doc. 98-33237 Filed 12-15-98; 8:45 am]

BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER85-477-010, ER95-1129—
001, ER95-1129-002, ER95-1138-000,
ER98-4445-000, EL96-71-000, OA96—-33—
000, OA97-691-000, ER98-3356—-0001, and
EL95-24-000]

Southwestern Public Service Company
and Golden Spread Electric
Cooperative, Inc; Notice of Filing

December 11, 1998.

Take notice that on November 25,
1998, Southwestern Public Service
Company (Southwestern) and Golden
Spread Electric Cooperative, Inc.
(Golden Spread) filed a Joint Offer of
Settlement in several active Commission
dockets. The Joint Offer of Settlement
also contains several service agreements
which provide for the new service
between the parties. These include: (1)
The Power Sales Agreement between
Southwestern and Golden Spread, dated
as of November 16, 1998, pursuant to
which Southwestern will provide
partial requirements and emergency
services to golden Spread; (2) the
Mustang Station Unit Power Sale
Agreement between Golden Spread and
Southwestern, dated as of November 16,
1998, pursuant to which Golden Spread
will sell capacity and energy from the
Mustang Station to Southwestern; (3)
the Golden Spread Emergency Energy
Sales Agreement between Golden
Spread and SPS; (4) Amendment No. 1
to the January 9, 1998 Partial
Requirements Transition Agreement
among Southwestern, Golden Spread,
GS Electric Generating Cooperative, Inc.
(GSE), and Denver City Energy
Associates, L.P. (Denver City), dated as
of November 16, 1998, which sets out
the framework for Golden Spread’s
conversion from full to partial
requirements service; and (5)
Amendment No. 1 to the January 9,
1998 Commitment and Dispatch Service
Agreement between Golden Spread and
Southwestern, dated as of November 16,
1998.

Approval of these agreements is
expressly contingent upon approval of
the entire Joint Offer of Settlement.
Further, the Parties request that these
agreements be accepted as a supplement
to the various rate schedules already on
file with the Commission.

Any person desiring to be heard or to
protest such filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
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and Procedures (18 CFR 385.211 and
385.214). All such motions and protests
should be filed on or before December
22, 1998. Protests will be considered by
the Commission to determine the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection.

David P. Boergers,

Secretary.

[FR Doc. 98-33258 Filed 12-15-98; 8:45 am)]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER85-477-010, ER95-1129—
001, ER95-1129-002, ER95-1138-000,
ER98-4445-000, EL96-71-000, OA96-33—
000, OA97-691-000, ER98-3356-001, and
EL95-24-000]

Southwestern Public Service Company
and Golden Spread Electric
Cooperative, Inc.; Notice of Filing

December 11, 1998.

Take notice that on November 25,
1998, Southwestern Public Service
Company (Southwestern) and Golden
Spread Electric Cooperative, Inc.
(Golden Spread) filed a Joint Offer of
Settlement in several active Commission
dockets. The Joint Offer of Settlement
also contains several service agreements
which provide for the new service
between the parties. These include: (1)
The Partial Requirements Transition
Agreement among Southwestern,
Golden Spread, GS Electric Generating
Cooperative, Inc. (GSE), and Denver City
Energy Associates, L.P. (Denver City),
dated as of January 9, 1998; (2) the
Commitment and Dispatch Service
Agreement between Golden Spread and
Southwestern, dated as of January 9,
1998, providing for Southwestern’s
dispatch of Golden Spread resources
and energy transfers between Golden
Spread and Southwestern; (3) the
Replacement Energy Agreement
between Golden Spread and
Southwestern, dated as of January 9,
1998, pursuant to which each party will
provide the other with replacement
energy service; (4) the Interconnection
Agreement among Denver City, Golden
Spread, GS Electric Generating
Cooperative, Inc., and Southwestern,
dated February 5, 1997, setting out the
terms pursuant to which Southwestern
will establish an interconnection for the
Mustang Station; and (5) the Mustang

Station Test Energy Sale Agreement,
dated as of November 16, 1997,
pursuant to which Golden Spread will
sell test energy from the Mustang
Station to Southwestern.

These agreements are not contingent
upon Commission approval of the Joint
Offer of Settlement. Further, the Parties
request that these agreements be
accepted as a supplement to the various
rate schedules already on file with the
Commission.

Any person desiring to be heard or to
protest such filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions and
protests should be filed on or before
December 22, 1998. Protests will be
considered by the Commission to
determine the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
to must file a motion to intervene.
Copies of this filing are on file with the
Commission and are available for public
inspection.

David P. Boergers,

Secretary.

[FR Doc. 98-33259 Filed 12—-15-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP99-103-000]

Williams Gas Pipelines Central, Inc.;
Notice of Request Under Blanket
Authorization

December 10, 1998.

Take notice that on December 3, 1998,
Williams Gas Pipelines Central, Inc.
(Williams), P.O. Box 3288, Tulsa,
Oklahoma 74101, 157.205 and 157.216,
of the Commission’s Regulations under
the Natural Gas Act (18 CFR 157.205
and 157.216) for authorization to
abandon the receipt of transportation of
gas from O-State Energy Company, Inc.
(O-State) and to reclaim facilities
located in Alfalfa County, Oklahoma,
under the blanket certificate issued in
Docket No. CP82-479-000 pursuant to
Section 7 of the Natural Gas Act, all as
more fully set forth in the request that
is on file with the Commission and open
to public inspection.

Williams states that O-State has
disconnected its gas supply from

Williams and that O-State has agreed to
the reclaim of facilities.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rule (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

David P. Boergers,

Secretary.

[FR Doc. 98-33236 Filed 12—15-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-3594-000, et al.]

California Independent System
Operator Corporation, et al.; Electric
Rate and Corporate Regulation Filings

December 9, 1998.
Take notice that the following filings
have been made with the Commission:

1. California Independent System
Operator Corporation

[Docket No. ER98-3594—-000]

Take notice that on December 4, 1998,
the California Independent System
Operator Corporation (ISO), tendered for
filing a proposed amendment to the 1SO
Tariff. The proposed changes would
revise Amendment No. 9, to the ISO
Tariff, relating to Firm Transmission
Rights, which the ISO tendered for filing
on June 30, 1998 in the above-captioned
docket.

The ISO states that this filing has been
served upon all parties on the official
service list compiled by the Secretary in
the above-captioned docket, including
the Public Utilities Commission of
California, and upon the California
Energy Commission, the California
Electricity Oversight Board, and all
parties with effective Scheduling
Coordinator Service Agreements under
the I1SO Tariff.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.
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2. Western Resources, Inc. and Kansas
City Power & Light Co.

[Docket No. EC97-56-000]

Take notice that on December 2, 1998,
Western Resources, Inc. (Western
Resources) and Kansas City Power &
Light Co. (KCPL) (collectively,
Applicants), filed a response to the
letter issued in this proceeding on
August 24, 1998 from the Director of the
Division of Opinions and Corporate
Applications (Director) concerning the
proposed merger of Western Resources
and KCPL.

Copies of the amended application
have been served on all persons
included in the Commission’s official
service list.

Comment date: February 2, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

3. Cambridge Electric Light Company,
et al.

[Docket Nos. EC98-50-000 and ER98-4088—
001, et al.]

Take notice that on November 25,
1998, Commonwealth Electric Company
(Commonwealth) tendered for filing
with the Federal Energy Regulatory
Commission (Commission), a copy of
the executed First Amendment to the
Distribution Service Agreement
conforming the monthly charge to the
charge set forth in the cost study,
pursuant to the Commission’s
November 12, 1998 order issued in the
above-referenced proceeding (85 FERC
61,217).

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

4. Cambridge Electric Light Co.

[Docket Nos. ER94-1409-002 and EL94-88—
002]

Take notice that on December 4, 1998,
Cambridge Electric Light Company
(Cambridge) filed Revisions to
Transmission Service Agreement
Between Cambridge Electric Light
Company and the Town of Belmont,
Massachusetts, and Motion to Modify
Refund Procedures. Cambridge states
that this filing is made pursuant to
Ordering Paragraphs (C) and (D) of the
Commission’s November 4, 1998 Order
in Cambridge Electric Light Co., 82
FERC 1 61,190 (1998).

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

5. Lakeside Energy Services, LLC

[Docket No. ER99-505-000]

Take notice that on December 3, 1998,
Lakeside Energy Services, LLC
(Lakeside) filed a supplement to its

application for market-based rates as
power marketer. The supplemental
information pertains to clarification of
ownership of Lakeside as follows:

Lakeside currently has no affiliates
and is owned by the following

individuals:

Per-

cent
Name owner-

ship
(i) Tammy R. Mabry ........ccccevvierenns 50.0
(i) Gregory V. Mabry .......cccocvevvennn. 50.0
Total Ownership ......c.ccceeeeveeens 100.0

(i) Tammy R. Mabry is currently
unemployed. She is a former public
school teacher with the Cypress-
Fairbanks Independent School District
of Houston, Texas.

(ii) Gregory V. Mabry is currently
employed as a Tax Manager for
International Paper Company in its
Houston, Texas office. International
Paper Company is primarily engaged in
worldwide production of printing and
writing papers, paperboard and
packaging, building materials and
specialty businesses, and manages an
extensive distribution system and
forestry operation.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

6. Dighton Power Associates Limited
Partnership

[Docket No. ER99-616—-000]

Take notice that on December 4, 1998,
Dighton Power Associates Limited
Partnership (Dighton), tendered for
filing a supplement to its application for
market-based rates as a power marketer,
certain blanket approvals, and the
waiver of certain Commission
regulations. The supplemental
information pertains to details on the
ownership of Dighton.

Copies of this application are on file
with the Commission and are available
for public inspection.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

7. Consumers Energy Company

[Docket No. ER99-811-000]

Take notice that on December 4, 1998,
Consumers Energy Company
(Consumers), tendered for filing
executed Service Agreements for
Network Integration Transmission
Service pursuant to Consumers’ Open
Access Transmission Service Tariff and
Network Operating Agreements with: (1)
Chrysler Corporation—Chelsea Proving
Grounds, (2) Borgess Medical Center,

and (3) Essroc Cement Corporation
(Customers).

The agreements with the first two
listed Customers have effective dates of
November 23, 1998. The agreements
with the third listed Customer have
effective dates of November 30, 1998.

Copies of the filed agreements were
served upon the Michigan Public
Service Commission and the Customers.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

8. Minnesota Power, Inc.; Superior
Water, Light & Power

[Docket No. ER99-812-000]

Take notice that on December 4, 1998,
Minnesota Power, Inc., (Minnesota
Power) and Superior Water, Light and
Power (SWL&P), tendered for filing
signed Non-Firm and Short-term Firm
Point-to-Point Transmission Service
Agreements with TransAlta Energy
Marketing (U.S.) Inc., under its Non-
Firm Point-to-Point Transmission
Service to satisfy its filing requirements
under this tariff.

Minnesota Power and SWL&P hereby
request an effective date thirty days
prior to the official filing date.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

9. FirstEnergy System

[Docket No. ER99-814-000]

Take notice that on December 4, 1998,
FirstEnergy System filed a Service
Agreement to provide Firm Point-to-
Point Transmission Service for West
Penn Power, the Transmission
Customer. Services are being provided
under the FirstEnergy System Open
Access Transmission Tariff submitted
for filing by the Federal Energy
Regulatory Commission in Docket No.
ER97-412-000.

The proposed effective date under the
Service Agreement is November 20,
1998, for the above mentioned Service
Agreement in this filing.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

10. Minnesota Power, Inc.

[Docket No. ER99-815-000]

Take notice that on December 4, 1998,
Minnesota Power, Inc., (Minnesota
Power) and Superior Water, Light and
Power (SWL&P), tendered for filing
signed Non-Firm and Short-term Firm
Point-to-Point Transmission Service
Agreements with Ameren Services
Company, under its Non-Firm Point-to-
Point Transmission Service to satisfy its
filing requirements under this tariff.
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Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

11. Maine Electric Power Company

[Docket No. ER99-816-000]

Take notice that on December 4, 1998,
Maine Electric Power Company
(MEPCO), tendered for filing a service
agreement for Non-Firm Point-to-Point
Transmission Service entered into with
Energy Atlantic, LLC. Service will be
provided pursuant to MEPCQ’s Open
Access Transmission Tariff, designated
rate schedule MEPCO—FERC Electric
Tariff, Original Volume No. 1, as
supplemented.

MEPCO respectfully requests that the
Commission accept this Service
Agreement for filing and requests
waiver of the Commission’s notice
requirements to permit service under
the agreement to become effective as of
December 4, 1998. MEPCO also requests
waiver of Commission notice
requirements.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

12. PacifiCorp

[Docket No. ER99-817-000]

Take notice that on December 4, 1998,
PacifiCorp tendered for filing in
accordance with 18 CFR Part 35 of the
Commission’s Rules and Regulations,
Mutual Netting/Closeout Agreements
between PacifiCorp and Black Hills
Corporation, City of Azusa, City of
Burbank, Municipal Energy Agency of
Nebraska, Plains Electric Generation
and Transmission Cooperative, Inc. and
Platte River Power Authority.

Copies of this filing were served on
the Washington Utilities and
Transportation Commission and the
Public Utility Commission of Oregon.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

13. PacifiCorp

[Docket No. ER99-818-000]

Take notice that on December 4, 1998,
PacifiCorp tendered for filing in
accordance with 18 CFR Part 35 of the
Commission’s Rules and Regulations,
Network Service Agreements with
Flathead Electric Coop., Inc. under
PacifiCorp’s FERC Electric Tariff, First
Revised Volume No. 11.

Copies of this filing were served on
the Public Utility Commission of
Oregon and the Washington Utilities
and Transportation Commission.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

14. PacifiCorp

[Docket No. ER99-819-000]

Take notice that on December 4, 1998,
PacifiCorp, tendered for filing in
accordance with 18 CFR Part 35 of the
Commission’s Rules and Regulations,
the Second Restated Power Sales
Agreement with Electrical District No. 2
of Pinal County, Arizona under
PacifiCorp’s FERC Electric Tariff, First
Revised Volume No. 12.

Copies of this filing were served on
the Public Utility Commission of
Oregon and the Washington Utilities
and Transportation Commission.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

15. Amoco Energy Trading Corporation

[Docket No. ER99-820-000]

Take notice that on December 4, 1998,
Amoco Energy Trading Corporation
(AETC) submitted for filing a notice of
cancellation pursuant to 18 CFR 35.15
to reflect the cancellation of its Rate
Schedule FERC No. 1, with a proposed
effective date of December 4, 1998.

Comment date: December 23, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

16. PacifiCorp

[Docket No. ER99-821-000]

Take notice that on December 4, 1998,
PacifiCorp tendered for filing in
accordance with 18 CFR 35 of the
Commission’s Rules and Regulations, an
umbrella Service Agreements with
Black Hills Corporation, City of Burbank
and Plains Electric Generation and
Transmission Cooperative, Inc., under
PacifiCorp’s FERC Electric Tariff, First
Revised Volume No. 12.

Copies of this filing were supplied to
the Public Utility Commission of
Oregon and the Washington Utilities
and Transportation Commission.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

17. State Line Energy, L.L.C.

[Docket No. ER99-822-000]

Take notice that on December 4, 1998,
State Line Energy, L.L.C. (State Line),
tendered for filing a short-term umbrella
agreement with Southern Company
Energy Marketing, L.P., for sales under
State Line’s Market Rate Tariff, FERC
Electric Tariff Original Volume No. 1.
Service under this agreement
commenced on July 15, 1998.

State Line requests waiver of the
Commission’s 60-day prior notice
requirements to allow service to become
effective as of July 15, 1998, which is

the date that service commenced under
the Service Agreement.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

18. River City Energy, Inc.

[Docket No. ER99-823-000]

Take notice that on December 4, 1998,
River City Energy, Inc. (RCE) petitioned
the Commission for acceptance of RCE
Rate Schedule FERC No. 1; the granting
of certain blanket approvals, including
the authority to sell electricity at
market-based rates; and the waiver of
certain Commission regulations.

RCE intends to engage in wholesale
electric power and energy purchases
and sales as a marketer. RCE is not in
the business of generating or
transmitting electric power. RCE has no
affiliates.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

19. The Washington Water Power
Company

[Docket No. ER99-824-000]

Take notice that on December 4, 1998,
The Washington Water Power Company
(WWP), tendered for filing, pursuant to
Section 35.12 of the Commission’s
Regulations, 18 CFR 35.12, an executed
long-term service agreement under
WWP’s FERC Electric Tariff, First
Revised Volume No. 9, with Enron
Power Marketing, Inc.

WWP requests that the Commission
waive its prior notice requirement,
pursuant to section 35.11 of the
Commission’s regulations, 18 CFR
35.11, and accept the service agreement
for filing effective December 4, 1998.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

20. New York State Electric & Gas
Corporation

[Docket No. ER99-825-000]

Take notice that on December 4, 1998,
New York State Electric & Gas
Corporation (NYSEG), tendered for
filing a Service Agreements between
NYSEG and PP&L, Inc., Coral Power,
L.L.C., West Penn Power d/b/a/
Allegheny Energy, and TransAlta
Energy Marketing (U.S.) Inc.,
(Customer). These Service Agreements
specify that the Customer has agreed to
the rates, terms and conditions of the
NYSEG open access transmission tariff
filed July 9, 1997 and effective on
November 27, 1997, in Docket No.
ER97-2353-000.

NYSEG requests waiver of the
Commission’s sixty-day notice
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requirements and an effective date of
December 5, 1998, for the Service
Agreements.

NYSEG has served copies of the filing
on The New York State Public Service
Commission and on the Customer.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

21. California Independent System
Operator Corporation

[Docket No. ER99-826-000]

Take notice that on December 4, 1998,
the California Independent System
Operator Corporation (ISO), tendered for
filing a proposed amendment to the 1SO
Tariff. The proposed amendment would
modify Section 28 of the ISO Tariff to
extend the ISO’s authority to disqualify
Energy bids that exceed a specified
level.

The ISO states that this filing has been
served upon the Public Utilities
Commission of California, the California
Energy Commission, the California
Electricity Oversight Board, and all
parties with effective Scheduling
Coordinator Service Agreements under
the I1SO Tariff.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

22. The Detroit Edison Company

[Docket No. ER99-828-000]

Take notice that on December 4, 1998,
The Detroit Edison Company (Detroit
Edison), tendered for filing Service
Agreements for wholesale power sales
transactions (the Service Agreements)
under Detroit Edison’s Wholesale Power
Sales Tariff (WPS-1), FERC Electric
Tariff No. 4 (the WPS-1 Tariff), and
Wholesale Power Sales Tariff (WPS-2),
FERC Electric Tariff No. 3 (the WPS-2
Tariff) between Detroit Edison and
Merchant Energy Group of the
Americas, Inc., and NIPSCO Energy
Services, Inc.

Detroit Edison requests that both
service agreements with Merchant
Energy Group of the Americas, Inc., be
accepted effective as of November 2,
1998.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

23. Central Power and Light Company,
West Texas Utilities Company, Public
Service Company of Oklahoma,
Southwestern Electric Power Company

[Docket No. ER99-829-000]

Take notice that on December 4, 1998,
Central Power and Light Company,
Public Service Company of Oklahoma,
Southwestern Electric Power Company

and West Texas Utilities Company
(collectively, the CSW Operating
Companies), tendered for filing a service
agreement establishing Arkansas
Electric Cooperative Corp. (AEC), as a
customer under the CSW Operating
Companies’ market-based rate power
sales tariff.

The CSW Operating Companies
request an effective date of July 7, 1998,
for the agreement with AEC and,
accordingly, seek waiver of the
Commission’s notice requirements.

The CSW Operating Companies state
that a copy of the filing was served on
AEC.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

24. Merrill Lynch Capital Services, Inc.

[Docket No. ER99-830-000]

Take notice that on December 4, 1998,
Merrill Lynch Capital Services, Inc.
(MLCS), tendered for filing pursuant to
Rule 205, 18 CFR 385.205, a petition for
waivers and blanket approvals under
various regulations of the Commission
and for an order accepting its FERC
Electric Rate Schedule No. 1, to be
effective as of the day following the date
of this filing.

MLCS states that it intends to engage
in electric power and energy
transactions as a marketer and a broker.
In transactions where MLCS sells
electric energy, it proposes to make such
sales on rates, terms, and conditions to
be mutually agreed to with the
purchasing party. MLCS states that
neither it nor any of its affiliates is in
the business of generating, transmitting
or distributing electric power in the
United States.

Rate Schedule No. 1, provides for the
sale of energy and capacity at agreed
prices. Rate Schedule No. 1, also
provides that no sales may be made to
affiliates.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

25. The Montana Power Company

[Docket No. TX97-1-000]

Take notice that on November 25,
1998, The Montana Power Company
(MPC) tendered for filing a Notice of
Withdrawal of its application pursuant
to Section 211 of the Federal Power Act,
filed on October 10, 1996.

Comment date: December 18, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a

motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of these filings are on file with the
Commission and are available for public
inspection.

David P. Boergers,

Secretary.

[FR Doc. 98-33231 Filed 12-15-98; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulabory
Commission

[Docket No. ER95-192-014, et al.]

National Power Management
Company, et al.; Electric Rate and
Corporate Regulation Filings

December 7, 1998.

Take notice that the following filings
have been made with the Commission:

1. National Power Management
Company

[Docket No. ER95-192-014]

Take notice that on December 4, 1998,
the above-mentioned power marketer
filed quarterly reports with the
Commission in the above-mentioned
proceeding for information only. This
filing is available for public inspection
and copying in the Public Reference
Room or on the internet under Records
Information Management System
(RIMS) for viewing and downloading.

2. Boston Edison Company

[Docket No. ER99-35-000]

Take notice that on November 30,
1998, Boston Edison Company (Boston
Edison), tendered for filing two
amendments to its Rate Schedule FERC
No. 167, with the Wellesley Municipal
Light Department.

Boston Edison requests that these
amendments be allowed to take effect
on August 1,1998. Boston Edison and
Wellesley join in that requested date,
which is an element of their settlement
which provides for a reduced rate to
take effect on that date.
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Comment date: December 18, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

3. The Washington Water Power
Company

[Docket No. ER99-55-000]

Take notice that on December 2, 1998,
The Washington Water Power Company
(WWP), tendered for filing, pursuant to
Section 35.12 of the Commission’s
Regulations, 18 CFR 35.12, an
amendment to WWP’s October 6, 1998,
filing in Docket No. ER99-55-000.
WWP amends its October 6, 1998, filing
to include (1) an Ancillary Services
Market Power Study, and (2) two
additional service schedules, Schedules
| and J, to WWP’s FERC Electric Tariff,
Second Revised Volume No. 9.
Schedules | and J set forth the
parameters for selling Spinning Reserve
Service and Supplemental Reserve
Service. WWP proposes to offer these
services through its merchant function
at market-based rates.

Comment date: December 22, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

4. Moulton Niguel

[Docket No. ER99-572-000]

Take notice that on November 5,
1998, Moulton Niguel tendered for filing
a Notice of Cancellation in the above-
referenced docket.

Comment date: December 16, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

5. The United Illuminating Company

[Docket No. ER99-755-000]

Take notice that on November 30,
1998, The United llluminating Company
(UI) tendered for filing for informational
purposes all individual Purchase
Agreements and Supplements to
Purchase Agreements executed under
UI's Wholesale Electric Sales Tariff,
FERC Electric Tariff, Original Volume
No 2, as amended, during the six-month
period May 1, 1998, through October 31,
1998.

Comment date: December 21, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

6. Duquesne Light Company

[Docket No. ER99-786—-000]

Take notice that on December 2, 1998,
Duquesne Light Company (Duqueshe),
tendered for filing under Duquesne’s
market-based rate tariff, an executed
Service Agreement with American
Electric Power Service Corporation
(Customer).

Duquesne has requested the
Commission waive its notice

requirements to allow the Service
Agreement to become effective as of
August 24, 1998.

Copies of this filing were served upon
the Customer.

Comment date: December 22, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

7. PP&L, Inc

[Docket No. ER99—-787-000]

Take notice that on December 2, 1998,
PP&L, Inc. (PP&L), tendered for filing a
Service Agreement dated November 24,
1998, with Avista Energy, Inc. (Avista),
under PP&L’s Market-Based Rate and
Resale of Transmission Rights Tariff,
FERC Electric Tariff, Original Volume
No. 5. The Service Agreement adds
Avista as an eligible customer under the
Tariff.

PP&L requests an effective date of
December 2, 1998, for the Service
Agreement.

PP&L states that copies of this filing
have been supplied to Avista and to the
Pennsylvania Public Utility
Commission.

Comment date: December 22, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

8. Orange and Rockland Utilities, Inc.

Docket No. ER99-788-000]

Take notice that on December 2, 1998,
Orange and Rockland Utilities, Inc.
(Orange and Rockland), tendered for
filing a Service Agreement between
Orange and Rockland and Transalta
Energy Marketing (U.S.) Inc.,
(Customer). This Service Agreement
specifies that the Customer has agreed
to the rates, terms and conditions of
Orange and Rockland Open Access
Transmission Tariff filed on July 9, 1996
in Docket No. OA96—-210-000.

Orange and Rockland requests waiver
of the Commission’s sixty-day notice
requirements and an effective date of
November 9, 1998, for the Service
Agreement.

Orange and Rockland has served
copies of the filing on The New York
State Public Service Commission and on
the Customer.

Comment date: December 22, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

9. Northern States Power Company
(Minnesota), Northern States Power
Company (Wisconsin)

[Docket No. ER99-789-000]

Take notice that on December 2, 1998,
Northern States Power Company
(Minnesota) and Northern States Power
Company (Wisconsin) (jointly NSP),

tendered for filing a Non-Firm Point-to-
Point Transmission Service Agreement
and a Short-Term Firm Transmission
Service Agreement between NSP and
Duke Energy Trading & Marketing,
L.L.C.

NSP requests that the Commission
accept both the agreements effective
November 4, 1998, and requests waiver
of the Commission’s notice
requirements in order for the
agreements to be accepted for filing on
the date requested.

Comment date: December 22, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

10. Commonwealth Edison Company

[Docket No. ER99-790-000]

Take notice that on December 2, 1998,
Commonwealth Edison Company
(Edison), tendered for filing a notice of
cancellation of an Electric Coordination
Agreement, dated December 31, 1988, as
amended, between Edison and the
Village of Winnetka, Illinois (Winnetka).
Edison no longer provides any services
to Winnetka under the ECA.

Edison seeks an effective date of June
1, 1998, and, accordingly, seeks waiver
of the Commission’s notice
requirements.

Copies of the filing have been served
on Winnetka and the Illinois Commerce
Commission.

Comment date: December 22, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

11. Consolidated Edison Company of
New York, Inc.

[Docket No. ER99-792-000]

Take notice that on December 2, 1998,
Consolidated Edison Company of New
York, Inc. (Con Edison), tendered for
filing revised tariff sheets amending Con
Edison’s Electric Rate Schedule No. 3,
for the Wholesale Sale of Electricity to
Implement Retail Access in New York
City and Westchester County. The filing
would modify the pricing provisions of
the rate schedule to facilitate customer
purchases of base quantities of energy
from third parties. The rates for Con
Edison’s energy sales under the rate
schedule will not be changed by the
filing.

Con Edison states that a copy of this
filing has been served by mail upon The
New York State Public Service
Commission and upon parties to Con
Edison’s service restructuring
proceeding before the New York State
Department of Public Service.

Comment date: December 22, 1998, in
accordance with Standard Paragraph E
at the end of this notice.
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12. Carolina Power & Light Company

[Docket No. ER99-793-000]

Take notice that on December 2, 1998,
Carolina Power & Light Company
(CP&L), tendered for filing executed
Service Agreements with Duke Power
and Wisconsin Electric Power Company
under the provisions of CP&L’s Market-
Based Rates Tariff, FERC Electric Tariff
No. 4. These Service Agreements
supersede the un-executed Agreements
originally filed in Docket No. ER98—
3385-000 and approved effective May
18, 1998.

Copies of the filing were served upon
the North Carolina Utilities Commission
and the South Carolina Public Service
Commission.

Comment date: December 22, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

13. The Montana Power Company

[Docket No. ER99-794-000]

Take notice that on December 2, 1998,
The Montana Power Company
(Montana), tendered for filing with the
Federal Energy Regulatory Commission
pursuant to 18 CFR 35.13 an unexecuted
Network Integration Transmission
Service Agreement and Network
Operating Agreement with The Town of
Philipsburg (Philipsburg) and a Firm
Point-To-Point Transmission Service
Agreement with Stone Container
Corporation (Stone Container) under
Montana’s FERC Electric Tariff, Fourth
Revised Volume No. 5 (Open Access
Transmission Tariff). Montana also
tendered for filing a Notice of
Cancellation canceling the Firm Point-
To-Point Transmission Service
Agreement dated July 1, 1998, with
Stone Container, as said Service
Agreement terminated under it own
terms and conditions and has been
replaced with the Service Agreement
included in the instant filing.

A copy of the filing was served upon
Philipsburg and Stone Container.

Comment date: December 22, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

14. KeySpan Generation LLC

[Docket No. ER99-809-000]

Take notice that on December 3, 1998,
KeySpan Generation LLC filed further
Notice of Succession stating that the
name of the generation subsidiary
which sells energy and capacity at the
rate proposed in the proceeding, Long
Island Lighting Company, Docket Nos.
ER98-11-000 and EL98-22-000, has
since been changed from MarketSpan
Generation LLC to KeySpan Generation
LLC, effective as of October 21, 1998.
KeySpan Generation LLC is a subsidiary

of MarketSpan Corporation d/b/a/
KeySpan Energy, the holding company.

Comment date: Decmeber 23, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

15. Old Dominion Electric Cooperative

[Docket No. ES99-14-000]

Take notice that on November 25,
1998, Old Dominion Electric
Cooperative (Old Dominion), tendered
for filing an application under Section
204 of the Federal Power Act for
authorization to issue up to $5 million
in first mortgage bonds, with a maturity
greater than one year. Grayling
Generating Station Docket No. ER99—
791-000

Old Dominion also requests to be
granted a waiver of the Commission’s
competitive bid or negotiated placement
requirement, under 18 CFR 34.2,
pursuant to the authorization requested
in this docket.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

16. Grayling Generating Station
Limited Partnership

[Docket No. ER99-791-000]

Take notice that on December 2, 1998,
Grayling Generating Station Limited
Partnership, a Michigan limited
partnership (GGS), petitioned the
Commission for acceptance of Grayling
Generating Station Limited Partnership
Rate Schedule No. FERC No. 2; the
granting of certain blanket approvals,
including the authority to sell electricity
at market-based rates; and the waiver of
certain Commission Regulations.

GGS intends to engage in wholesale
electric power and energy transactions
as a marketer. GGS is exclusively
engaged in the operation of an
approximately 38 MW (net) small power
production facility in Grayling,
Michigan. GGS is owned 1% by CMS
Generation Grayling Company (CMSG),
49% by CMS Generation Grayling
Holdings Company (CMSGH) and 50%
by Grayling Development Partners.
CMSG and CMSGH are indirect
subsidiaries of CMS Energy Corporation,
a registered public utility holding
company.

Comment date: December 22, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of

Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of these filings are on file with the
Commission and are available for public
inspection.

David P. Boergers

Secretary.

[FR Doc. 98-33233 Filed 12—-15-98; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-4525-000, et al.]

Northeast Utilities Service Company, et
al.; Electric Rate and Corporate
Regulation Filings

December 8, 1998.
Take notice that the following filings
have been made with the Commission:

1. Northeast Utilities Service Company

[Docket Nos. ER98-4525-000 and ER98-
4591-000]

Take notice that on December 3, 1998,
Northeast Utilities Service Company
(NUSCO), tendered for filing on behalf
of The Connecticut Light and Power
Company, Western Massachusetts
Electric Company, Holyoke Water
Power Company, Holyoke Power and
Electric Company and Public Service
Company of New Hampshire
(collectively the NU Companies),
amendments to its Systems power sales
agreement filed in the above-referenced
dockets.

NUSCO requests that the agreements
be permitted to take effect on the
original effective date of November 1,
1998, and that the Commission grant
any waiver necessary to permit the
agreements to take effect on that date.

Copies of the filing were served upon
the City of Holyoke Gas & Electric
Department and the Unitil Power
Corporation.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

2. Commonwealth Edison Company

[Docket No. ER99-795-000]

Take notice that on December 3, 1998,
Commonwealth Edison Company
(ComEd), tendered for filing a service



69278

Federal Register/Vol. 63, No. 241/Wednesday, December 16, 1998/ Notices

agreement establishing Vitol Gas &
Electric (VG&E), as a customer under
ComEd’s FERC Electric Market Based-
Rate Schedule for power sales.

ComEd requests an effective date of
December 3, 1998, for the service
agreement, and accordingly, seeks
waiver of the Commission’s notice
requirements.

Copies of the filing were served on
VG&E.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

3. Southwestern Public Service
Company

[Docket No. ER99-797-000]

Take notice that on December 3, 1998,
Southwestern Public Service Company
(Southwestern), tendered for filing a
proposed Power Sale Agreement
(Agreement) with e prime, Inc. (e
prime). The proposed Agreement
provides for e prime’s purchase of firm
power service from Southwestern at
market-based rates.

Southwestern requests that the
Agreement be made effective on January
1, 1999.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

4. Northeast Utilities Service Company
[Docket No. ER99-798-000]

Take notice that on December 3, 1998,
Northeast Utilities Service Company
(NUSCO) on behalf of the Northeast
Utilities (NU) System Companies,
tendered for filing a Service Agreement
between NUSCO and The United
IHluminating Company for Local
Network Transmission service under the
NU System Companies Open Access
Transmission Service Tariff No. 9.
NUSCO states that the Service
Agreement will supersede the following
Connecticut Light and Power Company
rate schedules Rate Schedule FERC No.
15, Derby Junction; Rate Schedule FERC
No. 16, Devon & Trumbull Junction;
Rate Schedule FERC No. 17, Glen Lake
Junction; Rate Schedule FERC No. 103,
Old Town-Hawthorne Junction; and
Rate Schedule FERC No. 42, Pease Road
Junction.

NUSCO requests waiver of the
Commission’s notice requirements to
permit the Service Agreement to become
effective on November 1, 1998.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

5. Wisconsin Electric Power Co.

[Docket No. ER99-799-000]

Take notice that on December 3, 1998,
Wisconsin Electric Power Company
(Wisconsin Electric), tendered for filing
an electric service agreement under its
Coordination Sales Tariff (FERC Electric
Tariff, Original Volume No. 2).

Wisconsin Electric respectfully
requests an effective date December 4,
1998.

Copies of the filing have been served
on Tractebel Energy Marketing, Inc., the
Michigan Public Service Commission,
and the Public Service Commission of
Wisconsin.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

6. Allegheny Power Service
Corporation, on behalf of Monongahela
Power Co. The Potomac Edison
Company, and West Penn Power
Company (Allegheny Power) )

[Docket No. ER99-800-000]

Take notice that on December 3, 1998,
Allegheny Power Service Corporation
on behalf of Monongahela Power
Company, The Potomac Edison
Company and West Penn Power
Company (Allegheny Power), tendered
for filing Supplement No. 40 to add
Avista Energy, Inc., Duke Solutions,
Inc., and The Detroit Edison Company
to Allegheny Power Open Access
Transmission Service Tariff which has
been submitted for filing in Docket No.
0OA96-18-000.

The proposed effective date under the
Service Agreements is December 2,
1998.

Copies of the filing have been
provided to the Public Utilities
Commission of Ohio, the Pennsylvania
Public Utility Commission, the
Maryland Public Service Commission,
the Virginia State Corporation
Commission, the West Virginia Public
Service Commission.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

7. Metro Energy Group, LLC

[Docket No. ER99-801-000]

Take notice that on December 3, 1998,
Metro Energy Group, LLC (Metro),
petitioned the Commission for
acceptance of Metro Energy Group, LLC
Rate Schedule FERC No. 1, the granting
of certain blanket approvals, including
the authority to sell electricity at
market-based rates; and the waiver of
certain Commission Regulations.

Metro intends to engage in wholesale
electric power and energy purchases

and sales as a marketer. Metro is not in
the business of generating or
transmitting electric power.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

8. Washington Water Power Company

[Docket No. ER99-802-000]

Take notice that on December 3, 1998,
Washington Water Power Company
(WWP), tendered for filing with the
Federal Energy Regulatory Commission
pursuant to 18 CFR Section 35.13, an
executed Service Agreement under
WWP’s FERC Electric Tariff First
Revised Volume No. 9, and Mutual
Netting Agreement, with Sovereign
Power, Inc.

WWP requests waiver of the prior
notice requirement and requests an
effective date of December 1, 1998.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

9. Northern States Power Company
(Minnesota) Northern States Power
Company (Wisconsin)

[Docket No. ER99-803-000]

Take notice that on December 3, 1998,
Northern States Power Company
(Minnesota) and Northern States Power
Company (Wisconsin) (jointly NSP),
tendered for filing a Firm Point-to-Point
Transmission Service Agreement
between NSP and NSP Wholesale.

NSP requests that the Commission
accept both the agreements effective
November 1, 1998, and requests waiver
of the Commission’s notice
requirements in order for the
agreements to be accepted for filing on
the date requested.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

10. Duquesne Light Company

[Docket No. ER99-804-000]

Take notice that on December 3, 1998,
Duquesne Light Company (Duquesne),
tendered for filing under Duquesne’s
pending Market-Based Rate Tariff,
(Docket No. ER98-4159-000) executed
Service Agreement at Market-Based
Rates with Electric Clearinghouse, Inc.,
(Customer).

Duquesne has requested the
Commission waive its notice
requirements to allow the Service
Agreement to become effective as of
December 2, 1998.

Copies of this filing were served upon
Customer.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.
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11. Allegheny Power Service
Corporation, on behalf of Monongahela
Power Co., The Potomac Edison
Company and West Penn Power
Company (Allegheny Power)

[Docket No. ER99-805-000]

Take notice that on December 3, 1998,
Allegheny Power Service Corporation
on behalf of Monongahela Power
Company, The Potomac Edison
Company and West Penn Power
Company (Allegheny Power), tendered
for filing Supplement No. 10 to add two
(4) new Customers to the Market Rate
Tariff under which Allegheny Power
offers generation services.

Allegheny Power requests a waiver of
notice requirements to make service
available as of December 2, 1998, to
Cinergy Capital & Trading, Inc., CNG
Power Services Corporation, DTE
Energy Trading, Inc., and Potomac
Electric Power Company.

Copies of the filing have been
provided to the Public Utilities
Commission of Ohio, the Pennsylvania
Public Utility Commission, the
Maryland Public Service Commission,
the Virginia State Corporation
Commission, the West Virginia Public
Service Commission, and all parties of
record.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

12. Genesee Power Station Limited
Partnership

[Docket No. ER99-806-000]

Take notice that on December 3, 1998,
Genesee Power Station Limited
Partnership, a Michigan limited
partnership (GPS), petitioned the
Commission for acceptance of Genesee
Power Station Limited Partnership Rate
Schedule No. FERC No. 2; the granting
of certain blanket approvals, including
the authority to sell electricity at
market-based rates; and the waiver of
certain Commission Regulations.

GPS intends to engage in wholesale
electric power and energy transactions
as a marketer. GPS is exclusively
engaged in the operation of an
approximately 38 MW (net) small power
production facility in Genesee
Township, Michigan. GPS is owned 1%
by CMS Generation Genesee Company
(CMSG), 48.75% by CMS Generation
Holdings Company (CMSGH), 49.75%
by Genesee Power Partners Limited
Partnership, and .5% by GPS Newco
L.L.C. CMSG and CMSGH are indirect
subsidiaries of CMS Energy Corporation,
a registered public utility holding
company.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

13. FirstEnergy Corp.

[Docket No. ER99-807-000]

Take notice that on December 3, 1998,
FirstEnergy Corp. (FirstEnergy),
tendered for filing a Connection Point
and Operating Agreement to provide a
connection of electric generating
facilities owned and operated by M.M.
Cuyahoga Energy, L.L.C., to the
FirstEnergy System and for operation
and maintenance of those facilities.

The proposed effective date for the
Connection Point and Operating
Agreement is January 1, 1999.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

14. Potomac Electric Power Company

[Docket No. ER99-808-000]

Take notice that on December 3, 1998,
Potomac Electric Power Company
(Pepco), tendered for filing service
agreements pursuant to Pepco’s FERC
Electric Tariff, Original Volume No. 1,
entered into between Pepco and
Merchant Energy Group of the
Americas, Incorporated; Allegheny
Electric Cooperative, Incorporated; and
AYP Energy, Incorporated.

An effective date of December 3, 1998,
for these service agreements, with
waiver of notice is requested.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

15. Niagara Mohawk Power
Corporation

[Docket No. ER99-810-000]

Take notice that on December 3, 1998,
Niagara Mohawk Power Corporation
(NMPC), tendered for filing an executed
Transmission Service Agreement
between NMPC and NEV East, L.L.C.
This Transmission Service Agreement
specifies that NEV East, L.L.C., has
signed on to and has agreed to the terms
and conditions of NMPC’s Open Access
Transmission Tariff as filed in Docket
No. OA96-194-000. This Tariff, filed
with FERC on July 9, 1996, will allow
NMPC and NEV East, L.L.C., to enter
into separately scheduled transactions
under which NMPC will provide
transmission service for NEV East,
L.L.C., as the parties may mutually
agree.

NMPC requests an effective date of
November 25, 1998. NMPC has
requested waiver of the notice
requirements for good cause shown.

NMPC has served copies of the filing
upon the New York State Public Service
Commission and NEV East, L.L.C.

Comment date: December 28, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

16. Edgar Electric Cooperative

[Docket No. ER99-827-000]

Take notice that on December 3, 1998,
Edgar Electric Cooperative, d/b/a/
EnerStar Power Corporation filed a
summary of its activity for the third
quarter of 1998. EnerStar Power
Corporation entered into zero
agreements for the sale, purchase, and/
or exchange of electricity with other
parties during the third quarter of 1998.

Comment date: December 23, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

17. Central Louisiana Electric Co. Inc.,
Duquesne Light Company; Entergy
Services, Inc.; Entergy Arkansas, Inc.;
Entergy Gulf States, Inc.; Entergy
Louisiana, Inc.; Entergy Mississippi,
Inc.; Entergy New Orleans, Inc.;
UtiliCorp United, Inc.; Central Power &
Light Company; West Texas Utilities
Company; Public Service Company of
Oklahoma; Southwestern Electric
Power Company; Public Service
Company of New Mexico

[Docket Nos. OA97-432—-002; OA97-407—
002; OA97-458-002; OA97-446—-002; OA97—
287-002; OA97-433-002; and OA97-720—
002]

Take notice that between November
30-December 4, 1998, the above-named
companies submitted revised standards
of conduct in response to the
Commission’s October 29, 1998 Order
on Standards of Conduct, 85 FERC
9 61,145 (1998).

Comment date: December 23, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

18. UGI Utilities, Inc.

[Docket No. OA97-485-003]

Take notice that UGI Utilities, Inc.
filed revised standards of conduct on
December 3, 1998, in response to the
Commission’s September 18, 1998
Order on Standards of Conduct, 84
FERC 1 61,225 (1998).

Comment date: December 23, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
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the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of these filings are on file with the
Commission and are available for public
inspection.

David P. Boergers,

Secretary.

[FR Doc. 98-33232 Filed 12—-15-98; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-30411A; FRL-6042-7]

American Cyanamid Company;
Approval of Pesticide Product
Registrations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces
Agency approval of applications to
conditionally register the pesticide
products Acrobat Technical, Acrobat
MZ Fungicide, and Acrobat MZ WDG
Fungicide containing a new active
ingredient not included in any
previously registered products pursuant
to the provisions of section 3(c)(7)(C) of
the Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended.

FOR FURTHER INFORMATION CONTACT: By
mail: Mary Waller, Product Manager
(PM) 21, Registration Division (7505C),
Office of Pesticide Programs, 401 M St.,
SW., Washington, DC 20460. Office
location and telephone number: Rm.
247, CM #2, Environmental Protection
Agency, 1921 Jefferson Davis Hwy,
Arlington, VA 22202, 703-305-9354; e-
mail: waller.mary@epamail.epa.gov.

SUPPLEMENTARY INFORMATION:
Electronic Availability: Electronic
copies of this document and the Fact
Sheet are available from the EPA home
page at the Federal Register
Environmental Sub-Set entry for this
document under “‘Laws and
Regulations” (http://www.epa.gov/
fedrgstr/).

EPA issued a notice, published the
Federal Register of June 26, 1996 (61 FR
33116)(FRL-5370-5), which announced
that American Cyanamid Company,
Agricultural Research Division, P.O.
Box 400, Princeton, NJ 08543-0400, had
submitted applications to conditionally
register the fungicide products Acrobat

Technical and Acrobat MZ Fungicide
(EPA File Symbols 241-GIE and 241—
GIG) containing the active ingredient
dimethomorph morpholine,3-(3-(4-
chlorophenyl)-3-(3,4-dimethoxyphenyl)-
1-oxo-2-propenyl at 98.98% and 9%
respectively, active ingredient not
included in any previously registered
pesticide products. Acrobat MZ
Fungicide also contains the chemical
mancozeb zinc ion and manganese
ethylenebisdithiocarbamate
coordination product at 60%.

The chemical formulation has been
amended to read ‘“dimethomorph (E,Z)
4-[3-(4-chlorophenyl)-3-(3,4-
dimethoxyphenyl)-1-oxo-2-
propenyl]lmorpholine.”

EPA subsequently received an
application from American Cyanamid to
conditionally register the pesticide
product Acrobat MZ WDG Fungicide
(EPA File Symbol 241-GOL), containing
the active ingredients dimethomorph at
9% and mancozeb at 60%. However,
since the notice of receipt of this
application to register the product as
required by section 3(c)(4) of FIFRA, as
amended did not publish in the Federal
Register, interested parties may submit
comments within 30 days from the date
of publication of this notice for this
product only. Comments and data may
also be submitted electronically to: opp-
docket@epamail.epa.gov. No
Confidential Business Information (CBI)
should be submitted through e-mail.

The applications were approved on
September 30, 1998, for the following
products:

1. Acrobat Technical for formulation
into end-use fungicide products (EPA
Registration Number 241-382).

2. Acrobat MZ Fungicide for the
control of late blight disease on potatoes
(EPA Registration Number 241-383).

3. Acrobat MZ WDG Fungicide for the
control of late blight disease on potatoes
(EPA Registration Number 241-395)

A conditional registration may be
granted under section 3(c)(7)(C) of
FIFRA for a new active ingredient where
certain data are lacking, on condition
that such data are received by the end
of the conditional registration period
and do not meet or exceed the risk
criteria set forth in 40 CFR 154.7; that
use of the pesticide during the
conditional registration period will not
cause unreasonable adverse effects; and
that use of the pesticide is in the public
interest. The Agency has considered the
available data on the risks associated
with the proposed use of dimethomorph
and mancozeb, and information on
social, economic, and environmental
benefits to be derived from such use.
Specifically, the Agency has considered

the nature and its pattern of use,
application methods and rates, and level
and extent of potential exposure. Based
on these reviews, the Agency was able
to make basic health and safety
determinations which show that use of
dimethomorph and mancozeb during
the period of conditional registration
will not cause any unreasonable adverse
effect on the environment, and that use
of the pesticide is, in the public interest.

Consistent with section 3(c)(7)(C), the
Agency has determined that these
conditional registrations are in the
public interest. Use of the pesticides are
of significance to the user community,
and appropriate labeling, use directions,
and other measures have been taken to
ensure that use of the pesticides will not
result in unreasonable adverse effects to
man and the environment.

All required data studies must be
submitted to the Agency within 2 years
from the date of registration.

More detailed information on these
conditional registrations is contained in
an EPA Pesticide Fact Sheet on
dimethomorph and mancozeb.

A paper copy of this fact sheet, which
provides a summary description of the
chemical, use patterns and
formulations, science findings, and the
Agency’s regulatory position and
rationale, may be obtained from the
National Technical Information Service
(NTIS), 5285 Port Royal Road,
Springfield, VA 22161.

In accordance with section 3(c)(2) of
FIFRA, a copy of the approved label, the
list of data references, the data and other
scientific information used to support
registration, except for material
specifically protected by section 10 of
FIFRA, are available for public
inspection in the Public Information
and Records Intregrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, Rm. 119, CM #2, Arlington, VA
22202 (703-305-5805). Requests for
data must be made in accordance with
the provisions of the Freedom of
Information Act and must be addressed
to the Freedom of Information Office (A-
101), 401 M St., SW., Washington, DC
20460. Such requests should: (1)
Identify the product name and
registration number and (2) specify the
data or information desired.

Authority: 7 U.S.C. 136.
List of Subjects

Environmental protection, Pesticides
and pests, Product registration.
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Dated: December 7, 1998.
James Jones,

Director, Registration Division, Office of
Pesticide Programs.

[FR Doc. 98-33119 Filed 12-15-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-30465; FRL-6046-7]
Biocontrol Limited; Application to
Register Pesticide Product

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces receipt
of an application to register a pesticide
product containing new active
ingredients not included in any
previously registered products pursuant
to the provisions of section 3(c)(4) of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended.
DATES: Written comments must be
submitted by January 15, 1999.
ADDRESSES: By mail, submit written
comments identified by the document
control number [OPP-30465] and the
file symbol to: Public Information and
Records Intregrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring comments to:
Environmental Protection Agency, Rm.
119, Crystal Mall 2 (CM #2), 1921
Jefferson Davis Hwy., Arlington, VA.

Comments and data may also be
submitted electronically to: opp-
docket@epamail.epa.gov. Follow the
instructions under “SUPPLEMENTARY
INFORMATION.” No Confidential
Business Information (CBI) should be
submitted through e-mail.

Information submitted as a comment
concerning this notice may be claimed
confidential by marking any part or all
of that information as CBI. Information
so marked will not be disclosed except
in accordance with procedures set forth
in 40 CFR part 2. A copy of the
comment that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice. The public
docket is available for public inspection
in Rm. 119 at the Virginia address given
above, from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding holidays.

FOR FURTHER INFORMATION CONTACT: By
mail: Judy Loranger, Regulatory Action

Leader, Biopesticide and Pollution
Prevention Division, (7511C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location,
telephone number, and e-mail address:
Rm. 902W40, CM #2, 1921 Jefferson
Davis Highway, Arlington, VA 22202;
(703) 308-8056; e-mail:
loranger.judy@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
received an application as follows to
register pesticide products containing
active ingredients not included in any
previously registered products pursuant
to the provision of section 3(c)(4) of
FIFRA. Notice of receipt of this
application does not imply a decision
by the Agency on the application.

I. Products Containing Active
Ingredients Not Included In Any
Previously Registered Products

File Symbol: 53575-ER. Applicant:
Biocontrol Limited, 400 East Evergreen
Blvd., Suite 205, Vancouver, WA 98660.
Product Name: Isomate-BAW
Pheromone. Active ingredient: This is
the mixture of two pheromone
compounds (Z,E)-9,12-Tetradecadienyl
acetate at 69 percent and (Z2)-9-
Tetradecen-1-ol at 26 percent. Proposed
classification/Use: For the control of the
beet armyworm in alfalfa, asparagus,
beans, beets, cabbage, celery, cole crops,
cotton, cucumbers, ground nuts, lettuce,
onions, peas, peppers, soybeans,
strawberries, sweet potatoes, tomatoes
and tobacco.

Notice of approval or denial of an
application to register a pesticide
product will be announced in the
Federal Register. The procedure for
requesting data will be given in the
Federal Register if an application is
approved.

Comments received within the
specified time period will be considered
before a final decision is made;
comments received after the time
specified will be considered only to the
extent possible without delaying
processing of the application.

I1. Public Record and Electronic
Submissions

The official record for this notice, as
well as the public version, has been
established for this notice under docket
number [OPP-30465] (including
comments and data submitted
electronically as described below). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBI, is available
for inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal

holidays. The official notice record is
located at the address in “ADDRESSES”
at the beginning of this document.
Electronic comments can be sent
directly to EPA at:
opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comment and data will
also be accepted on disks in
Wordperfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the docket number [OPP-30465].
Electronic comments on this notice may
be filed online at many Federal
Depository Libraries.

Authority: 7 U.S.C. 136.

List of Subjects
Environmental protection, Pesticides
and pest, Product registration.

Dated: December 4, 1998.

Janet L. Andersen,

Director, Biopesticide and Pollution
Prevention Division, Office of Pesticide
Programs.

[FR Doc. 98-33336 Filed 12—-15-98; 8:45 am]
BILLING CODE 6560-50—F

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-34155; FRL-6049-3]

Certain Chemicals; Availability of
Reregistration Eligibility Decision
Documents, Opening of Public
Comment Period

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces
availability and starts a 60—day public
comment period of the Reregistration
Eligibility Decision (RED) documents for
the active ingredients deet, triclopyr,
dichlobenil, propachlor, and
methylisothiazolinone. The REDs for the
chemicals listed above are the Agency’s
formal regulatory assessments of the
health and environmental data base of
the subject chemicals and present the
Agency’s determination regarding
which pesticidal uses are eligible for
reregistration.

DATES: Written comments on these
decisions must be submitted by
February 16, 1999.

ADDRESSES: Three copies of comments
identified with the docket control
number “OPP-34155" and the case
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number (noted below), should be
submitted to: By mail: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person,
deliver comments to: Rm. 119, Crystal
Mall 2 (CM #2), 1921 Jefferson Davis
Highway, Arlington, VA.

Comments and data may also be
submitted electronically by following
the instructions under

“SUPPLEMENTARY INFORMATION"
of this document. No Confidential
Business Information (CBI) should be
submitted through e-mail.

Information submitted as a comment
in response to this notice may be
claimed confidential by marking any
part or all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public

docket.Information not marked
confidential will be included in the
public docket without prior notice
(including comments and data
submitted electronically). The public
docket is available for public inspection
in Rm. 119 at the Virginia address given
above, from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays.

FOR FURTHER INFORMATION: Technical
guestions on the RED documents listed
below should be directed to the
appropriate Chemical Review Manager:

Chemical Name Case No

Chemical Review Manager

Telephone No.

e-mail Address

DEEL oo
Triclopyr
Propachlor ..
Dichlobenil ...........ccccceeee.
Methylisothiazolinone

Linda Werrell
Dean Monos
Anne Overstreet ..
Carmelita White ...
Deanna Scher

703 308-8033 ...
703 308-8074 ...
703 308-8068 ...
703 308-7038 ...
703 308-7043 ...

werrell.linda@epa.gov
monos.dean@epa.gov
overstreet.anne@epa.gov
white.carmelita@epa.gov
scher.deanna@epa.gov

To request a copy of any of the above
listed RED documents, or a RED Fact
Sheet, contact the OPP Pesticide Docket,
Public Information and Records
Integrity Branch, in Rm. 119 at the
address given above or call (703) 305—
5805.

SUPPLEMENTARY INFORMATION:
l. Electronic Availability

Electronic copies of the REDs and
RED fact sheets can be downloaded
from the Pesticide Special Review and
Reregistration Information System at
(703) 308-7224, and can also be reached
on the internet via EPA’s website at:
http//www.epa.gov/oppsrrd1/REDs/.

11. Reregistration Eligibility Decision

The Agency has issued Reregistration
Eligibility Decision (RED) documents for
the pesticidal active ingredients listed
above. Under the Federal Insecticide,
Fungicide, and Rodenticide Act, as
amended in 1988, EPA is conducting an
accelerated reregistration program to
reevaluate existing pesticides to make
sure they meet current scientific and
regulatory standards. The data base to
support the reregistration of each of the
chemicals listed above is substantially
complete.

All registrants of products containing
one or more of the above listed active
ingredients have been sent the
appropriate RED documents and must
respond to labeling requirements and
product specific data requirements (if
applicable) within 8 months of receipt.
Products containing other active
ingredients will not be reregistered until
those other active ingredients are

determined to be eligible for
reregistration.

The reregistration program is being
conducted under Congressionally
mandated time frames, and EPA
recognizes both the need to make timely
reregistration decisions and to involve
the public. Therefore, EPA is issuing
these REDs as final documents with a 60
day comment period. Although the 60
day public comment period does not
affect the registrant’s response due date,
it is intended to provide an opportunity
for public input and a mechanism for
initiating any necessary amendments to
the RED. All comments will be carefully
considered by the Agency.

I11. Public Record and Electronic
Submissions

The official record for this notice, as
well as the public version, has been
established for this notice under docket
control number “OPP-34155"
(including comments and data
submitted electronically as described
below). A public version of this record,
including printed and paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The official
record is located at the Virginia address
in “ADDRESSES” at the beginning of
this document.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form

of encryption. Comment and data will
also be accepted on disks in
Wordperfect 5.1/6.1 file format or ASCII
file format. All comments and data in
electronic form must be identified by
the docket control number (OPP—
34155). Electronic comments on this
notice may be filed online at many
Federal Depository Libraries.

List of Subjects
Environmental protection.
Dated: December 3, 1998.

Jack E. Housenger,

Acting Director, Special Review and
Reregistration Division, Office of Pesticide
Programs.

[FR Doc. 98-33337 Filed 12-15-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-34156; FRL—6050-2]

Availability of the Dicofol
Reregistration Eligibility Decision
Document for Comment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of availability.

SUMMARY: This notice announces the
availability of and starts a 60-day public
comment period of the Reregistration
Eligibility Decision (RED) document for
the active ingredient dicofol. The RED
for this chemical is the Agency’s formal
regulatory assessment of the health and
environmental database of the subject
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chemical and presents the Agency’s
determination regarding which
pesticidal uses are eligible for
reregistration.

DATES: Written comments on the RED
decisions must be submitted by
February 16, 1999.

ADDRESSES: Three copies of comments
identified with the docket control
number OPP-34156 and the case
number (noted below), should be
submitted to: By mail: Public
Information and Records Integrity
Branch, Information Resources and
Services Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person,
deliver comments to the docket on the

first floor (Room 119), CM #2, 1921
Jefferson Davis Highway, Arlington, VA.

Comments and data may also be
submitted electronically by following
the instructions under
“SUPPLEMENTARY INFORMATION”
of this document. No Confidential
Business Information (CBI) should be
submitted through e-mail.

Information submitted as a comment
in response to this notice may be
claimed confidential by marking any
part or all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public docket.

Information not marked confidential
will be included in the public docket
without prior notice (including
comments and data submitted
electronically). The public docket and
docket index, including printed paper
versions of electronic comments, which
does not include any information
claimed as CBI will be available for
public inspection on the first floor
(Room 119) at the address given above,
from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays.

FOR FURTHER INFORMATION
CONTACT: Technical questions on the
RED document should be directed to the
appropriate point-of-contact:

Chemical Name Case No. Pointt;)(f:tCon- Telephone No. e-mail Address
Dicofol e 0021 Phil Budig 703-308—8029 | budig.phil@epa.gov

To request a copy of the above listed
RED document, or a specific RED Fact
Sheet, contact the OPP Pesticide Docket,
Public Information and Records
Integrity Branch, first floor (Room 119),
at the address given above or call (703)
305-5805.

SUPPLEMENTARY INFORMATION:

l. Electronic Availability

Electronic copies of this document
and various support documents are
available from the EPA home page at the
Federal Register-Environmental
Documents entry for this document
under “Laws and Regulations” (http://
www.epa.gov/fedrgstr/).

Electronic copies of the REDs and
RED fact sheets can be downloaded
from the Pesticide Special Review and
Reregistration Information System at
(703) 308-7224, and also can be reached
on the Internet via EPA’s website at:
http://www.epa.gov/REDs.

I1. Reregistration Eligibility Decision

The Agency has issued a
Reregistration Eligibility Decision (RED)
document for the pesticidal active
ingredient dicofol. Under the Federal
Insecticide, Fungicide, and Rodenticide
Act, as amended in 1988, EPA is
conducting a reregistration program to
reevaluate existing pesticides to make
sure they meet current scientific and
regulatory standards. The data base to
support the reregistration of dicofol is
substantially complete.

All registrants of products containing
the above listed active ingredient have
been sent the Dicofol RED document
and must respond to labeling
requirements and product specific data

requirements within 8 months of
receipt. Products containing other active
ingredients will not be reregistered until
those other active ingredients are
determined to be eligible for
reregistration.

The reregistration program is being
conducted under congressionally
mandated time frames, and EPA
recognizes both the need to make timely
reregistration decisions and to involve
the public. Therefore, EPA is issuing
this RED as a final document with a 60—
day comment period. Although the 60-
day public comment period does not
affect the registrant’s response due date,
it is intended to provide an opportunity
for public input and a mechanism for
initiating any necessary amendments to
the RED. All comments will be carefully
considered by the Agency.

111. Background Information

EPA has determined that products
containing dicofol may be eligible for
reregistration, as specified in the dicofol
RED, contingent upon results of a
dermal toxicity study due to the Agency
in December 1998. EPA has identified a
possible unacceptable occupational risk
in the dicofol RED. However, the
Agency believes that the assumptions
used to arrive at this conclusion may
have led to an overestimation of that
risk (e.g., 100% dermal absorption).
Therefore, EPA has found that it is not
appropriate to declare dicofol ineligible
at this time. One key consideration is
the fact that the registrants will be
submitting the dermal toxicity study
mentioned above, which may be a more
appropriate study for regulatory
purposes than data currently used.

Although the Agency would not
normally delay a decision for a study
voluntarily conducted by a registrant
outside the RED timeframe, three factors
make this appropriate here. First, the
data will be delivered to the Agency
very shortly. Second, the registrants
have committed to significant risk
mitigation measures to be implemented
immediately (listed below), which
address risk concern while the new data
are being developed and evaluated.
Third, the registrants have submitted a
voluntary cancellation request, which
will immediately go into effect for any
dicofol use which is found to have
unacceptable risk after consideration of
the dermal toxicity study. EPA believes
this process will address dicofol risk in
a timeframe that is comparable or more
rapid than what EPA could achieve
through its own regulatory process.

In sum, dicofol risk will be addressed
in the interim in the following manner:

To address risks to homeowners,
residents, and children:

« All residential uses have been
eliminated from labels and will be
voluntarily canceled.

To address risks to handlers:

« Mixers/loaders/applicators must
wear additional personal protective
equipment (PPE), and use enclosed cabs
and cockpits.

« All wettable powder formulations
produced after December 31, 1998 must
be placed in water soluble packaging.

« Application with handheld
equipment is eliminated for liquid
formulations.

« Liquid formulations produced after
December 31, 1998 must bear labeling
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requiring closed mixing systems for dry
beans.

To address risks to workers (persons
entering treated areas following
applications of dicofol):

« A revised Restricted Entry Interval
(REI) will be set, based on Dislodgeable
Foliar Residue (DFR) data submitted in
October, 1998, and on the dermal
toxicity study being submitted in
December, 1998.

To protect the environment and
wildlife:

« Dicofol applications are limited to
no more than one per year. Previously,
for some uses, the number of
applications allowed per year was either
unrestricted or limited to 2 or 3
applications per year.

« Dicofol applications on citrus will
not exceed 3 pounds a.i./acre per year.
This has been reduced from 8 pounds
a.i./acre per year.

« Dicofol applications on strawberries
will not exceed 2 pounds a.i./acre per
year. This has been reduced from 2.4
pounds a.i./acre per year.

« A spray drift and Runoff Caution
Statement is being added to the label.
Also, a statement prohibiting
application directly to water is being
added to the label.

1V. Public Record and Electronic
Submissions

The official record for this notice, as
well as the public version, has been
established for this notice under docket
control number OPP-34156 (including
comments and data submitted
electronically as described below). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBI, is available
for inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The official record is located
at the address in “*“ADDRESSES” at the
beginning of this document.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comment and data will
also be accepted on disks in
Wordperfect 6.1 file format or ASCII file
format. All comments and data in
electronic form must be identified by
the docket control number (OPP—
34156). Electronic comments on this
notice may be filed online at many
Federal Depository Libraries.

List of Subjects
Environmental protection.

Dated: December 4, 1998.

Jack E. Housenger,

Acting Director, Special Review and
Reregistration Division, Office of Pesticide
Programs.

[FR Doc. 98-33334 Filed 12-15-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

[OPP—30408A; FRL—6042-6]

Rhone-Poulenc Co.; Approval of
Pesticide Product Registrations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces
Agency approval of applications to
conditionally register the pesticide
products Technical Isoxaflutole and
Balance WDG Herbicide containing a
new active ingredient not included in
any previously registered products
pursuant to the provisions of section
3(c)(7)(C) of the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), as amended.

FOR FURTHER INFORMATION CONTACT: By
mail: Joanne I. Miller, Product Manager
(PM) 23, Registration Division (7505C),
Office of Pesticide Programs, 401 M St.,
SW., Washington, DC 20460. Office
location and telephone number: Rm.
237, CM #2, Environmental Protection
Agency, 1921 Jefferson Davis Hwy,
Arlington, VA 22202, 703-305-6224; e-
mail: miller.joanne@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:
Electronic Availability: Electronic
copies of this document and the Fact
Sheet are available from the EPA home
page at the Federal Register
Environmental Sub-Set entry for this
document under “‘Laws and
Regulations” (http://www.epa.gov/
fedrgstr/).

EPA issued a notice, published the
Federal Register of May 1, 1996 (61 FR
19282)(FRL-5363-6), which announced
that Rhone-Poulenc Ag Company, P.O.
Box 12014, 2 T.W. Alexander Drive,
Research Triangle Park, NC 27709, had
submitted applications to conditionally
register the herbicide products
Technical Isoxaflutole and Balance
WDG Herbicide (EPA File Symbols 264—
LAA and 264-LAT) containing the
active ingredient isoxaflutole [5-
cyclopropyl-4-(2-methylsulfonyl-4-
trifluoromethylbenzoyl)isoxazole] at
98% and 76.5% respectively, an active
ingredient not included in any
previously registered pesticide
products.

The applications were approved on
September 15, 1998, for one technical
and one end-use product listed below:

1. Technical Isoxaflutole for
manufacturing purposes only (EPA
Registration Number 264-566).

2. Balance WDG Herbicide for weed
control in field corn (EPA Registration
Number 264-567).

A conditional registration may be
granted under section 3(c)(7)(C) of
FIFRA for a new active ingredient where
certain data are lacking, on condition
that such data are received by the end
of the conditional registration period
and do not meet or exceed the risk
criteria set forth in 40 CFR 154.7; that
use of the pesticide during the
conditional registration period will not
cause unreasonable adverse effects; and
that use of the pesticide is in the public
interest. The Agency has considered the
available data on the risks associated
with the proposed use of isoxaflutole,
and information on social, economic,
and environmental benefits to be
derived from such use. Specifically, the
Agency has considered the nature and
its pattern of use, application methods
and rates, and level and extent of
potential exposure. Based on these
reviews, the Agency was able to make
basic health and safety determinations
which show that use of isoxaflutole
during the period of conditional
registration will not cause any
unreasonable adverse effect on the
environment, and that use of the
pesticide is, in the public interest.

Consistent with section 3(c)(7)(C), the
Agency has determined that these
conditional registrations are in the
public interest. Use of the pesticides are
of significance to the user community,
and appropriate labeling, use directions,
and other measures have been taken to
ensure that use of the pesticides will not
result in unreasonable adverse effects to
man and the environment.

More detailed information on these
conditional registrations is contained in
an EPA Pesticide Fact Sheet on
isoxaflutole.

A paper copy of this fact sheet, which
provides a summary description of the
chemical, use patterns and
formulations, science findings, and the
Agency’s regulatory position and
rationale, may be obtained from the
National Technical Information Service
(NTIS), 5285 Port Royal Road,
Springfield, VA 22161.

In accordance with section 3(c)(2) of
FIFRA, a copy of the approved label, the
list of data references, the data and other
scientific information used to support
registration, except for material
specifically protected by section 10 of
FIFRA, are available for public
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inspection in the Public Information
and Records Intregrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, Rm. 119, CM #2, Arlington, VA
22202 (703-305-5805). Requests for
data must be made in accordance with
the provisions of the Freedom of
Information Act and must be addressed
to the Freedom of Information Office (A-
101), 401 M St., SW., Washington, DC
20460. Such requests should: (1)
Identify the product name and
registration number and (2) specify the
data or information desired.

Authority: 7 U.S.C. 136.

List of Subjects

Environmental protection, Pesticides
and pests, Product registration.
Dated: December 7, 1998.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

[FR Doc. 98-33118 Filed 12-15-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-50847; FRL-6040-6]
Issuance of an Experimental Use
Permit

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has granted an
experimental use permit to the
following applicant. The permit is in
accordance with, and subject to, the
provisions of 40 CFR part 172, which
defines EPA procedures with respect to
the use of pesticides for experimental
use purposes.
FOR FURTHER INFORMATION CONTACT: By
mail: Diana Horne, Biopesticides and
Pollution Prevention Division (7511C),
Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Rm. 9W29, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA,
Telephone: 703-308-8367, e-mail:
horne.diana@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA has
issued the following experimental use
permit:

69834-EUP-1. Issuance. EDEN
Bioscience Corporation, 11816 North
Creek Parkway N., Bothell, WA 98011—
8205. This experimental use permit
allows the use of 548.58 pounds of the

biological pesticide Harpin on 4,997
acres to evaluate the control of various
bacterial, viral, and fungal diseases.
Commodities included in the program
are: alfalfa, apples, blueberry, citrus
(oranges, grapefruit, lemons, limes,
tangerines, and tangelos), conifer
seedlings, corn, sweet corn, cotton,
cranberry, cucurbits (cucumbers,
squash, and melons), small grains
(winter or spring wheat and barley),
grapes (wine and table varieties),
ornamental roses, ornamentals
(greenhouse foliage and bedding plants),
peanuts, peppers (bell and chile),
potatoes, raspberry, rice, soybeans (dry),
strawberries, sugar cane, tobacco (burley
and flue-cured), tomatoes (fresh market
and processing), and turf (lawn and
garden). The program is authorized only
in the States of Alabama, Arizona,
Arkansas, California, Connecticut,
Florida, Georgia, Idaho, Illinois, lowa,
Kansas, Kentucky, Louisiana, Michigan,
Minnesota, Mississippi, Montana, New
Jersey, New Mexico, New York, North
Carolina, North Dakota, Ohio, Oregon,
Pennsylvania, South Carolina, South
Dakota, Tennessee, Texas, Virginia, and
Washington. The experimental use
permit is effective from October 31,
1998 to October 31, 2000.

Persons wishing to review this
experimental use permit are referred to
the designated contact person. Inquiries
concerning this permit should be
directed to the person cited above. It is
suggested that interested persons call
before visiting the EPA office, so that
the appropriate file may be made
available for inspection purposes from 8
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays.

Authority: 7 U.S.C. 136.

List of Subjects
Environmental protection,

Experimental use permits.
Dated: December 2, 1998.

Janet L. Andersen,

Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.

[FR Doc. 98-33335 Filed 12-15-98; 8:45 am]
BILLING CODE 6560-50-F

FARM CREDIT ADMINISTRATION
[BM—10-DEC—-98-02]
Interest Rate Risk Management

AGENCY: Farm Credit Administration.
ACTION: Final policy statement.

SUMMARY: The Farm Credit
Administration (FCA or Agency),

through the FCA Board (Board), is
issuing a final policy statement that
provides guidance on interest rate risk
management to Farm Credit System
(System) institutions, excluding the
Federal Agricultural Mortgage
Corporation (Farmer Mac). The policy
statement also describes the Agency’s
approach to evaluating interest rate risk
when making a determination of capital
adequacy. The policy statement
identifies key elements of sound
business principles and practices for
interest rate risk management by a
System institution. The policy statement
also provides criteria by which
examiners will evaluate the adequacy
and effectiveness of a System
institution’s interest rate risk
management.

EFFECTIVE DATE: December 10, 1998.
FOR FURTHER INFORMATION CONTACT:

Andrew D. Jacob, Senior Policy Analyst,
Office of Policy and Analysis, Farm
Credit Administration, McLean,
Virginia 22102-5090, (703) 883—4498,
TDD (703) 883—-4444,

or

Wendy R. Laguarda, Senior Attorney,
Office of General Counsel, Farm
Credit Administration, McLean,
Virginia 22102-5090, (703) 883-4020,
TDD (703) 883—-4444.

SUPPLEMENTARY INFORMATION:

l. Background

The Agency published a proposed
policy statement on interest rate risk
management on May 21, 1998 (63 FR
27962). We received comments on the
proposed policy statement from the
System’s Presidents’ Finance Committee
(System joint comments) and the
Independent Bankers Association of
America (IBAA comments). The
comments, discussed in greater detail
below, reflect the views of System banks
and associations and community banks,
respectively. We carefully considered
the comments in the formulation of the
final policy statement and have adopted
the policy statement substantially as
proposed. The final policy statement
also includes minor technical,
grammatical, and syntactical changes.

11. System Joint Comments

The System provided six comments
on the proposed policy statement. First,
the System expressed its concern that
the policy statement does not apply to
Farmer Mac and requested an
explanation for the exclusion. The
System banks and associations believe
that the interest rate risk management
principles set forth in the policy
statement also are applicable to Farmer
Mac.
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The Agency did not make the policy
statement applicable to Farmer Mac
because the subject of interest rate risk
must be addressed in risk-based capital
regulations for Farmer Mac. The Farm
Credit Act of 1971, as amended (Act), at
12 U.S.C. 2279bb-1, requires the
Agency, acting through the Office of
Secondary Market Oversight (OSMO), to
issue regulations that will include a
risk-based capital test which, along with
other factors, will include interest rate
risk. We also note that the statute
precludes publishing these regulations
prior to February 10, 1999. In light of
the statutory provisions and
forthcoming regulations, we decided not
to apply this policy statement to Farmer
Mac.

In the last sentence of section IV.A. of
the policy statement, entitled ““Risk
Limits,” the System suggested that the
phrase *“A System institution’s board
and senior management’’ be replaced
with “Each System institution.” The
System recommended this change
because it felt that System board
responsibilities were adequately
detailed in section Il. of the policy
statement. We decided not to make this
change because we want to emphasize
the responsibility of boards to set risk
limits prior to the introduction of new
business approaches involving new
products, hedging activities, or position-
taking strategies. We believe this phrase
is necessary to specifically identify that
this responsibility rests with the board
and senior management.

In section IV.E. of the policy
statement, entitled “Additional
Guidance on the Interest Rate Risk
Management Process,” the System
wanted additional guidance on when or
why a System association needs to
establish limits on market value of
equity (MVE). The Agency expects an
association to establish an MVE limit
when it implements decisions regarding
the duration of its equity position, such
as by mismatching the repricing or
maturity of its assets or liabilities either
directly or through the use of a
derivative instrument. We have revised
the first bullet of the second paragraph
of section IV.E. of the policy statement
to explain when an association should
establish an MVE limit.

Also, in the first sentence of the third
paragraph of section IV.E. of the policy
statement, the System recommended
replacing the phrase “essentially all”
with the word “primary”’ in the
sentence: “Finally, a direct lender
association that relies on its funding
bank to manage essentially all sources of
interest rate risk and that has minimal
level of interest rate risk exposure
should establish an interest rate risk

management program that includes

. .”” The System commented that
“essentially all”” could be interpreted in
a broad number of ways, including the
impact of changing interest rates on
earnings from an association’s “‘own
funds position” or spread compression
due to competition. The FCA Board
agrees that the phrase “essentially all”’
could be interpreted to include interest
rate risk that is under the direct control
of the association. The policy statement
has been changed to use the phrase
“primary sources of interest rate risk.”
In the context of the policy statement,
“primary sources of interest rate risk”
encompasses interest rate risk from
sources such as:

« Maturity or coupon adjustment
timing differences of assets, liabilities,
and off-balance-sheet instruments
(repricing or mismatch risk);

e Changes in the slope of the yield
curve (yield curve risk);

» Imperfect correlation in the
adjustment of the rates earned and paid
on different instruments with otherwise
similar repricing characteristics (basis
risk); and

* Interest rate-related options
embedded in assets, liabilities, and off-
balance-sheet instruments (options risk).

Finally, in the first and second bullets
of the third paragraph of section IV.E. of
the policy statement, the System
recommended replacing the phrase
“tolerance for” with “philosophy
regarding” as well as deleting the phrase
““and exposure levels.” This section of
the proposed policy statement provides
that an association should establish an
interest rate risk management program
that includes: “A policy that establishes
the board’s tolerance for interest rate
risk. . .” and “Procedures to ensure
that the board and senior management
understand the sources and exposure
levels of interest rate risk . . ..” The
System suggests that its wording is more
appropriate to reflect an association’s
interest rate risk management
responsibilities when primary sources
of interest rate risk are managed by its
funding bank. We believe that an
association should establish interest rate
risk tolerances and quantify interest rate
risk exposure levels under its direct
control. Therefore, we have not made
the changes suggested by the System.
However, we have added the phrase
“within the association’s direct control”
in the first and second bullets of the
third paragraph in section IV.E. to make
it clear that tolerance limits and
exposure levels need only be
established for those interest rate risks
directly under an association’s control.
For example, although the bank may
manage primary sources of interest rate

risk, an association may still be exposed
to risk from the following sources:

¢ Repricing of administered rate
loans;

¢ Adjustments in loan spreads; and

* Rate movements on an association’s
loanable funds position.

We also have added to section IV.E in
the second bullet of the third paragraph
the phrase: “‘and the sources of interest
rate risk being managed by the funding
bank.” We added this phrase to
emphasize that even when the funding
bank manages primary sources of
interest rate risk, it is still necessary for
the association board and management
to maintain an awareness of such risk.

111. IBAA Comments

The IBAA commented that the
guidance on interest rate risk
management developed by the FCA,
particularly in the area of examination
criteria, is not as thorough as similar
guidance provided by other Federal
financial institution regulatory agencies
(see 61 FR 33166, June 26, 1996).1 The
FCA policy statement is a flexible
document providing broad guidance on
the subject of interest rate risk
management. Our policy statement
includes all the subject areas addressed
in the joint policy statement issued by
other Federal financial institution
regulatory agencies. We believe that the
policy statement appropriately covers
all areas of interest rate risk
management for System institutions.
Finally, like other Federal financial
institution regulators, we will include
more detailed criteria for examining
interest rate risk management practices
in our publicly available FCA
Examination Manual.

The final policy statement, as adopted
by the Board, is set forth below in its
entirety.

Policy Statement on Interest Rate Risk

Management

[BM—-10-DEC—-98-02; FCA-PS-74]
Effective Date: December 10, 1998.
Effect on Previous Actions: None.
Source of Authority: Sections 5.9 and

5.17 of the Farm Credit Act of 1971, as

amended.

I. Purpose

Interest rate risk is the exposure of a
Farm Credit System (System)
institution’s financial condition to
adverse movements in interest rates.
This policy statement provides guidance

1 0ther Federal financial agencies that issued a
joint policy statement on interest rate risk
management are the Office of the Comptroller of the
Currency, the Board of Governors of the Federal
Reserve System, and the Federal Deposit Insurance
Corporation.
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to System institutions on principles for
prudent interest rate risk management.
The policy statement also provides
criteria by which the Farm Credit
Administration (FCA or Agency) will
evaluate the adequacy and effectiveness
of a System institution’s interest rate
risk management.

1. Board of Directors’ Responsibilities

Effective board of directors’ (board)
oversight of an institution’s interest rate
risk activities is the cornerstone of a
sound risk management process and a
critical element of a board’s asset/
liability management policy. A board
should understand the nature and level
of interest rate risks and how such risks
relate to the overall business strategies
of the institution. A board should also
define its risk tolerance levels and
expectations for interest rate risk
management. To properly fulfill its
responsibilities a board should, at a
minimum:

* Approve major business strategies
and policies addressing interest rate
risk, including setting relevant risk
limits, and integrating such strategies
and policies into the institution’s
overall strategic and financial planning
processes;

« Ensure that senior management
implements a sound risk management
process that facilitates the
identification, measurement,
monitoring, reporting, and control of
interest rate risk;

* Monitor the institution’s
performance and overall interest rate
risk profile to ensure that risk is
maintained at prudent levels; and

« Ensure that adequate resources and
proper control systems are devoted to
interest rate risk management, including
measurement activities.

I1l. Senior Management Responsibilities

Senior management is responsible for
ensuring that interest rate risk is
properly managed on both a long-range
and day-to-day basis. In managing the
institution’s activities senior
management should, at a minimum:

« Develop and implement procedures
that translate the board’s major business
strategies and policies addressing
interest rate risk, including risk limits,
into operating standards;

¢ Ensure adherence to the lines of
authority and responsibility that the
board has approved for managing,
measuring, and reporting interest rate
risk exposures;

¢ Oversee the implementation and
maintenance of a management
information system and other systems
that appropriately manage and control
interest rate risk; and

 Establish proper internal controls
and audits 2 of the interest rate risk
management process.

An institution’s board or senior
management may delegate authority for
implementing many aspects of board
policy on risk management to an
internal committee composed of
qualified officers and staff members.
The risk management committee should
be a decision-making body involved in
the acquisition, allocation, and pricing
of the institution’s resources in a
manner consistent with both the goals
established in the institution’s business
plan and the risk tolerances established
by the board.

IV. Interest Rate Risk Management
Process

Effective control of interest rate risk
requires a comprehensive management
process that includes the following
elements:

» Policies and procedures designed to
control the nature and amount of
interest rate risk that the institution
assumes;

« A system for identifying and
measuring interest rate risk;

* A system for monitoring and
reporting interest rate risk; and

< A system of internal controls and
audits to ensure the integrity of the
overall risk management process.

Each of these elements is discussed
below.

A. Risk Limits

Each System institution should
establish appropriate controls to
effectively limit interest rate risk
exposures within the risk tolerances
established by its board. Established risk
limits should be consistent with the
institution’s overall measurement of
interest rate risk and should consider
capital levels and earnings performance.
Risk limits must be clearly defined,
ensure that exposures will not lead to an
unsafe or unsound condition, be
consistent with the nature and
complexity of the institution’s activities,
and be evaluated within the institution’s
total risk-bearing capacity. The risk
limits should address the potential
impact of changes in market interest
rates on both reported earnings and the
market value of equity (MVE).
Exceptions to established risk limits
should be appropriately controlled,

2 Audits” refers to audits performed by either
internal or external auditors. An institution can rely
on qualified internal auditors to perform the audit
functions. However, we encourage institution
boards to consider using external auditors if the
interest rate risk exposures are complex and
appropriate interest rate risk management practices
are critical to controlling risk exposures at prudent
levels.

approved, and reported. In addition,
risk limits should be reviewed at least
annually to ensure that they remain
appropriate. A System institution’s
board and senior management should
further ensure that adequate operational
procedures, controls, and risk limits are
in place prior to introducing new
business approaches. New business
approaches have the potential to
increase materially an institution’s
interest rate risk exposure, particularly
when they involve new products,
hedging activities, or position-taking
strategies.

B. Interest Rate Risk Identification and
Measurement

Senior management should ensure the
adequacy and completeness of the
interest rate risk identification and
measurement system. The quality and
reliability of the identification and
measurement system depend on the
type of system used, the quality of the
data, and various assumptions used in
the model; therefore, close attention to
these areas is needed. Senior
management should ensure that the
identification and measurement system:

¢ Enables management to identify in
a timely and accurate manner risks
arising from the institution’s existing
activities and from new business
activities;

¢ Captures and measures all material
sources of interest rate risk in ways that
are consistent with the scope of the
institution’s activities 3 and considers
all relevant repricing and maturity data
such as current balances, contractual
rates, principal payments, interest reset
dates, maturities, index rates, and rate
caps and floors;

« Utilizes assumptions that are
clearly communicated to and
understood by risk managers and the
board of directors; and

* Measures an institution’s
vulnerability to loss under stressful
market conditions, including a
breakdown of key assumptions.

When assessing the scope of an
institution’s exposure, risk managers
should consider the effect on earnings
and, when appropriate, MVE. The effect
on earnings is important because
reduced earnings or losses can adversely

3For a System institution with a high level of
interest rate risk or a complex risk exposure,
interest rate risk should be measured over a range
of potential interest rate changes, economic
scenarios, and yield curve shifts so as to capture
effectively all material exposures (options,
mismatch/repricing, basis, and yield curve). For a
System association where the funding bank
manages the majority of interest rate risk, any
locally managed interest rate risk should be
measured at least annually as part of the
association’s annual financial planning process.
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affect liquidity and capital adequacy.
The effect on MVE is important because
adverse changes in the market value of
assets, liabilities, and off-balance-sheet
instruments can affect the future
performance and liquidity of a System
institution.

C. Monitoring and Reporting

Each System institution must have
adequate information systems for
monitoring and reporting interest rate
risk exposures. These systems should
provide the board, senior management,
and any risk management committee
with clear, concise, and timely
summaries of the institution’s aggregate
exposures, compare current exposure to
policy limits, and allow for a
determination of whether the institution
holds sufficient capital in relation to the
level of risk exposure. Risk reports
should provide sufficient information
for the board and senior management to
assess exposure. The frequency of
internal reporting should be determined
by the board and senior management
and should depend on the amount and
complexity of an institution’s level of
risk.

D. Internal Controls and Audits

Each System institution should
maintain an effective system of internal
controls as part of its interest rate risk
management process. Controls should
include a process for identifying and
evaluating risk, establishing appropriate
exposure limits and approval processes,
and requiring reconciliations, audits,
and other mechanisms designed to
provide reasonable assurance that
interest rate risk is managed in a safe
and sound manner. The controls should
clearly define official lines of authority
and the appropriate separation of duties
to avoid conflicts of interest, and should
ensure that personnel follow established
policies and procedures.

An institution with more complex
risk exposures should ensure that its
interest rate risk process is audited on
a regular basis. Qualified individuals
who are independent of the function
they are assigned to audit or external
auditors should conduct the audits. The
audits should test the effectiveness of
controls and ensure appropriate follow-
up with management where risk limits
have been exceeded or deficiencies in
interest rate risk management are
identified. Audits of risk measurement
systems and models should include
assessments of the assumptions,
parameters, and methodologies used.
The audit results should be reported to
the board and senior management.

E. Additional Guidance on the Interest
Rate Risk Management Process

The interest rate risk management
process will vary among System
institutions in accordance with the level
of interest rate risk exposure. For
instance, a System bank, direct lender
association, or a service corporation that
is managing major sources of interest
rate risk should employ comprehensive
interest rate risk management
techniques. Similarly, measurement
practices should address all applicable
elements of an effective process for
interest rate risk management discussed
in this policy statement. These practices
should help ensure the establishment
and maintenance of adequate controls
over the identification, measurement,
monitoring, and reporting of all sources
of interest rate risk.

The formality and comprehensiveness
of the risk management process will
vary among System associations
depending on the extent to which the
funding bank centrally manages interest
rate risk. For instance, a direct lender
association that is managing some
sources of interest rate risk locally and
that has the potential for a moderate
level of interest rate risk exposure
should implement an interest rate risk
program that includes:

* A policy that defines the board’s
interest rate risk tolerance arising from
the sources of interest rate risk being
managed locally and that sets risk limits
from an earnings perspective and, if
appropriate considering the sources of
interest rate risk being managed, an
MVE perspective. For instance, a
System association should impose an
MVE limit when it implements
decisions regarding the duration of its
equity position, such as by mismatching
the repricing or maturity of its assets or
liabilities either directly or through the
use of a derivative instrument;

» Procedures and practices
established by senior management that
adequately identify, measure, control,
monitor, and report interest rate risk
within the association’s direct control;

« Procedures and practices
established by senior management that
ensure that the board is informed of the
sources and exposure levels of interest
rate risk;

¢ Reliable information systems and
modeling capabilities that are
commensurate with the nature of the
interest rate risk being managed and that
measure interest rate risk under various
economic scenarios; and

» Consideration of interest rate risk
exposures in the capital adequacy plan
as required by §1615.5200(b)(7).

Finally, a direct lender association
that relies on its funding bank to

manage primary sources of interest rate
risk and that has a minimal level of
interest rate risk exposure should
establish an interest rate risk
management program that includes:

¢ A policy that establishes the board’s
tolerance for interest rate risk within the
association’s direct control;

« Procedures and practices to ensure
that the board and senior management
are informed of the sources and
exposure levels of interest rate risk
within the association’s direct control
and the sources of interest rate risk
being managed by the funding bank;

« Consideration of interest rate risk
exposures in the capital adequacy plan
as required by 8 1615.5200(b)(7); and

¢ An analysis, prepared at least
annually, of potential earnings exposure
to changing interest rates.

V. FCA’s Capital Adequacy
Determination for Interest Rate Risk

FCA examiners will assess an
institution’s capital adequacy for
interest rate risk based on the evaluation
of an institution’s level of interest rate
risk exposure and its risk management
practices. The results of an institution’s
interest rate risk management process
will be considered when evaluating
interest rate risk exposure levels in
accordance with the FCA’s Financial
Institution Rating System.

Dated: December 11, 1998.

Floyd Fithian,

Secretary, Farm Credit Administration Board.
[FR Doc. 98-33339 Filed 12-15-98; 8:45 am)]
BILLING CODE 6705-01-P

FEDERAL COMMUNICATIONS
COMMISSION

Notice of Public Information
Collection(s) Being Reviewed by the
Federal Communications Commission

December 8, 1998.

SUMMARY: The Federal Communications
Commissions, as part of its continuing
effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following information collection(s), as
required by the Paperwork Reduction
Act of 1995, Pub. L. 104-13. An agency
may not conduct or sponsor a collection
of information unless it displays a
currently valid control number. No
person shall be subject to any penalty
for failing to comply with a collection
of information subject to the Paperwork
Reduction Act (PRA) that does not
display a valid control number.
Comments are requested concerning (a)
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whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimate; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Persons wishing to comment on
this information collection should
submit comments on or before February
16, 1999. If you anticipate that you will
be submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.

ADDRESSES: Direct all comments to Les
Smith, Federal Communications
Commissions, Room A1804, 445 12th
Street, SW., Washington, DC 20554 or
via the Internet to lesmith@fcc.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collections contact Les
Smith at (202) 418-0217 or via the
Internet at lesmith@fcc.gov.

SUPPLEMENTARY INFORMATION:
OMB Control Number: 3060-0600.
Title: Application to Participate in an

FCC Auction.

Form Numbers: FCC 175 and FCC
175-S.

Type of Review: Extension of an
existing collection.

Respondents: Business or other for-
profit entities; Not-for-profit
institutions; State, Local or Tribal
Governments.

Number of Respondents: 12,400.

Estimated Time per Response: 45
mins. for Form 175; 15 mins. for Form
175-S.

Frequency of Response: On occasion
reporting requirements.

Total Annual Burden: 15,600 hours.

Total Annual Costs: $3,120,000.

Needs and Uses: The information will
be used by the Commission to
determine if the applicant is legally,
technically, and financially qualified to
participate in an FCC auction. The rules
and requirements are designed to ensure
that the competitive bidding process is
limited to serious qualified applicants
and to deter possible abuse of the
bidding and licensing process. The
Commission plans to use this form for
all upcoming auctions and reauctions.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 98-33227 Filed 12—-15-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL MARITIME COMMISSION

Ocean Freight Forwarder License
Applicants

Notice is hereby given that the
following applicants have filed with the
Federal Maritime Commission
applications for licenses as ocean freight
forwarders pursuant to section 19 of the
Shipping Act of 1984 (46 U.S.C. app.
1718 and 46 CFR 510).

Persons knowing of any reason why
any of the following applicants should
not receive a license are requested to
contact the Office of Freight Forwarders,
Federal Maritime Commission,
Washington, DC. 20573.

J.B.R. Marine Inc., 1930 S. Brea Canyon
Road, Suite #C—-240, Diamond Bar, CA
91765, Officer: Xiuji Zhang, President

Tropical Transfer Inc., 5701 Biscayne
Boulevard, No. 901, Miami, FL
33137-2602, Officers: Julia Danvers,
President; Alan Danvers, Treasurer

Lion Cargo Brokers, Inc., 8055 N.W.
77th Court, Suite 5, Miami, FL 33166,
Officers: Gary M. Goldfarb, Vice
President; Ramon A. Purtu, Vice
President

Dated: December 10, 1998.
Joseph C. Polking,
Secretary.
[FR Doc. 98-33229 Filed 12—-15-98; 8:45 am]
BILLING CODE 6730-01-M

FEDERAL TRADE COMMISSION

Public Workshop: U.S. Perspectives on
Consumer Protection in the Global
Electronic Marketplace

AGENCY: Federal Trade Commission.
ACTION: Initial Notice Requesting
Academic Papers and Public Comment
and Announcing Public Workshop.

SUMMARY: The Federal Trade
Commission plans to hold a public
workshop to examine U.S. perspectives
on consumer protection in the global
electronic marketplace, and seeks
academic papers and public comment to
inform this examination.

DATES: Papers and written comments are
requested to be submitted on or before
February 26, 1999. The workshop will
be held during the spring of 1999.
ADDRESSES: Six hard copies of each
paper and written comment should be

submitted to: Secretary, Federal Trade
Commission, Room H-159, 600
Pennsylvania Ave., N.W., Washington,
D.C., 20580. Comments should be
captioned ““U.S. Perspectives on
Consumer Protection in the Global
Electronic Marketplace—Comment,
P994312.”

Form and Availability of Comments:
To enable prompt review and
accessibility to the public, papers and
comments also should be submitted, if
possible, in electronic form, on either
one 5-1/4 or one 3-1/2 inch computer
disk, with a disk label stating the name
of the submitter and the name and
version of the word processing program
used to create the document. (Programs
based on DOS or Windows are
preferred. Files from other operating
systems should be submitted in ASCII
text format.)

Papers and written comments will be
available for public inspection in
accordance with the Freedom of
Information Act, 5 U.S.C. §552, and
Commission regulations, 16 C.F.R. Part
4.9, on normal business days between
the hours of 8:30 a.m. and 5:00 p.m. at
Room 130, Federal Trade Commission,
600 Pennsylvania Avenue, N.W.,
Washington, D.C. 20580. The
Commission will make this notice and,
to the extent possible, all papers or
comments received in response to this
notice available to the public through
the Internet at the following address:
http://www.ftc.gov.

FOR FURTHER INFORMATION CONTACT: The
exact dates, location, and information
about public participation in the
workshop will be announced later by
Federal Register notice. For questions
about this request for academic papers
and comments, contact either: Lisa
Rosenthal, Legal Advisor for
International Consumer Protection,
Division of Planning and Information,
Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania
Avenue, N.W., Washington, D.C. 20580,
telephone 202-326-2249, e-mail
Irosenthal@ftc.gov; or Jonathan Smollen,
Attorney, Division of Financial
Practices, Bureau of Consumer
Protection, Federal Trade Commission,
600 Pennsylvania Avenue, N.W.,
Washington, D.C. 20580, telephone 202—
326-3457, e-mail jsmollen@ftc.gov.

SUPPLEMENTARY INFORMATION:
Background

The number of direct, international
business-to-consumer transactions
involving electronic commerce is
expected to increase significantly in the
future. Global networks have the
potential to offer consumers substantial
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benefits, including convenience and
access to a wide range of goods,
services, and information at lower cost.
But these benefits cannot be realized
fully until consumers develop
confidence in commercial activities
conducted over global networks and
businesses are assured of a stable and
predictable commercial environment.
Accordingly, the present challenge is to
encourage the development of a global
marketplace that offers safety,
transparency, and legal certainty. The
Federal Trade Commission, by seeking
public comment and holding a public
workshop, aims to facilitate an ongoing
dialogue on how government, industry,
and consumers can work together to
meet this important challenge.

Invitation to Comment

Interested parties, including
academics, industry members,
consumer advocates, and government
representatives, are requested to submit
academic papers or written comments
on any issue of fact, law, or policy that
may inform the Commission’s
examination of U.S. perspectives on
consumer protection in the global
electronic marketplace. Because U.S.
perspectives on these issues should be
informed by international approaches,
comments should not be limited to
examinations of domestic laws or
policies. Please provide copies of any
studies, surveys, research, or other
empirical data referenced in responses.

The questions set forth below are
intended only as examples of the issues
relevant to the Commission’s
examination. Submitters are invited to
comment on any relevant issue,
regardless of whether it is identified
below.

General

1. What current protections exist for
consumers engaged in electronic

commerce with foreign businesses?
a. To what extent to do current

protections vary by sector or context?

b. To what extent do protections for
consumers in the traditional
marketplace apply to consumer
transactions in the global electronic
marketplace?

2. To what extent do existing laws,
conventions, treaties, or practices
provide effective protection for
consumers engaged in electronic
commerce with foreign businesses? To
what extent do they need to be
modified?

3. To the extent that existing laws,
conventions, treaties, or practices need
to be modified to provide effective
protection for consumers engaged in
electronic commerce with foreign
businesses:

a. How should such modifications
vary according to industry sector or
context?

b. How would such modifications
affect law enforcement actions by
government agencies?

¢. How would such modifications
affect business-to-business transactions?

d. How would such modifications
affect the development of the global
electronic marketplace as a whole?

4. What efforts to examine consumer
protection in the global electronic
marketplace are already underway by
private or public entities at the
international, national, state, or local
levels? What is the status of such
efforts?

Conflicts of Law

5. When a consumer engages in
electronic commerce with a foreign
business, which laws govern the
transaction?

a. How is that determined?

b. Which choice of law would best
facilitate commerce and provide
effective consumer protection?

c. Under what circumstances should a
consumer and a foreign business be able
to contractually agree on the governing
law?

d. To what extent do existing laws,
conventions, treaties, or practices
affecting choice of law need to be
modified?

6. When a consumer engages in
electronic commerce with a foreign
business, which court system or systems
may adjudicate disputes arising from
the transaction?

a. How is that determined?

b. Which forum choice would best
facilitate commerce and provide
effective consumer protection?

c. Under what circumstances should a
consumer and a foreign business be able
to contractually agree on the
adjudicating court system?

d. To what extent do existing laws,
conventions, treaties, or practices
affecting jurisdiction need to be
modified?

7. If a consumer were to obtain a
judgment against a foreign business,
under what circumstances would that
judgment be recognized by a court
system in another country?

a. Under what circumstances would
the judgment be recognized if it had
been obtained by a government agency
acting on behalf of wronged consumers?

b. To what extent do existing laws,
conventions, treaties, or practices
affecting judgment recognition need to
be modified?

8. To what extent do existing U.S.
federal and state laws need to be
reconciled with each other and with
laws in other countries to provide
effective protection for consumers

engaged in electronic commerce with
foreign businesses?

Electronic Contracts

9. To what extent do existing laws,
conventions, treaties, or practices
governing contracts provide effective
protection for consumers engaged in
electronic commerce with foreign
businesses? To what extent do they
need to be modified?

10. Given that electronic
communications do not allow for
traditional written signatures, under
what circumstances should electronic
signatures (or other technological means
for a party to express intent to be bound)
be legally recognized and binding?

11. How should the burden of proof
and risk of loss be allocated with respect
to potentially fraudulent uses of
electronic signatures?

International Requirements

12. What are the minimum
protections that should be available to
consumers in the global electronic
marketplace?

a. To what extent are businesses
required to provide disclosures to
consumers? To what extent should they
be?

b. To what extent are mechanisms in
place that enable consumers to
complain about the practices of foreign
businesses? To what extent should there
be?

c. To what extent is there a time
period during which consumers can
rescind agreements entered into with
foreign businesses (also referred to as a
“‘cooling-off period’’)? To what extent
should there be?

d. To what extent are there
mechanisms in place that enable
harmed consumers to obtain redress
from foreign businesses? To what extent
should there be?

e. Under what circumstances and to
what extent are consumers using
electronic payment methods, i.e. credit,
debit, or stored-value cards, entitled to
have their accounts credited (also
referred to as “‘charge-backs”)? To what
extent should they be?

f. To what extent is there a need for
uniform consumer protection
requirements or harmonized consumer
protection laws?

13. To what extent is there a need for
international dispute resolution
procedures or tribunals for consumers
engaged in electronic commerce with
foreign businesses?

Law Enforcement Agencies

14. What is the proper role for law
enforcement agencies in providing
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effective protection for consumers
engaged in global electronic commerce?

15. To what extent do private actions
provide effective protection for
consumers engaged in electronic
commerce with foreign businesses?

16. To what extent do existing laws,
conventions, treaties, or practices with
respect to the sharing of information
among law enforcement agencies in
different countries provide effective
protection for consumers engaged in
global electronic commerce? To what
extent do they need to be modified?

17. To what extent do existing laws,
conventions, treaties, or practices with
respect to the coordination of law
enforcement activities between different
countries provide effective protection
for consumers engaged in global
electronic commerce? To what extent do
they need to be modified?

18. To what extent is there a need for
international dispute resolution
procedures or tribunals for law
enforcement agencies seeking to protect
consumers engaged in electronic
commerce with foreign businesses?

Consumer and Business Education

19. What steps have been, and should
be, taken to educate consumers about
the global electronic marketplace?

20. What steps have been, and should
be, taken to educate business about
consumer protection in the global
electronic marketplace?

Industry Members

21. How does the provision of
effective protection for consumers in the
global electronic marketplace benefit
industry members?

22. How does the provision of
effective protection for consumers in the
global electronic marketplace present
challenges to industry members?

23. To what extent do/will the
benefits and challenges industry
members experience with respect to
consumer protection in the global
electronic marketplace differ from those
experienced in the traditional
marketplace?

24. To what extent do/will industry-
led self-regulatory programs provide
effective protection for consumers in the
global electronic marketplace?

Development of the Global Electronic
Marketplace

25. How much and how quickly will
electronic commerce grow over the next

five years?

a. What developments will spur its
growth?

b. What developments will hinder its
growth?

26. How will electronic commerce
change over the next five years?

a. What will be the demographics of
consumers and businesses engaged in
electronic commerce?

b. What types of products and
services will be sold electronically?

27. To what extent do/will new
marketing techniques made possible by
technological developments affect
consumer protection?

28. To what extent do/will
technological developments enable
consumers to protect themselves?

Workshop

29. What should be the primary focus
and scope of the Commission’s initial
public workshop on “U.S. Perspectives
on Consumer Protection in the Global
Electronic Marketplace?”’

30. Which interests should be
represented at the Commission’s initial
public workshop on ““U.S. Perspectives
on Consumer Protection in the Global
Electronic Marketplace?”

Authority: 15 U.S.C. 41 et seq.
By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 98-33281 Filed 12-15-98; 8:45 am]
BILLING CODE 6750-01-P

FEDERAL TRADE COMMISSION
[File No. 9623147]

American College for Advancement in
Medicine; Analysis to Aid Public
Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed Consent Agreement.

SUMMARY: The consent agreement in this
matter settles alleged violations of
federal law prohibiting unfair or
deceptive acts or practices or unfair
methods of competition. The attached
Analysis to Aid Public Comment
describes both the allegations in the
draft complaint that accompanies the
consent agreement and the terms of the
consent order—embodied in the consent
agreement—that would settle these
allegations.

DATES: Comments must be received on
or before February 16, 1999.

ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
Room 159, 600 Pa. Ave., NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Dean Graybill, FTC/H-200, Washington,
D.C. 20580. (202) 326—3284 or Richard
Cleland, FTC/H-200, Washington, D.C.
20580. (202) 326-3088.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade

Commission Act, 38 Stat. 721, 15 U.S.C.
46 and Section 2.34 of the Commission’s
Rules of Practice (16 CFR 2.34), notice
is hereby given that the above-captioned
consent agreement containing a consent
order to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, has been
placed on the public record for a period
of sixty (60) days. The following
Analysis to Aid Public Comment
describes the terms of the consent
agreement, and the allegations in the
complaint. An electronic copy of the
full text of the consent agreement
package can be obtained from the FTC
Home Page (for December 8, 1998), on
the World Wide Web, at “*http://
www.ftc.gov/os/actions97.htm.” A
paper copy can be obtained from the
FTC Public Reference Room, Room H—
130, 600 Pennsylvania Avenue, NW.,
Washington, D.C. 20580, either in
person or by calling (202) 326-3627.
Public comment is invited. Such
comments or views will be considered
by the Commission and will be available
for inspection and copying at its
principal office in accordance with
Section 4.9(b)(6)(ii) of the Commission’s
Rules of Practice (16 CFR 4.9(b)(6)(ii).

Analysis of Proposed Consent Order To
Aid Public Comment

The Federal Trade Commission has
accepted an agreement to a proposed
consent order from the American
College for Advancement in Medicine
(“ACAM” or the “‘proposed
respondent”). ACAM is an incorporated
non-profit professional association
comprised principally of physicians.
The Commission has alleged that ACAM
promotes EDTA chelation therapy to the
public as an effective treatment for
atherosclerosis, i.e., blocked arteries.
Chelation therapy consists of the
intravenous injection into the body of a
chemical substance (ethylene diamine
tetraacetic acid, (“EDTA")), which, after
bonding with metals and minerals in the
bloodstream, is expelled through the
body’s excretory functions. ACAM
promotes this service to consumers
through print materials and a Web site.

The proposed consent order has been
placed on the public record for sixty
(60) days for reception of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60) days,
the Commission will again review the
agreement and will decide whether it
should withdraw from the agreement or
make final the agreement’s proposed
order.

The Commission has alleged that
proposed respondent has made false
and unsubstantiated claims in its
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advertising materials that are likely to
mislead consumers concerning (1) the
effectiveness of EDTA chelation therapy
to treat atherosclerosis; and (2) the
existence of scientific proof of the
effectiveness of EDTA chelation
therapy.

The proposed consent order addresses
the alleged misrepresentations cited in
the accompanying complaint by
prohibiting proposed respondent from
representing in any future advertising
for chelation therapy that EDTA
chelation therapy is effective to treat
atherosclerosis unless the representation
is supported by competent and reliable
scientific evidence (Part I.LA). In
addition, the proposed order requires
that proposed respondent have
competent and reliable scientific
evidence to support any claims about
the effectiveness or comparative
effectiveness of chelation therapy for
any disease of the human circulatory
system (Part 1.B).

The proposed consent order also
prohibits proposed respondent from
misrepresenting in any future
advertising for chelation therapy, the
existence, contents, validity, results,
conclusions or interpretations of any
test, study, or research (Part I1). Part I1l
of the order allows proposed respondent
to make representations permitted in
labeling by the U.S. Food and Drug
Administration.

The proposed consent order also
requires that ACAM send a letter to its
membership notifying them of the
existence of the FTC order and advising
them that any member who makes
unsubstantiated advertising claims for
chelation therapy could be subject to an
enforcement action (Part V). Other
provisions in the consent order are
customary record keeping, reporting and
notification requirements as well as a
“sunsetting’ clause prescribing that the
order automatically expires 20 years
from either the date that the order
becomes effective or the date of the last
enforcement action.

The complaint and consent agreement
in this matter address issues raised by
certain statements that respondent made
in its promotional brochures and other
materials that were distributed to the
public. The Commission’s action should
not be construed to regulate how
doctors use or prescribe drugs in the
course of treating their patients or other
choice of therapy issues.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and is not intended to
constitute an official interpretation of
the agreement and proposed order or to
modify in any way their terms.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 98-33282 Filed 12—-15-98; 8:45 am]
BILLING CODE 6750-01-M

FEDERAL TRADE COMMISSION
[File No. 9623270]

Max F. James; Analysis to Aid Public
Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed Consent Agreement.

SUMMARY: The consent agreement in this
matter settles alleged violations of
federal law prohibiting unfair or
deceptive acts or practices or unfair
methods of competition. The attached
Analysis to Aid Public comment
describes both the allegations in the
draft complaint that accompanies the
consent agreement and the terms of the
consent order—embodied in the consent
agrement—that would settle these
allegations.

DATES: Comments must be received on
or before February 16, 1999.
ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
Room 159, 600 PA Ave., N.W.,
Washington, D.C. 20580.

FOR FURTHER INFORMATION CONTACT:
Matthew Gold or Sylvia Kundig, San
Francisco Regional Office, Federal
Trade Commission, 901 Market Street,
Suite 570, San Francisco, California
94103, (415) 356-5270.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and Section 2.34 of the Commission’s
Rules of Practice (16 CFR 2.34), notice
is hereby given that the above-captioned
consent agreement containing a consent
order to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, has been
placed on the public record for a period
of sixty (60) days. The following
Analysis to Aid Public comment
describes the terms of the consent
agreement, and the allegations in the
complaint. An electronic copy of the
full text of the consent agreement
package can be obtained from the FTC
Home Page (for December 8, 1998), on
the World Wide Web, at “*http://
www.ftc.gov/os/actions97.htm.” A
paper copy can be obtained from the
FTC Public Reference Room, Room H-
130, 600 Pennsylvania Avenue, N.W.,
Washington, D.C. 20580, either in
person or by calling (202) 326-3627.
Public comment is invited. Such
comments or views will be considered

by the Commission and will be available
for inspection and copying at its
principal office in accordance with
Section 4.9(b)(6)(ii) of the Commission’s
Rules of Practice (16 CFR 4.9(b)(6)(ii).

Analysis of Proposed Consent Order to
Aid Public Comment

The Federal Trade Commission has
accepted an agreement, subject to final
approval, to a proposed consent order
from Max F. James (hereinafter ““‘James”
or “‘respondent”). James is a distributor
of nutritional supplements for New
Vision International, Inc., a multi-level
marketing company. In a separate
action, the Commission has also
accepted a similar agreement involving
New Vision International, Inc., an
affiliated company, and two
individuals.

The proposed consent order has been
placed on the public record for sixty
(60) days for the reception of comments
by interested persons. Comments
received during this period will become
part of the public record. After sixty (60)
days, the Commission will again review
the agreement and any comments
received and will decide whether it
should withdraw from the agreement
and take other appropriate action or
make final the agreement’s proposed
order.

This matter has focused on James’
participation in the creation and
dissemination of advertisements for a
regimen of nutritional supplements that
he has called ““God’s Recipe.” The
advertisements claimed that God’s
Recipe could mitigate or cure the effects
of Attention Deficit Disorder or
Attention Deficit Hyperactivity
Disorder.

The proposed complaint alleges that
James could not substantiate the
following claims: (1) That God’s Recipe
can cure, prevent, treat or mitigate
Attention Deficit Disorder or its
symptoms; (2) that God’s Recipe can
cure, prevent, treat or mitigate Attention
Deficit Hyperactivity Disorder or its
symptoms; (3) that God’s Recipe is an
effective alternative treatment to the
prescription drug Ritalin for Attention
Deficit Disorder and Attention Deficit
Hyperactivity Disorder; and (4) that
testimonials from consumers appearing
in the advertisements for God’s Recipe
reflect the typical or ordinary
experience of members of the public
whose children have used the product.

Part | of the proposed consent order
prohibits James, when advertising God’s
Recipe or any other food, drug or dietary
supplements, from making claims (1)
through (3), above, unless the claim is
substantiated at the time it is made. Part
Il of the proposed order addresses
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claims made through endorsements or
testimonials. Under Part Il, respondent
may make such representations if he
possesses and relies upon competent
and reliable evidence that substantiates
the representations; or the respondent
must disclose either what the generally
expected results would be for users of
the advertised products, or the limited
applicability of the endorser’s
experience to what consumers may
generally expect to achieve. The
proposed order’s treatment of
testimonial claims is in accordance with
the Commission’s “Guides Concerning
Use of Endorsements and Testimonials
in Advertising,” 16 CFR 255.2(a).

Part 111 of the proposed order
prohibits James from making
unsubstantiated claims about the safety
of any food, drug or dietary supplement,
or about the ability of such product to
treat, cure, alleviate the symptoms of,
prevent, or reduce the risk of developing
any disease or disorder. Part IV of the
proposed order contains language
permitting James to make drug claims
that have been approved by the FDA
pursuant to either a new drug
application or a tentative final or final
standard. Part V states that James would
be permitted to make claims that the
FDA has approved pursuant to the
Nutrition Labeling and Education Act of
1990.

Part VI of the proposed order requires
James to retain, and make available to
the Commission upon request, all
advertisements and promotional
materials containing any representation
covered by the order, as well as any
materials that he relied upon in
disseminating the representation and
any materials that contradict, qualify, or
call into question the representation.

Part VII of the proposed order requires
James to distribute the order to all
current and future employees, agents
and representatives having
responsibilities under the order. Part VII
would permit James to distribute a
summary, in the form of a letter
attached to the order as Appendix A, in
lieu of the actual order.

The remainder of the proposed order
contains standard requirements that
James notify the Commission of changes
in their employments status, and that he
file one or more reports detailing his
compliance with the order.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and it is not intended
to constitute an official interpretation of
the agreement and proposed order, or to
modify in any way their terms.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 98-33283 Filed 12—15-98; 8:45 am]
BILLING CODE 6750-01-M

FEDERAL TRADE COMMISSION
[File No. 9623270]

New Vision International et al.;
Analysis To Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed Consent Agreement.

SUMMARY: The consent agreement in this
matter settles alleged violations of
federal law prohibiting unfair or
deceptive acts or practices or unfair
methods of competition. The attached
Analysis to Aid Public Comment
describes both the allegations in the
draft complaint that accompanies the
consent agreement and the terms of the
consent order—embodied in the consent
agreement—that would settle these
allegations.

DATES: Comments must be received on
or before February 16, 1999.
ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
Room 159, 600 Pa. Ave., N.W.,
Washington, D.C. 20580.

FOR FURTHER INFORMATION CONTACT:
Matthew Gold or Sylvia Kundig, San
Francisco Regional Office, Federal
Trade Commission, 901 Market Street,
Suite 570, San Francisco, California
94103, (415) 356-5270.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(d) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and Section 2.34 of the Commission’s
Rules of Practice (16 CFR 2.34), notice
is hereby given that the above-captioned
consent agreement containing a consent
order to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, has been
placed on the public record for a period
of sixty (60) days. The following
Analysis to Aid Public Comment
describes the terms of the consent
agreement, and the allegations in the
complaint. An electronic copy of the
full text of the consent agreement
package can be obtained from the FTC
Home Page (for December 8, 1998), on
the World Wide Web, at “*http://
www.ftc.gov/os/actions97.htm.” A
paper copy can be obtained from the
FTC Public Reference Room, Room H-
130, 600 Pennsylvania Avenue, N.W.,
Washington, D.C. 20580, either in
person or by calling (202) 326-3627.
Public comment is invited. Such
comments or views will be considered

by the Commission and will be available
for inspection and copying at its
principal office in accordance with
Section 4.9(b)(6)(ii) of the Commission’s
Rules of Practice (16 CFR 4.9(b)(6)(ii)).

Analysis of Proposed Consent Order To
Aid Public Comment

The Federal Trade Commission has
accepted an agreement, subject to final
approval, to a proposed consent order
from New Vision International, Inc.,
NVI Promotions, L.L.C., and their two
principals, Jason P. Boreyko and Benson
K. Boreyko (hereinafter ““‘New Vision” or
“respondents’’). New Vision is a multi-
level marketing company that sells
nutritional supplements. In a separate
action, the Commission has also
accepted a similar agreement involving
Max F. James, a distributor of New
Vision products.

The proposed consent order has been
placed on the public record for sixty
(60) days for the reception of comments
by interested persons. Comments
received during this period will become
part of the public record. After sixty (60)
days, the Commission will again review
the agreement and any comments
received and will decide whether it
should withdraw from the agreement
and take other appropriate action or
make final the agreement’s proposed
order.

This matter has focused on New
Vision’s advertisements for a regimen of
nutritional supplements that they called
“God’s Recipe.” The advertisements
claimed that God’s Recipe could
mitigate or cure the effects of Attention
Deficit Disorder or Attention Deficit
Hyperactivity Disorder.

The proposed complaint alleges that
New Vision could not substantiate the
following claims: (1) that God’s Recipe
can cure, prevent, treat or mitigate
Attention Deficit Disorder or its
symptoms; (2) that God’s Recipe can
cure, prevent, treat or mitigate Attention
Deficit Hyperactivity Disorder or its
symptoms; (3) that God’s Recipe is an
effective alternative treatment to the
prescription drug Ritalin for Attention
Deficit Disorder and Attention Deficit
Hyperactivity Disorder; and (4) that
testimonials from consumers appearing
in the advertisements for God’s Recipe
reflect the typical or ordinary
experience of members of the public
whose children have used the product.

Part | of the proposed consent order
prohibits New Vision, when advertising
God’s Recipe or any other food, drug or
dietary supplement, from making claims
(1) through (3), above, unless the claim
is substantiated at the time it is made.
Part Il of the proposed order addresses
claims made through endorsements or
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testimonials. Under Part Il, respondents
may make such representations if they
possess and rely upon competent and
reliable evidence that substantiates the
representations; or the respondents
must disclose either what the generally
expected results would be for users of
the advertised products, or the limited
applicability of the endorser’s
experience to what consumers may
generally expect to achieve. The
proposed order’s treatment of
testimonial claims is in accordance with
the Commission’s “Guides Concerning
Use of Endorsements and Testimonials
in Advertising,” 16 CFR 255.2(a).

Part 111 of the proposed order
prohibits respondents from making
unsubstantiated claims about the safety
of any food, drug or dietary supplement,
or about the ability of such product to
treat, cure, alleviate the symptoms of,
prevent, or reduce the risk of developing
any disease or disorder. Part IV of the
proposed order contains language
permitting New Vision to make drug
claims that have been approved by the
FDA pursuant to either a new drug
application or a tentative final or final
standard. Part V states that New Vision
would be permitted to make claims that
the FDA has approved pursuant to the
Nutrition Labeling and Education Act of
1990.

Part VI of the proposed order requires
New Vision to retain, and make
available to the Commission upon
request, all advertisements and
promotional materials containing any
representation covered by the order, as
well as any materials that it relied upon
in disseminating the representation and
any materials that contradict, qualify, or
call into question the representation.

Parts VII and VIII of the proposed
order require New Vision to distribute
the order to relevant parties. Part VII
requires New Vision to distribute a copy
of the order to all current and future
principals, officers, directors, and
managers, and to any employee, agent or
representative with responsibilities
under the order. Part VIII.A requires the
company to distribute a letter, attached
to the order as Appendix A, to each
current active distributor. Part VIII.B
requires the company to distribute a
letter, attached to the order as Appendix
B, to future distributors for a period of
five years. These substantially similar
letters state that no distributor may
make any claim regarding the
therapeutic or curative properties of
New Vision products unless she has
received prior approval from New
Vision. The letters also state that all
distributor advertising must either be
obtained from New Vision or pre-
approved by New Vision. In addition,

the letters state that failure to conform
to these requirements will be grounds
for suspension or termination.

Part IX of the proposed New Vision
order contains some additional
requirements in recognition of the fact
that, as a multi-level marketing
company, New Vision’s contact with
consumers is made almost exclusively
through a network of distributors who
are not covered by the order. For
example, Part IX.A.1 would require the
company to compel its distributors to
submit all advertising to the company
for pre-approval. Part IX.A.2 would
require New Vision to establish a
mechanism for suspending or
terminating business dealings with any
distributor who fails to submit
advertising for pre-approval. Part IX.A.3
would require New Vision to send to
each active distributor a notice, every
six months, reminding them of the pre-
approval requirement. To ensure that
the company remains abreast of its
distributor’s marketing efforts over the
Internet, Part IX.A.4 would require New
Vision to conduct a monthly search of
the World Wide Web for independent
distributor advertising.

Part IX.B of the proposed order would
require New Vision to police to
distributors and investigate complaints
that any distributor may be violating the
order. Part IX.C would require New
Vision to discontinue dealing with any
distributor once respondents obtain
actual knowledge, or knowledge fairly
implied on the basis of objective
circumstances, that the distributor is
making a representation that is
prohibited by the order, unless that
person immediately ceases such
activity. If New Vision learns that the
distributor has not permanently ceased
making representations prohibited by
the order, New Vision must
immediately discontinue its dealings
with the distributor.

The remainder of the proposed New
Vision order contains standard
requirements that the corporate
respondents notify the Commission of
any changes in corporate structure that
might affect compliance with the order,
that the individual respondents notify
the Commission of changes in their
employments status, and that New
Vision file one or more reports detailing
their compliance with the order.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and it is not intended
to constitute an official interpretation of
the agreement and proposed order, or to
modify in any way their terms.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 98-33284 Filed 12—-15-98; 8:45 am)]
BILLING CODE 6750-01-M

GENERAL SERVICES
ADMINISTRATION

[OMB Control No. 3090-0260]

Submission for OMB Review;
Comment Request Entitled
Questionnaire: Catalog of Federal
Domestic Assistance

AGENCY: Office of Acquisition Policy,
GSA.

ACTION: Notice of request for an
extension to a previously approved
OMB Clearance (3090-0260).

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the Office of
Acquisition Policy has submitted to the
Office of Management and Budget
(OMB) a request to review and approve
an extension of a previously approved
information collection requirement
entitled Questionnaire: Catalog of
Federal Domestic Assistance. The
information collection was previously
published in the Federal Register on
October 6, 1998 at 63 FR 53672-53673,
allowing for a 60-day public comment
period. No comments were received.
DATES: Comment Due Date: January 15,
1999.

ADDRESSES: Additional comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing this burden, should be
submitted to: Edward Springer, GSA
Desk Officer, Room 3235, NEOB,
Washington, DC 20503 and also may be
submitted to Marjorie Ashby, General
Services Administration (MVP), 1800 F
Street NW, Washington, DC 20405.

FOR FURTHER INFORMATION CONTACT:
Jackie Garrett, Governmentwide
Information Systems Division on (202)
401-8336.

SUPPLEMENTARY INFORMATION:

A. Purpose

The GSA is requesting the Office of
Management and Budget (OMB) to
review and approve information
collection, 3090-0260, concerning
Questionnaire: Catalog of Federal
Domestic Assistance. Catalog users are
not required to respond to the
questionnaire. The questionnaire is
voluntary to solicit customer
satisfaction and opinions on ways to
improve the Catalog.
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B. Annual Reporting Burden

Respondents: 200; annual responses:
200; average hours per response: .10;
burden hours: 20.

Copy of proposal: A copy of this
proposal may be obtained from the GSA
Acquisition Policy Division (MVP),
Room 4011, GSA Building, 1800 F
Street NW, Washington, DC 20405, or by
telephoning (202) 501-3822, or by
faxing your request to (202) 501-3341.

Dated: December 10, 1998.

Ida M. Ustad,

Deputy Associate Administrator, Office of
Acquisition Policy.

[FR Doc. 9833246 Filed 12—-15-98; 8:45 am]
BILLING CODE 6820-61-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

Proposed Information Collection
Activity; Comment Request

Proposed Project

Title: Title IV-B Five Year Plan,
Annual Progress and Services Report
and CFS-101.

OMB No.: 0980-0047.

Description: Under title IV-B,
subparts 1 and 2, of the Social Security
Act States and Indian Tribes are to
submit a five year Child and Family
Services Plan, an annual progress and

ANNUAL BURDEN ESTIMATES

services report, and an annual budget
request and estimated expenditure
report (CFS-101). The plan is used by
States and Indian Tribes to develop and
implement services and describe
coordination efforts with other federal,
state and local programs. The annual
Progress and Services Report is used to
provide updates and changes in the
goals and services under the five year
plan. The CFS-101 will be submitted
annually with the Annual Progress and
Services Report to apply for
appropriated funds for the next fiscal
year.

Respondents: State, Local or Tribal
Government.

Number of re- | Average bur-
Instrument Nl;m&eéecgée' sponses per | den hours per Tot?llotatrj;den
P respondent response
(] PRSPPI PSRN 300 1 250 75,000
Annual Progress and Services RePOIT ........cccooviiiiiiiiiiiiie e 300 1 120 36,000
(] S 1 PP RPS P PSRN 300 1 5 1,500

Estimated Total Annual Burden
Hours: 112,500.

In compliance with the requirements
of Section 3506(c)(2)(A) the Paperwork
Reduction Act of 1995, the
Administration for Children and
Families is soliciting public comment
on the specific aspects of the
information collection described above.
Copies of the proposed collection of
information can be obtained and
comments may be forwarded by writing
to the Administration for Children and
Families, Office of Information Services,
370 L’Enfant Promenade, S.W.,
Washington, D.C. 20447, Attn: ACF
Reports Clearance Officer. All requests
should be identified by the title of the
information collection.

The Department specifically requests
comments on: (a) whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
Consideration will be given to
comments and suggestions submitted
within 60 days of this publication.

Dated: December 10, 1998.
Bob Sargis,
Acting Reports Clearance Officer.
[FR Doc. 98-33273 Filed 12—-15-98; 8:45 am]
BILLING CODE 4184-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

Proposed Information Collection
Activity; Comment Request

Proposed Project

Title: Runaway and Homeless Youth
Management Information System
(RHYMIS).

OMB No.: 0970-0123.

Description: The Family and Youth
Services Bureau manages the Runaway
and Homeless Youth Management
Information System (RHYMIS) which is
used by youth service agencies funded
by FYSB for Basic Center and
Transitional Living Programs. This
information management system is used
by all FYSB-funded RHY grantees. The
RHYMIS helps youth services agencies
manage their programs, assess service
delivery, and plan for future service
needs. When aggregated, these data
provide critical planning,
administrative, and evaluation
information for FYSB.

RHYMIS is an automated data

and store information at each grantee
site, facilitate all FYSB/DHHS reporting
requirements, and produce a variety of
standardized reports for other Federal,
local, regional, and national purposes.
The information gathered by each
grantee forms the basis of the RHYMIS
national database. The data collected
consists of standardized definitions
which allow for a variety of statistical
analyses beyond simple aggregation,
and gives national, as well as regional
and state profiles of youth being served
by FYSB-funded programs. The
RHYMIS allows individual grantees to
generate agency-specific reports based
on their own data and reflecting the
youth served in their own programs.

The data collection process is
designed to collect various information
about runaway and homeless youth, the
programs that serve them, and other
area services that are available to them.
The information in RHYMIS addresses a
broad range of issues to assure that
situations relevant to the Basic Center
and Transitional Living Programs will
be addressed. RHYMIS is designed to
collect information on:

¢ Youth characteristics and issues
presented.

« Services provided to youth by
agency.

* Educational events and
promotional/instructional materials
available.

Respondents: State, Local or Tribal

management system designed to capture Government.
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ANNUAL BURDEN ESTIMATES

Number of re- | Average burden
Instrument Nt;m(?rc]aéecr)]ft;e- sponses per hourg; per re- TOt?IIO?JLrjgden
p respondent sponse
YOUth Program StatUS .........cceeiiiiieiiiiiee ettt 400 175 2.2 154,000
YOULh Profile ..o 400 175 29.1 2,037,000
AGENCY PrOfile i 400 1 17 68
Program Profile ... 400 1 1.0 400
SEAf PrOfile ..o 400 1 1.2 480
CoOrdiNatiNng AGEINCY ...ccouviiiieirieitie ittt ettt et 400 1 .3 120
Community EAUCALION .....oiiiiiiieee e 400 1 4 160
Promotional/lnstructional Materials ............ccccevviiiieiiiiii e 400 1 2 80

Estimated Total Annual Burden
Hours: 2,192,308.

In compliance with the requirements
of Section 3506(c)(2)(A) the Paperwork
Reduction Act of 1995, the
Administration for Children and
Families is soliciting public comment
on the specific aspects of the
information collection described above.
Copies of the proposed collection of
information can be obtained and
comments may be forwarded by writing
to the Administration for Children and
Families, Office of Information Services,
370 L’Enfant Promenade, SW,
Washington, DC 20447, Attn: ACF
Reports Clearance Officer. All requests
should be identified by the title of the
information collection.

The Department specifically requests
comments on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

Consideration will be given to

comments and suggestions submitted

within 60 days of this publication.
Dated: December 10, 1998.

Bob Sargis,

Acting Reports Clearance Officer.

[FR Doc. 98-33274 Filed 12—-15-98; 8:45 am]

BILLING CODE 4184-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

Intent To Reallot Part C—Protection
and Advocacy Funds to States for
Developmental Disabilities
Expenditures

AGENCY: Administration on
Developmental Disabilities,
Administration for Children and
Families, Department of Health and
Human Services.

ACTION: Notice of Intent to Reallot Fiscal
Year 1999 Funds, pursuant to section
125 and section 142 of the
Developmental Disabilities Assistance
and Bill of Rights Act, as amended
(Act).

SUMMARY: The Administration on
Developmental Disabilities herein gives

notice of intent to reallot funds which
were set aside in accordance with
section 142(c)(5) of the Act. Of the
$806,682 which was set aside for
technical assistance and Indian
Consortiums, $534,360 was utilized for
technical assistance and $136,161 was
awarded to an Indian Consortium.
Therefore, the balance of $136,161 has
been released for reallotment.

Any State or Territory which wishes
to release funds or cannot use the
additional funds under Part C—
Protection and Advocacy program for
Fiscal Year 1999 should notify Joseph
Lonergan, Director, Division of Formula,
Entitlement and Block Grants, Office of
Administration, Office of Financial
Services, Administration for Children
and Families, Department of Health and
Human Services, 370 L’Enfant
Promenade, SW, Washington, DC 20447,
in writing within thirty (30) days of the
date of this promulgation. Reallotment
awards are anticipated to be dated 30
days from the date of this notice. This
notice is hereby given in accordance
with sections 125 and 142 of the Act.

FOR FURTHER INFORMATION CONTACT:
Joanne Moore on (202) 205-4792.

The proposed reallotment for Part C—
Protection and Advocacy program are
set forth below:

ADMINISTRATION ON DEVELOPMENTAL DISABILITIES FISCAL YEAR 1999 REALLOTMENT

Protection & Revised allot-

Advocacy Reallotment ment
LI ] = LSRR $26,047,479* $136,161 $26,183,640
P\ E= o= 4 o= USSRt 436,987 2,284 439,271
Alaska 254,508 1,330 255,838
Arizona 360,189 1,883 362,072
Y - V1S LSRR 263,883 1,379 265,262
(2= 1110 o1 = NSRS U PRSP RUPRRR 2,234,168 11,681 2,245,849
Colorado ...... 281,009 1,469 282,478
Connecticut .. 263,430 1,377 264,807
Delaware ................. 254,508 1,330 255,838
DiSt. Of COIUMDIA ...cciiiiiciie et e e et e e et e e e ebe e e e e be e e s eabeeeseabeeesneeeaas 254,508 1,330 255,838
1 1 o - USSR 1,086,982 5,683 1,092,665
Georgia .. 608,862 3,183 612,045
Hawaii .... 254,508 1,330 255,838
1o F=1 o T TSRO P TR TSR OPUPROt 254,508 1,330 255,838
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ADMINISTRATION ON DEVELOPMENTAL DISABILITIES FISCAL YEAR 1999 REALLOTMENT—Continued

Protection &

Revised allot-

Advocacy Reallotment ment
11T o SRS 901,195 4,712 905,907
Indiana .. 504,189 2,636 506,825
lowa ...... 259,794 1,358 261,152
Kansas ........ 254,508 1,330 255,838
Kentucky ..... 408,553 2,136 410,689
Louisiana ..... 467,174 2,442 469,616
Maine .......... 254,508 1,330 255,838
Maryland ........ 343,626 1,796 345,422
Massachusetts 446,073 2,332 448,405
Michigan ......... 819,631 4,285 823,916
Minnesota ... 355,911 1,860 357,771
Mississippi ... 311,898 1,630 313,528
Missouri ....... 461,835 2,414 464,249
1Y ol g r= 1o F= USRI 254,508 1,330 255,838
Nebraska 254,508 1,330 255,838
L2V To - PP PUT PP 254,508 1,330 255,838
New Hampshire . 254,508 1,330 255,838
New Jersey ........ 522,698 2,732 525,430
New Mexico ... 254,508 1,330 255,838
New York ....... 1,391,367 7,274 1,398,641
North Carolina 643,130 3,362 646,492
North Dakota .. 254,508 1,330 255,838
Ohio ..cceeeues 982,375 5,136 987,511
Oklahoma .... 310,137 1,621 311,758
Oregon ........... 266,483 1,393 267,876
Pennsylvania .. 1,046,311 5471 1,051,782
Rhode Island ...... 254,508 1,330 255,838
South Carolina ... 364,853 1,907 366,760
South Dakota ..... 254,508 1,330 255,838
Tennessee ..... 494,739 2,586 497,325
Texas .... 1,542,970 8,067 1,551,037
Utah ......... 254,508 1,330 255,838
Vermont ... 254,508 1,330 255,838
Virginia ........... 510,974 2,671 513,645
Washington ... 395,431 2,067 397,498
West Virginia .. 275,882 1,442 277,324
Wisconsin ....... 444,310 2,323 446,633
Wyoming .......cccceeeen. 254,508 1,330 255,838
American Samoa ..... 136,161 712 136,873
[C1UF= 10 R 136,161 712 136,873
Puerto Rico .... 778,481 4,069 782,550
Virgin Islands ................. 136,161 712 136,873
Northern Mariana Islands ........... 136,161 712 136,873
AZ DNA PeO0pIE’'S LEJAI SEIVICES ...coiueeiiiiiiie ittt ettt ettt ettt e et e e siae e e e sbae e e e beeeesbeeeaanes 136,161 712 136,873

“Includes the award of $136,161 to an Indian Consortium (AZ DNA People’s Legal Services) in accordance with Section 142(b).

Dated: December 3, 1998.
Reginald F. Wells,

Deputy Commissioner, Administration on
Developmental Disabilities.

[FR Doc. 98-33325 Filed 12-15-98; 8:45 am]
BILLING CODE 4184-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

Office of the Deputy Assistant
Secretary for Administration;
Statement of Organization, Functions,
and Delegations of Authority

This notice amends Part K of the
Statement of Organization, Functions,

and Delegations of Authority of the
Department of Health and Human
Services (DHHS), Administration for
Children and Families (ACF) as follows:
Chapter KP, Office of the Deputy
Assistant Secretary for Administration
(ODASA) (63 FR 81) and (63 FR 42050),
as last amended on January 2, 1998 and
August 6, 1998. This reorganization
realigns several functions within the
ODASA.

Amend Chapter KP as follows:

I. Amend KP.10 Organization. Delete
in its entirety and replace with the
following:

KP.10 Organization. The Office of the
Deputy Assistant Secretary for
Administration is headed by the Deputy
Assistant Secretary who reports to the
Assistant Secretary for Children and

Families. The Office is organized as
follows:

« Immediate Office of the Deputy
Assistant Secretary for Administration
(KPA).

» Office of Information Services
(KPB).

« Office of Financial Services (KPC).

« Office of Management Services
(KPD).

» Office of Customer Service and
Administration (KPE).

« Office of State Systems (KPF).

« Executive Secretariat Office (KPG).

« Office of Equal Employment
Opportunity/Civil Rights and Special
Initiatives (KPH).

« Office of Human Resource
Management (KPJ).

« Office of Administrative Services
and Facilities Management (KPL).
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Il. Amend KP.20 Functions.

a. Delete Paragraph A in its entirety
and replace with the following:

KP.20 Functions. A. Office of the
Deputy Assistant Secretary for
Administration directs and coordinates
all administrative activities for the
Administration for Children and
Families. The Deputy Assistant
Secretary for Administration serves as
ACF’s Chief Financial Officer (CFO);
ACF’s Chief Grants Management Officer;
Federal Manager’s Financial Integrity
Act (FMFIA) Management Control
Officer; Principal Information Resource
Management Official serving as ACF’s
Chief Information Officer responsible
for implementing the Information
Technology Management Reform Act;
and Reports Clearance Officer. The
Deputy Assistant Secretary for
Administration serves as the ACF
liaison to the General Counsel and, as
appropriate, initiates action in securing
resolution of legal matters relating to
management of the agency, and
represents the Assistant Secretary on all
administrative litigation matters.

The Deputy Assistant Secretary for
Administration provides day-to-day
executive leadership and direction to
the Executive Secretariat Office; Office
of Administrative Services and
Facilities Management; Office of
Customer Service and Administration;
Office of Equal Employment
Opportunity/Civil Rights and Special
Initiatives; Office of Human Resource
Management; Office of Information
Services; Office of Financial Services;
Office of Management Services; and
Office of State Systems. The Deputy
Assistant Secretary for Administration
represents the Assistant Secretary in
HHS and with other Federal agencies
and task forces in defining objectives
and priorities, and in coordinating
activities associated with reinvention
and continuous improvement
initiatives.

b. Delete Paragraph E in its entirety
and replace with the following:

E. The Office of Customer Service and
Administration (OCSA) develops and
maintains a customer service plan for
the Deputy Assistant Secretary for
Administration (DASA) and conducts
customer surveys for the DASA,;
facilitates and assists in developing and
writing standard operating procedures
for all components within the Office of
the Deputy Assistant Secretary for
Administration (ODASA); assists in
office-specific training of ODASA staff;
assists ODASA components with the
provision of office-specific and
functional training to program and
regional offices; coordinates permanent
and temporary teams formed within

ODASA; develops and maintains
ODASA staff directory and users’ guide
for ODASA services.

OCSA is responsible for overseeing
ODASA’s salaries and expenses budget.
Provides direction to meet the human
resource management needs within
ODASA; coordinates with the office
which handles ACF’s human resources
activities and the Department to provide
ODASA staff with personnel services
including position management,
staffing, recruitment, employee and
labor relations, employee assistance,
payroll, staff development and training,
and special hiring and placement
programs; and maintains systems to
track personnel actions to keep the
Deputy Assistant Secretary for
Administration and, as appropriate, the
Directors of offices within ODASA
informed about the status of personnel
actions, current full-time equivalency
usage and salaries and expenses
resources, and employee programs and
benefits. All ODASA personnel related
issues, performance management
activities and other administrative
functions within ODASA are handled
within this office.

OCSA advises the Deputy Assistant
Secretary for Administration on ACF
organizational development activities;
develops policies and procedures for
implementing organizational
development and other management
improvement projects or programs; and
applies tools and techniques such as re-
engineering practices to design
organizational development
interventions aimed at improving ACF
processes.

c. Delete Paragraph H in its entirety
and replace with the following:

H. Office of Equal Employment
Opportunity/Civil Rights and Special
Initiatives (OEEO/CR&SI) serves as the
principal advisor through the Deputy
Assistant Secretary for Administration
to the Assistant Secretary on all aspects
of the Equal Employment Opportunity
and Civil Rights program, organizational
analysis, delegations of authority and
special initiatives.

Serves as the liaison between ACF
and the HHS Office for Civil Rights. The
Office directs and manages the ACF
Equal Employment Opportunity and
Civil Rights program in accordance with
Equal Employment Opportunity
Commission (EEOC) regulations and
HHS guidelines. Immediate oversight is
provided by a staff under the direction
of the ACF EEO Officer. Plans, develops,
and evaluates programs and procedures
designed to identify and eliminate
discrimination in employment, training,
incentive awards, promotion and career
opportunities. Responsible for

implementing and evaluating a cost-
effective, timely, and impartial system
for processing individual complaints of
discrimination under Title VII of the
Civil Rights Act of 1964, as amended.
Provides information, guidance, advice,
and technical assistance to ACF
supervisors and managers on
Affirmative Employment planning and
other means of achieving parity and
promoting work force diversity.
Responsible for ensuring that ACF-
conducted programs do not discriminate
against recipients on the basis of race,
color, national origin, age or disability.
Monitors and implements civil rights
compliance actions under Title VI,
Section 504 of the Rehabilitation Act of
1973, as amended and the Age
Discrimination Act of 1975, as
amended. Implements the applicable
provisions of the Americans with
Disabilities Act of 1990.

The Office advises the Assistant
Secretary through the Deputy Assistant
Secretary for Administration on all
aspects of organizational analysis
including: planning for new
organizational elements; and planning,
organizing and performing studies,
analyses and evaluations related to
structural, functional and organizational
issues, problems and policies to ensure
organizational effectiveness. Provides
technical assistance to ACF components
on developing and finalizing
reorganization proposals. As
appropriate, serves as liaison to the HHS
Office of the Assistant Secretary for
Management and Budget to coordinate
organizational proposals requiring
Secretarial approval; and prepares
functional statements and official
organizational charts. Administers
ACF’s system for review, approval, and
documentation of delegations of
authority.

The Office provides leadership for all
special initiative activities for ACF;
participates in pilot projects; and
represents ACF on committees which
relate to the functions of the Office.
Manages and coordinates the ACF
Incentive Awards Program.

d. Delete Paragraph J in its entirety
and replace with the following:

J. The Office of Human Resource
Management (OHRM) directs and
manages the personnel operations and
services for the Administration for
Children and Families (ACF). Provides
advice and assistance to ACF managers
in their personnel management
activities including workforce planning,
recruitment, selection, position
management, performance management,
and incentive awards. Provides a variety
of services to ACF employees, including
provision of employee assistance
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services and career, retirement and
benefits counseling. Serves as ACF
liaison to the Department on all payroll
matters. Provides the following
personnel administrative services: the
exercise of appointing authority,
position classification, awards
authorization, personnel management
evaluation, personnel action processing
and recordkeeping. Manages the merit
promotion, special hiring and
placement programs. Provides
leadership in directing and managing
agency-wide staff development and

training activities for ACF.
The Office provides leadership,

oversight, and coordination for the
planning, analysis, and development of
human resource policies and programs.
Serves as liaison between ACF, the
Department, and the Office of Personnel
Management. Provides technical advice
and assistance on policy, legal and
regulatory matters. Formulates and
interprets policies pertaining to all areas
related to personnel administration and
management. Formulates and interprets
new human resource programs and

strategies.
Formulates and oversees the

implementation of ACF-wide policies,
regulations and procedures concerning
all aspects of the Senior Executive
Service (SES), and SES equivalent
recruitment, staffing, position
establishment, compensation, award,
performance management and other
related personnel areas. Manages the
performance recognition systems and
the responsibilities of the Executive
Resources Board (ERB) and the
Performance Review Board (PRB).
Coordinates the Schedule C and
Executive personnel activity with the
Office of the Secretary. Is the focal point
for data, reports, and analyses relating to
SES, Schedule C and other executive
personnel, such as those in Executive
Level positions.

Provides management advisory
service on all labor management and
employee relations issues. Plans and
coordinates ACF-wide employee
relations and labor relations activities,
including the application and
interpretation of the Federal Labor-
Management Relations Program,
collective bargaining agreements,
disciplinary and adverse action
regulations, and appeals. Pursues
human relations innovations such as
alternative dispute resolutions and
serves as the focal point in all issues
pertaining to the Labor-Management
Partnership Council. Provides
leadership in assuring the integrity,
effectiveness and impartiality of ACF’s
alternative dispute resolution programs,
grievances, and merit systems program.
Participates in the formulation and

implementation of policies, practices
and matters affecting bargaining unit
employees’ working conditions by
assuring management’s compliance with
the Federal Labor Relations Program (5

U.S.C. Chapter 71). )
Administers ACF’s personnel security

responsibilities and ethics program.
Coordinates the ethics program with the
Department’s Office of Special Counsel
for Ethics.

The Office of responsible for the
functional management of all program,
common needs and management
training in the agency, including policy
development, guidance, and technical
assistance and evaluation of aspects of
program, career, employee, supervisory,
management and executive training.
Provides leadership in implementing
the recommendations of the Staff
Development and Training Team by
managing/overseeing and monitoring
the ACF Training Resource Center and
instutionalizing long-term development
training for ACF employees. Supports
the daily work and special projects of
ACF employees by managing for
Information Resource Center (library).

e. Delete Paragraph K in its entirety.

Dated: December 3, 1998.

Elizabeth M. James,

Deputy Assistant Secretary for
Administration.

[FR Doc. 98-33324 Filed 12-15-98; 8:45 am]
BILLING CODE 4184-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

Anesthetic and Life Support Drugs
Advisory Committee; Notice of Meeting

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

This notice announces a forthcoming
meeting of a public advisory committee
of the Food and Drug Administration
(FDA). The meeting will be open to the

public. ) .
Name of Committee: Anesthetic and

Life Support Drugs Advisory

Committee.
General Function of the Committee:

To provide advice and
recommendations to the agency on

FDA’s regulatory issues. .
Date and Time: The meeting will be

held on January 12,1999, 9 a.m. to 5

p.m.
Location: FDA Bldg. 5630, conference

room, 5630 Fishers Lane, Rockville, MD.
Contact Person: Karen M. Templeton-

Somers, Center for Drug Evaluation and
Research (HFD-21), Food and Drug
Administration, 5600 Fishers Lane,

301-827-7001, or FDA Advisory
Committee Information Line, 1-800—
741-8138 (301-443-0572 in the
Washington, DC area), code 12529.
Please call the Information Line for up-
to-date information on this meeting.

Agenda: The committee will hear
presentations and discuss the
cardiovascular safety data submitted
regarding new drug application (NDA)
20-997, Chirocaine™ (levobupivacaine
injection), Darwin Discovery Ltd., a
local anesthetic agent indicated for
surgical anesthesia and pain
management.

Procedure: Interested persons may
present data, information, or views,
orally or in writing, on issues pending
before the committee. Written
submissions may be made to the contact
person by January 5, 1999. Oral
presentations from the public will be
scheduled between approximately 9:15
a.m. and 9:45 a.m and between 1:15
p.m. and 1:45 p.m. Time allotted for
each presentation may be limited. Those
desiring to make formal oral
presentations should notify the contact
person before January 5, 1999, and
submit a brief statement of the general
nature of the evidence or arguments
they wish to present, the names and
addresses of proposed participants, and
an indication of the approximate time
requested to make their presentation.

Notice of this meeting is given under
the Federal Advisory Committee Act (5
U.S.C. app. 2).

Dated: December 8, 1998.

Michael A. Friedman,

Deputy Commissioner for Operations.

[FR Doc. 98-33291 Filed 12—15-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

Oncologic Drugs Advisory Committee;
Notice of Meeting

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

This notice announces a forthcoming
meeting of a public advisory committee
of the Food and Drug Administration
(FDA). The meeting will be open to the
public.

Name of Committee: Oncologic Drugs
Advisory Committee.

General Function of the Committee:
To provide advice and
recommendations to the agency on FDA
regulatory issues.
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Date and Time: The meeting will be
held on January 12, 1999, 8:30 a.m. to
5:30 p.m., and January 13, 1999, 8 a.m.
to 5 p.m.

Location: Holiday Inn, Walker/
Whetstone Rooms, Two Montgomery
Village Ave., Gaithersburg, MD.

Contact Person: Karen M. Templeton-
Somers, Center for Drug Evaluation and
Research (HFD-21), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827-7001, or
FDA Advisory Committee Information
Line, 1-800-741-8138 (301-443-0572
in the Washington, DC area), code
12542. Please call the Information Line
for up-to-date information on this
meeting.

Agenda: On January 12, 1999, the
committee will discuss: (1) New drug
application (NDA) 21-029, TemodalO
(temozolomide) Capsules, Schering
Corp., indicated for the treatment of
adult patients with malignant glioma
(glioblastoma multiforme and anaplastic
astrocytoma) at first relapse, and (2)
NDA 50-766 Prografld (tacrolimus)
capsules, 1 milligram (mg) and 5 mg,
and Prograf (tacrolimus) injection 5 mg
(for IV infusion only), Fujisawa
Healthcare, Inc., indicated for the
prophylaxis of graft-versus-host disease
in patients receiving allogenic bone
marrow transplants. On January 13,
1999, the committee will discuss: (1)
NDA 20-954 Busulfex™ (busulfan)
Injection, Orphan Medical, Inc.,
indicated for use in combination with
other chemotherapeutic agents and/or
radiotherapy as a conditioning regimen
prior to hematopoietic progenitor cell
transplantation. Diseases in which
patient benefit from this mode of
therapy has been demonstrated include
acute lymphocytic leukemia, acute
nonlymphocytic leukemia, acute
myeloid leukemia, chronic myeloid
leukemia, non-Hodgkins lymphoma,
Hodgkins disease, multiple myeloma,
myelodysplastic syndrome, breast
cancer, ovarian cancer, and genetic
diseases, and (2) NDA 20-765
OraTest™ (tolonium chloride), Zila,
Inc., an oral rinse that is indicated for
use as a diagnostic adjunct in patients
with oral lesions suspected or known to
be malignant, to help in detection of all
sites of cancer, definition of borders or
cancerous lesions, and selection of sites
to be biopsied.

Procedure: Interested persons may
present data, information, or views,
orally or in writing, on issues pending
before the committee. Written
submissions may be made to the contact
person by January 4, 1999. Oral
presentations from the public will be
scheduled between approximately 8:45
a.m.and 9 a.m., and 1:45 p.m. and 2

p.m. on January 12, 1999; and between
approximately 8:15 a.m. and 8:30 a.m.,
and 1:15 p.m. and 1:30 p.m. on January
13, 1999. Time allotted for each
presentation may be limited. Those
desiring to make formal oral
presentations should notify the contact
person before January 4, 1999, and
submit a brief statement of the general
nature of the evidence or arguments
they wish to present, the names and
addresses of proposed participants, and
an indication of the approximate time
requested to make their presentation.
After the scientific presentations, a 30-
minute open public session will be
conducted for interested persons, who
have submitted their request to speak by
January 4, 1999, to address issues
specific to the submission or topic
before the committee.

Notice of this meeting is given under
the Federal Advisory Committee Act (5
U.S.C. app. 2).

Dated: December 8, 1998.
Michael A. Friedman,
Deputy Commissioner for Operations.
[FR Doc. 98-33290 Filed 12—-15-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Indian Health Service

Health Professions Preparatory,
Pregraduate and Indian Health
Professions Scholarship Programs

AGENCY: Indian Health Service, HHS.

ACTION: Update of Standing Notice of
Availability of Funds for Health
Professionals Preparatory, Pregraduate
and Indian Health Professions
Scholarship Programs published in 62
FR 5443, February 5, 1997.

SUMMARY: The Indian Health Service
(IHS) announces the availability of
approximately $3,578,200 to fund
scholarships for the Health Professions
Preparatory and Pregraduate
Scholarship Programs for FY 1999
awards. These programs are authorized
by section 103 of the Indian Health Care
Improvement Act (IHCIA), Pub. L. 94—
437, as amended by Pub. L. 100-713,
Pub. L. 102-573, and by Pub. L. 104—
313. The Indian Health Scholarship
(Professions) authorized by section 104
of the IHCIA, Pub. L. 94-437, as
amended by Pub. L. 100-713, Pub. L.
102-573, and by Pub. L. 104-313, has
approximately $7,636,100 available for
FY 1999 awards.

Part-time and full-time scholarships
will be funded for each of the three

scholarship programs for the academic
year 1999-2000.

The Health Professions Preparatory
Scholarship Grant Program is listed as
No. 93.123 in the Office of Management
and Budget Catalog of Federal Domestic
Assistance (CFDA). The Health
Professions Pregraduate Scholarship
Grant Program is listed as No. 93.971,
and the Indian Health Professions
Scholarship Grant Program is listed as
No. 93.972 in the CFDA.

DATES: The application deadline for new
applicants is April 15, 1999. The
application deadline for continuation
applicants is April 1, 1999. Applications
shall be considered as meeting the
deadline if they are received by the
appropriate Scholarship Coordinator on
the deadline date or postmarked on or
before the deadline date. (Applicants
should request a legibly dated U.S.
Postal Service postmark or obtain a
legibly dated receipt from a commercial
carrier or U.S. Postal Service. Private
metered postmarks shall not be
acceptable as proof of timely mailing.)
APPLICATIONS: New applicants applying
for Scholarships under the three
programs must utilize the forms
contained in the “Application for
Participation in the IHS Scholarship
Program”, (OMB No. 0917-0006, 04/30/
2001). Application packets may be
obtained by calling or writing to the
addresses listed below.

FOR FURTHER INFORMATION CONTACT:
Please address application inquiries to
the appropriate Indian Health Service
Area Scholarship Coordinator, as listed
below.

IHS Area Office Scholarship
Coordinator/and States/Locality Served:

Aberdeen Area IHS: Ms. Lila Jean
Topalian, Scholarship Coordinator,
IHS Aberdeen Area, Federal
Building, Room 309, 115 4th
Avenue, SE., Aberdeen, SD 57401
Tele: 605-226-7553
lowa
Nebraska
North Dakota
South Dakota
Alaska Area Native Health Service: Ms.
Rose Jerue, Scholarship
Coordinator, IHS Alaska Area, 4141
Ambassador Drive, Rm. 349,
Anchorage, Alaska 99508, Tele:
907-729-1332
Alaska
Albuquerque Area IHS: Ms. Alvina
Waseta, Scholarship Coordinator,
IHS Albuquerque Area, 5300
Homestead Road, NE, Albuquerque,
NM 87110, Tele: 505-248-4513
Colorado
New Mexico
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Bemidji Area IHS: Ms. Barbara
Fairbanks, Scholarship Coordinator,
IHS Bemidji Area, 522 Minnesota
Avenue, NW, Bemidji, MN 56601,
Tele: 218-759-3350

Illinois
Indiana
Michigan
Minnesota
Wisconsin

Billings Area IHS: Mr. Sandy
MacDonald, Scholarship
Coordinator, IHS Billings Area,
Area Personnel Office, PO Box
2143, 2900 4th Avenue, North,
Billings, MT 59103, Tele: 406-247—
7210

Montana
Wyoming

California Area IHS: Ms. Sara G.
Cotterill, Scholarship Coordinator,
IHS California Area, 1825 Bell
Street—Suite 200, Sacramento, CA
95825, Tele: 916-566—-7033

California
Hawaii

Nashville Area IHS: Mr. Jesse Thomas,
Scholarship Coordinator, IHS
Nashville Area, 711 Stewarts Ferry
Pike, Nashville, TN 37214, Tele:
615-736-2431

Alabama
Arkansas
Connecticut
Delaware
Florida
Georgia
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Mississippi
District of Columbia
New Hampshire
New Jersey
New York
North Carolina
Ohio
Pennsylvania
Rhode Island
South Carolina
Tennessee
Vermont
Virginia

West Virginia

Navajo Area IHS: Ms. Roselinda Allison,
Scholarship Coordinator, IHS
Navajo Area, PO Box 9020, Window
Rock, AZ 86515, Tele: 520-871—
1422

Arizona
New Mexico
Utah

Oklahoma City Area IHS: Ms. Barbara
Roy Scholarship Coordinator, IHS
Oklahoma City Area, Five Corporate
Plaza, 3625 NW 56th Street,
Oklahoma City, OK 73112, Tele:
405-951-3939

Kansas
Missouri
Oklahoma
Phoenix Area IHS: Ms. Lena Fast Horse,
Scholarship Coordinator, IHS
Phoenix Area, 2 Renaissance
Square, 40 North Central Avenue
#600, Phoenix, AZ 85004, Tele:
602—-364-5220
Arizona
Nevada
Utah
Portland Area IHS: Mr. Gary Small,
Scholarship Coordinator, IHS
Portland Area, 1220 SW 3rd Street,
Rm 440, Portland, OR 97204-2892,
Tele: 503-326—2015
Idaho
Oregon
Washington
Tucson Area IHS: Mr. Cecil Escalante,
Scholarship Coordinator, IHS
Tucson Area, 7900 S.J. Stock Road
Tucson, AZ 85746, Tele: 520-295—
2441
Arizona
Texas
Other programmatic inquiries may be
addressed to Ms. Patricia Lee-McCoy,
Chief, Scholarship Branch, Indian
Health Service, Twinbrook Metro Plaza,
Suite 100, 12300 Twinbrook Parkway,
Rockville, Maryland, 20852; Telephone
301-443-6197. (This is not a toll free
number.) For grants information, contact
Ms. Margaret Griffiths, Acting Grants
Scholarship Coordinator, Grants
Management Branch, Division, of
Acquisition and Grants Operations,
Indian Health Service, Room 100, 12300
Twinbrook Parkway, Rockville,
Maryland, 20852; Telephone 301-443—
0243. (This is not a tool-free number.)
SUPPLEMENTARY INFORMATION: An
addition to the list of priority health
professions for Indian Health
Scholarships (Professions) that was
published in 62 FR 5443, February 5,
1997, is Business Administration at the
Bachelor and Master levels.

Dated: December 7, 1998.
Michael H. Trujillo,
Assistant Surgeon General Director.
[FR Doc. 98-33228 Filed 12—-15-98; 8:45 am]
BILLING CODE 4160-16-M

DEPARTMENT OF THE INTERIOR
Office of the Secretary

California Desert District Advisory
Council; Renewal

AGENCY: Bureau of Land Management,
Interior.

ACTION: California Desert District
Advisory Council—Notice of Renewal.

SUMMARY: This notice is published in
accordance with Section 9(a)(2) of the
Federal Advisory Committee Act of
1972 Public Law 92-463. Notice is
hereby given that the Secretary of the
Interior has renewed the Bureau of Land
Management’s (BLM) California Desert
District Advisory Council.

The purpose of the Council is to
provide counsel and advice to the BLM
District Manager concerning planning
and management of the public land
resources within the BLM California
Desert District and implementation of
the comprehensive, long-range plan for
the management, use, development, and
protection of the public lands within the
California Desert Conservation Area.

Certification Statement

I hereby certify that the renewal of the
California Desert District Advisory
Council is necessary and in the public
interest in connection with the
Secretary of the Interior’s
responsibilities to manage the lands,
resources, and facilities administered by
the Bureau of Land Management.

FOR FURTHER INFORMATION CONTACT:
Melanie Wilson, Intergovernmental
Affairs (640), Bureau of Land
Management, 1620 L Street, NW., Room
406 LS, Washington, DC 20240,
telephone (202) 452-0377.

Dated: December 9, 1998.
Bruce Babbitt,
Secretary of the Interior.
[FR Doc. 98-33230 Filed 12-15-98; 8:45 am)]
BILLING CODE 4310-84-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[NV-915-5700-00; N-62891]

Application for Recordable Disclaimer
of Interest; Nevada

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice.

SUMMARY: The United States of America,
pursuant to the provisions of Section
315 of the Federal Land Policy and
Management Act of 1976 (43 U.S.C.
1745), proposes to disclaim all interest
in the following described land to
Horace Countryman, nunc pro tunc, the
owner of record: a tract of land which
is located within 200 feet of each side
of the centerline of the Central Pacific
Railroad Company track as it was
established over and across; T. 19 N., R.
19 E., M.D.M., Nevada, sec. 10, Lot 1 in
the SEV4; sec. 11, Lots 4, 5, and NWY4
SW4,
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DATES: Comments or objections should

be received on or before March 16, 1999.

ADDRESSES: Comments or objections
should be sent to the Nevada State
Director, BLM, 1340 Financial Blvd.,
P.O. Box 12000, Reno, Nevada 89520.
FOR FURTHER INFORMATION CONTACT:
Dennis J. Samuelson, BLM Nevada State
Office, 775-861-6532.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 2 of the Act of July 1, 1862,
12 Statute 489, as amended (the Act),
the Central Pacific Railroad Company,
as succeeded in interest by the Southern
Pacific Transportation Company,
received a grant of a right-of-way 400
feet in width over and across public
land for construction of a
transcontinental railroad. By the terms
of the Act, the right-of-way attached to
the land upon notification to the
General Land Office at the time the line
of the railroad was definitely fixed on
the ground. Patent to the subject land
was issued to Mr. Horace Countryman
in 1865 prior to notification by the
Central Pacific Railroad Company that

the line of the railroad was definitely
fixed on the ground. Further, Mr.
Countryman’s settlement on the subject
land originated prior to passage of the
Act, and the patent, upon issuance,
related back to the date of his
settlement. Therefore, the 400-foot right-
of-way granted to Central Pacific
Railroad Company by the Act did not
become an encumbrance on the title to
the subject land.

The Bureau of Land Management has
determined that the United States has
no claim to or interest in the land
described and issuance of the proposed
recordable disclaimer of interest would
remove a cloud on the title to the land.
Also, see FR Doc. 98-318, 63 FR 1121-
1122, January 8, 1998.

Authority: 43 CFR Part 1864.
Dated: December 10, 1998.
Michael R. Ford,

Deputy State Director, Natural Resources,
Lands and Planning.

[FR Doc. 98-33254 Filed 12-15-98; 8:45 am]
BILLING CODE 4310-HC-P

DEPARTMENT OF THE INTERIOR
National Park Service

Submission of Study Package to Office
of Management and Budget; Review
Opportunity for Public Comment

AGENCY: Department of the Interior,
National Park Service, Padre Island
National Seashore.

ACTION: Notice and request for
comments.

ABSTRACT: The National Park Service
(NPS) is proposing in 1998-99 to
conduct on-site surveys of visitors to
Padre Island National Seashore and
Mustang Island regarding their
perception and understanding of beach
garbage (that has washed ashore from
the Gulf of Mexico) and their preference
regarding shoreline garbage cleaning
methods.

Estimated
numbers of Burden hours
responses
Visitor Survey to Determine the Public Perception of and the Response to Marine Debris by the Visiting Public
to Padre Island National SEASNOIE ........cccuiiiiiiiii i e e e e e e e st e e e e e s e st a e e e e e e s entbaaaaaeeas 1500 300

SUMMARY: Under the provisions of the
Paperwork Reduction Act of 1995 and 5
CFR part 1320, Reporting and Record
Keeping Requirement, the NPS invites
public comment on these three
proposed information collection
requests (ICR). Comments are invited
on: (1) The need for the information
including whether the information has
practical utility; (2) the accuracy of the
reporting burden estimate; (3) ways to
enhance the quality, utility, and clarity
of the information to be collected, and
(4) ways to minimize the burden of the
information collection on respondents,
including the use of automated
collection techniques or other forms of
information technology.

The NPS goal in conducting these
surveys is to understand visitor
perception of beach debris and
preference regarding shoreline debris
cleaning methods.

There was no public comments
received as a result of publishing in the
Federal Register a 60-day notice of
intention to request clearance of
information collection for this survey.
DATES: Public comments will be
accepted on or before January 15, 1999.

SEND COMMENTS TO: Office of
Information and Regulatory Affairs of

OMB, Attention desk Officer for the
Interior Department, Office of
Management and Budget, Washington,
DC 20530. The OMB has up to 60 days
to approve or disapprove the
information collection but may respond
after 30 days. Therefore, to ensure
maximum consideration, OMB should
receive public comments on or before
(insert date 30 days from date of
publication in the Federal Register.)
FOR FURTHER INFORMATION OR A COPY OF
THE STUDY PACKAGES SUBMITTED FOR OMB
REVIEW, CONTACT: John Miller, Voice:
512-949-8173 x 227, Email:
john__miller@nps.gov

SUPPLEMENTARY INFORMATION:

Title: Visitor Survey to Determine the
Public Perception of and the Response
to Marine Debris by the Visiting Public
to Padre Island National Seashore.

Bureau Form Number: None.

OMB Number: To be requested.

Expiration Date: To be requested.

Type of request: Request for new
clearance.

Description of need: The National
Park Service needs information to
incorporate into a research report on
beach garbage for Padre Island National
Seashore which will guide further
management and planning for the
Seashore.

Automated data collection: At the
present time, there is no automated way
to gather this information, since it
includes asking visitors about their
perceptions, expectations, and
preferences in the Padre Island National
Seashore area.

Description of respondents: A sample
of individuals who use the beaches of
Padre Island National Seashore and
Mustang Island.

Estimated average number of
respondents: 1500.

Estimated average number of
responses: Each respondent will
respond only one time, so the number
of responses will be the same as the
number of respondents.

Estimated average burden hour per
response: 10-15 minutes.

Frequency of response: 1 time per
respondent.

Estimated annual reporting burden:
300 hours.
Diane M. Cook,

Information Collection Clearance Officer,
WASO Administrative Program Center,
National Park Service.

[FR Doc. 98-33250 Filed 12-15-98; 8:45 am]
BILLING CODE 4310-70-M
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DEPARTMENT OF THE INTERIOR
National Park Service

Mary McLeod Bethune Council House
General Management Plan,
Environmental Impact Statement, Mary
McLeod Bethune Council House
National Historic Site

AGENCY: National Park Service,
Department of the Interior.

ACTION: Notice of intent to prepare an
Environmental Impact Statement for the
Mary McLeod Bethune Council House
General Management Plan.

SUMMARY: Under the provisions of the
National Environmental Policy Act, the
National Park Service is preparing an
Environmental Impact Statement for the
General Management Plan for the Mary
McLeod Bethune Council House
National Historic Site. This statement
will be approved by the National Capital
Regional Director.

The effort will result in a
comprehensive general management
that addresses strategies for the
preservation of the Council House and
the archives, appropriate visitor use and
interpretation, accessibility, and the use
of the facilities. In addition to the no-
action, four additional alternatives are
being considered. The first one places
dual focus on the house and the
museum, the second emphasizes the
archives, the third one concentrates on
activities and programs, and the fourth
one focuses on the house as museum.

Major issues include inadequate and
insufficient space for exhibits, archives,
staff, volunteers, parking; lack of
accessibility and facilities, such as rest
rooms; need for specific staff with
certain expertise; and visitor and staff
safety.

Scoping meetings were conducted
during the summer and fall of 1998. The
results from these meetings will be
included in a forthcoming newsletter.
Copies of the information can be
obtained from Susan Calafate Boyle, Job
Captain, Denver Service Center,
National Park Service, PO Box 25287,
Lakewood, Colorado 80225, (303) 969—
23109.

FOR FURTHER INFORMATION: Contact

Superintendent John Hale, National

Capital Parks East, (202) 690-5185.
Dated: November 25, 1998.

Terry Carlstrom,

Regional Director, National Capital Region.

[FR Doc. 98-33249 Filed 12-15-98; 8:45 am]

BILLING CODE 4310-70-P

DEPARTMENT OF THE INTERIOR
National Park Service

Yosemite Valley Plan, Yosemite
National Park, Mariposa County,
California; Notice of Intent to Prepare
a Supplemental Environmental Impact
Statement

SUMMARY: Pursuant to § 102(2)(c) of the
National Environmental Policy Act of
1969 (Pub. L. 91-190) and Council on
Environmental Quality regulations (40
CFR 1502.9(c)), and in order to foster
coordinated valley planning and
operations, the National Park Service
intends to supplement the 1980 Final
General Management Plan/
Environmental Impact Statement (1980
GMP/EIS) with a single, comprehensive
Yosemite Valley Plan for Yosemite
National Park. The Yosemite Valley
Plan (YVP) will integrate alternatives (or
elements thereof) and environmental
analysis formerly part of four distinct
initiatives: (a) the 1992 and 1996 Draft
Yosemite Valley Housing Plan/EIS
intended to supplement the 1980 GMP/
EIS; (b) the 1997 Draft Yosemite Valley
Implementation Plan/EIS intended to
supplement the 1980 GMP/EIS; (c) the
Yosemite Lodge Development Concept
Plan/Environmental Assessment; and
(d) a Yosemite Falls facilities design
project. In addition, the YVP will
implement previously approved actions
set forth in the 1992 Concessions
Management Plan.

Notice is hereby given that the
National Park Service (NPS) will
prepare a new Supplemental
Environmental Impact Statement (SEIS)
to update the 1980 GMP/EIS. This SEIS/
YVP consolidates ongoing conservation
planning and impact analysis efforts
into one plan for the valley, so as to
provide for a holistic, landscape-view of
critical initiatives so vital for preserving
the valley environs for visitor
inspiration now and in the future. The
decision to prepare a consolidated SEIS/
YVP also results from proactive public
involvement; and in response to public
comment, the SEIS/YVP may include
new or modified alternatives or
mitigation strategies.

Background

In July, 1992 a Draft Yosemite Valley
Housing Plan/Supplemental
Environmental Impact Statement
intended to amend the 1980 GMP/EIS
was issued (57 FR 34146), with the
public comment period ending
September 30, 1992. This document
examined the effects of a proposal and
four alternatives for housing NPS and
concession employees who work in

Yosemite Valley. After reviewing public
comments, the NPS identified two
additional alternatives. A second Draft
Housing Plan/SEIS was issued in
December 1996 (61 FR 64361) with the
public comment period ending March
31, 1997. Housing alternatives that are
still under consideration and responses
to the 1992 and 1996 public comments
will be included in the consolidated
SEIS/YVP.

The 1997 Draft Yosemite Valley
Implementation Plan/SEIS examined
the effects of alternatives for
implementing 1980 GMP goals of
reclaiming priceless natural beauty,
reducing traffic congestion, allowing
natural processes to prevail, reducing
visitor crowding, and promoting visitor
understanding and enjoyment in
Yosemite Valley. It was intended to
develop a coherent, comprehensive site
plan for all necessary visitor services in
Yosemite Valley. It included
alternatives for relocating non-essential
NPS and concession functions and
facilities out of sensitive resource areas
and hazardous areas; and for
redesigning essential buildings, roads,
campgrounds, interpretive centers and
concession facilities. It identified
alternative site plans for past and
current implementation of the 1980
GMP, as well as the 1992 Concession
Services Plan, the draft Yosemite Valley
Housing Plan, and various
transportation studies. The Draft Valley
Implementation Plan/SEIS was issued
in November 1997 (62 FR 60264) with
an extended public comment period
ending February 23, 1998 (63 FR 3000).
Public open houses and workshops
were held. Implementation alternatives
that are still under consideration and
responses to the 1997-98 public
comments will be included in the
consolidated SEIS/YVP.

In April 1997, as part of the park’s
urgent response to a disastrous flood,
the Yosemite Lodge Development
Concept Plan/Environmental
Assessment was released for public
review, with the public comment period
ending May 16, 1997. Public walk-
throughs and public information
sessions were conducted. The DCP
considered alternative site plans for the
lodge area lodging, housing, circulation
and visitor services. Subsequent to
various legal proceedings, an approved
Finding of No Significant Impact was
formally rescinded on December 3,
1998. Lodge DCP alternatives that are
still under consideration and a summary
of the public comment will be included
in the consolidated SEIS/YVP.

After several Yosemite Falls Design
Elements, Issues and Questions
workshops were held during 1998, a
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preliminary Draft Program Statement
was prepared for internal review which
addressed alternatives for site design at
the falls. Design elements such as falls
view area, main entry area, picnic area,
main trail, main bridge, eastern channel
trail, parking, revegetation, and signs
were considered. Yosemite Falls site
plans that are still under consideration
will be included in the consolidated
SEIS/YVP.

Scoping/Decision Process

The existing four park stewardship
initiatives summarized above yielded
very extensive and detailed baselines
which will be corroborated, clarified, or
refined as necessary in the
consolidation effort. Moreover, incisive
public comment and agency
consultations provided a valuable
foundation for preparing those
documents. As noted above, all
comments received during past scoping
activities or formal response periods are
safeguarded in detailed administrative
records, and will be duly re-considered
in developing the consolidated SEIS/
YVP. Consequently at this time it is
necessary to submit only new issues or
concerns not voiced previously. Also,
all past respondents are being
incorporated into a single mailing list—
information about this comprehensive
conservation planning and impact
analysis process will be timely
distributed via newsletters, mailings,
and regional and local news media. To
request being added now to the
inclusive mailing list, or to obtain
details about information options,
please contact park staff via telephone at
(209) 372-0261. Interested individuals,
organizations, and agencies wishing to
provide written comments on new
issues or concerns should respond to:
Superintendent, Attn: SEIS/YVP, P.O.
Box 577, Yosemite National Park, CA
95389. Any new comments must be
postmarked not later than January 15,
1999.

Availability of the Draft SEIS/YVP for
review and written comment will be
announced by formal Notice, via local
and regional news media, and direct
mailing. At this time the Draft SEIS/YVP
is anticipated to be available for public
review during late spring 1999.
Comments on the Draft SEIS/YVP will
be fully considered, and incorporated in
a Final SEIS/YVP as appropriate. At this
time it is anticipated that the Final
SEIS/YVP would be completed during
fall 1999. Notice of an approved Record
of Decision would be published in the
Federal Register not sooner than thirty
(30) days after the Final SEIS/YVP is
distributed. This is expected to occur by
the end of 1999. The official responsible

for the decision is the Regional Director,
Pacific West Region, National Park
Service; the official responsible for
implementation is the Superintendent,
Yosemite National Park.

Dated: December 9, 1998.
Patricia L. Neubacher,
Acting Regional Director, Pacific West.
[FR Doc. 98-33248 Filed 12—-15-98; 8:45 am]
BILLING CODE 4310-70-P

DEPARTMENT OF THE INTERIOR
Bureau of Reclamation

Glen Canyon Dam Adaptive
Management Work Group (AMWG) and
Glen Canyon Technical Work Group
(TWG)

AGENCY: Bureau of Reclamation,
Interior.

ACTION: Notice of public meetings.

SUMMARY: The Glen Canyon Dam
Adaptive Management Work Group will
conduct an open public meeting to
discuss administrative and program
related issues. The meeting will discuss
the following agenda items:
Administrative Issues, 1999 Beach/
Habitat-Building Flows, 1999 Basin
Hydrology, Flood Avoidance Measures,
Beach/Habitat Maintenance Flows,
Grand Canyon Monitoring and Research
Center Fiscal Year 2000 Annual Plan
and 5-Year Strategic Plan, Fiscal Year
2000 and 2001 Budgets Information
Technology, Conceptual Model, Science
Advisory Board, Lake Powell Scope of
Work, Temperature Control Device, and
the Programmatic Agreement on
Cultural Resources.

The Technical Work Group will
conduct three (3) open public meetings.
The first meeting will discuss AMWG
agenda items, the second meeting will
discuss results of the AMWG meeting,
and the third meeting will discuss the
5-Year Strategic Plan, Grand Canyon
Monitoring and Research Center Report
on Science, 1999 Beach/Habitat-
Building Flows, Conceptual Model,
Basin Hydrology, and Physical
Resources Program Presentations.

Dates and Locations

The AMWG public meeting will be
held at the following time and location:

January 12-13, 1999—Phoenix,
Arizona: The meeting will begin at 9:30
a.m. and end at 4:30 p.m. on the first
day. The second day of the meeting will
begin at 8 a.m. and end at 11:45 p.m.
The meeting will be held in the
Turquoise Room at the Embassy Suites
Hotel located at 1515 North 44th Street
in Phoenix, Arizona. The TWG public

meetings will be held at the following
times and locations:

January 11, 1999—Phoenix, Arizona:
The meeting will begin at 1 p.m. and
end at 4 p.m. The meeting will be held
in the Turquoise Room at the Embassy
Suites Hotel located at 1515 North 44th
Street in Phoenix, Arizona.

January 13, 1999—Phoenix, Arizona:
The meeting will begin at 1 p.m. and
end at 4 p.m. The meeting will be held
in the Turquoise Room at the Embassy
Suites Hotel located at 1515 North 44th
Street in Phoenix, Arizona.

February 16, 1999—Grand Canyon
National Park: The meeting will begin at
12 noon and end at 5 p.m. The meeting
will be held at the Albright Training
Center, Grand Canyon National Park.

Time will be allowed at each meeting
for any individual or organization
wishing to make formal oral comments
(limited to 10 minutes), but written
notice must be provided at least FIVE
(5) days prior to the meeting to Mr.
Bruce Moore, Bureau of Reclamation,
Upper Colorado Regional Office, 125
South State Street, Room 6107, Salt
Lake City, Utah 84138-1102, telephone
(80-1) 524-3702, faxogram (801) 524—
5499, e-mail at: bmoore@uc.usbr.gov.

Official agendas for each of the three
public meetings will be available 15
days prior to each meeting on the
Bureau of Reclamation’s website under
the Adaptive Management Program at
http://www.uc.usbr.gov.

FOR FURTHER INFORMATION CONTACT:
Bruce Moore, telephone (801) 524-3702,
faxogram (802) 524-5499, e-mail at:
bmoore@uc.usbr.gov.

Dated: December 10, 1998.

Eluid Martinez,

Commissioner, Bureau of Reclamation.

[FR Doc. 98-33275 Filed 12-15-98; 8:45 am)]
BILLING CODE 4310-94-M

INTERNATIONAL TRADE
COMMISSION

[Investigation No. 731-TA-811
(Preliminary)]

Drams of One Megabit and Above
From Taiwan

Determination

On the basis of the record * developed
in the subject investigation, the United
States International Trade Commission
determines,2 pursuant to section 733(a)
of the Tariff Act of 1930 (19 U.S.C.

1The record is defined in sec. 207.2(f) of the
Commission’s Rules of Practice and Procedure (19
CFR §207.2()).

2Commissioner Crawford did not participate in
this investigation.
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§1673b(a)), that there is a reasonable
indication that an industry in the
United States is materially injured by
reason of imports from Taiwan of
dynamic random access memory
semiconductors (DRAMSs) of one
megabit and above, provided for in
subheadings 8542.13.80 and 8473.30.10
through 8473.30.90 of the Harmonized
Tariff Schedule of the United States,
that are alleged to be sold in the United
States at less than fair value (LTFV).

Commencement of Final Phase
Investigation

Pursuant to section 207.18 of the
Commission’s rules, the Commission
also gives notice of the commencement
of the final phase of its investigation.
The Commission will issue a final phase
notice of scheduling which will be
published in the Federal Register as
provided in section 207.21 of the
Commission’s rules upon notice from
the Department of Commerce
(Commerce) of an affirmative
preliminary determination in the
investigation under section 733(b) of the
Act, or, if the preliminary determination
is negative, upon notice of an
affirmative final determination in that
investigation under section 735(a) of the
Act. Parties that filed entries of
appearance in the preliminary phase of
the investigation need not enter a
separate appearance for the final phase
of the investigation. Industrial users,
and, if the merchandise under
investigation is sold at the retail level,
representative consumer organizations
have the right to appear as parties in
Commission antidumping and
countervailing duty investigations. The
Secretary will prepare a public service
list containing the names and addresses
of all persons, or their representatives,
who are parties to the investigation.

Background

On October 22, 1998, a petition was
filed with the Commission and the
Department of Commerce by Micron
Technology, Inc., Boise, ID, alleging that
an industry in the United States is
materially injured and is threatened
with material injury by reason of LTFV
imports of DRAMSs of one megabit and
above from Taiwan. Accordingly,
effective October 22, 1998, the
Commission instituted antidumping
investigation No. 731-TA-811
(Preliminary).

Notice of the institution of the
Commission’s investigation and of a
public conference to be held in
connection therewith was given by
posting copies of the notice in the Office
of the Secretary, U.S. International
Trade Commission, Washington, DC,

and by publishing the notice in the
Federal Register of October 29, 1998 (63
FR 58066). The conference was held in
Washington, DC, on November 13, 1998,
and all persons who requested the
opportunity were permitted to appear in
person or by counsel.

The Commission transmitted its
determination in this investigation to
the Secretary of Commerce on December
7,1998. The views of the Commission
are contained in USITC Publication
3149 (December 1998), entitled
Dynamic Random Access Memory
Semiconductors of One Megabit and
Above from Taiwan: Investigation No.
731-TA-811 (Preliminary).

Issued: December 9, 1998.

By order of the Commission.

Donna R. Koehnke,

Secretary.

[FR Doc. 98-33322 Filed 12-15-98; 8:45 am]
BILLING CODE 7020-02-P

INTERNATIONAL TRADE
COMMISSION

[Investigation 332—401]

Pianos: Economic and Competitive
Conditions Affecting the U.S. Industry

AGENCY: United States International
Trade Commission.

ACTION: Institution of investigation and
scheduling of public hearing.

EFFECTIVE DATE: December 4, 1998.
SUMMARY: Following the receipt of a
request on November 12, 1998, from the
Committee on Ways and Means of the
U.S. House of Representatives, the
Commission instituted investigation No.
332-401, Pianos: Economic and
Competitive Conditions Affecting the
U.S. Industry, under section 332(g) of
the Tariff Act of 1930 (19 U.S.C.
1332(9)).

FOR FURTHER INFORMATION CONTACT:
Industry-specific information may be
obtained from Mr. David Lundy (202—
205-3439) or Mr. Ralph Watkins (202—
205-3492), Office of Industries, U.S.
International Trade Commission,
Washington, DC 20436. For information
on the legal aspects of this investigation
contact Mr. William Gearhart of the
Office of the General Counsel (202—205—
3091). Hearing impaired individuals are
advised that information on this matter
can be obtained by contacting the TDD
terminal on (202) 205-1810.

Background

The Commission received the
Committee’s letter on November 12,
1998. The Committee asked that the
Commission institute a factfinding

investigation of the current conditions
affecting the domestic piano industry,
particularly that portion of the industry
producing upright pianos. As requested
by the Committee, the Commission will
include the following information in its
report to the extent possible:

(1) An overview of the global market for
pianos, including such factors as
consumption, production, and trade during
the period 1994-98.

(2) A profile of the U.S. piano industry,
including leading producers, importers,
distributors, and suppliers of pianos.

(3) Profiles of leading manufacturers in
Japan, Korea, China, and Indonesia.

(4) A comparison of the strengths and
weaknesses of U.S. and foreign producers
regarding