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announcement on the inside cover of this issue.

Now Available Online via
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Free online access to the official editions of the Federal
Register, the Code of Federal Regulations and other Federal
Register publications is available on GPO Access, a service
of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html
For additional information on GPO Access products,
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Attention: Federal Agencies
Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
Tools on its Website to help you comply with the
President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is. http://www.nara.gov/fedreg

For more in-depth guidance on the elements of plain
language, read ‘*Writing User-Friendly Documents”’ on the
National Partnership for Reinventing Government (NPR)
Website at: http://www.plainlanguage.gov
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT
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Regulations.
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Rules and Regulations

Federal Register

Vol. 64, No. 21

Tuesday, February 2, 1999

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1065
[DA-98-10]
Milk in the Nebraska-Western lowa

Marketing Area; Suspension of Certain
Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Suspension of rule.

SUMMARY: This document suspends 11
counties from the marketing area
definition of the Nebraska-Western lowa
Federal milk marketing order (Order 65)
beginning on February 1, 1999, and
extending for an indefinite period until
the implementation of a final rule
consolidating Federal milk orders, as
required by the 1996 Farm Bill, or an
action to subsequently terminate the
suspension. The action was requested
by Gillette Dairy (Gillette) of Rapid City,
South Dakota, which contends the
suspension is necessary to maintain its
milk supply and to remain competitive
in selling fluid milk products in the
marketing area.

EFFECTIVE DATE: February 1, 1999.

FOR FURTHER INFORMATION CONTACT:
Clifford M. Carman, Marketing
Specialist, USDA/AMS/Dairy Programs,
Order Formulation Branch, Room 2971,
South Building, P.O. Box 96456,
Washington, DC 20090-6456; telephone:
(202) 720-9368; e-mail address:
clifford__m__carman@usda.gov.
SUPPLEMENTARY INFORMATION: Prior
document in this proceeding:

Notice of Proposed Suspension:
Issued September 23, 1998; published
October 9, 1998 (63 FR 54383).

The Department is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil

Justice Reform. This rule is not intended
to have a retroactive effect. This rule
will not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the Secretary
a petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Small Business Consideration

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this rule will not have a significant
economic impact on a substantial
number of small entities. For the
purpose of the Regulatory Flexibility
Act, a dairy farm is considered a ““‘small
business” if it has an annual gross
revenue of less than $500,000, and a
dairy products manufacturer is a ‘“‘small
business” if it has fewer than 500
employees. For the purposes of
determining which dairy farms are
“small businesses,”” the $500,000 per
year criterion was used to establish a
production guideline of 326,000 pounds
per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most *‘small’”’ dairy farmers. For
purposes of determining a handler’s
size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 500-employee
limit, the plant will be considered a

large business even if the local plant has
fewer than 500 employees.

For the month of April 1998, which
is the most recent representative month
with data including Gillette Dairy, 1,649
dairy farmers were producers under
Order 65. Of these producers, 1,573
producers (i.e., 95 percent) were
considered small businesses having
monthly milk production under 326,000
pounds. A further breakdown of the
monthly milk production of the
producers on the order during April
1998 was as follows: 1,001 produced
less than 100,000 pounds of milk; 445
produced between 100,000 and 200,000;
127 produced between 200,000 and
326,000; and 76 produced over 326,000
pounds. During the same month, 8
handlers were pooled under the order.
One was considered a small business.

Pursuant to authority contained in the
Agricultural Marketing Agreement Act
of 1937, as amended, (7 U.S.C. 601
674), this suspension will remove 11
counties in the western panhandle of
Nebraska from the marketing area
definition of Order 65. The Nebraska
counties are Banner, Box Butte,
Cheyenne, Dawes, Deuel, Garden,
Kimball, Morrill, Scotts Bluff, Sheridan,
and Sioux.

Gillette, the proponent of this
suspension, estimates that its sales in
the counties represent 65 to 70 percent
of total fluid milk sales in the 11
counties. Gillette explains that a loss of
sales in an unregulated marketing area
has resulted in its regulation under
Order 65 without any appreciable
increase in sales in the Order’s
marketing area. The handler contends
the suspension is necessary to maintain
its milk supply and to remain
competitive in selling fluid milk
products in the marketing area.

The July 1996 population estimate
and the December 1992 fluid milk per
capita consumption data show that the
11 Nebraska counties represent a small
amount of the population and fluid milk
consumption in the State of Nebraska
and in the entire Order 65 marketing
area. The 11 counties represent about 6
percent of the population and fluid milk
consumption in the State of Nebraska
and about 5 percent of the population
and fluid milk consumption in the
Order 65 marketing area.

There are three handlers other than
Gillette that possibly have sales into the
11 Nebraska counties. The handlers are
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Meadow Gold of Lincoln, Nebraska;
Roberts Dairy in Omaha, Nebraska; and
Meadow Gold in Greeley, Colorado.
Roberts Dairy hauls milk for Nebraska
Dairy, Inc., which is a distribution
facility that is owned by the same
principal company that owns Gillette.
However, the dairy appears to be a
separate entity from Gillette. Market
information indicates that if these three
handlers have sales into the 11 counties
the volume is relatively small.

The suspension should not have a
significant economic impact on
handlers because of the relatively small
number of sales by handlers other than
Gillette in this 11-county area. In
addition, the population in the 11-
county area constitutes a small
percentage of the population and fluid
milk consumption in the State of
Nebraska. This milk has not been
historically associated with Order 65.
Therefore, the removal of the 11
counties from the marketing area
definition of Order 65 should not have
a significant adverse impact on other
order producers and other handlers.

A review of the current reporting
requirements was completed pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. Chapter 35), and it was
determined that this suspension will
have little impact on reporting,
recordkeeping, or other compliance
requirements because these would
remain almost identical to the current
system. No new forms will need to be
proposed.

No other burdens are expected to fall
upon the dairy industry as a result of
overlapping Federal rules. This
regulation does not duplicate, overlap or
conflict with any existing Federal rules.

Statement of Consideration

This suspension is issued pursuant to
the provisions of the Agricultural
Marketing Agreement Act and of the
order regulating the handling of milk in
the Nebraska-Western lowa marketing
area. The action suspends 11 counties in
the western panhandle of Nebraska from
the marketing area definition of Order
65. The Nebraska counties are Banner,
Box Butte, Cheyenne, Dawes, Deuel,
Garden, Kimball, Morrill, Scotts Bluff,
Sheridan, and Sioux.

The July 1996 population estimate,
which represents the most recent
population statistics, shows that the
total population for the Order 65
marketing area is 2,000,529 (i.e.,
412,167 for lowa counties and 1,588,362
for Nebraska counties). The population
estimate for the entire State of Nebraska
is 1,652,093, while the population for
the 11 Nebraska counties is 91,194. In
addition, the December 1992 Federal

Milk Order Statistics Report (Per Capita
Sales of Fluid Milk Products in Federal
Order Markets) indicates that the
Nebraska fluid milk per capita
consumption is about 20 pounds per
person per month. It is estimated that
the fluid milk consumption per month
within the 11 Nebraska counties is
1,823,880 (20 Ibs. * 91,194).

The July 1996 population estimate
and the December 1992 fluid milk per
capita consumption data show that the
11 Nebraska counties represent about 6
percent of the population and fluid milk
consumption in the State of Nebraska
and about 5 percent of the population
and fluid milk consumption in the
Order 65 marketing area.

Gillette Dairy, the proponent of this
suspension, was a fully regulated
handler under the Black Hills, South
Dakota, Federal milk marketing order
prior to its termination (effective
October 1, 1996) at the request of the
Black Hills Milk Producers. After
termination of the Black Hills order,
Gillette for some time was a partially
regulated handler under 3 Federal milk
marketing orders: Eastern South Dakota
(Order 76), Eastern Colorado (Order
137), and Order 65. From January 1998
through May 1998, Gillette was a fully
regulated handler under Order 65
because its fluid milk sales in the
marketing area represented more than
15 percent of its receipts. In recent
months (i.e., June through November
1998), Gillette has been a partially
regulated plant under Order 65 due to
an increase in total milk receipts.
During this period, Gillette has reduced
its distribution in the 11-county area in
an effort to avoid reducing the amount
it pays its supplier, the Black Hills Milk
Producers.

As a partially regulated handler,
Gillette pays to the producers supplying
its plant at least the full class-use value
of its milk each month. Thus, Gillette
has no further obligation to the
producer-settlement fund of the orders
under which it was a partially regulated
handler. However, as a fully regulated
handler, Gillette is required to pay the
difference between its class-use value
and the marketwide class-use value to
the Order 65 producer-settlement fund.
This payment, Gillette contends,
increases its cost for milk and reduces
the amount it can pay its producers.

Gillette was pooled under Order 65
during the months of January through
May 1998. For the period of February
through May 1998, Order 65 price data
shows that the average uniform price to
producers was $13.34 per
hundredweight. If Gillette had not been
a regulated handler under Order 65
during this period, the average uniform

price to producers would have been
about $13.31 per hundredweight. Thus,
the regulation of Gillette for the
February through May 1998 period
resulted in an increase in the average
uniform price of 3 to 4 cents per
hundredweight.

According to Gillette, marketing
conditions in Order 65 have changed
significantly since the order was
promulgated. Gillette estimates that its
sales in the 11 counties represent 65 to
70 percent of total fluid milk sales in the
counties. Gillette explains that a loss of
sales in an unregulated marketing area
has resulted in its regulation under
Order 65 because such sales represented
at least 15 percent of its receipts, but
without any appreciable increase in
sales in the Order’s marketing area.
Furthermore, the handler states that
since its milk supply comes from the
Black Hills Milk Producers there is no
balancing of milk supply for the plant
from Order 65 or any other Federal milk
marketing order.

Black Hills Milk Producers also
requested that the counties be removed
from the Order 65 marketing area
definition. The cooperative representing
the producers explained that it is
dependent on Gillette’s survival. It
states that the regulation of Gillette
under Order 65 has caused its producers
hardship by costing them as much as
$1.00 per hundredweight during some
months. According to the cooperative,
this cost results from an agreement that
it has with Gillette in which it refunds
to Gillette an amount equal to half of the
handler’s obligation to the producer-
settlement fund when Gillette is fully
regulated. Although the producers pay
this amount to Gillette, Order 65 price
data for the February through May 1998
period indicates that their monthly pay
prices were above the Order 65 uniform
price.

Notice was published in the Federal
Register on October 9, 1998 (63 FR
54383) concerning the proposed
suspension of part of the marketing area
definition of Order 65. Interested
persons were afforded an opportunity to
file written data, views, and arguments
thereon. Six comments were received in
support of the proposed suspension;
two were received in opposition to it.

Gillette and Black Hills Milk
Producers reiterated their support for
the proposed suspension. Gillette
anticipates that in the months ahead, as
milk prices decline and milk production
increases seasonally, the price spread
between the Class | price and the blend
price will increase. The handler states
the impact will cause it to pay more into
the producer-settlement fund while
reducing its payment to Black Hills Milk
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Producers. The cooperative states that
the sharing of the cost of regulation with
Gillette in addition to the low milk
prices and high feed costs has caused
several dairymen to discontinue
dairying.

Associated Milk Producers, Inc.
(North Central Region), in its comment
letter, stated that because population,
consumption, and milk supply in the 11
counties is fairly evenly balanced the
proposed action would have a marginal
effect on Order 65 blend prices. In
addition, the other supporters who filed
comments (i.e, the South Dakota
Department of Agriculture, 5 United
States Senators, and the Rapid City Area
Chamber of Commerce) state that the
action would eliminate the payments by
Gillette into the producer-settlement
fund (i.e., $500,000 during the first 6
months of 1998 or $83,000 per month)
when regulated under Order 65. Thus,
they claim that this cost directly affects
the producers supplying the dairy and
has been a contributing factor to
producers discontinuing their dairy
farm operations.

Dairy Farmers of America (DFA) and
Meadow Gold Dairies expressed
opposition to the proposed action and
contend that it would create an
inequitable marketing situation between
handlers and producers. DFA is a
cooperative that represents about 39
percent of the producers on Order 65
and 927 producers in other affected
markets. DFA argues that the proposal
would lower the returns of DFA member
producers supplying the handlers
affected by this action. The cooperative
also contends that the proposal would
lower the blend prices to these DFA
producers in Order 65.

According to DFA, the proposal
would provide Gillette with a financial
advantage over competing handlers
because Gillette competes with handlers
over a broad geographic area (in
counties in Nebraska, Colorado, and
Wyoming). DFA asserts that the action
would prohibit the sharing of revenues
from the sale of milk by Gillette to DFA
members and the Federal Order 65
producers. In addition, the cooperative
claims that the action would assist
Gillette in expanding its business
further into Order 65 and the Eastern
Colorado order (Order 137). The
proposed action, it concludes, would
adversely impact cooperatives’ ability to
negotiate over-order premiums in the
future due to the perceived inequity in
the marketplace.

Two additional letters were submitted
after the comment period ended. Sinton
Dairy filed a comment in opposition to
the proposed action and Gillette
submitted another letter in response to

the issues addressed by DFA. Both
comment letters were dated and
received after the comment expiration
date and cannot be given due
consideration.

After careful consideration of the
comments submitted, it is concluded
that there is sufficient basis to grant the
request for suspension of the 11
counties from the Order 65 marketing
area for an indefinite period of time
until the implementation of Federal
order reform. Statistics clearly show that
the majority (i.e., 65 to 70 percent) of
the fluid milk sales into the 11-county
area is by Gillette. Moreover, the 11
counties represent about 6 percent of
the population and fluid milk
consumption in the State of Nebraska
and about 5 percent of the population
and fluid milk consumption in the
Order 65 marketing area. In addition,
this milk has not been historically
associated with the Order 65. Therefore,
the removal of the 11 counties from the
marketing area definition of Order 65
should not have an adverse impact on
other order producers and other
handlers. However, if the counties were
to remain as part of the Order 65
marketing area definition, the effect
could be severely disruptive for the
Black Hills Milk Producers.

At this time, the Federal order reform
process is expected to be completed by
October 1, 1999. In the proposed federal
order reform rule that was issued on
January 21, 1998 (63 FR 4802), the
proposed Central order marketing area,
which included most of the existing
Order 65 marketing area, did not
include the 11 counties suspended in
this action. However, this
recommendation, together with all of
the provisions in the proposed rule, is
currently under consideration.

After consideration of all relevant
material, including the proposal in the
notice, the comments received, and
other available information, it is hereby
found and determined that for the
period of February 1, 1999, and
extending for an indefinite period until
the implementation of a final rule
consolidating Federal milk orders as
required by the 1996 Farm Bill, or a
subsequent action to terminate the
suspension, the following provisions of
the order do not tend to effectuate the
declared policy of the Act:

In §1065.2(a), the words ‘‘Banner,
Box Butte, Cheyenne, Dawes, Deuel,
Garden, Kimball, Morrill, Scotts Bluff,
Sheridan, and Sioux.”

It is hereby found and determined
that 30 days’ notice of the effective date
hereof is impractical, unnecessary, and
contrary to the public interest in that:

(a) The suspension is necessary to
reflect current marketing conditions and
to assure orderly marketing conditions
in the marketing area;

(b) This suspension does not require
of persons affected substantial or
extensive preparation prior to the
effective date; and

(c) Notice of the proposed suspension
was given interested parties and they
were afforded opportunity to file written
data, views or arguments concerning
this suspension. Several comments
supporting the suspension, and one
comment opposing it, were received.

Therefore, good cause exists for
making this suspension effective less
than 30 days from the date of
publication in the Federal Register.

List of Subjects in 7 CFR Part 1065

Milk marketing orders.

For the reasons set forth in the
preamble, 7 CFR Part 1065 is amended
as follows:

PART 1065—MILK IN THE NEBRASKA-
WESTERN IOWA MARKETING AREA

1. The authority citation for 7 CFR
Part 1065 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§1065.2 [Suspended in part]

2. In §1065.2(a), the words ‘““Banner,
Box Butte, Cheyenne, Dawes, Deuel,
Garden, Kimball, Morrill, Scotts Bluff,
Sheridan, Sioux’ are suspended.

Dated: January 26, 1999.

Enrique E. Figueroa,

Administrator, Agricultural Marketing
Service.

[FR Doc. 99-2430 Filed 2—1-99; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-50-AD; Amendment
39-11018; AD 99-03-04]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 737-100, —200, —300, —400, and
—500 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Boeing Model 737-100,
—200, —300, —400, and —500 series
airplanes, that requires installation of
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components to provide shielding and
separation of the fuel system wiring
(that is routed to the fuel tanks) from
adjacent wiring. This amendment also
requires installation of flame arrestors
and pressure relief valves in the fuel
vent system. This amendment is
prompted by testing results, obtained in
support of an accident investigation,
and by re-examination of possible
causes of a similar accident. The actions
specified by this AD are intended to
prevent possible ignition of fuel vapors
in the fuel tanks, and external ignition
of fuel vapor exiting the fuel vent
system and consequent propagation of a
flame front into the fuel tanks.
EFFECTIVE DATE: March 9, 1999.
ADDRESSES: This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Chris Hartonas, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130S, FAA, Transport Airplane
Directorate, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2864; fax (425) 227-1181; or
Dorr Anderson, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2684;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Boeing Model
737-100, —200, —300, —400, and —500
series airplanes was published in the
Federal Register on April 22, 1998 (63
FR 19852). [An action to reopen the
comment period for the proposal was
issued on July 8, 1998 (63 FR 38524,
July 17, 1998).] That action proposed to
require installation of components for
the suppression of electrical transients,
and/or installation of components to
provide shielding and separation of the
fuel system wiring (that is routed to the
fuel tanks) from adjacent wiring. That
action also proposed to require
installation of flame arrestors and
pressure relief valves in the fuel vent
system.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Two commenters support the
proposed rule.

Request To Withdraw or Delay the
Release of the AD

Two commenters, the airplane
manufacturer and a supplier of fuel
quantity indication system (FQIS)
components, indicate that the current
fuel system wiring configuration is safe
when properly maintained, and that
modifications are not necessary or, at
the very minimum, should be delayed
until further testing can be completed.
Both commenters stress that the safety
record regarding the existing FQIS for
Boeing Model 737-100 through -500
series airplanes is excellent and exceeds
all regulatory requirements. In addition,
the commenters note there is no proof
that the FQIS contributed to the center
fuel tank explosions on a Model 737—
300 series airplane in 1990 and on a
Model 747-100 series airplane in 1996.
The commenters further note that the
data gathered to date relative to
electromagnetic interference (EMI)
testing of the FQIS do not clearly
support the contention that an unsafe
condition exists. The airplane
manufacturer also states that additional
data should be gathered on potential
ignition threats, in order to reach a
regulatory and industry consensus
regarding the adequacy of the current
FQIS. The features of the existing FQIS
that are intended to prevent an ignition
source from entering the fuel tank are
also extensively discussed by the
airplane manufacturer.

The FAA does not concur with the
request to withdraw or delay the release
of the final rule. The FAA has
determined that sufficient data currently
are available to support a requirement to
incorporate shielding and separation of
the fuel system wiring on Model 737—-
100 through —500 series airplanes to
protect against hot shorts or EMI
transients, which may result in in-tank
energy levels of sufficient magnitude to
ignite fuel vapor. Therefore, the current
fuel system wiring configuration on
Model 737-100 through —-500 series
airplanes must be modified. In addition,
the FAA has determined that delaying
publication of the final rule to
accommodate further testing is not in
the best interest of the public or
industry. No change to the AD in this
regard is necessary.

Regarding safety of the existing FQIS
and compliance with 14 CFR part 25
(““Airworthiness Standards: Transport
Category Airplanes”), the FAA notes
that the current regulations do not
explicitly address the unsafe condition

that is or may be present in the fuel
tanks of Model 737-100 through —500
series airplanes. Therefore, the fact that
the existing FQIS was determined to be
in compliance with part 25 when these
airplane models were certificated is not
relevant. In addition, the FAA is
currently working on a proposal to
amend part 25 that would explicitly
require demonstrating that ignition
sources could not be present in fuel
tanks when failure conditions and aging
are considered. The FAA agrees with
the commenters that no conclusive
evidence exists to indicate that the FQIS
contributed to the two accidents
referred to by the commenters.
However, it is the nature of such
accidents that they often destroy the
evidence that could lead to a conclusive
identification of the cause of the
accident. Even without the destruction
caused by the accident, there often is no
specific physical evidence of low energy
electrical arcing.

The FAA does not concur that the
final rule should be delayed until
further EMI testing and data gathering
can be completed. The FAA recognizes
the value of further testing; however, the
final rule should not be delayed for this
purpose. Though further testing may be
used to better understand possible
scenarios that may lead to excessive
voltage reaching the fuel tanks, the FAA
has determined that separation and
shielding is the most practical and
reliable method to eliminate or
minimize this hazard. An explanation of
how the FAA reached this
determination follows.

The FAA has developed the
requirement for fuel system wiring
separation and shielding as a result of
investigation into the 1996 accident
referred to by the commenter. During
the investigation, the National
Transportation Safety Board (NTSB)
used systems analysis methods to
determine what systems on the Model
747 series airplane are most likely to
have been the source of ignition energy
in the center fuel tank. That analysis
included examinations of system failure
modes and effects, service history, and
similar airplanes.

The FAA notes that more than one
failure would be required to create an
ignition source inside the tank. The fact
that fuel tank explosions on Model 737
and 747 series airplanes are rare would
seem to support a claim that single
failures have not been causing fuel tank
explosions. However, during the 1996
Model 747 accident investigation, the
fuel system wiring safety analysis and
the examinations of Model 747 series
airplanes performed by the NTSB
revealed several scenarios in which a
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combination of a latent failure or aging
condition within the fuel tank and a
subsequent single failure or electrical
interference condition outside the tank
can cause an ignition source to occur
inside a fuel tank.

Examples of these in-tank and out-of-
tank conditions that can contribute to a
multiple failure ignition scenario were
found in airplane service records and on
Model 747 series airplanes that were
inspected by the FAA and the NTSB.
Various center wing fuel tanks were
found to have conductive debris in the
tanks, damaged FQIS wire insulation at
the fuel probes, and contamination of
probes and in-tank wiring by conductive
copper/sulfur or silver/sulfur films.
Each of these conditions can create
latent potential ignition sources inside
the fuel tank.

During the investigation into the 1990
accident involving a Model 737-300
series airplane, examination of the fuel
system float switch wiring revealed
damaged insulation and exposed
conductor material of several wires.
Further examination of wire bundles for
other systems revealed numerous areas
in which wire insulation had been
damaged. The wire insulation damage
may have resulted during a modification
after the airplane was delivered to the
airline. However, because other wires
were found to have damage not related
to any post-delivery modifications, the
wire insulation damage may have
resulted from the installation of the wire
bundle at the factory. Recent
inspections of the final assembly
revealed wiring damage during out-of-
sequence production on Model 737
series airplanes.

In addition, several conditions have
been identified that can lead to
sufficient energy in the fuel system
wiring to create an ignition source if
combined with one of the latent
conditions described above. For
example, direct short circuit conditions
can occur in wire bundles containing
FQIS wiring. Model 737 series airplanes
have recently been observed with
aluminum drill shavings on and inside
various wire bundles in several
locations between the flight deck and
the fuel tank. Such shavings can, with
vibration or other motion, cut through
wire insulation and provide a
conductive path between wires in a
bundle. Service history contains records
of wire bundle fires, which may have
been due to such conditions. Also,
electromagnetic coupling can occur
between systems routed together in
bundles.

When the fuel system wiring practices
used on other manufacturers’ transport
airplanes certificated in the same time

period as the Model 737 series airplane
are examined, the FAA finds that those
other airplanes incorporated wiring
features (shielding and separation from
other systems) that preclude the
multiple failure scenarios discussed
above. An examination of the service
history for those other airplane
manufacturers’ models also shows that
significantly fewer fuel tank fire/
explosion events have occurred (a
tabulation of transport airplane fuel tank
fires was included in the FAA Notice of
Request for Comments on NTSB Safety
Recommendations published in the
Federal Register on April 3, 1997). The
two most recent fuel tank explosion
accidents (in 1990 and 1996, as referred
to previously) remain unsolved, and
both airplane types involved in those
accidents follow the wiring practices
addressed by this AD. Therefore, the
FAA has determined that, to address the
potential for fuel tank ignition due to a
latent failure plus one subsequent
failure, the type design of Model 737—
100 through -500 series airplanes must
be brought up to the same wiring
standards as other transport airplanes
certificated during the same time period
the Model 737 was certificated. No
change to the final rule is necessary in
this regard.

Request To Extend Compliance Time

Five commenters, comprising the
airplane manufacturer, a supplier of
FQIS components, two operators of
Model 737 series airplanes, and an
association of airlines operating in the
U.S., request an extension of the
compliance period for incorporation of
fuel system wiring modifications and
installation of fuel vent system flame
arrestors. In general, the commenters
consider the 12-month compliance
period to be too short.

One commenter recommends a 24-
month compliance time for both actions,
to ease the demand on hangar space and
to spread the cost out over two fiscal
years instead of one. In addition, one
commenter is concerned that service
instructions are not yet available.

Two of the commenters, including the
airplane manufacturer, recommend a
longer compliance period for
modification of fuel system wiring. One
commenter recommends 36 months
because of the lack of immediate safety
concern associated with the existing
wiring configuration and because of
logistical considerations for
accomplishing the modification. In
addition, this commenter notes that the
fuel system modification for Model 737—
100 through —500 series airplanes
required by this AD, as well as the
modification for Model 747 series

airplanes required by AD 98-20-40,
amendment 39-10808 (63 FR 52147,
September 30, 1998), will affect up to
3,500 airplanes, and the requirements
for manpower and hangar space will
require that the work be spread out over
several years. The other commenter
recommends that the compliance time
for the fuel system wiring modification
be extended to 72 months, adding that
such an extension would accommodate
a flow time of 12 months to develop
service instructions and 36 months to
fabricate the required parts, as well as
a projected incorporation rate that
allows operators to complete the
modification during a normal ‘D"’ check
interval.

Two of the commenters state that the
proposed compliance period for
installation of vent system flame
arrestors is too short, based on
anticipated parts availability. The
airplane manufacturer recommends a 3-
year compliance period for that action,
based on anticipated availability of parts
and service instructions.

The FAA concurs with the request to
extend the compliance period for
accomplishment of the actions required
by this AD. Generally, the commenters
recommend that the compliance period
for the wiring modification be different
from that for the flame arrestor
installation. The FAA concurs with this
approach and has revised the final rule
to extend the compliance period from
12 months to 48 months for
modification of the fuel system wiring,
and from 12 months to 36 months for
installation of fuel vent system flame
arrestors and pressure relief valves.
These extensions are intended to allow
sufficient time for the fabrication of
required parts and subsequent
modification of most of the affected
airplanes during scheduled
maintenance visits. The FAA has
determined that these extensions will
not have a significant adverse effect on
the safety of the fleet of Model 737-100
through —500 series airplanes.

The FAA also agrees that, as these
modifications are spread out over
several years, the cost per year is
reduced and the demand for hangar
space and manpower is reduced. The
FAA finds that both compliance periods
allow ample time for development of
service instructions and the fabrication
of parts. The FAA has taken into
account the size of the fleet in
determining appropriate compliance
times. The airplane manufacturer
recommends a 72-month compliance
time to accomplish fuel system wiring
modifications. However, the FAA has
determined that this activity may be
completed in 48 months. This
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determination was made by accepting
the maximum compliance period
requested from commenters (other than
the manufacturer) and allowing 12
months for development of service
instructions and retrofit kits. The
manufacturer indicates that service
information will be available within 12
months, and sufficient parts to support
all U.S.-registered airplanes will be
available within 24 months. In addition,
the manufacturer predicts an
incorporation rate of 50 airplanes per
month. In light of these numbers (all of
which the FAA considers to be
conservative), wiring modifications on
the U.S.-registered fleet can be
accomplished in a total of 36 months.
Recognizing that non-U.S.-registered
airplanes will also be requiring parts,
which will delay incorporation on U.S.-
registered airplanes, the FAA believes it
is sufficient to extend the compliance
period for an additional 12 months for
a total of 48 months.

Request To Delay Issuance of the AD
Pending Release of Service Information

Two commenters, comprising an
association of airlines operating in the
United States and an operator of U.S.-
registered airplanes, note that detailed
compliance methods for the fuel system
wiring modification and flame arrestor
installation must be developed before
the AD is released. The commenters
indicate that, without such detailed
instructions, the operators will have to
be reactive instead of proactive;
therefore, design and implementation
errors may be introduced. One of the
commenters stresses that the
compliance methods must be based on
results from EMI tests conducted on
Model 737 FQIS’s and that caution
should be taken because wiring
modifications may cause damage to
existing wiring. The other commenter
stresses that, because of the fleet size
and the relatively short proposed
compliance times, the rule should not
be released until compliance methods
are available.

The FAA concurs partially. The FAA
does not concur that delaying this
action until after the release of the
manufacturer’s planned service
instructions is warranted, because
sufficient technology currently exists to
devise and install the required features
within reasonable compliance times.
However, as discussed previously, the
final rule has been modified to allow 36
months to install fuel vent system flame
arrestors and 48 months to modify fuel
system wiring.

The FAA has taken into account the
size of the fleet in determining
appropriate compliance times and has

adopted the recommendation of the
airplane manufacturer relative to the
compliance period for the installation of
fuel vent system flame arrestors. The
selection of a 48-month compliance
time for fuel system wiring modification
also has taken into account the fleet size
(explained in detail under the heading
“Request to Extend Compliance Time,”
above).

The FAA does not concur with the
request to delay release of the rule to
complete further EMI testing on
additional Model 737 series airplanes.
The airplane manufacturer has
completed testing on one Model 737
series airplane to date. The FAA has
determined that the test procedures
used during the EMI testing are not
representative of the many possible
conditions on an airplane in operation.
Specifically, no attempt was made to
represent any system failure conditions
or compromise shielding/grounding
provisions on the systems that were
powered and switched. Also, because of
the way airplane wire bundles are
manufactured and installed, significant
variation in levels of coupling between
systems has been seen in the past and
would be expected on Model 737 series
airplanes.

Moreover, the FAA’s determination of
the existence of an unsafe condition is
not wholly dependent on the results of
the EMI testing. In the Model 747 fuel
system wiring safety analysis and
airplane inspections performed by the
NTSB during the investigation of the
1996 accident, several tank ignition
scenarios were identified involving a
combination of a latent failure or aging
condition inside the fuel tank and a
subsequent failure or electromagnetic
coupling outside the tank. Various FAA
and NTSB activities identified actual
examples of the specific potential for
each of those types of contributing
conditions on Model 747 series
airplanes. In addition, the FAA has
determined that these same types of
scenarios are applicable to Model 737—
100 through —500 series airplanes.

The FAA shares the commenters’
concern that modification of fuel system
wiring may damage existing wiring, and
the airplane manufacturer has carefully
considered this concern as well. To
minimize possible damage, the
manufacturer’s service instructions will
not specify removal of any of the
existing wiring; instead, this wiring will
be terminated properly and retained in
the airplane. In addition, newly
installed shielded wiring will be
spatially separated from all other
airplane wiring.

Preference for a Specific Design
Solution

Two commenters discuss application
of transient suppression devices as they
relate to the proposed AD. Responses to
these comments have not been included
in this AD because the optional
requirement for installation of transient
suppression devices has been removed
from the final rule.

Based on comments from the airplane
manufacturer, and on its own further
analysis, the FAA has determined that
installation of transient suppression
devices alone would not meet the intent
of the rule. The FAA has concerns that
transient suppression devices may have
latent failure modes that would render
the transient suppression function
inoperative, or may have failure modes
that would cause introduction of high
voltage signals into the fuel tank that
otherwise would not have occurred.
Therefore, paragraph (a) of the final rule
has been revised to eliminate the
general requirement for transient
suppression components and to delete
the reference to “install components.”
Operators that have specific design
changes other than those required by the
AD that may provide an acceptable level
of safety may request approval of an
alternative method of compliance in
accordance with paragraph (c) of this
AD.

Request To Separate the Proposed Rule
Into Two AD’s

One commenter, an operator of U.S.-
registered airplanes, requests that the
AD be divided into two AD’s. The
commenter points out that the
corrective actions cannot be done in one
maintenance visit.

The FAA does not concur with the
request to separate the rule. Although
both required actions most likely will
not be accomplished during the same
shop visit, the FAA notes that more than
one shop visit to accomplish the actions
required by an AD is not uncommon.
The manufacturer plans to issue service
information for each modification
separately, which will allow the actions
to be readily performed at different
maintenance visits. No change to the AD
in this regard is required.

Request To Revise Cost Estimate for
Wiring Modification

Two commenters, an operator of U.S.-
registered airplanes and the airplane
manufacturer, discuss work hour and
cost estimates regarding modification of
fuel system wiring. One commenter
guestions how the FAA determined the
work hour and cost estimates for wiring
changes in the proposed rule. The other
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commenter provides its own specific
work hour and cost estimates for wiring
modifications.

The FAA infers that the commenters
request a revision of the work hour and
cost estimates for the wiring
modification. The FAA concurs. In the
absence of specific instructions
addressing wiring modifications, the
FAA based its original work hour
estimate (40 work hours) and cost
estimate ($12,400 per airplane) on
similar modifications accomplished on
other airplane models. The cost impact
information, below, has been revised in
this regard, based on the information
provided by the manufacturer.

Request To Revise Cost Estimate for
Installation of Flame Arrestor

Three commenters, comprising an
operator of U.S.-registered airplanes, an
association of airlines operating in the
U.S., and the airplane manufacturer,
discuss work hour and cost estimates
regarding installation of fuel vent
system flame arrestors and pressure
relief valves. One commenter suggests
that the FAA’s determination of 48 work
hours to install flame arrestors is
underestimated. Another commenter
questions the method the FAA used to
estimate the work hours and parts
necessary to install the flame arrestors.
A third commenter provides its own
specific work hour and cost estimates.

The FAA infers that the commenters
request a revision of the cost estimate
for this installation. The FAA concurs
partially. The FAA considers the cost
estimates provided in the proposed rule
to be generally representative of the
actual costs associated with this
modification. The FAA’s estimated
work hours and costs are based on
previously released service instructions
from the airplane manufacturer that
detailed installation of fuel vent system
flame arrestors and pressure relief
valves on Model 737-200 series
airplanes. The airplane manufacturer’s
labor cost estimate is comparable to the
FAA’s estimate and its parts cost
estimate is actually lower than that of
the FAA. The cost impact information,
below, has been revised in this regard,
based on the information provided by
the manufacturer.

Request To Maintain Minimum FQIS
Performance Requirements

One commenter, a manufacturer of
fuel system components, requests that
the minimum performance requirements
for FQIS’s regarding maximum
allowable energy into the fuel tank not
be changed as a result of this AD. The
commenter states that a change to the
minimum performance requirements

implies the currently certified FQIS is
not safe.

The FAA concurs with the request
and finds that the changes that result
from this AD do not directly affect the
minimum performance requirements for
fuel system wiring and components in
the future. Though the AD does not
specifically address the performance
requirements, the FAA notes studies are
in progress that may address the
currently accepted maximum allowable
energy levels in fuel tanks. If, as part of
this study activity, it is determined that
the currently recognized levels need to
be adjusted, then the FAA may consider
further rulemaking to address that. As
stated previously, the fact that two
unexplained center fuel tank explosions
have occurred in the last eight years on
Boeing airplanes leads the FAA to
conclude that modifications to the fuel
system wiring are necessary. The FAA
has determined that wire separation and
shielding is the appropriate action to
take at this time. These modifications do
not directly affect the minimum
performance requirements for fuel
system wiring. Therefore, no change to
the AD in this regard is required.

Concerns Regarding Flame Arrestor
Qualification Tests

One commenter expresses concern
that flame arrestor qualification tests are
not sufficiently defined and that the
installation of fuel vent system flame
arrestors would not have prevented the
1990 center fuel tank explosion on a
Model 737-300 series airplane.

The FAA recognizes there are credible
explanations for the accident that do not
involve an external flame front traveling
through the vent system into the center
fuel tank. Regardless of the role a fuel
vent system flame arrestor may have
played in that specific accident, the
FAA has determined that the lack of
fuel vent system flame arrestors in
Model 737-100 through —500 series
airplanes creates an unacceptable risk of
fuel tank explosion and constitutes an
unsafe condition. Based on comments
received on the NPRM, this opinion
appears to be held by a number of
commenters (including the airplane
manufacturer) as well. The sufficiency
of qualification testing for flame
arrestors does not have a specific
bearing on this AD.

However, the FAA is interested in
obtaining more information regarding
this commenter’s concerns. The FAA
has asked the commenter to submit
additional detailed information on this
concern to the Seattle Aircraft
Certification Office for consideration.

Concerns Regarding Detection of Wire
Chafing

One commenter, a manufacturer of
electronic test equipment, states it
believes that electrical coupling
between adjacent wires is not plausible
as a cause for either accident referred to
previously. The commenter notes these
wires have been adjacent to other wires
for years with no apparent problems. In
addition, the commenter suggests the
test equipment utilized by industry is
not sophisticated enough to detect the
types of wire damage that may be
present in the fuel system wiring. The
commenter also details the benefits of
utilizing more advanced test equipment
for detection of wire damage. The
commenter further indicates that it
manufactures this advanced equipment.

The FAA does not agree with the
commenter’s opinion that electrical
coupling between adjacent wires could
not be a factor in either the 737-300 or
the 747-100 fuel tank explosion. As
noted in the proposed rule, the FAA
participated in testing of fuel system
wiring in which electrical coupling was
induced in combination with an aging
condition or a latent failure of the FQIS
probes, which resulted in energy in
excess of that required to ignite fuel
vapor. The fact that the wires had been
adjacent for years with no apparent
problems prior to the tank ignition may
only indicate that neither the aging
condition nor the latent failure inside
the tank was present during that time to
allow the induced voltage to cause an
ignition source inside the fuel tank.

Regarding the advanced test
equipment discussed by the commenter,
the FAA cannot dictate the types of
electrical equipment that industry
utilizes in conducting airplane wiring
tests. This AD is based on the
determination that separation and
shielding of the fuel system wiring is
currently the only practical method to
ensure that induced transients or wire-
to-wire hot shorts do not cause an
ignition source inside the fuel tank. No
change to the AD in this regard is
required.

Clarification of Systems Affected

Since the issuance of the NPRM, the
FAA recognized the proposed AD may
be unclear with respect to which
electrical circuits were intended to be
affected by the proposed AD. The NPRM
proposed, and the final rule requires,
providing shielding and separation of
the fuel system wiring (that is routed to
the fuel tanks) from adjacent wiring.
The FAA considers ““fuel system
wiring” to include all electrical circuits
associated with the control or indication
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of the fuel quantity on the airplane. This
would include, but not be limited to, the
FQIS tank probe circuits, the volumetric
shutoff compensator circuits,
densitometer circuits, and float switch
circuits. The term ““circuits” is
considered by the FAA to include
airplane wiring as well as wiring within
electrical equipment.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 2,780
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
1,140 airplanes of U.S. registry will be
affected by this AD.

It will take approximately 278 work
hours per airplane to accomplish the
required installation of shielding/
separation components, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$4,500 per airplane. Based on these
figures, the cost impact of this action on
U.S. operators is estimated to be
$24,145,200, or $21,180 per airplane.

It will take approximately 48 work
hours per airplane to accomplish the
required installation of flame arrestors,
at an average labor rate of $60 per work
hour. Required parts will cost
approximately $17,100 per airplane.
Based on these figures, the cost impact
of this action on U.S. operators is
estimated to be $22,777,200, or $19,980
per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-03-04 Boeing: Amendment 39-11018.
Docket 98—NM—-50-AD.

Applicability: All Model 737-100, —200,
-300, —400, and —500 series airplanes;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent possible ignition of fuel vapors
in the fuel tanks, and external ignition of fuel
vapor exiting the fuel vent system and
consequent propagation of a flame front into
the fuel tanks, accomplish the following:

(a) Within 48 months after the effective
date of this AD, provide shielding and
separation of the fuel system wiring (that is
routed to the fuel tanks) from adjacent
wiring, in accordance with a method
approved by the Manager, Seattle Aircraft
Certification Office (ACO), FAA, Transport
Airplane Directorate.

(b) Within 36 months after the effective
date of this AD, install flame arrestors and
pressure relief valves in the fuel vent system,
in accordance with a method approved by
the Manager, Seattle ACO.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) This amendment becomes effective on
March 9, 1999.

Issued in Renton, Washington, on January
26, 1999.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-2272 Filed 2—-1-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 5

Delegations of Authority and
Organization; Center for Devices and
Radiological Health

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations for delegations of authority
to reflect redelegations to other officials
within the Center for Devices and
Radiological Health (CDRH) pertaining
to: Certifying true copies and using the
Department seal, disclosing official
records, issuing reports of minor
violations, and medical device reporting
procedures. This amendment is
intended to reflect those redelegations.

EFFECTIVE DATE: February 2, 1999.
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FOR FURTHER INFORMATION CONTACT:

Deb A. Baclawski, Center for Devices
and Radiological Health (HFZ-026),
Food and Drug Administration,
1350 Piccard Dr., Rockville, MD
20850, 301-443-1060, or

Donna G. Page, Division of
Management Systems and Policy
(HFA-340), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827—
4816.

SUPPLEMENTARY INFORMATION: FDA is
amending the delegations of authority
under §5.22 Certification of true copies
and use of the Department seal (21 CFR
5.22); §5.23 Disclosure of official
records (21 CFR 5.23); §5.37 Issuance of
reports of minor violations (21 CFR
5.37); and §5.98 Authority relating to
medical device reporting procedures (21
CFR 5.98) to reflect redelegations to
other officials within CDRH. These
redelegations will improve the
efficiency of operations for the center.

Further redelegation of the authorities

delegated is not authorized at this time.
Authority delegated to a position by title
may be exercised by a person officially
designated to serve in such position in
an acting capacity or on a temporary
basis.

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies), Imports, Organization and
functions (Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 5 is
amended as follows:

PART 5—DELEGATIONS OF
AUTHORITY AND ORGANIZATION

1. The authority citation for 21 CFR
part 5 continues to read as follows:

Authority: 5 U.S.C. 504, 552, App. 2; 7
U.S.C. 1384, 2271; 15 U.S.C. 638, 1261-1282,
3701-3711a; 15 U.S.C. 1451-1461; 21 U.S.C.
41-50, 61-63, 141-149, 321-394, 467f,
679(b), 801-886, 1031-1309; 35 U.S.C. 156;
42 U.S.C. 241, 242, 242a, 2421, 242n, 243,
262, 263, 264, 265, 300u—-300u-5, 300aa—-1,
1395y, 3246b, 4332, 4831(a), 10007-10008;
E.O. 11921, 41 FR 24294, 3 CFR, 1977 Comp.,
p. 124-131; E.O. 12591, 52 FR 13414, 3 CFR,
1988 Comp., p. 220-223.

2. Section 5.22 is amended by revising
paragraph (a)(10)(v) and by adding
paragraph (a)(10)(vi) to read as follows:

§5.22 Certification of true copies and use
of Department seal.

(a) * * *

(10) * * *

(v) The Director and Deputy Director,
Office of Surveillance and Biometrics

(OSB), CDRH, and the Director and
Deputy Director, Division of
Surveillance Systems (DSS), OSB,
CDRH.

(vi) Freedom of Information Officers,
CDRH.

* * * * *

3. Section 5.23 is amended by adding
paragraph (c)(5) to read as follows:

§5.23 Disclosure of official records.
* * * * *

(C) * * *

(5) The Director and Deputy Director,
Office of Surveillance and Biometrics
(OSB), CDRH, the Director and Deputy
Director, Division of Surveillance
Systems (DSS), OSB, CDRH, and the
Chief Reporting Systems Monitoring
Branch, DSS, OSB, CDRH.

* * * * *

3. Section 5.37 is amended by adding
paragraphs (a)(2)(iv) and (b)(4) to read as
follows:

§5.37 Issuance of reports of minor
violations.

a * X *

2 * X *

(iv) The Director and Deputy Director,
Office of Surveillance and Biometrics
(OSB), CDRH, and the Director and
Deputy Director, Division of
Surveillance Systems (DSS), OSB,
CDRH.

* * * * *

(b) * X *

(4) The Director and Deputy Director,
OSB, CDRH, and the Director and
Deputy Director, DSS, OSB, CDRH.

* * * * *

5. Section 5.98 is revised to read as

follows:

§5.98 Authority relating to medical device
reporting procedures.

(a) The Director and Deputy Directors,
Center for Devices and Radiological
Health (CDRH), the Director and Deputy
Director, Office of Surveillance and
Biometrics, (OSB), CDRH and the
Director and Deputy Director, Division
of Surveillance Systems (DSS), OSB,
CDRH, are authorized to approve
electronic reporting under § 803.14 of
this chapter.

(b) The Director and Deputy Directors,
CDRH, the Director and Deputy
Director, OSB, CDRH, and the Director
and Deputy Director, DSS, OSB, CDRH,
are authorized to request the submission
of additional information under §803.15
of this chapter.

(c) The Director and Deputy Directors,
CDRH, the Director and Deputy
Director, OSB, CDRH, and the Director
and Deputy Director, DSS, OSB, CDRH,
are authorized to grant or revoke
exemptions and variances from

reporting requirements under § 803.19
of this chapter.

Dated: January 22, 1999.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 99-2357 Filed 2—-1-99; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animal Drugs for Use In Animal
Feeds; Narasin and Nicarbazin With
Bacitracin Methylene Disalicylate

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Elanco
Animal Health, a Division of Eli Lilly &
Co. The NADA provides for combining
approved narasin/nicarbazin (1:1 fixed
ratio) and bacitracin methylene
disalicylate (BMD) Type A medicated
articles to make combination drug Type
C medicated broiler chicken feeds for
prevention of certain forms of
coccidiosis and for increased rate of
weight gain and improved feed
efficiency.

EFFECTIVE DATE: February 2, 1999.

FOR FURTHER INFORMATION CONTACT:
Charles J. Andres, Center for Veterinary
Medicine (HFV-128), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-827-1600.
SUPPLEMENTARY INFORMATION: Elanco
Animal Health, a Division of Eli Lilly &
Co., Lilly Corporate Center,
Indianapolis, IN 46285, filed NADA
140-926 that provides for combining
approved narasin/nicarbazin (1:1 fixed
ratio) Maxiban[D and BMD Type A
medicated articles to make combination
drug Type C medicated broiler chicken
feeds. The feeds contain 27 to 45 grams
per ton (g/t) each of narasin and
nicarbazin and 4 to 50 g/t BMD. The
feeds are used for the prevention of
coccidiosis caused by Eimeria tenella, E.
necatrix, E. acervulina, E. maxima, E.
brunetti, and E. mivati, and for
increased rate of weight gain and
improved feed efficiency. The NADA is
approved as of January 4, 1999, and the
regulations are amended in 21 CFR
558.76, 558.363, and 558.366 to reflect
the approval.
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In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

This approval is for use of approved
Type A medicated articles to make
combination drug Type C medicated
feeds. One ingredient, nicarbazin, is a
Category Il drug as defined in 21 CFR
558.3(b)(1)(ii). As provided in 21 CFR
558.4(b), an approved form FDA 1900 is
required for making a Type B or C
medicated feed as in this application.
Under 21 U.S.C. 360b(m), as amended
by the Animal Drug Availability Act of
1996 (Pub. L. 104-250), medicated feed
applications have been replaced by a
requirement for manufacture in a
licensed feed mill. Therefore, use of

medicated feeds as in NADA 140-926
requires manufacture in a licensed feed
mill.

The agency has determined under 21
CFR 25.33(a)(2) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558
Animal drugs, Animal feeds.
Therefore, under the Federal Food,

Drug, and Cosmetic Act and under

authority delegated to the Commissioner

of Food and Drugs and redelegated to

the Center for Veterinary Medicine, 21

CFR part 558 is amended as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

1. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

2. Section 558.76 is amended by

§558.76 Bacitracin methylene disalicylate.

* * * * *

(d) * X *x

(3) * * *

(xix) Narasin and nicarbazin as in
§558.366.

3. Section 558.363 is amended by
adding paragraph (d)(2)(ii) to read as
follows:

§558.363 Narasin.

* * * * *

(d) * Kk *
(2) * X *
(ii) Nicarbazin and bacitracin
methylene disalicylate as in § 558.366.
4. Section 558.366 is amended in the
table in paragraph (c) under entry 27
to 45" by alphabetically adding an entry
for ““Narasin 27 to 45 and bacitracin

methylene disalicylate 4 to 50 to read
as follows:

§558.366 Nicarbazin.

narasin/nicarbazin and BMD Type A adding paragraph (d)(3)(xix) to read as * * * * *
medicated articles to make Type C follows: (c)* * *
Nicarbazin in grams per ton Comblnatlo?olr? grams per Indications for use Limitations Sponsor
27 to 45
Narasin 27 to 45 and baci- | Broiler chickens; preven- Feed continuously as sole | 000986
tracin methylene disa- tion of coccidiosis ration. Withdraw 5 days
licylate 4 to 50 caused by Eimeria before slaughter. Do not
tenella, E. necatrix, E. allow turkeys, horses, or
acervulina, E. maxima, other equines access to
E. brunetti, E. mivati, for formulations containing
increased rate of weight narasin. Ingestion of
gain and improved feed narasin by these spe-
efficiency. cies has been fatal. Do
not feed to laying hens.
Narasin and nicarbazin
as provided by 000986,
bacitracin methylene di-
salicylate by 046573.
* * * * * * *

Dated: January 22, 1999.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 99-2411 Filed 2-1-99; 8:45 am]
BILLING CODE 4160-01-F

Minimum Internal Control Standards

AGENCY: National Indian Gaming

NATIONAL INDIAN GAMING
COMMISSION

25 CFR Part 542
RIN 3141-AA11

commission.
ACTION: Final Rule; Correction.

compliance dates stated in the preamble
under “Dates’” were incorrect. This
publication is to correct the mistakes.

EFFECTIVE DATE: February 2, 1999.

FOR FURTHER INFORMATION CONTACT: Mai
Dinh, National Indian Gaming
Commission, 1441 L Street, NW, Suite
9100, Washington, DC 20005.
Telephone: 202—632—-7003.

SUPPLEMENTARY INFORMATION: The Final

SUMMARY: The National Indian Gaming
Commission published the Final Rule
on Minimum Internal Control Standards

(MICS) on January 5, 1999. The

Rule on Minimum Internal Control
Standards, published on January 5,
1999, in Part 11l of the Federal Register,
should be corrected as follows. On page
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590 in the first column, the paragraphs
under “Dates” should be:

Effective Date: February 4, 1999.

Compliance Date: Tribal MICS must
be developed by August 4, 1999.
Gaming operations operating on or
before March 31, 1999, must be in full
compliance no later than February 4,
2000. Gaming operations which
commence operation after March 31,
1999, must be in full compliance prior
to commencement of operations.

Authority and Signature

This Final Rule Correction was
prepared under the direction of Barry
W. Brandon, General Counsel, National
Indian Gaming Commission, 1441 L
Street, NW, Suite 9100, Washington, DC
20005.

Signed at Washington, DC this 25th day of
January, 1999.

Barry W. Brandon,

General Counsel.

[FR Doc. 99-2219 Filed 2—-1-99; 8:45 am]
BILLING CODE 7565-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 301 and 602

[TD 8813]

RIN 1545-AU74

Residence of Trusts and Estates—7701

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final Regulations.

SUMMARY: This document contains final
regulations providing guidance
regarding the definition of a trust as a
United States person (domestic trust) or
a foreign trust. This document also
provides guidance regarding the
election for certain trusts to remain
domestic trusts for taxable years
beginning after December 31, 1996. The
regulations incorporate changes to the
law made by the Small Business Job
Protection Act of 1996 and by the
Taxpayer Relief Act of 1997. The final
regulations affect the determination of
the residency of trusts as foreign or
domestic for federal tax purposes.
DATES: Effective date: These regulations
are effective February 2, 1999.

Dates of applicability: See
§301.7701-7(e).
FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, James A.
Quinn at (202) 622—3060 (not a toll-free
number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act (44 U.S.C.
3507) under control number 1545-1600.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The collections of information in
these final regulations are in
§301.7701-7 (d)(2)(ii) and (f). This
information is required by the IRS to
assure compliance with the provisions
of the Small Business Job Protection Act
of 1996 and by the Taxpayer Relief Act
of 1997 for trusts seeking to retain their
residency as domestic or foreign trusts
in the event of an inadvertent change
and for trusts electing to remain
domestic trusts. The likely respondents
are trusts. The estimated average annual
burden per respondent is 0.5 hours.

Comments concerning the accuracy of
this burden estimate should be sent to
the Internal Revenue Service, Attn.: IRS
Reports Clearance Officer. OP:FS:FP,
Washington, DC 20224, and to the
Office of Management and Budget,
Attn.: Desk Officer for the Department of
the Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

On June 5, 1997, the IRS published in
the Federal Register a notice of
proposed rulemaking (62 FR 30796) to
provide guidance on the definition of a
foreign trust and a domestic trust under
section 7701(a) (30) and (31), as
amended by section 1907 of the Small
Business Job Protection Act of 1996
(SBJP Act), Public Law 104-188, 110
Stat. 1755 (August 20, 1996).

Written comments responding to the
notice of proposed rulemaking were
received, and a public hearing was held
on September 16, 1997. After
consideration of the comments received,
the proposed regulations are adopted as
revised by this Treasury decision.

Section 1161(a) of the Taxpayer Relief
Act of 1997 (TRA 1997), Public Law
105-34, 111 Stat. 788 (August 5, 1997),
provides that, to the extent prescribed in

regulations by the Secretary of the
Treasury or his delegate, a trust that was
in existence on August 20, 1996 (other
than a trust treated as owned by the
grantor under subpart E of part | of
subchapter J of chapter 1 of the Internal
Revenue Code of 1986 (Code)), and that
was treated as a United States person on
August 19, 1996, may elect to continue
to be treated as a United States person
notwithstanding the enactment of
section 7701(a)(30)(E). Notice 98-25
(1998-18 I.R.B. 11) provides guidance
regarding the election to remain a
domestic trust. The IRS and the
Treasury Department are incorporating
the guidance contained in Notice 98-25
concerning the election to remain a
domestic trust in these final regulations.
The final regulations also provide
guidance regarding the circumstances
that cause a termination of the election
and guidance concerning revocation of
the election to remain a domestic trust.

In addition, section 1601(i)(3)(A) of
TRA 1997 amended section
7701(a)(30)(E)(ii) by striking the word
“fiduciaries” and inserting ‘‘persons” in
its place. The final regulations have
been drafted consistent with this
change.

Explanation of Provisions
A. Court Test and Safe Harbor Issues

1. Foreign Classification Bias and Safe
Harbor

Some commentators point out
generally that the Code and the
proposed regulations are biased in favor
of trusts being treated as foreign trusts.
The commentators recommend that the
regulations should reduce the bias in
favor of foreign treatment. The safe
harbor in the proposed regulations
provides that a trust is a domestic trust
if, pursuant to the terms of a trust
instrument, the trust has only United
States fiduciaries, such fiduciaries are
administering the trust exclusively in
the United States, and the trust is not
subject to an automatic migration
provision. One commentator
recommends that the safe harbor be
made clearly applicable in the case of
any trust if a majority of the trustees are
United States persons and the other
requirements are met.

The IRS and the Treasury Department
agree with the commentator that the safe
harbor should not be limited to trusts
with only United States fiduciaries.
Since the primary concern addressed by
the safe harbor is the difficulty in
determining whether the court of a
particular state would assert primary
supervision over the administration of a
trust if that trust had never appeared
before a court, the final regulations
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provide a safe harbor only for the court
test. A trust that satisfies the safe harbor,
therefore, would also need to meet the
control test in order to be a domestic
trust. In addition, an example has been
added to the control test illustrating that
the control test is satisfied if United
States persons control all substantial
decisions by a majority vote.

Commentators note that many trust
instruments do not direct where the
trust is to be administered. Therefore,
they suggest that a trust should satisfy
the safe harbor if the trust is in fact
administered in the United States
(regardless of whether this is mandated
by the trust document).

The IRS and the Treasury Department
believe that, if a trust is administered
exclusively in the United States, it is not
necessary that the trust instrument
actually direct that the trust be
administered in the United States.
Accordingly, the final regulations
provide that a trust satisfies the safe
harbor if the trust instrument does not
direct that the trust be administered in
a jurisdiction outside the United States,
and the trust is in fact administered in
the United States.

These changes in the final regulations
will allow more trusts to fall within the
safe harbor.

2. Automatic Migration or Flee Clauses

The proposed regulations provide that
a trust will not satisfy the court test if
the trust instrument contains an
automatic migration clause that would
cause the trust to migrate from the
United States if a United States court
attempts to assert jurisdiction or
otherwise supervise the administration
of the trust. Commentators argue that
the rule in the proposed regulations
concerning automatic migration clauses
is too broad. They argue that an
automatic migration clause should not
cause a trust to be treated as a foreign
trust if migration is triggered only by
events that are not particular to a given
trust, its trustees, beneficiaries, or
grantors. For example, if a trust will
migrate because of foreign invasion of
the United States, the residency of the
trust should not be affected.

The final regulations adopt the
suggestion and provide that a trust will
not fail the court test if the trust
instrument provides that the trust will
migrate from the United States only in
the case of foreign invasion of the
United States or widespread
confiscation or nationalization of
property in the United States.

3. Clarify That the List of Specific
Situations for Meeting the Court Test Is
Not an Exclusive List

Commentators recommend that the
regulations be clarified to provide that
the situations set forth in §301.7701—
7(d)(2) of the proposed regulations that
meet the court test are not the exclusive
ways to meet the court test.

The purpose of setting forth specific
situations that meet the court test was
to provide bright-line rules that would
give taxpayers certainty of treatment to
the extent possible. These rules,
however, are not exclusive. The court
test will also be satisfied by meeting the
requirements set forth in the final
regulations in §301.7701-7(c).

4. Disregard State Law

A commentator recommends that the
regulations should establish bright-line
rules for the court test without reference
to state law.

The IRS and the Treasury Department
believe that the proper interpretation of
section 7701(a)(30)(E) requires that state
law be applied under the court test. In
addition, the proposed regulations
provide bright-line rules for both the
court test and the control test to the
extent permitted by the statute. For
example, the regulations provide a safe
harbor and provide for specific cases
where the court test is satisfied.
Therefore, the final regulations remain
unchanged in this regard.

5. Court Test Excessively Broad

One commentator argues that the
court test is excessively broad because
many trusts that are, in the
commentator’s view, foreign trusts will
potentially be deemed domestic trusts.
Specifically, the commentator is
concerned about a trust in which the
only domestic aspect is a single United
States trustee who controls all
substantial decisions of the trust.
Another commentator recommends that
the regulations should make clear that
trustee meetings and other trustee
activities in the United States will not
cause the court test to be met.

The IRS and the Treasury Department
do not believe that there is statutory
authority for modifying the court test as
suggested and, therefore, the final
regulations remain unchanged.
Furthermore, trustee meetings and
activities in the United States may be a
relevant factor to be taken into account
in determining whether the court test
has been met.

6. Petition of Court by a Single
Beneficiary

A commentator recommends that
§301.7701-7(d)(2)(iii) of the proposed

regulations should be clarified to
provide that the court test is met only
if either (i) a court within the United
States actually exercises primary
supervision over the trust, or (ii) a
majority of beneficiaries take steps to
cause a United States court to exercise
primary supervision. The commentator
expresses concern about a possible
situation where, under the
commentator’s interpretation of the
regulations, a single beneficiary of a
foreign trust takes steps with a United
States court petitioning it to assume
primary supervision of the trust and,
regardless of whether the court does in
fact exercise primary supervision of the
trust, the foreign trust becomes a
domestic trust.

While §301.7701-7(d)(2)(iii) of the
proposed regulations permits the
trustees and/or beneficiaries of a trust to
take steps to ensure that the court test
is satisfied, taking preliminary steps
with a United States court without in
fact causing the administration of the
trust to be subject to the primary
supervision of the United States court
would not satisfy the court test. Thus,
the concern about a single beneficiary
altering the residence of the trust by
merely taking preliminary steps is
unwarranted.

B. Control Test Issues

1. Who Counts for Purposes of the
Control Test

The proposed regulations provide that
substantial decisions do not include
decisions exercisable by a grantor or by
a beneficiary of the trust that affect
solely the beneficiary’s interest in the
trust, unless the grantor or beneficiary is
acting in a fiduciary capacity. The
proposed regulations provide this rule
because the statute prior to amendment
by TRA 1997 provided that United
States fiduciaries must control all
substantial decisions of a domestic trust.
Therefore, the proposed regulations
exclude decisions by those who are not
holding powers in a fiduciary capacity.

As noted, TRA 1997 substituted
“persons” for “fiduciaries” in the
control test. In light of the change in the
statute, commentators point out that
there is no statutory basis for ignoring
the powers held by grantors and
beneficiaries for purposes of the control
test.

Therefore, the final regulations
change the rule set forth in the proposed
regulations and, for purposes of the
control test, count all powers held by
grantors and powers held by
beneficiaries including those that affect
solely the portion of the trust in which
the beneficiary has an interest.
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Accordingly, all persons with any
power over substantial decisions of the
trust, whether acting in a fiduciary
capacity or not, must be counted for
purposes of the control test.

Under the proposed regulations,
excluding grantors (and beneficiaries)
from the control test would have
allowed certain individual retirement
accounts (IRAs) and other tax-exempt
trusts to continue to be treated as
domestic trusts and thus retain their tax-
exempt status even if the grantor/
beneficiary of the trust is a foreign
person. The IRS and the Treasury
Department believe that Congress did
not intend the TRA 1997 changes to
affect the tax-exempt status of IRAs and
other tax-exempt trusts whose tax-
exempt status depends on their being
domestic trusts. Because these trusts are
required to be created or organized in
the United States, and are subject to
other detailed requirements for
qualification under the Code, the final
regulations provide that these trusts
satisfy the control test, provided that
United States fiduciaries control all of
the substantial decisions of the trust that
are made by trust fiduciaries. This
provision of the final regulations
generally reaches the same result as the
provision in the proposed regulations.

2. Time to Correct Inadvertent Changes
in Fiduciaries

The proposed regulations provide that
in the event of an inadvertent change in
the fiduciaries that would cause a
change in the residency of a trust, the
trust is allowed six months from the
date of change in the fiduciaries to
adjust either the fiduciaries or the
residence of the fiduciaries so as to
avoid a change in the residence of the
trust.

Commentators recommend that trusts
be given more time to take corrective
action to avoid a change in residency or,
alternatively, the regulations should
give the IRS discretionary authority to
continue treating a trust that
inadvertently fails the control test as a
domestic trust even if the control test is
not met within six months.

The final regulations extend the
period of time to 12 months from the
date of the change to complete
corrective action. The final regulations
also provide that the district director
may grant an extension of time to make
the modification if the failure to make
the modification within the 12-month
period was due to reasonable cause. In
addition, the final regulations define the
term inadvertent change to mean a
change with respect to a person who has
a power to make a substantial decision
of the trust, if such change (if not

corrected) would cause an unintended
change to the foreign or domestic
residency of the trust.

3. Effect of Power To Veto Decisions

The proposed regulations define
control to mean having the power, by
vote or otherwise, to make all of the
substantial decisions of the trust, with
no other person having the power to
veto any of the substantial decisions.
Thus, if United States fiduciaries have
the power to make all the substantial
decisions of the trust, but a foreign
person could veto one of the decisions,
the trust would fail the control test and
would be a foreign trust. A commentator
disagrees with the conclusion that the
power to veto decisions may be
determinative of who has control.

The final regulations retain the
definition of control set forth in the
proposed regulations. The effect of a
veto power is specifically noted in the
legislative history. H.R. Rep. No. 542,
Part 2, 104th Cong., 2d Sess. 31 (1996).
Furthermore, control should be defined
to mean full power over the trust
consistent with a trustee’s traditional
role in trust administration.
Accordingly, if a United States person
only has the power to veto the decisions
of a foreign trustee, the control test is
not satisfied. Likewise, if a foreign
person has the power to veto the
decisions of a United States trustee, the
control test is not satisfied. Thus, in
both cases, the trust would be a foreign
trust.

4. Power To Remove, Add, or Replace
a Trustee

Some commentators disagree with
treating a decision to remove, add, or
replace a trustee as a substantial
decision. Commentators also argue that
the proposed regulations are not
consistent with the rules that apply for
determining the ownership of grantor
trusts or with the rules for determining
whether property is included in a
decedent’s estate for estate tax purposes.
A commentator recommends that the
final regulations provide that a decision
to appoint a trustee to succeed a trustee
who has died, resigned, or otherwise
ceased to act as a trustee, without the
power to remove the trustee, is not a
substantial decision.

The IRS and the Treasury Department
believe that the purpose of the control
test is to determine the residence of a
trust and therefore is different from the
purpose of the rules for grantor trusts
and for estate taxes. The final
regulations continue to treat the
decision to remove, add, or replace a
trustee as a substantial decision. In
addition, the final regulations provide

that the decision to appoint a successor
fiduciary to succeed a fiduciary who has
died, resigned, or otherwise ceased to
act as a trustee, even if it is not
accompanied by an unrestricted power
to remove a trustee, is a substantial
decision, unless this power is limited
such that it cannot be exercised in a
manner that would change the trust’s
residency from foreign to domestic, or
vice versa.

5. Investment Decisions

Commentators argue that investment
decisions should not be treated as
substantial decisions.

The final regulations continue to treat
investment decisions as substantial
decisions. However, the final
regulations provide that if a United
States fiduciary contracts for the
services of an investment advisor, and
the advisor’s power to make investment
decisions can be terminated at the will
of the United States fiduciary, the
United States fiduciary will be treated
as retaining control over the investment
decisions made by the investment
advisor, whether the investment advisor
is foreign or domestic.

C. Transition Rule and Grandfathering
Issues

1. Pre-existing Foreign Trusts

Commentators recommend various
grandfathering rules for pre-existing
foreign trusts that would allow them to
remain treated as foreign trusts. A
commentator recommends that a trust
would be deemed to be a foreign trust
prior to the effective date of section
7701(a) (30) and (31), as amended by the
SBIP Act (new law), if the trust is
treated as a foreign trust under the new
law. In particular, the commentator
expresses concern that some trusts
believed to be foreign trusts under
section 7701(a) (30) and (31), prior to
amendment by the SBJP Act (prior law),
may have in fact been domestic trusts
under prior law. If such trusts qualify as
foreign trusts under the new law, they
will be considered to have changed their
classification from domestic to foreign
on January 1, 1997. Trusts that change
from domestic to foreign may be subject
to tax for the deemed transfer to a
foreign trust under section 1491 (as in
effect prior to its repeal by TRA 1997)
and subject to penalties for failure to
report such transfer under section 6677
if they continue to treat themselves as
foreign trusts.

In addition, a commentator
recommends that trusts that were
formed prior to August 20, 1996, as
group trust arrangements exempt from
tax under sections 501(a) and 408(e) and
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described in Rev. Rul. 81-100 (1981-1
C.B. 326) not be subject to section
7701(a) (30) and (31) as amended by the
SBJP Act, but should be subject to
section 7701(a) (30) and (31) as in effect
prior to August 20, 1996.

The IRS and the Treasury Department
do not believe that there is statutory
authority for adopting the requested
grandfathering rules for pre-existing
foreign trusts or for applying prior law
to group trust arrangements described in
Rev. Rul. 81-100. The election
provision included in TRA 1997
provides specific transition relief only
for trusts that treated themselves as
domestic trusts prior to August 20,
1996, not for trusts that treated
themselves as foreign trusts. Therefore,
the final regulations do not include the
recommended transition rules.

2. Foreign Trust Safe Harbor

A commentator recommends that
newly-created trusts established under
foreign law should benefit from a
foreign trust safe harbor. The
commentator suggests a safe harbor that
would provide that a trust established
under foreign law, which does not by its
terms provide for administration in the
United States, and which does not file
United States federal income tax returns
as a United States trust will fail the
court test and will be treated as a foreign
trust unless the trust is described in
§301.7701-7(d)(2) (i) or (ii) of the
proposed regulations (situations that
meet the court test).

Given the statutory bias towards
foreign trust classification, the IRS and
Treasury Department do not agree that
a safe harbor for foreign trusts is
necessary because sufficient guidance is
given as to the circumstances that will
cause a trust to be foreign. Therefore,
the final regulations do not include the
recommended rules.

D. Puerto Rico Trusts

The statute uses the term the United
States in a geographical sense and thus,
for purposes of the court test, the United
States includes only the States and the
District of Columbia. See Section
7701(a)(9). Accordingly, a court within
a territory or possession of the United
States is not a court within the United
States and all trusts subject to the
supervision of such a court are thereby
foreign. That rule was stated explicitly
in the proposed regulations.

Some commentators argue that
adverse tax consequences result from
this rule. Therefore, they recommend
that the final regulations provide,
contrary to what the statute implies, that
Puerto Rico courts are “‘courts within
the United States” for purposes of

section 7701(a)(30)(E)(i) and, therefore,
that Puerto Rico trusts will meet the
court test.

The final regulations do not adopt the
suggestion. Rather, the final regulations
continue to provide that a trust that is
subject to the primary supervision of the
Puerto Rico courts will be treated as a
foreign trust for federal tax purposes.

E. Effective Date

The proposed regulations provide that
the regulations would be applicable to
trusts for taxable years beginning after
December 31, 1996, and to trusts whose
trustees have elected to apply sections
7701(a)(30) and (31) to the trusts for
taxable years ending after August 20,
1996, under section 1907(a)(3)(B) of the
SBJP Act.

The final regulations modify the
effective date in the proposed
regulations. Except for § 301.7701—7(f)
of the final regulations, which applies
beginning February 2, 1999, the final
regulations are applicable to trusts for
taxable years ending after February 2,
1999. In addition, trusts may rely on the
final regulations (i) for taxable years of
the trusts beginning after December 31,
1996, and (ii) for taxable years ending
after August 20, 1996, in the case of
trusts electing under section
1907(a)(3)(B) of the SBJP Act.

If a trust is created after August 19,
1996, and before April 5, 1999, and the
trust satisfies the control test set forth in
the proposed regulations published
under section 7701(a)(30) and (31) (62
FR 30796, June 5, 1997), but does not
satisfy the control test set forth in the
final regulations, the trust may be
modified to satisfy the control test of the
final regulations by December 31, 1999.
If the modification is completed by
December 31, 1999, the trust will be
treated as satisfying the control test of
the final regulations for taxable years
beginning after December 31, 1996 (and
for taxable years ending after August 20,
1996, if the election under section
1907(a)(3)(B) of the SBJP Act has been
made for the trust).

Effect on Other Documents

Notice 98-25 (1998-18 I.R.B. 11) is
obsolete as of February 2, 1999.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It is hereby
certified that the collections of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact

that the estimated average burden per
trust in complying with the collection of
information in §301.7701-7(d)(2)(ii)
and (f) is 0.5 hours. In addition, each
trust will only have to file the election
statement to remain a domestic trust
once. Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required. Pursuant to section 7805(f)
of the Code, the notice of proposed
rulemaking preceding these regulations
was submitted to the Small Business
Administration for comment on its
impact on small business.

Drafting Information: The principal
author of these regulations is James A.
Quinn of the Office of Assistant Chief
Counsel (Passthroughs and Special
Industries). However, other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects
26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 301 and
602 are amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

§301.7701-5 [Amended]

Par. 2. The last sentence of
§301.7701-5 is removed.

Par. 3. Section 301.7701-7 is added to
read as follows:

§301.7701-7 Trusts—domestic and
foreign.

(a) In general. (1) A trust is a United
States person if—

(i) A court within the United States is
able to exercise primary supervision
over the administration of the trust
(court test); and

(ii) One or more United States persons
have the authority to control all
substantial decisions of the trust
(control test).

(2) A trust is a United States person
for purposes of the Internal Revenue
Code (Code) on any day that the trust
meets both the court test and the control
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test. For purposes of the regulations in
this chapter, the term domestic trust
means a trust that is a United States
person. The term foreign trust means
any trust other than a domestic trust.

(3) Except as otherwise provided in
part I, subchapter J, chapter 1 of the
Code, the taxable income of a foreign
trust is computed in the same manner
as the taxable income of a nonresident
alien individual who is not present in
the United States at any time. Section
641(b). Section 7701(b) is not applicable
to trusts because it only applies to
individuals. In addition, a foreign trust
is not considered to be present in the
United States at any time for purposes
of section 871(a)(2), which deals with
capital gains of nonresident aliens
present in the United States for 183 days
or more.

(b) Applicable law. The terms of the
trust instrument and applicable law
must be applied to determine whether
the court test and the control test are
met.

(c) The court test—(1) Safe harbor. A
trust satisfies the court test if—

(i) The trust instrument does not
direct that the trust be administered
outside of the United States;

(ii) The trust in fact is administered
exclusively in the United States; and

(iii) The trust is not subject to an
automatic migration provision described
in paragraph (c)(4)(ii) of this section.

(2) Example. The following example
illustrates the rule of paragraph (c)(1) of
this section:

Example. A creates a trust for the equal
benefit of A’s two children, B and C. The
trust instrument provides that DC, a State Y
corporation, is the trustee of the trust. State
Y is a state within the United States. DC
administers the trust exclusively in State Y
and the trust instrument is silent as to where
the trust is to be administered. The trust is
not subject to an automatic migration
provision described in paragraph (c)(4)(ii) of
this section. The trust satisfies the safe harbor
of paragraph (c)(1) of this section and the
court test.

(3) Definitions. The following
definitions apply for purposes of this
section:

(i) Court. The term court includes any
federal, state, or local court.

(ii) The United States. The term the
United States is used in this section in
a geographical sense. Thus, for purposes
of the court test, the United States
includes only the States and the District
of Columbia. See section 7701(a)(9).
Accordingly, a court within a territory
or possession of the United States or
within a foreign country is not a court
within the United States.

(iii) Is able to exercise. The term is
able to exercise means that a court has

or would have the authority under
applicable law to render orders or
judgments resolving issues concerning
administration of the trust.

(iv) Primary supervision. The term
primary supervision means that a court
has or would have the authority to
determine substantially all issues
regarding the administration of the
entire trust. A court may have primary
supervision under this paragraph
(c)(3)(iv) notwithstanding the fact that
another court has jurisdiction over a
trustee, a beneficiary, or trust property.

(v) Administration. The term
administration of the trust means the
carrying out of the duties imposed by
the terms of the trust instrument and
applicable law, including maintaining
the books and records of the trust, filing
tax returns, managing and investing the
assets of the trust, defending the trust
from suits by creditors, and determining
the amount and timing of distributions.

(4) Situations that cause a trust to
satisfy or fail to satisfy the court test. (i)
Except as provided in paragraph
(c)(4)(ii) of this section, paragraphs
(c)(4)(i) (A) through (D) of this section
set forth some specific situations in
which a trust satisfies the court test. The
four situations described are not
intended to be an exclusive list.

(A) Uniform Probate Code. A trust
meets the court test if the trust is
registered by an authorized fiduciary or
fiduciaries of the trust in a court within
the United States pursuant to a state
statute that has provisions substantially
similar to Article VII, Trust
Administration, of the Uniform Probate
Code, 8 Uniform Laws Annotated 1
(West Supp. 1998), available from the
National Conference of Commissioners
on Uniform State Laws, 676 North St.
Clair Street, Suite 1700, Chicago, Illinois
60611.

(B) Testamentary trust. In the case of
a trust created pursuant to the terms of
a will probated within the United States
(other than an ancillary probate), if all
fiduciaries of the trust have been
qualified as trustees of the trust by a
court within the United States, the trust
meets the court test.

(C) Inter vivos trust. In the case of a
trust other than a testamentary trust, if
the fiduciaries and/or beneficiaries take
steps with a court within the United
States that cause the administration of
the trust to be subject to the primary
supervision of the court, the trust meets
the court test.

(D) A United States court and a
foreign court are able to exercise
primary supervision over the
administration of the trust. If both a
United States court and a foreign court
are able to exercise primary supervision

over the administration of the trust, the
trust meets the court test.

(ii) Automatic migration provisions.
Notwithstanding any other provision in
this section, a court within the United
States is not considered to have primary
supervision over the administration of
the trust if the trust instrument provides
that a United States court’s attempt to
assert jurisdiction or otherwise
supervise the administration of the trust
directly or indirectly would cause the
trust to migrate from the United States.
However, this paragraph (c)(4)(ii) will
not apply if the trust instrument
provides that the trust will migrate from
the United States only in the case of
foreign invasion of the United States or
widespread confiscation or
nationalization of property in the
United States.

(5) Examples. The following examples
illustrate the rules of this paragraph (c):

Example 1. A, a United States citizen,
creates a trust for the equal benefit of A’s two
children, both of whom are United States
citizens. The trust instrument provides that
DC, a domestic corporation, is to act as
trustee of the trust and that the trust is to be
administered in Country X, a foreign country.
DC maintains a branch office in Country X
with personnel authorized to act as trustees
in Country X. The trust instrument provides
that the law of State Y, a state within the
United States, is to govern the interpretation
of the trust. Under the law of Country X, a
court within Country X is able to exercise
primary supervision over the administration
of the trust. Pursuant to the trust instrument,
the Country X court applies the law of State
Y to the trust. Under the terms of the trust
instrument the trust is administered in
Country X. No court within the United States
is able to exercise primary supervision over
the administration of the trust. The trust fails
to satisfy the court test and therefore is a
foreign trust.

Example 2. A, a United States citizen,
creates a trust for A’s own benefit and the
benefit of A’s spouse, B, a United States
citizen. The trust instrument provides that
the trust is to be administered in State Y, a
state within the United States, by DC, a State
Y corporation. The trust instrument further
provides that in the event that a creditor sues
the trustee in a United States court, the trust
will automatically migrate from State Y to
Country Z, a foreign country, so that no
United States court will have jurisdiction
over the trust. A court within the United
States is not able to exercise primary
supervision over the administration of the
trust because the United States court’s
jurisdiction over the administration of the
trust is automatically terminated in the event
the court attempts to assert jurisdiction.
Therefore, the trust fails to satisfy the court
test from the time of its creation and is a
foreign trust.

(d) Control test—(1) Definitions—(i)
United States person. The term United
States person means a United States



4972

Federal Register/Vol. 64, No. 21/Tuesday, February 2, 1999/Rules and Regulations

person within the meaning of section

7701(a)(30). For example, a domestic

corporation is a United States person,
regardless of whether its shareholders
are United States persons.

(ii) Substantial decisions. The term
substantial decisions means those
decisions that persons are authorized or
required to make under the terms of the
trust instrument and applicable law and
that are not ministerial. Decisions that
are ministerial include decisions
regarding details such as the
bookkeeping, the collection of rents, and
the execution of investment decisions.
Substantial decisions include, but are
not limited to, decisions concerning—

(A) Whether and when to distribute
income or corpus;

(B) The amount of any distributions;

(C) The selection of a beneficiary;

(D) Whether a receipt is allocable to
income or principal;

(E) Whether to terminate the trust;

(F) Whether to compromise, arbitrate,
or abandon claims of the trust;

(G) Whether to sue on behalf of the
trust or to defend suits against the trust;

(H) Whether to remove, add, or
replace a trustee;

() Whether to appoint a successor
trustee to succeed a trustee who has
died, resigned, or otherwise ceased to
act as a trustee, even if the power to
make such a decision is not
accompanied by an unrestricted power
to remove a trustee, unless the power to
make such a decision is limited such
that it cannot be exercised in a manner
that would change the trust’s residency
from foreign to domestic, or vice versa;
and

(J) Investment decisions; however, if a
United States person under section
7701(a)(30) hires an investment advisor
for the trust, investment decisions made
by the investment advisor will be
considered substantial decisions
controlled by the United States person
if the United States person can
terminate the investment advisor’s
power to make investment decisions at
will.

(iii) Control. The term control means
having the power, by vote or otherwise,
to make all of the substantial decisions
of the trust, with no other person having
the power to veto any of the substantial
decisions. To determine whether United
States persons have control, it is
necessary to consider all persons who
have authority to make a substantial
decision of the trust, not only the trust
fiduciaries.

(iv) Treatment of certain employee
benefit trusts. Provided that United
States fiduciaries control all of the
substantial decisions made by the
trustees or fiduciaries, the following

types of trusts are deemed to satisfy the
control test set forth in paragraph
(a)(1)(ii) of this section—

(A) A qualified trust described in
section 401(a);

(B) A trust described in section 457(g);

(C) A trust that is an individual
retirement account described in section
408(a);

(D) A trust that is an individual
retirement account described in section
408(k) or 408(p);

(E) A trust that is a Roth IRA
described in section 408A,

(F) A trust that is an education
individual retirement account described
in section 530;

(G) A trust that is a voluntary
employees’ beneficiary association
described in section 501(c)(9);

(H) Such additional categories of
trusts as the Commissioner may
designate in revenue procedures,
notices, or other guidance published in
the Internal Revenue Bulletin (see
§601.601(d)(2)(ii)(b)).

(v) Examples. The following examples
illustrate the rules of paragraph (d)(1) of
this section:

Example 1. Trust has three fiduciaries, A,
B, and C. A and B are United States citizens
and C is a nonresident alien. No persons
except the fiduciaries have authority to make
any decisions of the trust. The trust
instrument provides that no substantial
decisions of the trust can be made unless
there is unanimity among the fiduciaries. The
control test is not satisfied because United
States persons do not control all the
substantial decisions of the trust. No
substantial decisions can be made without
C’s agreement.

Example 2. Assume the same facts as in
Example 1, except that the trust instrument
provides that all substantial decisions of the
trust are to be decided by a majority vote
among the fiduciaries. The control test is
satisfied because a majority of the fiduciaries
are United States persons and therefore
United States persons control all the
substantial decisions of the trust.

Example 3. Assume the same facts as in
Example 2, except that the trust instrument
directs that C is to make all of the trust’s
investment decisions, but that A and B may
veto C’s investment decisions. A and B
cannot act to make the investment decisions
on their own. The control test is not satisfied
because the United States persons, A and B,
do not have the power to make all of the
substantial decisions of the trust.

Example 4. Assume the same facts as in
Example 3, except A and B may accept or
veto C’s investment decisions and can make
investments that C has not recommended.
The control test is satisfied because the
United States persons control all substantial
decisions of the trust.

(2) Replacement of any person who
had authority to make a substantial
decision of the trust—(i) Replacement
within 12 months. In the event of an

inadvertent change in any person that
has the power to make a substantial
decision of the trust that would cause
the domestic or foreign residency of the
trust to change, the trust is allowed 12
months from the date of the change to
make necessary changes either with
respect to the persons who control the
substantial decisions or with respect to
the residence of such persons to avoid
a change in the trust’s residency. For
purposes of this section, an inadvertent
change means the death, incapacity,
resignation, change in residency or
other change with respect to a person
that has a power to make a substantial
decision of the trust that would cause a
change to the residency of the trust but
that was not intended to change the
residency of the trust. If the necessary
change is made within 12 months, the
trust is treated as retaining its pre-
change residency during the 12-month
period. If the necessary change is not
made within 12 months, the trust’s
residency changes as of the date of the
inadvertent change.

(ii) Request for extension of time. If
reasonable actions have been taken to
make the necessary change to prevent a
change in trust residency, but due to
circumstances beyond the trust’s control
the trust is unable to make the
modification within 12 months, the
trust may provide a written statement to
the district director having jurisdiction
over the trust’s return setting forth the
reasons for failing to make the necessary
change within the required time period.
If the district director determines that
the failure was due to reasonable cause,
the district director may grant the trust
an extension of time to make the
necessary change. Whether an extension
of time is granted is in the sole
discretion of the district director and, if
granted, may contain such terms with
respect to assessment as may be
necessary to ensure that the correct
amount of tax will be collected from the
trust, its owners, and its beneficiaries. If
the district director does not grant an
extension, the trust’s residency changes
as of the date of the inadvertent change.

(iii) Examples. The following
examples illustrate the rules of
paragraphs (d)(2)(i) and (ii) of this
section:

Example 1. A trust that satisfies the court
test has three fiduciaries, A, B, and C. A and
B are United States citizensand C is a
nonresident alien. All decisions of the trust
are made by majority vote of the fiduciaries.
The trust instrument provides that upon the
death or resignation of any of the fiduciaries,
D, is the successor fiduciary. A dies and D
automatically becomes a fiduciary of the
trust. When D becomes a fiduciary of the
trust, D is a nonresident alien. Two months
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after A dies, B replaces D with E, a United
States person. Because D was replaced with
E within 12 months after the date of A’s
death, during the period after A’s death and
before E begins to serve, the trust satisfies the
control test and remains a domestic trust.

Example 2. Assume the same facts as in
Example 1 except that at the end of the 12-
month period after A’s death, D has not been
replaced and remains a fiduciary of the trust.
The trust becomes a foreign trust on the date
A died unless the district director grants an
extension of the time period to make the
necessary change.

(3) Automatic migration provisions.
Notwithstanding any other provision in
this section, United States persons are
not considered to control all substantial
decisions of the trust if an attempt by
any governmental agency or creditor to
collect information from or assert a
claim against the trust would cause one
or more substantial decisions of the
trust to no longer be controlled by
United States persons.

(4) Examples. The following examples
illustrate the rules of this paragraph (d):

Example 1. A, a nonresident alien
individual, is the grantor and, during A’s
lifetime, the sole beneficiary of a trust that
qualifies as an individual retirement account
(IRA). A has the exclusive power to make
decisions regarding withdrawals from the
IRA and to direct its investments. The IRA’s
sole trustee is a United States person within
the meaning of section 7701(a)(30). The
control test is satisfied with respect to this
trust because the special rule of paragraph
(d)(2)(iv) of this section applies.

Example 2. A, a nonresident alien
individual, is the grantor of a trust and has
the power to revoke the trust, in whole or in
part, and revest assets in A. A is treated as
the owner of the trust under sections 672(f)
and 676. A is not a fiduciary of the trust. The
trust has one trustee, B, a United States
person, and the trust has one beneficiary, C.
B has the discretion to distribute corpus or
income to C. In this case, decisions
exercisable by A to have trust assets
distributed to A are substantial decisions.
Therefore, the trust is a foreign trust because
B does not control all substantial decisions of
the trust.

Example 3. A trust, Trust T, has two
fiduciaries, A and B. Both A and B are United
States persons. A and B hire C, an investment
advisor who is a foreign person, and may
terminate C’s employment at will. The
investment advisor makes the investment
decisions for the trust. A and B control all
other decisions of the trust. Although C has
the power to make investment decisions, A
and B are treated as controlling these
decisions. Therefore, the control test is
satisfied.

Example 4. G, a United States citizen,
creates a trust. The trust provides for income
to A and B for life, remainder to A’s and B’s
descendants. A is a nonresident alien and B
is a United States person. The trustee of the
trust is a United States person. The trust
instrument authorizes A to replace the
trustee. The power to replace the trustee is

a substantial decision. Because A, a
nonresident alien, controls a substantial
decision, the control test is not satisfied.

(e) Effective date—(1) General rule.
Except for the election to remain a
domestic trust provided in paragraph (f)
of this section, this section is applicable
to trusts for taxable years ending after
February 2, 1999. This section may be
relied on by trusts for taxable years
beginning after December 31, 1996, and
also may be relied on by trusts whose
trustees have elected to apply sections
7701(a)(30) and (31) to the trusts for
taxable years ending after August 20,
1996, under section 1907(a)(3)(B) of the
Small Business Job Protection Act of
1996, (the SBJP Act) Public Law 104—
188, 110 Stat. 1755 (26 U.S.C. 7701
note).

(2) Trusts created after August 19,
1996. If a trust is created after August
19, 1996, and before April 5, 1999, and
the trust satisfies the control test set
forth in the regulations project REG—
251703-96 published under section
7701(a)(30) and (31) (1997-1 C.B. 795)
(See §601.601(d)(2) of this chapter), but
does not satisfy the control test set forth
in paragraph (d) of this section, the trust
may be modified to satisfy the control
test of paragraph (d) by December 31,
1999. If the modification is completed
by December 31, 1999, the trust will be
treated as satisfying the control test of
paragraph (d) for taxable years
beginning after December 31, 1996, (and
for taxable years ending after August 20,
1996, if the election under section
1907(a)(3)(B) of the SBJP Act has been
made for the trust).

(f) Election to remain a domestic
trust—(1) Trusts eligible to make the
election to remain domestic. A trust that
was in existence on August 20, 1996,
and that was treated as a domestic trust
on August 19, 1996, as provided in
paragraph (f)(2) of this section, may
elect to continue treatment as a
domestic trust notwithstanding section
7701(a)(30)(E). This election is not
available to a trust that was wholly-
owned by its grantor under subpart E,
part I, subchapter J, chapter 1, of the
Code on August 20, 1996. The election
is available to a trust if only a portion
of the trust was treated as owned by the
grantor under subpart E on August 20,
1996. If a partially-owned grantor trust
makes the election, the election is
effective for the entire trust. Also, a trust
may not make the election if the trust
has made an election pursuant to
section 1907(a)(3)(B) of the SBJP Act to
apply the new trust criteria to the first
taxable year of the trust ending after
August 20, 1996, because that election,
once made, is irrevocable.

(2) Determining whether a trust was
treated as a domestic trust on August
19, 1996—(i) Trusts filing Form 1041 for
the taxable year that includes August
19, 1996. For purposes of the election,
a trust is considered to have been
treated as a domestic trust on August 19,
1996, if: the trustee filed a Form 1041,
“U.S. Income Tax Return for Estates and
Trusts,” for the trust for the period that
includes August 19, 1996 (and did not
file a Form 1040NR, “U.S. Nonresident
Alien Income Tax Return,” for that
year); and the trust had a reasonable
basis (within the meaning of section
6662) under section 7701(a)(30) prior to
amendment by the SBJP Act (prior law)
for reporting as a domestic trust for that
period.

(ii) Trusts not filing a Form 1041.
Some domestic trusts are not required to
file Form 1041. For example, certain
group trusts described in Rev. Rul. 81—
100 (1981-1 C.B. 326) (See
§601.601(d)(2) of this chapter)
consisting of trusts that are parts of
qualified retirement plans and
individual retirement accounts are not
required to file Form 1041. Also, a
domestic trust whose gross income for
the taxable year is less than the amount
required for filing an income tax return
and that has no taxable income is not
required to file a Form 1041. Section
6012(a)(4). For purposes of the election,
a trust that filed neither a Form 1041
nor a Form 1040NR for the period that
includes August 19, 1996, will be
considered to have been treated as a
domestic trust on August 19, 1996, if the
trust had a reasonable basis (within the
meaning of section 6662) under prior
law for being treated as a domestic trust
for that period and for filing neither a
Form 1041 nor a Form 1040NR for that
period.

(3) Procedure for making the election
to remain domestic—(i) Required
Statement. To make the election, a
statement must be filed with the
Internal Revenue Service in the manner
and time described in this section. The
statement must be entitled “Election to
Remain a Domestic Trust under Section
1161 of the Taxpayer Relief Act of
1997,” be signed under penalties of
perjury by at least one trustee of the
trust, and contain the following
information—

(A) A statement that the trust is
electing to continue to be treated as a
domestic trust under section 1161 of the
Taxpayer Relief Act of 1997,

(B) A statement that the trustee had a
reasonable basis (within the meaning of
section 6662) under prior law for
treating the trust as a domestic trust on
August 19, 1996. (The trustee need not
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explain the reasonable basis on the
election statement.);

(C) A statement either that the trust
filed a Form 1041 treating the trust as
a domestic trust for the period that
includes August 19, 1996, (and that the
trust did not file a Form 1040NR for that
period), or that the trust was not
required to file a Form 1041 or a Form
1040NR for the period that includes
August 19, 1996, with an accompanying
brief explanation as to why a Form 1041
was nhot required to be filed; and

(D) The name, address, and employer
identification number of the trust.

(ii) Filing the required statement with
the Internal Revenue Service. (A) Except
as provided in paragraphs (f)(3)(ii)(E)
through (G) of this section, the trust
must attach the statement to a Form
1041. The statement may be attached to
either the Form 1041 that is filed for the
first taxable year of the trust beginning
after December 31, 1996 (1997 taxable
year), or to the Form 1041 filed for the
first taxable year of the trust beginning
after December 31, 1997 (1998 taxable
year). The statement, however, must be
filed no later than the due date for filing
a Form 1041 for the 1998 taxable year,
plus extensions. The election will be
effective for the 1997 taxable year, and
thereafter, until revoked or terminated.
If the trust filed a Form 1041 for the
1997 taxable year without the statement
attached, the statement should be
attached to the Form 1041 filed for the
1998 taxable year.

(B) If the trust has insufficient gross
income and no taxable income for its
1997 or 1998 taxable year, or both, and
therefore is not required to file a Form
1041 for either or both years, the trust
must make the election by filing a Form
1041 for either the 1997 or 1998 taxable
year with the statement attached (even
though not otherwise required to file a
Form 1041 for that year). The trust
should only provide on the Form 1041
the trust’s name, name and title of
fiduciary, address, employer
identification number, date created, and
type of entity. The statement must be
attached to a Form 1041 that is filed no
later than October 15, 1999.

(C) If the trust files a Form 1040NR for
the 1997 taxable year based on
application of new section
7701(a)(30)(E) to the trust, and satisfies
paragraph (f)(1) of this section, in order
for the trust to make the election the
trust must file an amended Form
1040NR return for the 1997 taxable year.
The trust must note on the amended
Form 1040NR that it is making an
election under section 1161 of the
Taxpayer Relief Act of 1997. The trust
must attach to the amended Form
1040NR the statement required by

paragraph (f)(3)(i) of this section and a
completed Form 1041 for the 1997
taxable year. The items of income,
deduction and credit of the trust must
be excluded from the amended Form
1040NR and reported on the Form 1041.
The amended Form 1040NR for the
1997 taxable year, with the statement
and the Form 1041 attached, must be
filed with the Philadelphia Service
Center no later than the due date, plus
extensions, for filing a Form 1041 for
the 1998 taxable year.

(D) If a trust has made estimated tax
payments as a foreign trust based on
application of section 7701(a)(30)(E) to
the trust, but has not yet filed a Form
1040NR for the 1997 taxable year, when
the trust files its Form 1041 for the 1997
taxable year it must note on its Form
1041 that it made estimated tax
payments based on treatment as a
foreign trust. The Form 1041 must be
filed with the Philadelphia Service
Center (and not with the service center
where the trust ordinarily would file its
Form 1041).

(E) If a trust forms part of a qualified
stock bonus, pension, or profit sharing
plan, the election provided by this
paragraph (f) must be made by attaching
the statement to the plan’s annual return
required under section 6058
(information return) for the first plan
year beginning after December 31, 1996,
or to the plan’s information return for
the first plan year beginning after
December 31, 1997. The statement must
be attached to the plan’s information
return that is filed no later than the due
date for filing the plan’s information
return for the first plan year beginning
after December 31, 1997, plus
extensions. The election will be
effective for the first plan year beginning
after December 31, 1996, and thereafter,
until revoked or terminated.

(F) Any other type of trust that is not
required to file a Form 1041 for the
taxable year, but that is required to file
an information return (for example,
Form 5227) for the 1997 or 1998 taxable
year must attach the statement to the
trust’s information return for the 1997 or
1998 taxable year. However, the
statement must be attached to an
information return that is filed no later
than the due date for filing the trust’s
information return for the 1998 taxable
year, plus extensions. The election will
be effective for the 1997 taxable year,
and thereafter, until revoked or
terminated.

(G) A group trust described in Rev.
Rul. 81-100 consisting of trusts that are
parts of qualified retirement plans and
individual retirement accounts (and any
other trust that is not described above
and that is not required to file a Form

1041 or an information return) need not
attach the statement to any return and
should file the statement with the
Philadelphia Service Center. The trust
must make the election provided by this
paragraph (f) by filing the statement by
October 15, 1999. The election will be
effective for the 1997 taxable year, and
thereafter, until revoked or terminated.

(iii) Failure to file the statement in the
required manner and time. If a trust fails
to file the statement in the manner or
time provided in paragraphs (f)(3)(i) and
(i) of this section, the trustee may
provide a written statement to the
district director having jurisdiction over
the trust setting forth the reasons for
failing to file the statement in the
required manner or time. If the district
director determines that the failure to
file the statement in the required
manner or time was due to reasonable
cause, the district director may grant the
trust an extension of time to file the
statement. Whether an extension of time
is granted shall be in the sole discretion
of the district director. However, the
relief provided by this paragraph
(F(3)(iii) is not ordinarily available if the
statute of limitations for the trust’s 1997
taxable year has expired. Additionally,
if the district director grants an
extension of time, it may contain terms
with respect to assessment as may be
necessary to ensure that the correct
amount of tax will be collected from the
trust, its owners, and its beneficiaries.

(4) Revocation or termination of the
election—(i) Revocation of election. The
election provided by this paragraph (f)
to be treated as a domestic trust may
only be revoked with the consent of the
Commissioner. See sections 684, 6048,
and 6677 for the federal tax
consequences and reporting
requirements related to the change in
trust residence.

(i) Termination of the election. An
election under this paragraph (f) to
remain a domestic trust terminates if
changes are made to the trust
subsequent to the effective date of the
election that result in the trust no longer
having any reasonable basis (within the
meaning of section 6662) for being
treated as a domestic trust under section
7701(a)(30) prior to its amendment by
the SBJP Act. The termination of the
election will result in the trust changing
its residency from a domestic trust to a
foreign trust on the effective date of the
termination of the election. See sections
684, 6048, and 6677 for the federal tax
consequences and reporting
requirements related to the change in
trust residence.

(5) Effective date. This paragraph (f) is
applicable beginning on February 2,
1999.
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PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 4. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 5. In §602.101, paragraph (c) is
amended by adding an entry in
numerical order to the table to read as
follows:

§602.101 OMB Control numbers.

* * * * *
(C)* * *

CFR part of section where Current OMB

identified and described control No.
* * * * *
301.7701—7 oo 1545-1600

Dated: January 13, 1999.
Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.
Donald C. Lubick,
Assistant Secretary of the Treasury.
[FR Doc. 99-1892 Filed 2—1-99; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 136

[FRL—6227—4]

Whole Effluent Toxicity: Guidelines
Establishing Test Procedures for the

Analysis of Pollutants; Final Rule,
Technical Corrections

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule, technical corrections.

SUMMARY: EPA is amending the
“Guideline Establishing Test Procedures
for the Analysis of Pollutants™ at 40 CFR
part 136 for whole effluent toxicity
(WET) testing under the Clean Water
Act, and also is amending three
technical documents incorporated by
reference in those regulations. The
amendments correct minor errors and
omissions, provide technical
clarifications, and establish consistency
among the technical documents.

DATES: These corrections are effective
March 4, 1999. The incorporation by
reference of the publication dates listed
in this rule is approved by the Director
of the Office of the Federal Register on
March 4, 1999. In accordance with 40
CFR 23.2, this rule shall be considered
issued for the purposes of judicial

review February 16, 1999, at 1:00 pm
EST.

FOR FURTHER INFORMATION CONTACT:
Marion Thompson, Engineering and
Analysis Division (4303), U.S.
Environmental Protection Agency,
Office of Science and Technology, 401
M Street, SW, Washington, DC 20460, or
call (202) 260-7117; or Teresa J.
Norberg-King, National Health and
Environmental Effects Research
Laboratory, Mid-Continent Ecology
Division, Office of Research and
Development, U.S. Environmental
Protection Agency, 6201 Congdon
Boulevard, Duluth, MN 55804, or call
(218) 529-5163.

SUPPLEMENTARY INFORMATION:
I. Background

In 1995, EPA amended the
“Guidelines Establishing Test
Procedures for the Analysis of
Pollutants,” 40 CFR part 136, to add
whole effluent toxicity (WET) testing
methods to the list of Agency approved
methods in Tables IA and I, for data
gathering and compliance monitoring
under the Clean Water Act (60 FR
53529, October 16, 1995). This “WET
final rule” amended 40 CFR 136.3 by
adding methods that employ
standardized freshwater, marine, and
estuarine vertebrates, invertebrates, and
plants to directly measure the acute and
short-term chronic toxicity of effluents
and receiving waters. The WET final
rule incorporated the following three
technical documents by reference:
Methods for Measuring the Acute
Toxicity of Effluents and Receiving
Water to Freshwater and Marine
Organisms; Fourth Edition, August 1993
(EPA/600/4-90/027F); Short-Term
Methods for Estimating the Chronic
Toxicity of Effluents and Receiving
Water to Freshwater Organisms, Third
Edition, July 1994 (EPA/600/4-91/002);
and Short-Term Methods for Estimating
the Chronic Toxicity of Effluents and
Receiving Water to Marine and
Estuarine Organisms, Second Edition,
July 1994 (EPA/600/4-91/003).

The WET final rule and the aquatic
toxicity test manuals contained various
minor errors; today’s amendments
correct typographical errors and minor
omissions. These amendments also
provide technical clarifications and
changes for consistency among the three
test manuals.

The Administrative Procedure Act, 5
U.S.C. 553, states that when an Agency
finds good cause, it may issue a rule
without first providing for notice and
comment. This rule corrects
typographical errors and minor
omissions, and provides consistency

among the WET final rule and the
aquatic toxicity test manuals
incorporated by reference at 40 CFR
136.3. Today’s revisions eliminate
confusion and provide clarification. The
revisions are not substantive. Most of
these minor, non-substantive
corrections were brought to the
Agency’s attention by the public.
Therefore, prior notice and public
opportunity for comment is
unnecessary.

I1. Corrections to the Regulation

This rule corrects typographical errors
and minor omissions and provides
consistency in the regulatory language
and the three aquatic toxicity test
manuals incorporated by reference in
the WET final rule. Corrections include
replacing or amending text with
appropriate wording for clarification
and consistency.

Specifically, this rule corrects a
typographical error in the regulatory
language for the WET final rule in Table
Il at §136.3(e) by changing the
“maximum holding time” for aquatic
toxicity tests from 6 hours to 36 hours.
Despite the inclusion of the correct 36
hour maximum holding time in the
aquatic toxicity test manuals, 6 hours
was inadvertently listed in the
regulatory language for the WET final
rule. The Agency’s intention was to
include the 36 hour maximum holding
time in the regulatory language for the
WET final rule.

This rule also incorporates by
reference an “errata” document that
lists specific corrections to each aquatic
toxicity test manual incorporated by
reference in the WET final rule. The
following three paragraphs (A, B, and C)
describe the errata for each aquatic
toxicity methods manual and address
specific corrections included in each
manual that the Agency believes require
further explanation. The title of the
errata document is: Errata for the
Effluent and Receiving Water Toxicity
Testing Manuals: Acute Toxicity of
Effluents and Receiving Waters to
Freshwater and Marine Organisms;
Short-Term Methods for Estimating the
Chronic Toxicity of Effluents and
Receiving Waters to Freshwater
Organisms; and Short-Term Methods for
Estimating the Chronic Toxicity of
Effluents and Receiving Waters to
Marine and Estuarine Organisms (EPA-
600/R—98/182, January 1999). A listing
of the reference for this errata document
and where it can be viewed or obtained
is provided in Sections IV and V of this
notice.
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A. Corrections to Acute Manual

There are eight items in the errata:
Methods for Measuring the Acute
Toxicity of Effluents and Receiving
Waters to Freshwater and Marine
Organisms (hereinafter, acute manual).
Four items (Items 1, 2, 3 and 7) establish
consistent language among the three test
manuals to prevent confusion. When the
WET rule was promulgated in 1995, the
language in the acute manual should
have been the same as the language
included in the other two manuals.
Upon close consideration after
rulemaking, it became apparent that the
acute manual (published in 1993) did
not include portions of the other
manuals (published in 1994). Today’s
amendments, by incorporation of the
errata document, correct those
omissions. Items 4 and 8 correct
typographical errors and minor
omissions. Items 5 and 6 correct
typographical errors to avoid confusion
regarding the supplemental test species
list (Appendix B) and the recommended
test conditions for Cyprinella leedsi and
Holmesimysis costata. The name change
of the species Notropis leedsi to
Cyprinella leedsi occurred after
publication of acute manual and the
correct reference for this change is now
cited.

B. Corrections to Freshwater Chronic
Manual

There are 10 items in the errata:
Short-Term Methods for Estimating the
Chronic Toxicity of Effluents and
Receiving Waters to Freshwater
Organisms (hereinafter, freshwater
chronic manual). For Item 1, the section
regarding effluent sampling in the
freshwater chronic manual are identical
to those included in the acute manual.
This language is inappropriate and not
intended for chronic tests because
excessive testing would be done and
flow-through tests are not conducted for
the short-term tests in the freshwater
chronic manual. Items 2 and 3 clarify
the wording that describes the handling
and feeding of nauplii. Items 4, 5, 6, 7,
and 9 are minor typographical
corrections. Item 8 provides consistency
in terminology and prevents confusion
in the reporting of survival values in the
test controls and the mean number of
young per female for the Ceriodaphnia
dubia test. Item 10 corrects errors made
in presenting the LCso value.

C. Corrections to Marine and Estuarine
Chronic Manual

There are nine items in the errata:
Short-Term Methods for Estimating the
Chronic Toxicity of Effluents and
Receiving Waters to Marine and

Estuarine Organisms (hereinafter,
marine and estuarine chronic manual).
For Item 1, the section regarding
effluent sampling in the marine and
estuarine chronic manual are identical
to those included in the acute manual.
This language is inappropriate and not
intended for chronic tests and would,
therefore, cause excessive testing
because flow-through tests are not
included for the short-term chronic tests
included in the marine and estuarine
chronic manual. Items 2, 4, 5, 6, 7, 8 and
9 correct typographical errors. Item 3
corrects an inconsistency between the
tabulated data and the probit analysis of
that data.

I11. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. In
addition, this action does not impose
any enforceable duty, contain any
unfunded mandate, or impose any
significant or unique impact on small
governments as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4). This rule also does not
require prior consultation with State,
local, and tribal government officials as
specified by Executive Order 12875 (58
FR 58093, October 23, 1993) or
Executive Order 13084 (63 FR 27655,
May 10, 1998), or involve special
consideration of environmental justice
related issues as required by Executive
Order 12898 (59 FR 7629, February 16,
1994). Because this action is not subject
to notice-and-comment requirements
under the Administrative Procedure Act
or any other statute, it is not subject to
the regulatory flexibility provisions of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). This rule also is not subject
to Executive Order 13045 (62 FR 19885,
April 23, 1997) because EPA interprets
E.O. 13045 as applying only to those
regulatory actions that are based on
health or safety risks, such that the
analysis required under section 5-501 of
the Order has the potential to influence
the regulation. This rule is not subject
to E.O. 13045 because it does not
establish an environmental standard
intended to mitigate health or safety
risks. This action contains no
information collection requirements.
Therefore, no information collection
request has been submitted to the Office
of Management and Budget (OMB) for
review and approval under the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement

Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of
Congress and to the Comptroller General
of the United States. However, section
808 provides that any rule for which the
issuing agency for good cause finds (and
incorporates the finding and a brief
statement of reasons therefor in the rule)
that notice and public procedure
thereon are impracticable, unnecessary,
or contrary to the public interest, shall
take effect at such time as the Agency
promulgating the rule determines. 5
U.S.C. 808(2). As stated previously, EPA
has made such a good cause finding,
including the reasons therefor, and
established an effective date of March 4,
1999. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

IV. Materials Incorporated by
Reference Into 40 CFR Part 136

USEPA, 1999. Errata for the Effluent
and Receiving Water Toxicity Testing
Manuals: Acute Toxicity of Effluents
and Receiving Waters to Freshwater and
Marine Organisms; Short-Term Methods
for Estimating the Chronic Toxicity of
Effluents and Receiving Waters to
Freshwater Organisms; and Short-Term
Methods for Estimating the Chronic
Toxicity of Effluents and Receiving
Waters to Marine and Estuarine
Organisms. January 1999. U.S.
Environmental Protection Agency,
Office of Research and Development,
Duluth, MN. EPA-600/R-98/182.

V. Public Availability of Materials To
Be Incorporated by Reference

The full text of the errata document
incorporated by reference in today’s
rulemaking will be available to the
general public from the following
sources:

Water Docket: Paper version of the
errata document, along with the public
record for this rule and the WET final
rule, are available from the U.S.
Environmental Protection Agency,
Water Docket, 401 M Street SW,
Washington, DC 20460. For access to
these materials, call 202—-260-3027 on
Monday through Friday, excluding
Federal holidays, between 9:00 a.m. and
3:30 p.m. Eastern Time for an
appointment.
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Internet: Electronic version is
available via the Internet at http://
www.epa.gov/OST.

National Center for Environmental
Publications and Information (NCEPI):
Electronic or paper version is available
from the U.S. Environmental Protection
Agency, National Center for
Environmental Publications and
Information (NCEPI), P.O. Box 42419,
Cincinnati, OH 45242 by phone at 1—
800/490-9198, fax at (513) 489-8695, or
via the Internet at http://www.epa.gov/
ncepihom.

EPA Office of Water Resource Center:
Electronic or paper version is available
from the Water Resource Center, 401 M
Street, SW, Washington, DC 20460 by
phone at (202) 260-7786.

EPA Regional Office Libraries: EPA
has 10 Regional offices around the
country, each with a publicly accessible
library. Copies of the errata document
can be viewed and copied at these EPA
Regional libraries: EPA Region I, JFK
Federal Building, One Congress Street,
Boston, MA 02203-0001, (617) 918-
1111; EPA Region 2, 290 Broadway,
New York, NY 10007, (212) 637-3185;
EPA Region 3, 1650 Arch Street,
Philadelphia, PA 19103-2029, (215)
814-5000; EPA Region 4, Sam Nunn
Atlanta Federal Center, 61 Forsythe
Street SW, Atlanta, GA 30303, (404)
562-8190; EPA Region 5, 77 West
Jackson Blvd., Chicago, IL 60604-3507,
(312) 353-2022; EPA Region 6, First
Interstate Bank Tower at Fountain Place,
1445 Ross Avenue, 12th Floor, Suite
1200, Dallas, TX 75202-2733, (214)
665-6424; EPA Region 7, 726 Minnesota
Avenue, Kansas City, KS 66101, (913)
551-7003; EPA Region 8, 999 18th
Street, Suite 500, Denver, CO 80202—
2466, (303) 312-6312; EPA Region 9, 75
Hawthorne Street, San Francisco, CA
94105, (415) 744-1570; EPA Region 10,
1200 Sixth Avenue, Seattle, WA 98101,
(206) 553-1200.

Public Libraries: A summary of this
rule and the errata document have been
placed in the combined catalogues of
the Online Computer Library Center
(OCLC) in Columbus, Ohio, available to
all member libraries across the country
(approximately 13,000). This summary
will facilitate public access through
interlibrary loans from the Regional EPA
libraries. Through OCLC, EPA has
placed the summary and access
information in the Online Library
System. Finally, EPA has provided the
national association of public libraries
with a summary of this rule and the
errata document as a way of
emphasizing their availability.

The errata document will also be
available for viewing and copying
through the following state library

associations: Alabama Library
Association, 400 S. Union Street, Suite
140, Montgomery, AL 36104; Alaska
Library Association, PO Box 81084,
Fairbanks, AL 99708-1084; Arizona
State Library Association, 14449 North
73rd Street, Scottsdale, AZ 85260-7838;
Arkansas Library Association, 9
Shackleford Plaza, Suite 1, Little Rock,
AR 72203; California Library
Association, 717 K. Street, Suite 300,
Sacramento, CA 95814-3477; Colorado
Library Association, 4350 Wadsworth
Boulevard, #340, Wheat Ridge, CO
80033; Connecticut Library Association,
Franklin Commons, 106 Route 32,
Franklin, CT 06254; Delaware Library
Association, PO Box 816, Wilmington,
DE 19903; District of Columbia Library
Association, PO Box 14177, Benjamin
Franklin Station, Washington, DC
20044; Florida Library Association,
1133 W. Morse Blvd., Winter Park, FL
32789-3788; Georgia Library
Association, c/o SOLINET, 1438 West
Peachtree Street NW, Atlanta, GA
30309-2955; Guam Library Association,
PO Box 22515 GFM, Barrigada, GU
96921; Hawaii Library Association, PO
Box 4441, Honolulu, HI 96813; Idaho
Library Association, 3577 East Pecan,
Boise, ID 83716-7115; Illinois Library
Association, 33 W. Grand Avenue, #301,
Chicago, IL 60610; Indiana Library
Federation 6408 Carrollton Avenue,
Indianapolis, IN 46220-1615; lowa
Library Association, 505 Fifth Avenue,
Suite 823, Des Moines, 1A 50309;
Kansas Library Association, South
Central Kansas Library System, 901 N.
Main, Hutchinson, KS 67501-4401;
Kentucky Library Association, 1501
Twilight Tr., Frankfort, KY 40601;
Louisiana Library Association, PO Box
3058, Baton Rouge, LA 70821; Maine
Library Association, Community Drive,
Augusta, ME 04330; Maryland Library
Association, 400 Cathedral Street, 3rd
Floor, Baltimore, MD 21201;
Massachusetts Library Association,
Countryside Offices 707 Turnpike St.,
North Andover, MA 08145; Michigan
Library Association, 6810 S. Cedar,
Suite 6, Lansing, Ml 48911; Minnesota
Library Association, 1315 Lowrey
Avenue, N. Minneapolis, MN 55411—
1398; Mississippi Library Association,
PO Box 20488, Jackson, MS 39289—
1448; Missouri Library Association,
1306 Business 63 South, Suite B,
Columbia, MO 65201; Montana Library
Association, 507 Fifth Avenue, Helena,
MT 59601-4359; Nebraska Library
Association, 1422 Boswell Avenue, Box
98, Crete, NE 68333; Nevada Library
Association, 100 Stewart Street, Carson
City, NV 89710; New Hampshire Library
Association, PO Box 2322, Concord, NH

03235; New Jersey Library Association,
Box 1534, Trenton, NJ 08607; New
Mexico Library Association, PO Box
26074, Albuquerque, NM 87125; New
York Library Association, 252 Hudson
Avenue, Albany, NY 12210; North
Carolina Library Association, State
Library of North Carolina, 109 East
Jones Street, Raleigh, NC 27601; North
Dakota Library Association, University
of North Dakota-Lake Region, 1800 N.
College Drive, Devil’s Lake, ND 58301;
Ohio Library Council, 35 E. Gay Street,
Suite 305, Columbus, OH 43215;
Oklahoma Library Association, 300
Hardy Drive, Edmond, OK 73013;
Oregon Library Association, PO Box
2042, Salem, OR 97308; Pennsylvania
Library Association, 1919 N. Front
Street, Harrisburg, PA 17110; Rhode
Island Library Association, PO Box
7858, Warwick, Rl 02887-7858; South
Carolina Library Association, PO Box
219, Goose Creek, SC 29445; South
Dakota Library Association, PO Box 673,
Pierre, SD 57501; Tennessee Library
Association, PO Box 158417, Nashville,
TN 37215-8417; Texas Library
Association, 3355 Bee Cave Road, #401,
Austin, TX 78746; Utah Library
Association, PO Box 711789, Salt Lake
City, UT 84171-1789; Vermont Library
Association, Box 803, Burlington, VT
05402-0803; St. Thomas/St. John
Library Association, University of
Virgin Islands, St. Thomas, VI 00802; St.
Croix Library Association, PO Box
306164, Veterans Drive Station,
Charlotte Amalie, VI 00803; Virginia
Library Association, PO Box 8277,
Norfolk, VA 23503-0277; Washington
Library Association, 4016 First Avenue
NE, Seattle, WA 98105-6502; West
Virginia Library Association, PO Box
5221, Charleston, WV 25361; Wisconsin
Library Association, 5250 East Terrace
Drive, Suite A, Madison, WI 53718
8345; Wyoming Library Association,
Sweetwater County Library, PO Box
550, Green River, WY 82935.

A limited number of copies of the
errata document incorporated by
reference will be available from the EPA
Regional offices and the State NPDES
permitting offices. Finally, after first
printing, copies will be available from
the National Technical Information
Service (NTIS), Springfield, VA by
phone at (703) 487-4650, by fax at (703)
321-8547, or via the Internet at http://
www.ntis.gov. NTIS is an organization
within the U.S. Department of
Commerce.

EPA is also notifying the following
groups of the availability of these
documents: International Association of
Environmental Testing Laboratories;
American Society of Testing Materials;
Society of Environmental Toxicology
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and Chemistry; American Chemical
Society; Water Environment Federation;
Association of Metropolitan Sewerage
Agencies; AOAC International; and
EPA’s Discharge Monitoring
Requirement Quality Assurance
Program.

List of Subjects in 40 CFR Part 136

Environmental protection, Analytical
methods, Incorporation by reference,
Monitoring, Reporting and
recordkeeping requirements, Waste
treatment and disposal, Water pollution
control.

Dated: January 22, 1999.

J. Charles Fox,
Assistant Administrator, Office of Water.

For the reasons set out in the
preamble, Part 136, title 40, chapter | of

the Code of Federal Regulations, is
amended as follows:

PART 136—GUIDELINES
ESTABLISHING TEST PROCEDURES
FOR THE ANALYSIS OF POLLUTANTS

1. The authority citation for Part 136
continues to read as follows:

Authority: Secs. 301, 304(h), 307, and
501(a) Pub. L. 95-217, 91 Stat. 1566, et seq.
(33 U.S.C. 1251, et seq.) (the Federal Water
Pollution Control Act Amendments of 1972
as amended by the Clean Water Act of 1977.)

2. Section 136.3 is amended by
adding paragraph (b)(41) and revising
the entry for “Table IA—Aquatic
Toxicity Tests” in paragraph (e) Table Il
as follows:

§136.3 Identification of test procedures.
* * * * *
(b) * X *x

(41) USEPA, January 1999 Errata for
the Effluent and Receiving Water
Testing Manuals: Acute Toxicity of
Effluents and Receiving Waters to
Freshwater and Marine Organisms;
Short-Term Methods for Estimating the
Chronic Toxicity of Effluents and
Receiving Waters to Freshwater
Organisms; and Short-Term Methods for
Estimating the Chronic Toxicity of
Effluents and Receiving Waters to
Marine and Estuarine Organisms. U.S.
Environmental Protection Agency,
Office of Research and Development,
Duluth, MN. EPA-600/R-98/182.

* * * * *

TABLE Il.—REQUIRED CONTAINERS, PRESERVATION TECHNIQUES, AND HOLDING TIMES

Parameter No./name

Container !

Preservation 23 Maximum holding

time 4
* * * * * * *
Table IA—Aquatic Toxicity Tests: 6-10 Toxicity, acute and chronic ............c.cccecueenee. P,G. Cool, 4 °C16 36 hours.
* * * * * * *

1 Polyethylene (P) or glass (G). For microbiology, plastic sample containers must be made of sterilizable materials (polypropylene or other

autoclavable plastic).

2Sample preservation should be performed immediately upon sample collection. For composite chemical samples, each aliquot should be pre-
served at the time of collection. When use of an automatic sampler makes it impossible to preserve each aliquot, then chemical samples may be
preserved by maintaining at 4C until compositing and sample splitting is completed.
3When any sample is to be shipped by common carrier or sent through the United States Mails, it must comply with the Department of Trans-

portation Hazardous Materials Regulations (49 CFR Part 172). The person offering such material for transportation is responsible for ensuring
such compliance. For the preservation requirements of Table Il, the Office of Hazardous Materials, Transportation Bureau, Department of Trans-
portation, has determined that the Hazardous Materials Regulations do not apply to the following materials: Hydrochloric Acid (HCI) in water solu-
tions at concentrations of 0.04% by weight or less (pH about 1.96 or greater); Nitric Acid (HNOs3) in water solutions of 0.15% by weight or less
(pH about 1.62 or greater); Sulfuric Acid (H2 SO4) in water solutions of 0.35% less (pH about 1.15 or greater); and Sodium Hydroxide (NaOH) in
water solutions at concentrations of 0.080% by weight or less (pH about 12.30 or less).

4Samples should be analyzed as soon as possible after collection. The times listed in the table are the maximum times that samples may be
held before analyses and still be considered valid. Samples used for toxicity tests are to be used for test initiation or for renewal of test solutions
within 36h of collection as grab samples, or within 36 hours of the collection of the last sample of the composite. Samples for bacteria or chemi-
cal analysis may be held for longer periods than specified in this table only if the permittee or monitoring laboratory has data on file to show that
the specific types of samples under study, the analytes are stable for the longer time, and has received a variance from the Regional Adminis-
trator under Para. 136.3(e). Some samples may not be stable for the maximum time period given in the table. A permittee or monitoring labora-
tory is obligated to hold the samples for a shorter time if knowledge exists to show that this is necessary to maintain sample stability. See Para.
136.3(e) for details. The term “analyze immediately” usually means within 15 minutes or less of sample collection.

* * * * * * *

16 Sufficient ice should be placed with the samples in the shipping container to ensure that ice is still present when the samples arrive at the
laboratory. However, even if ice is present when the samples arrive, it is necessary to immediately measure the temperature of the samples and
confirm that the 4C temperature maximum has not been exceeded. In the isolated cases where it can be documented that this holding tempera-
ture can not be met, the permittee can be given the option of on-site testing or can request a variance. The request for a variance should include
supportive data which show that the toxicity of the effluent samples is not reduced because of the increased holding temperature.

[FR Doc. 99-2197 Filed 2—-1-99; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7706]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP). These communities have
applied to the program and have agreed
to enact certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The dates listed in the
third column of the table.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 6464,
Rockville, MD 20849, (800) 638—6620.

FOR FURTHER INFORMATION CONTACT:
Robert F. Shea, Jr., Division Director,
Program Support Division, Mitigation
Directorate, 500 C Street SW., room 417,
Washington, DC 20472, (202) 646—3619.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
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flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.
In addition, the Associate Director of
the Federal Emergency Management
Agency has identified the special flood
hazard areas in some of these
communities by publishing a Flood
Hazard Boundary Map (FHBM) or Flood
Insurance Rate Map (FIRM). The date of
the flood map, if one has been
published, is indicated in the fourth
column of the table. In the communities
listed where a flood map has been
published, Section 102 of the Flood
Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4012(a), requires
the purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.
The Associate Director finds that the
delayed effective dates would be
contrary to the public interest. The
Associate Director also finds that notice

and public procedure under 5 U.S.C.
553(b) are impracticable and
unnecessary.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., because the rule
creates no additional burden, but lists
those communities eligible for the sale
of flood insurance.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of §64.6 are amended as
follows:

: Communit; Effective date Current effective
State/location No. Y of eligibility map date
NEW ELIGIBLES—Emergency Program:
lowa:.
Imogene, city of, Fremont COUNLY ........cccooiiiiiiiiie e 190391 | December 3, 1998 | October 29, 1976.
Westfield, city of, Plymouth COUNtY .........cocouiiiiiiiiiiii e 190482 | ...... do i August 13, 1976.
Kentucky: Elkton, city of, TOAdd COUNLY .....c.cooiiiiiiiiiiiiie et 210381 | December 4, 1998..
South Dakota: Potter County, unincorporated ar€as .........c..cccceeeveeeeriieeesiieeesienens 460285 | December 10, 1998.
Texas: Ranger, city of, Eastland COUNLY .........ccoocuveeiiiiieiiiee e 480205 | December 15, 1998 | April 23, 1976.
lllinois: Davis Junction, village of, Ogle COouNty .........cccccocierieniiiciiiiiieeeeee e 171076 | December 16, 1998.
Missouri: Shelbina, city of, Shelby CoUNty ..o 290665 | December 30, 1998 | April 25, 1975.
NEW ELIGIBLES—Regular Program:
Georgia: Appling County, UNINCOrPOrated Areas ............ccoveereeenierniueeseeaieeseesieees 130001 | December 3, 1998 | May 3, 1990.
Tennessee: Lawrence County, unincorporated ar€as ..........ccccceeveveeeriineeeniuneesnennes 470354 | December 10, 1998 | December 16,
1988.
North Carolina:
Marvin, village of, Union COUNLY L ........coiiiiiiiiieiiee e 370514 | December 28, 1998 | January 17, 1997.
Walstonburg, town of, Greene County?2 .... 370515 | ...... do i January 6, 1983.
Waxhaw, town of, UNION COUNLY ......coccuiiiiiiiiiiiiie et 370473 | ...... dO i, NSFHA.
Missouri:
Dutchtown, village of, Cape Girardeau County3 ..........ccccocevniiriieniinieeneenne. 290927 | December 30, 1998 | August 15, 1989.
Huntleigh, city of, St. LOUIS COUNLY ...ccvvveiiiieeiiiie e ree e ee et 290359 | ...... [o [0 T August 2, 1995.
REINSTATEMENTS:
Tennessee: Hardin County, unincorporated ar€as .........c.ccceeeeveeeriieeesineeesnneesnennes 470082 | April 16, 1976, April 2, 1991.
Emerg; Septem-
ber 1, 1986,
Reg.; April 2,
1991, Susp; De-
cember 3, 1998
Rein.
Wisconsin: Wyeville, village of, MONroe COUNLY ........ccceeeiieiiiiiieriiiee e 550293 | July 18, 1975, March 1, 1984.
Emerg; March 1,
1984, Reg;
March 1, 1984,
Susp; December
3, 1998, Rein.
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: Communi Effective date Current effective
State/location No. v of eligibility map date
Pennsylvania: West Pikeland, township of, Chester County ..........ccccceevivveviienenns 420051 | April 10, 1974, November 20,
Emerg; June 1, 1996.
1983, Reg; No-
vember 20, 1996,
Susp; December
17, 1998, Rein.
REGULAR PROGRAM CONVERSIONS:
Region I:
Maine: Portland, city of, Cumberland County ........cccccociiviiiiiee i 230051 | December 8, 1998, | December 8, 1998.
Suspension With-
drawn.
Region II:
New Jersey: Allendale, borough of, Bergen County .........c.cccceeiivieiiieeeiiiee e 340019 Do.
Fair Lawn, borough of, Bergen County 340033 Do.
Glen Rock, borough of, Bergen COUNLY ........cccceiiiiiiieiiieiieiie it 340038 Do.
Ho-Ho-Kus, borough of, Bergen COUNLY ........c.ccoveeiiiiiiiiiienieeeee e 340044 Do.
Mahwah, township of, Bergen County 340049 Do.
Midland Park, borough of, Bergen COoUNtY .........ccccceiiiiriiienieniee e 340051 Do.
Montvale, borough of, Bergen COUNLY .........cooouiiiiiiiiiiiiee et 340052 Do.
Park Ridge, borough of, Bergen County .... 340063 Do.
Ramsey, borough of, Bergen COouNty ..........ccccooiiiiiiiiiiiieiieeiee e 340064 Do.
Ridgewood, village of, BErgen COUNLY .........ccceriieiiiiiiiiiieiiesiee e 340067 Do.
Saddle River, borough of, Bergen County .............. 340073 Do.
Upper Saddle River, borough of, Bergen County ... 340077 Do.
Waldwick, borough of, Bergen County ................... 340078 Do.
Woodcliff Lake, borough of, Bergen County .. 340082 Do.
Wyckoff, township of, Bergen COoUNtY ..........ccccoouiiiiieiiiiiiiiiiiie e 340084 Do.
Region V:
Ohio: Tipp City, city of, Miami COUNLY ......oeeviiiieiiiieeeiiie e 390401 Do.
Region VI:
Louisiana:
Natchez, village of, Natchitoches Parish ...........c.cccoooiiiiiie 220370 Do.
Natchitoches Parish, unincorporated areas .. 220129 Do.
Richland Parish, unincorporated ar€as ..........ccccceeeviuieeeiiireeiiieesieeesseeeesneneens 220154 Do.
Texas:
Bastrop County, unincorporated areas 481193 Do.
Luling, city of, Caldwell County ............... 480096 Do.
Martindale, town of, Caldwell County . 481587 Do.
Region IX:
California:
Menlo Park, city of, San Mate0 COUNLY ......cccccevveeeiiireeiiieeeseeeeseee e e sneee e 060321 | ...... [o [o T Do.
Palo Alto, city of, Santa Clara COUNLY .........ccoivuriiieiieeriiesiee e 060348 | ...... [o [0 R Do.
Region X:
Washington: Mason County, unincorporated areas ...........ccccoeueeerieeeenineeenuneesnenens 530115 | ...... do i Do.
Region II:
New Jersey: Highlands, borough of, Monmouth County ..........c.cccvviieiiiniienicnne. 345297 | December 22, 1998 | December 22, 1998
Suspension With-
drawn.
Region IlI:
Pennsylvania: Reynoldsville, borough of, Jefferson County ..........cccoccoevienieennennne. 420513 | ...... [o [0 RN Do.
Region IX:
Arizona: Quartzsite, town of, La Paz COUNLY ......cceeeiiiiiiiiiiie it 040134 | ...... do i Do.
California:
Morgan Hill, city of, Santa Clara COUNtY .......c.cccocveriiiiiiieiiiciiceee e 060346 | ...... [o [0 IR Do.
Region X:
Oregon:
Burns, city of, Harney COUNLY .......ceooiiiiiiiiiieeiiiee et 410084 | ...... do i Do.
Harney County, unincorporated areas .... 410083 | ...... do ... Do.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement; Susp.—Suspension; With.—Withdrawn; NSFHA—
Non Special Flood Hazard Area.

1The Village of Marvin has adopted the Union County (CID #370234) Flood Insurance Rate Map dated January 17, 1997.

2The Town of Walstonburg has adopted the Greene County (CID #370378) Flood Insurance Rate Map dated January 6, 1983.

3The Village of Dutchtown has adopted the Cape Girardeau County (CID #290790) Flood Insurance Rate Map dated August 15, 1989 (panel
125B).
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(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance™)

Issued: January 21, 1999.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 99-2432 Filed 2-1-99; 8:45 am]
BILLING CODE 6718-05-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Parts 1 and 10
[USCG-1998-3824]
RIN 2115-AF58

Maritime Course Approval Procedures

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard issues a final
rule revising the regulations that govern
Maritime Course Approval Procedures.
The rule streamlines the process by
which courses are submitted to and
reviewed by the Coast Guard. The rule
also adds a mechanism to allow us to
suspend or withdraw approvals for
courses. Although the current
regulations govern training schools with
approved courses, only a methodology
for course approval is provided.
Revising the regulations to include
suspension and withdrawal procedures
will motivate schools to maintain a
uniformly high standard, improve
compliance with course approval
regulations, and ultimately promote
public safety.

DATES: This final rule is effective on
March 4, 1999.

ADDRESSES: Documents as indicated in
this preamble are available for
inspection or copying at the Docket
Management Facility, (USCG—-1998—
3824), U.S. Department of
Transportation, room PL-401, 400
Seventh Street SW., Washington, DC
20590-0001.

FOR FURTHER INFORMATION CONTACT: For
questions on this rule, contact James
Cavo, National Maritime Center (NMC),
703-235-0018. For questions on
viewing, or submitting material to, the
docket, contact Dorothy Walker, Chief,
Dockets, Department of Transportation,
telephone 202-366-9329.

SUPPLEMENTARY INFORMATION:
Regulatory History

On May 13, 1998, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled ““Maritime
Course Approval Procedures” in the
Federal Register (63 FR 26566). The

Coast Guard received eight comments in
response to the proposed rulemaking.

Background and Purpose

Regulations for merchant mariner
course approvals have been in place for
several years and are found in 46 CFR
part 10. Courses were first approved for
education mandated by regulation such
as radar observer, fire-fighting, and first
aid. Courses were then approved for
formal training instead of required sea
service for both renewal and raise in
grade of a license or an endorsement,
and to substitute for a Coast Guard
examination.

With the publication of a Focus Group
Study, Licensing 2000 and Beyond in
1993, the Coast Guard began approving
courses to substitute for certain modules
of examination, especially for lower
level licenses. Now, with the
implementation of the 1995
Amendments to the International
Convention on Standards of Training,
Certification and Watchkeeping for
Seafarers, 1978 (STCW) of the
International Maritime Organization
(IMO), requirements for basic entry-
level education, structured shipboard
training programs, and specific
assessment protocols, the course
approval burden has increased
considerably.

Presently, the Coast Guard has
approved in excess of 700 courses
presented by over 225 schools and the
number is growing weekly. As part of a
Quality Standard System (QSS), Coast
Guard Regional Examination Centers
(RECs) are charged with oversight of
these widespread training institutions.

The majority of schools consistently
operate according to the regulations
governing course approvals. There are
times, however, when audits of a
particular school show evidence of
infractions ranging from incomplete
recordkeeping to major deficiencies
dealing with examination tampering,
operating outside the conditions of the
course approval, and outright
misrepresentation of course material.
Some primary reasons for suspending or
withdrawing a course approval include
(but are not limited to):

e Failure to comply with the
provisions of the course approval.

¢ Failure to comply with the
provisions of parts 10, 12, 13 or 15 of
Title 46, Code of Federal Regulations
(46 CFR) especially Part 10, Subpart C.

» Scheduling and teaching an
approved course at a location other than
the site requested in the application for
approval and authorized in the approval
letter unless prior site approval is
requested of and granted by the Officer
in Charge, Marine Inspection (OCMI) of

the Regional Exam Center in whose area
of responsibility the “remote site” is
located.

« Not adhering to the approved length
of the course; cutting short instructional
time on a daily or weekly basis.
Substituting ‘“homework’ or
“preparation time,” either on computer-
based questions or artificially drawn-out
plotting exercises for quality classroom
instructional contact hours.

¢ Using unqualified instructors,
substandard facilities or otherwise
presenting the course in a manner that
is not sufficient for or conducive to
achieving the learning objectives of the
course.

¢ Not giving a final (end-of-course)
exam equal in scope and difficulty to
the Coast Guard exam for that particular
license or endorsement. Also, for not
giving a final exam or a ‘““re-take” exam
which is totally different than any
homework, classroom ‘““practice
exercise” or exam previously viewed by
the student.

 Issuing certificates of course
completion to students who have not
demonstrated competency or who have
not otherwise met the course
requirements.

¢ Advertising, holding a course, or
issuing certificates of course completion
to students as having passed a course of
instruction for which the school does
not hold a valid Coast Guard approval.

¢ Assisting a student in passing the
final (end-of-course) exam by either
directly or indirectly providing any
assistance including, but not limited to,
supplying answers, hinting at the
correct answer, grading and returning
the exam for completion and indicating
that certain answers or choices are
incorrect prior to grading.

¢ Giving a student a final (end-of-
course) exam orally. The authority to
give an oral examination rests with the
OCMI per 46 CFR 10.205.

¢ Allowing a student to enroll or join
the course after the beginning of course
instruction.

In order to prevent these infractions,
and ensure the integrity of Coast Guard
approved courses, the Coast Guard is
issuing this rule to establish suspension,
withdrawal, and appeal provisions in
our regulations.

Discussion of Comments and Changes

The Coast Guard is substituting the
words “withdraw,” “withdrawn,” and
“withdrawal’’ wherever the words
“revoke,” “‘revoked,” and ‘“‘revocation”
were used in the NPRM and in the
regulatory text of sections 1.03-15,
1.03-45, and 10.302. This is being done
for clarity and to avoid any confusion
with the suspension and revocation
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provisions of 46 CFR 1.10-20, which are
not applicable to maritime course
approvals. This does not substantively
change the regulatory text.

The Coast Guard received a total of
eight comment letters responding to the
NPRM, of these, two letters were
identical in content and filed by the
same entity and were considered as a
single comment letter. Two comments
recommended public meetings citing
potential impact on maritime educators.
As only four maritime educators
commented on the NPRM, no public
meetings were held. Following is a
discussion of comments received.

1. General Comments

The majority of the comments
supported the NPRM and did not
recommend major changes. Two
comments expressed strong support and
felt that the “suspension and
revocation” provisions (now labeled
withdrawal) were necessary to ensure
the quality and integrity of mariner
training. One comment felt the Coast
Guard should use this rulemaking to
change the way in which it administers
Merchant Marine license examinations.
Such an undertaking is beyond the
scope of this rulemaking.

2. Course Expiration

Four comments expressed confusion
or concern regarding the expiration of a
course approval when the school no
longer offers the course. Two comments
suggested that this apply only when the
training organization informs the Coast
Guard that it would no longer be
offering the course or that the school be
provided an opportunity to confirm that
it no longer will offer the course. The
Coast Guard agrees that the proposed
language was potentially confusing and
has revised section 10.302, paragraphs
(c) and (d), to indicate that a course
approval will terminate when the school
notifies the Coast Guard that it will no
longer offer the course.

One comment suggested that section
10.302, paragraphs (c) and (d), be
amended to provide for revocation
when a school is acquired by another
school, but continues to offer its courses
using the same facilities and instructors.
Because Section 10.302, paragraphs (c)
and (d), already provide that a course
approval or renewal of approval expire
upon any change in ownership of the
school, no changes were made in
response to this comment.

One comment suggested the
rulemaking be expanded to specifically
address procedures to be followed when
adding instructors and facilities to a
course approval, selling approved
courses, or franchising approved

courses. These issues are beyond the
scope of this rulemaking.

3. Suspension and Withdrawal of
Course Approvals

One comment suggested deleting the
provision in the proposed rule that a
course approval be suspended for
failure to comply with applicable
portions of the Code of Federal
Regulations if the Coast Guard fails to
ensure that the course meets parts 10,
12, 13 or 15 of Title 46, Code of Federal
Regulations (46 CFR) prior to approval,
noting that the school would not be able
to bring the course into compliance
without violating the terms of the course
approval. The Coast Guard disagrees. If
a training organization wishes to make
changes to an approved course, for any
reason, it must obtain written approval
from the National Maritime Center to do
so. If the Coast Guard becomes aware
that a course that does not meet
applicable regulations was erroneously
approved, the approval holder will be
given a reasonable time period to make
any required changes before the
approval is suspended. If changes to
regulations impact on an already
approved course, the approval holder
would also be given a reasonable period
in which to modify the course to bring
it into compliance with the regulations.

One comment suggested that section
10.302, paragraph (e), identify the
specific office of the Coast Guard that
will determine whether a course is not
in compliance with applicable
regulations. The Coast Guard disagrees.
Such a determination may be made by
a number of Coast Guard offices,
including an OCMI, the National
Maritime Center or their representatives.
Whether or not suspension or
withdrawal action will be taken will be
determined by the cognizant OCMI or
the National Maritime Center, as
provided for by this rule.

Two comments stated that the
determination that a course is being
presented in a manner that is
insufficient to achieve learning
objectives be made by person(s) with
expertise in the subject area. The Coast
Guard agrees, but does not feel a change
to the proposed rule is necessary. The
decision to suspend or withdraw a
course approval will be made with
input from subject matter experts at the
National Maritime Center.

Three comments stated that a training
organization should be given an
opportunity to correct any deficiencies
prior to suspension. The Coast Guard
agrees, but does not believe that a
change to the proposed rule is needed.
The rule clearly provides that an
approval holder will be given an

opportunity to correct deficiencies
before suspension by the OCMI. Upon
suspension by the OCMI, the NMC may
also grant the approval holder an
opportunity to correct the problem(s).

Three comments felt the OCMI should
only have the authority to issue
warnings or to place a school on
probation. The Coast Guard disagrees.
As previously discussed, a warning and
the opportunity to correct deficiencies
will be given before the OCMI suspends
a course approval. Two of the comments
expressed concern over the
“nationwide’” impact a suspension by
an OCMI would have on an approval
holder. This is a necessary safeguard to
ensure the integrity of training. The
authority to suspend a course approval
should not be confined only to the
OCMI’s zone.

One comment stated that the specific
examples given in the NPRM that might
result in a suspension or withdrawal of
a course approval were misleading as
the examples were all different
examples of not following the course
curriculum. The Coast Guard disagrees.
The examples given are intended to
provide guidance on what action by a
training organization would be
considered grounds for suspension. The
Coast Guard does not believe a change
to the proposed rule is necessary and
considers the cited examples to be
indicative of, but not exclusive of, the
conduct that might result in a
suspension or withdrawal of course
approval.

One comment suggested that students
be permitted to join a course in progress
if they will make up the lost hours. The
Coast Guard may permit this for
“modular” courses if doing so will not
compromise the achievement of
learning objectives. However, this is a
determination that must be made after a
review of the specific course. Such a
provision may be proposed by a training
organization in its original course
approval request or by a request to
modify an existing approved course.

One comment stated that a course
approval should not be suspended or
withdrawn for scheduling and teaching
a course at an unapproved location as
this does not effect the content of the
course. The Coast Guard disagrees. Site
approvals are given after an inspection
of the proposed facility and only if the
proposed facility is adequate for the
proposed use and the