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Briefings on how to use the Federal Register
For information on briefings in Washington, DC, see
announcement on the inside cover of this issue.

Now Available Online via
GPO Access

Free online access to the official editions of the Federal
Register, the Code of Federal Regulations and other Federal
Register publications is available on GPO Access, a service
of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov

Attention: Federal Agencies
Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
Tools on its Website to help you comply with the
President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is. http://www.nara.gov/fedreg

For more in-depth guidance on the elements of plain
language, read ‘*Writing User-Friendly Documents”’ on the
National Partnership for Reinventing Government (NPR)
Website at: http://www.plainlanguage.gov
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fedreg.
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal
Regulations.
WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal Register
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documents.
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Rules and Regulations

Federal Register

Vol. 64, No. 32
Thursday, February 18, 1999

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Part 212
[INS No. 1956-98]
RIN 1115-AF28

Nonimmigrant Visa Exemption for
Certain Nationals of the British Virgin
Islands Entering the United States
Through St. Thomas, United States
Virgin Islands

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule amends the
Immigration and Naturalization
Service’s (Service) regulations to allow
nonimmigrant visitors for business or
pleasure who are nationals of the British
Virgin Islands (BVI) to apply for
admission to the United States (U.S.) at
the port-of-entry of St. Thomas, U.S.
Virgin Islands, without nonimmigrant
visas. Since the Department of State
closed its post in Antigua in 1994, all
BVI residents requiring nonimmigrant
visas must either travel to, or mail their
applications to, the consular post at
Bridgetown, Barbados, the nearest visa-
issuing location. The Service’s action
will facilitate travel to the United States
for certain nationals of the BVI while
still ensuring the proper application of
the provisions of the Immigration and
Nationality Act (Act).
DATES: Effective date: This interim rule
is effective February 18, 1999.
Comment date: Written comments
must be submitted on or before April 19,
1999.
ADDRESSES: Please submit written
comments, in triplicate, to the Director,
Policy Directives and Instructions
Branch, Immigration and Naturalization
Service, 425 | Street, NW, Room 5307,

Washington, DC 20536. To ensure
proper handling, please reference INS
No. 1956-98 on your correspondence.
Comments are available for public
inspection at the above address by
calling (202) 514-3048 to arrange for an
appointment.

FOR FURTHER INFORMATION CONTACT:

William Plunges, Senior Immigration
Inspector, Inspections Division,
Immigration and Naturalization Service,
425 | Street, NW, Room 4064,
Washington, DC 20536, telephone (202)
616—7992.

SUPPLEMENTARY INFORMATION:

Why will certain nationals of the
British Virgin Islands no longer require
nonimmigrant visas to enter the United
States?

Due to budgetary constraints, the
Department of State has closed several
visa-issuing posts worldwide in recent
years, including the consulate at St.
John’s, Antigua, which served residents
of the BVI. Consequently, nationals of
the BVI who require nonimmigrant visas
must either travel to the nearest visa-
issuing location, Bridgeton, Barbados, if
their need for travel is immediate, or
mail their applications for visas to the
consular post if time allows. The
government of the BVI requested that
some accommodation be made to
improve this situation, since neither
passports nor visas are required of
nationals of the United States who enter
the BVI. Section 212(d)(4) of the
Immigration and Nationality Act
authorizes the Attorney General and
Secretary of State acting jointly to waive
the documentary requirements for
certain nonimmigrants on the basis of
reciprocity with respect to nationals of
foreign contiguous territories or adjacent
islands and residents thereof having a
common nationality with such
nationals. After a joint study, the
Department of State and the Service
have decided to allow nonimmigrant
visitors for business or pleasure who are
nationals of the BVI to apply for
admission to the United States without
nonimmigrant visas and without
limitation as to their ultimate
destination within the United States,
provided that they make such an
application for admission at the port-of-
entry of St. Thomas, United States
Virgin Islands.

How will the regulations be changed?

Currently, §212.1(b) allows a national
of the BVI to enter into the U.S. Virgin
Islands without a nonimmigrant visa,
provided the individual does not
proceed from the U.S. Virgin Islands to
any other part of the United States. If
the individual desires to proceed to any
other part of the United States, he or she
must be in possession of a valid
nonimmigrant visa and passport.

This interim rule amends §212.1(b)
by removing the restriction preventing
such an individual from entering into
any other part of the United States,
provided he or she departs from the U.S.
Virgin Islands through the port of
embarkation at St. Thomas, is
proceeding directly by aircraft to
another part of the United States, is
admissible as a nonimmigrant visitor for
business or pleasure, and presents a
current Certificate of Good Character
issued by the Royal Virgin Islands
Police Department indicating that he or
she has no criminal record. Any other
national of the BVI who is applying for
admission as a nonimmigrant and plans
to proceed beyond the U.S. Virgin
Islands must be in possession of a valid
unexpired nonimmigrant visa. The
Department of State will be issuing
simultaneous regulations published
elsewhere in this issue of the Federal
Register.

Good Cause Exception

The Service’s implementation of this
rule as an interim rule, with provisions
for post-promulgation public comments,
is based upon the “‘good cause”
exceptions found at 5 U.S.C. 553(b)(B)
and (d)(3). The reasons and the
necessity for immediate implementation
of this interim rule without prior notice
and comment are as follows: this
interim rule relieves a restriction, does
not impose a new burden, and is
beneficial to the traveling public and
United States businesses which are
patronized by persons benefiting from
this rule. This rule also is beneficial to
the effective operation of the United
States Government, specifically, the
Department of State which is relieved
from issuing thousands of
nonimmigrant visas.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service in
accordance with the Regulatory
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Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. This rule affects individual
visitors to the United States by
removing the requirement of securing a
nonimmigrant visa prior to entry into
the United States beyond the U.S. Virgin
Islands.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any 1 year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is not considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
the Office of Management and Budget
has waived its review process under
section 6(a)(3)(A).

Executive Order 12612

The regulation adopted herein will
not have substantial direct effects on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Executive Order 12988 Civil Justice
Reform

This interim rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of E.O. 12988.

List of Subjects in 8 CFR Part 212

Administrative practice and
procedure, Aliens, Immigration,
Passports and visas, Reporting and
recordkeeping requirements.

Accordingly, part 212 of chapter | of
title 8 of the Code of Federal
Regulations is amended as follows:

PART 212—DOCUMENTARY
REQUIREMENTS: NONIMMIGRANTS;
WAIVERS; ADMISSION OF CERTAIN
INADMISSIBLE ALIENS; PAROLE

1. The authority citation for part 212
continues to read as follows:

Authority: 8 U.S.C. 1101, 1102, 1103, 1182,
1184, 1187, 1225, 1226, 1227, 1228, 1252; 8
CFR part 2.

2.1n §212.1, paragraph (b) is revised
to read as follows:

§212.1 Documentary requirements for
nonimmigrants.
* * * * *

(b) Certain Caribbean residents. (1)
British, French, and Netherlands
nationals, and nationals of certain
adjacent islands of the Caribbean which
are independent countries. A visa is not
required of a British, French, or
Netherlands national, or of a national of
Barbados, Grenada, Jamaica, or Trinidad
and Tobago, who has his or her
residence in British, French, or
Netherlands territory located in the
adjacent islands of the Caribbean area,
or in Barbados, Grenada, Jamaica, or
Trinidad and Tobago, who:

(i) Is proceeding to the United States
as an agricultural worker;

(ii) Is the beneficiary of a valid,
unexpired indefinite certification
granted by the Department of Labor for
employment in the Virgin Islands of the
United States and is proceeding to the
Virgin Islands of the United States for
such purpose, or

(iii) Is the spouse or child of an alien
described in paragraph (b)(1)(i) or
(b)(2)(ii) of this section, and is
accompanying or following to join him
or her.

(2) Nationals of the British Virgin
Islands. A visa is not required of a
national of the British Virgin Islands
who has his or her residence in the
British Virgin Islands, if:

(i) The alien is seeking admission
solely to visit the Virgin Islands of the
United States; or

(ii) At the time of embarking on an
aircraft at St. Thomas, U.S. Virgin

Islands, the alien meets each of the
following requirements:

(A) The alien is traveling to any other
part of the United States by aircraft as
a nonimmigrant visitor for business or
pleasure (as described in section
101(a)(15)(B) of the Act);

(B) The alien satisfies the examining
U.S. Immigration officer at the port-of-
entry that he or she is clearly and
beyond a doubt entitled to admission in
all other respects; and

(C) The alien presents a current
Certificate of Good Conduct issued by
the Royal Virgin Islands Police
Department indicating that he or she has
no criminal record.
* * * * *

Dated: February 10, 1999.
Doris Meissner,
Commissioner, Immigration and
Naturalization Service.
[FR Doc. 99-3982 Filed 2—17-99; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Parts 312 and 499
[INS No. 1702-96]
RIN 1115-AE02

Exceptions to the Educational
Requirements for Naturalization for
Certain Applicants

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: On March 19, 1997, the
Immigration and Naturalization Service
(the Service) published a final rule in
the Federal Register establishing an
administrative process to adjudicate
requests for exceptions from the English
and Civics requirements of section 312
of the Immigration and Nationality Act
(the Act), by persons with physical or
developmental disabilities, or mental
impairments. The Service offered the
public the opportunity to comment on
the final rule, specifically requesting
comments on the appeal process and
quality control procedures for disability-
related adjudications.

Based on comments to the rule and
current naturalization quality
procedures, the Service has determined
that a separate appeals process and
additional quality procedures are
unnecessary at this time. The Service,
however, has amended the rule to
include licensed doctors of osteopathy
(DOs) as health care providers who are
authorized to complete Form N—-648,
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Medical Certification for Disability
Exceptions. The Service has also made
minor changes to the language of the
rule to avoid misinterpretation.

DATES: This final rule is effective March
22, 1999.

FOR FURTHER INFORMATION CONTACT: Jody
Marten, Office of Field Operations,
Immigration Services Division,
Immigration and Naturalization Service,
801 | Street NW., Suite 900,
Washington, DC 20536, telephone (202)
305-4770.

SUPPLEMENTARY INFORMATION:

Background

On October 25, 1994, Congress
enacted the Immigration and
Naturalization Technical Corrections
Act of 1994, Public Law 103-416.
Section 108(a)(4) of the Technical
Corrections Act amended section 312 of
the Act to provide an exemption to the
United States history and government
(civics) requirements for persons with
“physical or developmental disabilities”
or “mental impairments” applying to
become naturalized United States
citizens. This exception complemented
an existing exception for persons with
disabilities from the English language
requirements for naturalization.
Enactment of this amendment marked
the first time Congress authorized an
exception from the civics requirements
for any individual applying for
naturalization.

On August 28, 1996, the Service
published a proposed rule in the
Federal Register at 61 FR 44227
proposing to amend 8 CFR part 312 to
provide for exceptions from the section
312 requirements for persons with
physical or developmental disabilities,
or mental impairments. The Service
received 228 comments from various
sources, including Federal and state
government agencies, disability rights
and advocacy organizations, and private
individuals. On March 19, 1997, the
Service published a final rule with
request for comments in the Federal
Register at 62 FR 12915. The final rule
established an administrative procedure
whereby applicants with disabilities
could apply for an exception to the
section 312 requirements on the newly
created public use Form N-648, Medical
Certification for Disability Exceptions.
Since significant changes were made to
the proposed rule, the Service requested
additional comments on the final rule.

Discussion of Comments

The Service specifically requested
comments on two areas: appeal
procedures and quality control. In the
final rule, the Service proposed an

enhancement of the current section 336
appeal process to provide, at the
appellate level, an independent medical
review of all Form N—-648 adjudications.
The Service also requested comments
on any training or additional quality
control measures which the Service
might adopt to ensure fairness and
integrity in disability-related
adjudications.

The Service received 45 comments on
the final rule, addressing appeal
procedures and quality control, as well
as other provisions in the rule and the
Service’s March 19, 1997, filed
guidance.

Appeal Process

The Service received no comments
specifically addressing the proposed
enhanced appeal procedures. Five
commenters, however, did reiterate
their belief that the Service should set
up a separate appeal process for denials
of the Form N-648. The commenters
stated that the Form N—648 adjudication
should be separate and apart from the
overall adjudication of the Form N—-400,
Application for Naturalization. The
commenters also stated that a separate
appeal process was necessary to
eliminate any additional delays that
may occur from adjudication of the
Form N-648-delays which could
potentially disadvantage persons with
disabilities who already face a lengthy
administrative process and may suffer a
diminished ability to meet the section
312 requirements or complete the
naturalization process.

As stated in the March 19, 1997, final
rule, the Service does not believe a
separate appeal process for the Form N—
648 is in accord with the current
procedures for adjudicating the Form
N—-400, Application for Naturalization.
The Service believes that consideration
of the Form N-648 is one part of the
overall adjudication of an individual’s
Form N-400. All applicants may avail
themselves of the hearing procedures
already in place in the event the
naturalization application is denied, by
requesting a hearing on the denial under
section 336 of the Act. This is not a
strong basis for declining to adopt the
commenters’ suggestion. With the
training Service adjudication officers
have received in adjudicating N-648s
and disability-based exceptions, the
Service remains of the opinion that the
current hearing procedure is sufficient
for naturalization applicants with
disabilities whose Form N-400s have
been denied. Finally, with regard to
independent medical review of the
Form N-648 determination, the Service
is currently conducting a pilot with the
U.S. Public Health Service (PHS)

through an interagency agreement,
whereby PHS will provide medical staff
to assist the Service with review of the
Form N-648s and provide training to
adjudicators on relevant medical issues.
The Service believes this combined
effort should provide for more timely
and consistent decisions for
naturalization applicants with medical
disabilities.

Quality Control Procedures

Six commenters stated that there
should be a separate quality control
program for disability-related
adjudications. Several commenters also
stated that organizations or agencies
with disability-related expertise, rather
than the Service, should conduct quality
control reviews of Form N-648
processing.

As previously stated in the March 19,
1997, final rule, the Service has
instituted the Naturalization Quality
Procedure (NQP), which establishes
quality control procedures for review of
Form N-648 adjudications. In addition,
Service adjudications officers have been
extensively trained on disability-related
adjudications and have received
supplemental guidance addressing the
Service’s obligations under section 504
of the Rehabilitation Act, and reiterating
the need to provide accommodations
and modifications to the testing
procedures to allow naturalization
applicants who are disabled to complete
the naturalization process. The Service
believes that these measures are
adequate to fulfill the quality control
needs noted by the commenters.

Miscellaneous Comments

Thirteen commenters requested that
the Service add licensed doctors of
osteopathic medicine to the list of
health care providers currently
authorized to complete the Form N-648
(licensed medical doctors and licensed
clinical psychologists). After a review of
individual state licensing procedures,
academic requirements, and credentials
for licensed medical doctors (MDs) and
licensed osteopathic doctors (Dos), it
appears to the Service that Dos, like
licensed MDs and clinical
psychologists, must be experienced in
diagnosing persons with physical or
mental, medically determinable
impairments, and must also be able to
attest to the origin, nature, and extent of
the medical conditions. In addition, Dos
have comparable training and
knowledge which the Service believes
are sufficient to assess a naturalization
applicant’s ability to meet the section
312 requirements. The Service therefore
has concluded that Dos should be
included among the health care
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providers authorized to complete the
Form N-648. Accordingly, licensed
doctors of osteopathic medicine (Dos)

have been included at 8 CFR 312.2(b)(2).

Eight commenters requested the
Service slightly modify the definition of
“medically determinable’” found at 8
CFR 312.1(b)(3) and 312.2(b)(1), which
define “medically determinable” as
“* * * animpairment that results from
anatomical, physiological or
psychological abnormalities which can
be shown by medically acceptable
clinical and laboratory diagnostic
techniques to have resulted in
functioning so impaired as to render an
individual unable to demonstrate an
understanding of [English and
Civics] * * *, (emphasis added). The
commenters expressed concern that use
of the word *‘and” instead of “or”” in the
phrase “clinical and laboratory
diagnostic techniques” might indicate
that applicants are required to submit
both clinical and laboratory evidence of
their disabilities, though either clinical
or laboratory diagnostic information
would be adequate to establish the
disability. The Service agrees and has
made the recommended change in the
rule.

Ten commenters requested that the
Service issue further policy guidance
and clarification of the requirements for
reasonable accommodations under
section 504 of the Rehabilitation Act of
1975 (Pub. L. 92-112). As stated in the
March 19, 1997, final rule, the Service
is in full compliance with section 504
of the Rehabilitation Act and provides
accommodations and modifications to
testing procedures when required. In
addition, the Service currently makes
regular accommodations and
modifications for applicants who are
disabled, including conducting off-site
testing, interviews, and where
authorized, off-site swearing-in
ceremonies. The Service is currently
working on additional field guidance
regarding disability-related
adjudications, which will provide
additional instructions regarding
reasonable accommodations.

Seven commenters stated that the
Service should waive the oath of
allegiance for persons with disabilities
as a reasonable accommodation
requirement under section 504 of the
Rehabilitation Act of 1975. As stated in
the March 19, 1997, final rule, the
Service has not addressed the issue of
the oath requirement in this rulemaking
since Congress did not amend section
337 of the Act in the 1994 Technical
Corrections Act. The Service will
continue to adhere to the tenets of the
Rehabilitation Act and make reasonable
accommodations (e.g., off-site oath

ceremonies) in cases where individuals
are unable, by reason of a disability, to
take the oath of allegiance in the
customary way. Such accommodations
remain available for individuals who are
disabled who signal their willingness to
become United States citizens and to
give up citizenship in other countries.

Twenty-five commenters requested
that the Form N-648 be revised so
health care providers can complete the
form and provide information about the
applicant in a more comprehensive and
understandable manner. The Service
has made minor revisions to the Form
N-648 to make it more ““user-friendly.”
On the original Form N-648, health care
providers were required to complete
question 3, providing a comprehensive
medical diagnosis of the applicant and
description of why the applicant cannot
meet the basic English language and/or
U.S. history and civics requirements. In
addition, if the applicant has a mental
disability or impairment, health care
providers were required to include the
Diagnostic and Statistical manual of
Mental Disorders (DSM) diagnosis. The
Service found that many health care
providers were not responding fully to
question 3. The Service, therefore, has
expanded this question, creating three
new questions to ensure a more accurate
and complete response. The Service also
has eliminated the second part of
question 4, regarding when an
applicant’s condition was first
manifested. The Service believes this
question is addressed in response to one
of the other questions.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities. This rule is amended to add
licensed doctors of osteopathy (Dos) as
health care providers authorized to
complete the Form N-648 and to revise
portions of the Form N-648 for easier
completion by health care providers.

Executive Order 12866

This rule is not considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
significant regulatory action under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
the Office of Management and Budget
has waived its review process under
section 6(a)(3)(A).

Executive Order 12612

This regulation will not have
substantial direct effect on the States, on
the relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any 1 year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12988, Civil Justice
Reform

This final rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Paperwork Reduction Act

The information collection
requirement (Form N-648) which was
previously approved by the Office of
Management and Budget (OMB) under
OMB control number 1115-0205, has
been revised. Accordingly, under the
Paperwork Reduction Act (PRA), the
Service will forward this revised
information to OMB for review and
approval in accordance with 5 CFR part
1320. Interested parties will have the
opportunity to comment on changes to
the form under established PRA
clearance procedures.
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List of Subjects
8 CFR Part 312
Citizenship and naturalization,
Education.
8 CFR Part 499

Citizenship and naturalization.

Accordingly, chapter | of title 8 of the
Code of Federal Regulations is amended
as follows:

PART 312—EDUCATIONAL
REQUIREMENTS FOR
NATURALIZATION

1. The authority citation for part 312
continues to read as follows:

Authority: 8 U.S.C. 1103, 1423, 1443, 1447,
1448.

§312.1 [Amended]

2. Section 312.1(b)(3) is amended in
the last sentence by revising the phrase
*““clinical and laboratory’ to read
“clinical or laboratory.”

§312.2 [Amended]

3. Section 312.2(b)(1) is amended in
the last sentence by revising the phrase
“clinical and laboratory” to read
“clinical or laboratory”.

4. Section 312.2(b)(2) is amended in
the first sentence by revising the phrase

“medical doctor” to read ‘““medical or
osteopathic doctor”.

PART 499—NATIONALITY FORMS
5. The authority citation for part 499

continues to read as follows:
Authority: 8 U.S.C. 1103; 8 CFR part 2.
6. Section 499.1 is amended in the

table by revising the entry for Form “N—
648" to read as follows:

8§499.1 Prescribed forms.

* * * * *

Form No. Edition date Title and description
* * * * * * *
N=648 ....ooeiiiiiiiiiii e 2—4-99 . Medical Certification for Disability Exceptions.

Dated: February 10, 1999.
Doris Meissner,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 99-3985 Filed 2—17-99; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-317-AD; Amendment
39-10904; AD 98-24-19]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-145 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; correcting
amendment.

SUMMARY: This document corrects
information in an existing airworthiness
directive (AD) that applies to certain
Empresa Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-145 series
airplanes. That AD currently requires
revising the Performance Section of the
Airplane Flight Manual (AFM) to
provide the flightcrew with procedures
to adjust landing distances for landings
performed with the anti-icing system
active. That AD also requires revising
the Limitations Section of the AFM to
prohibit certain types of approaches
with the anti-icing system active. This
document corrects a typographical error
that resulted in reference to a

supplement of the AFM that does not
exist. This correction is necessary to
ensure that the appropriate supplement
of the AFM is revised.

DATES: Effective December 10, 1998.
The incorporation by reference of
certain publications listed in the
regulations was approved previously by
the Director of the Federal Register as of
December 10, 1998 (63 FR 65050,
November 25, 1998).
FOR FURTHER INFORMATION CONTACT:
Thomas Peters, Aerospace Engineer,
ACE-118A, FAA, Small Airplane
Directorate, Atlanta Aircraft
Certification Office, One Crown Center,
1895 Phoenix Boulevard, suite 450,
Atlanta, Georgia 30349; telephone (770)
703-6063; fax (770) 703-6097.
SUPPLEMENTARY INFORMATION: On
November 16, 1998, the Federal
Aviation Administration (FAA) issued
AD 98-24-19, amendment 39-10904 (63
FR 65050, November 25, 1998), which
applies to certain Empresa Brasileira de
Aeronautica S.A. (EMBRAER) Model
EMB-145 series airplanes. That AD
requires revising the Performance
Section of the Airplane Flight Manual
(AFM) to provide the flightcrew with
procedures to adjust landing distances
for landings performed with the anti-
icing system active. That AD also
requires revising the Limitations
Sections of the AFM to prohibit certain
types of approaches with the anti-icing
system active. That AD was prompted
by a report that increased (i.e., higher
than normal) flight idle thrust may
occur when the anti-icing system is
active. The actions required by that AD
are intended to ensure that the
flightcrew is advised of appropriate

landing field lengths when operating
with the anti-icing system active, and
that instrument approaches at certain
flap settings are prohibited with the
anti-icing system active. Increased flight
idle thrust when the anti-icing system is
active, if not corrected, could result in
landing overrun.

Need for the Correction

As published, AD 98-24-19 contains
a typographical error in paragraph (a)(2)
of the AD. That paragraph specified a
revision to the Limitations Section of
Supplement 12 of the FAA-approved
AFM; however, the correct supplement
is Supplement 6. Supplement 12 of the
AFM does not exist.

The FAA has determined that a
correction to AD 98-24-19 is necessary.
The correction will ensure that the
appropriate supplement of the AFM is
revised.

Correction of Publication

This document corrects the error and
revises the AD as an amendment to
section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13).

The AD is reprinted in its entirety for
the convenience of affected operators.
The effective date of the AD remains
December 10, 1998.

Since this action only corrects a
typographical error, it has no adverse
economic impact and imposes no
additional burden on any person.
Therefore, the FAA has determined that
notice and public procedures are
unnecessary.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Correction

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) by making the following
correcting amendment:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Corrected]

2. Section 39.13 is amended by
revising the following airworthiness
directive (AD):

98-24-19 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-10904. Docket 98—NM—
317-AD.

Applicability: Model EMB-145 series
airplanes, equipped with Allison Model

AE3007A1/2 engines; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that the flightcrew is advised of
appropriate landing field lengths when
operating with the anti-icing system active,
and that instrument approaches at certain
flap settings are prohibited with the anti-
icing system active, accomplish the
following:

(a) Within 10 days after the effective date
of this AD, accomplish the actions specified
by paragraphs (a)(1) and (a)(2) of this AD.

(1) Revise the Performance Section of the
FAA-approved Airplane Flight Manual
(AFM) by inserting a copy of EMBRAER
EMB-145 AFM 145/1153, Revision 19, dated
October 23, 1998, into the AFM.

Note 1: When landing in abnormal
configurations per the emergency and
abnormal procedures of Section 3 of the AFM
and operating with the anti-icing system
active, the landing field length multiples
specified in Section 3 should be applied to
the landing field lengths specified in
Supplement 6 of Revision 19 of the AFM.

(2) Revise the Limitations Section of
Supplement 6 of the FAA-approved AFM to
include the following statement. This action
may be accomplished by inserting a copy of
this AD into the AFM.

“Flaps 22 instrument approaches with anti-
ice on are not approved.”

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The AFM revision specified in
paragraph (a)(1) of this AD shall be done in
accordance with EMBRAER EMB-145
Airplane Flight Manual 145/1153, Revision
19, dated October 23, 1998, which contains
the following list of effective pages:

Revision
Page No. level shown D%tr? sgo;vn
on page pag
List of Effective Pages, PAges A, SB—i, SOl ......cccciiriiiiiie e siieeesiee e ssee e sre e e sttt e e staeaesssaeaessaeeesnseeeansaeeennnes 19 | October 23, 1998.
List of EffeCtive Pages, PAgE B ...ttt sttt ettt e e e bb e e e st e e e s anne e e e naeeeaanes 18 | August 6, 1998.

This incorporation by reference was
approved previously by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51 as of December 10,
1998 (63 FR 65050, November 25, 1998).
Copies may be obtained from Empresa
Brasileira de Aeronautica S.A. (EMBRAER),
P.O. Box 343—CEP 12.225, Sao Jose dos
Campos—SP, Brazil. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small Airplane
Directorate, Atlanta Aircraft Certification
Office, One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) The effective date of this amendment
remains December 10, 1998.

Issued in Renton, Washington, on February
9, 1999.

John J. Hickey,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-3733 Filed 2—-17-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—ANM-08]
Amendment of Class E Airspace;
Leadville, CO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the
Leadville, CO, Class E airspace by
providing additional controlled airspace
to accommodate the development of a
new Standard Instrument Approach
Procedures (SIAP) utilizing the Global
Positioning System (GPS) at the Lake
County Airport.

EFFECTIVE DATE: 0901 UTC, May 20,
1999.

FOR FURTHER INFORMATION CONTACT:
Dennis Ripley, ANM-520.6, Federal
Aviation Administration, Docket No.
98-ANM-08, 1601 Lind Avenue S.W.,
Renton, Washington, 98055-4056;
telephone number: (425) 227-2527.

SUPPLEMENTARY INFORMATION:
History

On June 2, 1998, the FAA proposed to
amend Title 14, Code of Federal
Regulations, part 71 (14 CFR part 71) by
revising the Leadville, CO, Class E
airspace area (63 FR 53319). This
revision provides the additional
airspace necessary to encompass the
GPS Runway 16 SIAP for the Lake
County Airport.

Interested parties were invited to
participate in the rulemaking
proceeding by submitting written
comments on the proposal. No
comments were received.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth, is
published Paragraph 6005, of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.
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The Rule

This amendment to 14 CFR part 71
modifies Class E airspace at Leadville,
CO, by providing the additional airspace
at Lake County Airport. This
modification of airspace enlarges the
700-foot Class E area to meet current
criteria standards to accommodate the
landing and the holding procedures for
the SIAP. The intended effect of this
rule is designed to provide safe and
efficient use of the navigable airspace
and to promote safe flight operations
under Instrument Flight Rules (IFR) at
the Lake County Airport and between
the terminal and en route transition
stages.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not
a‘“‘significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM CO E5 Leadville, CO [Revised]

Lake County Airport, CO

(Lat. 39°13'13"N., long. 106°18'58"'W.)

That airspace extending upward from 700
feet above the surface bounded by a line
beginning at 39°33'00"N., long.
106°30'00""W.; to lat. 39°33'00"'N., long.
106°00'00""W.; to lat. 38°51'00"'N., long.
106°00'00""'W.; to lat. 38°51'00"'N., long.
106°15'00""W.; to lat. 39°09'00"'N., long.
106°30'00"'W.; to point of beginning.
* * * * *

Issued in Seattle, Washington, on February
1, 1999.

Daniel A. Boyle,

Assistant Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 99-4021 Filed 2-17-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ANE—95]

Amendment to Class E Airspace;
Rockland, ME

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This notice confirms the
effective date of a direct final rule which
revises the Class E airspace area at
Rockland, ME, due to the relocation of
the Sprucehead Non-Directional Beacon
(NDB) and to provide adequate
controlled airspace for two new
standard instrument approaches to the
Rockland, Knox County Regional
Airport (KRKD).

EFFECTIVE DATE: The direct final rule
published at 63 FR 71218 and corrected
to read as published at 64 FR 3835, is
effective 0901 UTC, January 28, 1999.
FOR FURTHER INFORMATION CONTACT:
David T. Bayley, Air Traffic Division,
Airspace Branch, ANE-520.3, Federal
Aviation Administration, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238—7523;
fax (781) 238—7596.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on December 24, 1998 (63 FR
71218), and published a correction on
January 26, 1999 (64 FR 3835). The FAA
uses the direct final rulemaking
procedure for a non-controversial rule

where the FAA believes that there will
be no adverse public comment. This
direct final rule advised the public that
no adverse comments were anticipated,
and that unless a written adverse
comment, or a written notice of intent
to submit such an adverse comment,
were received within the comment
period, the regulation would become
effective on January 28, 1999. No
adverse comments were received, and
thus this notice confirms that this direct
final rule became effective on that date.
Issued in Burlington, MA, on February 2,
1999.
Bill Peacock,
Manager, Air Traffic Division, New England
Region.
[FR Doc. 99-4019 Filed 2-17-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 37
[Docket No. RM95-9-006]

Open Access Same-Time Information
System and Standards of Conduct

Issued February 10, 1999.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Order denying rehearing.

SUMMARY: The Federal Energy
Regulatory Commission (the
Commission) denies two requests for
rehearing of an order issued on June 19,
1998 (Open Access Same-Time
Information and Standards of Conduct)
that, among other things, requires the
unmasking of source and sink
information and establishes an interim
on-line discount policy.
ADDRESSES: Office of the Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.
FOR FURTHER INFORMATION CONTACT:
Marvin Rosenberg (Technical
Information), Office of Economic
Policy, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 208—
1283
Paul Robb (Technical Information),
Office of Electric Power Regulation,
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 219—
2702
Gary D. Cohen (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
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First Street, NE., Washington, DC
20426, (202) 208-0321

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in the Public Reference Room at 888
First Street, NE., Room 2A, Washington,
DC 20426.

The Commission Issuance Posting
System (CIPS) provides access to the
texts of formal documents issued by the
Commission. CIPS can be accessed via
Internet through FERC’s Homepage
(http://www.ferc.fed.us) using the CIPS
Link or the Energy Information Online
icon. The full text of this document will
be available on CIPS in ASCII and
WordPerfect 6.1 format. CIPS is also
available through the Commission’s
electronic bulletin board service at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing 202-208-1397, if
dialing locally, or 1-800-856—3920, if
dialing long distance. To access CIPS,
set your communications software to
19200, 14400, 12000, 9600, 7200, 4800,
2400, or 1200 bps, full duplex, no
parity, 8 data bits and 1 stop bit. User
assistance is available at 202—208-2474
or by E-mail to cipsmaster@ferc.fed.us.

This document is also available
through the Commission’s Records and
Information Management System
(RIMS), an electronic storage and
retrieval system of documents submitted
to and issued by the Commission after
November 16, 1981. Documents from
November 1995 to the present can be
viewed and printed. RIMS is available
in the Public Reference Room or
remotely via Internet through FERC’s
Home Page using the RIMS link or the
Energy Information Online icon. User
assistance is available at 202—208-2222,
or by E-mail to
RimsMaster@FERC.fed.us.

Finally, the complete text on diskette
in WordPerfect format may be
purchased from the Commission’s copy
contractor, RVJ International, Inc. RVJ
International, Inc. is located in the
Public Reference Room at 888 First
Street, NE., Washington, DC 20426.

Order Denying Rehearing

Before Commissioners: James J. Hoecker,
Chairman; Vicky A. Bailey, William L.
Massey, Linda Breathitt, and Curt Hébert,
Jr.

In this order, we deny two requests
for rehearing of an order that, among
other things, requires the unmasking of
source and sink information and

establishes an interim on-line discount
policy. Open Access Same-Time
Information and Standards of Conduct,
83 FERC 1 61,360 (1998) (June 18 Order)
[63 FR 38884, July 20, 1998].

Background

In the June 18 Order, the Commission:
(1) required transmission providers to
unmask the source and sink information
reported on OASIS transmission service
request templates at the time that the
transmission provider updates the
transmission reservation posting to
show the customer’s confirmation that it
wishes to finalize the transaction; (2)
established interim procedures for the
on-line negotiation of transmission
service price discounts; and (3) updated
the OASIS Standards and
Communications Protocols Document.1

Timely requests for rehearing were
filed by Electric Power Supply
Association (EPSA) and by Enron Power
Marketing, Inc. (EPMI). Collectively, the
rehearing requests raise four issues,
which we will address separately below.

Discussion

1. Information To Be Unmasked

On rehearing, EPSA seeks
clarification of whether the June 18
Order required disclosure of the identity
of pertinent control areas only or of the
respective bus bars of generators and
loads. EPSA seeks rehearing of the June
18 Order to the extent that it compels
the disclosure of specific information
about generator or load bus bars, rather
than simply the disclosure of
information on control areas. EPSA also
argues that the information to be
disclosed on source and sink should be
uniform and not vary from transmission
provider to transmission provider.

In the June 18 Order, we stated that,
[s]ource and sink information for point-to-
point transmission service describes the
location of the generators and the ultimate
load in an electric system sense, and does not
necessarily identify sellers and buyers by
name. In accordance with the convention of
the transmission provider under its
individual Open Access Tariff (the Pro Forma
Tariff allowed each transmission provider to
determine this for itself in its Open Access
Tariff filing) this source and sink information
may routinely include only the identities of
the respective control areas (e.g., in the case
of point-to-point transmission across a
transmission provider’s system, the point of
receipt is identified as a control area and the
point of delivery is similarly identified), or
it may include the identities of the respective
bus bars of the particular generators and
loads (e.g., in the case of transmission within,

183 FERC at 62,453.

out of or into a transmission provider’s
transmission system).2

The June 18 Order made clear that a
transmission provider’s individual
Open Access Tariff determines what
source and sink information is to be
disclosed by a customer as part of a
completed request for transmission
service. Depending on the terms of a
transmission provider’s individual
Open Access Tariff, all of the
transmission provider’s customers may
uniformly be required to provide source
and sink information that includes the
identities of the respective control areas
only (e.g., in the case of point-to-point
transmission across a transmission
provider’s system, both the point of
delivery and point of receipt are
identified as control areas). Another
transmission provider’s Open Access
Tariff may uniformly require the
customers to reveal the identities of the
respective bus bars of the particular
generators and loads. However, in either
case, all of the transmission provider’s
customers are treated in a comparable
manner. We expect that the tariff
information requirements developed by
the transmission provider are adequate
to evaluate transmission service
requests and facilitate service. A
transmission provider may not require
more detailed information from some
customers, while requiring less specific
information from other customers
(including requests from its own
wholesale merchant function or
affiliates). Nothing EPSA has raised on
rehearing has persuaded us to eliminate
the discretion that transmission
providers are afforded on this matter.

Moreover, EPSA has not offered a
compelling argument as to why a
transmission provider should not be
allowed to require the disclosure of
specific bus bar information. The June
18 Order did not offer a definition of
source and sink information applicable
to all circumstances. This omission was
not an oversight. In the Commission’s
view, it would be premature for the
Commission to dictate such a definition
at the present time for several reasons.
First, this is still an evolving area and
it would be premature to draft a
definition that would restrict further
developments in the industry. By
having the Commission define ““‘source”
and “‘sink,” these developments may be
impeded. Second, in any event, before
drafting such a definition, we would
invite input from all interested persons
and this has not yet occurred. Third,
while conceivably we could attempt to
draft a definition of source and sink for
purposes of OASIS unmasking, while

2]d. at 62,453, n.14.
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leaving the matter undefined for other
purposes, this would be both
cumbersome and confusing.

2. Impact of Unmasking on the Short-
Term Market

On rehearing, EPMI argues that the
Commission failed to consider the
harmful impact unmasking would have
on the short-term market. Specifically,
EPMI argues that the Commission failed
to consider that power marketers would
lose the benefits of follow-on short-term
transactions and that this would drive
them out of this market. EPMI also
argues that the benefits of disclosure are
minimal. Together, EPMI argues, these
factors should lead the Commission to
reverse the findings on unmasking of
the June 18 Order.

We disagree. As we noted in the June
18 Order,3 our decision to require that
certain arguably sensitive business
information be disclosed is consistent
with judicial directives to focus on the
needs of the overall market, rather than
focusing on protecting the interests of
individual competitors within the
market.

The June 18 Order contained an
extensive discussion of Alabama Power
Company v. Federal Power Commission,
511 F.2d 383, 390-91, D.C. Cir. (1974),
a case where the court of appeals
affirmed our refusal to amend a rule that
required affected utilities to publicly
disclose their monthly Form No. 423
reports of fuel purchases. The court in
Alabama Power considered various
arguments that, on the one hand,
“disclosure of information would lead
to bargaining disadvantages in future
fuel contract negotiations,” 4 and that,
on the other hand, any bargaining
disadvantage as a result of disclosure
would merely reflect the removal of
information imperfections in an
otherwise competitive market thereby
facilitating efficient allocation of
resources.>5

The court concluded that the
dissemination of information in a
competitive market tends to “‘facilitate
prompt adjustment to the market
clearing price by all parties to
transactions.” 6

Moreover, the court found that,

a sudden improvement in the availability of
information may deprive a buyer of an
advantage he enjoyed when, under more
imperfect dissemination, he exploited a
seller’s ignorance of the market price. * * *
Generally, however, laws and practices to
safeguard competition assume that its prime

383 FERC at 62,456, n.48.
4511 F.2d at 390.

51d.

61d. at 391, n.13.

benefits do not depend on secrecy of
agreements reached in the market.”

EPMI would have the Commission
protect a market niche that some market
participants may have enjoyed by virtue
of possessing market-related
information that has not been available
to others. As in Alabama Power, by
requiring disclosure, the Commission is
merely removing information
imperfections in an otherwise
competitive market,8 thereby facilitating
the efficient allocation of resources.®

While not specifically mentioning the
Alabama Power case in its rehearing
request, EPMI seeks to sidestep
Alabama Power’s precedent by
characterizing the potential harm to
itself and other power marketers (that it
argues might result from unmasking
source and sink information) as harmful
to the short-term market as a whole.
This characterization ignores that power
marketers are only one category of
participant in the short-term market,
and that their interests may not be
entirely consonant with those of the
short-term market as a whole.

The June 18 Order gave full
consideration to the possible harmful
competitive impact of unmasking on
power marketers. These factors were
carefully weighed against the expected
benefits of unmasking to the market as
a whole. These benefits included: (1)
promoting competition in the overall
market; (2) fostering greater public
confidence in the integrity of OASIS
postings; (3) improving the open access
use of transmission systems comparable
to that enjoyed by transmission
providers; and (4) allowing better
monitoring of discriminatory
practices.10 In our view, EPMI
underestimates the benefits of
unmasking and overestimates the
possible harmful impact of unmasking.
Understandably, EPMI is concerned
with protecting its own market position.
However, by necessity, the
Commission’s responsibilities demand a
broader perspective. We find that the
overall benefits of unmasking outweigh
the potential harm to power marketers.
Accordingly, we will deny EPMI’s
rehearing request on this issue.
However, EPMI or others may request
that we revisit this issue in the future.

3. Time of Disclosure

EPSA seeks rehearing of the June 18
Order’s decision to require disclosure of

71d.

8 EPMI has not alleged on rehearing that the
market for the sale of wholesale electric power is
not a competitive market.

9511 F.2d at 391, n.13.

1083 FERC at 62,456 & n. 48.

source and sink information at the time
that the transmission provider updates
the transmission reservation posting to
show confirmation of the transmission
provider’s acceptance of the
transmission customer’s request. EPSA
argues that this would be premature and
that disclosure should not be made until
the underlying transmission and power
sale components of the transaction are
completed.

While EPSA’s proposal would not
have a large impact on short-term
transactions, under EPSA’s proposed
timetable, in the case of a longer-term
transaction, e.g., a request for monthly
service, information about the
transaction would not be disclosed until
more than a month after the OASIS
negotiations had been completed.
Likewise, under EPSA’s proposed
timetable, requests for yearly service
would not be unmasked until more than
a year after they are negotiated. We find
these results undesirable and contrary to
our goal of promoting competition
through the timely disclosure of market
information. Our action would allow the
Commission and customers to detect
discriminatory practices in a more
timely manner. Accordingly, we will
deny EPSA'’s request for rehearing on
this issue.

4. Feasibility of On-Line Negotiation of
Discounts

On rehearing, EPMI also argues that
requiring the on-line negotiation of
discounts is not feasible, and will result
in discounts no longer being offered. At
this time, we will not modify our
requirement that discounts be
negotiated on the OASIS by an
unproven prediction that this might
diminish the availability of negotiated
discounts. At this stage in the process,
there is no evidence available (nor could
there be) that would either validate or
contradict EPMI’s assertion. No such
evidence would be available until the
requirement for on-line discounting is
implemented and we are able to assess
whether discounts continue to be
negotiated or not. However, EPMI or
others may request that we revisit this
issue in the future.

The Commission orders:

The requests for rehearing of EPSA
and EPMI are hereby denied, as
discussed in the body of this order.

By the Commission. Commissioner Bailey
dissented with a separate statement attached.
Linwood A. Watson, Jr.,

Acting Secretary.

BAILEY, Commissioner, dissenting

| continue to dissent from the majority’s
decision to require public disclosure of
source and sink information on the OASIS at
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the time of customer confirmation of service.
| continue to adhere to my rationale for
dissenting as articulated in the June 18, 1998
order in this proceeding. See Open Access
Same-Time Information System and
Standards of Conduct, 83 FERC 161,360 at
62,467-69 (1998) (Bailey, Commn'r,
dissenting in part). | continue to believe that
the public’s and the Commission’s need for
source and sink information, at the time of
customer confirmation, for the purpose of
detecting possible undue discrimination or
preference in the provision of transmission
service does not outweigh the Commission’s
interest in promoting competitive markets by
protecting against the disclosure of
commercially sensitive information.

| add only two points to my earlier dissent
on the subject. First, | fail to see any reason
why another balance cannot be struck that
provides information necessary for market
monitoring and enforcement while
maintaining respect for (what we are
informed is) commercially sensitive
information. Specifically, | do not
understand how the Commission’s very
legitimate interest in monitoring markets and
protecting against the abuse of monopoly
power by transmission providers would be
jeopardized by further delaying the public
disclosure of source and sink information for
30 additional days after finalization of the
transaction and the transmission provider’s
update of its transmission reservation
posting. (I agree with the majority that
EPSA'’s request to delay disclosure until after
completion of the power sale and
accompanying transmission service might
not allow for timely disclosure of information
concerning longer-term transactions; | would
shorten the requested delay to 30 days to
avoid this problem.) Nor do | understand
why the Commission should not require
transmission providers uniformly to provide
source and sink information on a control area
basis, as requested on rehearing by EPSA.
Such a requirement would have the dual
benefit of better protecting commercially
sensitive information while promoting
uniformity among OASIS sites, to the benefit
of all transmission customers.

Second, | view the majority’s disposition as
overly dismissive of the role of power
marketers and intermediaries in competitive
markets. | am not prepared to decide, as does
the majority (slip op. at 3-5), that the
competitive interest of marketers is or may be
inconsistent with the competitive interest of
the power market as a whole. | am not
willing to dismiss cavalierly the objections of
Enron and EPSA that marketers may be
driven out of short-term markets if forced to
disclose immediately the details of the
transactions they arrange. Neither | nor any
of my colleagues can be entirely sure whether
immediate disclosure of this type of sensitive
information will drive market participants
out of certain markets, or whether the
“overall market” is improved or degraded
with the combination of more market
information and fewer market participants.

In these circumstances, | would strike
another balance between information
disclosure and concern for the commercial
sensitivity that is more respectful of the
important arguments presented on rehearing.

As | recently explained in a slightly different
context:

The Commission must have considerable
information from the companies it regulates
to continue to ensure that they operate in a
manner consistent with their statutory
responsibilities; however, it remains crucial
for the Commission to consider at what point
the usefulness of information becomes
outweighed by the competitive implications
of disclosure.

American Electric Power Company and
Central and South West Corporation, Docket
Nos. EC98-40-000, et al., slip op. at 3—-4
(Bailey, Commn’r, dissenting in part). |
believe that point has been crossed in the
present circumstances.

Vicky A. Bailey,
Commissioner.
[FR Doc. 99-3952 Filed 2-17-99; 8:45 am]

BILLING CODE 6717-01-P

DEPARTMENT OF STATE

22 CFR Part 41
[Public Notice 2926]

Documentation of Nonimmigrants
Under the Immigration and Nationality
Act, as Amended—Waiver by Secretary
of State and Attorney General of
Passport and/or Visa Requirements for
Certain Categories of Nonimmigrants

AGENCY: Department of State.
ACTION: Interim rule.

SUMMARY: Current regulations contain a
joint Secretary of State/Attorney General
(Secretary/AG) list of waivers of visas
and/or passports for certain
nonimmigrants including a provision
for nationals of the British Virgin
Islands (BVI) entering the United States
(U.S.) Virgin Islands. This rule extends
that provision to include nationals of
the BVI who seek to enter the U.S.
mainland temporarily for business or
pleasure through the port-of-entry at St.
Thomas, U.S. Virgin Islands.

DATES: This rule is effective February
18, 1999.

FOR FURTHER INFORMATION CONTACT: H.
Edward Odom, Chief, Legislation and
Regulations Division, Visa Services,
Department of State, Washington, D.C.
20520-0106, (202) 663-1204.
SUPPLEMENTARY INFORMATION:

Why Is This Being Done?

The U.S. consulate at St. Johns,
Antigua, is one of a number of small
posts the State Department has closed in
recent years for budgetary reasons. This
has created a serious inconvenience for
nationals of the BVI who, if they wished
to visit the United States, have had to
apply for a nonimmigrant visa by either

going to Barbados, the nearest consular
office, or applying by mail which is
time-consuming. The BVI government
asked that some ameliorating action be
taken if possible. The Department and
the Immigration and Naturalization
Service (INS), after a joint study,
decided that waiving the nonimmigrant
visa for visitors for business and
pleasure was the most appropriate way
to ease the situation and still maintain
the safeguards of the Immigration and
Nationality Act (INA).

What Is the Legal Basis for This Action?

Section 212(d)(4) of the INA provides
that the Secretary and AG may jointly
waive visa and/or passport requirements
on the basis of reciprocity for nationals
of foreign contiguous territories or
adjacent islands and residents thereof
who have a common nationality with
such nationals. That is the basis for the
current regulations at 22 CFR 41.2 and
for their expansion with this rule.

What Is the Difference Between This
and What Is Now in the Regulations?

The current regulation only permits
the entry of BVI nationals not in
possession of a valid visitor’s visa into
the U.S. Virgin Islands. If they wish to
enter any other part of the United States,
they must not only have a passport, but
also a visa. This amendment will permit
visitors for business or pleasure, that is,
persons described in INA 101(a)(15)(B),
to enter without a visa if they meet
certain other requirements. They must
have a Certificate of Good Character
issued by the Royal Virgin Islands
Police Department, must leave through
the port of St. Thomas by air directly for
the United States, and must satisfy the
immigration officer at that pre-
inspection station that they are
admissible in all respects. A BVI
national wishing to enter the United
States for any other purpose as a
nonimmigrant must have a
nonimmigrant visa. See the Immigration
and Naturalization Service rule
published elsewhere in this issue of the
Federal Register.

Regulatory Analysis and Notices
Interim Rule

The implementation of this rule as an
interim rule, with a 60-day provision for
post-promulgation public comments, is
based on the ““good cause” exceptions
set forth at 5. U.S.C. 553(b)(3)(B) and
553(d)(3). It provides a benefit to the
persons affected and thus to U.S.
businesses patronized by them. It also
provides a significant workload
reduction for the Department. Delay of
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the benefit for public notice and
comment is unnecessary.

The Regulatory Flexibility Act

Pursuant to § 605 of the Regulatory
Flexibility Act, the Department has
assessed the potential impact of this
rule, and the Assistant Secretary for
Consular Affairs hereby certifies that it
is not expected to have a significant
economic impact on a substantial
number of small entities.

E.O. 12988 and E.O. 12866

This rule has been reviewed as
required under E.O. 12998 and
determined to be in compliance
therewith. This rule is exempt from
review under E.O. 12866, but has been
reviewed internally by the Department
to ensure consistency therewith. The
rule does not directly affect states or
local governments or Federal
relationships and does not create
unfunded mandates.

5 U.S.C. Chapter 8

As required by 5 U.S.C., chapter 8, the
Department has screened this rule and
determined that it is not a major rule, as
defined in 5 U.S.C. 80412.

Paperwork Reduction Act

This rule will eliminate certain
paperwork requirements, rather than
adding to them.

List of Subjects in 22 CFR Part 41

Aliens, Nonimmigrants, Passports and
visas.

In view of the foregoing, 22 CFR part
41 is amended as follows:

PART 41—[AMENDED]

1. The authority citation for part 41
continues to read:

Authority: 8 U.S.C. 1104.

2. Section 41.2(f) is revised to read as
follows:
* * * * *

§41.2 Waiver by Secretary of State and
Attorney General of passport and/or visa
requirements for certain categories of
nonimmigrants.

(f) Nationals and residents of the
British Virgin Islands.

(1) A national of the British Virgin
Islands and resident therein requires a
passport but not a visa if proceeding to
the United States Virgin Islands.

(2) A national of the British Virgin
Islands and resident therein requires a
passport but does not require a visa to
apply for entry into the United States if
such applicant:

(i) Is proceeding by aircraft directly
from St. Thomas, U.S. Virgin Islands;

(ii) Is traveling to some other part of
the United States solely for the purpose
of business or pleasure as described in
INA 101(a)(15)(B);

(iii) Satisfies the examining U.S.
Immigration officer at that port of entry
that he or she is admissible in all
respects other than the absence of a visa;
and

(iv) Presents a current Certificate of
Good Conduct issued by the Royal
Virgin Islands Police Department
indicating that he or she has no criminal
record.

* * * * *
Dated: November 2, 1998.
Mary A. Ryan,

Assistant Secretary for Consular Affairs.
[FR Doc. 99-3983 Filed 2—-17-99; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD01-98-125]

RIN 2115-AE46

Special Local Regulations: Greenwood

Lake Powerboat Classic, Greenwood
Lake, NJ

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing permanent special local
regulations that will be enacted
annually for the annual Greenwood
Lake Powerboat Classic. This action is
necessary to provide for the safety of life
on navigable waters during the event.
This action is intended to restrict vessel
traffic in the southern end of
Greenwood Lake, New Jersey.

DATES: This final rule is effective March
22, 1999.

ADDRESSES: Documents as indicated in
this preamble are available for
inspection or copying at Coast Guard
Activities New York, 212 Coast Guard
Drive, Staten Island, New York 10305,
or deliver them to room 205 at the same
address between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (718)
354-4193.

FOR FURTHER INFORMATION CONTACT:
Lieutenant J. Lopez, Waterways
Oversight Branch, Coast Guard
Activities New York (718) 354-4193.
SUPPLEMENTARY INFORMATION:

Regulatory History

On November 13, 1998, the Coast
Guard published a notice of proposed

rulemaking entitled Special Local
Regulations: Greenwood Lake
Powerboat Classic, Greenwood Lake,
New Jersey in the Federal Register (63
FR 63426). The Coast Guard did not
receive any letters commenting on the
proposed rulemaking. No public hearing
was requested, and none was held.

Background and Purpose

The Greenwood Lake Powerboat
Association and the West Milford, New
Jersey Chamber of Commerce sponsor
this annual high-speed powerboat race
with approximately 60 race boats, up to
20 feet in length, participating in the
event. An average of 125 spectator craft
view this event each year. The race will
take place on the southern end of
Greenwood Lake, New Jersey. The
regulated area encompasses all waters of
Greenwood Lake north of 41°08'N and
south 41°09'N (NAD 1983). The
shoreline comprises the eastern and
western boundaries. The northern
boundary will be marked by 6
temporary buoys. The more narrow
southern boundary will be marked by 4
temporary buoys. This regulation is
effective annually from 10 a.m. until 7
p.m. on Saturday and Sunday, the first
weekend before Memorial Day weekend.
The race boats will be competing at high
speeds with numerous spectator craft in
the area, creating an extra or unusual
hazard in the navigable waterway. This
regulation prohibits all vessels not
participating in the event, swimmers,
and personal watercraft from transiting
this portion of Greenwood Lake during
the races. It is needed to protect the
waterway users from the hazards
associated with high-speed powerboats
racing in confined waters. Marine traffic
will be able to transit through the area
at various times between races at the
direction of the Coast Guard Patrol
Commander.

Regulatory Evaluation

This final rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The Coast Guard expects the
economic impact of this final rule to be
so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. Although this
regulation prevents traffic from
transiting a portion of the southern end
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of Greenwood Lake during the races, the
effect of this regulation will not be
significant for several reasons: the
limited duration that the regulated area
is in effect, marine traffic is able to
transit through the regulated area at
various times between races at the
direction of the Coast Guard Patrol
Commander, the event takes place on an
inland lake that has no commercial
traffic, it is an annual event with local
support, and advance notifications will
be made to the local maritime
community via facsimile. Vessels,
swimmers, and personal watercraft of
any nature not participating in this
event will be unable to transit through
or around the regulated area during this
event unless authorized by the Coast
Guard Patrol Commander.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considered whether this final rule will
have a significant economic impact on
a substantial number of small entities.
“Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

For the reasons stated in the
Regulatory Evaluation section above, the
Coast Guard certifies under 5 U.S.C.
605(b) that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information

This final rule does not provide for a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed this
final rule under the principles and
criteria contained in Executive Order
12612 and has determined that this final
rule does not have sufficient
implications for federalism to warrant
the preparation of a Federalism
Assessment.

Unfunded Mandates

Under the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4), the
Coast Guard must consider whether this
rule will result in an annual
expenditure by state, local, and tribal
governments, in the aggregate of $100
million (adjusted annually for inflation).
If so, the Act requires that a reasonable
number of regulatory alternatives be
considered, and that from those
alternatives, the least costly, most cost-
effective, or least burdensome

alternative that achieves the objective of
the rule be selected. No state, local, or
tribal government entities will be
effected by this rule, so this rule will not
result in annual or aggregate costs of
$100 million or more. Therefore, the
Coast Guard is exempt from any further
regulatory requirements under the
Unfunded Mandates Act.

Environment

The Coast Guard considered the
environmental impact of this final rule
and concluded that under figure 2-1,
paragraph 34(g) of Commandant
Instruction M16475.1C, this final rule is
categorically excluded from further
environmental documentation. A
‘““Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 100 as follows:

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233 through 1236; 49
CFR 1.46; 33 CFR 100.35.

2. Add §100.120 to read as follows:

§100.120 Special Local Regulations:
Greenwood Lake Powerboat Classic,
Greenwood Lake, New Jersey.

(a) Regulated area. All waters of
Greenwood Lake, New Jersey north of
41°08' N and south of 41°09' N (NAD
1983). The shoreline comprises the
eastern and western boundaries.

(b) Special local regulations.

(1) Vessels not participating in this
event, swimmers, and personal
watercraft of any nature are prohibited
from entering or moving within the
regulated area unless authorized by the
Patrol Commander.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
U.S. Coast Guard patrol personnel
include commissioned, warrant, and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator of a vessel
shall proceed as directed.

(c) Effective period. This section is in
effect annually on Saturday and Sunday

from 10 a.m. until 7 p.m. on the first

weekend before Memorial Day weekend.
Dated: February 5, 1999.

R.M. Larrabee,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 99-3941 Filed 2—17-99; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD13-99-001]

Drawbridge Operations Regulations;
Columbia River, Oregon , Washington

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Thirteenth
Coast Guard District has issued a
temporary deviation from the
regulations governing the operation of
the Burlington Northern Santa Fe
Railroad Bridge across the Columbia
River, mile 105.6, between VVancouver,
Washington, and Portland, Oregon. This
deviation allows the owner to close the
swing span from 6 a.m. February 28, to
6 a.m. March 4, 1999. The closure will
accommodate major repair to the center
bearing and other mechanical
components. The approved temporary
deviation is contingent upon
coincidence with Columbia River
navigation lock maintenance closure.

DATES: This deviation is effective from
6 a.m. February 28, 1999, to 6 a.m.
March 4, 1999.

FOR FURTHER INFORMATION CONTACT:
John E. Mikesell, Chief, Plans and
Programs Section, Aids to Navigation
and Waterways Management Branch,
Telephone (206) 220-7272.
SUPPLEMENTARY INFORMATION: The
Burlington Northern Santa Fe Railroad
Bridge has a deteriorating center bearing
which eventually could cause failure of
alignment and operation of the swing
span. This closure will enable the owner
to repair this essential component as
well as some others of lesser
importance. While the Columbia River
bears substantial commercial navigation
in this reach, the Coast Guard
anticipates that the impact will be less
during the upstream lock maintenance
closure currently scheduled for the
same period. Recreational boating traffic
is minimal at this season.

The bridge normally opens on signal
at all times for the passage of vessels.
This temporary deviation would permit
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the swing span to remain closed from 6
a.m. February 28 to 6 a.m. March 4,
1999.

Dated: February 3, 1999.
Paul M. Blayney,

Rear Admiral, U.S. Coast Guard, Commander,
13th Coast Guard District.

[FR Doc. 99-3943 Filed 2—-17-99; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[COTP Los Angeles-Long Beach, CA; 98—
012]

RIN 2115-AA97
Safety Zone; Santa Barbara Channel,
CA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule; request for
comments.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the navigable waters of the United
States around the Stearns Wharf pier
complex located in Santa Barbara,
California. The safety zone is necessary
to ensure the safety of the public during
the demolition and reconstruction of the
pier. The Coast Guard is establishing a
safety zone in all navigable waters
falling within a rectangular box
extending 100 feet from the outer limits
of all sides of Stearns Wharf, beginning
at the seaward end of the wharf and
extending back along the wharf 600 feet
towards shore. For reference purposes,
the seaward end of the wharf is located
at 34°-23'-30"N, longitude: 119°-41'-
10"W. This safety zone will be in effect
from December 9, 1998, 12:00 p.m.
(PDT), until March 31, 1999, 12:00 p.m.
(PDT). Entry into, transit through, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port or a designated
representative thereof.
DATES: This regulation will be in effect
from December 9, 1998, 12:00 p.m.
(PDT) until March 31, 1999, 12:00 p.m.
(PDT). If the need for this safety zone
terminates before March 31, 1999, the
Captain of the Port will cease
enforcement of this safety zone and will
announce that fact via Broadcast Notice
to Mariners.

Comments must be received on or
before April 19, 1999.
ADDRESSES: Comments should be
mailed to Commanding Officer, Coast
Guard Marine Safety Office Los
Angeles-Long Beach, 165 N. Pico

Avenue, Long Beach, CA 90802.
Comments received will be available for
inspection and copying in the Port
Safety Division of Coast Guard Marine
Safety Office of Los Angeles-Long Beach
from 9 a.m. to 4 p.m. (PDT), Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Rich Sorrell, Marine Safety
Detachment Santa Barbara, 111 Harbor
Way, Santa Barbara, CA 93109; (805)
962-7430.

SUPPLEMENTARY INFORMATION:
Regulatory Information

In accordance with 5 U.S.C. 553, a
notice of proposed rule making (NPRM)
was not published for this regulation
and good cause exists for making it
effective prior to or less than 30 days
after Federal Register publication.
Publishing an NPRM and delaying the
effective date would be contrary to the
public interest since the need for the
pier construction arose from an
unanticipated fire and the demolition
and reconstruction of the pier has
already begun.

Although this rule being published as
a temporary final rule without prior
notice, an opportunity for public
comment is nevertheless desirable to
ensure the rule is both reasonable and
workable. Accordingly, persons wishing
to comment may do so by submitting
written comments to the office listed in
ADDRESSES in this preamble. Comments
must be received on or before April 19,
1999. Those providing comments
should identify the docket number for
the regulation (COTP Los Angeles-Long
Beach, CA; 98-012) and also include
their name, address, and reason(s) for
each comment presented. Based upon
the comments received, the regulation
may be changed.

The Coast Guard plans no public
meeting. Persons may request a public
meeting by writing the Marine Safety
Office Los Angeles-Long Beach at the
address listed in ADDRESSES in this
preamble.

Discussion of Regulation

This safety zone is necessary to
safeguard all personnel and property
during the extensive repairs and
reconstruction of Stearns Wharf. The
activities surrounding the demolition
and construction pose a direct threat to
the safety of surrounding vessels,
persons, and property, and create an
imminent navigational hazard. This
safety zone is necessary to prevent
spectators, recreational and commercial
craft from the hazards associated with
the reconstruction. Persons and vessels
are prohibited from entering into,

transiting through, or anchoring within
the safety zone unless authorized by the
Captain of the Port Los Angeles-Long
Beach or a designated representative
thereof.

Regulatory Evaluation

This temporary regulation is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential cost and benefits under section
6(a)(3) of that order. It has been
exempted from review by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (44 FR
11040; February 26, 1997). The Coast
Guard expects the economic impact of
this regulation to be so minimal that a
full Regulatory Evaluation under
Paragraph 10(e) of the regulatory
policies and procedures of the
Department of Transportation is
unnecessary.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this rule will
have a significant economic impact on
a substantial number of small entities.
“Small entities” may include small
businesses and not-for-profit
organizations that are dominant in their
respective fields, and governmental
jurisdictions with populations less than
50,000. For the same reasons set forth in
the above Regulatory Evaluation, the
Coast Guard certifies under 5 U.S.C.
605(b) that this rule is not expected to
have a significant economic impact on
any substantial number of entities,
regardless of their size.

Assistance for Small Entities

In accordance with §213(a) of the
Small Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
the Coast Guard wants to assist small
entities in understanding this rule so
that they can better evaluate its effects
on them and participate in the
rulemaking process. If your small
business or organization is affected by
this rule and you have questions
concerning its provisions or options for
compliance, please contact Lieutenant
Rick Sorrell, Coast Guard Marine Safety
Detachment, Santa Barbara, CA, at (805)
962-7430.
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Federalism

The Coast Guard has analyzed this
regulation under the principles and
criteria contained in Executive Order
12612, and has determined that this rule
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this temporary
regulation and concluded that under
Chapter 2.B.2. of Commandant
Instruction M16475.1C, Figure 2-1,
paragraph (34)(g), it will have no
significant environmental impact and it
is categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination
and an Environmental Analysis
checklist is available for inspection and
copying and the docket is to be
maintained at the address listed in
ADDRESSES in the preamble.

Unfunded Mandates

Under the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4), the
Coast Guard must consider whether this
rule will result in an annual
expenditure by state, local, and tribal
governments, in the aggregate of $100
million (adjusted annually for inflation).
If so, the Act requires that a reasonable
number of regulatory alternatives be
considered, and that from those
alternatives, the least costly, most cost-
effective, or least burdensome
alternative that achieves the objective of
the rule be selected.

No state, local, or tribal government
entities will be affected by this rule, so
this rule will not result in annual or
aggregate costs of $100 million or more.
Therefore, the Coast Guard is exempt
from any further regulatory
requirements under the Unfunded
Mandates Act.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation
In consideration of the foregoing,
subpart F of part 165 of title 33, Code

of Federal Regulations, is amended as
follows:

PART 165—[AMENDED]

1. The authority citation for 33 CFR
part 165 continues to read as follows:
Authority: 33 U.S.C. 1231; 50 U.S.C. 191;

33 CFR 1.05-1(g), 6.04-1, 6.04-6 and 160.5;
49 CFR 1.46.

2. A new section 165.T11-061 is
added to read as follows:

§165.T11-061 Safety Zone: Santa Barbara
Channel, CA

(a) Location. The following area is
established as a safety zone: all
navigable waters falling within a
rectangular box extending 100 feet from
the outer limits of all sides of Stearns
Wharf, beginning at the seaward end of
the wharf and extending back along the
wharf 600 feet towards shore. For
reference purposes, the seaward end of
the wharf is located at 34°24'30"'N,
longitude: 119°41'10"W.

(b) Effective Dates. This safety zone
will be in effect from December 9, 1998,
12:00 p.m. (PDT) until March 31, 1999,
12:00 (PDT). If the need for this safety
zone terminates before March 31, 1999,
the Captain of the Port will cease
enforcement of this safety zone and will
announce that fact via Broadcast Notice
to Mariners.

(c) Regulations. In accordance with
the general regulations in § 165.23 of
this part, entry into, transit through, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port or a designated
representative thereof.

Dated: December 9, 1998.
G.F. Wright,

Captain, U.S. Coast Guard, Captain of the
Port, Los Angeles-Long Beach.

[FR Doc. 99-3768 Filed 2-17-99; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD09-97-002]
RIN 2115-AE84

Regulated Navigation Area; Air
Clearance Restrictions at the Entrance
to Lakeside Yacht Club and the
Northeast Approach to Burke
Lakefront Airport in the Cleveland
Harbor, OH

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard has
established a regulated navigation area
at the entrance to the Lakeside Yacht
Club in Cleveland Harbor, Ohio,
underneath the northeast approach to
the Burke Lakefront Airport, to avoid
conflict with the safety parameters for
an instrument-guided aircraft approach
slope. This regulation creates a set of
restricted areas, some of which prohibit

docking of vessels of certain heights,
others require vessels of certain heights
to obtain clearance from the airport
before entering or leaving the entrance
to the yacht club during times when the
instrument system is in use. Vessels
with masts less than 41 feet above the
waterline are not affected by this rule.
Vessels with masts between 41 and 45
feet above the waterline are restricted
from one location. Vessels with masts
between 45 and 95 feet above the
waterline are required to obtain a
routine clearance by radio or telephone
before navigating through the area.
Vessels with masts between 53 and 95
feet above the waterline are limited to
certain specified areas for docking.
Vessels with masts 95 feet or more
above the waterline, none of which
currently uses the area, are prohibited
from any entry into the area.

DATES: This final rule is effective March
22,1999.

ADDRESSES: Documents as indicated in
this preamble are available for
inspection or copying at the Ninth Coast
Guard District, Room 2069, 1240 E.
Ninth Street, Cleveland, Ohio,
441992060, between 7:30 a.m. and 4
p-m., Monday through Friday, except
Federal holidays. The telephone number
is 216-902—6050.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Lynn Goldhammer, Assistant
Chief, Marine Safety Analysis and
Policy Branch, Ninth Coast Guard
District, Room 2069, 1240 E. Ninth
Street, Cleveland, Ohio, 44199-2060,
(216) 902-6050.

SUPPLEMENTARY INFORMATION:

Regulatory History

On August 7, 1998, the Coast Guard
published a notice of proposed
rulemaking entitled Regulated
Navigation Area—Air Clearance
Restrictions at the Northeast Entrance to
Lakeside Yacht Club and Approach to
Burke Lakefront Airport in Cleveland
Harbor, OH in the Federal Register (63
FR 152). The Coast Guard received no
letters commenting on the proposed
rulemaking. No public hearing was
requested and none was held.

Background and Purpose

Burke Lakefront Airport, located next
to Cleveland Harbor in Cleveland, Ohio,
has installed an instrument-guided
approach system for the northeast
approach to the Airport. The new
system is important to maintaining safe
and commercially viable airport
operations. Under Federal Aviation
Administration flight standards, this
instrument-guided approach, during
times when available for use, requires a
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more extensive zone of air clearance northeast end of the runway, and the The configuration of the area between
than the existing visual approach. The entrance channel leading into the yacht  the airport and the yacht club is
Lakeside Yacht Club is located in club docks is immediately adjacent to depicted in Illustration 1 here.
Cleveland Outer Harbor near the the end of the runway (Runway 24R). BILLING CODE 4910-15-M
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Illustration 1. Approach to Lakeside Yacht Club and Minimum Air
Clearances for Burke Lakefront Airport Instrument Approach

328°T 328°T 328°T
81°40°02.60”W 81°39°58.47” W 81°39°47.45” W 200 feet (approx.)
A A A el '
| | Warning Signs | North ﬂ
BURKE : : i/ (Planned) !
LAKEFRONT | = |
AIRPORT

AIRCRAFT APPROACH PATH

:: ..............
RUNWAY 24R

VESSEL APPROACH PATH ]
|
POINT B
41°31°19.67” N [ : ‘ CLEVELAND
81°40°19.17” n €T Gas Dock ‘ OUTER
— >0 — o / R
- : ———@<——— poInT A HARBO
41°31°33.45” N
(1]
2320 T LAKESIDE 8139 17.45" W
YACHT
CLUB
;‘i]“n";":gnne N Lakeside Yacht Club
enip Lakeside Yacht Club  Private Light
Burke Lakefront Airport Private Light Private Light (Existing)
(Planned) (Existing) Flashing Green
At 41°31°28.00” N, 81°40°02.60”W Flashing Red

Flashing Yellow

Restricted Areas, Based on an Extreme High Water Level of 577 Mean Sea Level (MSL)

Area MSL Air Applicable Restrictions
- Clearance  Mast Heights
1 618 41 feet No entry
2 622 45 feet No entry unless cleared, during designated times
3 640 63 feet No entry unless cleared, during designated times
4 630 53 feet No entry (no dockage)
5 640 63 feet No entry (no dockage)
6 672 95 feet No entry (no use of Yacht Club areas)

BILLING CODE 4910-15-C
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The shaded areas in the illustration
are those areas over water where the
safety parameters of the instrument
approach system create necessary
restrictions on the height of vessel
structures, in feet, with clearance levels
indicated in both mean sea level (MSL)
and height over high water (applicable
mast heights) based on an extreme high
water level of 577 feet MSL. The actual
boundaries of the area are defined by
exact geographic coordinates specified
in the regulation, based on calculations
from the Federal Aviation
Administration. Illustration 1 is an
approximate guide to how those
coordinates and areas fall over the area
when those coordinates are mapped on
to a nautical chart by the National
Oceanic and Atmospheric
Administration.

The Airport proposal raised two
questions: (1) What restriction on vessel
heights would be required to avoid
conflict with the approach slope safety
parameters? (2) How can those
parameters be protected without undue
restriction on vessel navigation and the
operation of the yacht club?

Clearance Requirements.

With the instrument-guided approach
installed by Burke Lakefront Airport
and the Federal Aviation
Administration, the center line of the
approach path comes down along the
northwest side of the Lakeside Yacht
Club entrance channel. This creates the
need for an air clearance area which
becomes lower as the approach nears
the southwest end of the channel. In
addition to the main clearance area
directly under the main approach path,
there is a slanted clearance area to the
side of the main approach path which
accounts for the skewing of the air
clearance areas over the south end of the
channel. This air clearance area extends
down to as low as 618 feet above mean
sea level (MSL) at the south end of the
entrance channel. The main part of the
channel used by vessels to transit in and
out of the Lakeside Yacht Club docks
(which normally bear to the east side of
the entrance along the south extension
of the jetty, where there is the best water
depth) is covered by an air clearance
area ranging from 622 to 640 feet above
MSL. Although there are no measurable
tides on the Great Lakes, water levels
vary according to yearly climate, season,
and weather. Water levels tend to run
highest during the summer. In addition,
they are subject to short-term increases
or sudden oscillations due to wind,
storm surges and geologic disturbances.
Therefore, safety parameters have been
based on the highest recorded levels.
The long-term monthly average level
(1860 through 1990) for Cleveland is

572.2 feet MSL, but levels have reached
a monthly average high of 573.9 feet
MSL (July 1996) and an all-time hourly
high of 576.3 feet MSL (in February
1997). Rounding up this all-time hourly
high, which reflects the variations
which can be created by storm
conditions, suggested 577 MSL as the
safe figure for high water to be
subtracted from the mean sea level air
clearance. This is the basis for the
‘““applicable structure or equipment
heights’ assigned to the various
restricted areas marked on illustration 1.
One of these restricted areas, area no. 1,
which applies to vessels with mast
heights as low as 41 feet, in fact covers
an area of shallow and obstructed water
outside of the normal route in and out
of the club, and therefore does not
actually affect the normal navigation of
any sailboats as long as they avoid
accidentally wandering into that area.
The relevant limit, at which some boats
become affected, is therefore the mast
height limit of 45 feet within restricted
area no. 2.

Yacht Club Operations

The yacht club currently
accommodates a number of sailboats
with mast heights ranging from 45 to 65
feet above the water line, including
sailboats belonging to members of the
Club and others visiting the Club, which
would be affected by these restrictions.
There is sufficient available room for
docking vessels with masts as high as 95
feet in Club facilities located further
away from the end of the runway than
the entrance channel, without intruding
into the glide slope safety parameters.
The primary problem, therefore, is to
avoid a conflict during the time that
sailboats with masts of 45 feet or more
are entering or leaving the entrance
channel. In discussions held between
representatives of the yacht club and the
Airport, it was agreed that the interests
of both parties could be accommodated
by a system for clearing vessels with
high masts for transit with the traffic
control tower. Vessel operators will be
advised of the requirement to obtain
clearance by a regulatory notice on the
nautical charts, various warning signs to
be provided by the Airport, and notice
to the members of the yacht club. In
addition, the airport has built a
permanent fixed marker with a light
alongside the entrance channel, marking
the outer corner of restricted area no. 1
in order to facilitate the safe passage
through the preferred half of the
channel. Clearance for transit through
areas no. 2 and 3 must be obtained by
telephone or radio call to the Burke
Lakefront Air Traffic Control Tower,
with radio calls being made on marine

band channel 14. This is an area wholly
within the protection of Cleveland
Harbor, with additional protection from
wave action provided by the airport
landfill to the north. It therefore should
be safe for vessels to temporarily hold
up outside the entrance to the yacht
club on the rare occasions when
clearance is required and cannot be
granted. There is also a fueling dock on
the outside of the entrance, within area
no. 3, providing a location where most
vessels requiring clearance can
temporarily tie up if necessary. Vessels
with masts 63 feet in height and over
would need to obtain clearance further
in advance before entering area no. 3
and the fueling dock location. Times
when a vessel would actually be
required to hold up will be rare, because
it is not necessary when aircraft make
normal visual approaches, and the
expected time that a vessel will have to
hold up is a maximum of fifteen
minutes. In addition, this regulation
provides for advance group clearances
to be provided for the convenience of
the yacht club to accommodate planned
events such as regattas on weekends.

Given the agreement between the two
relevant parties, the airport’s
commitment to provide lighted warning
signs, a lighted channel marker, and
clearance procedures, and the limited
number of larger sailboats which may be
affected by the clearance requirement,
the Coast Guard views this rule as a
reasonable and safe solution as long as
both parties maintain their existing
commitment to cooperate in making the
clearance system work. In order to
assure the Federal Aviation
Administration that conflict will be
avoided, and to insure the safety of both
vessels and aircraft, the Coast Guard has
promulgated this vessel clearance
requirement as a regulated navigation
area.

Discussion of Comments and Changes

During the 90 days since the Notice of
Proposed Rulemaking was published
discussing the air clearance restrictions
at the entrance to the Lakeside Yacht
Club, the Coast Guard has received no
comments and has made no changes to
the original proposed rule.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considered whether this rule will have
a significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
not-for-profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
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populations of less than 50,000.
Therefore, the Coast Guard certifies
under section 605(b) of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) that
this final rule will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This final rule does not provide for a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this regulation does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that, under section
2.B.2.c of Coast Guard Commandant
Instruction M16475.1B, it is
categorically excluded from further
environmental documentation, and has
so certified in the docket file.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and recordkeeping
requirements, Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS
AREAS—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-6, and 160.5; and 49
CFR 1.46.

2. Add §165.906 to read as follows:

§165.906 Lakeside Yacht Club in
Cleveland Harbor, Cleveland, OH—
regulated navigation areas.

(a) Restricted Areas. The following are
areas inside Cleveland Harbor which are
subject to navigational restrictions based
on the height of vessel masts as
specified in paragraph (b) of this
section. For the purpose of this section,
the term “mast” will be used to include
masts, antennae or any other portion of
the vessel extending above the
waterline. All of these areas are inside
the ““Lakeside Yacht Club entrance
channel,” defined as the water area
between the Lakeside Yacht Club jetties

and the Burke Lakefront Airport
landfill, or inside the “‘Lakeside Yacht
Club docks,” defined as the docking
area inside the Lakeside Yacht Club
jetties and immediately adjacent to
Lakeside Yacht Club.

(1) Restricted area no. 1. Restricted
area no. 1 is the water area on the
southwest end of the Lakeside Yacht
Club entrance channel which is
southwest of a line running 328° T and
northwest of a line running 232° T from
a point at 41°31'28.00" N, 81°40'02.60"
W, which point is marked by a fixed
flashing yellow light.

(2) Restricted area no. 2. Restricted
area no. 2 is the water area of the
Lakeside Yacht Club entrance channel
which is outside restricted area no. 1
and the entrance to the Yacht Club
docking area, and southwest of a line
running 328° T from the intersection of
81°39'58.47" W and reference line
running between point A at
41°31'33.45" N, 81°39'47.45" W and
point B at 41°31'19.67"" N, 81°40'19.17"
W.

(3) Restricted area no. 3. Restricted
area no. 3 is the water area of the
Lakeside Yacht Club entrance channel
which is outside restricted area no. 1,
and southwest of a line running 328° T
from point A at 41°31'33.45"" N.,
81°39'47.45" W.

(4) Restricted area no. 4. Restricted
area no. 4 is the area inside the Lakeside
Yacht Club docks which is southwest of
a line running 328° T from the
intersection of 81°39'58.47" W and a
reference line running between point A
at 41°31'33.45" N, 81°39'47.45" W and
point B at 41°31'19.67"" N, 81°40'19.17"
W, and northwest of the same reference
line.

(5) Restricted area no. 5. Restricted
area no. 5 is the area inside the Lakeside
Yacht Club docks which is outside
restricted area 4 and northwest of a line
183 feet southeast and parallel to a
reference line running between point A
at 41°31'33.45" N, 81°39'47.45" W and
point B at 41°31'19.67"" N, 81°40'19.17"
W.

(6) Restricted area no. 6. Restricted
area no. 6 is the area inside the Lakeside
Yacht Club docks which is outside
restricted areas 4 and 5.

(b) Restrictions applicable to vessels
of certain heights. Vessels with masts of
certain heights are subject to the
following restrictions with reference to
the restricted areas detailed in
paragraph (a) of this section. The height
of a vessel is the height above the water
line of masts, antennas, navigational
equipment, or any other structure.

(1)