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Presidential Documents

Title 3—

The President

Executive Order 13140 of October 6, 1999

1999 Amendments to the Manual for Courts-Martial, United
States

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including chapter 47 of title 10,
United States Code (Uniform Code of Military Justice, 10 U.S.C. 801-946),
in order to prescribe amendments to the Manual for Courts-Martial, United
States, prescribed by Executive Order 12473, as amended by Executive Order
12484, Executive Order 12550, Executive Order 12586, Executive Order
12708, Executive Order 12767, Executive Order 12888, Executive Order
12936, Executive Order 12960, and Executive Order 13086, it is hereby
ordered as follows:

Section 1. Part Il of the Manual for Courts-Martial, United States, is amended
as follows:
a. R.C.M. 502(c) is amended to read as follows:

*“(c) Qualifications of military judge. A military judge shall be a com-
missioned officer of the armed forces who is a member of the bar of
a Federal court or a member of the bar of the highest court of a State
and who is certified to be qualified for duty as a military judge by the
Judge Advocate General of the armed force of which such military
judge is a member. In addition, the military judge of a general court-
martial shall be designated for such duties by the Judge Advocate
General or the Judge Advocate General’s designee, certified to be
qualified for duty as a military judge of a general court-martial, and
assigned and directly responsible to the Judge Advocate General or the
Judge Advocate General’s designee. The Secretary concerned may pre-
scribe additional qualifications for military judges in special courts-
martial. As used in this subsection “military judge’” does not include
the president of a special court-martial without a military judge.”

b. R.C.M. 804 is amended by redesignating the current subsection (c)
as subsection (d) and inserting after subsection (b) the following new sub-
section (c):

““(c) Voluntary absence for limited purpose of child testimony.

(1) Election by accused. Following a determination by the military
judge that remote live testimony of a child is appropriate pursuant to
Mil. R. Evid. 611(d)(3), the accused may elect to voluntarily absent
himself from the courtroom in order to preclude the use of procedures
described in R.C.M. 914A.

(2) Procedure. The accused’s absence will be conditional upon his
being able to view the witness’ testimony from a remote location. Nor-
mally, a two-way closed circuit television system will be used to
transmit the child’s testimony from the courtroom to the accused’s lo-
cation. A one-way closed circuit television system may be used if
deemed necessary by the military judge. The accused will also be pro-
vided private, contemporaneous communication with his counsel. The
procedures described herein shall be employed unless the accused has
made a knowing and affirmative waiver of these procedures.

(3) Effect on accused’s rights generally. An election by the accused
to be absent pursuant to subsection (c)(1) shall not otherwise affect the
accused’s right to be present at the remainder of the trial in accord-
ance with this rule.”
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c. The following new rule is inserted after R.C.M. 914:

“Rule 914A. Use of remote live testimony of a child

(a) General procedures. A child shall be allowed to testify out of the
presence of the accused after the military judge has determined that
the requirements of Mil. R. Evid. 611(d)(3) have been satisfied. The
procedure used to take such testimony will be determined by the mili-
tary judge based upon the exigencies of the situation. However, such
testimony should normally be taken via a two-way closed circuit tele-
vision system. At a minimum, the following procedures shall be ob-
served:

(1) The witness shall testify from a remote location outside the
courtroom;

(2) Attendance at the remote location shall be limited to the child,
counsel for each side (not including an accused pro se), equipment
operators, and other persons, such as an attendant for the child,
whose presence is deemed necessary by the military judge;

(3) Sufficient monitors shall be placed in the courtroom to allow
viewing and hearing of the testimony by the military judge, the ac-
cused, the members, the court reporter and the public;

(4) The voice of the military judge shall be transmitted into the re-
mote location to allow control of the proceedings; and

(5) The accused shall be permitted private, contemporaneous com-
munication with his counsel.

(b) Prohibitions. The procedures described above shall not be used
where the accused elects to absent himself from the courtroom pursu-
ant to R.C.M. 804(c).”

d. R.C.M. 1001(b)(4) is amended by inserting the following sentences
between the first and second sentences:

“Evidence in aggravation includes, but is not limited to, evidence of
financial, social, psychological, and medical impact on or cost to any
person or entity who was the victim of an offense committed by the
accused and evidence of significant adverse impact on the mission,
discipline, or efficiency of the command directly and immediately re-
sulting from the accused’s offense. In addition, evidence in aggrava-
tion may 3

include evidence that the accused intentionally selected any victim or
any property as the object of the offense because of the actual or per-
ceived race, color, religion, national origin, ethnicity, gender, dis-
ability, or sexual orientation of any person.”

e. R.C.M. 1003(b) is amended—

(1) by striking subsection (4) and
(2) by redesignating subsections (5), (6), (7), (8), (9), (10), and (11)
as subsections (4), (5), (6), (7), (8), (9), and (10), respectively.

f. R.C.M. 1004(c)(7) is amended by adding at end the following new
subsection:

“(K) The victim of the murder was under 15 years of age.”

Sec. 2. Part Ill of the Manual for Courts-Martial, United States, is amended
as follows:

a. Insert the following new rule after Mil. R. Evid. 512:

“Rule 513. Psychotherapist-patient privilege

(a) General rule of privilege. A patient has a privilege to refuse to dis-
close and to prevent any other person from disclosing a confidential
communication made between the patient and a psychotherapist or an
assistant to the psychotherapist, in a case arising under the UCMJ, if
such communication was made for the purpose of facilitating diag-
nosis or treatment of the patient’s mental or emotional condition.

(b) Definitions. As used in this rule of evidence:
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(1) A “patient” is a person who consults with or is examined or
interviewed by a psychotherapist for purposes of advice, diagnosis, or
treatment of a mental or emotional condition.

(2) A “psychotherapist” is a psychiatrist, clinical psychologist, or
clinical social worker who is licensed in any state, territory, posses-
sion, the District of Columbia or Puerto Rico to perform professional
services as such, or who holds credentials to provide such services
from any military health care facility, or is a person reasonably be-
lieved by the patient to have such license or credentials.

(3) An *assistant to a psychotherapist” is a person directed by or
assigned to assist a psychotherapist in providing professional services,
or is reasonably believed by the patient to be such.

(4) A communication is ‘“confidential” if not intended to be dis-
closed to third persons other than those to whom disclosure is in fur-
therance of the rendition of professional services to the patient or
those reasonably necessary for such transmission of the communica-
tion.

(5) “Evidence of a patient’s records or communications” is testi-
mony of a psychotherapist, or assistant to the same, or patient records
that pertain to communications by a patient to a psychotherapist, or
assistant to the same for the purposes of diagnosis or treatment of the
patient’s mental or emotional condition.

(c) Who may claim the privilege. The privilege may be claimed by the
patient or the guardian or conservator of the patient. A person who
may claim the privilege may authorize trial counsel or defense coun-
sel to claim the privilege on his or her behalf. The psychotherapist or
assistant to the psychotherapist who received the communication may
claim the privilege on behalf of the patient. The authority of such a
psychotherapist, assistant, guardian, or conservator to so assert the
privilege is presumed in the absence of evidence to the contrary.

(d) Exceptions. There is no privilege under this rule:

(1) when the patient is dead;

(2) when the communication is evidence of spouse abuse, child
abuse, or neglect or in a proceeding in which one spouse is charged
with a crime against the person of the other spouse or a child of either
SpOUSE;

(3) when federal law, state law, or service regulation imposes a duty
to report information contained in a communication;

(4) when a psychotherapist or assistant to a psychotherapist believes
that a patient’s mental or emotional condition makes the patient a
danger to any person, including the patient;

(5) if the communication clearly contemplated the future commis-
sion of a fraud or crime or if the services of the psychotherapist are
sought or obtained to enable or aid anyone to commit or plan to com-
mit what the patient knew or reasonably should have known to be a
crime or fraud;

(6) when necessary to ensure the safety and security of military per-
sonnel, military dependents, military property, classified information,
or the accomplishment of a military mission;

(7) when an accused offers statements or other evidence concerning
his mental condition in defense, extenuation, or mitigation, under cir-
cumstances not covered by R.C.M. 706 or Mil. R. Evid. 302. In such
situations, the military judge may, upon motion, order disclosure of
any statement made by the accused to a psychotherapist as may be
necessary in the interests of justice; or

(8) when admission or disclosure of a communication is constitu-
tionally required.

(e) Procedure to determine admissibility of patient records or commu-
nications.

(1) In any case in which the production or admission of records or
communications of a patient other than the accused is a matter in dis-
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pute, a party may seek an interlocutory ruling by the military judge.
In order to obtain such a ruling, the party shall:

(A) file a written motion at least 5 days prior to entry of pleas spe-
cifically describing the evidence and stating the purpose for which it
is sought or offered, or objected to, unless the military judge, for good
cause shown, requires a different time for filing or permits filing dur-
ing trial; and

(B) serve the motion on the opposing party, the military judge and,
if practical, notify the patient or the patient’s guardian, conservator,
or representative that the motion has been filed and that the patient
has an opportunity to be heard as set forth in subparagraph (e)(2).

(2) Before ordering the production or admission of evidence of a pa-
tient’s records or communication, the military judge shall conduct a
hearing. Upon the motion of counsel for either party and upon good
cause shown, the military judge may order the hearing closed. At the
hearing, the parties may call witnesses, including the patient, and
offer other relevant evidence. The patient shall be afforded a reason-
able opportunity to attend the hearing and be heard at the patient’s
own expense unless the patient has been otherwise subpoenaed or or-
dered to appear at the hearing. However, the proceedings shall not be
unduly delayed for this purpose. In a case before a court-martial com-
posed of a military judge and members, the military judge shall con-
duct the hearing outside the presence of the members.

(3) The military judge shall examine the evidence or a proffer there-
of in camera, if such examination is necessary to rule on the motion.

(4) To prevent unnecessary disclosure of evidence of a patient’s
records or communications, the military judge may issue protective
orders or may admit only portions of the evidence.

(5) The motion, related papers, and the record of the hearing shall
be sealed and shall remain under seal unless the military judge or an
appellate court orders otherwise.”

b. Mil. R. Evid. 611 is amended by inserting the following new subsection
at the end:

(d) Remote live testimony of a child.

(1) In a case involving abuse of a child or domestic violence, the
military judge shall, subject to the requirements of subsection (3) of
this rule, allow a child victim or witness to testify from an area out-
side the courtroom as prescribed in R.C.M. 914A.

(2) The term ““child” means a person who is under the age of 16
at the time of his or her testimony. The term “‘abuse of a child”” means
the physical or mental injury, sexual abuse or exploitation, or neg-
ligent treatment of a child. The term ‘“‘exploitation” means child por-
nography or child prostitution. The term “negligent treatment’” means
the failure to provide, for reasons other than poverty, adequate food,
clothing, shelter, or medical care so as to endanger seriously the phys-
ical health of the child. The term *“‘domestic violence” means an of-
fense that has as an element the use, attempted use, or threatened use
of physical force against a person and is committed by a current or
former spouse, parent, or guardian of the victim; by a person with
whom the victim shares a child in common; by a person who is co-
habiting with or has cohabited with the victim as a spouse, parent, or
guardian; or by a person similarly situated to a spouse, parent, or
guardian of the victim.

(3) Remote live testimony will be used only where the military
judge makes a finding on the record that a child is unable to testify
in open court in the presence of the accused, for any of the following
reasons:

(A) The child is unable to testify because of fear;

(B) There is substantial likelihood, established by expert testimony,
that the child would suffer emotional trauma from testifying;

(C) The child suffers from a mental or other infirmity; or
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(D) Conduct by an accused or defense counsel causes the child to
be unable to continue testifying.

(4) Remote live testimony of a child shall not be utilized where the
accused elects to absent himself from the courtroom in accordance
with R.C.M. 804(c).”

Sec. 3. Part IV of the Manual for Courts-Martial, United States, is amended
as follows:

a. Insert the following new paragraph after paragraph 100:

100a. Article 134—(Reckless endangerment)
a. Text. See paragraph 60.
b. Elements.

(1) That the accused did engage in conduct;

(2) That the conduct was wrongful and reckless or wanton;

(3) That the conduct was likely to produce death or grievous bodily
harm to another person; and

(4) That under the circumstances, the conduct of the accused was
to the prejudice of good order and discipline in the armed forces or
was of a nature to bring discredit upon the armed forces.

c. Explanation.

(1) In general. This offense is intended to prohibit and therefore
deter reckless or wanton conduct that wrongfully creates a substantial
risk of death or serious injury to others.

(2) Wrongfulness. Conduct is wrongful when it is without legal jus-
tification or excuse.

(3) Recklessness. “Reckless’ conduct is conduct that exhibits a cul-
pable disregard of foreseeable consequences to others from the act or
omission involved. The accused need not intentionally cause a result-
ing harm or know that his conduct is substantially certain to cause
that result. The ultimate question is whether, under all the cir-
cumstances, the accused’s conduct was of that heedless nature that
made it actually or imminently dangerous to the rights or safety of
others.

(4) Wantonness. “Wanton” includes ‘‘reckless,” but may connote
willfulness, or a disregard of probable consequences, and thus de-
scribe a more aggravated offense.

(5) Likely to produce. When the natural or probable consequence of
particular conduct would be death or grievous bodily harm, it may be
inferred that the conduct is “likely” to produce that result. See para-
graph 54c(4)(a)(ii).

(6) Grievous bodily harm. *““Grievous bodily harm” means serious
bodily injury. It does not include minor injuries, such as a black eye
or a bloody nose, but does include fractured or dislocated bones, deep
cuts, torn members of the body, serious damage to internal organs,
and other serious bodily injuries.

(7) Death or injury not required. It is not necessary that death or
grievous bodily harm be actually inflicted to prove reckless
endangerment.

d. Lesser included offenses. None.
e. Maximum punishment. Bad-conduct discharge, forfeiture of all pay
and allowances, and confinement for 1 year.

f. Sample specification. In that (personal juris-
diction data), did, (at/on board—Ilocation) (subject-matter jurisdiction
data, if required), on or about 19 ,

wrongfully and recklessly engage in conduct, to wit:
(he/she)(describe conduct) and that the accused’s conduct Was likely
to cause death or serious bodily harm to

Sec. 4. These amendments shall take effect on 1 November 1999, subject
to the following:
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a. The amendments made to Military Rule of Evidence 611, shall apply
only in cases in which arraignment has been completed on or after 1 Novem-
ber 1999.

b. Military Rule of Evidence 513 shall only apply to communications
made after 1 November 1999.

c. The amendments made to Rules for Courts-Martial 502, 804, and 914A
shall only apply in cases in which arraignment has been completed on
or after 1 November 1999.

d. The amendments made to Rules for Courts-Martial 1001(b)(4) and
1004(c)(7) shall only apply to offenses committed after 1 November 1999.

e. Nothing in these amendments shall be construed to make punishable
any act done or omitted prior to 1 November 1999, which was not punishable
when done or omitted.

f. The maximum punishment for an offense committed prior to 1 November
1999, shall not exceed the applicable maximum in effect at the time of
the commission of such offense.

g. Nothing in these amendments shall be construed to invalidate any
nonjudicial punishment proceeding, restraint, investigation, referral of
charges, trial in which arraignment occurred, or other action begun prior
to 1 November 1999, and any such nonjudicial punishment, restraint, inves-
tigation, referral of charges, trial, or other action may proceed in the same
manner and with the same effect as if these amendments had not been

prescribed.
‘ X /M

THE WHITE HOUSE,
October 6, 1999.

Changes to the Analysis Accompanying the Manual for Courts-Martial,
United States.

1. Changes to Appendix 21, the Analysis accompanying the Rules for Courts-
Martial, United States (Part 1I, MCM).

a. R.C.M. 502(c). The analysis accompanying R.C.M. 502(c) is amended
by inserting the following at the end thereof:

1999 Amendment: R.C.M. 502(c) was amended to delete the requirement
that military judges be *‘on active duty” to enable Reserve Component
judges to conduct trials during periods of inactive duty for training (IDT)
and inactive duty training travel (IATT). The active duty requirement
does not appear in Article 26, UCMJ which prescribes the qualifications
for military judges. It appears to be a vestigial requirement from paragraph
4e of the 1951 and 1969 MCM. Neither the current MCM nor its prede-
cessors provide an explanation for this additional requirement. It was
deleted to enhance efficiency in the military justice system.”

b. R.C.M. 804(c). The analysis accompanying R.C.M. 804 is amended by
redesignating the current subsection (c) as subsection (d) and by inserting
after subsection (b) the following new subsection (c):

*“(c) Voluntary absence for limited purpose of child testimony.

1999 Amendment: The amendment provides for two-way closed circuit
television to transmit a child’s testimony from the courtroom to the
accused’s location. The use of two-way closed circuit television, to some
degree, may defeat the purpose of these alternative procedures, which
is to avoid trauma to children. In such cases, the judge has discretion
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to direct one-way television communication. The use of one-way closed
circuit television was approved by the Supreme Court in Maryland v.
Craig, 497 U.S. 836 (1990). This amendment also gives the accused the
election to absent himself from the courtroom to prevent remote testimony.
Such a provision gives the accused a greater role in determining how
this issue will be resolved.”

c. R.C.M. 914A. Insert the following analysis after the analysis to R.C.M.
914:

“1999 Amendment: This rule allows the military judge to determine
what procedure to use when taking testimony under Mil. R. Evid. 611(d)(3).
It states that normally such testimony should be taken via a two-way
closed circuit television system. The rule further prescribes the procedures
to be used if a television system is employed. The use of two-way closed
circuit television, to some degree, may defeat the purpose of these alter-
native procedures, which is to avoid trauma to children. In such cases,
the judge has discretion to direct one-way television communication. The
use of one-way closed circuit television was approved by the Supreme
Court in Maryland v. Craig, 497 U.S. 836 (1990). This amendment also
gives the accused an election to absent himself from the courtroom to
prevent remote testimony. Such a provision gives the accused a greater
role in determining how this issue will be resolved.”

d. R.C.M. 1001(b)(4). The analysis to R.C.M. 1001(b)(4) is amended by
inserting the following paragraph before the analysis of R.C.M. 1001(b)(5):

“1999 Amendment: R.C.M. 1001(b)(4) was amended by elevating to
the Rule language that heretofore appeared in the Discussion to the Rule.
The Rule was further amended to recognize that evidence that the offense
was a ‘“‘hate crime” may also be presented to the sentencing authority.
The additional “‘hate crime” language was derived in part from section
3Al.1 of the Federal Sentencing Guidelines, in which hate crime motiva-
tion results in an upward adjustment in the level of the offense for
which the defendant is sentenced. Courts-martial sentences are not awarded
upon the basis of guidelines, such as the Federal Sentencing Guidelines,
but rather upon broad considerations of the needs of the service and
the accused and on the premise that each sentence is individually tailored
to the offender and offense. The upward adjustment used in the Federal
Sentencing Guidelines does not directly translate to the court-martial
presentencing procedure. Therefore, in order to adapt this concept to
the court-martial process, this amendment was made to recognize that
“hate crime” motivation is admissible in the court-martial presentencing
procedure. This amendment also differs from the Federal Sentencing Guide-
line in that the amendment does not specify the burden of proof required
regarding evidence of ‘“hate crime” motivation. No burden of proof is
customarily specified regarding aggravating evidence admitted in the
presentencing procedure, with the notable exception of aggravating factors
under R.C.M. 1004 in capital cases.”

e. R.C.M. 1003(b). The analysis accompanying R.C.M. 1003 is amended
by adding the following as the last paragraph of the analysis:

“1999 Amendment: Loss of numbers, lineal position, or seniority has
been deleted. Although loss of numbers had the effect of lowering prece-
dence for some purposes, e.g., quarters priority, board and court seniority,
and actual date of promotion, loss of humbers did not affect the officer’s
original position for purposes of consideration for retention or promotion.
Accordingly, this punishment was deleted because of its negligible con-
sequences and the misconception that it was a meaningful punishment.”

f. R.C.M. 1004. The analysis to R.C.M. 1004(c)(7) is amended by adding
the following as the last paragraph of the analysis:

“1999 Amendment: R.C.M. 1004(c)(7)(K) was added to afford greater
protection to victims who are especially vulnerable due to their age.”



55122 Federal Register/Vol. 64, No. 196/ Tuesday, October 12, 1999/ Presidential Documents

2. Changes to Appendix 22, the Analysis accompanying the Military Rules
of Evidence (Part Ill, MCM).

a. Mil. R. Evid. 501. The analysis to Mil. R. Evid. 501 is amended—
(1) by striking:

“The privilege expressed in Rule 302 and its conforming Manual change
in Para. 121, is not a doctor-patient privilege and is not affected by
Rule 501(d).”

(2) by adding at the end:

“1999 Amendment: The privileges expressed in Rule 513 and Rule
302 and the conforming Manual change in R.C.M. 706, are not physician-
patient privileges and are not affected by Rule 501(d).”

b. Mil. R. Evid. 513. Insert the following analysis after the analysis of
Mil. R. Evid. 512:

“1999 Amendment: Military Rule of Evidence 513 establishes a
psychotherapist-patient privilege for investigations or proceedings author-
ized under the Uniform Code of Military Justice. Rule 513 clarifies military
law in light of the Supreme Court decision in Jaffee v. Redmond, 518
U.S. 1, 116 S. Ct. 1923, 135 L.Ed.2d 337 (1996). Jaffee interpreted Federal
Rule of Evidence 501 to create a federal psychotherapist-patient privilege
in civil proceedings and refers federal courts to state laws to determine
the extent of privileges. In deciding to adopt this privilege for courts-
martial, the committee balanced the policy of following federal law and
rules, when practicable and not inconsistent with the UCMJ or MCM,
with the needs of commanders for knowledge of certain types of informa-
tion affecting the military. The exceptions to the rule have been developed
to address the specialized society of the military and separate concerns
that must be met to ensure military readiness and national security. See
Parker v. Levy, 417 U.S. 733, 743 (1974); U.S. ex rel. Toth v. Quarles,
350 U.S. 11, 17 (1955); Dept. of the Navy v. Egan, 484 U.S. 518, 530
(1988). There is no intent to apply Rule 513 in any proceeding other
than those authorized under the UCMJ. Rule 513 was based in part on
proposed Fed. R. Evid. (not adopted) 504 and state rules of evidence.

Rule 513 is not a physician-patient privilege. It is a separate rule based
on the social benefit of confidential counseling recognized by Jaffee, and
similar to the clergy-penitent privilege. In keeping with American military
law since its inception, there is still no physician-patient privilege for
members of the Armed Forces. See the analyses for Rule 302 and Rule
501.

(a) General rule of privilege. The words *“‘under the UCMJ” in this rule
mean Rule 513 applies only to UCMJ proceedings, and do not limit the
availability of such information internally to the services, for appropriate
purposes.

(d) Exceptions. These exceptions are intended to emphasize that military
commanders are to have access to all information that is necessary for
the safety and security of military personnel, operations, installations,
and equipment. Therefore, psychotherapists are to provide such informa-
tion despite a claim of privilege.”

c. Mil. R. Evid. 611. The analysis accompanying Rule 611 is amended
by adding at the end of the analysis the following:

“1999 Amendment: Rule 611(d) is new. This amendment to Rule 611
gives substantive guidance to military judges regarding the use of alter-
native examination methods for child victims and witnesses in light of
the U.S. Supreme Court’s decision in Maryland v. Craig, 497 U.S. 836
(1990) and the change in Federal law in 18 U.S.C. section 3509. Although
Maryland v. Craig dealt with child witnesses who were themselves the
victims of abuse, it should be noted that 18 U.S.C. section 3509, as
construed by Federal courts, has been applied to allow non-victim child
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[FR Doc. 99-26670
Filed 10-8-99; 8:45 am]
Billing code 3195-01-P

witnesses to testify remotely. See, e.g., United States v. Moses, 137 F.3d
894 (6th Cir. 1998) (applying section 3509 to a non-victim child witness,
but reversing a child sexual assault conviction on other grounds) and
United States v. Quintero, 21 F.3d 885 (9th Cir. 1994) (affirming conviction
based on remote testimony of non-victim child witness, but remanding
for re-sentencing). This amendment recognizes that child witnesses may
be particularly traumatized, even if they are not themselves the direct
victims, in cases involving the abuse of other children or domestic violence.
This amendment also gives the accused an election to absent himself
from the courtroom to prevent remote testimony. Such a provision gives
the accused a greater role in determining how this issue will be resolved.”
3. Changes to Appendix 23, the Analysis accompanying the Punitive Articles
(Part IV, MCM).

The following paragraph is inserted after the analysis of paragraph 100:
*100a. Article 134—(Reckless endangerment)

c. Explanation. This paragraph is new and is based on United States
v. Woods, 28 M.J. 318 (C.M.A. 1989); see also Md. Ann. Code art. 27,
sect. 120. The definitions of “reckless” and ‘““wanton” have been taken
from Article 111 (drunken or reckless driving). The definition of “likely
to produce grievous bodily harm” has been taken from Article 128 (as-
sault).”

Changes to Forms of Sentences of the Manual for Courts-Martial, United
States

a. Paragraph b of Appendix 11, Forms of Sentences, is amended—
(1) by striking the catch phrase ““Loss of Numbers, Etc.”
(2) by striking subparagraph 6;
(3) by striking subparagraph 7;
(5) by striking the last sentence from the Note at the end of Paragraph

b. Paragraph b of Appendix 11, Forms of Sentences, is amended by redesig-
nating paragraphs 8, 9, 10, 11, 12, 13, 14, 15, and 16 as paragraphs 6,
7,8,9,10, 11, 12, 13, and 14 respectively.

Changes to the Maximum Punishment Chart of the Manual for Courts-
Martial, United States

Appendix 12, the Maximum Punishment Chart, is amended by adding
after Art. 134 (Quarantine, breaking) the following:

“Reckless endangerment . ... BCD 1 yr. Total”

Changes to the Discussion Accompanying the Manual for Courts-Martial,
United States

a. The Discussion following R.C.M. 1001(b)(4) is amended by striking
the first paragraph.

b. The Discussion to R.C.M. 1003(b) is amended by striking subparagraph
(4).
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FEDERAL ELECTION COMMISSION
[Notice 1999-19]

11 CFR Part 110

Treatment of Limited Liability
Companies Under the Federal Election
Campaign Act

AGENCY: Federal Election Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: On July 12, 1999, the
Commission published the text of
revised regulations that address the
treatment of limited liability companies
for purposes of the Federal Election
Campaign Act. 64 FR 37397. The
Commission announces that these rules
are effective as of November 12, 1999.

EFFECTIVE DATE: November 12, 1999.

FOR FURTHER INFORMATION CONTACT: Mr.
N. Bradley Litchfield, Associate General
Counsel, or Ms. Rita A. Reimer,
Attorney, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 694-1650
or toll free (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Commission is announcing the effective
date of new regulations at 11 CFR
110.1(g) that addess the treatment of
limited liability companies (“LLC”’)
under the Federal Election Campaign
Act. LLCs are non-corporate business
entities, created under State law, that
have characteristics of both partnerships
and corporations. The new rules
provide that LLCs will be treated as
either partnerships or corporations for
FECA purposes, consistent with the tax
treatment they select under the Internal
Revenue Code.

Section 438(d) of Title 2, United
States Code, requires that any rules or
regulations prescribed by the
Commission to implement Title 2 of the
United States Code be transmitted to the
Speaker of the House of Representatives
and the President of the Senate thirty

legislative days prior to final
promulgation. The revisions to 11 CFR
110.1 were transmitted to Congress on
June 25, 1999. Thirty legislative days
expired in the Senate and the House of
Representatives on September 24, 1999.

Announcement of Effective Date: 11
CFR 110.1(g), as published at 64 FR
37397 (July 12, 1999), is effective as of
November 12, 1999.

Dated: October 5, 1999.
Scott E. Thomas,
Chairman, Federal Election Commission.

[FR Doc. 99-26281 Filed 10-8-99; 8:45 am]
BILLING CODE 6715-01-P

FEDERAL HOUSING FINANCE BOARD

12 CFR Part 910
[No. 99-51]
RIN 3069-AA78

Allocation of Joint and Several Liability
on Consolidated Obligations Among
the Federal Home Loan Banks

AGENCY: Federal Housing Finance
Board.

ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is amending its
rule governing the issuance of
consolidated obligations, i.e., bonds,
notes or debentures (COs) by the
Finance Board pursuant to section 11 of
the Federal Home Loan Bank Act (Act),
12 U.S.C. 1431, to establish a framework
for the orderly allocation of joint and
several liability for the COs among the
Federal Home Loan Banks (Banks). The
final rule adds new provisions to the
Finance Board’s regulations and is
intended to protect holders of COs to
the greatest extent practicable by
providing a framework to ensure the
continued timely payment of all
principal and interest on COs in the
unlikely event of the projected or actual
inability of a Bank to meet its debt
service payment obligations.

DATES: This final rule is effective on
November 12, 1999.

FOR FURTHER INFORMATION CONTACT:
Joseph A. McKenzie, Deputy Chief
Economist, Office of Policy, Research
and Analysis, by telephone at (202)
408-2845 or by electronic mail at
mckenziej@fhfb.gov, or Charlotte A.

Reid, Special Counsel, Office of General
Counsel, by telephone at (202) 408-2510
or by electronic mail at reidc@fhfb.gov,
or by regular mail at the Federal
Housing Finance Board, 1777 F Street,
N.W., Washington, DC 20006.

SUPPLEMENTARY INFORMATION:

I. The Proposed Rule

On February 11, 1999, the Finance
Board published for comment a
proposed rule to amend its Consolidated
Bonds and Debentures Regulation (CO
Regulation), 12 CFR part 910, to outline
a framework for the orderly allocation of
joint and several liability among the
Banks on COs issued by the Finance
Board pursuant to section 11 of the Act,
12 U.S.C. 1431. 64 FR 6819 (Feb. 11,
1999). The sixty-day public comment
period closed on April 12, 1999. The
Finance Board received thirteen
comment letters: twelve from Banks and
one from a member institution. The
commenters, noting the stability and
financial strength of the Bank System,
generally supported the goal of the
proposed rule, but expressed nearly
uniform objection to the certification
and reporting requirements and
requested other changes.

The Act provides plenary authority to
the Finance Board in connection with
the issuance of COs, for which the
Banks are jointly and severally liable.
Section 11 of the Act authorizes the
Finance Board to issue rules and
regulations governing the issuance of
COs. See 12 U.S.C. 1431(a). Pursuant to
the authority set forth in section 11(b)
and (c) of the Act, the Finance Board
may issue consolidated Bank debentures
or bonds which “‘shall be the joint and
several obligations of all the Federal
Home Loan Banks, and shall be secured
and be issued upon such terms and
conditions as the [Finance] Board may
prescribe.” See id. at 1431(b) and (c).
Moreover, section 11(d) of the Act
provides that the Finance Board shall
have full power to require the Banks to
“deposit additional collateral or to make
substitutions of collateral or to adjust
equities between the Federal Home
Loan Banks.” Id. at 1431(d). The Act
makes clear that COs are not the
obligations of and are not guaranteed by
the United States. See id. at 1435. The
Banks collectively are the sole obligors
on COs. Finance Board regulations
governing the issuance of COs are set
forth in 12 CFR parts 910 and 941.
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Section 910.0(b) defines ““‘consolidated
bonds” to mean ‘‘bonds or notes issued
on behalf of all Federal Home Loan
Banks.”” For purposes of this preamble,
the terms CO(s), consolidated
obligation(s), and consolidated bonds
are used interchangeably. In the final
rule, the term consolidated bond(s) is
adopted for consistency with the
existing definitions in §910.0.

The Banks finance their operations
principally with the proceeds from COs
issued by the Finance Board on their
behalf. As of July 31, 1999, there were
approximately $444.8 billion in COs
outstanding. In the history of the Bank
System, no Bank has ever been
delinquent or defaulted on a principal
or interest payment on any CO issued by
the Finance Board or the Federal Home
Loan Bank Board (FHLBB), its
predecessor agency.

Neither the Finance Board nor the
FHLBB adopted regulations to establish
the manner in which the joint and
several liability of the Banks would
operate in the event of impending
default or delinquency on a CO. The
Bank System remains financially
healthy and strong, and no such default
or delinquency is expected. The holders
of COs benefit from the statutory joint
and several liability of the Banks set
forth in section 11 of the Act. Prudence
dictates, however, that the Finance
Board clarify how the joint and several
financial responsibility for the COs
would be allocated among the Banks if
a Bank were to experience a payment
problem.

The final rule establishes a procedure
to assure timely interest and principal
payments on all outstanding COs. The
final rule will provide that any Bank
that participates in the proceeds of a CO
issuance, and that experiences or
projects a payment problem, would be
required to apply its assets first toward
the satisfaction of that consolidated
obligation. The final rule further
specifies, as a regulatory matter, that the
Finance Board, pursuant to its authority
to ensure that the Banks operate in a
safe and sound manner, remain
adequately capitalized and able to raise
funds in the capital markets, and to
adjust the relative equities among the
Banks in connection with the issuance
of COs, see 12 U.S.C. 1422a(a)(1), (3)(A),
(3)(B)(iii) and 1431(d), has ultimate
authority and discretion at any time to
call on any Bank to make any principal
or interest payment on any CO. The
underlying purpose of the final rule is
to emphasize the Finance Board’s intent
that holders of COs not experience any
interruption in the flow of interest or
principal payments.

Il. Summary of Comments and Analysis
of Changes Made in the Final Rule.

A. Definitions—§ 910.0

1. Existing Definitions

The existing definitions in Part 910
are retained with only minor revisions.
For purposes of consistency with other
regulations, “Board’ has been redefined
as “Finance Board,” a definition of
“Bank’ has been added, and the
remaining definitions have been re-
designated accordingly. Additional
definitions are addressed as follows.

2. Participating Bank

The proposed rule would have
amended §910.0 of the CO regulation to
add a new defined term: *‘Participating
Bank.” The final rule does not adopt
that definition because it is not a
necessary component of the certification
requirement as adopted in the final rule
and does not add to the requirement
that each Bank must satisfy its direct
obligations.

3. Non-Performing Bank

The proposed rule added another
defined term to §910.0: ““Non-
performing Bank.”” A majority of the
commenters contended that the term
“Non-Performing Bank’ was too broad,
had negative or pejorative connotations,
or could imply a default on the COs
where none had occurred. One
commenter suggested the term should
be changed to “Non-Compliant Bank’ to
focus on the reporting and certification
requirements. The Finance Board agrees
that a change in the terminology is
appropriate and has revised the term in
the final rule to ““Non-complying Bank.”
Also in response to comments, the
Finance Board has removed all
references to “‘net loss” in the definition
and in the revisions to the reporting and
certification requirements. See
discussion of §910.7(b), below.
Furthermore, the definition was revised
to clarify that a Bank also may become
a ““Non-complying Bank™ if it is
required to file a notice pursuant to
§910.7(b)(2).

4. Direct Obligation

The final rule defines “‘direct
obligation” to mean a Bank’s obligation
to repay principal and interest arising
from its receipt of all or a portion of the
proceeds of an issuance of COs by the
Finance Board on behalf of one or more
Banks. A direct obligation also includes
an obligation to pay CO principal or
interest that has been assumed by a
Bank subsequent to the issuance of the
consolidated bond, and any obligation
to make assistance payments to any
other Bank, whether pursuant to an

agreement between two or more Banks
or pursuant to a Finance Board payment
order. Additionally, consistent with
8910.7(e)(1), direct obligation also
includes the obligation of an assisted
Bank to reimburse a Bank that pays the
direct obligations of the former Bank
pursuant to an assistance agreement or
by order of the Finance Board. Thus, a
direct obligation may arise: (1) as a
result of the receipt of proceeds from the
issuance of a CO, or in a subsequent
assumption of a CO payment obligation;
(2) by virtue of becoming obligated to
make assistance payments to another
Bank, either pursuant to a voluntary
agreement between two or more Banks
or pursuant to a Finance Board payment
order; or (3) pursuant to the obligation
to reimburse an assisting Bank for
assistance payments made under an
assistance agreement or by order of the
Finance Board, including related costs
and interest.

5. Other Definitional Requests

In response to several comments,
references to consolidated obligations
have been changed throughout the final
rule to reference consolidated bonds in
order to maintain consistency within
part 910 and to conform to existing
definitions in §910.0.

Many commenters requested that
certain definitions be added to the rule.
A majority of commenters requested
that the rule define the term “‘non-
essential expenses’ to exclude normal
operating expenses or ordinary
operational expenditures incurred in the
regular course of business such as
salaries and benefits, office space and
equipment expenses. The Finance Board
has adopted the recommendation by
rewording §910.7(c)(3) of the final rule
to clarify that a Bank may continue to
pay normal operating expenses,
including salaries, costs of office space
or equipment, or related expenses, but
must refrain from incurring any
extraordinary expenses, thus obviating
the need for another defined term.

A number of commenters requested
that the rule define, by establishing a
fixed standard, reasonable interest as it
relates to consolidated bond interest and
principal payments made on behalf of a
non-complying Bank, so as to avoid
unnecessary disputes between the
assisting and assisted Banks. The
commenters who addressed the issue
suggested that the standard should be
the Federal Funds rate plus an amount,
ranging from 50 to 300 basis points,
sufficient to be punitive. The Finance
Board wishes to preserve for itself
maximum discretion to prescribe a
reasonable interest rate based on the
case presented. Therefore, no definition
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of reasonable interest rate is included in
the final rule. Instead, §910.7(d) of the
final rule makes it clear that, on
amounts paid by one Bank to meet the
principal and interest payment
obligations of another Bank, the interest
rate on the reimbursement will be set by
the Finance Board in an order, or will
be negotiated between the affected
Banks, in the case of an inter-Bank
assistance agreement, subject to the
approval of the Finance Board.

B. Joint and Several Liability—8§910.7

The proposed rule added a new
§910.7 to the CO Regulation to establish
a framework for the orderly allocation of
joint and several liability on the COs
among the Banks.

1. General Requirements—8 910.7(a)

The proposed rule at §910.7(a) would
have stated the joint and several liability
of the Banks and the duty of the Banks
to give priority to consolidated bond
payments.

One commenter objected to the
premise of proposed §910.7(a)(2), that
each Bank must ensure the CO payment
obligations of all other Banks, and
suggested that the final rule provide that
each Bank be responsible only for its
own payment obligations. Because the
Finance Board believes that the essence
of joint and several liability is that each
Bank is ultimately liable for the
repayment of any CO, no change to this
provision has been adopted in the final
rule, other than the addition of a new
subsection (3), which states that the
provisions shall not restrict, limit, or
otherwise diminish the joint and several
liability of all of the Banks on all of the
consolidated bonds.

Several commenters questioned how
other creditors of the Banks, such as
swap counterparties, would be affected
by proposed §910.7(a)(2), and noted
that the proposed rule would appear to
give CO holders payment priority over
other creditors of the Bank, regardless of
the legal priorities among those parties.
The Finance Board is not attempting to
create regulatory creditor priorities that
would not already exist under law.
Therefore, the final rule has been
revised to address this concern by
eliminating reference to ‘“any other
creditor not entitled by law or contract
to priority over or parity with the holder
of consolidated obligations.” A
provision was also added in §910.7(qg)
to clarify that payments made by a Bank
to satisfy the direct obligations of
another Bank shall be made for the sole
purpose of discharging the joint and
several liability of the Banks on the
consolidated bonds, not for the benefit
of other creditors.

2. Certification and Reporting—
§910.7(b)

Section 910.7(b) of the proposed rule
would have required each Bank
President to certify for the upcoming
quarter that the Bank will not suffer a
net loss, will remain in compliance with
reserve and liquidity requirements, as
well as with the Finance Board’s
Financial Management Policy (FMP),
and will be capable of making full and
timely payment of all its direct
obligations when due. The proposed
rule also would have required each
Bank immediately to report to the
Finance Board any projected loss, debt
service deficiency or liquidity/reserves
deficiency.

The comments expressed a number of
objections to §910.7(b) as proposed: (1)
the impossibility of certification as to
future events; (2) misplaced reliance on
net loss as an indicator of a Bank’s
ability to meet its direct obligations; (3)
the lack of a specific causal nexus
between potential non-compliance with
liquidity requirements and a Bank’s
ability to meet its direct obligations; and
(4) each Bank should be required only
to certify that it will have the ability in
the upcoming quarter to meet its direct
obligations.

a. Certification as to Future Events.
The commenters stated that it would be
impossible to certify as to future events
given the potential variables that affect
financial statements, and were
concerned that forward-looking
certifications might subject a Bank to
liability if events played out other than
as predicted. Commenters also objected
to the certification requirement on the
basis that a certification, which
generally involves confirmation of
known facts as of a certain date, would
be a factual impossibility because
factors beyond the control of a Bank
could preclude the Bank from being able
to state with certainty three months in
advance that no change in
circumstances would occur.

One commenter suggested that the
lack of certainty as to future projections
could be dealt with either by revising
the required representation to assert that
“the President has no knowledge of any
facts that would materially affect the
accuracy of the certification,” or
requiring, based on information known
to the Bank, reasonable assurance that
the Bank will remain in compliance and
be capable of fulfilling CO payments in
the upcoming quarter.

Another commenter favored requiring
that Bank management provide a
negative assurance stating that, as of the
date of the quarterly certification, Bank
management has no actual knowledge of

material facts that through the next
quarter could foreseeably prevent the
Bank from making full and timely
payment of interest and principal on the
COs due and payable in the upcoming
quarter. To improve on the reporting
requirement, the commenter urged that
the Banks be allowed to rely on the
unqualified opinion provided annually
by a Bank’s independent certified
accountant and eliminate the
management certification.

Concerned commenters noted that if
certifications are given and subsequent
unanticipated events adversely affect
the accuracy of the statements or the
ability of a Bank to make full and timely
direct obligation payments when due,
the result could be causes of action
against the Bank and the Finance Board
for false certifications.

While the Finance Board does not
believe that a negative assurance or a
reasonable assurance statement would
accomplish the same goal as the
certification and reporting requirements,
the Finance Board does believe that
many of the other concerns raised by the
commenters have merit. The final rule
addresses these concerns by modifying
the certification requirement to reflect
that the certification should be based on
known information, current facts and
financial information, which the
Finance Board expects will follow
reasonable investigation.

b. Net Loss. Many commenters
objected to being required to certify that
a Bank would not sustain a net loss in
the upcoming quarter on the grounds
that net loss is an inappropriate measure
for determining ability to meet CO
payment obligations. Several Bank
commenters called for the term to be
eliminated from the rule, or defined if
the certification and reporting
requirements were to be retained in the
final rule. One commenter stated that
net income and net loss are accounting
concepts that bear virtually no relation
to cash flow, which is the primary factor
affecting a Bank’s ability to make
payments.

One commenter suggested that the
rule should provide that prior to
allocating loss to all Banks, the Finance
Board should look to the other
participating Banks for payment of
principal and interest where another
participating Bank is unable to make the
payments for which it is responsible.
Some of the Banks expressed a desire
that the reporting periods be specified
in the rule.

Several commenters argued that the
various periodic financial condition
reports already required to be filed by
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the Banks with the Finance Board ®
provide sufficient notice to the Finance
Board of any potential difficulty a Bank
might experience in meeting its debt
obligations, and that the certification
and reporting requirements would be
unnecessarily duplicative and
burdensome.

The Finance Board agrees with many
of the observations in the comments,
and has addressed commenters’
objections by eliminating the
requirement that each Bank must certify
that it will not sustain a net loss in the
upcoming quarter.

c. Lack of Causal Nexus Between
Liquidity and Ability to Pay Direct
Obligations. Many comments focused
on what factors actually affect a Bank’s
ability to meet its obligations and noted
that non-compliance with liquidity
requirements is not tantamount to an
inability to make such payments.

One commenter, calling the liquidity
requirements outmoded, stated that
compliance with the liquidity
requirements is not an accurate
reflection of the Bank’s ability to meet
its payment obligations. The commenter
said that factors that would more likely
cause a negative impact on a Bank’s
ability to service its debt would be an
inability to access the capital markets to
replace maturing or called debt, and that
the certification requirement is
inconsistent with real world balance
sheet management.

The Finance Board does not agree
with the comment that compliance with
the statutory and regulatory liquidity
requirements does not bear any
financial relationship to a Bank’s ability
to meet its direct obligations and has
adopted this requirement in the final
rule without change. The comment is
premised on the assumption that the
Banks can raise funds in the capital
markets at will. However, since the
Banks at times may face inhospitable
conditions in the capital markets during
which they might be unable to raise
large amounts of money in very short
time periods, the Finance Board
believes it is advisable for the Banks to
maintain sufficient, highly liquid assets
to meet member demands. Because the
Banks are required to maintain
compliance with statutory and
regulatory liquidity requirements at all
times, no additional burden should be
imposed by the requirement in the final
rule that a Bank certify to that
compliance.

d. Certification Only to Direct
Obligations. The commenters requested

1See, e.9., 12 CFR 934.7 (balance sheets and
income statement projects); 12 CFR 934.17 (support
for dividend requests); 12 CFR 937.2 (information
for Bank System quarterly and annual reports).

that the proposed rule be clarified to
require a Bank to certify only that it will
remain capable of making full and
timely payment of its share of all
principal and interest payments on COs.
The Finance Board concurs in these
comments and has clarified the final
rule to state that each Bank must certify
that it will remain capable of making
full and timely payment of all of its
current obligations, including direct
obligations. Direct obligations would
also include the obligation to reimburse
an assisting Bank for the payment of the
assisted Bank’s direct obligations, as
provided for in §910.7(e)(1) of the final
rule.

e. The Reporting Requirement. The
proposed rule called for each Bank to
report immediately to the Finance Board
if: (1) the Bank was unable to provide
the required certification; (2) subsequent
to providing the certification, the Bank
projected that it would incur a net loss,
fail to comply with liquidity
requirements or would be unable to
satisfy its payment obligations on
consolidated bonds; (3) the Bank
actually missed a consolidated bond
payment, incurred a net loss or failed to
comply with liquidity requirements.
The commenters offered criticisms
nearly identical to those for the
certification requirement. Additionally,
some commenters recommended that
the rule specify the reporting period.

In response to the comments, the final
rule eliminates the requirement to file a
report in favor of a notice requirement.
Section 910.7(b)(2) of the final rule
requires a Bank to submit immediate
written notice to the Finance Board if
the Bank is or is expected to be unable
to provide the certification when due as
required by §910.7(b)(1), or, if at any
time, a Bank projects that it will not
meet its liquidity requirements, direct
obligations or other current obligations.
Notice is also required if the Bank
actually fails to meet its liquidity
requirements or direct obligations. Such
notice also is required if a Bank is in
negotiations to enter or enters into an
assistance agreement with another Bank
for the payment of its direct obligations
or other current obligations. Similarly, if
a Bank experiences a temporary
interruption in its payment operations
due to an external event, which is not
necessarily related to the financial
condition of the Bank such as a natural
disaster or power failure, the Bank must
notify the Finance Board. A notice
required by §910.7(b)(2) may be
provided by a senior officer of the Bank
having knowledge of its financial
condition and authorized by the Bank to
sign the notice.

Finally, §910.7(b)(3) of the proposed
rule provided that the Finance Board
could require a Bank to file a report,
accompanied by a consolidated
obligation payment plan, if the Finance
Board had reason to believe the Bank
was about to default on an obligation or
cease to be compliance with the
statutory or regulatory liquidity
requirements. This provision has not
been adopted as part of the final rule
because the Finance Board believes it
would be redundant in light of the
revisions to the certification, notice and
payment plan provisions.

3. Consolidated Obligation Payment
Plan—8§910.7(c)

Proposed §910.7(c) would have
required any Bank projecting or
experiencing an inability to service its
current COs to submit a consolidated
obligation payment plan to the Finance
Board and to refrain from incurring non-
essential operating expenses, declaring
or paying dividends, or redeeming any
stock, until its CO payment plan is
approved by the Finance Board and its
consolidated obligation payment
obligations were satisfied.

One commenter recommended that
§910.7(c) be modified to require only
that the plan address the methods a
Bank would undertake ‘‘to make full
and timely payment of its share of all
principal and interest consolidated
obligation payments in which the
[Federal Home Loan] Bank is a
participating Bank.” The final rule
clarifies that a Bank must file a
consolidated bond payment plan
outlining the methods to be used to
meet its current obligations, including
direct obligations. The comment that the
payment of non-essential expenses
should contain an exception for
“ordinary operational expenditures
incurred by a Bank in its regular course
of business,” has also been adopted in
§910.7(c)(3) of the final rule.

One commenter proposed that the
final rule should make provision for the
Finance Board to accept or request
modifications on a consolidated bond
payment plan within a certain
timeframe, and for automatic approval
of the payment plan if the Finance
Board fails to act by a date certain.
Another commenter opposed the
restrictions set forth in proposed
§910.7(c)(3) on payment of dividends or
redemption of stock as being draconian.
The commenter argued that the Finance
Board should impose such sanctions
only after it has reviewed the specific
situation. The final rule is designed to
allow the Finance Board to analyze any
proffered payment plan independently
and in the circumstances presented. A
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fixed timeframe for automatic approval
would not further the purpose of the
rule which is to afford the Finance
Board a rational regulatory process for
the necessary deliberation of all relevant
factors. Additionally, the restrictions as
to payment of dividend or stock
redemption are intended to preserve
assets that may be needed to ensure that
the Bank will be able to continue to
operate and make full and timely CO
payments. For these reasons, this
provision of the final rule has been
adopted as proposed.

Other commenters urged the Finance
Board to build flexibility into the rule to
allow Banks to develop recovery plans
or participate in fully-secured inter-
Bank loans that would provide for
orderly recovery short of liquidation,
depending on the severity of the Bank’s
financial condition. The Finance Board
has adopted certain modifications to the
rule and believes that as revised the
final rule provides sufficient flexibility
in how the consolidated bond payment
plans would be structured, and makes
sufficient provision for payment
assistance agreements to be reached
between Banks. Inter-Bank consolidated
bond payment assistance agreements are
subject to Finance Board approval.
Under the final rule, a Bank must notify
the Finance Board when it commences
negotiations for such an assistance
agreement with one or more other
Banks, and may not implement an
assistance agreement prior to Finance
Board approval. Thus, the final rule
clearly affords oversight authority to the
Finance Board to evaluate any given
situation individually and determine
what remedial steps are appropriate or
required.

The final rule requires a Bank to file
a consolidated bond payment plan for
Finance Board approval if the Bank fails
to provide the certification required in
paragraph (b)(1), is required to provide
the notice required in paragraph (b)(2),
or if the Finance Board determines that
the Bank will cease to be in compliance
with the liquidity requirements or will
be unable to meet its current
obligations, including its direct
obligations. The final rule requires that
the consolidated bond payment plan
specify the measures the Bank will
undertake to meet its current
obligations, including its direct
obligations. The final rule permits a
non-complying Bank to continue to
incur and pay normal operating
expenses in the regular course of
business, but requires such a Bank to
refrain from incurring any extraordinary
expenses, declaring or paying dividends
or redeeming capital stock until the
Finance Board has approved the plan

and the Bank’s direct obligations have
been met.

The Finance Board would have
authority under the final rule to take
into consideration any capital
requirements mandated by statute or
regulation, and make provision for the
Banks to redeem capital and pay
dividends in accordance with the
applicable provisions of the Act. The
Finance Board may waive or amend the
consolidated bond payment plan
requirements as necessary to
accommodate future legislative changes
to the capital structure of the Bank
System. A separate, specific reservation
of authority to do so is unnecessary.

4. Finance Board Payment Orders—
§910.7(d)

Under proposed § 910.7(d), in the
remote event that a Bank would be
unable, due to actual or projected cash
flow or balance sheet deficiencies, to
service its direct obligations, the
Finance Board could have ordered one
or more other Banks to make such
payments. The non-complying Bank
would have been liable to the assisting
Banks for reimbursement. The Finance
Board would look to the assets of the
non-complying Bank for reimbursement
of such payments.

Section 910.7(d)(1) of the final rule
makes clear that the Board of Directors
of the Finance Board, in its discretion
and notwithstanding any other
provision in the rule, may at any time
order any Bank to make any payment on
any consolidated bond. The final rule in
§910.7(d)(2) establishes unequivocally
that to the extent a Bank makes an
assistance payment, whether by
agreement or by order of the Board of
Directors of the Finance Board, the
assisting Bank is entitled to
reimbursement of the assistance,
including costs and interest. The rate of
interest for the reimbursement for
payments made to assist a non-
complying Bank in making its payment
obligations will be set by the Board.
Additionally, the final rule clarifies that
where an agreement is reached between
an assisting Bank and a non-complying
Bank (or one whose payment
capabilities were temporarily impaired
by payment system disruptions outside
the control of the Bank) the negotiated
rate will be subject to the approval of
the Finance Board. As discussed
previously herein, the Finance Board
disagrees with the recommendations
from commenters that the rate of
interest on reimbursement payments
should be set in the regulation at the
Federal Funds rate plus 50 to 300 basis
points or at an amount high enough to
reflect the serious nature of a potential

default and act as a deterrent. In the
Finance Board’s view, the interest rate
is a necessary business component to
compensate the assisting Bank for its
expenses and assistance. The Finance
Board has chosen to reserve to itself the
authority to set a reasonable interest rate
or to approve the terms, including an
interest rate, of negotiated assistance
agreements.

5. Adjustment of Equities—8 910.7(e)

Under proposed §910.7(e), the
reallocation of the payment obligations
among the other Banks would have been
based on the pro rata participation of
each Bank in all COs outstanding as of
the most recent month end for which
the Finance Board has data. The
reallocation (as opposed to payments
that may be ordered by the Finance
Board) would have occurred only after
the non-complying Bank had applied all
of its assets to service all of its direct
consolidated obligations.

Several commenters expressed
concern that the requirement in
proposed §910.7(e)(1), that a defaulting
Bank shall apply its assets to fulfill its
consolidated obligations payment
obligations, could require a Bank to sell
assets classified as *‘held to maturity”
under ACCOUNTING FOR CERTAIN
INVESTMENTS IN DEBT AND EQUITY
SECURITIES, Statement of Financial
Accounting Standards No. 115 (Fin.
Accounting Standards Bd. 1993) and
thereby require the Bank to mark-to-
market its entire portfolio and further
worsen the Bank’s financial position.

One commenter asked for clarification
of whether all of a Bank’s assets would
have to be applied to the payment of
COs before such assets could be used to
pay expenses as provided in proposed
§8910.7(a)(2) and (c). Another
commenter suggested that the solution
to that interpretation would be to
construe the phrase “apply its assets” to
mean that a Bank may be required to
apply interest earned on its assets, and
any cash received upon maturity of
assets to payment of consolidated
obligations, after payment of all
necessary expenses, then there should
be minimal adverse ramifications to the
Banks.

The final rule clarifies that a non-
complying Bank shall apply all of its
assets to pay its direct obligations,
including amounts owed to reimburse
any Bank that has provided assistance
in meeting the non-complying Bank’s
direct obligations, whether under an
assistance agreement or by order of the
Finance Board.

A Bank that provides assistance to
another Bank whose operations
temporarily are impaired by a natural
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disaster or power failure will have a
similar right to reimbursement. Finally,
§910.7(e)(3) provides that where the
Finance Board determines that a Bank is
a non-complying Bank, then the Finance
Board may allocate the non-complying
Bank’s outstanding direct obligation
liability among the remaining Banks on
a pro rata basis in proportion to each
Bank’s participation in all COs as of the
end of the most recent month for which
the Finance Board has data. In
§910.7(e)(2) of the final rule, a non-
complying Bank is presumed to have
insufficient assets to continue to operate
as usual and make full and timely CO
payments. The finding of asset
insufficiency in paragraph (e) differs
from the situation contemplated by
§910.7(c)(3) of the final rule. In the
latter section, the final rule assumes that
the non-complying Bank will continue
to operate as usual, albeit under the
terms of a payment plan approved by
the Finance Board. A non-complying
Bank is thus expressly authorized to
continue to incur and pay ordinary
operating expenses.

The final rule thus contemplates that
the Finance Board will have to
intervene to ensure that a non-
complying Bank’s CO payments are
fully and timely made and that its assets
are appropriately applied to outstanding
consolidated bond obligations and other
obligations as provided in the final rule.
The Act specifically provides the
authority for the Finance Board to do so,
see 12 U.S.C. 1431(d), and the final rule
provides a regulatory framework for the
Finance Board to evaluate the overall
situation and implement a rational
payment solution. Section 910.7(f) of
the final rule expressly reserves to the
Finance Board the authority to adjust
the equities of the Banks in a manner
different from the manner scripted in
§910.7(e) to ensure the safety and
soundness of one or more of the Banks.

Several commenters suggested that
the final rule permit inter-Bank loans to
assist in meeting payment obligations,
upon terms and conditions negotiated
between the Banks, which would
obviate the need for the Finance Board
to order a Bank to cover the CO
payments of another Bank. Another
commenter argued in favor of a system
providing for the resources of all co-
participating Banks to be tapped before
the assets of a non-participating Bank
are applied to cover the liability of a
Bank. The Finance Board believes this
could create disincentives for the Banks
to enter into CO issuances as co-
participants and has not incorporated
this comment into the final rule. In
addition, the final rule provides for
inter-Bank loans and will require that

the assisted Bank file notice pursuant to
§910.7(b) and thus trigger the
provisions for CO payment plans and
Finance Board review.

6. Reservation of Rights—§ 910.7(f)

Under proposed § 910.7(f), the
Finance Board reserved its authority to
take supervisory, enforcement or other
action against any Bank pursuant to the
Act to ensure that the Banks are
operated in a safe and sound manner.
The final rule adopts this and expressly
preserves the Finance Board’s authority
to adjust the equities between the Banks
in any manner different from that set
forth in this rule.

7. No Rights Created—8 910.7(g)

Several commenters suggested that
the proposed rule be revised expressly
to provide that the certification and
reporting requirements of the rule do
not create any rights in any third party
and that non-compliance with the
provisions of the rule would not
constitute a default under the COs. The
Finance Board has adopted this
suggestion by including a new §910.7(g)
in the final rule. The final rule provides
that nothing in the section shall be
deemed to create any rights in any third
party, payments made by a Bank on the
direct obligations of another Bank are
made solely to discharge the joint and
several obligation of the Banks on the
consolidated bonds, and complying
with or failing to comply with the
provisions of this section shall not be
deemed to be an event of default under
any consolidated bond.

111. Regulatory Flexibility Act

The final rule applies only to the
Banks, which do not come within the
meaning of “‘small entities,” as defined
in the Regulatory Flexibility Act (RFA).
See 5 U.S.C. 601(6). Therefore, in
accordance with section 605(b) of the
RFA, 5 U.S.C. 605(b), the Finance Board
hereby certifies that this final rule will
not have significant economic impact on
a substantial number of small entities.

IV. Paperwork Reduction Act

The final rule does not contain any
collections of information pursuant to
the Paperwork Reduction Act of 1995.
See 44 U.S.C. 350, et seq. Consequently,
the Finance Board has not submitted
any information to the Office of
Management and Budget for review.

List of Subjects in 12 CFR Part 910

Consolidated bonds and debentures,
Banks, Securities.

For the reasons stated in the
preamble, the Finance Board amends 12
CFR part 910 as follows:

PART 910—CONSOLIDATED BONDS
AND DEBENTURES

1. Revise the authority citation for
part 910 to read as follows:

Authority: 12 U.S.C. 1422a, 1422b and
1431.

2. Amend §910.0 by:

A. Revising paragraph (a).

B. Redesignating paragraphs (b)
through (d) as paragraphs (c) through
(e), respectively.

C. Adding a new paragraph (b).

D. Revising newly designated
paragraph (c).

E. Adding paragraphs (f) and (g).

The additions and revisions read as
follows:

§910.0 Definitions.

(a) Finance Board means the Federal
Housing Finance Board.

(b) Bank means Federal Home Loan
Bank.

(c) Consolidated bond means any
bond or note issued on behalf of one or
more Banks by the Finance Board
pursuant to section 11(c) of the Federal
Home Loan Bank Act, as amended (the
Act) (12 U.S.C. 1431(c)).

* * * * *

(f) Direct Obligation means an
obligation of a Bank to make any
principal or interest payment due on a
consolidated bond, whether such
obligation arises from:

(1) The Bank’s receipt of sale proceeds
from the issuance of that consolidated
bond or the assumption of the obligation
in a voluntary transaction subsequent to
the issuance of the bond;

(2) An obligation to make an
assistance payment to any other Bank,
whether made pursuant to an agreement
between one or more Banks or pursuant
to a Finance Board payment order; or

(3) An assistance payment
reimbursement obligation.

(9) Non-complying Bank means any
Bank that fails to certify, pursuant to
§910.7(b)(1) of this part, that it is able
to pay all of its current obligations,
including direct obligations, in full
when due; that fails to make
consolidated bond payments in full
when due; that is required to file a
notice pursuant to §910.7(b)(2) or a
consolidated bond payment plan
pursuant to §910.7(c); or that is
determined by the Finance Board to
require assistance in meeting its direct
obligations on consolidated bonds.

3. Add §910.7 to read as follows:

§910.7 Joint and several liability

(a) In general. (1) Each and every
Bank, individually and collectively, has
an obligation to make full and timely
payment of all principal and interest on
consolidated bonds when due.
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(2) Each and every Bank, individually
and collectively, shall ensure that the
timely payment of principal and interest
on all consolidated bonds is given
priority over, and is paid in full in
advance of, any payment to or
redemption of shares from any
shareholder.

(3) The provisions of this section shall
not limit, restrict or otherwise diminish,
in any manner, the joint and several
liability of all of the Banks on all of the
consolidated bonds issued by the
Finance Board pursuant to section 11(c)
of the Act.

(b) Certification and reporting. (1)
Before the end of each calendar quarter,
and before declaring or paying any
dividend for that quarter, the President
of each Bank shall certify in writing to
the Finance Board that, based on known
current facts and financial information,
the Bank will remain in compliance
with the liquidity requirements set forth
in section 11(g) of the Act (12 U.S.C.
1431(g)), and the Finance Board’s
Financial Management Policy (as the
same may be amended, modified or
replaced), and will remain capable of
making full and timely payment of all
of its current obligations, including
direct obligations, coming due during
the next quarter.

(2) A Bank shall immediately provide
written notice to the Finance Board if at
any time:

(i) The Bank is unable to provide the
certification required in paragraph (b)(1)
of this section;

(i) The Bank projects at any time that
it will fail to comply with statutory or
regulatory liquidity requirements, or
will be unable to timely and fully meet
all of its current obligations, including
direct obligations, due during the
quarter;

(iii) The Bank actually fails to comply
with statutory or regulatory liquidity
requirements or to timely and fully meet
all of its current obligations, including
direct obligations, due during the
quarter; or

(iv) The Bank negotiates to enter or
enters into an agreement with one or
more other Banks to obtain financial
assistance from such Bank(s) to meet its
current obligations, including direct
obligations, due during the quarter; the
notice of which shall be accompanied
by a copy of the agreement, which shall
be subject to the approval of the Finance
Board.

(c) Consolidated bond payment plans.
(1) A Bank promptly shall file a
consolidated bond payment plan for
Finance Board approval:

(i) If it becomes a non-complying
Bank as a result of failing to provide the

certification required in paragraph (b)(1)
of this section;

(ii) If it becomes a non-complying
Bank as a result of being required to
provide the notice required pursuant to
paragraph (b)(2) of this section, except
in the event that a failure to make a
principal or interest payment on a
consolidated bond when due was
caused solely by a temporary
interruption in the Bank’s debt servicing
operations resulting from an external
event such as a natural disaster or a
power failure; or

(iii) If the Finance Board determines
that a Bank will cease to be in
compliance with the statutory or
regulatory liquidity requirements, or
will lack the capacity to timely and fully
meet all of its current obligations,
including direct obligations, due during
the quarter.

(2) A consolidated bond payment plan
shall specify the measures the non-
complying Bank will undertake to make
full and timely payments of all of its
current obligations, including direct
obligations, due during the applicable
quarter.

(3) A non-complying Bank may
continue to incur and pay normal
operating expenses incurred in the
regular course of business (including
salaries, benefits, or costs of office
space, equipment and related expenses),
but shall not incur or pay any
extraordinary expenses, or declare, or
pay dividends, or redeem any capital
stock, until such time as the Finance
Board has approved the Bank’s
consolidated bond payment plan or
inter-Bank assistance agreement, or
ordered another remedy, and all of the
non-complying Bank’s direct obligations
have been paid.

(d) Finance Board Payment Orders;
Obligation to Reimburse. (1) The Board
of Directors of the Finance Board, in its
discretion and notwithstanding any
other provision in this section, may at
any time order any Bank to make any
principal or interest payment due on
any consolidated obligation.

(2) To the extent that a Bank makes
any payment on any consolidated
obligation on behalf of another Bank,
the paying Bank shall be entitled to
reimbursement from the non-complying
Bank, which shall have a corresponding
obligation to reimburse the Bank
providing assistance, to the extent of
such payment and other associated costs
(including interest to be determined by
the Finance Board).

(e) Adjustment of equities. (1) Any
non-complying Bank shall apply its
assets to fulfill its direct obligations.

(2) If a Bank is required to meet, or
otherwise meets, the direct obligations

of another Bank due to a temporary
interruption in the latter Bank’s debt
servicing operations (e.g., in the event of
a natural disaster or power failure), the
assisting Bank shall have the same right
to reimbursement as set forth in
paragraph (e)(1) of this section.

(3) If the Finance Board determines
that the assets of a non-complying Bank
are insufficient to satisfy all of its direct
obligations as set forth in paragraph
(e)(2) of this section, then the Finance
Board may allocate the outstanding
liability among the remaining Banks on
a pro rata basis in proportion to each
Bank’s participation in all consolidated
obligations outstanding as of the end of
the most recent month for which the
Finance Board has data.

(f) Reservation of authority. Nothing
in this section shall affect the Finance
Board'’s authority to adjust the equities
between the Banks in any manner
different than the manner described in
this section, or to take such enforcement
or other action against any Bank
pursuant to the Finance Board’s
authority under the Act or otherwise to
supervise the Banks and ensure that
they are operated in a safe and sound
manner.

(9) No rights created. (1) Nothing in
this section shall create or be deemed to
create any rights in any third party.

(2) Payments made by a Bank toward
the direct obligations of another Bank
are made for the sole purpose of
discharging the joint and several
liability of the Banks on the
consolidated bonds.

(3) Compliance, or the failure to
comply, with any provision in this
section shall not be deemed a default
under the terms and conditions of the
consolidated bonds.

Dated: October 4, 1999.

By the Board of Directors of the Federal
Housing Finance Board.

Bruce A. Morrison,

Chairman.

[FR Doc. 99-26283 Filed 10-8-99; 8:45 am]
BILLING CODE 6725-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-40]

Amendment to Class E Airspace;
Nevada, MO

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.
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SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Nevada, MO.

DATES: The direct final rule published at
64 FR 47386 is effective on 0901 UTC,
November 4, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426-3408.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on August 31, 1999 (64 FR
47386). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
November 4, 1999. No adverse
comments were received, and thus this
notice confirms that this direct final rule
will become effective on that date.
Issued in Kansas City, MO on September
28, 1999.
Richard L. Day,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 99-26533 Filed 10-8-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97
[Docket No. 29786; Amdt. No. 1954]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable

airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
US Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma, OK.
73169 (Mail Address: P.O. Box 25082
Oklahoma City, OK. 73125) telephone:
(405) 954-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and §97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a

special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Procedures (TERPS). In developing
these charge changes to SIAPs by FDC/
P NOTAMSs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are base don the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
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body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on October 1,
1999.
L. Nicholas Lacey,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Aduthority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§8§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * *Effective Upon Publication

FDC date State City Airport FDC No. SIAP

08/30/99 ....... CA Ramona ..........cccoceeeeen. Ramona ........cccceeviiiiiiii e, FDC 9/6551 VOR/DME or GPS-A Amdt 1B...
This Corrects 9/6551 Pub-
lished in TL 99-21

09/13/99 ....... ID BOIS€ ..oooeieeiiiieeeeeee, Boise Air Terminal/Gowen Field ....... FDC 9/7166 GPS Rwy 28L, Amdt 1...

09/13/99 ....... ID BOISE ..ooiiiiiiiiiiee Boise Air Terminal/Gowen Field ....... FDC 9/7175 VOR/DME or Tacan Rwy 28L,
Amdt 1A...

09/13/99 ....... ID BOISE ..ooiiiiiiiiiiee Boise Air Terminal/Gowen Field ....... FDC 9/7177 HI'ILS Rwy 10R, Amdt 2...

09/15/99 ....... NC Greenville ... Pitt-Greenville ..........cccoeiieniieen. FDC 9/7215 NDB Rwy 19, Amdt 14C...

09/15/99 ....... NC Greenville .............. Pitt-Greenville ........ccccooviiiiiiiennen. FDC 9/7216 ILS Rwy 19, Amdt 2D...

09/16/99 ....... CO Colorado Springs .. City of Colorado Springs Muni FDC 9/7244 ILS/DME Rwy 17L Orig-B...

09/16/99 ....... KS Olathe .........cccoeee. New Century Aircenter ..................... FDC 9/7251 NDB or GPS Rwy 35, Amdt 4B...

09/16/99 ....... VA Danville ....... Danville Regional FDC 9/7261 GPS Rwy 20, Orig...

09/17/99 ....... AZ Flagstaff .......cccceieenns Flagstaff Pulliam FDC 9/7294 ILS/IDME Rwy 21 Orig-A...

09/17/99 ....... 1A Cresco ......cocveevvveeniinnenne Ellen Church Field ........c.ccccoovviiennee. FDC 9/7292 GPS Rwy 15, Orig...

09/21/99 ....... AR Rogers ............... Rogers Muni-Carter Field ................. FDC 9/7418 ILS Rwy 19, Amdt 2...

09/21/99 ....... AR Walnut Ridge Walnut Ridge Regional ...........c.c...... FDC 9/7417 LOC Rwy 17, Amdt 2B...

09/21/99 ....... AZ Casa Grande Casa Grande Muni .........cccceeviierennnns FDC 9/7404 VOR Rwy 5 Amdt 4...

09/21/99 ....... AZ Casa Grande Casa Grande Muni .......cccccceevveeieennen. FDC 9/7406 ILS/DME Rwy 5 Amdt 6...

09/21/99 ....... AZ Phoenix .......cccccoeiennns Phoenix-Deer Valley Muni ................ FDC 9/7400 GPS Rwy 7R Orig-A...

[FR Doc. 99-26536 Filed 10-8-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97
[Docket No. 29785; Amdt. No. 1953]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes

occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchases—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
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Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125).
Telephone:(405) 954-4161.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publications
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the

affected airports. Because of the close
and immediate relationship between
these SIAPs and safety in air commerce,
| find that notice and public procedure
before adopting these SIAPs are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC, on October
1, 1999.
L. Nicholas Lacey,
Director, Flight Standards Service.

Adoption of the amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b) (2).

2. Part 97 is amended to read as
follows:

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; §97.31 RADAR SIAPSs;

8§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective 4 November 1999

Grand Junction, CO, Walker Field, LDA/DME
RWY 29 Orig

Smith Center, KS, Smith Center Muni, VOR/
DME OR GPS-A, Amdt 2

Smith Center, KS, Smith Center Muni, GPS

RWY 17, Orig

Smith Center, KS, Smith Center Muni, GPS
RWY 35, Orig

Portland, OR, Portland Intl, ILS RWY 28L,
Orig

Millington, TN, Charles W. Baker, VOR/DME
RWY 18, Amdt 1

* * * Effective 2 December 1999

Pompano Beach, FL, Pompano Beach
Airpark, GPS RWY 15, Orig

Olney, TX, Olney Muni, NDB OR GPS RWY
17, AMDT 3, Cancelled

Olney, TX, Olney Muni, GPS RWY 17, Orig

* * * Effective 30 December 1999

Mojave, CA, Mojave, GPS RWY 4, Orig

Mojave, CA, Mojave, GPS RWY 22, Orig

Jacksonville, FL, Craig Muni, RADAR 1,
Amdt 1

Lake City, FL, Lake City Muni, VOR/DME OR
GPS-A, Amdt 3, Cancelled

Tampa, FL, Tampa Intl, VOR RWY 9, Amdt
8

Tampa, FL, Tampa Intl, LOC RWY 36R,
Amdt 1

Tampa, FL, Tampa Intl, RADAR-1, Amdt 12

Forest City, IA, Forest City Muni, NDB RWY
33, Amdt 1

Forest City, IA, Forest City Muni, VOR/DME
RNAV OR GPS RWY 33, Orig-A, Cancelled

Forest City, IA, Forest City Muni, GPS RWY
33, Orig

Jefferson, 1A, Jefferson Muni, NDB RWY 32,
Amdt5

Jefferson, IA, Jefferson Muni, GPS RWY 14,
Orig

Jefferson, IA, Jefferson Muni, GPS RWY 32,
Orig

Clarksdale, MS, Fletcher Field, VOR/DME
RWY 18, Orig

Middletown, NY, Randall, GPS RWY 8, Orig

Middletown, NY, Randall, GPS RWY 26, Orig

Lovington, NM, Lea County-Zip Franklin
Memorial, GPS RWY 3, Amdt 1

Lovington, NM, Lea County-Zip Franklin
Memorial, GPS RWY 21, Amdt 1

Lovington, NM, Lea County-Zip Franklin
Memorial, VOR/DME RNAV RWY 3, Orig,
Cancelled

Louisburg, NC, Franklin County, VOR/DME
OR GPS-A, Amdt 1

Louisburg, NC, Franklin County, GPS RWY 4,
Amdt 1

Elk City, OK, Elk City Muni, GPS RWY 17,
Orig

Elk City, OK, Elk City Muni, GPS RWY 35,
Orig

Greenville, SC, Greenville Downtown, NDB
OR GPS RWY 1, Amdt 21

Greenville, SC, Greenvill Downtown, ILS
RWY 1, Amdt 28

Greenville, SC, Greenville Downtown,
RADAR-1, Amdt 13

Millington, TN, Charles W. Baker, GPS RWY
36, Orig

Angleton/Lake Jackson, TX, Brazoria County,
GPS RWY 17, Orig
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Salt Lake City, UT, Salt Lake City Intl, GPS
RWY 16L, Orig

Salt Lake City, UT, Salt Lake City Intl, GPS
RWY 17, Orig

Salt Lake City, UT, Salt Lake City Intl,
VORDME OR TACAN RWY 16L, Amdt 1

Salt Lake City, UT, Salt Lake City Intl, VOR/
DME OR TACAN RWY 17, Amdt 1

The FAA published an Amendment
in Docket No. 29708, Amdt No. 1948 to
Part 97 of the Federal Aviation
Regulations (Vol 64 No. 168 Page 47389;
dated August 31, 1999) under section
97.33 effective November 4, 1999,
which is hereby amended as follows:

Greenville, NC, Pitt-Greenville, GPS RWY 1,
Orig, should read Greenville, NC, Pitt-
Greenville, GPS RWY 2, Orig.

Greenville, NC, Pitt-Greenville, GPS RWY 19,
Orig. should read Greenville, NC, Pitt-
Greenville, GPS RWY 20, Orig.

The FAA published an Amendment
in Docket No. 29733, Amdt No. 1946 to
Part 97 of the Federal Aviation
Regulations (Vol 64 No. 176 Page 47378;
dated September 13, 1999) under
section 97.27 and 97.33 is hereby
amended by changing the effective date
from November 4, 1999, to December
30, 1999, for the following procedures:

Bryan, OH, Williams County, GPS RWY 7,
Orig

Bryan, OH, Williams County, GPS RWY 25,
Orig

Bryan, OH, Williams County, NDB-A, Amdt
6

[FR Doc. 99-26535 Filed 10-8-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97
[Docket No. 29787; Amdt. No. 1955]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAP’s) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designated to provide safe and efficient
use of the navigable airspace and to

promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rule Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAP’s,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes SIAP’s. The complete regulatory
description of each SIAP is contained in
official FAA form documents which are
incorporated by reference in this
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and 14 CFR 97.20 of the
Federal Aviation Regulations (FAR).
The applicable FAA Forms are
identified as FAA Form 8260-5.
Materials incorporated by reference are
available for examination or purchase as
stated above.

The large number of SIAP’s, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register

expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR sections, with the types
and effective dates of the SIAPs. This
amendment also identifies the airport,
its location, the procedure identification
and the amendment number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. The
SIAP’s contained in this amendment are
based on the criteria contained in the
United States Standards for Terminal
Instrument Procedures (TERPS). In
developing these SIAPs, the TERPS
criteria were applied to the conditions
existing or anticipated at the affected
airports.

The FAA has determined through
testing that current non-localizer type,
non-precision instrument approaches
developed using the TERPS criteria can
be flown by aircraft equipped with a
Global Positioning System (GPS) and or
Flight Management System (FMS)
equipment. In consideration of the
above, the applicable SIAP’s will be
altered to include “‘or GPS or FMS” in
the title without otherwise reviewing or
modifying the procedure. (Once a stand
alone GPS or FMS procedure is
developed, the procedure title will be
altered to remove “‘or GPS or FMS” from
these non-localizer, non-precision
instrument approach procedure titles.)

The FAA has determined through
extensive analysis that current SIAP’s
intended for use by Area Navigation
(RNAV) equipped aircraft can be flown
by aircraft utilizing various other types
of navigational equipment. In
consideration of the above, those SIAP’s
currently designated as “RNAV”" will be
redesignated as ““VOR/DEE RNAV”
without otherwise reviewing or
modifying the SIAP’s.

Because of the close and immediate
relationship between these SIAP’s and
safety in air commerce, | find that notice
and public procedure before adopting
these SIAPs are, impracticable and
contrary to the pubic interest and,
where applicable, that good cause exists
for making some SSIAPs effective in less
than 30 days.
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Conclusion

The FAA has determined that this
regulation involves an established body
of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on October 1,
1999.
L. Nicholas Lacey,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113-40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

2. Amend 97.23, 97.27, 97.33 and
97.35, as appropriate, by adding,
revising, or removing the following
SIAP’s effective at 0901 UTC on the
dates specified:

8§8§97.23, 97.27, 97.33,97.35 [Amended]

* * * Effective November 4, 1999

Aniak, AK, Aniak, NDB or GPS-A, Orig,
Cancelled

Aniak, AK, Aniak, NDB-A, Orig

Cordova, AK, Cordova/Merle K (Mudhole)
Smith, NDB or GPS-A, Orig, Cancelled

Cordova, AK, Cordova/Merle K (Mudhole)
Smith, NDB-A, Orig

McGrath, AK, McGrath, VOR or GPS-A,
Amdt 7, Cancelled

McGrath, AK, McGrath, VOR-A, Amdt 7

McGrath, AK, McGrath, VOR/DME or GPS—
C, Orig, Cancelled

McGrath, AK, McGrath, VOR/DME-C, Orig

Mekoryuk, AK, Mekoryuk, NDB/DME or
GPS-A, Amdt 3, Cancelled

Mekoryuk, AK, Mekoryuk, NDB/DME-A,
Amdt 3

Middleton Is., AK, Middleton Is., NDB or
GPS-A, Orign, Cancelled

Middleton Is., AK, Middleton Is., NDB-A,
Orig

Northway, AK, Northway, VOR or GPS-B,
Amdt 3, Cancelled

Northway, AK, Northway, VOR-B, Amdt 3

Sand Point, AK, Sand Point, NDB or GPS
RWY 13, Orig, Cancelled

Sand Point, AK, Sand Point, NDB RWY 13,
Orig

Sand Point, AK, Sand Point, NDB/DME or
GPS-A, Amdt 4, Cancelled

Sand Point, AK, Sand Point, NDB/DME-A,
Amdt 4

Sitka, AK, Sitka Rocky Gutierrez, VOR or
GPS—-C, Orig, Cancelled

Sitka, AK, Sitka Rocky Gutierrez, VOR-C,
Orig

Soldotna, AK, Soldotna, VOR or GPS-A,
Amdt 6, Cancelled

Soldotna, AK, Soldotna, VOR-A, Amdt 6

Unalakleet, AK, Unalakleet, VOR/DME or
GPS-D, Amdt 3, Cancelled

Unalakleet, AK, Unalakleet, VOR/DME-D,
Amdt 3

Almyra, AR, Almyra Muni, VOR/DME or
GPS-A, Amdt 4B, Cancelled

Almyra, AR, Almyra Muni, VOR/DME-A,
Amdt 4B

Brinkley, AR, Brinkley/Frank Federer
Memorial, NDB or GPS-A, Amdt 1A,
Cancelled

Brinkley, AR, Brinkley/Frank Federer
Memorial, NDB-A, Amdt 1A

Conway, AR, Conway/Dennis F. Cantrell
Field, NDB or GPS-A, Amdt 1, Cancelled

Conway, AR, Conway/Dennis F. Cantrell
Field, NDB-A, Amdt 1

Crossett, AR, Crossett/ZM Jack Stell Field,
VOR/DME or GPS-A, Orig—B, Cancelled

Crossett, AR, Crossett/ZM Jack Stell Field,
VOR/DME-A, Orig-B

Harrison, AR, Harrison/Boone County, VOR
or GPS-A, Amdt 12A, Cancelled

Harrison, AR, Harrison/Boone County, VOR-—
A, Amdt 12A

Little Rock, AR, Little Rock/Adams Field,
VOR or GPS-A, Orig, Cancelled

Little Rock, AR, Little Rock/Adams Field,
VOR-A, Orig

Mena, AR, Mena International Muni, VOR/
DME or GPS-A, Amdt 9, Cancelled

Mena, AR, Mena International Muni, VOR/
DME-A, Amdt 9

Russellville, AR, Russellville Regional, NDB
or GPS-A, Amdt 4A, Cancelled

Russellville, AR, Russellville Regional, NDB—
A, Amdt 4A

Walnut Ridge, AR, Walnut Ridge Regional,
VOR/DME or GPS RWY 22, Amdt 12A,
Cancelled

Walnut Ridge, AR, Walnut Ridge Regional,
VOR/DME RWY 22, Amdt 12A

Warren, AR, Warren Muni, VOR/DME or
GPS-A, Amdt 4A, Cancelled

Warren, AR, Warren Muni, VOR/DME-A,
Amdt 4A

Arcata-Eureka, CA, Arcata, VOR or GPS RWY
14, Amdt 7, Cancelled

Arcata-Eureka, CA, Arcata, VOR RWY 14,
Amdt 7

Arcata-Eureka, CA, Arcata, VOR/DME or GPS
RWY 2, Amdt 7, Cancelled

Arcata-Eureka, CA, Arcata, VOR/DME RWY
2, Amdt 7

Red Bluff, CA, Red Bluff Muni, VOR/DME or
GPS RWY 15, Amdt 6, Cancelled

Red Bluff, CA, Red Bluff Muni, VOR/DME
RWY 15, Amdt 6

Red Bluff, CA, Red Bluff Muni, VOR or GPS
RWY 33, Amdt 7, Cancelled

Red Bluff, CA, Red Bluff Muni, VOR RWY
33, Amdt 7

Akron, CO, Akron-Washington County, VOR
or GPS RWY 29, Orig, Cancelled

Akron, CO, Akron-Washington County, VOR
RWY 29, Orig

Punta Gorda, FL, Charlotte County, VOR or
GPS RWY 3, Orig-A, Cancelled

Punta Gorda, FL, Charlotte County, VOR
RWY 3, Orig-A

Punta Gorda, FL, Charlotte County, VOR or
GPS RWY 21, Amdt 3A, Cancelled

Punta Gorda, FL, Charlotte County, VOR
RWY 21, Amdt 3A

Logansport, IN, Logansport Muni, NDB or
GPS RWY 9, Amdt 2, Cancelled

Logansport, IN, Logansport Muni, NDB RWY
9, Amdt 2

Frederick, MD, Frederick, Muni, VOR or
GPS-A, Amdt 1, Cancelled

Frederick, MD, Frederick, Muni, VOR-A,
Amdt 1

Palmer, MA, Palmer/Metropolitan, NDB or
GPS RWY 4, Orig, Cancelled

Palmer, MA, Palmer/Metropolitan, NDB
RWY 4, Orig

Augusta, ME, Augusta State, VOR or GPS
RWY 35, Amdt 5, Cancelled

Augusta, ME, Augusta State, VOR RWY 35,
Amdt 5

Perryville, MO, Perryville Muni, VOR/DME
RNAYV or GPS RWY 20, Amdt 3, Cancelled

Perryville, MO, Perryville Muni, VOR/DME
RNAV RWY 20, Amdt 3

Ardmore, OK, Ardmore Downtown
Executive, VOR or GPS-A, Amdt 13,
Cancelled

Ardmore, OK, Ardmore Downtown
Executive, VOR-A, Amdt 13

Guthrie, OK, Guthrie Muni, NDB or GPS
RWY 16, Amdt 5, Cancelled

Guthrie, OK, Guthrie Muni, NDB RWY 16,
Amdt5

McAlester, OK, McAlester Regional, VOR or
GPS-A, Amdt 12, Cancelled

McAlester, OK, McAlester Regional, VOR-A,
Amdt 12

McAlester, OK, McAlester Regional, NDB or
GPS RWY 1, Amdt 2, Cancelled

McAlester, OK, McAlester Regional, NDB or
GPS RWY 1, Amdt 2

McAlester, OK, McAlester Regional, VOR/
DME or GPS RWY 19, Amdt 1A, Cancelled

McAlester, OK, McAlester Regional, VOR/
DME RWY 19, Amdt 1A

Oklahoma City, OK, Wiley Post, VOR or GPS
RWY 17L, Amdt 11, Cancelled

Oklahoma City, OK, Wiley Post, VOR RWY
17L, Amdt 11

Oklahoma City, OK, Wiley Post, VOR or GPS
RWY 35R, Amdt 2, Cancelled

Oklahoma City, OK, Wiley Post, VOR RWY
35R, Amdt 2

Columbia—Mt. Pleasant, TN, Columbia/
Maury County, NDB or GPS RWY 24, Amdt
3C, Cancelled

Columbia—Mt. Pleasant, TN, Columbia/
Maury County, NDB RWY 24, Amdt 3C

Portland, TN, Portland Muni, VOR/DME or
GPS RWY 19, Amdt 3, Cancelled

Portland, TN, Portland Muni, VOR/DME
RWY 19, Amdt 3



Federal Register/Vol. 64, No. 196/ Tuesday, October 12, 1999/Rules and Regulations

55137

El Paso, TX, El Paso Intl, NDB or GPS RWY
22, Amdt 28A, Cancelled

El Paso, TX, El Paso Intl, NDB GPS RWY 22,
Amdt 28A

El Paso, TX, El Paso Intl, VOR or GPS RWY
26L, Amdt 29B, Cancelled

El Paso, TX, El Paso Intl, VOR or GPS RWY
26L, Amdt 29B

Cable, W1, Cable Union, VOR/DME RNAYV or
GPS RWY 34, Amdt 4, Cancelled

Cable, W1, Cable Union, VOR/DME RNAV
RWY 34, Amdt 4

Hayward, WI, Hayward/Sawyer County,
VOR/DME or GPS RWY 2, Amdt 1,
Cancelled

Hayward, WI, Hayward/Sawyer County,
VOR/DME RWY 2, Amdt 1

Hayward, WI, Hayward/Sawyer County, NDB
or GPS RWY 20, Amdt 12, Cancelled

Hayward, WI, Hayward/Sawyer County, NDB
RWY 20, Amdt 12

[FR Doc. 99-26534 Filed 10-8-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Part 1

Income Taxes

CFR Correction

In Title 26 of the Code of Federal
Regulations, part 1 (§1.1401 to End),
revised as of Apr. 1, 1999, page 689,
§1.6041-2 is corrected by reinstating
the fourth sentence of paragraph (a)(1)
to read as follows:

§1.6041-2 Return of information as to
payments to employees.

(a)(1) In general. * * * For example,
if a payment of $700 was made to an
employee and $400 thereof represents
wages subject to withholding under
section 3402 and the remaining $300
represents compensation not subject to
withholding, such wages and
compensation must both be reported on
Form W-2.

* * * * *

[FR Doc. 99-55533 Filed 10-8-99; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD08-99-057]
RIN 2115-AE47

Drawbridge Operating Regulation; Gulf
Intracoastal Waterway, Algiers
Alternate Route, Louisiana

AGENCY: Coast Guard, DOT.

ACTION: Temporary rule.

SUMMARY: The Commander, Eighth
Coast Guard District is temporarily
changing the regulation governing the
operation of the State Route 23 vertical
lift span drawbridge across the Gulf
Intracoastal Waterway (Algiers Alternate
Route), mile 3.8, at Belle Chasse,
Louisiana. The Temporary rule will
allow the bridge to remain closed to
navigation from 4 p.m. until 6:45 p.m.
on Saturday, October 30, 1999 and from
4 p.m. until 7 p.m. on Sunday, October
31, 1999. This temporary rule is issued
to facilitate movement of vehicular
traffic for the New Orleans Open House
1999 Air Show, to be held at the U.S.
Naval Air Station, Joint Reserve Base at
Belle Chasse, Louisiana.

DATES: This temporary rule is effective
from 4 p.m. on October 30, 1999 until

7 p.m. on October 31, 1999.

ADDRESSES: Unless otherwise indicated,
documents referred to in this notice are
available for inspection or copying at
the office of the Eighth Coast Guard
District, Bridge Administration Branch,
Hale Boggs Federal Building, room
1313, 501 Magazine Street, New
Orleans, Louisiana 70130-3396 between
7 a.m. and 4 p.m., Monday through
Friday, except Federal holidays. The
Bridge Administration Branch of the
eighth Coast Guard District maintains
the public docket for this rulemaking.
FOR FURTHER INFORMATION CONTACT: Mr.
Phil Johnson, Bridge Administration
Branch, Commander (ob), Eighth Coast
Guard District, 501 Magazine Street,
New Orleans, Louisiana, 70130-3396,
telephone number 504-589-2965.

SUPPLEMENTARY INFORMATION:

Discussion of Temporary Rule

The State Route 23 vertical lift span
drawbridge across the Gulf Intracoastal
Waterway (Algiers Alternate Route),
mile 3.8, at Belle Chasse, Louisiana has
a vertical clearance of 40 feet above
mean high water in the closed-to-
navigation position and 100 feet above
mean high water in the open-to-
navigation position. Navigation on the
waterway consists primarily of tugs
with tows, commercial fishing vessels,
and occasional recreational craft.

The Louisiana Department of
Transportation and Development has
requested a temporary rule changing the
operation of the State Route 23 vertical
lift span drawbridge. The rule is needed
to accommodate the additional volume
of vehicular traffic that the New Orleans
Open House Air Show is expected to
generate. Between 150,000 and 200,000
members of the public are expected to
attend the New Orleans Open House Air

Show on each day. The temporary rule
will allow for the expeditious dispersal
of the heavy volume of vehicular traffic
expected to depart the U.S. Naval Air
Station, Joint Reserve Base following the
event.

The Coast Guard has determined that
good cause exists to forego a notice and
comment period for this rulemaking.
Following normal rulemaking
procedures in this instance would be
impractical because the Coast Guard
Bridge Administration Branch did not
receive notification of the event in
sufficient time to accommodate a notice
and comment period. Further, there is
not enough time to reschedule or delay
the event. For the above reasons the
Coast Guard has also determined that
good cause exists to make this
temporary rule effective in less than 30
days after publication.

Regulatory Evaluation

This temporary rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential cost and benefits under section
6(a)(3) of that order. It has been
reviewed by the Office of Management
and Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979).

The Coast Guard expects the
economic impact of this temporary rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DOT is unnecessary. This is because the
number of vessels impaired during the
closed-to-navigation periods is minimal.
All commercial vessels still have ample
opportunity to transit this waterway
before and after the two-hour and 45-
minute closure on October 30 and the
three-hour closure on October 31, 1999.
Additionally, a practical alternate route
of approximately seven additional miles
is available via the Harvey Canal and
the Mississippi River.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this temporary
rule will have a significant economic
impact on a substantial number of small
entities. “Small entities’” may include
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and
governmental jurisdictions with
populations of less than 50,000.

The temporary rule considers the
needs of local commercial fishing
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vessels, as the study of vessels passing
the bridge included such commercial
vessels. These local commercial fishing
vessels will only be inconvenienced for
two hours and 45 minutes on a Saturday
and three hours on a Sunday on a one-
time basis. Also, there is a practical
alternate route of approximately seven
additional miles via the Harvey Canal
and Mississippi River. Thus, the
economic impact is expected to be
minimal. There is no indication that
other waterway users would suffer any
type of economic hardship if they are
precluded from transiting the waterway
during the hours that the draw is
scheduled to remain in the closed-to-
navigation position. Therefore, the Coast
Guard certifies under 5 U.S.C. 605(b)
that this temporary rule will not have a
significant economic impact on a
substantial number of small entities.

Collection of Information

This temporary rule does not provide
for a collection-of-information
requirement under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Federalism

The Coast Guard has analyzed this
temporary rule under the principles and
criteria contained in Executive Order
12612 and has determined that this
temporary rule does not have sufficient
implications for federalism to warrant
the preparation of a Federalism
Assessment. The authority to regulate
the permits of bridges over the navigable
waters of the U.S. belongs to the Coast
Guard by Federal statutes.

Environment

The Coast Guard considered the
environmental impact of this temporary
rule and concluded that under Figure 2—
1, paragraph 32(e) of Commandant
Instruction M16475.1C, this temporary
rule is categorically excluded from
further environmental documentation.
A ‘““‘Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESES.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons set out in the
preamble, the Coast Guard is amending
Part 117 of Title 33, Code of Federal
Regulations, as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Effective October 30, 1999 through
October 31, 1999 §117.451 is amended
by suspending paragraph (b) and adding
a new paragraph (f).

§8117.451 Gulf Intracoastal Waterway.
* * * * *

(f) The draw of the SR 23 bridge,
Algiers Alternate Route, mile 3.8 at
Belle Chasse, shall open on signal;
except that from 4 p.m. until 6:45 p.m.
on Saturday, October 30, 1999 and from
4 p.m. until 7 p.m. on Sunday, October
31, 1999, the draw need not open for the
passage of vessels.

Dated: September 30, 1999.
Paul J. Pluta,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 99-26531 Filed 10-8-99 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[COTP New Orleans, LA Reg. 99-026]
RIN 2115-AA97

Safety Zone Regulations; Mile 94.0 to
Mile 96.0, Lower Mississippi River,
Above Head of Passes

AGENCY: Coast Guard, DOT.
ACTION: Temporary Rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
from mile 94.0 to mile 96.0, Lower
Mississippi River, Above Head of
Passess, extending the entire width of
the river. The safety zone has been
established to protect personnel
involved in pollution response and
underwater diving operations within the
channel. Entry into this zone while
divers are deployed is prohibited to all
vessels, with the exception of towing
vessels operating without tows, unless
authorized by the Captain of the Port.
Entry into this zone while divers are not
deployed will be managed by the Coast
Guard Traffic Light Operator at
Governor Nicholls Traffic Light, VHF-
FM Channel-67. The Governor Nicholls
and Gretna Traffic Lights will be in
operation until the safety zone expires.
Authorization to enter the safety zone
while divers are deployed will only be
granted during emergency situations
which affect the safety of vessels or the
safety of the port.

EFFECTIVE DATES: This temporary rule is
effective on October 1, 1999,
commencing at 6 P.M. CDT until
October 13, 1999, ending at 6 P.M. CDT.
FOR FURTHER INFORMATION CONTACT:
COTP New Orleans representative,
LT(jg) Kevin Lynn at (504) 589-4221.
SUPPLEMENTARY INFORMATION:

Regulatory History

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking was not
published for this regulation and good
cause exists for making it effective in
less than 30 days after Federal Register
publication. Publishing an NPRM and
delaying its effective date would be
contrary to pubic interest since
immediate action is needed to respond
to the potential hazards to local marine
traffic and personnel involved in
pollution response and diving
operations.

Background and Purpose

The hazardous condition requiring
this regulation is a result of personnel
involved in pollution response and
diving operations on the Lower
Mississippi River between 94.0 and mile
96.0 Above Head of Passes. A safety
zone is needed to protect personnel
involved in pollution response and
underwater diving operations in the
area. Entry into this zone is prohibited
to all vessels, with the exception of
towing vessels operating without tows,
unless authorized by the Captain of the
Port. This regulation is issued pursuant
to 33 U.S.C. 1231 as set out in the
authority citation for all of Part 165.

Regulatory Evaluation

This temporary rule is not a
significant regulatory evaluation under
Executive Order 12866 and is not
significant under the ““Department of
Transportation Regulatory Policies and
Procedures’ (44 FR 11040; February 26,
1979). The Coast Guard expects the
economic impact of this rule to be so
minimal that a full regulatory evaluation
is unnecessary. This regulation will
only be in effect for a short period of
time, and the impacts on routine
navigation are expected to be minimal.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 12612 and
has determined that it does not have
sufficient federalism implications to
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warrant the preparation of a Federalism
Assessment.

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded that under section 2-1,
paragraph (34)(g) of Commandant
Instruction M16475.1C, this proposal is
categorically excluded from further
environmental documentation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘‘small business concerns” under
section 3 of the Small Business Act (15
U.S.C. 632). Since the impact of this
regulation on non-participating small
entities is expected to be minimal, the
Coast Guard certifies under 5 U.S.C.
605(b)) that this regulation will not have
a significant economic impact on a
substantial number of small entities.
This regulation will only be in effect for
several days and the impacts on small
entities are expected to be minimal.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Vessels, Waterways.

Regulation: In consideration of the
foregoing, Subpart F of Part 165 of
Chapter 33, Code of Federal
Regulations, is amended as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1225 and 1231; 50
U.S.C. 191, and 33 CFR 1.05-1(g), 6.04-1,
6.04-6, and 1605; 49 CFR 1.46.

2. A new §165.T08-038 is added to
read as follows:

§165T08-038 Safety Zone: Lower
Mississippi River.

(a) Location. The following areas is a
safety zone: Lower Mississippi river
from mile 94.0 to mile 96.0 Above head
of Passes, in the vicinity of Algiers Point
extending the entire width of the river.

(b) Effective date. This section will
become effective on October 1, 1999 at
6 P.M. CDT. It will be terminated on
October 13, 1999, at 6 P.M. CDR. The
Captain of the Port will notify the public
of changes in the status of this zone by
Marine Radio Safety Broadcasts on VH

Marine Band radio, Channel 22 (157.1
MH2Z).

(c) Regulations. In accordance with
the general regulations in § 165.23 of
this part, entry into this zone by any
vessel, with the exception of towing
vessels operating without tows, is
prohibited unless authorized by the
Captain of the Port New Orleans.

Dated: September 22, 1999.
S. W. Rochon,

Captain, U.S. Coast Guard Captain of the
Port.

[FR Doc. 99-26679 Filed 10-8-99; 8:45 am]
BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[DE027-1027a; FRL-6453-5]
Approval and Promulgation of Air
Quality Implementation Plans;

Delaware; 15 Percent Rate of Progress
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is converting its
conditional approval of the Delaware’s
State Implementation Plan (SIP)
revision to achieve a 15 percent
reduction in volatile organic compound
(VOC) emissions to a full approval. This
SIP revision is commonly referred to as
the 15% Rate of Progress Plan (the 15%
plan). Delaware fulfilled the condition
listed in EPA’s conditional approval
published on May 19, 1997. The intent
effect of this action is to convert the
conditional approval of Delaware’s 15%
plan to a full approval.

DATES: This rule is effective on
December 13, 1999 without further
notice, unless EPA receives adverse
written comment by November 12,
1999. If EPA receives such comments, it
will publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Written comments should
be mailed to David L. Arnold, Chief,
Ozone and Mobile Sources Branch,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region Ill, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region 111, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and

Delaware Department of Natural
Resources & Environmental Control, 89
Kings Highway, Dover Delaware 19901.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, at the EPA
Region |1l address above, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:
l. Background

In accordance with the Clean Air Act,
the State of Delaware submitted a 15%
plan for its portion of the Philadelphia-
Wilmington-Trenton ozone
nonattainment area. EPA is now
converting its conditional approval of
the Delaware’s 15% plan SIP revision to
a full approval. In a rule published on
May 19, 1997 (62 FR 27198), EPA
granted a conditional approval to the
Delaware’s 15% plan because the State’s
enhanced inspection and maintenance
(I/M) program, one of many control
measures adopted by Delaware to
achieve the 15% reduction in VOC
emissions, had only been conditionally
approved at the time.

On July 7, 1999 (64 FR 36635), EPA
proposed full approval of Delaware’s
enhanced I/M SIP. No comments were
received during the public comment
period. EPA has recently published its
final rule fully approving Delaware’s
enhanced I/M SIP. Because Delaware’s
enhanced I/M SIP is fully approved,
EPA is now fully approving the 15%
plan and associated contingency
measures for Delaware. The effective
date of EPA’s final rule fully approving
Delaware’s enhanced I/M SIP will
precede the effective date of this direct
final rule to grant full approval of
Delaware’s 15% plan.

1. EPA Action

EPA is converting its conditional
approval of the Delaware’s 15% plan
and associated contingency measures to
a full approval. An extensive discussion
of the Delaware 15% plan and EPA’s
rationale for its approval were provided
in the previous final rule which
conditionally approved the 15% plan
(see 62 FR 27198) and shall not be
restated here. This action to convert our
conditional approval to a full approval
is being published without prior
proposal because we view this as a
noncontroversial amendment and
because we anticipate no adverse
comments. In a separate document in
the “Proposed Rules” section of this
Federal Register publication, we are
proposing to fully approve the
Delaware’s 15% plan SIP revision if
adverse comments are filed. This action
will be effective without further notice
unless we receive relevant adverse



55140

Federal Register/Vol. 64, No. 196/ Tuesday, October 12, 1999/Rules and Regulations

comment by November 12, 1999. If we
receive such comment, we will publish
a timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. We will address
all public comments in a subsequent
final rule based on the proposed rule.
Any parties interested in commenting
must do so at this time. If no such
comments are received by November 12,
1999, you are advised that this action
will be effective on December 13, 1999.

I11. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from review under E.O. 12866,
entitled ““Regulatory Planning and
Review.”

B. Executive Orders on Federalism

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If EPA complies by
consulting, E.O. requires EPA to provide
to the Office of Management and Budget
a description of the extent of EPA’s
prior consultation with representatives
of affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
state, local, and tribal governments ‘‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.” Today'’s rule does not create
a mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132, (64
FR 43255 (August 10, 1999)), which will
take effect on November 2, 1999. In the
interim, the current Executive Order
12612 (52 FR 41685 (October 30, 1987)),
on federalism still applies. This rule
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in

Executive Order 12612. The rule affects
only one State, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

C. Executive Order 13045

E.O. 13045, entitled “‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that
the EPA determines (1) is “‘economically
significant,” as defined under E.O.
12866, and (2) the environmental health
or safety risk addressed by the rule has
a disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This final
rule is not subject to E.O. 13045 because
it is not an economically significant
regulatory action as defined by E.O.
12866, and it does not address an
environmental health or safety risk that
would have a disproportionate effect on
children.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.” Today’s rule
does not significantly or uniquely affect
the communities of Indian tribal
governments. This action does not
involve or impose any requirements that
affect Indian Tribes. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of a flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The Clean Air Act forbids EPA
to base its actions concerning SIPs on
such grounds. Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule. EPA has
determined that the approval action
promulgated does not include a Federal
mandate that may result in estimated
annual costs of $100 million or more to
either State, local, or tribal governments
in the aggregate, or to the private sector.
This Federal action approves pre-
existing requirements under State or
local law, and imposes no new
requirements. Accordingly, no
additional costs to State, local, or tribal
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governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

H. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action to fully approve the State of
Delaware’s 15% plan must be filed in
the United States Court of Appeals for
the appropriate circuit by December 13,
1999. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52
Environmental protection, Air

pollution control, Hydrocarbons,
Intergovernmental relations, Ozone.

Dated: September 23, 1999.
W. Michael McCabe,
Regional Administrator, Region Ill.

40 CFR Part 52 is amended as follows:
PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart I—Delaware

2. Section 52.426 is added to read as
follows:

§52.426 Control strategy: ozone.

EPA fully approves, as a revision to
the Delaware State Implementation
Plan, the 15 Percent Rate of Progress
Plan for the Delaware portion of the
Philadelphia-Wilmington-Trenton
severe 0zone nonattainment, namely
Kent and New Castle Counties,
submitted by the Secretary of Delaware
Department of Natural Resources and
Environmental Control on February 17,
1995.

3. Section 52.424(a) is removed and
reserved.

[FR Doc. 99-26195 Filed 10-8-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IN96-2; FRL—6452-6]

Approval and Promulgation of
Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: On July 26, 1999, the EPA
published a direct final rule approving
as amendments to the Indiana State
Implementation Plan, temporary revised
opacity limits for two processes at
ALCOA Warrick Operations, which
were submitted by the Indiana
Department of Environmental
Management on December 8, 1998. The
preamble of that direct final rule
incorrectly identified some of the
subject sources. This action corrects this
inadvertent error.

EFFECTIVE DATE: October 12, 1999.

FOR FURTHER INFORMATION CONTACT:
David Pohlman, Environmental
Scientist, Regulation Development
Section, Regulation Development
Branch (AR-18J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886—3299.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we”, ““us”, or “our” are used, we mean
EPA. In the July 26, 1999, Federal
Register document (64 FR 40287) in
both the SUMMARY in the second column
on page 40287 and in section |. What Is
the EPA Approving? of the
SUPPLEMENTARY INFORMATION in the third
column on page 40287, we incorrectly
identified some of the subject sources.

Specifically, we stated that the revised
limits allow for higher opacity
emissions during fluxing operations at
two furnaces. In fact, the revised limits
allow for higher opacity emissions
during fluxing operations at two
complexes—each of which contains two
furnaces. We correctly stated this
information in section Ill. What Are the
Provisions of the Temporary Opacity
Limits? of the SUPPLEMENTARY
INFORMATION which begins at the top of
the first column on page 40288. We
regret any inconvenience this
inadvertent error may have caused.

Authority: 42 U.S.C. 7401 et seq.
Dated: September 23, 1999.
Francis X. Lyons,
Regional Administrator, Region 5.
[FR Doc. 99-26071 Filed 10-8-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

Approval and Promulgation of State
Plans for Designated Facilities and
Pollutants

CFR Correction

In Title 40 of the Code of Federal
Regulations, parts 61 to 62, revised as of
July 1, 1999, page 296, the authority
citation for part 62 is correctly revised
to read “42 U.S.C. 7401-7671q".

[FR Doc. 99-55534 Filed 10-8-99; 8:45 am]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 201

Noise Emission Standards for
Transportation Equipment; Interstate
Rail Carriers

CFR Correction

In Title 40 of the Code of Federal
Regulations, parts 190 to 259, revised as
of July 1, 1999, page 68, §201.24 is
corrected by removing the formula at
the end of the section and reinstating
Figure 1 in its place as follows:

§201.24 Procedures for measurement at a
30 meter (100 feet) distance of the noise
from locomotive and rail car operations and
locomotive load cell test stands.

* * * * *



55142 Federal Register/Vol.

64, No. 196/ Tuesday, October 12, 1999/Rules and Regulations

&,
&
&
<
S

30 METERS

\ MICROPHONE

S
25
2! LOCATION

0

Figure 1. Test Site Clearance Requirement for Stationary
Locomotive, Locomotive Pass-by, Rail Car
Pass-by, and Locomotive Load Cell Test Stand
Tests.

[FR Doc. 99-55535 Filed 10-8-99; 8:45 am]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL—6449-8]

Washington: Final Authorization of

State Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: Washington has applied to
EPA for Final authorization of changes
to its hazardous waste program under

the Resource Conservation and
Recovery Act (RCRA). EPA has
determined that these changes satisfy all
requirements needed to qualify for Final
authorization with one exception
discussed later in this rulemaking.
Unless adverse written comments are
received during the review and
comment period provided in this
immediate final rule, EPA’s decision is
to authorize the State’s changes through
this final action.

DATES: This Final authorization for
Washington shall be effective January
11, 2000 if EPA receives no adverse
comment on this document by
November 12, 1999. Should EPA receive
adverse comments, EPA will withdraw
this rule before the effective date by

publishing a timely withdrawal in the
Federal Register.

ADDRESSES: Send written comments to
Nina Kocourek, U.S. EPA, Region 10,
WCM-122, 1200 Sixth Avenue, Seattle,
WA 98101, phone number: (206) 553—
6502. You can view and copy
Washington’s application during normal
business hours at the following
addresses: U.S. EPA, Region 10, Library,
1200 Sixth Avenue, Seattle, WA 98101,
contact at (206) 553-1259; and the
Washington Department of Ecology, 300
Desmond Drive, Lacey, WA 98503,
contact Patricia Hervieux, (360) 407—
6756.

FOR FURTHER INFORMATION CONTACT:
Nina Kocourek, EPA Region 10, WCM-
122, 1200 Sixth Avenue, Seattle, WA
98101, phone number: (206) 553-6502.
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SUPPLEMENTARY INFORMATION:

A. Why Are Revisions to State
Programs Necessary?

States which have received final
authorization from EPA under RCRA
Section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must change their
programs and ask EPA to authorize the
changes. Changes to State programs may
be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, States must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) Parts 124,
260 through 266, 268, 270, 273, and 279.

B. What Decisions Have We Made in
This Rule?

We conclude that Washington’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we grant Washington
Final authorization to operate its
hazardous waste program with the
changes described in the authorization
application with the exception of the
State’s designation of characteristic
antifreeze as a state-only waste.
Washington has responsibility for
permitting Treatment, Storage, and
Disposal Facilities (TSDFs) within its
borders and on the non-trust lands
within the 1873 Survey Area of the
Puyallup Reservation as defined in the
settlement agreement between the
Puyallup Tribe, Federal, State and local
governments dated August 27, 1988.
EPA retains jurisdiction and authority to
implement RCRA over trust lands and
over Indians and Indian activities
within the 1873 Survey Area. The
authorized program is responsible for
carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA)
and the limitation of this authorization
with respect to the State’s designation of
characteristic antifreeze as a state-only
waste. New Federal requirements and
prohibitions imposed by Federal
regulations that EPA promulgates under
the authority of HSWA take effect in
authorized States before they are

authorized for the requirements. Thus,
EPA will implement those requirements
and prohibitions in Washington,
including issuing permits, until the
State is granted authorization to do so.

C. What Is the Effect of Today’s
Authorization Decision?

The effect of this authorization
decision is that a facility in Washington
subject to RCRA will now have to
comply with the authorized State
requirements and with the federal
HSWA provisions for which the State is
not authorized in order to comply with
RCRA. Washington has enforcement
responsibilities under its State
hazardous waste program for violations
of its currently authorized program, but
EPA retains its authority under RCRA
sections 3007, 3008, 3013, and 7003,
which include, among others, authority
to:

« Do inspections and require
monitoring, tests, analyses, or reports.

« Enforce RCRA requirements and
suspend or revoke permits.

» Take enforcement actions regardless
of whether the State has taken its own
actions.

» Take an action where a situation
may present an imminent and
substantial endangerment to health or
the environment.

This action does not impose
additional requirements on the
regulated community because the
regulations for which Washington is
requesting authorization are already
effective, and are not changed by this
approval. Therefore, if the EPA does not
receive adverse written comment on
Washington’s application for program
revision by the end of the comment
period, the authorization of
Washington’s revision shall become
effective on January 11, 2000 and EPA
will take no further action on the
companion document appearing in the
Proposed Rules section of today’s
Federal Register.

D. What Happens If EPA Receives
Comments That Oppose This Action?

If the Agency does receive adverse
written comment, it will publish a
notice withdrawing this immediate final
rule before its effective date. EPA then
will address the comment(s) in a later
final rule based on the companion
document appearing in the Proposed
Rules section of today’s Federal
Register. If we receive comments that
oppose only the authorization of a

particular change to the State hazardous
waste program, we will withdraw that
part of today’s authorization rule.
However, the authorization of the
program changes that are not opposed
by any comments will become effective
on the date specified. The Federal
Register withdrawal document will
specify which part of the authorization
will become effective and which part is
being withdrawn. Any parties interested
in commenting should do so in
accordance with the time frame
provided in today’s Federal Register.
We will address all public comments in
a later Federal Register. You will not
have another opportunity to comment. If
you want to comment on this action,
you must do so at this time.

E. What Has Washington Previously
Been Authorized For?

Washington initially received Final
authorization on January 30, 1986,
effective January 31, 1986 (51 FR 3782)
to implement the RCRA hazardous
waste management program. We granted
authorization for changes to their
program on September 22, 1987
effective on November 23, 1987 (52 FR
35556); August 17, 1990 effective
October 16, 1990 (55 FR 33695);
November 4, 1994 effective November 4,
1994 (59 FR 55322); February 29, 1996
effective on April 29, 1996 (41 FR 7736);
and September 22, 1998 effective on
October 22, 1998 (63 FR 50531).

F. What Changes Are We Authorizing
With Today’s Action?

OnJuly 27, 1999, we received
submittal of an official program revision
application seeking authorization of
their changes in accordance with 40
CFR 271.21. On August 12, 1999, we
determined Washington’s official
program revision application to be
complete. We are now making a Final
decision, subject to receipt of written
comments that oppose this action, that
Washington’s hazardous waste program
revision, with the exception of the
State’s designation of characteristic
antifreeze as a state-only waste, satisfies
all of the requirements necessary to
qualify for Final authorization. The
following table indicates those federal
rules and the analogous Washington
state authorities that are receiving final
authorization. All of these analogous
state authorities were legally adopted
and were effective as of February 11,
1998.

Checklist Federal requirements Federal Register Analogous State Authority (WAC 173-303-. . )
17H i, Double Liners .......ccccocveevinnenne 50 FR 28702, 07/15/85 ............ 650:(2)(@); (2)(@); (k); M; (m); (c)f), 665:(2)(a); (2)(h);
(2)(0); )(K); 2)(1); (c)—(f), 400:(3)(a).
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Checklist Federal requirements Federal Register Analogous State Authority (WAC 173-303-...)
17F i, Liquids in Landfills | .................. 50 FR 28702, 07/15/85 ............ 140:(4)(b); (4)(b)(i); (@)(b)(iv); (@)(b)(Iv)(A); (4)(b)(iv)(B),
400:(3)(a).
171 i, Ground-Water Monitoring ......... 50 FR 28702, 07/15/85 ............ 645:(1)(b), 650:(3); (4)(b)(iii); (6)(b)(ii), 660:(5)(b)(ii),
665:(4)(b)(ii); (6)(b)(ii).

17N i, Permit Life ......cccovvvevrereerereeens 50 FR 28702, 07/15/85 ............ 830:(3)(a)(v), 806:(11)(d).

21 e Listing of EDB wastes .............. 51 FR 5327, 02/13/86 .............. 9904, 110:(3)(f), 082:(4).

22 s Listings of Four Spent Solvents | 51 FR 6537, 02/25/86 .............. 9903, 9904, 110:(3)(f); 082:(4), 9905.

31 Exports of Hazardous Waste* .. | 51 FR 28664, 08/08/86 ............ 070:(8)(b)(iii), 230:(1); (2); (3)(b), 120:(2)(a)(i), 220:(1)(a),

600:(3)(f), 160:(2)(b), 180:(1), 240:(3)(a), 250:(9)(c).

32 e Standards  for  Generators- | 51 FR 35190, 10/01/86 ............ 180:(1).

Waste Minimization Certifi-
cation.
A2 i Exception Reporting for Small | 52 FR 35894, 09/23/87 ............ 220: (2)(a); (2)(b) & (c), 210 & 220.
52 Quantity Generators of
Hazardous Waste*.
A4C i, Corrective Action for Injection | 52 FR 45788, 12/01/87 ............ (WAC 173-216-050): 400:(2)(c)(ii), 802:(3).
Wells*.

44D ..o Permit Modification ................... 52 FR 45788, 12/01/87 ............ 830:(3)(a)(iii).

A4E ..., Permit as a Shield Provision .... | 52 FR 45788, 12/01/87 ............ 810:(8).

44F Permit Conditions to Protect | 52 FR 45788, 12/01/87 ............ 800:(11).

Human Health and the Envi-
ronment.
444G ..o Post-Closure Permits ................ 52 FR 45788, 12/01/87 ............ 802:(2), 806:(4)(a)(xiii), 800:(9); (9)(@); (9)(b); (9)(b)(i);
(9)(b)(ii); (10)(a); (10)(b); (10)(c).
AT i Identification and Listing of | 53 FR 27162, 07/19/88 ............ 070:(8)(a)(ii) & (iii).
Hazardous Waste; Technical
Correction.
56 i Identification and Listing of | 53 FR 43878, 10/31/88 ............ 9903, 9905.
Hazardous Waste; Removal
of Iron Dextran from the List
of Hazardous Wastes.
57 s Identification and Listing of | 53 FR 43881, 10/31/88 ............ 9903, 9905.
Hazardous Waste; Removal
of Strontium Sulfide from the
List of Hazardous Waste.

64 s Delay of Closure Period for | 54 FR 33376, 08/14/89 ............ 300:(2); (4)(a); (5)(a), 610:(3)(c)(i)(A); (3)(c)(ii)(B); (4)(a);
Hazardous Waste Manage- (B(@)(i)A); (4)(b); (A b)D)A); (4)(c); (A)d); (A (d)();
ment Facilities™. @ADOA); - @AOB);  @@EOEC); (@D HD);

A(AOE); (@) i); (@ d)(i);  @)d)iv);  (4)(e);
@E)0); @E)®0A); @E))B); @)(e)i); (4)(e)ii);
@E)WV);  @EMA);  @E)WIV)B);  @)(E)iv)(C);
@EWV):  @EW);  @E)Wvi); @ E)Mi)A);
@ (E)iD(B); (A)(e)(vi)(C); (4)(e)(vi)(D); (4)(e)vi)(E),
620:(3)(a)(ii);  (3)(a)(iv),  300:(2):(4)@);  (5)(a),
400:(3)(a), 830:Appendix 1 D.(1)(f).

67 s Testing and Monitoring Activi- | 54 FR 40260, 09/29/89 ............ 110:(3)(a); (3)(H.
ties.

68 i Reportable Quantity Adjustment | 54 FR 41402, 10/06/89 ............ 9904, 110:(3)(f), 082:(4).

Methyl Bromide Production
Waste.

69 i Reportable Quantity Adjustment | 54 FR 50968, 12/11/89 ............ 9904, 082:(4), 9905.

T2 i Modification of FO19 Listing ..... 55 FR 5340, 02/14/90 .............. 9904.

T3 s Testing and Monitoring Activi- | 55 FR 8948, 03/09/90 .............. 110:(3)(a), 110:(3)(f).
ties; Technical Corrections.

75 oo Listing of 1,1- | 55 FR 18496, 05/02/90 ............ 9904, 110:(3)(f), 082:(4).

Dimethylhydrazine  Produc-
tion Wastes.

A HSWA Codification Rule; Dou- | 55 FR 19262, 05/09/90 ............ 650:(2)(j), 665:(2)(h).
ble Liners; Correction.

4 R Hazardous Waste Treatment, | 55 FR 25454, 06/21/90 ............ 110:(3)(g), 120:(4)(c); (4)(d); (4)(e), 300:(5)(f); 320:(2)(c),

Storage, and Disposal Facili-
ties—Organic Air Emission
Standards for Process Vents
and Equipment Leaks.

380:(1)(c); (1)(f), 390:(3)(d), 690:(1)(a); (1)(b); (1)(B)(i);
@ b)(iy;  (W))(ii); (2), 691:(1)(@); (1)(b); (b))
(1)(b)(ii); (1)(c); (1)(d); (1)(e);(2); 300:(5)(f), 320:(2)(c),
380:(1)(c); (1)(f), 390:(3)(d), 400:(3)(a), 806:(4)(a)(v);
(4)(@)(viii)(D); (4)(@)(viil)(E); (4)(@)Viil)(F); (4)(); (4)()():
0@ @A) @OMB):  @OGM©);  (@ai:
@0 @OMA);  @OMB):  @))M)C);
@MDY BOME); @)K @K)D;  (DRDA):;
@®MB):  @EOEC);  @EROD);  @KAODE)
@ROF); @K, (@A),  @K)v);  (DEK)(V);
@RMA);  @DRW(B);  @EMC);  @KRW)D);
(D K)V)(E).
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8l . Petroleum Refinery Primary | 55 FR 46354, 11/02/90; as | 9904, 9904; ftnote: 2; 2(a); 2(b)(i); 2(b)(i)(i); 2(b)()(ii);
and Secondary Oil/Water/ amended on 12/17/90 at 55 2(b)(i)(iii); 2(b)(ii); 2(b)(ii)(i); 2(b)(i)(ii); 2(c)(i); 2(c)(ii);
Solids Separation  Sludge FR 51707. 2(c)(ii)(A); 2(c)(ii)(B), 082:(4).
Listings (FO37 & F038).
84 s Toxicity Characteristic; | 56 FR 5910, 02/13/91 .............. 506: (2)(3).
Chlorofluoro-carbon
Refrigerants*.
86 ..o Removal of Strontium Sulfide | 56 FR 7567, 02/25/91 .............. 9903, 9904.
From the List of Hazardous
Wastes; Technical Amend-
ment.
87 e Organic Air Emission Stand- | 56 FR 19290, 04/26/91 ............ 690: (1)(a); (1)(b); (2), 691:(2), 300:(5)(f), 380:(1)(c),
ards for Process Vents and 400:(3)(a), 806:(4)(j)(iv)(B); (4)(k)(v)(B).
Equipment Leaks; Technical
Amendment.
89 s Revision to the Petroleum Re- | 56 FR 21955, 05/13/91 ............ 9904.
fining Primary and Secondary
Oil/Water/Solids  Separation
Sludge Listings (F037 and
F038).
97 s Exports of Hazardous Waste; | 56 FR 43704, 09/04/91 ............ 230:(2).
Technical Correction.
99 s Amendments to Interim Status | 56 FR 66365, 12/23/91 ............ 040, 400:(3)(a).
Standards for Downgradient
Ground-Water Monitoring
Well Locations.
100 i, Liners and Leak Detection Sys- | 57 FR 3462, 01/29/92 .............. 040, 320:(2)(c), 335:(1); (1)(@); (1)(b); (1)b)(®); (1)(b)(i);
tems for Hazardous Waste @)(b)(iii); (L) (b)(iv); () (b)(v); (Q)(b)(vi); (2); (2)(a);
Land Disposal Units. (2)(b); (2)(c); (3); B)(@); (3)(@)(0); (3)(@)i); (3)(@)iii);
(3)(b) (4). 380:1)(7), 650:2)(); (ND: R)DOA):
@O0®): @0a: @0 @A) @GE);
OO RAOED): @OGNE): R0M): @O)WV):
@)K); @K)@0); @K, 2)m); (2)(m)(0); (2)(m)iD);
@®: (@ () () 10)@); (10)b); (11)(@); (11)(b);
(AD)(o)(); AD®)G): (1)) (11)(b)(v); (11)(b)(V);
AnEM): A1) AE0); @)E)); AL)(C)i);
ADEW): @A) @@ @i  (6)(b)i);
©)(b)(i);  ©)b)v), 660:2)(): OM: @OOA):
@0O0O®): @OOC):; 0G); @Gy @G)iA);
@0E):  @0GC)  OGD);  (@G0)i)E)
2)()v); A1V); (2(K); K)D; K)(iiD); (2)(1); (2)(m);
@) @m)i); @)d)e): 6; @) () & (); (3@);
B(@); @b); @b, @Mb)i); (@) b)ii); (4)(b)(v);
@)(v);  @0)(vi); (4)c); DE)DA); (4 ()D(B);
@EOC): @@ G)c), 665:();  ()h));
@MOA): @MO®B): RMIC); M)iD; (R)h)ii;
@M)iNA):  @M)NE);  @0)iC);  ()(h\i)D);
@)(MGE); ) h)(v); )h)(v); (); G)@); G)ii); (2)();
@00; @O; @©-@): ©B)@): @)b): @C):
@iy, @i (9)(@); (9)(b): (O)b): (9)(b)i);
©(b)iD: ((b)IV); ()B)V); ©)bB)Vi); (9)(©); (9)(C)(i:
(9)(©)(ii); (9(c)(ii); (9)(c)(iv); (B)(b)(ii); (B)(b)(iv)—(vi),
320:(2)(c), 400:(3)(a), 380:(1)(f), 810:(8)(a); (8)(a)(i);
@)@C);  @)@i),  806:(A)(A)i);  (A)d)i)(D);
@(A)E); @)(A)F); @)A)i)(G): (@)(d)i)(B) & (C);
@@); @) @EaAD;: @)@
@ eI @EGEANIV); @) E)iA)V);
@EV); @M @AM @nGA)I):;
(@i A ); @WO)IAIV); (@) A)V);
(4)(h)(iv), 830 appendix 1.
113 e, Consolidated Liability Require- | 53 FR 33938, 09/01/88; 56 FR | 620: (2)(h); (4)(b); (6)(b); (8)(@); (8)(b); (8)(F); (10),
ments: Financial Responsi- 30200, 07/01/91; 57 FR 400:(3)(a).
bility for Third-Party Liability, 42832, 09/16/92.
Closure, and Post-Closure.
115 Chlorinated Toluenes Produc- | 57 FR 47376, 10/15/92 ............ 9904, 082:(4).
tion Waste Listing.
118 i, Liquids in Landfills II ................. 57 FR 54452, 11/18/92 ............ 040, 300:(6)(c), 140:(4)(b)(i); @) (Db))A)N; (4)(b)(iv);

(4)(b)(IvV)(A); @ B)IVAY(1); (@ OAYID;
(4)(L)(Iv)(A)(HT); (A b)(IvV)(B); (@) ®)IV)(B)();
@O)V)B)I);  @Mb)v);  @BMA); (@) D0)V)(B),

161:(2); (3), 400:(3)(a).
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119 i, Toxicity Characteristic Revision; | 57 FR 55114, 11/24/92; as | 110:(3)(f).
TCLP Correction. amended on 02/02/93 at 58
FR 6854.
137 i, Universal Treatment Standards | 59 FR 47982, 09/19/94; as | 017:(5)(a); (5)(a)(ii); (5)(b)(i); (B)(b)(ii); (6); (7); (7)(a);

49 & 129 (Con-
solidated
Checklist).

82, 91, 92, 101,
& 120 (Con-
solidated
checklist).

and Treatment Standards for
Organic Toxicity Characteris-
tics Wastes and Newly Listed
Waste (HSWA/Non-HSWA).
Dioxin Waste Listing and Man-
agement Standards*.

Amendment to Requirements
for Hazardous Waste Inciner-
ator Permits.

Identification and Listing of
Hazardous Waste; Treat-
ability Studies Sample
Exemption* as of 06/30/94.

Wood Preserving Listing* as of
06/30/94.

amended at 60 FR 242, 01/
03/95.

50 FR1978, 01/14/85

54 FR 4286, 01/30/89

53 FR 27290, 07/29/88; 59 FR
8362, 02/18/94.

55 FR 50450, 12/06/90; 56 FR

27332, 06/13/91; 56 FR
30192, 07/01/91; 57 FR
5859, 02/18/92; 57 FR

61492, 12/24/92.

(7)(b);  (2)(iii),
140:(2)(a).

600:(3)(n), 400:(2)(c)(ix), 505:(2)(c),

070:(8)(a); (7)(a), 081:(2)(a)(iv) & 082:(2)(b), 160:(2)(a);
(2)(b)&(c), 082:(2)(a); 9904, 9903, 110:(3)(c); 082:(5);
9905, 110:(3)(d); 630:(7)(c), 650:(9)(a); (9)(b),
660:(10)(a); (10)(b), 655:(12)(a); (12)(b), 140:(2)(a),
600:(6) &  665:(1); 670:(4)(a)(i), 400:(3)(a),
806:(4)(a)(vil); (A)(C)(viD); (D()(); (A)()(X); (4)(g)(viii);
(@) (h)(vii).

807:(10).

040, 07L:R)NM; BNOA):  B)NH®);
@M @OGMA); @) i
@MOMEOM: EOME)); @)ND); B))H)E):
@MMEO-I): ~ @OMFE): @) @)r)ii;
@MGiNA): E)MGNB); BNNC): R)NiNC)();
@MGNE)N: — EENC):; @M C)IV);
@)OaNCY(V);  B)s); B)E)D);  B)(s)(iD);  (3)(s)(ii);
@EW): B)S)W): B)S)WD); B)(S)Wii): (B)(S)Vii): (A
thru G); (A)(s)(viii); (3)(s)(ix); (3)(s)(IX)(A thru G);
(B)(s)(X); BYUN()(D); (3)(s)(xi).

040, 071:(3)(w)(i); (3)(w)(ii), 9904, 083:(1); (2); (2)(a);
@@(0); @)@)(i); )(@)(iii); (2(b); (2)b)(); (2)(L)H(A);

3MM(C);
F)N()(C);

@ONOE);  @ONC);  @MOD);  OOE:
QW) @MGIA);  @O)HE): ()i
@O)iA): E)HE); @M)WV @); @)

@E0OA); REOB): @OOC): (2)C)i); (2)(d); (3):
@@: @) B)C): B)A: B)E): B: B)g): B)h);
@0 @)@ AK: @), 110:(3)(, 082:(4), 9905,
200:1)(b); (D)(B)@): (D)) D)Gi): (L)(b)Gi)(A):
WO)NB): (D), 640:1); (1)), 675:(1)@): (1)(b):
M©: WEO: OO WE)); W)WM @)
@) () @@ (B): )@ B)b); @(@): @)@)):
@)(@)Gi: (@)@)i); (@M)A); @)@)WV)B): @)@)V);
@) @O)D); @OOA); @b)OB): @O)OC):
@)y @OMA):  @®)HAD:; @)MHEA);
@))B); @)b)C): @) (4)c): @)d): @)e):
@0 @©: @h): @0: @0 @k @)); @)m);
@M@ @mOEA:  @mOE);  @mOC);
@m@OO); @) @mi; @M): @) G)a):
B)b): G0 Gb): )X (6)@): (6)(b):
©)©)0): ©)RNA): ©)C))B): ©)C)i): 400:(3)(a).
806:(@)(); @0 @O @G @)i)(A);
@OGE):  @OGEEC):  @OMO):  @(OG)E):
@OGNE:  @OGG):  @OGH:  @DG));
@OGiD;  @OEK:  @OGL;  @OGM);
@OGNN); @OGNO): @i (P).
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34, 39, 50, 62, Land Disposal Restrictions* as | 51 FR 40572, 11/07/86; 52 FR | Chapter 42.17 RCW; RCW, 43.21A.160, (WAC 173-
63, 66, 78, 83, of 06/30/94. 21010, 06/04/87; 52 FR 303-...) 040, 110:(3)(g); 090:(5)(a)(i), 910:(1)(a); (2);
95, 102, 103, 25760, 07/08/87; 52 FR (4), 016:(a), 071:(3)(bb)(i); (3)(bb)(i); (2)(@)(ii)(A);
106, 109, 116, 41295, 10/27/87; 53 FR 2)(); ))D); @@(); B)x); B)n); AM; (3),
123 & 124 31138, 08/17/88; 54 FR 070:(2)(a)(ii)(A); (2)(c); (8)(@) & (b); (3)(a)(iii); (1)(b);
(Consolidated 8264, 02/27/89; 54 FR (1)(b) & (7)(a) & (7)(c); (7); (8)(a); (6), 081:(2); (1)(c),
checklist). 18836, 05/02/89; 54 FR 120:(2)(a); (4)(d), 160:(3), 090:(5)(b); (6)(b); (7)(b);

26594, 06/23/89; 54 FR (8)(b), 9904; 082:(4), 200:(1)(b)(iii); (1)(b)iii)(BY);
36967, 09/06/89; 55 FR | (1)(b)(iv); ()(b)(Iv)(A); (L)(P)(v)(B); (1)(c); (1)(e) & (f),
23935, 06/13/90; 55 FR 201:(2), 230:(3)(b); 240:(5), 600:(3)(n); (6), 300:(2);
22520, 06/01/90; 56 FR | (5)(f); (B)(h); (B)(M)(D); (B)(h)(ii); (B)(h)(iiD); (B)(h)(ii)(A):;
3864, 01/31/91; 56 FR B)(h)(iB); (B)(h)iB)(1); (B)(h)iiB)(I), 380:(1)(c);
41164, 08/19/91; 57 FR | (1)(); (1)(); (1)(K); (1){1); (1)(m); (1)(n); (1)(0), 610:(b);
8086, 03/06/92; 57 FR | (1)(b); (2b); (3)(@); @O)MO)(D); (L)(b)(v); (1)(b)i);
20766, 05/15/92; 57 FR (1)(b)(v); (3)(a), 650:(7), 660: (7), 655:(9), 665:(10)(a);
28628, 06/26/92; 57 FR (8)(b), 161:(7), 695, 400:(2)(c)ix); (4); ((3)(a),
37194, 08/18/92; 57 FR 505:(1)(b), 140:(2)(a), 806:(2); (4)(a)(ii); (4)(a)(xviii)(M);
47772, 10/20/92; 58 FR (3), 800:(8), 830:(4)(e)(iii)(B), 830 Appendix 1:B.1.b.;
28506, 05/14/93; 58 FR B.1.c.; B.1.d.; 1.6.; M, 805:(7)(b)(vi); (7)(b).
29860, 05/24/93.
17C e, Household Waste ..........ccccue..... 50 FR 28702, 07/15/85 ............ 071:(3)(c).
17E i, Location Standards for Salt | 50 FR 28702, 07/15/85 ............ 280:(5).
Domes, Salt Beds, Under-
ground Mines and Caves.

17G e Dust Suppression® .........ccccee.... 50 FR 28702, 07/15/85 ............ 505:(2)(c); (2)(d).

17M i, Pre-construction Ban* .............. 50 FR 28072, 07/15/85 ............ 806:(5).

170 i, Omnibus Provision ................... 50 FR 28702, 07/15/85 ............ 810:(19).

58 e Standards for Generators of | 53 FR 45089, 11/08/88 ............ 180:(1).

70 (Changes to
Part 124 Not
Accounted for
by Present
Checklist).

Hazardous Waste; Manifest
Renewal.

Environmental Permit Regula-
tions; RCRA  Hazardous
Waste; SDWA Underground
Injection Control; CWA Na-
tional Pollutant Discharge
Elimination System; CWA
Section 404 Dredge or Fill
Programs; and CAA Preven-
tion of Significant Deteriora-
tion (See Revision Checklist
70 in Non-Hwsa Cluster VI)
Hazardous Waste Manage-
ment System; Permit Pro-
gram; Requirements for Au-
thorization of State Pro-
grams; Procedures for Deci-
sion making; ldentification
and Listing of Hazardous
Waste; Standards for Owners
and Operators of Hazardous
Waste Storage, Treatment,
and Disposal Facilities; Cor-
rection, Safe Drinking Water
Act; National Drinking Water
Regulations; Indian Lands,
National Pollutant Discharge
Elimination System Permit
Regulations.

Mining Waste Exclusion I1**

Coke By-Products Listings

Testing and Monitoring
Activities*.
Wastes From the Use of

Chlorophenolic Formulations
in Wood Surface Protection.
Record keeping Instructions;
Technical Amendment.
Letter of Credit Revision
Correction of Beryllium Powder
(P015) Listing.

48 FR 14146, 04/01/83; 48 FR
30113, 06/30/83; 53 FR
28118, 07/26/88; 53 FR
37396, 09/26/88; 54 FR 246,
01/04/89.

55 FR 2322, 01/23/90

57 FR 37284, 08/18/92

58 FR 46040, 08/31/93; as
amended 09/19/94 at 59 FR
47980.

59 FR 458, 01/04/94

59 FR 13891, 03/24/94

59 FR 29958, 06/10/94
59 FR 31551, 06/20/94

806:(2), 840:(1); (10)(a); (10)(b) & (d); (10)(e); ()(d)(i) &
g));( )(2)(d)(iii); 3)E)N(C);  E)E)MD);  (3)(e))(E);
a).

040, 180:(3)(f).

071:(3)(cc), 9904, 082:(4).

110:(3)(a); A)(h)(iiD); (3)(; (1), 910:(4)(a), 090:(6)(a)();
©)@)(i):  (8)(a), 640:(1)(b), 140:(4)(b)(ii); (2)(a),
400:(3)(a), 806:(4)(f(ii(A)(II); @ONAV),
807:(2)(a)(iii); (2)(a)(iv).

110:(3)(a), 9905.

380:(2)(c) Table 1; (2)(d) Table 2.

620:(10).
9903, 9905, 140:(2)(a).
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Recovered Oil Exclusion ..........

Removal of the Conditional Ex-
emption for Certain Slag
Residues.

Testing and Monitoring Activi-
ties Amendment I.

Carbamate Production Identi-
fication and Listing of Haz-
ardous Waste*.

Testing and Monitoring Activi-
ties Amendment II.

Universal Waste Rule: ..............

General Provisions*

Specific Provisions for Batteries

Specific Provisions for Thermo-
stats.

Petition Provisions to Add a
New Universal Waste.

Liquids in Landfills IlI ................

Amendments to the Definition
of Solid Waste; Amendment
Il: Recovered Oil Exclusion,
Correction.

59 FR 38536, 07/28/94

59 FR 43496, 08/24/94

60 FR 3089, 01/13/95 ..............

60 FR 7824, 02/09/95; as
amended at 60 FR 19165,
04/17/95; and at 60 FR
25619, 05/12/95.

60 FR 17001, 04/04/95

60 FR 25492, 05/11/95

60 FR 25492, 05/11/95

60 FR 25492, 05/11/95

60 FR 25492, 05/11/95

60 FR 35703, 07/11/95
61 FR 13103, 03/26/96

07L:(3)(p); (3)(ce), 120:(2)(a)(v); ()(@)(vi), (2)(a)(viii);
2 @)(ix).
505:(1)(b)(ii), 140:(2)(a).

110:(3)(a).

071:(3)(dd), 9904, 9903, 082:(4), 9905.

110:(3)(a).

040:intro,  070:(7)(c); (7)(c)(); (7)(c)(ii);  (7)(c)(iv);
(N(e)(v); (B)()(ii); (B)(b)(iii)(A)~(C) & (E); (8)(b)(iii)(D);
(8)(b)(iii)(G); 077 intro, 070:(1)(c); (7); (8); (b),
600:(3)(0), 400:(2)(ix), 140:(2)(a), 800:(7)(c)(iii),
573:(1)(a); (1)(b); (4)(@); (M (@)(0); (4)(@)(ii); (4)(b), 040,
573:(6); (7); (7)(@); (7)(b); (8); (10); (11)(@); (11)(b);
(AD(e); ADE)M); AD(E));  AD(C)(iiD);  (11)(C)(v);
(AD(e)(v); (AD)(c)(vi); (12); (13)(a); (13)(b); (14)(a);
(14)(b); (14)(c); (14)(d); (14)(e); (14)(e)(); (14)(e)(ii);
(14)(®); AADO); @@ D); (14)(9); (14)(h); (15); (16);
(16)(a); (16)(b); (16)(c); (17); (18); (18)(a); (18)(b);
(19)(@)(); (19)(@)(i); (19)(b); (A9)(b)(); (19)(b)(i;
(19)(b)ii); (19)(b)(Iv); (19)(b)(V); (21); (22)(@); (22)(b):
(22)(c); (22)(c)();  (22)(c)(ii); (22)(c)(iii);  (22)(c)(iv);
(22)(c)(v); (22)(c)(vi); (23); (24)(a); (24)(b); (25)(a);
(25)(b); (25)(c); (25)(d); (25)(e); (25)(e)(i); (25)(e)(ii);
@5)(0; MM M) (25)@); @5)h); (26)(@);
26)(a)(i); (26)(a)(ii): (26)(a)iii); (26)(b); _(26)(B)(i:
(26)(b)(ii); (26)(b)(iii); (26)(c)(); (26)(c)(ii); (27); (27)(a);
(27)(b); (27)(c); (28); (29); (29)(a); (29)(b); (30)(a);
(30)(b); (B1)(a@); (31)(b); (32)(a); (32)(b); (33)(a);
(33)(b); (34); (34)(a); (34)(b); (35)(a); (35)(b); (36)(a);
(36)(b); (36)(0)(0); (36)(b)(iD; (36)(c); (36)(d): (37)(a);
(B7)(a)®):; @7)(a)(i); (37)(a)(ii); (37)(b); (38); (38)(a);
(38)(b); (38)(c).

040, 120:(2)(iv); (v); (vii); (viii), 077:(a), 600:(3)(0)(i),
400:(2)(c)(xi)(A), 520:(intro); (1); (2), 140:(2)(a),
800:(7)(O([i(A), 573:(L)(@); 2)(@)(D): @i; 2)(b);
@E)); @)D @O @0 @O (©)@);
(©(@(): ©)(@; ©)(@MA): O)@ME): (@)
@@ @O@ME):  O@MF):  O@O):
@@ (O)(@(i(A); (O)@)i)(B); (10)(@); (20)(a);
(20)@0);  (20)@)i); _(20)(@)I(A)  (20)@)(i)(B):
(20)@(I(C); (20)(@)(ND); (0)@)ME): (0)@)i)(F);
g%gag(")(G); (20)(a)(iii); (20)(@)(ii)(A); (20)(a)(iii)(B);

a).

040, 077:(b), 600:(3)(0)(ii), 400:(2)(c)(xi)(B), 140:(2)(a),
800:(7)(C)(i)(B), 573:(1)(@)i); (3)(a); (B)(b): (B)L)D);
@O BE0; @EM: ©)b) OB)i); ©)b);
@QMA);  QOME): QB)ME):  (O)b)iID):
@QME;  @OMFE):  ©@B)IG):  (O)D)H):
(9)(b)(ii(A); () (0)(A1); (b)INA)I; (9)(b)iN(B);
@®C):  1L0)b); (20)(b); (20)(b)(D);  (20)(b)(i):
(20)(b)(I(A); (0)(B)(B); (20)B)(C); (20)(b)(I)(D);
(20)L)(E); (20)O)FE); (0)B)G); 20)b)(I(H);
(O)OIA)  O)D)AND;  (20)(B)A)ID;
(20)(b)(iii)(B); (2)(b)(ii))(C); (21)(b).

910:(1)(a); (7)(@); (2)(b); (7)(c); (7)(d), 573:(39)(a);
(39)(b); (39)(c); (40)(@); (40)(b); (40)(c); (40)(d);
(40)(e); (40)(h; (40)(g); (40)(h).

140:(4)(b)(iv)(A)(11); (A (bB)(v)(A)(I).

071:(3)(cc).
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Checklist Federal requirements

Federal Register

Analogous State Authority (WAC 173-303-. . .)

mate Vacatur:

Conformance with the Carba-
Carbamate
Production, Identification and
Listing of Hazardous Waste;
Land Disposal Restrictions.

62 FR 32974, 06/17/97

9904, 9903, 9905, 082:(4), 140:(2)(a).

*Indicates State provision is more stringent.

**|ndicates State provision is broader in scope.

G. Where Are the Revised State Rules
Different From the Federal Rules?

Certain portions of the federal
program are not delegable to the states
because of the Federal government’s
special role in foreign policy matters
and because of national concerns that
arise with certain decisions. EPA does
not delegate import/export functions.
Under the RCRA regulations found in 40
CFR Part 262 EPA will continue to
implement requirements for import/
export functions. EPA does not delegate
sections of 40 CFR part 268 because of
the national concerns that must be
examined when decisions are made
under the following Federal Land
Disposal Restriction requirements: 40
CFR 268.5—Procedures for case-by-case
effective date extensions; 40 CFR
268.6—"*No migration’ petitions; 40
CFR 268.42(b)—applications for
alternate treatment methods; and 40
CFR 268.44(a)—-(g)—general treatment
standard variances. Washington’s state
program has excluded these
requirements from its state regulations
and EPA will continue to implement
these requirements. The Federal Land
Disposal Restrictions governing site-
specific variances, 40 CFR 268.44(h)—
(m) are delegable to the states but the
State program excluded the
requirements of 40 CFR 268.44(i)—(m)
from its state regulations. EPA will
continue to implement these
requirements. The state program is
authorized under today’s rulemaking,
effective on the effective date of this
rule, for its regulation equivalent to 40
CFR 268.44(h).

States are allowed to seek
authorization for state requirements that
are more stringent than federal
requirements. EPA has authority to
authorize and enforce those parts of a
state’s program EPA finds to be more
stringent than the federal program. The
following state regulations are more
stringent than the federal provisions and
are part of the State’s authorized
program:

Exports of Hazardous Waste (51 FR
28664, 8/8/86, Checklist 31): The State
regulation WAC 173-303-220(1)(a), as
applicable to U.S. shipments and U.S.
sites, is more stringent than the federal
requirements found at 40 CFR 262.41(a)

because, as to those U.S. shipments and
U.S. sites, the State program requires
annual reporting whereas the federal
rule requires biennial reporting.
Exception Reporting for Small
Quantity Generators of Hazardous Waste
(52 FR 35894, 9/23/87, Checklist 42):
The State regulations WAC 173-303—
210, 220 and 220(2)(a) are more
stringent for exception reporting for
generators of 100 to 1,000 kg/month
because the state regulations require
such generators to follow the same
requirements as generators of greater
than 1000 kg/month. The State is also
more stringent at WAC 173-303—
220(2)(d) because the State program can
require a generator to submit exception
reports in less time than the federal
program if the generator endangers
public health or the environment.
Corrective Action for Injection Wells
(52 FR 45788, 12/1/87, Checklist 44C):
The State’s regulation for “*permit by
rule,” WAC 173-303-802(3), for
injection wells is more stringent than
the federal requirements 40 CFR
264.101, 270.60(b)(3)(i) and (b)(3)(ii)
because the State program requires
compliance with WAC 173-303-060,
the use of notification and identification
numbers. The State program’s
prohibition on the disposal of state-only
extremely hazardous waste (EHW) in
underground injection wells is a
provision that is broader in scope than
the federal program and is not
authorized as part of this decision.
Treatability Studies Sample
Exemption (53 FR 27290, 7/29/88,
Checklist 49): The State’s program has
two provisions for which the State is
more stringent than the federal
requirements found at 40 CFR
261.4(e)(2)(vi) and 40 CFR 261.4(f). At
WAC 173-303-071(3)(r)(ii)(F) and WAC
173-303-071(3)(s) the state requires
annual rather than biannual reports. The
State also has provisions at 173-303—
071(3)(s)(xii) and (xiii) which are more
stringent than federal requirements
because they require the date, the words
hazardous or dangerous waste and the
major risks associated with the waste to
be marked on each container. The State
program’s provision at 173—-303—
071(3)(r)(i)(D) is not considered more
stringent but is a clarification consistent

with the Federal rule 40 CFR 261.4
(N(10). _

Delay of Closure Period for Hazardous
Waste Management Facilities (54 FR
33376, 8/14/89, Checklist 64): The
State’s regulation WAC 173-303-
610(3)(c)(ii)(A) is more stringent than
the federal requirement found at 40 CFR
264.112(d)(2)(i) because it requires the
owner or operator to continue to take
steps to prevent threats to human health
and the environment beyond those
otherwise required by the federal
regulation.

Toxicity Characteristic:
Chlorofluorocarbon Refrigerants (56 FR
5910, 2/13/91, Checklist 84): The State’s
regulations, WAC 173-303-506(2) and
(3), are more stringent than the federal
requirement found at 40 CFR
261.4(b)(12) because the state program
includes generator record keeping
requirements and facility requirements.

Wood Preserving Listings (56 FR
30192, 7/1/99, Checklist 92): The State’s
regulation WAC 173-303-200(1)(b)(i) is
more stringent than the Federal
requirements found at 40 CFR
262.34(a)(1)(i) because of the following
cross citations:

« At WAC 173-303-640(2), analog to
40 CFR 265.171, the State program
requires the owner or operator to
address leaks, spills and discharges into
the environment and in emergencies;

¢ At WAC 173-303-640(3), the State
program requires the owner or operator
to label containers to identify the major
risks associated with the contents of the
container;

e The State program specifies at WAC
173-303-640(5), analog to 40 CFR
265.173, a minimum aisle space
between containers and that a row of
containers must be no wider than 2
drums;

¢ The State program requires at WAC
173-303-640(6), analog to 40 CFR
265.174, that an inspection log must be
maintained,;

¢ The State has particular
requirements for incompatible wastes,
WAC 173-303-640(10), for closure; and

¢ The State program has authority to
require secondary containment.

The State’s wording although
different at WAC 173-303-640(8),
analog to 40 CFR 265.176, is equivalent
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to the federal program because the State
requires that containers be stored in a
manner equivalent to the Uniform Fire
Code.

The State’s regulation WAC 173-303—
200()(b)(ii) is more stringent than the
Federal requirements found at 40 CFR
262.34(a)(1)(ii), because of the following
cross citations:

¢ WAC 173-303-640(2)(e) and WAC
173-303-640(3)(b) in the state program
require scheduling integrity
assessments;

¢ WAC 173-303-640(5)(d) and (e)
provide additional protective
requirements in the state program: WAC
173-303-640(5)(d) requires the operator
to label tanks to identify the waste
contained in the tank; WAC 173-303—-
640(5)(e) requires all tank systems that
hold dangerous wastes that are acutely
or chronically toxic by inhalation to be
designed to prevent the escape of
vapors, fumes or other emissions into
the air;

¢ WAC 173-303-640(7)(d)(i) is more
stringent than the Federal analog, 40
CFR 265.196(d) because the State
program requires a facility to report,
whichever is the less, any release greater
than or equal to one pound, or the
reportable quantity, while the federal
regulation requires reporting only of
releases that equal or exceed one pound;

¢ WAC 173-303-640(9)(b) is more
stringent than the Federal analog at 40
CFR 265.198(b) because the State
program requires that tanks be located
in a manner equivalent either to the
National Fire Protection Association’s
buffer zone requirements (the Federal
requirement) or as required by State and
local fire codes, whichever is more
stringent; furthermore, the state program
is also more stringent in its requirement
for yearly inspections.

Land Disposal Restrictions (51 FR
40572, 11/7/86 and 52 FR 21010,
6/4/87, Checklist 34): The State
regulation WAC 173-303-120(2)(a) is
more stringent than the federal
requirement found at 40 CFR 261.6(a)(3)
as the state has additional requirements
for recyclable materials: WAC 173-303-
050 provides authority to take action for
a discharge or a potential discharge or
release into the environment, WAC 173
303-145 provides authority to require a
responsible person to address spills and
discharges into the environment. WAC
173-303-960 provides regulatory
authority to address imminent and
substantial endangerment to health or
the environment. EPA has statutory
authority to address imminent and
substantial endangerment to health or
the environment and does not consider
this state regulation to be more stringent
than EPA’s existing statutory authority

under the federal RCRA program. To the
extent the state has authority to address
imminent and substantial endangerment
to health or the environment as a
regulatory requirement under the state
program directly applicable to the
recyclable materials, EPA considers the
State program to be equivalent to the
federal program.

Pre-construction Ban (50 FR 28702,
7/15/85, Checklist 17M): The State is
more stringent because it chose not to
adopt the optional and less stringent
federal requirement at 40 CFR
270.10(f)(3) for construction of TSCA
PCB incineration.

Testing and Monitoring Activities (58
FR 46040, 8/31/93, Checklist 126): The
State regulation WAC 173-303—
910(4)(a) is more stringent than the
federal requirement at 40 CFR
260.22(d)(1)(i) because the State does
not exclude wastes that are considered
hazardous under 40 CFR Part 261, but
only has authority to exclude wastes
that EPA has excluded under the
petition process as hazardous wastes.

Carbamate Production Identification
and Listing of Hazardous Waste (60 FR
7824, 2/9/95, amended at 60 FR 19165,
4/17/95 and at 60 FR 25619, 5/12/95
Checklist 140): The State is more
stringent because it does not include the
de minimus wastewater “‘exclusions”
found in the federal program at 40 CFR
261.3(a)(2)(iv)(E), (F) and (G).

Universal Waste: General Provision
(60 FR 25492, 5/11/95 Checklist 142A):
The State is more stringent because it
chose not to adopt a counting exclusion
for hazardous waste managed
immediately upon generation only in
on-site elementary neutralization units,
wastewater treatment units, or totally
enclosed treatment facilities as defined
in 40 CFR 260.10.

Dust Suppression (50 FR 28702,
7/15/85, Checklist 17G): The State
regulation WAC 173-303-505(2)(d) is
more stringent than the federal
requirement at 40 CFR 266.23(b)
because the State rule does not contain
the exception for waste identified solely
on the basis of ignitability. Therefore the
State prohibits the use of waste or used
oil or other material which is
contaminated with dioxin or any other
hazardous waste, including those wastes
that are ignitable, for dust suppression
or road treatment.

The State is not seeking authorization
for the Standards for the Management of
Waste Fuel and Used Oil for the
Burning of these Materials in Boilers
and Industrial Furnaces, 40 CFR
266.102 through 40 CFR 266.111. The
State did not adopt these federal
provisions as state law. EPA is
implementing these BIF requirements in

Washington State under EPA’s HSWA
authority.

States are not allowed to seek
authorization for state requirements that
are broader in scope than federal
requirements. EPA does not have
authority to authorize and enforce those
parts of a state’s program EPA finds to
be broader in scope than the federal
program. EPA has found the following
state requirements to be broader in
scope than the federal hazardous waste
program and is not authorizing the
following requirements as part of the
State’s authorized program: Mining
Waste Exclusion Il (55 FR 2322, 1/23/90
Checklist 71). The State analogs are
broader in scope than the federal
requirements, except for WAC 173-303-
040 and WAC 173-303-180(3)(f) which
are equivalent to the federal analogs 40
CFR 260.10 and 40 CFR 262.23(e)
respectively, because the State has not
adopted an analog to 40 CFR
261.4(b)(7)—exclusions for solid waste
from the extraction, benefication, and
processing of ores and minerals. The
state’s lack of an analog for the federal
exclusion of mixtures of solid waste and
hazardous waste which are hazardous
based solely on a hazardous
characteristic imparted to the waste as
a result of a Bevill characteristic, 40 CFR
261.3(a)(2)(iii), is also broader in scope
than the federal program.

Although State programs can be
authorized where they are more
stringent than the federal program, state
programs cannot be authorized where
they are less stringent. EPA finds the
state regulations for spent antifreeze at
WAC 173-303-120(3)(h) are less
stringent than the federal provisions to
the extent that the state program would
construe characteristic spent antifreeze
as a state-only waste. The effect of the
State rule would be to exempt antifreeze
that exhibits the toxicity characteristic
from the requirements applicable to
wastes exhibiting the toxicity
characteristic. EPA has articulated its
position in numerous rules that spent
antifreeze exhibiting a characteristic
may pose a threat to human health and
the environment and requires generators
and recyclers to comply with existing
federal regulations with respect to
characteristic hazardous waste.
Antifreeze which exhibits the toxicity
characteristic remains a hazardous
waste under the State’s authorized
program. The direct impact of EPA’s
finding to generators and recyclers is
that such persons are not exempted
from the State’s federally authorized
requirements for antifreeze that exhibits
the toxicity characteristic.

States sometimes make changes to
their previously authorized programs
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that result in a state regulation being
found equivalent where the regulation
may have been found more stringent at
the time of initial authorization. On
April 29, 1996, the State received final
authorization for the federal dioxin
wastes requirements, (50 FR 1978,
January 14, 1985) and the definition of
empty for dioxin residues in containers
was determined to be more stringent
than the federal program. The State has
amended its definition of empty for
dioxin residues in containers and is
seeking reauthorization for this change.
With today’s rulemaking the State
analog for definition of empty, found at
WAC 173-303-160(2)(a), has been
determined to be equivalent to the
federal requirement found at 40 CFR
261.7(b)(1).

On April 29, 1996, the State received
final authorization for the federal rule
Amending Requirements for Hazardous
Waste Incinerator Permits (54 FR 4286,
January 30, 1989) and the state’s analog,
WAC 173-303-807(10) requirement for
existing incinerator facilities to either
conduct a trial burn or submit other
information as specified in 40 CFR
270.19(a) or (c) before a permit can be
issued to that facility, was determined
to be more stringent than the federal
program. The State has amended the
more stringent requirement and is
seeking reauthorization for this change.
With today’s rulemaking the State
analog WAC 173-303-807(10) has been
determined to be equivalent to the
federal requirement found at 40 CFR
270.62(d).

H. Who Handles Permits After This
Authorization Takes Effect?

Washington will issue permits for all
the provisions for which it is authorized
and will administer the permits it
issues. All permits issued by EPA
Region 10 prior to final authorization of
this revision will continue to be
administered by EPA Region 10 until
the issuance or re-issuance after
modification of a State RCRA permit.
Upon the effective date of the issuance,
or re-issuance after modification to
incorporate authorized State
requirements of a State RCRA permit,
those EPA-issued permit provisions
which the State is authorized to
administer and enforce will expire.
HSWA provisions for which the State is
not authorized will continue in effect
under the EPA-issued permit. EPA will
continue to implement and issue
permits for HSWA requirements for

which Washington is not yet authorized.

I. How Does Today’s Action Affect
Indian Country (18 U.S.C. Section 1151)
in Washington?

EPA’s decision to authorize the
Washington hazardous waste program
does not include any land that is, or
becomes after the date of this
authorization, “Indian Country,” as
defined in 18 U.S.C. 1151, with the
exception of the non-trust lands within
the exterior boundaries of the Puyallup
Indian Reservation (also referred to as
the ““1873 Survey Area’ or ““‘Survey
Area”) located in Tacoma, Washington.
EPA retains jurisdiction over “Indian
Country” as defined in 18 U.S.C. 1151.

Effective October 22, 1998 (63 FR
50531, September 22, 1998)
Washington’s state program was
authorized to implement the state
authorized program on the non-trust
lands within the 1873 Survey Area of
the Puyallup Indian Reservation. The
authorization did not extend to trust
lands within the reservation. EPA
retains its authority to implement RCRA
on trust lands and over Indians and
Indian activities within the 1873 Survey
Area.

A complete discussion of the
background for this authorization
determination can be found in Federal
Registers dated July 7, 1998 (63 FR
36652) for the proposed rule and an
immediate final rule (63 FR 36587),
August 21, 1998 to withdraw the
immediate final rule in response to
adverse comment (63 FR 44795), and
September 22, 1998 to publish a
response to comment and final rule
granting authorization (63 FR 50531).

J. What is Codification and Is Epa
Codifying Washington Hazardous
Waste Program as Authorized in This
Rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste program into the Code
of Federal Regulations. We do this by
referencing the authorized State rules in
40 CFR Part 272. We reserve the
amendment of 40 CFR Part 272, Subpart
WW for this authorization of
Washington’s program until a later date.

K. Regulatory Analysis and Notices
Unfunded Mandates Reform Act

Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit

analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year.

Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that section 202
and 205 requirements do not apply to
today’s action because this rule does not
contain a Federal mandate that may
result in annual expenditures of $100
million or more for State, local, and/or
tribal governments in the aggregate, or
the private sector. Costs to State, local
and/or tribal governments already exist
under the Washington program, and
today’s action does not impose any
additional obligations on regulated
entities. In fact, EPA’s approval of State
programs generally may reduce, not
increase, compliance costs for the
private sector. Further, as it applies to
the State, this action does not impose a
Federal intergovernmental mandate
because UMRA does not include duties
arising from participation in a voluntary
Federal program.

The requirements of section 203 of
UMRA also do not apply to today’s
action because this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. Although small
governments may be hazardous waste
generators, transporters, or own and/or
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operate TSDFs, they are already subject
to the regulatory requirements under the
existing State laws that are being
authorized by EPA, and, thus, are not
subject to any additional significant or
unique requirements by virtue of this
program approval.

Certification Under the Regulatory
Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). This analysis is
unnecessary, however, if the agency’s
administrator certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities.

EPA has determined that this
authorization will not have a significant
economic impact on a substantial
number of small entities. Such small
entities which are hazardous waste
generators, transporters, or which own
and/or operate TSDFs are already
subject to the regulatory requirements
under the existing State laws that are
now being authorized by EPA. EPA’s
authorization does not impose any
significant additional burdens on these
small entities. This is because EPA’s
authorization would simply result in an
administrative change, rather than a
change in the substantive requirements
imposed on these small entities.

Pursuant to the provision at 5 U.S.C.
605(b), the Agency hereby certifies that
this authorization will not have a
significant economic impact on a
substantial number of small entities.
This authorization approves regulatory
requirements under existing State law to
which small entities are already subject.
It does not impose any new burdens on
small entities. This rule, therefore, does
not require a regulatory flexibility
analysis.

Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General

of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives and the Comptroller
General of the United States prior to
publication of the rule in today’s
Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of Executive Order 12866.

Compliance With Executive Order
12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies with consulting,
Executive Order 12875 requires EPA to
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

This rule does not create a mandate
on State, local or tribal governments.
The rule does not impose any
enforceable duties on these entities. The
State administers its hazardous waste
program voluntarily, and any duties on
other State, local or tribal governmental
entities arise from that program, not
from this action. Accordingly, the
requirements of Executive Order 12875
do not apply to this rule.

Compliance With Executive Order
13045

Executive Order 13045, ““Protection of
Children from Environmental Health
Risks and Safety Risks,” applies to any
rule that: (1) the Office of Management
and Budget determines is “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that

EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it is not an
economically significant rule as defined
by E.O. 12866, and because it does not
involve decisions based on
environmental health or safety risks.

Compliance with Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies
with consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

This rule is not subject to Executive
Order 13084 because it does not
significantly or uniquely affect the
communities of Indian tribal
governments. Washington is not
authorized to implement the RCRA
hazardous waste program in Indian
country. This action has no effect on the
hazardous waste program that EPA
implements in the Indian country
within the State.

Compliance With Executive Order
12612

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132, 64
FR 43255 (August 10, 1999), which will
take effect on November 2, 1999. In the
interim, the current Executive Order
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12612, 52 FR 41685 (October 30, 1987),
on federalism still applies. This rule
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 12612. This rule simply
approves the State of Washington’s
proposal to be authorized for updated
requirements of the hazardous waste
program that the state has voluntarily
chosen to operate.

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., Federal agencies
must consider the paperwork burden
imposed by any information request
contained in a proposed rule or a final
rule. This rule will not impose any
information requirements upon the
regulated community.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA"), Public Law No.
104-113, §12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable

voluntary consensus standards. .
This action does not involve technical

standards. Therefore, EPA did not
consider the use of any voluntary
consensus standards.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This action is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: September 24, 1999.

Chuck Clarke,

Regional Administrator, Region 10.

[FR Doc. 99-25561 Filed 10-8-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-6454-1]

Massachusetts: Final Authorization of
State Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Today'’s action finalizes EPA’s
decision to grant authorization to the
Commonwealth of Massachusetts for
certain revisions to its hazardous waste
program under the Resource
Conservation and Recovery Act (RCRA).
The revisions addressed by this action
include two rules promulgated by the
Environmental Protection Agency: the
Toxicity Characteristics (TC) Rule
(including subsequent revisions to that
rule) and the Universal Waste Rule
(UWR). The Agency finds that the
State’s hazardous waste program
revisions, except for a provision which
relates to the TC Rule and exempts
intact Cathode Ray Tubes (CRTs) from
hazardous waste regulation, satisfy all of
the requirements necessary to qualify
for final authorization. Thus, the EPA is
taking action to approve the
authorization of Massachusetts for the
UWR and the TC Rule for all wastes
other than CRTs. At this time, EPA
defers action relating to CRTs; however,
the agency plans to address this issue in
a future Federal Register document.
DATES: The approval of Massachusetts’
program revisions shall become
effective without further notice on
October 12, 1999.

ADDRESSES: Copies of the
Commonwealth of Massachusetts’
revision application and related
materials which support the basis for
EPA’s authorization decision (the
“Administrative Record”) are available
for inspection and copying during
normal business hours at the following
addresses: Massachusetts Department of
Environmental Protection Library, One
Winter Street—2nd Floor, Boston, MA
02108, business hours: 9:00 a.m. to 5:00
p.m., Telephone: (617) 292-5802 and
EPA Region | Library, One Congress
Street—11th Floor, Boston, MA 02114—
2023, business hours: 8:30 a.m. to 5:00
p.m., Telephone: (617) 918-1990.

FOR FURTHER INFORMATION CONTACT:
Robin Biscaia, EPA Region I, One
Congress Street, Suite 1100 (CHW),
Boston, MA 02114-2023; Telephone:
(617) 918-1642.

SUPPLEMENTARY INFORMATION:

A. Why Are Revisions to State
Programs Necessary?

States which have received final
authorization from EPA under RCRA
Section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must change their
programs and ask EPA to authorize the
changes. Changes to State programs may
be necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, States must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279.

B. What Decisions Have We Made In
This Rule?

1. Background

On January 8, 1998, Massachusetts
submitted a final program revision
application relating to the Satellite
Accumulation Rule, UWR and TC Rule
seeking authorization of its program
revision in accordance with 40 CFR
271.21. On Septemer 30, 1998, the EPA
granted authorization to the
Massachusetts hazardous waste
management program for the Satellite
Accumulation Rule only and deferred a
decision relative to the TC and UWR
portions of the application due to the
unresolved CRT issues (63 FR 52180).

2. The Proposed Rule

On February 24, 1999 EPA published
in the Federal Register a proposed rule
announcing its plan to authorize
Massachusetts for the TC Rule and the
UWR excluding those provisions which
relate to CRTs (64 FR 9110). Also, at that
time, the agency proposed to disapprove
a provision of the Massachusetts
hazardous waste regulations at 310 CMR
30.104(21) relating to CRTs. A forty-five
(45) day extension to the thirty (30) day
comment period of this proposal was
requested by Massachuetts and granted
in the Federal Register on March 24,
1999 (64 FR 14201) thereby extending
the public comment period from March
26, 1999 to May 10, 1999.

3. Recent Developments

Since the publication of the proposed
disapproval, the EPA and Massachusetts
Department of Environmental Protection
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(““DEP”’) have discussed a hew
regulatory approach with respect to
CRTs. The DEP currently is seeking
input from its Hazardous Waste
Advisory Committee regarding this new
approach.

4. Comments to the Proposed Rule

EPA has received comments on the
proposed rule Federal Register
document from various sources, all of
which relate solely to CRTs. The EPA is
not responding to these comments at
this time. Rather, if the DEP revises its
regulations to adopt the new approach,
the EPA plans to publish a new
proposed rule in the Federal Register
prior to any final approval, inviting
public comment on the new approach.
If, on the other hand, the EPA and DEP
do not reach final agreement on the CRT
issue, the EPA will publish a future
final Federal Register notice setting out
its final decision on the current DEP
regulations and will respond to all
comments that have been filed at that
time. No final action regarding the CRT
issue is being taken by the EPA at this
time.

5. The Decision

Today’s action finalizes the Agency’s
approval for final authorization of the
Commonwealth of Massachusetts for
program revisions which cover the TC
Rule and UWR except as they relate to
CRTs. We conclude that Massachusetts’
application to revise its authorized
program, excluding provisions which
relate to the regulation of CRTs, meets
all of the statutory and regulatory
requirements established by RCRA.
Therefore, we grant the Commonwealth
of Massachusetts final authorization to
operate its hazardous waste program
with the changes described in the
authorization application except for
those that relate to CRTs. Massachusetts
has responsibility for permitting
Treatment, Storage, and Disposal
Facilities (TSDFs) within its borders
(except in Indian country) and for
carrying out the aspects of the RCRA
program described in its revised
program application, subject to the

limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
New federal requirements and
prohibitions imposed by Federal
regulations that EPA promulgates under
the authority of HSWA take effect in
authorized States before they are
authorized for the requirements. Thus,
EPA will continue to implement those
requirements and prohibitions in
Massachusetts for which the state is not
authorized, including issuing permits
for those provisions until the State is
granted authorization to do so.

6. Technical Corrections

Additionally, EPA is making a
technical correction to a provision
referenced in its immediate final rule
published in the Federal Register on
September 30, 1998 (effective November
30, 1998) which authorized the State for
the Satellite Accumulation Rule (63 FR
52180). This technical correction is
described in section G below.

C. What is the Effect of Today’s
Authorization Decision?

The effect of this decision is that a
facility in Massachusetts subject to
RCRA will now have to comply with the
newly authorized State requirements
instead of the equivalent federal
requirements in order to comply with
RCRA. The Commonwealth of
Massachusetts has enforcement
responsibilities under its state
hazardous waste program for violations
of such program, but EPA also retains its
full authority under RCRA sections
3007, 3008, 3013, and 7003.

This action does not impose
additional requirements on the
regulated community because the state
regulations for which Massachusetts is
being authorized by today’s action have
already been in effect under state law,
and are not changed by today’s action.

D. What Has Massachusetts Previously
Been Authorized For?

Massachusetts initially received Final
Authorization on January 24, 1985,
effective February 7, 1985 (50 FR 3344)
to implement its base hazardous waste

management program. We granted
authorization for changes to their
program regarding satellite
accumulation on September 30, 1998,
effective November 30, 1998 (63 FR
52180).

E. What Changes Are We Authorizing
With Today’s Action?

On January 8, 1998 the
Commonwealth of Massachusetts
submitted a final program revision
application seeking authorization of
their changes in accordance with 40
CFR 271.21. We now make a final
decision that Massachusetts’ hazardous
waste program revision satisfies all of
the requirements necessary to qualify
for Final authorization. Therefore, we
grant the Commonwealth of
Massachusetts final authorization for
the following program changes which
cover the UWR and TC Rule except as
they relate to CRTSs:

The TC Rule was promulgated on
March 29, 1990 (55 FR 11798) under the
authority of the Hazardous and Solid
Waste Amendments (HSWA) to RCRA
and refines and expands EPA’s
Extraction Procedure (EP) Toxicity
Characteristics Rule promulgated on
May 19, 1980 (49 FR 33084). On May
11, 1995 (60 FR 25492) EPA
promulgated the UWR which contains
new streamlined hazardous waste
management regulations governing the
collection and management of certain
widely generated wastes (batteries,
pesticides and thermostats) known as
universal wastes. In addition, the
regulation contains a provision for a
petition process through which
additional wastes can be added.

The specific RCRA program revisions
for which EPA authorizes the
Commonwealth of Massachusetts are
listed in the table below. The Federal
requirements in the table are identified
by their checklist numbers and rule
descriptions. The following
abbreviations are used in defining
analogous state authority: MGL =
Massachusetts General Laws; CMR =
Code of Massachusetts Regulations.
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Description of Federal Requirement and Checklist Reference Number

Analogous State Authority 1

Consolidated Checklist for the Toxicity Characteristic Revisions as of

June 30, 1994

(74) Toxicity Characteristic Revisions: 55 FR 11798, 3/29/90 as

amended on 6/29/90 55 FR 26986;

(80) Hydrocarbon Recovery Operations: 55 FR 40834, 10/5/90 as
amended on 2/1/91, 56 FR 3978 as amended on 4/2/91, 56 FR
13406, optional rule (MA is not seeking authorization for this

provision);

(84) Chlorofluoro Refrigerants: 56 FR 5910, 2/13/91, optional rule,
(MA is not seeking authorization for this provision);
(108) Toxicity Characteristics Revision; Technical Correction: 57

FR 30657, 7/10/92;

(117B) Toxicity Characteristic Revision: 57 FR 23062, 6/1/92, (cor-
rection not applicable; MA is not seeking authorization for this

provision);

(119) Toxicity Characteristic Revision, TCLP: 57 FR 55114, 11/24/
92, optional rule (MA is not seeking authorization for this provi-

sion).
Universal Waste Rule Checklists 142 A-E

(142A) Universal Waste Rule: General Provisions, 60 FR 25492—

25551, 5/11/95;

(142B) Universal Waste Rule: Specific Provisions for Batteries, 60

FR 25492-25551, 5/11/95;

(142C) Universal Waste Rule: Specific Provisions for Pesticides,

60 FR 25492-25551, 5/11/95;

(142D) Universal Waste Rule: Specific Provisions for Thermostats,

60 FR 25492-25551, 5/11/95;

(143E) Universal Waste Rule: Petition Provisions to Add a New
Universal Waste, 60 FR 25492 25492-25551, 5/11/95;

30.351(2)(b)6 and

MGL c 21C 884 and 6, enacted 11/9/79; 310 CMR 30.099(25) adopted
11/9/90, 30.104(13) adopted 10/17/97, 30.105 adopted 11/17/95,
30.125B adopted 11/9/90, 30.130 adopted 11/9/90, and 30.155B
adopted 11/9/90 and amended 10/17/97.

(The Massachusetts regulatory citations above are approved except as
they relate to CRTs.)

MGL c 21C 884 and 6, enacted 11/9/79 and MGL ¢ 21E §6, enacted
July 20, 1992; 310 CMR 30.010, 30.130, 30.143(2), 30.340(1),

30.351(3), 30.353(2)(b)5 and 30.353(3),

30.392(8), 30.393(6), 30.501(2)(e), 30.601(2)(e), 30.801(14), and
30.1000 adopted on 10/17/97.

1The Commonwealth of Massachusetts’ provisions are from the Code of Massachusetts Regulations, 310 CMR 30.000, Hazardous Waste

Regulations, adopted October 17, 1997.

The specific State regulation not
covered in this action is 310 CMR
30.104(21) which falls under 310 CMR
30.104, “Wastes Not Subject 310 CMR
30.000” and identifies intact CRTs as a
waste not subject to Massachusetts’
hazardous waste regulations. EPA is
limiting its approval of the State’s TC
Rule regulations to all wastes except
CRTs.

F. Where Are the Revised State Rules
Different From the Federal Rules?

Under the provisions of the State’s
UWR program, there are several
differences related to the way in which
universal wastes are regulated. First, as
allowed by EPA’s UWR (40 CFR part
273, subpart G), the State program
includes additional waste streams; i.e.,
mercury-containing devices and
mercury containing lamps are included
as universal wastes (310 CMR 30.1081).
The inclusion of these additional
wastes, however, is viewed as
equivalent to the federal rule rather than
broader in scope (or less stringent) as
the federal rule allows a petition process
by which additional wastes may be
added. Massachusetts has adopted a
rulemaking process rather than a
petition process to include additional
wastes under its universal waste
program, a provision the EPA also
considers equivalent.

Related to the coverage of batteries
under the UWR, Massachusetts, as
required by The Mercury-Containing
and Rechargeable Battery Management
Act of May 13, 1996 (““The Battery
Act”), (Public Law 104-142), has
implemented state requirements
governing the collection, storage and
transportation of batteries which are
identical to EPA’s UWR requirements.
There are differences from the federal
requirements regarding how
Massachusetts regulates batteries, but
the EPA has determined that they do not
concern the ““collection, storage or
transportation’ of batteries, where the
State is required to be identical. For
example, the EPA has determined that
the State’s requirement regarding site
closure (described below) is not within
what is preempted by the Battery Act.
The differences, and the reasons why
the EPA has determined that there is no
preemption, are set forth in the EPA’s
Administrative Record, which is
available for public review.

We consider the following State
requirements to be more stringent than
the Federal requirements:

¢ 310 CMR 30.155B(10) requires
quality assurance/quality control
procedures (QA/QC) in the State’s TCLP
test which are more stringent than the
analogous federal procedures as the
State has not adopted EPA’s changes to
QA/QC procedures under the TC Rule

(40 CFR part 261, appendix Il, 8.2, 8.4
and 8.5).

¢ 310 CMR 30.1033(4), 30.1043(5)
and 30.1061 cover state closure
requirements which specifies that
handlers who cease operations shall
comply with state closure requirements
at 310 CMR 30.689, which require
removal of waste and site
decontamination. This provision covers
all of the State’s universal wastes
(including batteries).

¢ 310 CMR 30.1043(a), (b) require
large quantity handlers of universal
waste (other than batteries) to notify the
State of their universal waste activity
even though they may have previously
provided notification for hazardous
waste activity; the federal requirement
does not require such re-notification.

¢ 310 CMR 30.1033(3) requires small
guantity generators to submit a change
of status request in anticipation of
accumulating 5,000 kg or more of
universal waste (other than batteries);
there is no such federal requirement.

¢ 310 CMR 30.1010 does not allow
transfer facilities (except for batteries) as
defined in 40 CFR 273.6.

e 310 CMR 30.1034(3)(b)(7) requires
that ampules, once removed from
thermostats, be fully regulated as a
hazardous waste. Under the federal
UWR program, ampules removed from
thermostats are subject to the less
restrictive UWR management standards
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unless they are leaking and exhibit a
characteristic of hazardous waste, in
which case they must be managed in
accordance with EPA’s hazardous waste
requirements (40 CFR 273.13(c)(3) and
273.33(c)(3)).

These requirements are part of
Massachusetts’ authorized program and
are federally enforceable.

We also consider the following State
requirements go beyond the scope of the
Federal program:

¢ 310 CMR 30.1034(5)(c)(2) and
30.1044(5) requires dismantling/
crushing operations of small and large
guantity generators who recycle crushed
fluorescent bulbs to obtain a State
recycling permit. There is no federal
permitting requirement for recycling
activities per se, although storage prior
to recycling could trigger the federal
part B permit requirements of 40 CFR
part 264.

¢ 310 CMR 30.392(8) and 30.393(6).
The State UWR program also has a
provision regarding the household
hazardous waste collection events in
which universal wastes may be
collected. The regulation of this event is
a broader-in-scope provision as there is
no analogous federal component.
However, the EPA also has determined
that these State provisions (insofar as
they cover universal wastes) do not
result in the State program being non-
equivalent to the federal program under
RCRA or non-identical under The
Battery Act.

Broader-in-scope requirements are not
part of the authorized program and EPA
does not enforce them. Although
sources must comply with these
requirements in accordance with state
law, they are not federal RCRA
requirements.

G. What Technical Corrections Are
Addressed by Today’s Action?

On September 30, 1998, EPA
published its decision to authorize
Massachusetts for revisions that relate to
EPA’s Satellite Rule (see 63 FR 52180).
In the regulatory crosswalk table of that
notice, EPA cited an incorrect date of
12/29/84 on which EPA promulgated its
Satellite Rule at 49 FR 49568. Note, this
document corrects the date cited in the
regulatory crosswalk on which EPA’s
Satellite Rule was promulgated to read
12/20/84.

H. Who Handles Permits After This
Authorization Takes Effect?

Massachusetts will issue permits for
all the provisions for which it is
authorized and will administer the
permits it issues. EPA will continue to
administer any RCRA hazardous waste
permits or portions of permits which we

issued prior to the effective date of this
authorization. EPA will continue to
implement and issue permits for HSWA
requirements for which Massachusetts
is not yet authorized.

I. How Does Today’s Action Affect
Indian Country (18 U.S.C. Section 115)
In Massachusetts?

Massachusetts is not authorized to
carry out its hazardous waste program
in Indian country within the State.
Therefore, this action has no effect on
Indian country. EPA will continue to
implement and administer the RCRA
program in these lands.

J. What Is Codification and Is EPA
Codifying Massachusetts’ Hazardous
Waste Program as Authorized in This
Rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste program into the Code
of Federal Regulations. We do this by
referencing the authorized State rules in
40 CFR part 272. We are today
authorizing, but not codifying, the
enumerated revisions to the
Massachusetts program. We reserve the
amendment of 40 CFR part 272, subpart
W for the codification of Massachusetts’
program until a later date.

K. Regulatory Analysis and Notices
Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative

was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that section 202
and 205 requirements do not apply to
today’s action because this rule does not
contain a Federal mandate that may
result in annual expenditures of $100
million or more for State, local, and/or
tribal governments in the aggregate, or
the private sector. Costs to State, local
and/or tribal governments already exist
under the Massachusetts’ program, and
today’s action does not impose any
additional obligations on regulated
entities. In fact, EPA’s approval of State
programs generally may reduce, not
increase, compliance costs for the
private sector. Further, as it applies to
the State, this action does not impose a
Federal intergovernmental mandate
because UMRA does not include duties
arising from participation in a voluntary
federal program.

The requirements of section 203 of
UMRA also do not apply to today’s
action because this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. Although small
governments may be hazardous waste
generators, transporters, or own and/or
operate TSDFs, they are already subject
to the regulatory requirements under the
existing State laws that are being
authorized by EPA, and, thus, are not
subject to any additional significant or
unique requirements by virtue of this
program approval.

Certification Under the Regulatory
Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). This analysis is
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unnecessary, however, if the agency’s
administrator certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities.

The EPA has determined that this
authorization will not have a significant
economic impact on a substantial
number of small entities. Such small
entities which are hazardous waste
generators, transporters, or which own
and/or operate TSDFs are already
subject to the regulatory requirements
under the existing State laws that are
now being authorized by EPA.

The EPA’s authorization does not
impose any significant additional
burdens on these small entities. This is
because EPA’s authorization would
simply result in an administrative
change, rather than a change in the
substantive requirements imposed on
these small entities.

Pursuant to the provision at 5 U.S.C.
605(b), the Agency hereby certifies that
this authorization will not have a
significant economic impact on a
substantial number of small entities.
This authorization approves regulatory
requirements under existing State law to
which small entities are already subject.
It does not impose any new burdens on
small entities. This rule, therefore, does
not require a regulatory flexibility
analysis.

Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives and the Comptroller
General of the United States prior to
publication of the rule in today’s
Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of Executive Order 12866.

Compliance With Executive Order
12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a

mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies with consulting,
Executive Order 12875 requires EPA to
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

This rule does not create a mandate
on State, local or tribal governments.
The rule does not impose any
enforceable duties on these entities. The
State administers its hazardous waste
program voluntarily, and any duties on
other State, local or tribal governmental
entities arise from that program, not
from this action. Accordingly, the
requirements of Executive Order 12875
do not apply to this rule.

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132 (64
FR 43255, August 10, 1999) which will
take effect on November 2, 1999. In the
interim, the current Executive Order
12612 (52 FR 41685, October 30, 1987)
on federalism still applies. This rule
will not have substantial direct effect on
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 12612 because this rule
affects only one State. In addition, this
rule simply approves the State’s
proposal to be authorized for updated
requirements in the hazardous waste
program that the state has voluntarily
chosen to operate. Finally, as a result of
this action, for provisions enacted
pursuant to the Hazardous and Solid
Waste Amendments of 1984 (HSWA),
those newly authorized provisions of
the State’s program now apply in
Massachusetts in lieu of the equivalent
Federal program provisions. Affected
parties are subject only to those
authorized state program provisions, as
opposed to being subject both to the
Federal and State program provisions.

Compliance With Executive Order
13045

Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks,” applies to any
rule that: (1) The Office of Management
and Budget determines is “‘economically
significant” as defined under Executive
Order 12866, and (2) Concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it is not an economically
significant rule as defined by E.O.
12866, and because it does not concern
environmental health or safety risks that
the EPA has reason to believe may have
a disproportionate effect on children.
Rather, this rule simply applies
previously established health and safety
requirements with respect to the
Massachusetts state RCRA program.

Compliance with Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies
with consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

This rule is not subject to E.O. 13084
because it does not significantly or
uniquely affect the communities of
Indian tribal governments.
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Massachusetts is not authorized to
implement the RCRA hazardous waste
program in Indian country. This action
has no effect on the hazardous waste
program that EPA implements in the
Indian country within the State.

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., Federal agencies
must consider the paperwork burden
imposed by any information request
contained in a proposed rule or a final
rule. This rule will not impose any non-
federal information requirements upon
the regulated community.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA"), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This action does not involve imposing
federal technical standards. Therefore,
EPA did not consider the use of any
voluntary consensus standards.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Incorporation by
reference, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This action is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: September 29, 1999.

John P. DeVillars,

Regional Administrator, Region I.

[FR Doc. 99-26332 Filed 10-8-99; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 206
RIN 3067-AC89

Disaster Assistance; Redesign of
Public Assistance Program
Administration

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: We (FEMA) have redesigned
the Public Assistance Program to
provide money to applicants more
quickly and to make the application
process simpler than before. Specific
changes to regulations rename
documents, define terms, adjust
responsibilities, and edit the rule in a
way that we hope makes the rule easier
to read and understand. This rule
reflects changes that we need to put the
new Public Assistance Program into
effect.

EFFECTIVE DATE: This rule is effective on
November 12, 1999.

FOR FURTHER INFORMATION CONTACT:
James D. Duffer, Federal Emergency
Management Agency, room 713, 500 C
Street SW., Washington DC 20472, (202)
646-3532, or (email)
james.duffer@fema.gov.
SUPPLEMENTARY INFORMATION: On
November 20, 1998, we published an
interim final rule on the redesigned
Public Assistance Disaster Grant
Program (Project Administration) in the
Federal Register at 63 FR 64423. We
invited comments for 45 days ending on
January 4, 1999. We received eight sets
of comments: Five from States; one from
an organization; and, one from an
individual. Comments varied widely.
One commenter objected to changing
the regulations; some thought that
certain amended language required
more clarification; some proposed
additions to the amendatory language;
and, some supported the rule as written.
We have carefully considered the
comments and performed clarifying
amendments to § 206.201, § 206.202,
§206.204, § 206.205, and § 206.208 that
are technical in nature and do not
require republication of the rule for
comment. Specifically, within § 206.201
we added that a scope of work and cost
estimate for a project are documented
on a Project Worksheet. We amended
§206.202 to explain the State’s
responsibility better and to make the
rule easier to understand in this regard.
We replaced the term ““Damage Survey
Report” with “Project Worksheet™ at
§206.204. In §206.205 we amended the

section to provide that final payment of
the Federal share is made to the Grantee
upon approval of the Project Worksheet,
rather than the project. And in §206.208
we eliminated the damage survey report
requirement for the implementation of
direct Federal assistance and replaced it
with a requirement for a mission
assignment letter to the appropriate
federal agency. Following is a summary
of the comments and responses.

Several States commented that the
proposed amendments to the governing
regulations were generally acceptable.
Some suggested that additional changes
to the rule were necessary to explain the
meaning of the redesigned process
better for improving the delivery of the
Public Assistance Program. We believe
that the comments have merit and
where terminologies are not consistent
we are making additional changes to
define terms better and to adjust
responsibilities as follows:

e Several commenters noted that we
might have omitted State participation
in the preparation of Project Worksheets
from the responsibilities of the Grantee,
which could result in misinterpretations
with other sections of the rule. By way
of explanation, we encourage applicants
to formulate their own small projects
and to prepare Project Worksheets. For
those unable to do so, we will prepare
Project Worksheets for small projects.
We also prepare Project Worksheets for
all large projects. The State is
responsible for providing assistance to
the applicant and FEMA, as appropriate,
for the purposes of identifying and
validating small and large projects. We
edited §206.202(b)(2), §206.202(d)(1)(i)
and §206.228(a)(2)(i) to explain the
State’s responsibility better and make
the rule easier to understand in this
regard.

¢ One commenter observed that
§206.202(d)(1)(ii) of the interim rule
mistakenly omitted the word
“‘substantive’. We corrected this section
to include the word *‘substantive’ in the
text of the rule. Our intent (as we noted
under What Changes Are We Making to
the Rule?) is that the first substantive
meeting (known as the Kickoff Meeting)
is between the applicant, the Public
Assistance Coordinator (PAC) and the
Liaison (a State supplied position) when
possible. The PAC contacts the
subgrantee to arrange the Kickoff
Meeting. At this meeting a subgrantee’s
damages will be discussed, needs
assessed, and a plan of action put in
place. The PAC will go over what we
expect of the subgrantee and will
provide detailed instructions on what to
do and how to do it. The State Liaison
will discuss State requirements for
administering the programmatic and
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grant management requirements of the
Public Assistance Program. This
meeting is also the place to bring any
questions or concerns that the
subgrantee may have about how the
public assistance process works.

* One commenter said that a change
should be made to the Payment of
Claims for small projects. Under the
previous process for small projects, final
payment of the Federal share was made
to the Grantee upon project approval
(each project was separately identified
on a Damage Survey Report). The
comment has merit because the
redesigned process approves all small
projects listed on a Project Worksheet as
a single grant. We edited § 206.205(a) to
say that we make final payment of the
Federal share of these projects to the
Grantee when we approve the Project
Worksheet.

¢ Another commenter proposed a
change to eliminate the term DSR under
§206.208(c)(1), Direct Federal
Assistance. In the past, the Regional
Director had to prepare a damage survey
report establishing the scope and
estimated cost of eligible work before
execution of the work by another
Federal agency that had the mission
assignment to provide direct Federal
assistance. This requirement was a pre-
Federal Response Plan activity. We
edited this section to eliminate the DSR
requirement. However, the mission
assignment letter to the agency
providing direct Federal assistance will
define the eligible scope of work, the
estimated cost of the eligible work and
the billing frequency.

¢ Another commenter observed for
§206.204(e) that we needed to eliminate
the term DSR (Damage Survey Report)
and replace it with PW (Project
Worksheet). We made that change.

We also received comments that were
unrelated to matters of terminology or
consistency in the interim rule.
Following is our summary of and
response to these comments:

* A commenter observed that the
grantee and subgrantee must be trained
before a disaster and that we should
provide adequate funding for training
and publications to implement the
Public Assistance Program properly. In
response, our priority is to train FEMA
staff to better deliver the redesigned
Public Assistance Program. Although
we do not propose a formal training
program for States and applicants, we
are providing educational and training
materials in a variety of forms and
delivery methods to educate States and
applicants. To prepare States to train
applicants we have provided limited
training to the States (e.g. train-the-
trainer classes). We are relying on States

and locals to avail themselves of the
training materials mounted on our web
site that includes clearly marked areas
for Public Assistance Program
information and publications.

* One commenter expressed that
there could be confusion with the terms
“we’ and “‘you’ as used throughout the
text of the proposed language. We have
considered the possibility and agree. To
reduce the potential for confusion,
terminology changes throughout text of
the proposed language have been made
to reflect the term’s “Grantee” and
‘subgrantee” as appropriate.

* Another commenter noted that
allowable administrative costs for
subgrantees are insufficient to complete
program responsibilities and said the
allowance should be increased. The
statutory allowance to assist in the cost
of requesting, obtaining and
administering Federal assistance is
outside the scope of the changes to the
regulations.

e A commenter asserted that FEMA
should retain the requirement to explain
in writing to a State Program
Administrator any delays beyond 45
days in the obligation of Federal funds.
We appreciate the comment but we do
not take that view. We keep our
obligation to explain delays but remove
the requirement for written explanation.
The program relies greatly on open
communication, which we effect in a
variety of ways. For instance, soon after
the declaration, FEMA and State
officials will meet to develop a public
assistance recovery strategy, which will
address FEMA and State staffing plans.
As other examples, State staff assigned
to the Resource Pool may assist in
recovery efforts by providing technical
assistance to applicants requesting
assistance with their small project
formulation activities, by validating an
applicant’s small projects, by assisting
in the formulation of large projects, or
by reviewing an applicant’s case
management file. Through the Federal,
State and local partnership all
participants will know why delays
greater than 45 days in obligating
Federal funds may occur both through
open communication and through the
review of an applicant’s case
management file. We believe that it
would be redundant to duplicate this
information in writing separately, when
the same information is available from
either the Public Assistance Coordinator
(PAC), the State Liaison, or an
applicant’s case management file.

* Another commenter observed that
we had deleted § 206.202(f). We
appreciate the comment and note that
the final rule retains that section in its
original form.

« A commenter stated that the
redesigned Public Assistance Program
should not be implemented until we
closed out one of the “pilot’ disasters
and audited the program result. We
appreciate the comment but we do not
take that view. State and local officials
who participated in the pilot
enthusiastically endorsed the
redesigned process. Changes to the
regulations incorporate the lessons that
we learned from the pilot. The
evaluation of program performance is an
essential part of the redesigned program.
An overall survey program began in late
1997 specifically for this purpose. We
conducted an initial survey, Public
Assistance Program Evaluation and
Customer Satisfaction Baseline Survey,
from December 1997 through February
1998 and we published results of the
survey in April 1998. The Baseline
Survey revealed that, while a majority of
respondents were satisfied with the
overall Public Assistance (PA) Program
and its major components, customer
satisfaction levels were below our
performance expectations. In response,
our headquarters and regional staffs
designed performance standards and
targets for the PA Program to make the
Program a more customer-responsive
and performance-based operation. We
published the standards in June 1998 in
Public Assistance Program Performance
Standards. We are now conducting a
series of Post-Disaster Surveys to
evaluate the effectiveness of new
processes for the delivery of financial
assistance and services to customers.

* Another commenter observed that
§206.228(a)(2)(i)(A-D) had been left out
of the November 20, 1998 Federal
Register notice. We appreciate the
comment and when we found the error
we published a correction in the
Federal Register, 64 FR 41827, August
2, 1999, to ensure that we retain the
subparagraphs. They are in the final
rule.

* A commenter expressed the desire
to have Federal Register notices appear
on the FEMA Website. We believe the
comment has merit and have asked our
Office of the General Counsel to post all
FEMA-generated Federal Register
publications on the FEMA Website.

National Environmental Policy Act

Our regulations categorically exclude
this rule from the preparation of
environmental impact statements and
environmental assessments as an
administrative action in support of
normal day-to-day grant activities. We
have not prepared an environmental
assessment or an environmental impact
statement.
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Executive Order 12866, Regulatory
Planning and Review

We do not expect this rule (1) to affect
adversely the availability of disaster
assistance funding to small entities, (2)
to have significant secondary or
incidental effects on a substantial
number of small entities, or (3) to create
any additional burden on small entities.

As Director | certify that this rule is
not a significant regulatory action
within the meaning of section 2(f) of
E.O. 12866 of September 30, 1993, 58
FR 51735, and that it attempts to adhere
to the regulatory principles set forth in
E.O. 12866. The Office of Management
and Budget has not reviewed this rule
under E.O. 12866.

Paperwork Reduction Act

This rule does not contain a collection
of information and therefore is not
subject to the provisions of the
Paperwork Reduction Act of 1995.

Executive Order 12612, Federalism

In publishing this rule, we considered
the President’s Executive Order 12612
on Federalism. This rule makes no
changes in the division of governmental
responsibilities between the Federal
government and the States. Grant
administration procedures under 44
CFR Part 13, Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments, remain the same.
We have not prepared a Federalism
assessment.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, Civil Justice Reform, dated
October 25, 1991, 3 CFR, 1991 Comp.,
p. 359.

Congressional Review of Agency
Rulemaking

We have submitted this final rule to
the Congress and to the General
Accounting Office under the
Congressional Review of Agency
Rulemaking Act, Pub. L. 104-121. The
rule is not a “major rule” within the
meaning of that Act. It is an
administrative action in support of
normal day-to-day activities. It does not
result in nor is it likely to result in an
annual effect on the economy of
$100,000,000 or more; it will not result
in a major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; and it
will not have “significant adverse
effects” on competition, employment,
investment, productivity, innovation, or

on the ability of United States-based
enterprises to compete with foreign-
based enterprises.

This final rule is exempt (1) from the
requirements of the Regulatory
Flexibility Act, and (2) from the
Paperwork Reduction Act. The rule is
not an unfunded Federal mandate
within the meaning of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104-4. It does not meet the
$100,000,000 threshold of that Act, and
any enforceable duties are imposed as a
condition of Federal assistance or a duty
arising from participation in a voluntary
Federal program.

List of Subjects in 44 CFR Part 206

Disaster assistance, Public assistance.

Accordingly, the interim rule
published at 63 FR 64425, Nov. 20,
1998, amending 44 CFR part 206 is
adopted as final with the following
changes:

PART 206—DISASTER ASSISTANCE

1. The authority citation for part 206
continues to read as follows:

Authority: The Robert T. Stafford Disaster
Relief and Emergency Assistance Act, 42
U.S.C. 5121 et seq.; Reorganization Plan No.
3 0of 1978, 43 FR 41943, 3 CFR, 1978 Comp.,
p. 329; E.O. 12127, 44 FR 19367, 3 CFR, 1979
Comp., p. 376; E.O. 12148, 44 FR 43239, 3
CFR, 1979 Comp., p. 412; and E.O. 12673, 54
FR 12571, 3 CFR, 1989 Comp., p. 214.

2. Revise §206.200(b) to read as
follows:

§206.200 General.

* * * * *

(b) What policies apply to FEMA
public assistance grants? (1) The
Stafford Act requires that we deliver
eligible assistance as quickly and
efficiently as possible consistent with
Federal laws and regulations. We expect
the Grantee and the subgrantee to
adhere to Stafford Act requirements and
to these regulations when administering
our public assistance grants.

(2) The regulations entitled “Uniform
Requirements for Grants and
Cooperative Agreements to State and
Local Governments,” published at 44
CFR part 13, place requirements on the
State in its role as Grantee and gives the
Grantee discretion to administer federal
programs under their own procedures.
We expect the Grantee to:

(i) Inform subgrantees about the status
of their applications, including
notifications of our approvals of Project
Worksheets and our estimates of when
we will make payments;

(ii) Pay the full amounts due to
subgrantees as soon as practicable after
we approve payment, including the

State contribution required in the
FEMA-State Agreement; and

(iii) Pay the State contribution
consistent with State laws.

3. Amend section §206.201 by
revising the heading and the definitions
of project and project approval in
paragraphs (i) and (j) to read as follows:

§206.201 Definitions used in this subpart.

* * * * *

(i) A project is a logical grouping of
work required as a result of the declared
major disaster or emergency. The scope
of work and cost estimate for a project
are documented on a Project Worksheet
(FEMA Form 90-91).

(1) We must approve a scope of
eligible work and an itemized cost
estimate before funding a project.

(2) A project may include eligible
work at several sites.

(j) Project approval means the process
in which the Regional Director, or
designee, reviews and signs an approval
of work and costs on a Project
Worksheet or on a batch of Project
Worksheets. Such approval is also an
obligation of funds to the Grantee.

* * * * *

4. Revise §206.202 to read as follows:

§206.202 Application procedures.

(a) General. This section describes the
policies and procedures that we use to
process public assistance grants to
States. Under this section the State is
the Grantee. As Grantee you are
responsible for processing subgrants to
applicants under 44 CFR parts 13, 14,
and 206, and your own policies and
procedures.

(b) Grantee. You are the grant
administrator for all funds provided
under the Public Assistance grant
program. Your responsibilities under
this section include:

(1) Providing technical advice and
assistance to eligible subgrantees;

(2) Providing State support for project
identification activities to include small
and large project formulation and the
validation of small projects;

(3) Ensuring that all potential
applicants are aware of available public
assistance; and

(4) Submitting documents necessary
for the award of grants.

(c) Request for Public Assistance
(Request). The Grantee must send a
completed Request (FEMA Form 90-49)
to the Regional Director for each
applicant who requests public
assistance. You must send Requests to
the Regional Director within 30 days
after designation of the area where the
damage occurred.

(d) Project Worksheets. (1) An
applicant’s authorized local
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representative is responsible for
representing the applicant and for
ensuring that the applicant has
identified all eligible work and
submitted all costs for disaster-related
damages for funding.

(i) We or the applicant, assisted by the
State as appropriate, will prepare a
Project Worksheet (FEMA Form 90-91)
for each project. The Project Worksheet
must identify the eligible scope of work
and must include a quantitative
estimate for the eligible work.

(i) The applicant will have 60 days
following its first substantive meeting
with us to identify and to report damage
to us.

(2) When the estimated cost of work
on a project is less than $1,000, that
work is not eligible and we will not
approve a Project Worksheet for the
project. Periodically we will review this
minimum approval amount for a Project
Worksheet and, if needed, will adjust
the amount by regulation.

(e) Grant approval. (1) Before we
obligate any funds to the State, the
Grantee must complete and send to the
Regional Director a Standard Form (SF)
424, Application for Federal Assistance,
and a SF 424D, Assurances for
Construction Programs. After we receive
the SF 424 and SF 424D, the Regional
Director will obligate funds to the
Grantee based on the approved Project
Worksheets. The Grantee will then
approve subgrants based on the Project
Worksheets approved for each
applicant.

(2) When the applicant submits the
Project Worksheets, we will have 45
days to obligate Federal funds. If we
have a delay beyond 45 days we will
explain the delay to the Grantee.

(f) Exceptions. The following are
exceptions to the procedures and time
limitations outlined in paragraphs (c),
(d), and (e) of this section.

(1) Grant applications. An Indian
tribe or authorized tribal organization
may submit a SF 424 directly to the RD
when the Act authorizes assistance and
a State is legally unable to assume the
responsibilities that these regulations
prescribe.

(2) Time limitations. The RD may
extend the time limitations shown in
paragraphs (c) and (d) of this section
when the Grantees justifies and makes
a request in writing. The justification
must be based on extenuating
circustances beyond the grantee’s or
subgrantee’s control.

5. Amend 8§ 206.204 by revising
paragraph (e) to read as follows:

§206.204 Project performance.

* * * * *

(e) Cost Overruns. (1) During the
execution of approved work a
subgrantee may find that the actual
project costs exceed the approved
Project Worksheet estimates. Such cost
overruns normally fall into the
following three categories:

(i) Variations in unit prices;

(if) Change in the scope of eligible
work; or

(iii) Delays in timely starts or
completion of eligible work.

(2) The subgrantee must evaluate each
cost overrun and, when justified, submit
a request for additional funding through
the Grantee to the RD for a final
determination. All requests for the RD’s
approval will contain sufficient
documentation to support the eligibility
of all claimed work and costs. The
Grantee must include a written
recommendation when forwarding the
request. The RD will notify the Grantee
in writing of the final determination.
FEMA will not normally review an
overrun for an individual small project.
The normal procedure for small projects
will be that when a subgrantee discovers
a significant overrun related to the total
final cost for all small projects, the
subgrantee may submit an appeal for
additional funding in accordance with
§206.206, within 60 days following the
completion of all its small projects.

* * * * *

6. Amend § 206.205 by revising

paragraph (a) to read as follows:

§206.205 Payment of Claims.

(a) Small Projects. Final payment of
the Federal share of these projects will
be made to the Grantee upon approval
of the Project Worksheet. The Grantee
will make payment of the Federal share
to the subgrantee as soon as practicable
after Federal approval of funding. Before
the closeout of the disaster contract, the
Grantee must certify that all such
projects were completed in accordance
with FEMA approvals and that the State
contribution to the non-Federal share, as
specified in the FEMA-State Agreement,
has been paid to each subgrantee. Such
certification is not required to specify
the amount spent by a subgrantee on
small projects. The Federal payment for
small projects shall not be reduced if all
of the approved funds are not spent to
complete a project. However, failure to
complete a project may require that the
Federal payment be refunded.

* * * * *

7. Amend § 206.208 by revising

paragraph (c)(1) to read as follows:

§206.208 Direct Federal Assistance.

* * * * *

(c) Implementation. (1) If the RD
approves the request, a mission

assignment will be issued to the
appropriate Federal agency. The
mission assignment letter to the agency
will define the scope of eligible work,
the estimated cost of the eligible work
and the billing period frequency. The
Federal agency must not exceed the
approved funding limit without the
authorization of the RD.
* * * * *

8. Amend 8§ 206.228 by revising
paragraph (a)(2)(i) to read as follows:

§206.228 Allowable costs.

* * * * *
* * *

(?_) * * *

(2) Statutory Administrative Costs—(i)
Grantee. Under section 406(f)(2) of the
Stafford Act, we will pay you, the State,
an allowance to cover the extraordinary
costs that you incur to formulate Project
Worksheets for small and large projects,
to validate small projects, to prepare
final inspection reports, project
applications, final audits, and to make
related field inspections by State
employees. Eligible costs include
overtime pay and per diem and travel
expenses, but do not include regular
time for your State employees. The
allowance to the State will be based on
the following percentages of the total
amount of Federal assistance that we
provide for all subgrantees in the State
under sections 403, 406, 407, 502, and
503 of the Act:

(A) For the first $100,000 of total
assistance provided (Federal share),
three percent of such assistance.

(B) For the next $900,000, two percent
of such assistance.

(C) For the next $4,000,000, one
percent of such assistance.

(D) For assistance over $5,000,000,
one-half percent of such assistance.

* * * * *
Dated: October 1, 1999.

James L. Witt,

Director.

[FR Doc. 99-26352 Filed 10-8-99; 8:45 am]
BILLING CODE 6718-02-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 0
[GC Docket No. 96-55; FCC 99-262]

Examination of Current Policy
Concerning the Treatment of
Confidential Information Submitted to
the Commission

AGENCY: Federal Communications
Commission.

ACTION: Final rule.
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SUMMARY: The Commission denies
reconsideration of its decision
amending its rules concerning the
treatment of confidential information
submitted to the Commission. It also
makes five technical amendments to its
Freedom of Information Act-related
rules. The amended rules provide the
General Accounting Office with more
expedited access to confidential
information submitted to the
Commission. Another amendment
clarifies that if a request for
confidentiality is denied, the documents
will not be disclosed until the
Commission disposes of an application
for review or a court acts on a motion
for stay. The third amendment permits
third party owners of materials subject
to confidentiality disputes to participate
in the proceeding. Another rule
amendment permits parties seeking
confidential treatment of materials to
reply to oppositions to requests for
confidentiality.

DATES: Effective October 12, 1999.

FOR FURTHER INFORMATION CONTACT:
Laurence H. Schecker, Office of General
Counsel, (202) 418-1720.
SUPPLEMENTARY INFORMATION:

1. The Commission has under
consideration a petition for
reconsideration filed by MCI
WorldCom, Inc. (MCIW), of our decision
setting out our general policies
governing the handling of confidential
information. In the Matter of
Examination of Current Policy
Concerning the Treatment of
Confidential Information Submitted to
the Commission, 63 FR 44161 (August
18, 1998); 13 FCC Rcd 24816 (1998)
(Report and Order). MCIW seeks rule
changes that would restrict the ability of
a submitting party to seek confidential
treatment of tariff cost support data and
that would allow access to confidential
information pursuant to a protective
order while a denial of confidentiality
was being appealed to the Commission.
We deny MCIW'’s petition. In addition,
we amend the rules to ensure that the
General Accounting Office (GAO) has
more efficient access to confidential
materials, consistent with its statutory
authority, and to make minor technical
changes to the confidentiality portions
of our Freedom of Information Act

(FOIA) regulations.
2. Disclosure to the GAO. Section

0.442 of our Rules, 47 CFR 0.442, along
with 44 U.S.C. 3510, governs disclosure
of records to other federal government
agencies (but not to Congress, see 47
CFR 0.442(e)). Section 0.442 currently
provides that information submitted to
the Commission in confidence will be
disclosed to other federal agencies as
long as the Commission has not given

specific assurances against such
disclosure, the requesting agency has
established a legitimate need for the
information, the confidentiality of the
information will be maintained by the
requesting agency, and disclosure is not
prohibited by the Privacy Act or other
law. 47 CFR 0.442(b). A party who
submits confidential information to the
Commission is notified at the time the
records are requested by another federal
agency and may oppose the requests. No
notice is provided, however, if notice
will unduly interfere with law
enforcement activities, in which case
notice is provided once the potential for
interference is eliminated. 47 CFR
0.442(d)(1), (2). If the party who
submitted the confidential information
does not object, the information is
provided to the requesting federal
agency. 47 CFR 0.442(d)(3). If disclosure
is opposed, and the Commission
decides to provide the information to
the requesting agency, the submitting
party is afforded 10 working days to
seek a judicial stay. 47 CFR 0.442(d)(4).

3. Recently, the Commission has
received numerous requests for
documents from GAO. The 10-day
notice procedures of section 0.442 have
resulted in unnecessary delay when
GAO requests information that is
deemed confidential by the submitting
party. We do not believe this notice
period is necessary, as GAO is required
under its own statute, 31 U.S.C. 716(e),
to maintain the confidentiality of
confidential information that it obtains
from the Commission. Moreover, the
Commission is obligated by law to allow
GAO access to its records. See 31 U.S.C.
716(a). Given GAQO’s undisputed
statutory authority, in our experience
the 10-day period has merely resulted in
delaying GAO’s ability to gain access to
requested information. We will
therefore amend section 0.442(e) to
provide that the advance notification
requirement does not apply to requests
from the GAO, although we will
continue to provide notice that GAO has
been afforded access to the documents.
We find good cause that this rule change
may be made without notice and
comment because it is more consistent
with Congress’ clear intent that GAO be
afforded unimpeded access to
Commission records, and thereby better
serves the public interest. See 5 U.S.C.
553(b)(B). For the same reason, we will
make this change effective upon
publication in the Federal Register. See
5 U.S.C. 553(d)(3).

4. Technical Amendments to the
Rules. We take this opportunity to make
several minor procedural amendments
to our confidentiality regulations.
Section 0.459(g) will be modified to

clarify that documents will not be
disclosed until the Commission
disposes of any application for review of
the order denying confidentiality and, if
a judicial stay of that order is sought,
until the court disposes of the motion
for stay. This is consistent with out
current practice. In addition, in the
Report and Order we indicated that we
would amend section 0.459 to permit
third party owners of materials subject
to confidentiality disputes to participate
in the proceeding resolving the
confidentiality issue, but by oversight
section 0.459 was not so amended.
Section 0.459 will be amended
accordingly and corresponding changes
will be made to section 0.461. We also
believe that the rules should be
amended to make clear that if a
response in opposition to a
confidentiality request is filed, the party
requesting confidentiality should be
able to reply. Section 0.459 will be
amended to so provide. We will also
correct the citation to the Paperwork
Reduction Act (PRA) in 47 CFR 0.442(a)
and (b), because the confidentiality
section of the PRA was recodified as 44
U.S.C. 3510(b). These modifications are
either nonsubstantive rule changes or
procedural rules that do not require
notice and comment under the
Administrative Procedure Act, 5 U.S.C.
553(b)(A) (rules of agency procedure do
not require notice and comment). See
Aluminum Co. of America v. FTC, 589
F. Supp. 169, 178 (S.D.N.Y. 1984)
(holding FOIA rules are procedural
rules); see also JEM Broadcasting Co.,
Inc. v. FCC, 22 F.3d 320, 326-28 (D.C.
Cir. 1994) (rules of agency procedure are
exempt from general notice and
comment requirements of the APA). For
the same reason, we will make this
change effective October 12, 1999. See
5 U.S.C. 553(d).

List of Subjects in 47 CFR Part 0
Freedom of Information.
Federal Communications Commission.

Magalie Roman Salas,
Secretary.

Rule Changes
Part 0 of Title 47 of the Code of

Federal Regulations is amended as
follows:

PART 0—COMMISSION
ORGANIZATION

1. The authority citation for Part 0
continues to read as follows:
Authority: Sec 5, 48 Stat. 1068, as

amended; 47 U.S.C. 155, 225, unless
otherwise noted.

2. Section 0.442 is amended by
removing ““3508(a)”” and adding
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*3510(b)” in its place in paragraphs (a)
and (b), and by revising paragraph
(d)(1), (d)(3), and (e) to read as follows:

§0.442 Disclosure to other Federal
government agencies of information
submitted to the Commission in
confidence.

* * * * *

(d)(1) Except as provided in
paragraphs (d)(2) and (d)(3) of this
section, a party who furnished records
to the Commission in confidence will be
notified at the time that the request for
disclosure is submitted and will be
afforded 10 days in which to oppose
disclosure.

* * * * *

(3) A party who furnished records to
the Commission in confidence under
§0.457(d) or 0.459 will not be afforded
prior notice when the disclosure is
made to the Comptroller General. Such
a party will instead be notified of
disclosure of the records to the
Comptroller General either individually
or by public notice.

* * * * *

(e) Except as provided in paragraph
(d)(3) of this section, nothing in this
section is intended to govern disclosure
of information to Congress or the
Comptroller General.

3. Section 0.459 is amended by
adding a sentence to the end of
paragraph (d)(1), by adding a sentence
to the end of paragraph (g), and by
adding paragraph (i) to read as follows:

§0.459 Requests that materials or
information submitted to the Commission
be withheld from public inspection.

* * * * *

(d)(2) * * * If aresponse in
opposition to a confidentiality request is
filed, the party requesting
confidentiality may file a reply.

* * * * *

(g) * * * Materials will be accorded
confidential treatment, as provided in
§0.459(g) and §0.461, until the
Commission acts on any timely
applications for review of an order
denying a request for confidentiality,
and until a court acts on any timely
motion for stay of such an order denying
confidential treatment.

* * * * *

(i) Third party owners of materials
submitted to the Commission by another
party may participate in the proceeding
resolving the confidentiality of the
materials.

4. Section 0.461 is amended by
revising paragraph (i) to read as follows:

§0.461 Requests for inspection of
materials not routinely available for public
inspection.

* * * * *

(i)(2) If a request for inspection of
records submitted to the Commission in
confidence under §0.457(d) or §0.459 is
granted, an application for review of the
action may be filed by the person who
submitted the records to the
Commission or by a third party owner
of the records. The application for
review and the envelope containing it (if
any) shall be captioned ‘‘Review of
Freedom of Information Action.” The
application for review shall be filed
within 10 working days after the date of
the written ruling, shall be delivered or
mailed to the General Counsel, and shall
be served on the person who filed the
request for inspection of records. The
first day to be counted in computing the
time period for filing the application for
review is the day after the date of the
written ruling. If an application for
review is not filed within this period,
the records will be produced for
inspection. The person who filed the
request for inspection of records may
respond to the application for review
within 10 working days after it is filed.

(2) If the request for inspection of
records submitted to the Commission in
confidence under §0.457(d) or §0.459 is
partially granted and partially denied,
the person who submitted the records to
the Commission, a third party owner of
the records and the person who filed the
request for inspection of those records
may file an application for review
within the 10 working days after the
date of the written ruling. The
application for review and the envelope
containing it (if any) shall be captioned
“REVIEW OF FREEDOM OF
INFORMATION ACTION.” The
application for review shall be delivered
or mailed to the General Counsel. If
either person files an application for
review, it shall be served upon the other
person.

(3) If an application for review is
denied, the person filing the application
for review will be notified in writing
and advised of their rights.

(4) If an application for review filed
by the person who submitted the
records to the Commission or who owns
the records is denied, or if the records
are made available on review which
were not initially made available, the
person who submitted the records to the
Commission or who owns the records
will be afforded 10 working days from
the date of the written ruling in which
to move for a judicial stay of the
Commission’s action. The first day to be
counted in computing the time period
for seeking a judicial stay is the day
after the date of the written ruling. If a
motion for stay is not made within this

period, the record will be produced for
inspection.

* * * * *

[FR Doc. 99-26520 Filed 10-8-99; 8:45 am)]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64

[CC Docket 98-170; FCC 99-72]

Truth-in-Billing and Billing Format
AGENCY: Federal Communications
Commission.

ACTION: Final rule; establishment of
effective date.

SUMMARY: This document establishes the
effective and compliance dates of the
Commission’s rules published June 25,
1999 concerning Truth-in-Billing. The
rules are intended to ensure that
consumers are provided with basic
information they need to make informed
choices among telecommunications
services and providers, to protect
themselves against inaccurate and
unfair billing practices, and to enhance
their ability to detect cramming and
slamming.

DATES: Sections 64.2000 and 64.2001
become effective November 12, 1999.
However, compliance with
§64.2001(a)(2)’s requirement that
carriers highlight new service providers,
and 864.2001(c), which requires that
carriers identify deniable and
nondeniable charges, is required by
April 1, 2000.

FOR FURTHER INFORMATION CONTACT:
David A. Konuch, Enforcement
Division, Common Carrier Bureau (202)
418-0960.

SUPPLEMENTARY INFORMATION: On April
15, 1999, the Commission adopted an
order establishing billing principles to
ensure that consumers are provided
with basic information they need to
make informed choices among
telecommunications services and
providers, to protect themselves against
inaccurate and unfair billing practices,
and to enhance their ability to detect
cramming and slamming. A summary of
this order was published in the Federal
Register. See 64 FR 34488, June 25,
1999. Because 8§ 64.2000 and 64.2001
impose new information collection
requirements, they could not become
effective until approved by the Office of
Management and Budget (OMB). On
September 24, 1999, OMB approved the
information collections contained in the
rules. During this review, OMB raised
concerns that certain requirements of
the Order could impair the efforts of
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some telecommunications carriers and
providers, particularly small and
medium-sized carriers, to ensure that
their systems are Y2K compliant. The
Commission recognized that ensuring
that telecommunications-related
computer systems are Y2K compliant is
an important public concern.
Accordingly, in light of the concerns
raised by OMB, the Commission has
agreed to delay, until April 1, 2000, the
compliance date for rule 64.2001(a)(2)’s
requirement that carriers highlight new
service providers, and rule 64.2001(c),
which requires that carriers identify
deniable and nondeniable charges.
Compliance with other principles and
guidelines adopted in the Order,
including rule 64.2001(a)(2)’s
requirement that carriers separate
charges on bills by service provider, is
required November 12, 1999.

List of Subjects in 47 CFR Part 64
Communications common carriers,

Consumer protection,

Telecommunications.

Federal Communications Commission.

Magalie Roman Salas,

Secretary.

[FR Doc. 99-26311 Filed 10-8-99; 8:45 am]

BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket No. 97-213; FCC 99-229]

Implementation of the
Communications Assistance for Law
Enforcement Act

AGENCY: Federal Communications
Commission.

ACTION: Policy statement.

SUMMARY: This document examines the
definition of “telecommunications
carrier” set forth in section 102 of the
Communications Assistance to Law
Enforcement Act (CALEA), which
determines which entities and services
are subject to the assistance capability
and other requirements of CALEA, and
discusses how the definition applies to
various types of service providers. It
also provides guidance regarding the
factors the Commission will consider in
making determinations under section
109 of CALEA as to whether compliance
with CALEA'’s assistance capability
requirements is “‘reasonably achievable”
for particular carriers, and the showings
to be made by entities filing petitions
under section 109.

FOR FURTHER INFORMATION CONTACT:
Thomas Wasilewski, 202-418-1310.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Report and Order (Second R&O) in CC
Docket No. 97-213, FCC 99-229,
adopted August 26, 1999, and released
August 31, 1999. The complete text of
the Second R&O is available on the
Commission’s Internet site, at
www.fcc.gov. It is also available for
inspection and copying during normal
business hours in the FCC Reference
Information Center, Courtyard Level,
445 12th Street, S.W., Washington, DC,
and may be purchased from the
Commission’s copy contractor,
International Transcription Services,
Inc., CY-B400, 445 12th Street S.W.,
Washington, DC.

Synopsis of the Report and Order

1. The Commission adopts a Second
Report and Order (Second R&O) in CC
Docket No. 97-213, regarding
implementation of sections 102 and 109
of the Communications Assistance for
Law Enforcement Act, Public Law 103-
414, 108 Stat. 4279 (1994) (CALEA).
Although the Notice of Proposed Rule
Making (NPRM) in this proceeding
(which can be found at 62 FR 63302,
Nov. 11, 1997) proposed certain rules,
the Second R&O does not adopt rules
regarding sections 102 and 109.

2. Section 102 Issues: CALEA does
not modify the existing surveillance
laws. Instead, it requires
telecommunications carriers to ensure
that their facilities are capable of
providing the surveillance law
enforcement is authorized to conduct.
The language and legislative history of
CALEA provide sufficient guidance as
to what the term “‘telecommunications
carrier’” means, such that it can be
applied to particular carriers, their
offerings and facilities.

3. Subsections 102(8)(A) and (B)
identify what entities are subject to
CALEA: essentially, common carriers
offering telecommunications services for
sale to the public. Section 103(a)
clarifies that the assistance capability
requirements apply to “equipment,
facilities, or services that provide a
customer or subscriber with the ability
to originate, terminate, or direct
communications. * * *”” The House
Report provides further clarification in
terms of the functions of covered
services, stating: ““Thus, a carrier
providing a customer with a service or
facility that allows the customer to
obtain access to a publicly switched
network is responsible for complying
with the capability requirements” (H.R.
Rep. No. 103-827(l), at 26 (1994).) The
House Report also describes CALEA’s
focus in terms of law enforcement
agencies’ traditional surveillance

requirements: “The only entities
required to comply with the [assistance
capability] requirements are
telecommunications common carriers,
the components of the public switched
network where law enforcement
agencies have served most of their
surveillance orders.” (Id., at 21.)
Further, the legislative history contains
examples of the types of service
providers subject to CALEA: “The
definition of ‘telecommunications
carrier’ includes such service providers
as local exchange carriers,
interexchange carriers, competitive
access providers (CAPs), cellular
carriers, providers of personal
communications services (PCS),
satellite-based service providers, cable
operators, and electric and other
utilities that provide
telecommunications services for hire to
the public, and any other wireline or
wireless service for hire to the public.”
(140 Cong. Rec. H-10779 (daily ed.
October 7, 1994) (statement of Rep.
Hyde).)

4. The legislative history of CALEA
makes clear that the requirements of
CALEA do not necessarily apply to all
offerings of a carrier. The House Report
states: ““[C]arriers are required to comply
only with respect to services or facilities
that provide a customer or subscriber
with the ability to originate, terminate
or direct communications.” (H.R. Rep.
No. 103-827(l), at 21.) Thus, an entity
is a telecommunications carrier subject
to CALEA to the extent it offers, and
with respect to, such services.

5. CALEA also makes clear that its
requirements do not apply to certain
entities and services. Subsection
102(8)(C) of the definition specifically
excludes information services, and the
legislative history makes clear that
CALEA does not apply to private
network services:

[T]elecommunications services that
support the transport or switching of
communications for private networks or for
the sole purpose of interconnecting
telecommunications carriers * * * need not
meet any wiretap standards. PBXs are
excluded. So are automated teller machine
(ATM) networks and other closed networks.
Also excluded from coverage are all
information services, such as Internet service
providers or services such as Prodigy and
America-On-Line.

All of these private network systems or
information services can be wiretapped
pursuant to court order, and their owners
must cooperate when presented with a
wiretap order, but these services and systems
do not have to be designed so as to comply
with the capability requirements.

6. CALEA's definitions of

“telecommunications carrier’” and
“information services’ were not
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modified by the 1996 Act, and the
CALEA definitions therefore remain in
force for purposes of CALEA. The
pertinent sections of CALEA are not part
of the Communications Act. Further, the
1996 Act expressly provides that it did
not alter existing law by implication,
and in the 1996 Act Congress did not
repeal or even address the CALEA
definitions. Although in virtually all
cases the definitions of the two Acts
will produce the same results, as a
matter of law the entities and services
subject to CALEA must be based on the
CALEA definition, independently of
their classification for the separate
purposes of the Communications Act.

7. Common Carriers and Utilities. All
entities previously classified as
‘‘common carriers’ are considered
telecommunications carriers for the
purposes of CALEA, as are cable
operators and electric and other utilities
to the extent they offer
telecommunications services for hire to
the public. Such entities offer services
(some subject to CALEA, some not) that
use copper-wire, cable, fiber-optic, and
wireless facilities to provide traditional
telephone service, data service, Internet
access, cable television, and other
services. The Act’s legislative history
identifies such entities as subject to
CALEA to the extent that their service
offerings satisfy CALEA’s description of
covered services. Entities are not subject
to CALEA, however, with respect to
services and facilities leased for private
networks, pursuant to the statute. In
addition, cable television is an example
of a service not covered by CALEA
because it is not a
“telecommunications’ service, even if
delivered via the same transmission
facility as other, covered services.

8. It is unnecessary to adopt the FBI’s
recommendation not to use the adverb
“indiscriminately” in clarifying the
definition of telecommunications
carrier. The FBI is concerned that the
inclusion of this term may allow
companies that hold themselves out to
serve only particular groups to
undermine CALEA, intentionally or
inadvertently, by creating a loophole
that would permit criminals to use
telecommunications providers that do
not indiscriminately offer their services
to the public. However, the courts have
long held that a common carrier is one
that holds itself out to serve the public
indiscriminately. This does not amount
to a threshold test that a service
provider is a common carrier only if it
serves all who seek service. Instead, it
is simply a restatement of the
proposition that common carriage status
involves offering one’s services to the
general public.

9. Commercial Mobile Radio Services
(CMRS). CMRS providers are considered
telecommunications carriers for the
purposes of CALEA. This result is
required by section 102(8)(B)(i) of
CALEA, which states that the definition
of “telecommunications carrier”
includes “‘a person or entity engaged in
providing commercial mobile service (as
defined in section 332(d) of [the
Communications Act]).” Section 332(d)
in turn defines the term *““‘commercial
mobile service” as ‘“‘any mobile service
* * * that is provided for profit and
makes interconnected service available
(A) to the public or (B) to such classes
of eligible users as to be effectively
available to a substantial portion of the
public. * * *”

10. Certain commenters claim that
some entities normally classified as
CMRS should not be considered subject
to CALEA because they do not meet
CALEA'’s definition of
telecommunications carrier or are not
technologically capable of CALEA
compliance. Examples cited include
providers serving niche business
markets with limited interconnect
capability, such as Industrial/Business
Radio Services licensees offering for-
profit interconnected service, local
interconnected Specialized Mobile
Radio (SMR) providers, and for-profit
commercial interconnected 220 MHz
service licensees. To the extent these
services consist of interconnected
service offered to the public, however,
they meet the definition of CMRS set
forth in section 332(d) and the entities
offering them therefore must be
considered telecommunications carriers
subject to CALEA.

11. To the extent “traditional”” SMR
service offers interconnection, it meets
the definition of CMRS and thus is
subject to CALEA, but otherwise not.
Similarly, push-to-talk *‘dispatch”
service is subject to CALEA to the extent
it is offered in conjunction with
interconnected service, because in such
case it is a switched service functionally
equivalent to a combination of speed
dialing and conference calling, but
otherwise not. Thus, in any given case,
the services an entity offers would
determine its CALEA responsibilities.

12. The Commission recognizes that
in certain cases compliance with the
CALEA assistance capability
requirements may be economically
burdensome, or even impossible. In
these cases, providers are allowed to
seek extensions under section 107(c) of
CALEA, or may seek relief under section
109. The Commission is also prepared
to reexamine this issue once it has
gained some experience in applying
section 109. Exempting entire classes of

CMRS services is not warranted,
however, absent a more complete record
on the resultant impact on operators and
on CALEA objectives.

13. Private Mobile Radio Services
(PMRS). PMRS operators are not
telecommunications carriers subject to
CALEA when they offer PMRS services,
but the determination of whether a
particular mobile service offering is
private or common carrier depends on
the nature of the service and to whom
it is offered. Although private and
common carrier services are by
definition mutually exclusive, see 47
U.S.C. 332(d)(3), a given carrier may
offer both. Where a PMRS operator uses
its facilities to offer interconnected
service for profit to the public, or a
substantial portion of the public, that
service qualifies as CMRS, and thus is
subject to CALEA.

14. Resellers. Resellers, as
telecommunications carriers under the
terms of section 102, are generally
subject to CALEA. However, resellers’
responsibility under CALEA is limited
to their own facilities, and they will
therefore not be held responsible for the
CALEA compliance responsibilities of
the carrier whose services they are
reselling with respect to the latter’s
underlying facilities. Further, because
their offerings are limited to essentially
private networks, most PBX providers
and many aggregators would fall outside
the scope of CALEA.

15. Pay Telephone Providers. Pay
telephone providers are excluded from
the CALEA definition of
telecommunications carrier. The CALEA
legislative history states that ““[t]he only
entities required to comply with the
functional requirements are
telecommunications common carriers,
the components of the public switched
network where law enforcement
agencies have always served most of
their surveillance orders.” (H.R. Rep.
No. 103-827(l), at 21.) Moreover, pay
telephone providers do not have the
information and the means to effectuate
lawful electronic surveillance, which is
maintained by the carriers who provide
switched telephone services to pay
telephone providers.

16. Information Services (IS) and
Calling Features. Where facilities are
used solely to provide an information
service, whether offered by an
exclusively-IS provider or by a common
carrier that has established a dedicated
IS system apart from its
telecommunications system, such
facilities are not subject to CALEA.
Where facilities are used to provide both
telecommunications and information
services, however, such joint-use
facilities are subject to CALEA in order
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to ensure the ability to surveil the
telecommunications services.
(Moreover, CALEA is technology
neutral, and a carrier’s choice of
technology when offering common
carrier services thus does not change its
obligations under CALEA.) For example,
digital subscriber line (DSL) services are
generally offered as tariffed
telecommunications services, and
therefore subject to CALEA, even
though the DSL offering often would be
used in the provision of information
services. On the other hand, where an
entity uses its own wireless or satellite
facilities to distribute an information
service only, the mere use of
transmission facilities would not make
the offering subject to CALEA as a
telecommunications service.

17. Calling features such as call
forwarding (and the corresponding
voice mail feature, call redirection), call
waiting, three-way (i.e., conference)
calling, and speed dialing are
considered to be so closely related to
basic service that they are treated as
adjuncts to it. See North American
Telecommunications Ass’n, 101 FCC 2d
349 (1985), recon. denied, 3 FCC Rcd
4385 (1988). They are also like
traditional pen registers and traps and
traces in that they relate to the set-up or
routing of telecommunications, rather
than its content. Moreover, the
legislative history of CALEA explicitly
states that they are covered services.
Accordingly, these specific calling
features will be considered covered by
CALEA, whether offered over wireline
or wireless facilities.

18. Other Issues. It is not necessary at
this time either to identify by rule
additional classes of entities within
CALEA’s definition of
telecommunications carrier, pursuant to
section 102(8)(B)(ii), or to exempt in the
Commission’s rules any classes
pursuant to section 102(8)(C)(ii).
Moreover, codification in the
Commission’s rules of a list of examples
would run the risk of being considered
definitive rather than merely
illustrative, and such a list is therefore
not adopted.

19. Section 109 Issues: Section
109(b)(1) of CALEA provides that any
interested person may petition the
Commission for a determination
regarding whether compliance with the
assistance capability requirements of
section 103 of CALEA is “‘reasonably
achievable” with respect to any
equipment, facility, or service installed
or deployed after January 1, 1995.
Section 109(b) provides that, in making
determinations as to reasonable
achievability, ““the Commission shall
determine whether compliance would

impose significant difficulty or expense
on the carrier or on the users of the
carrier’s system and shall consider the
following factors’:

A. The effect on public safety and
national security;

B. The effect on rates for basic
residential telephone service;

C. The need to protect the privacy and
security of communications not
authorized to be intercepted;

D. The need to achieve the capability
assistance requirements of section 103
by cost-effective methods;

E. The effect on the nature and cost
of the equipment, facility, or service at
issue;

F. The effect on the operation of the
equipment, facility, or service at issue;

G. The policy of the United States to
encourage the provision of new
technologies and services to the public;

H. The financial resources of the
telecommunications carrier;

I. The effect on competition in the
provision of telecommunications
services;

J. The extent to which the design and
development of the equipment, facility,
or service was initiated before January 1,
1995;

K. Such other factors as the
Commission determines are appropriate.

20. Some commenters suggested that
certain of these factors should be
accorded special significance, while
others suggested that additional factors
should be considered. It would be
premature at this point to assign special
weight to any one factor generally, or to
adopt additional factors. Legislative
history indicates that CALEA *‘seeks to
balance three key policies: (1) to
preserve a narrowly focused capability
for law enforcement agencies to carry
out properly authorized intercepts; (2)
to protect privacy in the face of
increasingly powerful and personally
revealing technologies; and (3) to avoid
impeding the development of new
communications services and
technologies.” (H.R. Rep. No. 103-
827(l), at 13.) In light of the overall
purpose of CALEA to preserve law
enforcement’s ability to conduct
surveillance, the Commission must in
all cases consider public safety and,
where applicable, national security, in
its analysis of section 109 petitions. At
the same time, given the importance
Congress has placed on the privacy and
security of communications that are not
the targets of court-ordered surveillance,
and the need to ensure that the
development of new technologies and
services is not impeded, those factors
involving privacy and innovation are
also likely to be important in many
cases. However, the technological

diversity of carrier networks, as well as
other carrier characteristics, will, as a
matter of course, mean that certain
factors will be more important to the
arguments of certain carriers than
others, and that not all of the factors
enumerated in section 109 may be
relevant to the analysis of a given
reasonable achievability petition.

21. A central concern to many
commenters is the issue of how the
Commission will approach the cost of
CALEA compliance when evaluating
section 109 petitions. As a general
principle, in making judgments under
section 109, the Commission will look
only to the additional cost incurred in
making equipment and facilities CALEA
compliant. In many instances carriers
will become CALEA compliant in the
course of general network upgrades, and
will recover any additional cost of
CALEA compliance through their
normal charges. (If, in particular, law
enforcement and industry reach
agreements regarding switch
prioritization that enable the
Commission to grant extensions of time
under section 107(c) allowing carriers to
make certain equipment CALEA
compliant as part of the normal upgrade
cycle, with resulting low compliance
costs, the Commission would expect
such compliance generally to be
reasonably achievable. On the other
hand, there may be cases in which law
enforcement opposes any extension of
time for making particular equipment
CALEA compliant, resulting in
substantial additional costs to a carrier.
In those cases, compliance could be
considered not to be reasonably
achievable.) The Commission expects
that CALEA solutions that would
require a carrier to change vendors in
order to purchase costly new switching
equipment, or to replace costly existing
facilities, would generally not be
deemed reasonably achievable. Any
petitioner who argues that it is unable
to comply with CALEA for reasons of
cost must present quantitative cost
information that is as detailed, accurate
and complete as possible, which the
Commission will analyze along with
any technological problems related to
the nature of the equipment, facility, or
service at issue. Large carriers with
multiple switch types in networks that
cover large or diverse areas may present
data on a per-switch basis, in order to
identify compliance problems specific
to particular segments of the carrier’s
network.

22. In order to distinguish the
additional costs of CALEA compliance
from the costs of general network
upgrades, costs will be considered
related to CALEA compliance only if
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carriers can show that they would not
have been incurred but for the
implementation of CALEA. For
instance, costs incurred as an incidental
consequence of CALEA compliance are
not directly related to CALEA
compliance and should be excluded
from the carrier’s showing. Finally,
general overhead costs cannot be
allocated to CALEA compliance, only
additional overheads incremental to and
resulting from CALEA compliance.

23. Carrier size and geographic
location may be significant
considerations under section 109.
However, if law enforcement and the
telecommunications industry agree on a
flexible CALEA deployment schedule
that results in an extension of the
current compliance deadline for
equipment and facilities in areas that
are not high priorities for law
enforcement, it is not likely that many
small rural carriers will need relief
under section 109.

24. Implementation of section 109
should seek to minimize any adverse
effects of CALEA compliance on quality
of service and subscriber rates. This
approach is consistent with the mandate
to the Commission in section 109(b)(1)
to determine “whether compliance
would impose significant difficulty or
expense on the carrier or the users of the
carrier’s systems . .. .”” Moreover, the
same section directs the Commission to
consider the effect of compliance on
rates for “‘basic residential telephone
service,” reflecting a special
Congressional concern about rate
impacts for that service. (In addition,
under section 107(b), one of the factors
that the Commission is to consider in
establishing technical requirements or
standards is minimizing the cost of
compliance on residential ratepayers.)
However, the arguments in this record
that CALEA compliance will increase
rates, affect quality of service, make
particular technologies and services
unprofitable, prevent the introduction of
services to the market, or price services
out of the reach of certain groups of
customers, are at this point inherently
speculative. Any such arguments made
in individual petitions under section
109 will be given substantial weight
only to the extent they are made with
particularity and are grounded on
specific quantitative data.

25. The Commission may consider the
financial resources of individual
telecommunications carriers under
section 109(b)(1)(H), and industrywide
competitive pressures under section
109(b)(1)(1), in evaluating section 109
petitions. Requests for relief based on
such factors must be supported by
carrier- or industry-specific facts,

including quantitative data. Special
consideration for a new market entrant
would not necessarily be tantamount to
an unfair subsidy.

26. Any petitioner who seeks relief
under section 109 on the basis of the
delay in the adoption of assistance
capability standards must present
carrier- or equipment-specific facts
demonstrating that such delay actually
has made CALEA compliance infeasible.
Claims alleging a lack of CALEA-
compliant software and hardware on the
market will be taken into consideration
in the evaluation of section 109
petitions, but only if raised with
sufficient specificity and supported
with a particularized showing. Law
enforcement need not demonstrate that
equipment or facilities have been used
for criminal activity in cases where
reasonable achievability petitions are
filed before CALEA-compliant hardware
or software is available. With respect to
the FBI's delay in issuing capacity
requirements, there has now been ample
time for industry to evaluate these
requirements, and the Commission does
not expect to grant section 109 petitions
on the basis of the timing of the
issuance of the requirements.

27. Pursuant to section 109(b)(1)(J),
the extent to which the design and
development of equipment was initiated
before January 1, 1995, will be
considered to the extent appropriate in
the Commission’s examination of
section 109 petitions. In commenting on
section 109(b)(1)(J), certain parties argue
as well that the definition of “installed
or deployed’ adopted by the FBI as part
of its cost recovery rules is excessively
narrow in restricting its application to
equipment, facilities, and services
“operable and available for use” by a
carrier’s customers by January 1, 1995.
(The FBI’s final cost recovery rules are
set forth at 28 CFR 100.9-100.21. The
FBI's definition in its rules of “installed
or deployed” is found at 28 CFR
100.10.) Under section 109(e) of CALEA,
the Attorney General is vested with the
responsibility for establishing cost
control regulations governing the
Federal Government’s payment of costs
associated with bringing equipment
installed or deployed on or before
January 1, 1995, into compliance with
CALEA. The Commission is assigned
only a consultatory role with respect to
such cost control regulations. 47 U.S.C.
1008(e)(2).

Thus, it is not within the
Commission’s authority to adopt rules
defining “‘installed or deployed.”

28. Equipment manufacturers and
their associations are interested parties
to this proceeding, and therefore will be
allowed to file section 109 petitions.

The filing of a section 109 petition will
not automatically toll the CALEA
compliance deadline; such tolling
would be tantamount to an automatic
extension of the deadline, which may
not be appropriate in all cases.

29. In light of industry’s significant
role in developing the assistance
capability standards of CALEA, section
109 is to be reserved for the examination
of specific carrier compliance problems,
and is not to be used as a vehicle for
rearguing the standards that have been
established for compliance with section
103.

30. Some carriers may file petitions
under section 107(c) for extensions of
time to comply with CALEA, which the
Commission may grant if it “‘determines
that compliance with the assistance
capability requirements under section
103 is not reasonably achievable
through application of technology
available within the compliance
period.” To the extent the Commission
finds it appropriate to grant extensions
of time under section 107(c), it may be
necessary to provide relief under section
109 only in unusual cases.

31. Procedural matters. This action is
taken pursuant to sections 1, 2, 4(i),
201(a), 229, 301, 303 and 332(c) of the
Communications Act of 1934, 47 U.S.C.
151, 152, 154(i), 201(a), 229, 301, 303,
332(c)(1)(B).

32. Ordering clauses. Accordingly, IT
IS ORDERED that the Regulatory
Flexibility Analysis, as required by
Section 604 of the Regulatory Flexibility
Act and as set forth below, is adopted.

33. It is Further Ordered that the
Commission’s Office of Public Affairs,
Reference Operations Division, SHALL
SEND a copy of this SECOND REPORT
AND ORDER, including the Final
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration.

Final Regulatory Flexibility Analysis

34. As required by the Regulatory
Flexibility Act (RFA),* an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the Notice of
Proposed Rulemaking in this
proceeding.2 The Commission sought
written public comment on the
proposals in the NPRM, including the
IRFA. This Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.3

1See 5 U.S.C. 603. The RFA, 5 U.S.C. 601 et seq.,
has been amended by the Contract with America
Advancement Act, Public Law 104-121, 110 Stat.
847 (1996) (CWAAA). Title 1l of the CWAAA is the
Small Business Regulatory Enforcement Fairness
Act of 1996 (SBREFA).

262 FR 63302, Nov. 11, 1997, 13 FCC Rcd 3149,
3184-94 (1997) (NPRM).

3See 5 U.S.C. 604.
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35. Need for and Purpose of this
Action. In the Second R&O, the
Commission, in compliance with 47
U.S.C. 229, promulgates policies
implementing the Communications
Assistance for Law Enforcement Act.4 In
enacting CALEA, Congress sought to
“make clear a telecommunications
carrier’s duty to cooperate in the
interception of communications for law
enforcement purposes * * *”’5 The
Second R&O addresses in particular
certain issues relevant to sections 102
and 109 of CALEA: (1) the definition of
“telecommunications carrier” set forth
in section 102, which determines which
entities and services are subject to the
assistance capability and other
requirements of CALEA; and (2) the
factors the Commission will consider in
making determinations under section
109 of the Act as to whether compliance
with CALEA is reasonably achievable
for particular carriers.

36. The policies adopted in the
Second R&O implement Congress’s goal
of ensuring that telecommunications
carriers support the lawful electronic
surveillance needs of law enforcement
agencies as telecommunications
technologies evolve. These policies
promote the three key policies Congress
sought to balance in enacting CALEA:
**(1) to preserve a narrowly focused
capability for law enforcement agencies
to carry out properly authorized
intercepts; (2) to protect privacy in the
face of increasingly powerful and
personally revealing technologies; and
(3) to avoid impeding the development
of new communications services and
technologies.” 6

37. Summary of the Issues Raised by
Public Comments Made in Response to
the IRFA. In the NPRM, the Commission
asked for comments that specifically
addressed issues raised in the IRFA.7
The IRFA focused on proposed
reporting, recordkeeping and other
compliance requirements relating
primarily to sections 105 and 107 of
CALEA. These matters lie outside the
immediate scope of the Second R&O,
which is limited to clarifying what
entities, services, and facilities are
subject to CALEA (pursuant to section
102) and examining the factors the
Commission will consider when
determining if compliance with
CALEA'’s assistance capability
requirements is reasonably achievable
(pursuant to section 109). No party filed

4Public Law 103-414, 108 Stat. 4279 (1994)
(codified as amended in sections of 18 U.S.C. and
47 U.S.C.).

5CALEA, supra, at preamble.

6H.R. Rep. 103-827(l), at 16 (1994).

7NPRM at pars. 54-76.

comments directly responding to the
IRFA that addressed issues dealt with in
the Second R&O. Many parties,
however, submitted comments on the
Commission’s proposals affecting small
businesses set forth in the NPRM. These
included requests that we exempt
certain categories of
telecommunications carriers from the
assistance capability requirements,
based on their limited operations or the
burden of implementing the facility
changes necessary to meet the
requirements, and that in considering
whether compliance is reasonably
achievable, we attach special
significance to the economic impact on
“smaller carrier[s].”” We summarize our
action on these comments below.

38. Description and Estimate of the
Number of Small Entities to Which the
Actions Taken May Apply. The RFA
directs agencies to provide a description
of and, where feasible, an estimate of
the number of small entities that may be
affected by the action taken.8 The RFA
generally defines the term **‘small
entity”” as having the same meaning as
the terms “‘small business,” “small
organization,” and ‘““small governmental
jurisdiction.”” ® In addition, the term
“small business” has the same meaning
as the term “‘mall business concern”
under the Small Business Act.10 A small
business concern is one that: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).11 A small
organization is generally *‘any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.”” 12 Nationwide, as
of 1992, there were approximately
275,801 small organizations.13 And
finally, “small governmental
jurisdiction” generally means
‘“‘governments of cities, counties, towns,
townships, villages, school districts, or
special districts, with a population of

85 U.S.C. 603(b)(3).

95 U.S.C. 601(6).

1010 U.S.C. 601(3) (incorporating by reference the
definition of “small business concern’ in 15 U.S.
632). Pursuant to the RFA, the statutory definition
of a small business applies ‘‘unless an agency, after
consultation with the Office of Advocacy of the
Small Business Administration and after
opportunity for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the agency and
publishes such definition(s) in the Federal
Register.” 5 U.S.C. 601(3).

11 Small Business Act, 15 U.S.C. 632.

125 U.S.C. 601(4).

131992 Economic Census, Bureau of the Census,
U.S. Dept. of Commerce, Table 6 (special tabulation
of data under contract to Office of Advocacy of the
U.S. Small Administration).

less than 50,000.” 14 As of 1992, there
were approximately 85,006 such
jurisdictions in the United States.15 This
number includes 38,978 counties, cities,
and towns; of these, 37,566, or 96
percent, have populations of fewer than
50,000.16 The United States Bureau of
the Census (Census Bureau) estimates
that this ratio is approximately accurate
for all governmental entities. Thus, of
the 85,006 governmental entities, we
estimate that 81,600 (91 percent) are
small entities. Below, we further
describe and estimate the number of
small business concerns that may be
affected by the actions taken in this
Second Report and Order.

39. As noted, under the Small
Business Act, a ‘“‘small business
concern” is one that: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) meets any additional criteria
established by the SBA.17 The SBA has
defined a small business for Standard
Industrial Classification (SIC) categories
4812 (Radiotelephone Communications)
and 4813 (Telephone Communications,
Except Radiotelephone) to be small
entities when they have no more than
1,500 employees.18 We first discuss the
number of small telecommunications
entities falling within these SIC
categories, then attempt to refine further
those estimates to correspond with the
categories of telecommunications
companies that are commonly used
under our rules.

40. Total Number of
Telecommunications Entities Affected.
The Census Bureau reports that, at the
end of 1992, there were 3,497 firms
engaged in providing telephone
services, as defined therein, for at least
one year.12 This number contains a
variety of different categories of entities,
including local exchange carriers,
interexchange carriers, competitive
access providers, cellular carriers,
mobile service carriers, operator service
providers, pay telephone operators, PCS
providers, covered SMR providers, and
resellers. It seems certain that some of
those 3,497 telephone service firms may
not qualify as small entities or small
incumbent LECs because they are not
“independently owned and

145 U.S.C. 601(5).

151992 Census of Governments, Bureau of the
Census, U.S. Dept. of Commerce.

16|d.

1715 U.S.C. 632. See, e.g., Brown Transport
Truckload, Inc. v. Southern Wipers, Inc., 176 B.R.
82 (N.D. Ga. 1994).

1813 CFR 121.201.

191992 Census of Transportation,
Communications, and Utilities: Establishment and
Firm Size, Bureau of the Census, U.S. Dept. of
Commerce, at Firm Size 1-123 (1995) (1992
Census).
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operated.” 20 For example, a PCS
provider that is affiliated with an
interexchange carrier having more than
1,500 employees would not meet the
definition of a small business. It seems
reasonable to conclude, therefore, that
fewer than 3,497 telephone service firms
are small entity telephone service firms
or small incumbent LECs that may be
affected by the actions taken in the
Second R&O.

41. The most reliable source of
current information regarding the total
numbers of common carrier and related
providers nationwide, including the
numbers of commercial wireless
entities, appears to be data the
Commission publishes annually in its
“Carrier Locator’ report, derived from
filings made in connection with the
Telecommunications Relay Service
(TRS).21 According to data in the most
recent report, there are 3,604 interstate
carriers.22 These include, inter alia,
local exchange carriers, wireline carriers
and service providers, interexchange
carriers, competitive access providers,
operator service providers, pay
telephone operators, providers of
telephone toll service, providers of
telephone exchange service, and
resellers.

42. We have included small
incumbent local exchange carriers
(LECs) in this RFA analysis. As noted
above, a ‘““‘small business’ under the
RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees), and “is not dominant in its
field of operation.” 23 The SBA’s Office
of Advocacy contends that, for RFA
purposes, small incumbent LECs are not
dominant in their field of operation
because any such dominance is not
“national” in scope.24 We have
therefore included small incumbent
LECs in this RFA analysis, although we

2015 U.S.C. 632(a)(1).

21 Carrier Locator: Interstate Service Providers,
Fig. 1 (Jan. 1999) (Carrier Locator). See also 47 CFR
64.601-608.

22 Carrier Locator at Fig. 1.

235 U.S.C. 601 (3).

24| etter from Jere W. Glover, Chief Counsel for
Advocacy, SBA, to William E. Kennard, Chairman,
FCC (May 27, 1999). The Small Business Act
contains a definition of ““small business concern,”
which the RFA incorporates into its own definition
of “small business.”” See 15 U.S.C. 632(a) (Small
Business Act); 5 U.S.C. 601(3) (RFA). SBA
regulations interpret “small business concern’ to
include the concept of dominance on a national
basis. 13 CFR 121.102(b). Since 1996, out of an
abundance of caution, the Commission has
included small incumbent LECs in its regulatory
flexibility analyses. Implementation of the Local
Competition Provisions of the Telecommunications
Act of 1996, CC Docket, 9698, First Report and
Order, 61 FR 45475, Aug. 29, 1996, 11 FCC Rcd
15499, 1614445 (1996).

emphasize that this RFA action has no
effect on FCC analyses and
determinations in other, non-RFA
contexts.

43. Wireline Carriers and Service
Providers (SIC 4813). The Census
Bureau reports that there were 2,321
telephone communications companies
other than radiotelephone companies in
operation for at least one year at the end
of 1992.25 All but 26 of the 2,321 non-
radiotelephone companies listed by the
Census Bureau were reported to have
fewer than 1,000 employees. Thus, even
if all 26 of those companies had more
than 1,500 employees, there would still
be 2,295 non-radiotelephone companies
that might qualify as small entities or
small incumbent LECs. Although it
seems certain that some of these carriers
are not independently owned and
operated, we are unable at this time to
estimate with greater precision the
number of wireline carriers and service
providers that would qualify as small
business concerns under SBA’s
definition. Consequently, we estimate
that there are fewer than 2,295 small
entity telephone communications
companies other than radiotelephone
companies that may be affected by the
actions taken in the Second R&O.

44. Local Exchange Carriers,
Interexchange Carriers, Competitive
Access Providers, and Resellers. Neither
the Commission nor SBA has developed
a definition of small LECs,
interexchange carriers (IXCs),
competitive access providers (CAPs), or
resellers. The closest applicable
definition for these carrier-types under
SBA rules is for telephone
communications companies other than
radiotelephone (wireless) companies.26
The most reliable source of information
regarding the number of these carriers
nationwide of which we are aware
appears to be the data that we collect
annually in connection with the TRS.27
According to our most recent data, there
are 1,410 LECs, 151 IXCs, 129 CAPs,
and 351 resellers.28 Although it seems
certain that some of these carriers are
not independently owned and operated,
or have more than 1,500 employees, we
are unable at this time to estimate with
greater precision the number of these
carriers that would qualify as small
business concerns under SBA’s
definition. Consequently, we estimate

251992 Census, supra, at Firm Size 1-123.

2613 CFR 121.210, SIC Code 4813.

27See 47 CFR 64.601 et seq.; Carrier Locator at
Fig. 1.

28 Carrier Locator at Fig. 1. The total for resellers
includes both toll resellers and local resellers. The
TRS category for CAPs also includes competitive
local exchange carriers (CLECs) (total of 129 for
both).

that there are fewer than 1,410 small
entity LECs or small incumbent LECs,
151 IXCs, 129 CAPs, and 351 resellers
that may be affected by the actions taken
in the Second R&O.

45. Wireless Carriers (SIC 4812). The
Census Bureau reports that there were
1,176 radiotelephone (wireless)
companies in operation for at least one
year at the end of 1992, of which 1,164
had fewer than 1,000 employees.2® Even
if all of the remaining 12 companies had
more than 1,500 employees, there
would still be 1,164 radiotelephone
companies that might qualify as small
entities if they are independently owned
are operated. Although it seems certain
that some of these carriers are not
independently owned and operated, we
are unable at this time to estimate with
greater precision the number of
radiotelephone carriers and service
providers that would qualify as small
business concerns under SBA'’s
definition. Consequently, we estimate
that there are fewer than 1,164 small
entity radiotelephone companies that
may be affected by the actions taken in
the Second R&O.

46. Cellular, PCS, SMR and Other
Mobile Service Providers. In an effort to
further refine our calculation of the
number of radiotelephone companies
that may be affected by the actions taken
in the Second R&O, we consider the
data that we collect annually in
connection with the TRS for the
subcategories Wireless Telephony
(which includes PCS, Cellular, and
SMR) and Other Mobile Service
Providers. Neither the Commission nor
the SBA has developed a definition of
small entities specifically applicable to
these broad subcategories, so we will
utilize the closest applicable definition
under SBA rules, which is for
radiotelephone communications
companies.30 According to our most
recent TRS data, 732 companies
reported that they are engaged in the
provision of Wireless Telephony
services and 23 companies reported that
they are engaged in the provision of
Other Mobile Services.31 Although it
seems certain that some of these carriers
are not independently owned and
operated, or have more than 1,500
employees, we are unable at this time to
estimate with greater precision the
number of Wireless Telephony
Providers and Other Mobile Service
Providers, except as described below,
that would qualify as small business

291992 Census, supra, at Firm Size 1-123.

30|d. To the extent that the Commission has
adopted definitions for small entities in connection
with the auction of particular wireless licenses, we
discuss those definitions below.

31 Carrier Locator at Fig. 1.
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concerns under SBA’s definition.
Consequently, we estimate that there are
fewer than 732 small entity Wireless
Telephony Providers and fewer than 23
small entity Other Mobile Service
Providers that might be affected by the
actions taken in the Second R&O.

47. Broadband PCS Licensees. The
broadband PCS spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined *‘small business”
for Blocks C and F as an entity that has
average gross revenues of not more than
$40 million in the three previous
calendar years.32 These regulations
defining “small business” in the context
of broadband PCS auctions have been
approved by SBA.33 No small
businesses within the SBA-approved
definition bid successfully for licenses
in Blocks A and B. There have been 237
winning bidders that qualified as small
entities in the four auctions that have
been held for licenses in Blocks C, D, E
and F, all of which may be affected by
the actions taken in the Second R&O.

48. SMR Licensees. The Commission
has defined “small business’ in
auctions for geographic area SMR
licenses as a firm that had average
annual gross revenues of not more than
$15 million in the three previous
calendar years, and the SBA has
approved this definition.34 The actions
taken in the Second R&O may apply to
SMR providers that either acquired
geographic area licenses through
auction or held licenses before the
auctions. We do not have data reflecting
the total number of firms holding pre-
auction licenses, nor how many of these
providers have annual revenues of less
than $15 million. Consequently, for
purposes of this FRFA, we estimate that
all of the pre-auction SMR
authorizations may be held by small
entities, some of which may be affected
by the actions taken in the Second R&O.

3247 CFR 24.720(b)(1).

33 Implementation of Section 309(j) of the
Communications Act—Competitive Bidding, PP
Docket No. 93-253, Fifth Report and Order, 59 FR
37566, July 22, 1994, 9 FCC Rcd 5532, 5581-84
(1994).

3447 CFR 90.1814(b)(1) and 90.912(b)(1). See
Amendment of Parts 2 and 90 of the Commission’s
Rules to Provide for the Use of 200 Channels
Outside the Designated Filing Areas in the 896-901
MHz and the 935-940 MHz Bands Allotted to the
Specialized Mobile Radio Pool, PR Docket No. 89—
583, Second Order on Reconsideration and Seventh
Report and Order, 60 FR 48913,, Sept. 21, 1995, 11
FCC Rcd 2639, 2693-702 (1995); Amendment of
Part 90 of the Commission’s Rules to Facilitate
Future Development of SMR Systems in the 800
MHz Frequency Band, PR Docket No. 93-144, First
Report and Order, Eighth Report and Order, and
Second Further Notice of Proposed Rulemaking, 61
FR 6212, Feb. 16, 1996, 11 FCC Rcd 1463 (1995).

49. The Commission has held two
auctions for geographic area SMR
licenses. Sixty winning bidders in the
900 MHz auction qualified as small
entities, and 38 in the 800 MHz auction.
Based on this information, we estimate
that the number of geographic area SMR
licensees that may be affected by the
actions taken in the Second R&O
includes these 98 small entities. An
additional 230 channels in the lower
portion of the 800 MHz SMR band will
be made available in a future auction.
However, the Commission has not yet
determined how many licenses will be
offered, and thus at this time there is no
basis on which to estimate how many
small entities may win these licenses.
Given that nearly all radiotelephone
companies have fewer than 1,000
employees and that no reliable estimate
of the number of prospective 800 MHz
licensees can be made, we estimate, for
purposes of this FRFA, that all of the
licenses may be awarded to small
entities, some of which may be affected
by the actions taken in the Second R&O.

50. 220 MHz Radio Service. The 220
MHZz service has both Phase | and Phase
Il licenses. There are approximately
1,515 Phase | non-nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a definition of small entities
specifically applicable to such
incumbent 220 MHz Phase | licensees.
To estimate the number of such
licensees that are small businesses, we
apply the definition under the SBA
rules applicable to radiotelephone
communications companies.3s
According to the Census Bureau, only
12 radiotelephone firms out of a total of
1,176 such firms which operated during
1992 had 1,000 or more employees.36
Therefore, if this general ratio continues
to 1999 in the context of Phase | 220
MHz licensees, we estimate that nearly
all such licensees are small businesses
under the SBA’s definition.

51. The Phase Il 220 MHz service is
a new service, and is subject to
spectrum auctions. In the 220 MHz
Third Report and Order we adopted
criteria for defining small businesses for
purposes of determining their eligibility
for special provisions such as bidding
credits.37 We have defined a small

35See supra par. 40.

361992 Census, supra, UC92-S-1, Subject Series,
Establishment and Firm Size, Table 5, Employment
Size of Firms; 1992, SIC code 4812 (issued May
1995).

37220 MHz Third Report and Order, PR Docket
No. 89-552, 62 FR 16004, Apr. 3, 1997, 12 FCC Rcd
10943, 11068-70, pars. 291-295 (1997). The SBA
has approved these definitions. See Letter from A.

Alvarez, Administrator, SBA, to D. Phythyon, Chief,

business as an entity that has average
gross revenues not exceeding $15
million for the preceding three years.38
The Commission has held two auctions
for Phase Il 220 MHz licenses, and in
them 53 entities that qualified as small
or very small entities were winning
bidders.

52. Paging. The Wireless
Telecommunications Bureau has
announced a series of auctions of paging
licenses, offering a total of 16,630 non-
nationwide geographic area licenses.3°
The first auction will commence on
February 24, 2000, and will consist of
2,499 licenses.4° For purposes of these
auctions, a small business is defined as
an entity that, together with affiliates
and controlling principals, has average
gross revenues for the three preceding
calendar years of not more than $15
million. The SBA has approved this
definition.4* Given the fact that nearly
all radiotelephone companies had fewer
than 1,000 employees, and that no
reasonable estimate of the number of
prospective paging licensees could be
made, the Commission has assumed, for
purposes of the evaluations and
conclusions in the FRFA, that all the
auctioned 16,630 geographic area
licenses would be awarded to small
entities.42

53. In addition, our Third CMRS
Competition Report estimated that as of
January 1998, there were more than 600
paging companies in the United
States.43 The Third CMRS Competition
Report also indicated that at least ten of
the top twelve publicly held paging
companies had average gross revenues
in excess of $15 million for the three

Wireless Telecommunications Bureau, FCC (Jan. 6,
1988).

3847 CFR 90.1021(b) See also 220 MHz Third
Report and Order, supra, 12 FCC Rcd at 11068-69,
par. 291.

39 See Future Development of Paging Systems,
Second Report and Order and Further Notice of
Proposed Rulemaking, WT Docket 96-18, 62 FR
11616, Mar. 12 1997, 12 FCC Rcd 2732, 2863 (1997).

40 Public Notice, “Auction of 929 and 91 MHz
Paging Service Spectrum,” Report No. AUC-99-26—
B, DA No. 99-1591, 64 FR 48623, September 7,
1999 (Wireless Telecom. Bur. Aug. 12 1999).

41 See Letter from A. Alvarez, Administrator,
SBA, to A.J. Zoslov, Chief, Auctions Division,
Wireless Telecommunications Bureau, FCC (Dec. 2,
1998).

42 See Future Development of Paging Systems,
Second Report and Order and Further Notice of
Proposed Rulemaking, WT Docket 96-18, 62 FR
11615, March 12, 1997, 12 FCC Rcd 2732, 2863-64
(1997).

43 mplementation of Section 6002(b) of the
Omnibus Budget Reconciliation Act of 1993,
Annual Report and Analysis of Competitive Market
Conditions With Respect to Commercial Mobile
Services, Third Report, FCC 98-9, 63 FR 11612,
March 10, 1998, at 40 (June 11, 1998) (Third CMRS
Competition Report).
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years preceding 1998.44 Data obtained
from publicly available company
documents and SEC filings indicate that
this is also true for the three years
preceding 1999.

54. Narrowband PCS. The
Commission has auctioned 11
nationwide and 30 regional licenses for
narrowband PCS. The Commission does
not have sufficient information to
determine whether any of these
licensees are small businesses within
the SBA-approved definition for
radiotelephone companies. At present,
there have been no auctions held for the
major trading area (MTA) and basic
trading area (BTA) narrowband PCS
licenses. The Commission anticipates a
total of 561 MTA licenses and 2,958
BTA licenses will be awarded by
auction. Such auctions have not yet
been scheduled, however. Given that
nearly all radiotelephone companies
have no more than 1,500 employees and
that no reliable estimate of the number
of prospective MTA and BTA
narrowband licensees can be made, we
assume, for purposes of this FRFA, that
all of the licenses will be awarded to
small entities, as that term is defined by
the SBA.

55. Rural Radiotelephone Service. The
Commission has not adopted a
definition of small entity specific to the
Rural Radiotelephone Service.45 A
significant subset of the Rural
Radiotelephone Service consists of
Basic Exchange Telephone Radio
Systems (BETRS).46 We will use the
SBA's definition applicable to
radiotelephone companies, i.e., an
entity employing no more than 1,500
persons.4” There are approximately
1,000 licensees in the Rural
Radiotelephone Service, and we
estimate that almost all of them qualify
as small entities under the SBA’s
definition.

56. Air-Ground Radiotelephone
Service. The Commission has not
adopted a definition of small entity
specific to the Air-Ground
Radiotelephone Service.48 Accordingly,
we will use the SBA’s definition
applicable to radiotelephone companies,
i.e., an entity employing no more than
1,500 persons.4® There are
approximately 100 licensees in the Air-
Ground Radiotelephone Service, and we
estimate that almost all of them qualify

44 See Third CMRS Competition Report, App. C
at 5.

45The service is defined in 47 CFR 22.99.

46 BETRS are defined in 47 CFR 22.757, 22.759.

47 See supra par. 40.

48The service is defined in 47 CFR 22.99.

4913 CFR 121.201, SIC Code 4812.

as small entities under the SBA
definition.

57. Offshore Radiotelephone Service.
This service operates on several UHF
television broadcast channels that are
not used for TV broadcasting in the
coastal area of the states bordering the
Gulf of Mexico.50 At present, there are
approximately 55 licensees in this
service. We are unable at this time to
estimate the number of licensees that
would qualify as small entities under
the SBA'’s definition for radiotelephone
communications.

58. Wireless Communications
Services (WCS). This service can be
used for fixed, mobile, radio location
and digital audio broadcasting satellite
uses. The Commission defined “‘small
business’ for the WCS auction as an
entity with average gross revenues that
are not more than $40 million for each
of the three preceding years, and a *‘very
small business’ as an entity with
average gross revenues that are not more
than $15 million for each of the three
preceding years. The Commission
auctioned geographic area licenses in
the WCS service. In the auction, there
were seven winning bidders that
qualified as very small business entities,
and one that qualified as a small
business entity. We conclude that the
number of geographic area WCS
licensees that may be affected by the
actions taken in the Second R&O
includes these eight entities.

59. Cable Services or Systems. The
SBA has developed a definition of small
entities for cable and other pay
television services, which includes all
such companies generating $11 million
or less in revenue annually.51 This
definition includes cable systems
operators, closed circuit television
services, direct broadcast satellite
services, multipoint distribution
systems, satellite master antenna
systems and subscription television
services. According to the Census
Bureau data from 1992, there were 1,788
total cable and other pay television
services and 1,423 had less than $11
million in revenue.52

60. The Commission has developed
its own definition of a small cable
system operator for the purposes of rate
regulation. Under the Commission’s
rules, a ““‘small cable company” is one
serving fewer than 400,000 subscribers

50 This service is governed by Subpart | or Part
22 of the Commission’s Ruled. See 47 CFR 22.1001—
.1037.

5113 CFR 121.201, SIC 4841.

521992 Economic Census Industry and Enterprise
Receipts Size Report, Table 2D, SIC code 4841 (U.S.
Bureau of Census data under contract to the Office
of Advocacy of the U.S. Small Business
Administration).

nationwide.33 Based on our most recent
information, we estimate that there were
1,439 cable operators that qualified as
small cable system operators at the end
of 1995.54 Since then, some of those
companies may have grown to serve
over 400,000 subscribers, and others
may have been involved in transactions
that caused them to be combined with
other cable operators. Consequently, we
estimate that there are fewer than 1,439
small entity cable system operators.

61. The Communications Act also
contains a definition of a small cable
system operator, which is ““a cable
operator that, directly or through an
affiliate, serves in the aggregate fewer
than 1 percent of all subscribers in the
United States and is not affiliated with
any entity or entities whose gross
annual revenues in the aggregate exceed
$250,000,000.55 The Commission has
determined that there are 66,000,000
subscribers in the United States.
Therefore, we found that an operator
serving fewer than 660,000 subscribers
shall be deemed a small operator, if its
annual revenues, when combined with
the total annual revenues of all of its
affiliates, do not exceed $250 million in
the aggregate.56 Based on available data,
we find that the number of cable
operators serving 660,000 subscribers or
less totals 1,450.57 We do not request
nor do we collect information
concerning whether cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250,000,000,58 and thus are unable at
this time to estimate with greater
precision the number of cable system
operators that would qualify as small
cable operators under the definition in
the Communications Act. It should be
further noted that recent industry
estimates project that there will be a
total of 66,000,000 subscribers.

62. Description of Projected
Reporting, Recordkeeping and Other
Compliance Requirements. In the

5347 CFR 76.901(e). The Commission developed
this definition based on its determination that a
small cable operator is one with annual revenues
of $100 million or less. Implementation of Sections
of the 1992 Cable Act: Regulation, Sixth Report and
Order and Eleventh Order on Reconsideration, 60
FR 10534, February 27, 1995, 10 FCC Rcd 7393
(1995).

54 Paul Kagan Associates, Inc., “Cable TV
Investor,” Feb. 29, 1996 (based on figures for
December 30, 1995).

5547 U.S.C. 543 (m)(2).

5647 U.S.C. 76.1403(b).

57 Paul Kagan Associates, Inc., “Feb. 29, 1996
(based on figures for Dec. 30, 1995).

58 \We do receive such information on a case-by-
case basis only if a cable operator appeals a local
franchise authority’s finding that the operator does
not qualify as a small cable operator pursuant to
section 76.1403(b) of the Commission’s rules. See
47 CFR 76.1403(d).
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Second R&O we affirm our proposals in
the NPRM to clarify what entities,
services, and facilities are subject to
CALEA.59 In addition, we provide
guidance regarding the factors the
Commission will consider when
determining under section 109 of
CALEA if compliance with the
assistance capability requirements of the
Act is reasonably achievable, as well as
the showings that entities filing
petitions under section 109 will be
expected to make.5 These actions
impose no reporting, recordkeeping or
other compliance requirements beyond
those imposed by CALEA itself.

63. Steps Taken to Minimize
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered. We have largely adopted
the tentative conclusions of the NPRM
as to what entities are and are not
subject to the assistance capability
requirements. Although section
102(8)(B)(ii) of CALEA gives us the
discretion, we have decided not to
exempt any categories in our rules. We
have resolved the concern mentioned
most frequently in the comments’
regarding the dispatch service of
“traditional’” SMR operators—by
finding such operations to be outside
CALEA'’s definition of
“telecommunications carrier” insofar as
the service is not interconnected with
the public switched network. We have
considered AMTA'’s argument that
CMRS providers serving niche business
markets with limited interconnect
capability are not technologically
capable of CALEA compliance, but we
have found that to the extent their
services meet the definition of CMRS set
forth in section 332(d) of the
Communications Act, such entities must
be considered subject to CALEA. In
response to those commenters who
argue that a private mobile radio service
(PMRS) operator cannot be subject to
CALEA for any reason, we have found
that where a PMRS operator uses its
facilities to offer a service that qualifies
as CMRS, that service is subject to
CALEA.

64. We recognize that compliance
with the assistance capability
requirements may be economically
burdensome for some entities. CALEA
provides two mechanisms through
which carriers may seek relief: they may
petition the Commission for an
extension of the compliance date under
section 107(c), and they may petition
the Commission for a determination that
compliance is not reasonably achievable
under section 109(b). We believe these

59 Second Report and Order, pars. 6-28.
601d. pars. 29-45.

mechanisms provide the best approach
to avoiding undue burdens on small
entities, without undercutting the
objectives of CALEA.61 We are also
prepared to reexamine whether any
categories of service providers should be
exempted, once we have gained some
experience in applying section 109.

65. We have decided that in
determining whether compliance with
the assistance capability requirements is
reasonably achievable, we will not at
this time accord special significance to
any particular factor enumerated in
section 109 and we will not adopt any
additional factors. As we note in the
Second R&O, ““the technological
diversity of carrier networks, as well as
other carrier characteristics, will, as a
matter of course, mean that certain
factors will be more important to the
arguments of certain carriers than
others, and not all of the factors
enumerated in section 109 may be
relevant to the analysis of a given
reasonable achievability petition.”” 62 We
recognize, however, that carrier size
may be a significant consideration in
particular cases, and we reject AT&T’s
assertion that special consideration for a
new market entrant could be
tantamount to an unfair subsidy.

66. Report to Congress. The
Commission shall send a copy of the
Second R&O, including this FRFA, in a
report to Congress pursuant to the Small
Business Regulatory Enforcement
Fairness Act of 1996.63 In addition, the
Commission shall send a copy of the
Second R&O, including this FRFA, to
the Chief Counsel for Advocacy of the
Small Business Administration. A copy
of the Second R&O and FRFA (or
summaries thereof) will also be
published in the Federal Register.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 99-26594 Filed 10-8-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-2035; MM Docket No. 99-167; RM—
9391]

Radio Broadcasting Services; Mount
Olive and Staunton, IL

AGENCY: Federal Communications
Commission.

61See id., pars. 36-45.
621d., par. 37.
63See 5 U.S.D. 801 (a)(1)(A).

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Talley Broadcasting
Corporation, reallots Channel 287A
from Mount Olive to Staunton, Illinois
as its first local aural transmission
service, and modifies Station
WAOX(FM)’s construction permit
accordingly. See 64 FR 28133, May 25,
1999. Channel 287A can be reallotted to
Staunton in compliance with the
Commission’s minimum distance
separation requirements without the
imposition of a site restriction at
petitioner’s authorized construction
permit site. The coordinates for Channel
287A at Staunton are 39-02-37 North
Latitude and 89—44-56 West Longitude.
With this action, this proceeding is
terminated.

DATES: Effective November 15, 1999.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-167,
adopted September 22, 1999, and
released October 1, 1999. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center (Room
CY-A257), 445 12th Street, SW,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, 1231 20th
Street, NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Illinois, is amended
by removing Mount Olive, Channel
287A, and adding Staunton, Channel
287A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-26418 Filed 10-8-99; 8:45 am]
BILLING CODE 6712-01-U
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-1879; MM Docket No. 99-119; RM—
9550]

Radio Broadcasting Services;
Shiprock, NM

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission, at the
request of Mountain West Broadcasting,
allots Channel 265C1 to Shiprock, NM,
as the community’s first local aural
service. See 64 FR 18873, April 16,
1999. Channel 265C1 can be allotted to
Shiprock with a site restriction of 2.9
kilometers (1.8 miles) southwest, at
coordinates 36-46—12 NL; 108-42-49
WL, to avoid a short-spacing to Station
KIQX, Channel 267C, and Station KRSJ,
Channel 263C, Durango, CO. With this
action, this proceeding is terminated.
DATES: Effective November 1, 1999. A
filing window for Channel 265C1 at
Shiprock will not be opened at this
time. Instead, the issue of opening a
filing window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-119,
adopted September 8, 1999, and
released September 17, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 445
12th Street, SW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, NW,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New Mexico, is

amended by adding Shiprock, Channel
265C1.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-26514 Filed 10-8-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-1879; MM Docket No. 99-120; RM—
9551]

Radio Broadcasting Services;
Magdalena, NM

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Mountain West Broadcasting,
allots Channel 240C2 to Magdalena,
NM, as the community’s first local aural
service. See 64 FR 18872, April 16,
1999. Channel 240C2 can be allotted to
Magdalena in compliance with the
Commission’s mileage separation
requirements without the imposition of
a site restriction, at coordinates 34-07—
00 NL; 107-14-36 WL. Mexican
concurrence in the allotment has been
received since Magdalena is located
within 320 kilometers (199 miles) of the
U.S.-Mexican border. With this action,
this proceeding is terminated.

DATES: Effective November 1, 1999. A
filing window for Channel 240C2 at
Magdalena will not be opened at this
time. Instead, the issue of opening a
filing window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-120,
adopted September 8, 1999, and
released September 17, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 445
12th Street, SW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, NW,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

PartT 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]
1. The authority citation for Part 73
continues to read as follows:
Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by adding Magdalena,
Channel 240C2.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.
[FR Doc. 99-26515 Filed 10-8-99; 8:45 am]

BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-1879; MM Docket No. 99-122; RM—
9553]

Radio Broadcasting Services;
Minatare, NE

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Mountain West Broadcasting,
allots Channel 295A to Minatare, NE, as
the community’s first local aural
service. See 64 FR 18871, April 16,
1999. Channel 295A can be allotted to
Minatare without the imposition of a
site restriction, at coordinates 41-48-34
NL; 103-30-12 WL. With this action,
this proceeding is terminated.

DATES: Effective November 1, 1999. A
filing window for Channel 295A at
Minatare, NE, will not be opened at this
time. Instead, the issue of opening a
filing window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-122,
adopted September 8, 1999, and
released September 17, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
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FCC Reference Center (Room 239), 445
12th Street, SW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, NW,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]
2. Section 73.202(b), the Table of FM
Allotments under Nebraska, is amended

by adding Minatare, Channel 295A.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-26516 Filed 10-8-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-1879; MM Docket No. 99-158; RM—
9615]

Radio Broadcasting Services; Dexter,
NM

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission, at the
request of Mountain West Broadcasting,
allots Channel 241C3 to Dexter, NM, as
the community’s first local aural
service. See 64 FR 28132, May 25, 1999.
Channel 241C3 can be allotted to Dexter
without the imposition of a site
restriction, at coordinates 33-11-42 NL;
104-22-18 WL. Mexican concurrence in
the allotment has been obtained since
Dexter is located within 320 kilometers
(199 miles) of the U.S.-Mexican border.
With this action, this proceeding is
terminated.

DATES: Effective November 1, 1999. A
filing window for Channel 241C3 at
Dexter, NM, will not be opened at this
time. Instead, the issue of opening a
filing window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-158,
adopted September 8, 1999, and
released September 17, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 445
12th Street, SW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, NW,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by adding Dexter, Channel
241C3.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-26517 Filed 10-8-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-1879; MM Docket No. 99-191; RM—
9632]

Radio Broadcasting Services;
Tularosa, NM

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission, at the
request of Mountain West Broadcasting,
allots Channel 274C3 to Tularosa, NM,
as the community’s first local aural
service. See 64 FR 29977, June 4, 1999.
Channel 274C3 can be allotted to
Tularosa without the imposition of a
site restriction, at coordinates 33—04-30
NL; 106-01-06 WL. Mexican
concurrence in the allotment has been
obtained since Tularosa is located
within 320 kilometers (199 miles) of the
U.S.-Mexican border. With this action,
this proceeding is terminated.

DATES: Effective November 1, 1999. A
filing window for Channel 274C3 at
Tularosa will not be opened at this time.
Instead, the issue of opening a filing
window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-191,
adopted September 8, 1999, and
released September 17, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 445
12th Street, SW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, NW,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by adding Tularosa, Channel
274C3.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-26518 Filed 10-8-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-1879; MM Docket No. 99-90; RM-
9528]

Radio Broadcasting Services; Socorro,
NM

AGENCY: Federal Communications
Commission.

ACTION: Final rule.
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SUMMARY: The Commission, at the
request of Mountain West Broadcasting,
we are allotting Channel 271C2 to
Socorro, NM, as the community’s
second local commercial FM service.
See 64 FR 15713, April 1, 1999. Channel
271C2 can be allotted to Socorro
without the imposition of a site
restriction, at coordinates 34—03-42 NL;
106-53-48 WL. Mexican concurrence in
the allotment has been obtained since
Socorro is located within 320 kilometers
(299 miles) of the U.S.-Mexican border.
With this action, this proceeding is
terminated.

DATES: Effective November 1, 1999. A
filing window for Channel 271C2 at
Socorro, NM, will not be opened at this
time. Instead, the issue of opening a
filing window for this channel will be
addressed by the Commission in a
subsequent order.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-90,
adopted September 8, 1999, and
released September 17, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 445
12th Street, SW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, NW,
Washington, DC 20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.
§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New Mexico, is
amended by adding Channel 271C2 at
Socorro.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-26513 Filed 10-8-99; 8:45 am]
BILLING CODE 6712-01-D
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 2

Rules of Practice for Domestic
Licensing Proceedings and Issuance
of Orders; Public Meeting

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Notice of public meeting on
potential changes to NRC hearing
process.

SUMMARY: The Nuclear Regulatory
Commission has recently initiated a re-
examination of the processes and
procedures for making the various kinds
of decisions that require a ““hearing”.
This re-examination will eventually
result in a proposed rule noticed in the
Federal Register for public comment.
However, in order to have the benefit of
early and interactive comment on the
rulemaking issues before the NRC staff
drafts the proposed rule for Commission
consideration, the NRC is convening a
public workshop to solicit the views of
persons representing the interests that
may be affected by the rulemaking. The
public workshop will be held at the
Commission’s headquarters in
Rockville, Maryland, on October 26 and
27 (Y= day), 1999. Francis X. Cameron,
Special Counsel for Public Liaison, in
the Commission’s Office of the General
Counsel, will be the convenor and
facilitator for the workshop.

DATES: The public workshop will be in
Rockville, Maryland on October 26,
1999 from 8:30 a.m. to 5:15 p.m. and on
October 27, 1999 from 8:30 a.m. to 12:15
p.m.

ADDRESSES: The public workshop will
be held in the Commission’s hearing
room at NRC Headquarters at 11555
Rockville Pike, Rockville, MD 20852—
2738.

FOR FURTHER INFORMATION CONTACT:
Francis X. Cameron, Special Counsel for
Public Liaison, Office of the General
Counsel, Nuclear Regulatory
Commission, Washington, DC 20555—
0001, Telephone: 301-415-1642.

SUPPLEMENTARY INFORMATION: The legal
foundation for the NRC regulatory
process is the Atomic Energy Act of
1954. The Act provides that a ““hearing”
(or in some cases, the opportunity for a
hearing) is required for certain agency
actions, but does not specify what kind
of a hearing should be held. The Atomic
Energy Commission (AEC), predecessor
to the NRC, took the position that by a
“hearing,” the Atomic Energy Act meant
a formal hearing, resembling a
courtroom trial, with testimony given
under oath and an opportunity for the
parties to cross-examine the other side’s
witnesses. At the time, Congress and the
AEC were focusing on the procedures
for licensing the construction of nuclear
power plants. Over time, however, it
became apparent that the same format
may not be ideal for all types of
Commission proceedings and that the
Atomic Energy Act generally does not
require a formal, courtroom trial-type
hearing. Consequently, the NRC
developed new, less formal procedures
for some types of proceedings.

In early 1999, the NRC’s General
Counsel sent a detailed memorandum to
the Commissioners (SECY-99-006, “‘Re-
Examination of the NRC Hearing
Process”) discussing legal requirements
for NRC hearings and policy
considerations to be taken into account
in any revision of the NRC hearing
process (the document is available to
the public at the NRC’s Website,
www.nrc.gov, and is also available from
the agency contact identified at the
beginning of this Notice). The General
Counsel’s memorandum made no
recommendation for revision of the
hearing process, instead laying out the
pros and cons of different approaches.
In response to this memorandum, the
Commission has directed the NRC legal
staff to initiate a rulemaking to evaluate
what changes should be made to the
NRC hearing process. One of the
primary issues for evaluation is the
Commission’s desire generally to move
toward less formal proceedings. In
initiating the rulemaking, the
Commission recognized that it would be
important to have the benefit of the
expertise and concerns of those who
may be affected by this action early in
the rulemaking process. The public
workshop is designed to solicit those
views to assist in the formulation of the
proposed rulemaking.

The objective of the public workshop
is to bring together representatives of
the interests affected by the rulemaking
to discuss their views on the rulemaking
issues in a “‘roundtable” format. In order
to have a manageable discussion, the
number of participants around the table
will, of necessity, be limited. The
Commission, through the facilitator for
the meeting, will attempt to ensure
broad participation by the broad
spectrum of interests affected by the
rulemaking, including citizen and
environmental groups, nuclear industry
interests, state, tribal, and local
governments, and experts from
academia and other agencies. Other
members of the public are welcome to
attend, and the public will have the
opportunity to comment on each of the
agenda items slated for discussion by
the roundtable participants. Questions
about participation may be directed to
the facilitator, Francis X. Cameron.

The workshop will have a pre-defined
scope and agenda (set forth below)
focused on the major policy issues in
regard to potential revisions to the NRC
hearing process. However, the meeting
format will be sufficiently flexible to
allow for the introduction of additional
related issues that the participants may
wish to raise. Although there are
important legal issues on the scope of
the Commission’s authority to revise its
hearing process in particular ways
(discussed in SECY-99-006), the
purpose of the workshop is to hear the
views of the participants on the policy
issues surrounding the value of
implementing various types of
revisions, assuming for purposes of
discussion that the Commission has the
legal authority to revise its processes.
The agenda for the workshop is set forth
below.

Agenda

Tuesday, October 26, 1999

8:30 a.m.—Welcome, Groundrules,
Agenda Overview, Introduction of
Participants

F.X. Cameron, Facilitator

9:00 a.m.—Overview of NRC Hearing

Process

Lawrence Chandler, Associate
General Counsel for Hearings,
Enforcement and Administration,
NRC

9:30 a.m.—Emerging issues in
addressing the degree of formality
in agency adjudications
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Professor Jeffrey Lubbers, Washington
School of Law, American
University. See Attachment 2,
SECY-99-006

10:15 a.m.—Break

10:40 a.m.—What are the desired
objectives or “performance goals”
of the NRC hearing process? For
example, SECY—-99-006 suggests
five performance goals (fairness,
substantive soundness,
inclusiveness, efficiency, and
transparency). Are there other goals
or objectives? Are any of these
objectives more important than
others?

Participant discussion

12:00 Noon—Lunch

1:15 p.m.—What are the attributes of a
formal versus an informal hearing
process? What are the defining
characteristics of formal processes?
Informal processes? For example,
are discovery and sworn direct and
cross-examination of witnesses
solely attributes of formal processes
or can they also fit into the
spectrum of informal hearing
processes?

Participant discussion

2:15 p.m.—What are the different
““models’ or variations of an
informal hearing process? What are
the advantages and disadvantages of
each of these models? See
Attachment 4, SECY-99-006.

Participant discussion

3:00 p.m.—Break

3:30 p.m.—How do formal and informal
processes compare in achieving the
desired objectives of the NRC
hearing process? How much do
opportunities for cross-examination
and discovery contribute to the
hearing process? What factors, for
example, complexity and difficulty
of the case, experience of litigants,
might influence how effectively the
goals or objectives are achieved?
How much is the cost to
participants of different kinds of
hearings a consideration?

Participant discussion

5:00 p.m.—Preview of next day’s
discussion

5:15 p.m.—Adjourn

Wednesday, October 27, 1999

8:30 a.m.—Comparison of formal and
informal processes: Summary
discussion by participants

9:30 a.m.—Is the informal or formal
process more appropriate for one
type of NRC licensing action than
another? For example, what process
is more appropriate for enforcement
proceedings? The high-level waste
repository proceeding? Initial
licensing of power reactors and fuel

cycle facilities? License
amendments? What criteria should
guide this decision? Can the
selection of process be done on a
case-by-case basis? By whom? At
what stage of the proceeding?
Participant Discussion
10:15 a.m.—Break
10:30 a.m.—Are there improvements
that can be made to the
Commission’s formal hearing
process? Are there improvements
that can be made to the
Commission’s informal hearing
process? Are there issues that the
NRC should address regardless of
whether an informal or a formal
hearing process is used, e.g., who
presides? exercise of greater control
by the “presiding officer”? role of
limited appearances? standing?
Discovery, cross-examination?
Electronic filing? What about
appeals? Is an appeal “‘of right””? To
the Commission? Discretionary
review?
Participant Discussion
Noon—Wrap up: Final comments, next
steps
12:15 p.m.—Adjourn
Dated at Rockville, Maryland this 4th day
of October, 1999.
For the Nuclear Regulatory Commission,
Karen D. Cyr,
General Counsel.
[FR Doc. 99-26487 Filed 10-8-99; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—-CE-52-AD]

RIN 2120-AA64

Airworthiness Directives; Fairchild

Aircraft Corporation SA226 and SA227
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all Fairchild
Aircraft Corporation (Fairchild) SA226
and SA227 series airplanes. The
proposed AD would require revising the
Airplane Flight Manual (AFM) to
include requirements for activation of
the airframe pneumatic deicing boots.
The proposed AD is the result of reports
of in-flight incidents and an accident
that occurred in icing conditions where

the airframe pneumatic deicing boots
were not activated. The actions
specified by the proposed AD are
intended to assure that flightcrews
activate the pneumatic wing and tail
deicing boots at the first signs of ice
accumulation. This action will prevent
reduced controllability of the aircraft
due to adverse aerodynamic effects of
ice adhering to the airplane prior to the
first deicing cycle.

DATES: Comments must be received on
or before December 1, 1999.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99—CE-52—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
FAA, Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6932;
facsimile: (816) 426-2169.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 99—CE-52—-AD.” The
postcard will be date stamped and
returned to the commenter.
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Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 99-CE-52—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

On January 9, 1997, an Empresa
Brazileira de Aeronautica, S.A.
(EMBRAER) Model EMB-120RT series
airplane was involved in an
uncommanded roll excursion and
consequent rapid descent that resulted
in an accident near Monroe, Michigan.
The post-accident investigation
conducted by the National
Transportation Safety Board (NTSB)
concluded that the airplane had
accumulated a thin, rough layer of ice
on its lifting surfaces. That
accumulation of ice, in combination
with the slowing of the airplane to an
airspeed inappropriate for the icing
conditions in which the airplane was
flying, resulted in loss of control that
was not corrected before the airplane
impacted the ground. The NTSB also
concluded that the flight crew did not
activate the wing and tail pneumatic
deicing boots. An NTSB
recommendation related to this accident
requested that the FAA mandate that
pneumatic deicing boots be turned on as
soon as the airplane enters icing
conditions.

The FAA has reviewed the icing-
related incident history of certain
airplanes, and has determined that icing
incidents may have occurred because
pneumatic deicing boots were not
activated at the first evidence of ice
accretion. As a result, the handling
qualities or the controllability of the
airplane may have been reduced due to
the accumulated ice. That factor was
present in the accident discussed
previously and, as such, constitutes an
unsafe condition.

Request for Information

On October 1, 1998, the FAA sent
letters to certain manufacturers of
airplanes certified in accordance with
part 25 of the Federal Aviation
Regulations (14 CFR part 25). The letters
requested certain icing system design
information and operational procedures
applicable to their airplanes concerning
flight during icing conditions. The
letters also requested that manufacturers
provide data showing that the aircraft
has safe operating characteristics with
ice accreted on the protected surfaces
(boots). The manufacturers were asked
to provide data using the following

assumptions: The most adverse ice
accumulation possible during operation
in the icing envelope specified in part
25, Appendix C of the Federal Aviation
Regulations (14 CFR part 25), and that
recommended procedures for deicing
boot operation were used. Additionally,
the manufacturers were asked to
provide information related to operation
of the autopilot during icing conditions,
and for information related to
appropriate operating speeds for icing
operations.

No information received, as a result of
that request, has caused the FAA to
reconsider the previous conclusion that
an unsafe condition may exist.

Public Meeting

Subsequent to the collection of those
design and operational data, the FAA
held an international conference on
“Inflight Operations in Icing
Conditions”, in Washington, DC, on
February 2—4, 1999. The purpose of the
conference was to discuss the status of
the FAA Icing Plan and other related
efforts. Additionally, the conference
provided a forum for representatives of
industry to express their viewpoints on
current information related to activation
of deicing boots, minimum airspeeds,
autopilot operation in icing conditions,
flightcrew information needs, and
flightcrew training. Certain information
presented at that meeting is discussed in
this proposed rule in the following
section.

Delayed Activation of Pneumatic
Deicing Boots

In accordance with manufacturer
instructions and FAA-approved airplane
flight manual (AFM) procedures, the
flightcrews of most airplanes equipped
with pneumatic deicing boots delay the
initial activation of the boots until a
certain quantity of ice has accumulated
on the protected surfaces (boots). Some
crews routinely wait for ¥ to %2 inch of
ice to accumulate, and at least one
airplane type is routinely flown with up
to 1 ¥> inches of ice on the protected
surfaces before the initial activation of
the deicing boots.

Ice Bridging

In the past, concern about “ice
bridging” on early pneumatic deicing
boot designs resulted in the common
practice of delaying activation of ice
protection. Ice bridging of pneumatic
deicing boots occurred when a thin
layer of ice is sufficiently plastic to
deform to the shape of the inflated
deicing boot tube without being
fractured and shed during the ensuing
tube deflation. As the deformed ice
hardens and accretes additional ice, the

deicing boot becomes ineffective in
shedding the ““sheath” of ice. However,
ice accumulation resulting from delayed
activation may pose an unsafe condition
due to the resultant adverse
aerodynamic effects on the airplane’s
performance or handling qualities.

In November 1997, the FAA and the
National Aeronautics and Space
Administration (NASA) co-sponsored
an international workshop on aircraft
deicing boot ice bridging. The objective
of the workshop was to provide an open
forum for investigating the existence of
deicing boot bridging and other
concerns related to activating ice
protection systems at the initial
detection of inflight icing. Sixty-seven
representatives from airframe and
deicing boot manufacturers, various
airlines, the pilot community, NASA,
the National Transportation Safety
Board, non-US civil aviation authorities,
and the FAA participated. At the
workshop no evidence was presented to
substantiate that aircraft with modern
deicing boot designs experience ice
bridging. The general consensus of the
workshop participants was that ice
bridging is not a problem for modern
pneumatic deicing boot designs due to
the use of higher air supply pressures,
faster boot inflation and deflation
cycles, and smaller boot chambers. Icing
wind tunnel and flight testing of these
newer design features with automatic
cycling have demonstrated successful
shedding of ice when activated at the
onset of ice accretion, with ice not shed
on the initial deicing boot cycle
continuing to increase in thickness and
being shed during subsequent cycles.

During the previously discussed
November 1997 international workshop,
the inability of flightcrews to accurately
gauge wing and control surfaces ice
accretion thickness before activating the
deicing boots was recognized. Also,
increased airplane drag resulting from
ice accretion was recognized as a
potential contributing cause of
inadvertent airspeed loss that
characterized most in-flight icing related
accidents and incidents. Two airframe
manufacturers, whose products
comprise a substantial percentage of the
turbopropeller transport fleet, reported
that, because of these concerns they
recommend activating the automatic
airframe deicing system at first onset of
airframe icing. Those manufacturers
have received no reports of deicing boot
ice bridging events for these airplanes.

The FAA considers that ice
accumulation on protected surfaces due
to delayed boot activation constitutes a
potential safety concern. However, the
FAA recognizes that not all airplanes
may be equipped with “modern”
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deicing boots (as that term is used in
this NPRM). The FAA specifically
invites the submission of comments and
other data regarding the effects of this
proposed AD on airplanes equipped
with older pneumatic deicing boots,
including arguments for the retention of
existing activation delays for these
older-style deicing boots.

Residual Ice

During the February conference, the
attendees agreed that the airplane is at
risk while the airplane is accreting ice,
and that the airplane must be
adequately protected to ensure that no
adverse handling and performance
characteristics develop. An additional
concern discussed at the conference was
the possibility that early activation of
the ice protection system might degrade
the ice shedding effectiveness of the
deicing boots, resulting in increased
residual ice, i.e., there would be more
ice fragments remaining on the deicing
boots than would exist if a more
substantial quantity of ice was allowed
to form before the first ice shedding
cycle. However, the FAA does not
concur. No data has been provided that
shows that the presence of residual ice
following an earlier activation of the
deicing boots is more hazardous than
delaying cycling of the boots until the
ice accretes to a larger, specific
thickness. In fact, testing in icing
conditions has shown that residual ice
remaining on the boots after the initial

boot cycle is removed during
subsequent cycles.

As reported during the November
1997 international workshop,
manufacturers of a substantial
percentage of the turbopropeller
transport fleet have reported satisfactory
in-flight icing operations of their
products with recommended procedures
to activate operation of the deicing boots
in the automatic mode at the onset of
airframe icing.

Therefore, the FAA considers that the
activation of pneumatic wing and tail
deicing boots at the first signs of ice
accumulation is warranted. The FAA
specifically invites the submission of
data to substantiate that operating the
deicing boots at the first sign of ice
accretions is more hazardous than
delaying boot activation until a specific
thickness of ice has accumulated.

Other Considerations

The FAA recognizes that there may be
some phases of flight during which use
of the deicing boots may be
inappropriate. For example, a deicing
boot inflation cycle that begins
immediately before or during the
landing flare or the takeoff rotation may
cause unexpected loss of lift or other
adverse aerodynamic events. This
proposed AD explicitly does not
supersede procedures in the AFM that
prohibit using deicing boots for certain
phases of flight (e.g., during take-off,
final approach, and landing).

The FAA specifically invites the
submission of comments and other data
regarding adverse effects that may occur
during specific phases of flight,
including takeoff, final approach, or
landing. Any recommended speed
restrictions or other operational
procedures that would be necessary in
order to mitigate any adverse
aerodynamic effects of deicing boot
inflation during critical phases of flight
should be fully explained and
documented.

The FAA’s Determination

The FAA is aware that, based on
previous procedures provided to
flightcrews of many airplanes equipped
with deicing boots, a historical
precedent has been set that permits
waiting to activate the deicing
equipment. In light of this information
and based on reports received, the FAA
considers that certain procedures
should be included in the Limitations
Section of the AFM for all Fairchild
SA226 and SA227 series airplanes to
require immediate activation of the ice
protection systems when any ice
accumulation is detected on the
airplane.

This proposed action is one of a
number of proposed AD’s being issued
on airplanes that have been determined
to be subject to the same identified
unsafe conditions. Currently proposed
AD’s for other airplanes that are
equipped with pneumatic deicing boots
address the following airplanes:

Airplane models Docket No.
Industrie Aeronautiche e Meccaniche, Model Piaggio P—180 AIrPIANES ........c.cviiiiiiiieiiiiiie et 99-CE-34-AD
Pilatus Britten-Norman Ltd., BN—2T SerieS AIMPIANES .........oii ittt ettt e e be e e be e e sab e e e sabb e e e saneeeaabeeaeannneas 99-CE-35-AD
Pilatus Aircraft Ltd., Models PC—12 and PC—12/45 AIrPIANES .......cccuiiiiiiiiiiieeitie ittt sttt ebe e 99-CE-36-AD
Partenavia Costruzioni Aeronauticas, S.p.A., Models AP68TP 300 “Spartacus” and AP68TP 600 “Viator” Airplanes ... 99-CE-37-AD
Mitsubishi Heavy Industries, Ltd., MU—2B SerieS AIMPIANES .........ccuiiiiiiiiiiiiie ettt ettt e et e e sase e e saee e e e 99-CE-38-AD
LET, a.s., Model L—420 AIrplanes ........cccccoceeieeniiieiiesieenee e 99-CE-39-AD
British Aerospace Jetstream, Models 3101 and 3201 Airplanes ... 99-CE-40-AD
Harbin Aircraft Manufacturing Corp., Model Y12 [V @Irplan@s ........ccccooiiiiiiiiieiiiiie i 99-CE-41-AD
Empresa Brasileira de Aeronautica S.A. (Embraer), Models EMB-110P1 and EMB-110P2 Airplanes .... 99-CE-42-AD
Dornier Luftfahrt GMbBbH, 228 SEriES AIMPIANES .......iiiiiiieiiiiie ettt ettt e e st e e s ste e e s et e e ateeeaasbeaeasbeeesnsbeeesnsaeeeasseeesnseeas 99-CE-43-AD
Bombardier INC., DHC—6 SEriES AINPIANES ......ccoiuiii i iitiie ettt ettt e ettt e ettt e e ettt e e asbe e e s aee e e s bee e e asbeeeaasbeeeanbeeesanbeeeannseeaabbeeeanseeas 99-CE-44-AD
The Cessna Aircraft Company, 208 Series AIrplanes .........cccccviiiieniiiieeiieeee e 99-CE-45-AD
Raytheon Aircraft Company, 90, 99, 100, 200, 300, 1900, and 2000 Series Airplanes ... 99-CE-46-AD
AeroSpace Technologies Of Australia Pty Ltd., Models N22B and N24A ..........ccccccceeune 99-CE-47-AD
Short Brothers & Harland Ltd., Models SC-7 Series 2 and SC—7 Series 3 Airplanes ..... 99-CE-48-AD
The New Piper Aircraft, Inc., PA=31 Series AIrplanes ........cccccevvveeiiiieeiiiiie e 99-CE-49-AD
SOCATA—Groupe AEROSPATIALE, Model TBM 700 Airplanes .... 99-CE-50-AD
Twin Commander Aircraft Corporation, 600 Series Airplanes ........... 99-CE-51-AD
The Cessna Aircraft Company, Models 425 and 441 Airplanes .... 99-CE-53-AD
Cessna Aircraft Company, Models 500, 550, and 560 Airplanes ........ 99-NM-136-AD
Sabreliner Corporation, Models 40, 60, 70, and 80 Series Airplanes .. 99-NM-137-AD
Gulfstream Aerospace, Model G-159 Series Airplanes .........cc..cccoeeueee 99-NM-138-AD
McDonnell Douglas, Models DC—3 and DC—4 Series AIFPIANES .......ccoiiiiiiiiiiiiiie e e e 99-NM-139-AD
Mitsubishi Heavy Industries, Model YS—11 and YS—11A SerieS AIrPIANES .......ccueiiiiuiiiiiiiieiiie et 99-NM-140-AD
Frakes Aviation, Model G-73 (Mallard) and G-73T Series Airplanes 99-NM-141-AD
Lockheed, Models L-14 and L—18 Series Airplanes ...........cccccoeeeeneee. 99-NM-142—-AD
Fairchild, Models F27 and FH227 SerieS AINPIANES ......ccoiuiiiiiiieiiiiee e iiie ettt s ittt et e et e e e s et e e asbeeeaasbeeessbeeesanbeeesnseeeeaseeeeeseeas 99-NM-143-AD
Aerospatiale, Models ATR—42/ATR—72 Series AINPIANES .......oouiiiiiiie ittt 99-NM-144-AD
Jetstream, Model BAe ATP Airplanes 99-NM-145-AD
Jetstream, MOAEl 4101 AITPIANES ......ccveiiiiiiie i et s e st e et e e st e e e st e e e ssteeeestaeeeastseeeasteeeeanseeeassseeeasseeeeanseeeenseeesnsteeeannneenas 99-NM-146-AD
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Airplane models

Docket No.

British Aerospace, Model HS 748 Series Airplanes
Saab, Model SF340A/SAAB 340B/SAAB 2000 Series Airplanes
CASA, Model C-212/CN-235 Series Airplanes
Dornier, Model 328-100 Series Airplanes .........
Lockheed, Model 1329-23 and 1329-25 (Lockheed Jetstar) Series Airplanes
de Havilland Model, DHC-7/DHC-8 Series Airplanes
Fokker, Model F27 Mark 100/200/300/400/500/600/700/050 Series Airplanes
Short Brothers, Model SD3-30/SD3-60/SD3-SHERPA Series Airplanes

99-NM-147-AD
99-NM-148-AD
99-NM-149-AD
99-NM-150-AD
99-NM-151-AD
99-NM-152-AD
99-NM-153-AD
99-NM-154-AD

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Fairchild SA226 and
SA227 series airplanes of the same type
design registered in the United States,
the FAA is proposing AD action. The
proposed AD would require revising the
Limitations Section of the AFM to
include requirements for activation of
pneumatic deicing boots at the first
indication of ice accumulation on the
airplane.

Cost Impact

The FAA estimates that 160 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 1 workhour per airplane
to accomplish the proposed AFM
revisions. Accomplishing the proposed
AFM revision requirements of this
NPRM may be performed by the owner/
operator holding at least a private pilot
certificate as authorized by section 43.7
of the Federal Aviation Regulations (14
CFR 43.7), and must be entered into the
aircraft records showing compliance
with the proposed AD in accordance
with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9). The
only cost impact of the proposed AD is
the time it would take each owner/
operator of the affected airplanes to
insert the information into the AFM.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if

promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Fairchild Aircraft Corporation: Docket No.
99-CE-52-AD.

Applicability: The following model
airplanes, all serial numbers equipped with
pneumatic deicing boots, certificated in any
category.

Models

SA226-T, SA226—AT, SA226-T(B), SA227-
AT, SA227-TT, SA226-TC, SA227-AC,
SA227-PC, SA227-BC, SA227-CC,
SA227-DC

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or

repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To assure that flightcrews activate the wing
and tail pneumatic deicing boots at the first
signs of ice accumulation on the airplane,
accomplish the following:

(a) Within 10 days after the effective date
of this AD: Revise the Limitations Section of
the FAA-approved Airplane Flight Manual
(AFM) to include the following requirements
for activation of the ice protection systems.
This may be accomplished by inserting a
copy of this AD in the AFM.

‘o Except for certain phases of flight
where the AFM specifies that deicing boots
should not be used (e.g., take-off, final
approach, and landing), compliance with the
following is required.

* Wing and Tail Leading Edge Pneumatic
Deicing Boot System, if installed, must be
activated:

—At the first sign of ice formation
anywhere on the aircraft, or upon
annunciation from an ice detector
system, whichever occurs first; and

—The system must either be continued to
be operated in the automatic cycling
mode, if available; or the system must be
manually cycled as needed to minimize
the ice accretions on the airframe.

« The wing and tail leading edge
pneumatic deicing boot system may be
deactivated only after leaving icing
conditions and after the airplane is
determined to be clear of ice.”

(b) Incorporating the AFM revisions, as
required by this AD, may be performed by
the owner/operator holding at least a private
pilot certificate as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), and must be entered into the aircraft
records showing compliance with this AD in
accordance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, 1201 Walnut, suite 900, Kansas
City, Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
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comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) Information related to this AD may be
examined at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
October 4, 1999.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 99-26580 Filed 10-8-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 99—CE-45-AD]
RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Models 208, 208A,
and 208B Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all Cessna
Aircraft Company (Cessna) Models 208,
208A, and 208B airplanes. The
proposed AD would require revising the
Airplane Flight Manual (AFM) to
include requirements for activation of
the airframe pneumatic deicing boots.
The proposed AD is the result of reports
of in-flight incidents and an accident
that occurred in icing conditions where
the airframe pneumatic deicing boots
were not activated. The actions
specified by the proposed AD are
intended to assure that flightcrews
activate the pneumatic wing and tail
deicing boots at the first signs of ice
accumulation. This action will prevent
reduced controllability of the aircraft
due to adverse aerodynamic effects of
ice adhering to the airplane prior to the
first deicing cycle.

DATES: Comments must be received on
or before December 1, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99—CE—45—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments

may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
FAA, Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6932;
facsimile: (816) 426-2169.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 99-CE-45-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 99-CE-45-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

On January 9, 1997, an Empresa
Brazileira de Aeronautica, S.A.
(EMBRAER) Model EMB-120RT series
airplane was involved in an
uncommanded roll excursion and
consequent rapid descent that resulted
in an accident near Monroe, Michigan.
The post-accident investigation
conducted by the National
Transportation Safety Board (NTSB)

concluded that the airplane had
accumulated a thin, rough layer of ice
on its lifting surfaces. That
accumulation of ice, in combination
with the slowing of the airplane to an
airspeed inappropriate for the icing
conditions in which the airplane was
flying, resulted in loss of control that
was not corrected before the airplane
impacted the ground. The NTSB also
concluded that the flight crew did not
activate the wing and tail pneumatic
deicing boots. An NTSB
recommendation related to this accident
requested that the FAA mandate that
pneumatic deicing boots be turned on as
soon as the airplane enters icing
conditions.

The FAA has reviewed the icing-
related incident history of certain
airplanes, and has determined that icing
incidents may have occurred because
pneumatic deicing boots were not
activated at the first evidence of ice
accretion. As a result, the handling
qualities or the controllability of the
airplane may have been reduced due to
the accumulated ice. That factor was
present in the accident discussed
previously and, as such, constitutes an
unsafe condition.

Request for Information

On October 1, 1998, the FAA sent
letters to certain manufacturers of
airplanes certified in accordance with
part 25 of the Federal Aviation
Regulations (14 CFR part 25). The letters
requested certain icing system design
information and operational procedures
applicable to their airplanes concerning
flight during icing conditions. The
letters also requested that manufacturers
provide data showing that the aircraft
has safe operating characteristics with
ice accreted on the protected surfaces
(boots). The manufacturers were asked
to provide data using the following
assumptions: The most adverse ice
accumulation possible during operation
in the icing envelope specified in part
25, Appendix C of the Federal Aviation
Regulations (14 CFR part 25), and that
recommended procedures for deicing
boot operation were used. Additionally,
the manufacturers were asked to
provide information related to operation
of the autopilot during icing conditions,
and for information related to
appropriate operating speeds for icing
operations.

No information received, as a result of
that request, has caused the FAA to
reconsider the previous conclusion that
an unsafe condition may exist.

Public Meeting

Subsequent to the collection of those
design and operational data, the FAA
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held an international conference on
“Inflight Operations in Icing
Conditions”, in Washington, DC, on
February 2—4, 1999. The purpose of the
conference was to discuss the status of
the FAA Icing Plan and other related
efforts. Additionally, the conference
provided a forum for representatives of
industry to express their viewpoints on
current information related to activation
of deicing boots, minimum airspeeds,
autopilot operation in icing conditions,
flightcrew information needs, and
flightcrew training. Certain information
presented at that meeting is discussed in
this proposed rule in the following
section.

Delayed Activation of Pneumatic
Deicing Boots

In accordance with manufacturer
instructions and FAA-approved airplane
flight manual (AFM) procedures, the
flightcrews of most airplanes equipped
with pneumatic deicing boots delay the
initial activation of the boots until a
certain quantity of ice has accumulated
on the protected surfaces (boots). Some
crews routinely wait for ¥4 to %2 inch of
ice to accumulate, and at least one
airplane type is routinely flown with up
to 1%2 inches of ice on the protected
surfaces before the initial activation of
the deicing boots.

Ice Bridging

In the past, concern about “ice
bridging” on early pneumatic deicing
boot designs resulted in the common
practice of delaying activation of ice
protection. Ice bridging of pneumatic
deicing boots occurred when a thin
layer of ice is sufficiently plastic to
deform to the shape of the inflated
deicing boot tube without being
fractured and shed during the ensuing
tube deflation. As the deformed ice
hardens and accretes additional ice, the
deicing boot becomes ineffective in
shedding the “‘sheath’ of ice. However,
ice accumulation resulting from delayed
activation may pose an unsafe condition
due to the resultant adverse
aerodynamic effects on the airplane’s
performance or handling qualities.

In November 1997, the FAA and the
National Aeronautics and Space
Administration (NASA) co-sponsored
an international workshop on aircraft
deicing boot ice bridging. The objective
of the workshop was to provide an open
forum for investigating the existence of
deicing boot bridging and other
concerns related to activating ice
protection systems at the initial
detection of inflight icing. Sixty-seven
representatives from airframe and
deicing boot manufacturers, various
airlines, the pilot community, NASA,

the National Transportation Safety
Board, non-US civil aviation authorities,
and the FAA participated. At the
workshop no evidence was presented to
substantiate that aircraft with modern
deicing boot designs experience ice
bridging. The general consensus of the
workshop participants was that ice
bridging is not a problem for modern
pneumatic deicing boot designs due to
the use of higher air supply pressures,
faster boot inflation and deflation
cycles, and smaller boot chambers. Icing
wind tunnel and flight testing of these
newer design features with automatic
cycling have demonstrated successful
shedding of ice when activated at the
onset of ice accretion, with ice not shed
on the initial deicing boot cycle
continuing to increase in thickness and
being shed during subsequent cycles.

During the previously discussed
November 1997 international workshop,
the inability of flightcrews to accurately
gauge wing and control surfaces ice
accretion thickness before activating the
deicing boots was recognized. Also,
increased airplane drag resulting from
ice accretion was recognized as a
potential contributing cause of
inadvertent airspeed loss that
characterized most in-flight icing related
accidents and incidents. Two airframe
manufacturers, whose products
comprise a substantial percentage of the
turbopropeller transport fleet, reported
that, because of these concerns they
recommend activating the automatic
airframe deicing system at first onset of
airframe icing. Those manufacturers
have received no reports of deicing boot
ice bridging events for these airplanes.

The FAA considers that ice
accumulation on protected surfaces due
to delayed boot activation constitutes a
potential safety concern. However, the
FAA recognizes that not all airplanes
may be equipped with “modern”
deicing boots (as that term is used in
this NPRM). The FAA specifically
invites the submission of comments and
other data regarding the effects of this
proposed AD on airplanes equipped
with older pneumatic deicing boots,
including arguments for the retention of
existing activation delays for these
older-style deicing boots.

Residual Ice

During the February conference, the
attendees agreed that the airplane is at
risk while the airplane is accreting ice,
and that the airplane must be
adequately protected to ensure that no
adverse handling and performance
characteristics develop. An additional
concern discussed at the conference was
the possibility that early activation of
the ice protection system might degrade

the ice shedding effectiveness of the
deicing boots, resulting in increased
residual ice, i.e., there would be more
ice fragments remaining on the deicing
boots than would exist if a more
substantial quantity of ice was allowed
to form before the first ice shedding
cycle. However, the FAA does not
concur. No data has been provided that
shows that the presence of residual ice
following an earlier activation of the
deicing boots is more hazardous than
delaying cycling of the boots until the
ice accretes to a larger, specific
thickness. In fact, testing in icing
conditions has shown that residual ice
remaining on the boots after the initial
boot cycle is removed during
subsequent cycles.

As reported during the November
1997 international workshop,
manufacturers of a substantial
percentage of the turbopropeller
transport fleet have reported satisfactory
in-flight icing operations of their
products with recommended procedures
to activate operation of the deicing boots
in the automatic mode at the onset of
airframe icing.

Therefore, the FAA considers that the
activation of pneumatic wing and tail
deicing boots at the first signs of ice
accumulation is warranted. The FAA
specifically invites the submission of
data to substantiate that operating the
deicing boots at the first sign of ice
accretions is more hazardous than
delaying boot activation until a specific
thickness of ice has accumulated.

Other Considerations

The FAA recognizes that there may be
some phases of flight during which use
of the deicing boots may be
inappropriate. For example, a deicing
boot inflation cycle that begins
immediately before or during the
landing flare or the takeoff rotation may
cause unexpected loss of lift or other
adverse aerodynamic events. This
proposed AD explicitly does not
supersede procedures in the AFM that
prohibit using deicing boots for certain
phases of flight (e.g., during take-off,
final approach, and landing).

The FAA specifically invites the
submission of comments and other data
regarding adverse effects that may occur
during specific phases of flight,
including takeoff, final approach, or
landing. Any recommended speed
restrictions or other operational
procedures that would be necessary in
order to mitigate any adverse
aerodynamic effects of deicing boot
inflation during critical phases of flight
should be fully explained and
documented.
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The FAA'’s Determination

The FAA is aware that, based on
previous procedures provided to
flightcrews of many airplanes equipped
with deicing boots, a historical
precedent has been set that permits
waiting to activate the deicing
equipment. In light of this information

and based on reports received, the FAA
considers that certain procedures
should be included in the Limitations
Section of the AFM for all Cessna
Models 208, 208A, and 208B airplanes
to require immediate activation of the
ice protection systems when any ice
accumulation is detected on the
airplane.

This proposed action is one of a
number of proposed AD’s being issued
on airplanes that have been determined
to be subject to the same identified
unsafe conditions. Currently proposed
AD’s for other airplanes that are
equipped with pneumatic deicing boots
address the following airplanes:

Airplane models Docket No.
Industrie Aeronautiche e Meccaniche, Model Piaggio P—180 AIrPIANES ........cccuiiiiiiiiiiiiiiie et 99-CE-34-AD
Pilatus Britten-Norman Ltd., BN-2T Series Airplanes ...........ccccccvvneeenne 99-CE-35-AD
Pilatus Aircraft Ltd., Models PC—12 and PC—12/45 AIrPIANES .......c.ceeiiiieeiiiie et e seiee e siteeestteeeesteeaesteeaesnseeessnseeeasnneeeannes 99-CE-36-AD
Partenavia Costruzioni Aeronauticas, S.p.A., Models AP68TP 300 “Spartacus” and AP68TP 600 “ 99-CE-37-AD
Mitsubishi Heavy Industries, Ltd., MU—2B SerieS AIrPIANES .........ccceiiiiiieiiiieeiiieeseiee e siteeestteeeesteeeesnteeaesnseeeessseeesssseeeannes 99-CE-38-AD
LET, a.s., Model L—420 AIrplanes .........cccccoviiemniiieniieeeeieee e 99-CE-39-AD
British Aerospace, Jetstream Models 3101 and 3201 Airplanes ... 99-CE-40-AD
Harbin Aircraft Manufacturing Corp., Model Y12 [V @irplan@s ........ccccooiiiiiiiiiiiniiie e 99-CE-41-AD
Empresa Brasileira de Aeronautica S.A. (Embraer), Models EMB-110P1 and EMB-110P2 Airplanes .... 99-CE-42-AD
Dornier Luftfahrt GmbH, 228 SerieS AIrPIANES .......cooiiiiiiiiii e 99-CE-43-AD
Bombardier Inc., DHC—6 Series AIrPIanES .........cccceeiiiriiiieeiiiieessieeesieeeesieeesnnieeesneee e 99-CE-44-AD
Raytheon Aircraft Company, 90, 99, 100, 200, 300, 1900, and 2000 Series Airplanes ... 99-CE-46-AD
AeroSpace Technologies Of Australia Pty Ltd., Models N22B and N24A ............cccceeeene 99-CE-47-AD
Short Brothers & Harland Ltd., Models SC-7 Series 2 and SC-7 Series 3 Airplanes .. 99-CE-48-AD
The New Piper Aircraft, Inc., PA=31 Series AIrplanes ........ccccvvceeeiiiieeiiiieesire e 99-CE-49-AD
SOCATA—Groupe AEROSPATIALE, Model TBM 700 Airplanes .... 99-CE-50-AD
Twin Commander Aircraft Corporation 600 Series Airplanes .............. 99-CE-51-AD
Fairchild Aircraft Corporation, SA226 and SA227 Series Airplanes .... 99-CE-52-AD
The Cessna Aircraft Company, Models 425 and 441 Airplanes .......... 99—-CE-53-AD

Cessna Aircraft Company, Models 500, 550, and 560 Airplanes
Sabreliner Corporation, Models 40, 60, 70, and 80 Series Airplanes ..
Gulfstream Aerospace, Model G-159 Series Airplanes ..........c..cccoeeueee
McDonnell Douglas, Models DC-3 and DC—4 Series Airplanes ...................
Mitsubishi Heavy Industries, Model YS-11 and YS—11A Series Airplanes ...

Frakes Aviation, Model, G-73 (Mallard) and G—73T Series Airplanes ..........

Lockheed, Models L—-14 and L-18 Series Airplanes ...........ccccccceeennnen.
Fairchild, Models F27 and FH227 Series Airplanes .............

Aerospatiale, Models ATR-42/ATR-72 Series Airplanes ....

Jetstream Model BAe ATP Airplanes ................
Jetstream Model 4101 Airplanes ..........cccccoeueeee.

British Aerospace Model HS 748 Series Airplanes ..........cccccocveneeen.
Saab, Model SF340A/SAAB 340B/SAAB 2000 Series Airplanes .....

CASA Model C-212/CN-235 Series Airplanes

Dornier Model 328-100 Series Airplanes ..........
Lockheed Model 1329-23 and 1329-25 (Lockheed Jetstar) Series Airplanes
de Havilland Model DHC-7/DHC-8 Series AIrplanes .........cccccovcvveeiiiieinieeenns
Fokker Model F27 Mark 100/200/300/400/500/600/700/050 Series Airplanes .
Short Brothers, Model SD3-30/SD3-60/SD3-SHERPA Series Airplanes

99-NM-136-AD
99-NM-137-AD
99-NM-138-AD
99-NM-139-AD
99-NM-140-AD
99-NM-141-AD
99-NM-142—-AD
99-NM-143-AD
99-NM-144—-AD
99-NM-145-AD
99-NM-146-AD
99-NM-147-AD
99-NM-148-AD
99-NM-149-AD
99-NM-150-AD
99-NM-151-AD
99-NM-152—-AD
99-NM-153-AD
99-NM-154—-AD

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Cessna Models 208,
208A, and 208B airplanes of the same
type design registered in the United
States, the FAA is proposing AD action.
The proposed AD would require
revising the Limitations Section of the
AFM to include requirements for
activation of pneumatic deicing boots at
the first indication of ice accumulation
on the airplane.

Cost Impact

The FAA estimates that 576 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 1 workhour per airplane

to accomplish the proposed AFM
revisions. Accomplishing the proposed
AFM revision requirements of this
NPRM may be performed by the owner/
operator holding at least a private pilot
certificate as authorized by section 43.7
of the Federal Aviation Regulations (14
CFR 43.7), and must be entered into the
aircraft records showing compliance
with the proposed AD in accordance
with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9). The
only cost impact of the proposed AD is
the time it would take each owner/
operator of the affected airplanes to
insert the information into the AFM.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects

on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Cessna Aircraft Company: Docket No. 99—
CE-45-AD.

Applicability: Models 208, 208A, and 208B
airplanes, all serial numbers equipped with
pneumatic deicing boots, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To assure that flightcrews activate the wing
and tail pneumatic deicing boots at the first
signs of ice accumulation on the airplane,
accomplish the following:

(a) Within 10 days after the effective date
of this AD: Revise the Limitations Section of
the FAA-approved Airplane Flight Manual
(AFM) to include the following requirements
for activation of the ice protection systems.
This may be accomplished by inserting a
copy of this AD in the AFM.

‘‘« Except for certain phases of flight
where the AFM specifies that deicing boots
should not be used (e.g., take-off, final

approach, and landing), compliance with the
following is required.

* Wing and Tail Leading Edge Pneumatic
Deicing Boot System, if installed, must be
activated:

—At the first sign of ice formation
anywhere on the aircraft, or upon
annunciation from an ice detector
system, whichever occurs first; and

—The system must either be continued to
be operated in the automatic cycling
mode, if available; or the system must be
manually cycled as needed to minimize
the ice accretions on the airframe.

» The wing and tail leading edge
pneumatic deicing boot system may be
deactivated only after leaving icing
conditions and after the airplane is
determined to be clear of ice.”

(b) Incorporating the AFM revisions, as
required by this AD, may be performed by
the owner/operator holding at least a private
pilot certificate as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), and must be entered into the aircraft
records showing compliance with this AD in
accordance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, 1201 Walnut, suite 900, Kansas
City, Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) Information related to this AD may be
examined at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
October 4, 1999.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 99-26579 Filed 10-8-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—CE-53-AD]

RIN 2120-AA64

Airworthiness Directives; The Cessna

Aircraft Company Models 425 and 441
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all The Cessna
Aircraft Company (Cessna) Models 425
and 441 airplanes. The proposed AD
would require revising the Airplane
Flight Manual (AFM) to include
requirements for activation of the
airframe pneumatic deicing boots. The
proposed AD is the result of reports of
in-flight incidents and an accident that
occurred in icing conditions where the
airframe pneumatic deicing boots were
not activated. The actions specified by
the proposed AD are intended to assure
that flightcrews activate the pneumatic
wing and tail deicing boots at the first
signs of ice accumulation. This action
will prevent reduced controllability of
the aircraft due to adverse aerodynamic
effects of ice adhering to the airplane
prior to the first deicing cycle.

DATES: Comments must be received on
or before December 1, 1999.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99-CE-53—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
FAA, Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6932;
facsimile: (816) 426-2169.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
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communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 99-CE-53—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 99—CE-53-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

On January 9, 1997, an Empresa
Brazileira de Aeronautica, S.A.
(EMBRAER) Model EMB-120RT series
airplane was involved in an
uncommanded roll excursion and
consequent rapid descent that resulted
in an accident near Monroe, Michigan.
The post-accident investigation
conducted by the National
Transportation Safety Board (NTSB)
concluded that the airplane had
accumulated a thin, rough layer of ice
on its lifting surfaces. That
accumulation of ice, in combination
with the slowing of the airplane to an
airspeed inappropriate for the icing
conditions in which the airplane was
flying, resulted in loss of control that
was not corrected before the airplane
impacted the ground. The NTSB also
concluded that the flight crew did not
activate the wing and tail pneumatic
deicing boots. An NTSB
recommendation related to this accident
requested that the FAA mandate that
pneumatic deicing boots be turned on as
soon as the airplane enters icing
conditions.

The FAA has reviewed the icing-
related incident history of certain

airplanes, and has determined that icing
incidents may have occurred because
pneumatic deicing boots were not
activated at the first evidence of ice
accretion. As a result, the handling
qualities or the controllability of the
airplane may have been reduced due to
the accumulated ice. That factor was
present in the accident discussed
previously and, as such, constitutes an
unsafe condition.

Request for Information

On October 1, 1998, the FAA sent
letters to certain manufacturers of
airplanes certified in accordance with
part 25 of the Federal Aviation
Regulations (14 CFR part 25). The letters
requested certain icing system design
information and operational procedures
applicable to their airplanes concerning
flight during icing conditions. The
letters also requested that manufacturers
provide data showing that the aircraft
has safe operating characteristics with
ice accreted on the protected surfaces
(boots). The manufacturers were asked
to provide data using the following
assumptions: The most adverse ice
accumulation possible during operation
in the icing envelope specified in part
25, Appendix C of the Federal Aviation
Regulations (14 CFR part 25), and that
recommended procedures for deicing
boot operation were used. Additionally,
the manufacturers were asked to
provide information related to operation
of the autopilot during icing conditions,
and for information related to
appropriate operating speeds for icing
operations.

No information received, as a result of
that request, has caused the FAA to
reconsider the previous conclusion that
an unsafe condition may exist.

Public Meeting

Subsequent to the collection of those
design and operational data, the FAA
held an international conference on
“Inflight Operations in Icing
Conditions”, in Washington, DC, on
February 2—4, 1999. The purpose of the
conference was to discuss the status of
the FAA Icing Plan and other related
efforts. Additionally, the conference
provided a forum for representatives of
industry to express their viewpoints on
current information related to activation
of deicing boots, minimum airspeeds,
autopilot operation in icing conditions,
flightcrew information needs, and
flightcrew training. Certain information
presented at that meeting is discussed in
this proposed rule in the following
section.

Delayed Activation of Pneumatic
Deicing Boots

In accordance with manufacturer
instructions and FAA-approved airplane
flight manual (AFM) procedures, the
flightcrews of most airplanes equipped
with pneumatic deicing boots delay the
initial activation of the boots until a
certain quantity of ice has accumulated
on the protected surfaces (boots). Some
crews routinely wait for ¥4 to ¥z inch of
ice to accumulate, and at least one
airplane type is routinely flown with up
to 1%2 inches of ice on the protected
surfaces before the initial activation of
the deicing boots.

Ice Bridging

In the past, concern about “ice
bridging” on early pneumatic deicing
boot designs resulted in the common
practice of delaying activation of ice
protection. Ice bridging of pneumatic
deicing boots occurred when a thin
layer of ice is sufficiently plastic to
deform to the shape of the inflated
deicing boot tube without being
fractured and shed during the ensuing
tube deflation. As the deformed ice
hardens and accretes additional ice, the
deicing boot becomes ineffective in
shedding the ““sheath” of ice. However,
ice accumulation resulting from delayed
activation may pose an unsafe condition
due to the resultant adverse
aerodynamic effects on the airplane’s
performance or handling qualities.

In November 1997, the FAA and the
National Aeronautics and Space
Administration (NASA) co-sponsored
an international workshop on aircraft
deicing boot ice bridging. The objective
of the workshop was to provide an open
forum for investigating the existence of
deicing boot bridging and other
concerns related to activating ice
protection systems at the initial
detection of inflight icing. Sixty-seven
representatives from airframe and
deicing boot manufacturers, various
airlines, the pilot community, NASA,
the National Transportation Safety
Board, non-US civil aviation authorities,
and the FAA participated. At the
workshop no evidence was presented to
substantiate that aircraft with modern
deicing boot designs experience ice
bridging. The general consensus of the
workshop participants was that ice
bridging is not a problem for modern
pneumatic deicing boot designs due to
the use of higher air supply pressures,
faster boot inflation and deflation
cycles, and smaller boot chambers. Icing
wind tunnel and flight testing of these
newer design features with automatic
cycling have demonstrated successful
shedding of ice when activated at the
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onset of ice accretion, with ice not shed
on the initial deicing boot cycle
continuing to increase in thickness and
being shed during subsequent cycles.

During the previously discussed
November 1997 international workshop,
the inability of flightcrews to accurately
gauge wing and control surfaces ice
accretion thickness before activating the
deicing boots was recognized. Also,
increased airplane drag resulting from
ice accretion was recognized as a
potential contributing cause of
inadvertent airspeed loss that
characterized most in-flight icing related
accidents and incidents. Two airframe
manufacturers, whose products
comprise a substantial percentage of the
turbopropeller transport fleet, reported
that, because of these concerns they
recommend activating the automatic
airframe deicing system at first onset of
airframe icing. Those manufacturers
have received no reports of deicing boot
ice bridging events for these airplanes.

The FAA considers that ice
accumulation on protected surfaces due
to delayed boot activation constitutes a
potential safety concern. However, the
FAA recognizes that not all airplanes
may be equipped with “modern”
deicing boots (as that term is used in
this NPRM). The FAA specifically
invites the submission of comments and
other data regarding the effects of this
proposed AD on airplanes equipped
with older pneumatic deicing boots,
including arguments for the retention of
existing activation delays for these
older-style deicing boots.

Residual Ice

During the February conference, the
attendees agreed that the airplane is at
risk while the airplane is accreting ice,
and that the airplane must be
adequately protected to ensure that no
adverse handling and performance
characteristics develop. An additional

concern discussed at the conference was
the possibility that early activation of
the ice protection system might degrade
the ice shedding effectiveness of the
deicing boots, resulting in increased
residual ice, i.e., there would be more
ice fragments remaining on the deicing
boots than would exist if a more
substantial quantity of ice was allowed
to form before the first ice shedding
cycle. However, the FAA does not
concur. No data has been provided that
shows that the presence of residual ice
following an earlier activation of the
deicing boots is more hazardous than
delaying cycling of the boots until the
ice accretes to a larger, specific
thickness. In fact, testing in icing
conditions has shown that residual ice
remaining on the boots after the initial
boot cycle is removed during
subsequent cycles.

As reported during the November
1997 international workshop,
manufacturers of a substantial
percentage of the turbopropeller
transport fleet have reported satisfactory
in-flight icing operations of their
products with recommended procedures
to activate operation of the deicing boots
in the automatic mode at the onset of
airframe icing.

Therefore, the FAA considers that the
activation of pneumatic wing and tail
deicing boots at the first signs of ice
accumulation is warranted. The FAA
specifically invites the submission of
data to substantiate that operating the
deicing boots at the first sign of ice
accretions is more hazardous than
delaying boot activation until a specific
thickness of ice has accumulated.

Other Considerations

The FAA recognizes that there may be
some phases of flight during which use
of the deicing boots may be
inappropriate. For example, a deicing
boot inflation cycle that begins

immediately before or during the
landing flare or the takeoff rotation may
cause unexpected loss of lift or other
adverse aerodynamic events. This
proposed AD explicitly does not
supersede procedures in the AFM that
prohibit using deicing boots for certain
phases of flight (e.g., during take-off,
final approach, and landing).

The FAA specifically invites the
submission of comments and other data
regarding adverse effects that may occur
during specific phases of flight,
including takeoff, final approach, or
landing. Any recommended speed
restrictions or other operational
procedures that would be necessary in
order to mitigate any adverse
aerodynamic effects of deicing boot
inflation during critical phases of flight
should be fully explained and
documented.

The FAA'’s Determination

The FAA is aware that, based on
previous procedures provided to
flightcrews of many airplanes equipped
with deicing boots, a historical
precedent has been set that permits
waiting to activate the deicing
equipment. In light of this information
and based on reports received, the FAA
considers that certain procedures
should be included in the Limitations
Section of the AFM for all Cessna
Models 425 and 441 airplanes to require
immediate activation of the ice
protection systems when any ice
accumulation is detected on the
airplane.

This proposed action is one of a
number of proposed AD’s being issued
on airplanes that have been determined
to be subject to the same identified
unsafe conditions. Currently proposed
AD'’s for other airplanes that are
equipped with pneumatic deicing boots
address the following airplanes:

Airplane models Docket No.
Industrie Aeronautiche e Meccaniche, Model Piaggio P—180 AIrPIANES ........coc.uiiiiiiiiiiiiiieeiiee et 99-CE-34-AD
Pilatus Britten—Norman Ltd.,BN—2T SErieS AIPIANES ......c.eeiiiiieiiiiie et e e ittt se e e stee e s steeesaaeeesbeaesssteeesnteeesssneeessseeeensseeesnsees 99-CE-35-AD
Pilatus Aircraft Ltd., Models PC—12 and PC—12/45 AIrPIANES .......ccccciiuiiiiiiiiieiie ittt 99-CE-36-AD
Partenavia Costruzioni Aeronauticas, S.p.A., Models AP68TP 300 “Spartacus” and AP68TP 600 “Viator” Airplanes ............ 99-CE-37-AD
Mitsubishi Heavy Industries, Ltd., MU—2B SerieS AIPIANES ........cociiiiiiiiieiiiiieaiiieeesieeeesteeessaeeesnneeessbeessssbeeessteesssseessssseesnsnees 99-CE-38-AD
[ - WV Fo T o B I 0 AN 14 o] - U =SSR 99-CE-39-AD
British Aerospace, Jetstream Models 3101 and 3201 AIrPIANES .....oveeiiiieiiiiieeiieeeeteee e sre e st e e s ree e e s e e s snbe e e ssaeeesnaeeesnneeeenseeas 99-CE-40-AD
Harbin Aircraft Manufacturing Corp., Model Y12 IV @IrPIANES ......cocuiiiiiiiiiiieiie ettt ettt et s 99-CE-41-AD
Empresa Brasileira de Aeronautica S.A. (Embraer), Models EMB-110P1 and EMB-110P2 Airplanes ..........cccceevvieniinnieeninen. 99-CE-42-AD
Dornier Luftfahrt GMbBbH, 228 SEriES AIMPIANES .......ooiiiiiiiiiii ettt e st e e s e e e s e e e as e e e sanr e e e ssnn e e e abneeennneas 99-CE-43-AD
Bombardier INC., DHC—6 SerieS AIIPIANES .......coiuiiiiiiiie ittt ettt ettt e et e s st e e s he e e e e bee e e asbe e e s s be e e anbeeesanseeessnneeaabbeeennnreas 99-CE-44-AD
The Cessna Aircraft Company, 208 SeriES AIMPIANES .......ooiiiiiiiiiii ittt et e be e e e e be e e e e sbe e e snabeeeanreeeanneeaas 99-CE-45-AD
Raytheon Aircraft Company, 90, 99, 100, 200, 300, 1900, and 2000 Series AIrPlANEeS ........ccccceiiiiieiieieiiieee e 99-CE-46-AD
AeroSpace Technologies Of Australia Pty Ltd., Models N22B and N24A .........ooo ittt 99-CE-47-AD
Short Brothers & Harland Ltd., Models SC—7 Series 2 and SC—7 Series 3 AIrplanes .........cccocvviiiiiiiiiieniiienec e 99-CE-48-AD
The New Piper Aircraft, INC., PA—31 SErES AIMPIANES ......cooiiiiiiiiiie ettt et et et e e e bt e e s be e e e e nbeeesnnbeeesnteeeanneeeeas 99-CE-49-AD
SOCATA—Groupe AEROSPATIALE, Model TBM 700 AIFPIANES ......iiiiiiiiieiiieiiie sttt ettt 99-CE-50-AD
Twin Commander Aircraft Corporation, 600 SerieS AIMPIANES ........c.coiiiiiiiiiiiii ettt es 99-CE-51-AD
Fairchild Aircraft Corporation, SA226 and SA227 SeriesS AINPIANES ........ioiiiiieiiiie ettt e e e e e sae e e saae e e ssnaeeensaeas 99-CE-52-AD
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Airplane models

Docket No.

Cessna Aircraft Company, Models 500, 550, and 560 Airplanes
Sabreliner Corporation, Models 40, 60, 70, and 80 Series Airplanes ...
Gulfstream Aerospace, Model G-159 Series Airplanes ............cccocee...e.

McDonnell Douglas, Models DC-3 and DC—4 Series Airplanes .....................

Mitsubishi Heavy Industries, Model YS—11 and YS-11A Series Airplanes
Frakes Aviation, Model, G-73 (Mallard) and G—73T Series Airplanes

Lockheed, Models L-14 and L—18 Series Airplanes ...........cccccvvvennnen.

Fairchild Models F27 and FH227 Series Airplanes ...........
Aerospatiale Models ATR—42/ATR-72 Series Airplanes ..

Jetstream Model BAe ATP Airplanes
Jetstream Model 4101 Airplanes

British Aerospace Model HS 748 Series Airplanes

Saab Model SF340A/SAAB 340B/SAAB 2000, Series Airplanes ...

CASA Model C-212/CN-235 Series Airplanes

Dornier Model 328-100 Series Airplanes ..........
Lockheed Model 1329-23 and 1329-25, (Lockheed Jetstar) Series Airplanes .
de Havilland Model DHC-7/DHC-8 Series Airplanes
Fokker Model F27 Mark, 100/200/300/400/500/600/700/050 Series Airplanes ..
Short Brothers Model SD3-30/SD3-60/SD3-SHERPA Series Airplanes

99-NM-136-AD
99-NM-137-AD
99-NM-138-AD
99-NM-139-AD
99-NM-140-AD
99-NM-141-AD
99-NM-142-AD
99-NM-143-AD
99-NM-144-AD
99-NM-145-AD
99-NM-146-AD
99-NM-147-AD
99-NM-148-AD
99-NM-149-AD
99-NM-150-AD
99-NM-151-AD
99-NM-152-AD
99-NM-153-AD
99-NM-154-AD

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Cessna Models 425 and
441 airplanes of the same type design
registered in the United States, the FAA
is proposing AD action. The proposed
AD would require revising the
Limitations Section of the AFM to
include requirements for activation of
pneumatic deicing boots at the first
indication of ice accumulation on the
airplane.

Cost Impact

The FAA estimates that 416 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 1 workhour per airplane
to accomplish the proposed AFM
revisions. Accomplishing the proposed
AFM revision requirements of this
NPRM may be performed by the owner/
operator holding at least a private pilot
certificate as authorized by section 43.7
of the Federal Aviation Regulations (14
CFR 43.7), and must be entered into the
aircraft records showing compliance
with the proposed AD in accordance
with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9). The
only cost impact of the proposed AD is
the time it would take each owner/
operator of the affected airplanes to
insert the information into the AFM.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this

proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

The Cessna Aircraft Company: Docket No.
99-CE-53-AD.

Applicability: Models 425 and 441
airplanes, all serial numbers equipped with
pneumatic deicing boots, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To assure that flightcrews activate the wing
and tail pneumatic deicing boots at the first
signs of ice accumulation on the airplane,
accomplish the following:

(a) Within 10 days after the effective date
of this AD: Revise the Limitations Section of
the FAA-approved Airplane Flight Manual
(AFM) to include the following requirements
for activation of the ice protection systems.
This may be accomplished by inserting a
copy of this AD in the AFM.

‘s Except for certain phases of flight
where the AFM specifies that deicing boots
should not be used (e.g., take-off, final
approach, and landing), compliance with the
following is required.

¢ Wing and Tail Leading Edge Pneumatic
Deicing Boot System, if installed, must be
activated:

—At the first sign of ice formation
anywhere on the aircraft, or upon
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annunciation from an ice detector
system, whichever occurs first; and

—The system must either be continued to
be operated in the automatic cycling
mode, if available; or the system must be
manually cycled as needed to minimize
the ice accretions on the airframe.

* The wing and tail leading edge
pneumatic deicing boot system may be
deactivated only after leaving icing
conditions and after the airplane is
determined to be clear of ice.”

(b) Incorporating the AFM revisions, as
required by this AD, may be performed by
the owner/operator holding at least a private
pilot certificate as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), and must be entered into the aircraft
records showing compliance with this AD in
accordance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, 1201 Walnut, suite 900, Kansas
City, Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) Information related to this AD may be
examined at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
October 4, 1999.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 99-26578 Filed 10-8-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—CE-46—-AD]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company 90, 99, 100, 200, 300,
1900, and 2000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all Raytheon
Aircraft Company (Raytheon) 90, 99,
100, 200, 300, 1900, and 2000 series
airplanes. The proposed AD would
require revising the Airplane Flight
Manual (AFM) to include requirements
for activation of the airframe pneumatic
deicing boots. The proposed AD is the
result of reports of in-flight incidents
and an accident that occurred in icing
conditions where the airframe
pneumatic deicing boots were not
activated. The actions specified by the
proposed AD are intended to assure that
flightcrews activate the pneumatic wing
and tail deicing boots at the first signs
of ice accumulation. This action will
prevent reduced controllability of the
aircraft due to adverse aerodynamic
effects of ice adhering to the airplane
prior to the first deicing cycle.

DATES: Comments must be received on
or before December 1, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99-CE-46—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
FAA, Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6932;
facsimile: (816) 426—2169.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact

concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 99—-CE-46—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 99—-CE—-46—AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

On January 9, 1997, an Empresa
Brazileira de Aeronautica, S.A.
(EMBRAER) Model EMB—-120RT series
airplane was involved in an
uncommanded roll excursion and
consequent rapid descent that resulted
in an accident near Monroe, Michigan.
The post-accident investigation
conducted by the National
Transportation Safety Board (NTSB)
concluded that the airplane had
accumulated a thin, rough layer of ice
on its lifting surfaces. That
accumulation of ice, in combination
with the slowing of the airplane to an
airspeed inappropriate for the icing
conditions in which the airplane was
flying, resulted in loss of control that
was not corrected before the airplane
impacted the ground. The NTSB also
concluded that the flight crew did not
activate the wing and tail pneumatic
deicing boots. An NTSB
recommendation related to this accident
requested that the FAA mandate that
pneumatic deicing boots be turned on as
soon as the airplane enters icing
conditions.

The FAA has reviewed the icing-
related incident history of certain
airplanes, and has determined that icing
incidents may have occurred because
pneumatic deicing boots were not
activated at the first evidence of ice
accretion. As a result, the handling
qualities or the controllability of the
airplane may have been reduced due to
the accumulated ice. That factor was
present in the accident discussed
previously and, as such, constitutes an
unsafe condition.

Request for Information

On October 1, 1998, the FAA sent
letters to certain manufacturers of
airplanes certified in accordance with
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part 25 of the Federal Aviation
Regulations (14 CFR part 25). The letters
requested certain icing system design
information and operational procedures
applicable to their airplanes concerning
flight during icing conditions. The
letters also requested that manufacturers
provide data showing that the aircraft
has safe operating characteristics with
ice accreted on the protected surfaces
(boots). The manufacturers were asked
to provide data using the following
assumptions: The most adverse ice
accumulation possible during operation
in the icing envelope specified in part
25, Appendix C of the Federal Aviation
Regulations (14 CFR part 25), and that
recommended procedures for deicing
boot operation were used. Additionally,
the manufacturers were asked to
provide information related to operation
of the autopilot during icing conditions,
and for information related to
appropriate operating speeds for icing
operations.

No information received, as a result of
that request, has caused the FAA to
reconsider the previous conclusion that
an unsafe condition may exist.

Public Meeting

Subsequent to the collection of those
design and operational data, the FAA
held an international conference on
“Inflight Operations in Icing
Conditions”, in Washington, DC, on
February 2—4, 1999. The purpose of the
conference was to discuss the status of
the FAA Icing Plan and other related
efforts. Additionally, the conference
provided a forum for representatives of
industry to express their viewpoints on
current information related to activation
of deicing boots, minimum airspeeds,
autopilot operation in icing conditions,
flightcrew information needs, and
flightcrew training. Certain information
presented at that meeting is discussed in
this proposed rule in the following
section.

Delayed Activation of Pneumatic
Deicing Boots

In accordance with manufacturer
instructions and FAA-approved airplane
flight manual (AFM) procedures, the
flightcrews of most airplanes equipped
with pneumatic deicing boots delay the
initial activation of the boots until a
certain quantity of ice has accumulated
on the protected surfaces (boots). Some
crews routinely wait for ¥4 to ¥z inch of
ice to accumulate, and at least one
airplane type is routinely flown with up
to 1%2 inches of ice on the protected
surfaces before the initial activation of
the deicing boots.

Ice Bridging

In the past, concern about “ice
bridging” on early pneumatic deicing
boot designs resulted in the common
practice of delaying activation of ice
protection. Ice bridging of pneumatic
deicing boots occurred when a thin
layer of ice is sufficiently plastic to
deform to the shape of the inflated
deicing boot tube without being
fractured and shed during the ensuing
tube deflation. As the deformed ice
hardens and accretes additional ice, the
deicing boot becomes ineffective in
shedding the “sheath” of ice. However,
ice accumulation resulting from delayed
activation may pose an unsafe condition
due to the resultant adverse
aerodynamic effects on the airplane’s
performance or handling qualities.

In November 1997, the FAA and the
National Aeronautics and Space
Administration (NASA) co-sponsored
an international workshop on aircraft
deicing boot ice bridging. The objective
of the workshop was to provide an open
forum for investigating the existence of
deicing boot bridging and other
concerns related to activating ice
protection systems at the initial
detection of inflight icing. Sixty-seven
representatives from airframe and
deicing boot manufacturers, various
airlines, the pilot community, NASA,
the National Transportation Safety
Board, non-US civil aviation authorities,
and the FAA participated. At the
workshop no evidence was presented to
substantiate that aircraft with modern
deicing boot designs experience ice
bridging. The general consensus of the
workshop participants was that ice
bridging is not a problem for modern
pneumatic deicing boot designs due to
the use of higher air supply pressures,
faster boot inflation and deflation
cycles, and smaller boot chambers. Icing
wind tunnel and flight testing of these
newer design features with automatic
cycling have demonstrated successful
shedding of ice when activated at the
onset of ice accretion, with ice not shed
on the initial deicing boot cycle
continuing to increase in thickness and
being shed during subsequent cycles.

During the previously discussed
November 1997 international workshop,
the inability of flightcrews to accurately
gauge wing and control surfaces ice
accretion thickness before activating the
deicing boots was recognized. Also,
increased airplane drag resulting from
ice accretion was recognized as a
potential contributing cause of
inadvertent airspeed loss that
characterized most in-flight icing related
accidents and incidents. Two airframe
manufacturers, whose products

comprise a substantial percentage of the
turbopropeller transport fleet, reported
that, because of these concerns they
recommend activating the automatic
airframe deicing system at first onset of
airframe icing. Those manufacturers
have received no reports of deicing boot
ice bridging events for these airplanes.

The FAA considers that ice
accumulation on protected surfaces due
to delayed boot activation constitutes a
potential safety concern. However, the
FAA recognizes that not all airplanes
may be equipped with “modern”
deicing boots (as that term is used in
this NPRM). The FAA specifically
invites the submission of comments and
other data regarding the effects of this
proposed AD on airplanes equipped
with older pneumatic deicing boots,
including arguments for the retention of
existing activation delays for these
older-style deicing boots.

Residual Ice

During the February conference, the
attendees agreed that the airplane is at
risk while the airplane is accreting ice,
and that the airplane must be
adequately protected to ensure that no
adverse handling and performance
characteristics develop. An additional
concern discussed at the conference was
the possibility that early activation of
the ice protection system might degrade
the ice shedding effectiveness of the
deicing boots, resulting in increased
residual ice, i.e., there would be more
ice fragments remaining on the deicing
boots than would exist if a more
substantial quantity of ice was allowed
to form before the first ice shedding
cycle. However, the FAA does not
concur. No data has been provided that
shows that the presence of residual ice
following an earlier activation of the
deicing boots is more hazardous than
delaying cycling of the boots until the
ice accretes to a larger, specific
thickness. In fact, testing in icing
conditions has shown that residual ice
remaining on the boots after the initial
boot cycle is removed during
subsequent cycles.

As reported during the November
1997 international workshop,
manufacturers of a substantial
percentage of the turbopropeller
transport fleet have reported satisfactory
in-flight icing operations of their
products with recommended procedures
to activate operation of the deicing boots
in the automatic mode at the onset of
airframe icing.

Therefore, the FAA considers that the
activation of pneumatic wing and tail
deicing boots at the first signs of ice
accumulation is warranted. The FAA
specifically invites the submission of
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data to substantiate that operating the
deicing boots at the first sign of ice
accretions is more hazardous than
delaying boot activation until a specific
thickness of ice has accumulated.

Other Considerations

The FAA recognizes that there may be
some phases of flight during which use
of the deicing boots may be
inappropriate. For example, a deicing
boot inflation cycle that begins
immediately before or during the
landing flare or the takeoff rotation may
cause unexpected loss of lift or other
adverse aerodynamic events. This
proposed AD explicitly does not
supersede procedures in the AFM that
prohibit using deicing boots for certain

phases of flight (e.g., during take-off,
final approach, and landing).

The FAA specifically invites the
submission of comments and other data
regarding adverse effects that may occur
during specific phases of flight,
including takeoff, final approach, or
landing. Any recommended speed
restrictions or other operational
procedures that would be necessary in
order to mitigate any adverse
aerodynamic effects of deicing boot
inflation during critical phases of flight
should be fully explained and
documented.

The FAA’s Determination

The FAA is aware that, based on
previous procedures provided to
flightcrews of many airplanes equipped
with deicing boots, a historical

precedent has been set that permits
waiting to activate the deicing
equipment. In light of this information
and based on reports received, the FAA
considers that certain procedures
should be included in the Limitations
Section of the AFM for all Raytheon 90,
99, 100, 200, 300, 1900, and 2000 series
airplanes to require immediate
activation of the ice protection systems
when any ice accumulation is detected
on the airplane.

This proposed action is one of a
number of proposed AD’s being issued
on airplanes that have been determined
to be subject to the same identified
unsafe conditions. Currently proposed
AD’s for other airplanes that are
equipped with pneumatic deicing boots
address the following airplanes:

Airplane models Docket No.
Industrie Aeronautiche e Meccaniche, Model Piaggio P—180 AIrPIANES ..........cuiiiiiiiieiiiiiie et 99-CE-34-AD
Pilatus Britten-Norman Ltd., BN—2T SerieS AIFPIANES ........cciiuiiiiiiiieiiieiie ettt st 99-CE-35-AD
Pilatus Aircraft Ltd., Models PC—12 and PC—12/45 AIIPIANES .......ccciiuiiiiiiiieiie ettt ettt sttt et e e et e e s 99-CE-36-AD
Partenavia Costruzioni Aeronauticas, S.p.A., Models AP68TP 300 “Spartacus” and AP68TP 600 “Viator” Airplanes ............ 99-CE-37-AD
Mitsubishi Heavy Industries, Ltd., MU—=2B Series AIrPIANES .........coiiiiiiiiiiiieiie ettt sttt 99-CE-38-AD
LET, @.S., MOUEI L—420 AIrPIANES ... .ottt ettt b et e bttt sat et e e bt e bt e s he e et e e e eb e e b e e seneesbe e naneebae s 99-CE-39-AD
British Aerospace, Jetstream Models 3101 and 3201 AIrPIANES ......ooiiiiiiiiiiieiie et 99-CE-40-AD
Harbin Aircraft Manufacturing Corp., Model Y12 IV @IrPIANES ......ccccuiiiiiiiiiiieiii ittt 99-CE-41-AD
Empresa Brasileira de Aeronautica S.A. (Embraer) Models EMB-110P1 and EMB-110P2 Airplanes ...........ccccceveveeniennieeninenn 99-CE-42-AD
Dornier Luftfahrt GmbH, 228 SEriES AIPIANES ........coiiiiiiiiiiii ettt ettt e b e e sebe e s ereentae s 99-CE-43-AD
Bombardier INC., DHC—6 SEIES AINPIANES .....c..eiiiiiiiiiiitie ittt b e bt a bttt e bt e e bt e sab e bt e e ab e et e e sabeenaeeenbeenbee s 99-CE-44-AD
The Cessna Aircraft Company, 208 Series AIPIANES ........oooiiiiiiiii ettt e e 99-CE-45-AD
AeroSpace Technologies Of Australia Pty Ltd., Models N22B and N24A ..........ccoi ittt 99-CE-47-AD
Short Brothers & Harland Ltd., Models SC—7 Series 2 and SC—7 Series 3 AIrplanes .........cccocveiiiiiiiiieniiieic e 99-CE-48-AD
The New Piper Aircraft, INC., PA—31 SEMHES AIMPIANES .......ooiiiiiiiiiii ittt b et sabe et e b e saeesanee e 99-CE-49-AD
SOCATA—Groupe AEROSPATIALE, Model TBM 700 AIFPIANES ......cooiuiiiiiiiieiiee e eieee ettt e stee e st e e e sese e e e nbaeaeeteeaeanes 99—-CE-50-AD
Twin Commander Aircraft Corporation, 600 SerieS AIMPIANES ..........coiiiiiiiiiiiii ettt ettt e e beesaeeseee e 99-CE-51-AD
Fairchild Aircraft Corporation, SA226 and SA227 Series Airplanes .. 99-CE-52-AD
The Cessna Aircraft Company, Models 425 and 441 Airplanes ........ 99-CE-53-AD

Cessna Aircraft Company, Models 500, 550, and 560 Airplanes
Sabreliner Corporation, Models 40, 60, 70, and 80 Series Airplanes
Gulfstream Aerospace, Model G-159 Series Airplanes
McDonnell Douglas Models DC—-3 and DC—4 Series Airplanes ......................
Mitsubishi Heavy Industries, Model YS—11 and YS-11A Series Airplanes ....

Frakes Aviation, Model, G-73 (Mallard) and G-73T Series Airplanes ...........

Lockheed, Models L-14 and L—18 Series Airplanes ............ccccvvvennnen.

Fairchild Models F27 and FH227 Series Airplanes ...........
Aerospatiale Models ATR—42/ATR-72 Series Airplanes ..

Jetstream Model BAe ATP Airplanes
Jetstream Model 4101 Airplanes

British Aerospace Model HS 748 Series Airplanes ............cccoceeu...
Saab Model SF340A/SAAB 340B/SAAB 2000 Series Airplanes ....

CASA Model C-212/CN-235 Series Airplanes

Dornier Model 328-100 Series Airplan