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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7 CFR Parts 253 and 254

RIN 0584—-AC65

Food Distribution Program on Indian
Reservations: Disqualification
Penalties for Intentional Program
Violations

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Final rule.

SUMMARY: The Food and Nutrition
Service is amending Food Distribution
Program regulations in response to an
audit recommendation by the
Department of Agriculture’s Office of
Inspector General. The changes are
intended to improve program integrity
and promote consistency with the Food
Stamp Program. This rule defines
intentional program violations,
establishes penalties for them, and
requires Indian Tribal Organizations
and State agencies that administer the
Food Distribution Program to take
appropriate action on suspected cases of
intentional program violations. It also
addresses the establishment and
collection of claims against households
for overissuances under the Food
Distribution Program, and makes
technical changes to correct erroneous
regulatory references.

EFFECTIVE DATE: This rule is effective
February 28, 2000.

FOR FURTHER INFORMATION CONTACT:
Lillie F. Ragan, Assistant Branch Chief,
Household Programs Branch, Food
Distribution Division, Food and
Nutrition Service, U.S. Department of
Agriculture, Room 510, 3101 Park
Center Drive, Alexandria, Virginia
22302-1594, or by telephone at (703)
305-2662.

SUPPLEMENTARY INFORMATION:

I. Procedural Matters
1. Background and Discussion of Final
Rule

l. Procedural Matters

Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866. Therefore, it has not been
reviewed by the Office of Management
and Budget.

Public Law 104-4

Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under Section 202 of the UMRA,
the Food and Nutrition Service
generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local, or
tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, Section
205 of the UMRA generally requires the
Food and Nutrition Service to identify
and consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or least
burdensome alternative that achieves
the objectives of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title 1l of the UMRA) for
State, local, and tribal governments or
the private sector of $100 million or
more in any one year. Therefore, this
rule is not subject to the requirements
of Sections 202 and 205 of the UMRA.

Executive Order 12372

The programs addressed in this action
are listed in the Catalog of Federal
Domestic Assistance under Nos. 10.550
and 10.570, and for the reasons set forth
in the final rule in 7 CFR 3015, Subpart
V, and related Notice (48 FR 29115), are
included in the scope of Executive
Order 12372, which requires
intergovernmental consultation with
State and local officials.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the

Regulatory Flexibility Act of 1980 (5
U.S.C. 601-612). The Administrator of
the Food and Nutrition Service has
certified that this action will not have a
significant impact on a substantial
number of small entities. Indian Tribal
Organizations and State agencies that
administer the Food Distribution
Program, and program participants will
be affected by this rulemaking, but the
economic effect will not be significant.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. The rule is intended to have
preemptive effect with respect to any
State or local laws, regulations or
policies which conflict with its
provisions, or which would otherwise
impede its full implementation. This
rule is not intended to have retroactive
effect. Prior to any judicial challenge to
the provisions of this rule or the
application of its provisions, all
applicable administrative procedures
must be exhausted.

Paperwork Reduction Act

This rule does not contain
information collection requirements
subject to approval by the Office of
Management and Budget under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507).

I1. Background and Discussion of the
Final Rule

On July 22, 1999, the Food and
Nutrition Service (FNS) published a rule
at 64 FR 39432 proposing amendments
to the regulations for the Food
Distribution Program at 7 CFR Parts 253
and 254. These proposed changes would
have defined intentional program
violations (IPV), established penalties
for them, and required Indian Tribal
Organizations (ITOs) and State agencies
that administer the Food Distribution
Program to take appropriate action on
suspected cases of IPV. This proposed
rule was prompted, in part, by an audit
recommendation by the Department of
Agriculture’s Office of Inspector
General. Please refer to the proposed
rule for a discussion of the audit and its
findings.

Comments were solicited through
September 20, 1999, on the provisions
of the proposed rulemaking. FNS
received two comment letters, which are
discussed in detail below. For a full
understanding of the provisions of this
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final rule, the reader should refer to the
preamble of the proposed rule.

In preparing the final rule, we
identified several areas discussed in the
proposed rule that needed further
explanation to ensure that the
Department’s position is clear. We wish
to emphasize that these changes to the
final rule are made for the purposes of
clarification, and that the Department’s
position with regard to the necessity of
the proposed changes has not altered.

In the discussion and regulatory text
below, we have used the term “State
agency,” as defined at 7 CFR 253.2 and
254.2, to include ITOs authorized to
administer the Food Distribution
Program.

1. Initiating Administrative
Disqualification Procedures

Section 253.8(a) of the proposed rule
would define IPV, in part, as an act
committed by an individual who
willingly, knowingly and with deceitful
intent misrepresents the household’s
circumstances or withholds facts in
order to obtain benefits that the
household is not entitled to receive. In
preparing the final rule, we realized that
there may be some confusion relating to
the use of the term “individual” in the
proposed rule. By “individual” we
meant the individual household
member. We wanted to differentiate
between the individual household
member and the household as a whole.
Since ““household” is a term defined in
the Food Distribution Program
regulations, we believe the use of the
term ““household member,” rather than
the term “individual,” is preferable for
the purposes of this rule. Therefore, we
are revising the final rule to remove the
term “individual’” and replace it with
the term “household member”
throughout the regulatory text
pertaining to IPVs.

2. Referral to Authorities for Prosecution

Section 253.8(e)(7) of the proposed
rule would require State agencies to
refer all substantiated cases of
intentional program violations to
Federal, State, or local authorities for
prosecution under applicable statutes. It
was our intent that the term “local”
include Tribal authorities. However, in
preparing the final rule we realized that
“local” is commonly used to refer to
County-level entities. Some readers may
not associate “Tribal authorities” with
the term “local authorities.” To avoid
such confusion, we are revising the final
rule to specifically include the term
“Tribal,” as appropriate, throughout
regulatory text.

3. Notification Requirements

Section 253.8(e)(2) of the proposed
rule would require State agencies to
inform households in writing of the
disqualification penalties for intentional
program violation each time they apply
for benefits (including recertifications).
This naotice is intended to advise the
household of the consequences of
committing an intentional program
violation. One of those consequences
may be prosecution by Tribal, Federal,
State, or local authorities. In preparing
the final rule we realized that the
notification requirements did not clearly
specify that households be informed of
the possibility of prosecution. To ensure
that households are properly informed
of all the consequences of committing
an intentional program violation, we are
revising section 253.8(e)(2) to require
State agencies to include a statement in
the notice informing households of the
possibility of prosecution by authorities.

4. Application of the Disqualification
Penalties

We wish to clarify that the procedures
proposed at section 253.8(h) would
require imposition of the
disqualification penalties without
regard to the household member’s
current eligibility status. Because of an
oversight, this policy was not stated
correctly in one section of the preamble
to the proposed rule that concerns fair
hearing notices. However, it was stated
correctly elsewhere in the preamble and
the regulatory text. We apologize for any
confusion caused by this oversight.
Although there is no change to the final
rule, we wish to confirm that the State
agency must proceed with imposition of
the disqualification penalty, even if the
household member is not certified to
participate in the Food Distribution
Program at the time the disqualification
is to begin.

5. Claims Against Households

One commenter suggested that we
allow households to repay an
overissuance claim by voluntarily taking
less commodities than they are entitled
to receive. The value of the commodities
not taken each month would be applied
to the outstanding claim.

Current policy on the collection of
overissuance claims is addressed in FNS
Handbook 501, Chapter V, Section 6,
State Agency Claims Procedures Against
Households. Subsection 5670 prohibits
the recovery of benefits from
households through a reduction in the
amount of commodities the household
would otherwise receive. We do not feel
that this policy should be changed by
this action. Such a change would place

an undue burden on State agencies.
They would be required to determine
the value of each commodity not
selected by the household each month.
They would also be required to track the
“payments” until the claim is paid in
full. We are reluctant to impose a new
burden on State agencies and make a
change in policy without first providing
an opportunity for public comment.
Therefore, we are not incorporating the
commenter’s proposal in the final rule.

Another commenter, who expressed
strong support for administrative
disqualification penalties for intentional
program violations, recommended
stronger penalties against households
that fail to repay overissuance claims.
The procedures for the collection of
overissuance claims and actions to be
taken against households that fail to
repay claims are addressed in FNS
Handbook 501, Chapter V, Section 6,
State Agency Claims Procedures Against
Households. We are reluctant to change
these procedures by instituting a new
penalty without first providing an
opportunity for public comment.
Therefore, we are not incorporating the
commenter’s recommendation in the
final rule.

List of Subjects

7 CFR Part 253

Administrative practice and
procedure, Food assistance programs,
Grant programs, Social programs,
Indians, Reporting and recordkeeping
requirements, Surplus agricultural
commodities.

7 CFR Part 254

Administrative practice and
procedure, Food assistance programs,
Grant programs, Social programs,
Indians, Reporting and recordkeeping
requirements, Surplus agricultural
commodities.

Accordingly, 7 CFR parts 253 and 254
are amended as follows:

PART 253—ADMINISTRATION OF THE
FOOD DISTRIBUTION PROGRAM FOR
HOUSEHOLDS ON INDIAN
RESERVATIONS

1. The authority citation for part 253
is revised to read as follows:

Authority: 91 Stat. 958 (7 U.S.C. 2011-
2036).

2. In §253.2, redesignate paragraphs
(f) through (i) as paragraphs (g) through
(i), respectively, and add new paragraph
(f) as follows:

§253.2 Definitions.
* * * * *

(f) Overissuance means the dollar
value of commodities issued to a
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household that exceeds the dollar value
of commodities it was eligible to
receive.

* * * * *
§253.5 [Amended]
3.In §253.5:

a. Amend paragraph (a)(1) by
removing the reference “§ 253.9”” and
adding, in its place, the reference “‘part
250 of this chapter”;

b. Amend paragraph (a)(2)(vii) by
removing the reference “part 283 of this
subchapter” and adding, in its place, the
words “‘this part”’;

c. Amend paragraph (d)(1) by
removing the references ‘8 283.7(a)(2)
and (b)(3)”” and adding, in its place, the
references ““§ 253.7(a)(2) and (b)(3)”", and
by removing the reference ‘8§ 283.7(c)”
and adding, in its place, the reference
“§253.7(c)";

d. Amend paragraph (k)(1) by
removing the reference ““§ 283.9(g) of
this part” and adding, in its place, the
reference ‘8§ 253.11(g)";

e. Amend paragraph (k)(2) by
removing the reference “§283.4” and
adding, in its place, the reference
“§253.4";

f. Amend paragraph (I)(1)(iii) by
removing the reference ““§283.5(k) or
§283.9(g)” and adding, in its place, the
reference *‘paragraph (k) of this section
or §253.11(g)”’; and

g. Amend paragraph (1)(3)(i) by
removing the reference ““§283.4(d)(2)”
and adding, in its place, the reference
“paragraph (m) of this section”, and
removing the reference “§ 283.5”” and
adding, in its place, the reference
*§253.4(e)(2)".

§253.6 [Amended]

4.1n §253.6:

a. Amend paragraph (a)(3) by
removing the reference ‘8§ 283.7(a)(10)(i)
and §283.7(a)(10)(ii)” and adding, in its
place, the reference ‘8§ 253.7(a)(10)(i)
and §253.7(a)(10)(ii)";

b. Amend paragraph (b)(2) by
removing the reference
§283.6(a)(3)(iv)” and adding, in its
place, the reference *“‘paragraph (a)(2)(iv)
of this section’;

c. Amend paragraph (c)(1) by
removing the reference
*§283.6(a)(2)(ii)” and adding, in its
place, the reference ““paragraph (a)(2)(ii)
of this section”;

d. Amend paragraph (d)(2)(iii) by
removing the reference
*§283.7(b)(1)(iii)” and adding, in its
place, the reference **8§ 253.7(b)(1)(iii)”’;

e. Amend paragraph (e)(2)(i) by
removing the reference
‘8 283.6(a)(2)(ii)” and adding, in its
place, the reference “paragraph (a)(2)(ii)
of this section”, and removing the

reference **§283.6(c)”” and adding, in its
place, the reference *“‘paragraph (c) of
this section”;

f. Amend paragraph (e)(2)(ii)(F) by
removing the reference ““§283.7”” and
adding, in its place, the reference
“§253.7""; and

g. Amend paragraph (e)(3)(ix) by
removing the reference
8§ 283.7(b)(1)(iii)” and adding, in its
place, the reference **8 253.7(b)(1)(iii)".

5.1n §253.7:

a. Amend paragraph (a)(2) by
removing the reference “§283.7(f)”” and
adding, in its place, the words
“paragraph (g) of this section”’;

b. Amend paragraph (a)(5) by
removing the reference “§283.7(a)(7) or
§283.7(a)(9)” and adding, in its place,
the reference “paragraphs (a)(7) and
(2)(9) of this section;

c. Add two new sentences to the end
of paragraph (b)(3)(iii)(A);

d. Amend the second sentence of
paragraph (b)(3)(iii)(B) by removing the
words “and no more than 20", and by
removing the word “mailed” and
adding, in its place, the word “issued”;

e. Revise paragraph (b)(3)(iii)(C);

f. Add new paragraph (b)(3)(iii)(E);

g. Amend paragraph (c)(1) by
removing the reference ““§283.6(¢e)(1)”
and adding, in its place, the reference
“8§253.6(e)(1)";

h. Remove paragraph (e)(3);

i. Redesignate paragraphs (f) and (g) as
paragraphs (g) and (h), respectively, and
add a new paragraph (f);

j. Amend newly redesignated
paragraph (g)(1) by removing the
reference *‘§ 283.6(c)(2)"” and adding, in
its place, the reference ‘8 253.6(c)(2)”’;

k. Amend newly redesignated
paragraph (g)(2) by removing the
reference *“§283.7(a)(7) and
§283.7(a)(9)” and adding, in its place,
the reference ““paragraphs (a)(7) and
(2)(9) of this section”;

l. Revise newly redesignated
paragraph (h)(2)(i);

m. Revise newly redesignated
paragraph (h)(11)(iii); and

n. Add new paragraph (h)(11)(iv).

The revisions and additions read as
follows:

§253.7 Certification of households.
* * * * *

(b) Eligibility determinations. * * *

(3) Certification notices. * * *

(iti) Notice of adverse action.

(A) * * * The notice must be issued
within 10 days of determining that an
adverse action is warranted. The
adverse action must take effect with the
next scheduled distribution of
commodities that follows the expiration
of the advance notice period, unless the
household requests a fair hearing.

* * * * *

(C) The notice of adverse action must
include the following in easily
understandable language:

(1) The reason for the adverse action;

(2) The date the adverse action will
take effect;

(3) The household’s right to request a
fair hearing and continue to receive
benefits pending the outcome of the fair
hearing;

(4) The date by which the household
must request the fair hearing;

(5) The liability of the household for
any overissuances received while
awaiting the outcome of the fair hearing,
if the fair hearing official’s decision is
adverse to the household:;

(6) The telephone number and
address of someone to contact for
additional information; and

(7) The telephone number and
address of an individual or organization
that provides free legal representation, if
available.

* * * * *

(E) If the State agency determines that
a household received more USDA
commodities than it was entitled to
receive, it must establish a claim against
the household in accordance with
§253.9. The initial demand letter for
repayment must be provided to the
household at the same time the notice
of adverse action is issued. It may be
combined with the notice of adverse

action.
* * * * *

(f) Treatment of disqualified
household members. (1) The following
are not eligible to participate in the
Food Distribution Program:

(i) Household members disqualified
from the Food Distribution Program for
an intentional program violation under
§253.8. These household members may
participate, if otherwise eligible, in the
Food Distribution Program once the
period of disqualification has ended.

(ii) Household members disqualified
from the Food Stamp Program for an
intentional program violation under
§273.16 of this chapter. These
household members may participate, if
otherwise eligible, in the Food
Distribution Program once the period of
disqualification under the Food Stamp
Program has ended. The State agency
must, in cooperation with the
appropriate food stamp agency, develop
a procedure that ensures that these
household members are identified.

(iii) Households disqualified from the
Food Distribution Program for failure to
pay an overissuance claim. The
circumstances under which a
disqualification is allowed for such
failure are specified in FNS Handbook
501.
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(2) During the time a household
member is disqualified, the eligibility
and food distribution benefits of any
remaining household members will be
determined as follows:

(i) Resources. The resources of the
disqualified member will continue to
count in their entirety to the remaining
household members.

(it) Income. A pro rata share of the
income of the disqualified member will
be counted as income to the remaining
members. This pro rata share is
calculated by dividing the disqualified
member’s earned (less the 20 percent
earned income deduction) and unearned
income evenly among all household
members, including the disqualified
member. All but the disqualified
member’s share is counted as income to
the remaining household members.

(iii) Eligibility and benefits. The
disqualified member will not be
included when determining the
household’s size for purposes of
assigning food distribution benefits to
the household or for purposes of
comparing the household’s net monthly
income with the income eligibility
standards.

* * * * *

(h) Fair hearing. * *

(2) Timely action on hearings—(i)
Time frames for the State agency. The
State agency must conduct the hearing,
arrive at a decision, and notify the
household of the decision within 60
days of receipt of a request for a fair
hearing. The fair hearing decision may
result in a change in the household’s
eligibility or the amount of commodities
issued to the household based on
household size. The State agency must
implement these changes to be effective
for the next scheduled distribution of
commodities following the date of the
fair hearing decision. If the commodities
are normally made available to the
household within a specific period of
time (for example, from the first day of
the month through the tenth day of the
month), the effective date of the
disqualification will be the first day of
that period.

* * * * *

(11) Hearing decisions. * * *

(iii) Within 10 days of the date the fair
hearing decision is issued, the State
agency must issue a notice to the
household advising it of the decision.

(A) If the decision upheld the adverse
action by the State agency, the notice
must advise the household of the right
to pursue judicial review.

(B) If the decision upheld a
disqualification, the notice must also
include the reason for the decision, the
date the disqualification will take effect,

and the duration of the disqualification
(that is, 12 months; 24 months; or
permanent). The State agency must also
advise any remaining household
members if the household’s benefits will
change, or if the household is no longer
eligible as a result of the
disqualification.

(iv) The State agency must revise the
demand letter for repayment issued
previously to the household to include
the value of all overissued commodities
provided to the household during the
appeal process, unless the fair hearing
decision specifically requires the
cancellation of the claim. The State
agency must also advise the household
that collection action on the claim will
continue, in accordance with FNS
Handbook 501, unless suspension is

warranted.
* * * * *

§253.8 [Redesignated as §253.10 and
Amended]

6. 8§253.8 is redesignated as §253.10
and amended as follows:

a. Amend paragraph (c)(12) by
removing the reference “§ 283.7(b)(9)”
and adding, in its place, the reference
“8§253.7(a)(9)";

b. Amend paragraph (e) by removing
the words “‘the State agency’s agreement
with the Department under § 250.6(b) of
part 250 of this chapter and the
requirements of § 250.6(1) of this same
chapter” and adding, in its place, the
reference “§ 250.13 and § 250.15 of this
chapter”; and

c. Amend paragraph (f) by removing
the reference ““§ 250.7 of part 250" and
adding, in its place, the reference
“8§250.13(f)".

7. Add new §253.8 to read as follows:

§253.8 Administrative disqualification
procedures for intentional program
violation.

(a) What is an intentional program
violation? An intentional program
violation is considered to have occurred
when a household member knowingly,
willingly, and with deceitful intent:

(1) Makes a false or misleading
statement, or misrepresents, conceals, or
withholds facts in order to obtain Food
Distribution Program benefits which the
household is not entitled to receive; or

(2) Commits any act that violates a
Federal statute or regulation relating to
the acquisition or use of Food
Distribution Program commodities.

(b) What are the disqualification
penalties for an intentional program
violation? Household members
determined by the State agency to have
committed an intentional program
violation will be ineligible to participate
in the program:

(1) For a period of 12 months for the
first violation;

(2) For a period of 24 months for the
second violation; and

(3) Permanently for the third
violation.

(c) Who can be disqualified? Only the
household member determined to have
committed the intentional program
violation can be disqualified. However,
the disqualification may affect the
eligibility of the household as a whole,
as addressed under paragraphs (e)(5)
and (h) of this section.

(d) Can the disqualification be
appealed? Household members
determined by the State agency to have
committed an intentional program
violation may appeal the
disqualification, as provided under
§253.7(h)(1).

(e) What are the State agency’s
responsibilities?

(1) Each State agency must implement
administrative disqualification
procedures for intentional program
violations that conform to this section.

(2) The State agency must inform
households in writing of the
disqualification penalties for intentional
program violations each time they apply
for benefits, including recertifications.
This notice must also advise households
that an intentional program violation
may be referred to authorities for
prosecution.

(3) The State agency must attempt to
substantiate all suspected cases of
intentional program violation. An
intentional program violation is
considered to be substantiated when the
State agency has clear and convincing
evidence demonstrating that a
household member committed one or
more acts of intentional program
violation, as defined in paragraph (a) of
this section.

(4) Within 10 days of substantiating
that a household member has
committed an intentional program
violation, the State agency must provide
the household member with a notice of
disqualification, as described in
paragraph (f) of this section. A notice
must still be issued in instances where
the household member is not currently
eligible or participating in the program.

(5) The State agency must advise any
remaining household members if the
household’s benefits will change or if
the household will no longer be eligible
as a result of the disqualification.

(6) The State agency must provide the
household member to be disqualified
with an opportunity to appeal the
disqualification through a fair hearing,
as required by §253.7(h).

(7) The State agency must refer all
substantiated cases of intentional
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program violations to Tribal, Federal,
State, or local authorities for
prosecution under applicable statutes.
However, a State agency that has
conferred with its legal counsel and
prosecutors to determine the criteria for
acceptance for possible prosecution is
not required to refer cases that do not
meet the prosecutors’ criteria.

(8) The State agency must establish
claims, and pursue collection as
appropriate, on all substantiated cases
of intentional program violation in
accordance with § 253.9.

(f) What are the requirements for the
notice of disqualification?

(1) Within 10 days of substantiating
the intentional program violation, the
State agency must issue to the
household member a notice of
disqualification. The notice must allow
an advance notice period of at least 10
days. The disqualification must begin
with the next scheduled distribution of
commodities that follows the expiration
of the advance notice period, unless the
household member requests a fair
hearing. A notice must still be issued in
instances where the household member
is not currently eligible or participating
in the program.

(2) The notice must conform to the
requirements of § 253.7(b)(3)(iii)(C) for
notices of adverse action.

(9) What are the appeal procedures
for administrative disqualifications?

(1) Appeal rights. The household
member has the right to request a fair
hearing to appeal the disqualification in
accordance with the procedures at
§253.7(h).

(2) Notification of hearing. The State
agency must provide the household
member with a notification of the time
and place of the fair hearing as
described in § 253.7(h)(7). The notice
must also include:

(i) A warning that if the household
member fails to appear at the hearing,
the hearing decision will be based solely
on the information provided by the
State agency; and

(ii) A statement that the hearing does
not prevent the Tribal, Federal, State, or
local government from prosecuting the
household member in a civil or criminal
court action, or from collecting any
overissuance(s).

(h) What are the procedures for
applying disqualification penalties?

(1) If the household member did not
request a fair hearing, the
disqualification must begin with the
next scheduled distribution of
commodities that follows the expiration
of the advance notice period of the
notice of adverse action. If the
commodities are normally made
available to the household within a

specific period of time (for example,
from the first day of the month through
the tenth day of the month), the
effective date of the disqualification will
be the first day of that period. The State
agency must apply the disqualification
period (that is, 12 months, 24 months,
or permanent) specified in the notice of
disqualification. The State agency must
advise any remaining household
members if the household’s benefits will
change or if the household is no longer
eligible as a result of the
disqualification.

(2) If the household member
requested a fair hearing and the
disqualification was upheld by the fair
hearing official, the disqualification
must begin with the next scheduled
distribution of commodities that follows
the date the hearing decision is issued.
If the commodities are normally made
available to the household within a
specific period of time (for example,
from the first day of the month through
the tenth day of the month), the
effective date of the disqualification will
be the first day of that period. The State
agency must apply the disqualification
period (that is, 12 months, 24 months,
or permanent) specified in the notice of
disqualification. No further
administrative appeal procedure exists
after an adverse fair hearing decision.
The decision by a fair hearing official is
binding on the State agency. The
household member, however, may seek
relief in a court having appropriate
jurisdiction. As provided under
§253.7(h)(11)(iii)(B), the State agency
must advise any remaining household
members if the household’s benefits will
change, or if the household is no longer
eligible as a result of the
disqualification.

(3) Once a disqualification has begun,
it must continue uninterrupted for the
duration of the penalty period (that is,
12 months; 24 months; or permanent).
Changes in the eligibility of the
disqualified household member’s
household will not interrupt or shorten
the disqualification period.

(4) The same act of intentional
program violation continued over a
period of time will not be separated so
that more than one penalty can be
imposed. For example, a household
intentionally fails to report that a
household member left the household,
resulting in an overissuance of benefits
for 5 months. Although the violation
occurred over a period of 5 months,
only one penalty will apply to this
single act of intentional program
violation.

(5) If the case was referred for Tribal,
Federal, State, or local prosecution and
the court of appropriate jurisdiction

imposed a disqualification penalty, the
State agency must follow the court
order.

§253.9 [Redesignated as §253.11]

8. Redesignate §2253.9 as § 253.11.
9. Add new §253.9 to read as follows:

§253.9 Claims against households.

(a) What are the procedures for
establishing a claim against a
household for an overissuance?

(1) The State agency must establish a
claim against any household that has
received more Food Distribution
Program commodities than it was
entitled to receive.

(2) The procedures for establishing
and collecting claims against
households are specified in FNS
Handbook 501, The Food Distribution
Program on Indian Reservations.

(b) Who is responsible for repaying a
household overissuance claim?

(1) All adult household members are
jointly and separately liable for the
repayment of the value of any
overissuance of Food Distribution
Program benefits to the household.

(2) Responsibility for repayment
continues even in instances where the
household becomes ineligible or is not
participating in the program.

PART 254-ADMINISTRATION OF THE
FOOD DISTRIBUTION PROGRAM FOR
INDIAN HOUSEHOLDS IN OKLAHOMA

1. The authority citation for part 254
continues to read as follows:

Authority: Pub. L. 97-98, sec. 1338; Pub.
L. 95-113.

2.In §254.2, redesignate paragraphs
(f) and (g) as paragraphs (g) and (h),
respectively, and add new paragraph (f)
to read as follows:

§254.2 Definitions.

* * * * *

(f) Overissuance means the dollar
value of commodities issued to a
household that exceeds the dollar value
of commodities it was eligible to
receive.
* * * * *

Dated: December 23, 1999.
Samuel Chambers, Jr.,
Administrator, Food and Nutrition Service.
[FR Doc. 99-33932 Filed 12-29-99; 8:45 am]
BILLING CODE 3410-30-P
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 1000
[DA-97-12]

Milk in the New England and Other
Marketing Areas; Order Amending the
Orders; Correction

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule; Correction.

SUMMARY: The Agricultural Marketing
Service (AMS), USDA, published in the
Federal Register of December 17, 1999,
a final rule that implemented and
modified a previous rule published in
the Federal Register on September 1,
1999, which consolidated the current 31
Federal milk marketing orders into 11
orders. The December 17 final rule also

made changes to the Class | differentials
contained in the September 1, 1999, rule
to comply with the Consolidated
Appropriations Act, 2000. Class |
differentials in 89 of the 3,110 counties,
parishes and cities listed were
published incorrectly. This document
corrects the Class | differentials for the
89 counties.

EFFECTIVE DATE: This correction is
effective January 1, 2000.

FOR FURTHER INFORMATION CONTACT: John
F. Borovies, Branch Chief, USDA/AMS/
Dairy Programs, Order Formulation
Branch, Room 2971, South Building,
P.O. Box 96456, Washington, DC 20090—
6456, (202) 720-6274, e-mail address
John.Borovies@usda.gov.
SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of this correction amended
§1000.52 by modifying the table

containing the Class | differentials
adjusted for location.

Need for Correction

The table listing the Class |
differentials adjusted for location by
county, parish, and city contains
inadvertent errors. The differentials
listed in the table do not reflect all of
the modifications made to the Class |
differentials contained in a correction
docket published in the Federal
Register on July 14, 1999 (64 FR 37892).

Correction of Publication

Accordingly, the publication of the
final regulations (DA-97-12), which
was the subject of FR Doc. 99-32366 (64
FR 70868, December 17, 1999) is
corrected as follows:

1. In 81000.52, the following Class |
Differentials adjusted for location
contained in the table beginning on page
70869 are corrected to read as follows:

Class |
County/parish/city State Fips__Code a%'ﬂgtigt'%r
location
FAIRFIELD ..ottt 04241 e a4 e e a4 e e e e e e e e e e e e e e e e e e e e aaeaaaeaaaaaaaaaaaaaaeaaeaaanenaaens CT 09001 3.15
HARTFORD ..... CT 09003 3.15
MIDDLESEX .... CT 09007 3.15
NEW HAVEN ...... CT 09009 3.15
NEW LONDON ... CT 09011 3.15
TOLLAND ........... CT 09013 3.15
WINDHAM ... CT 09015 3.15
KENT oo DE 10001 3.05
NEW CASTLE .... DE 10003 3.05
SUSSEX ....coovvee DE 10005 3.05
DE SOTO .. FL 12027 4.00
HARDEE .......... FL 12049 4.00
HIGHLANDS .... FL 12055 4.00
IMAINATEE ..ottt s s e e s 4 e e 44 e a4 e e a4 e e e s e e e e e e e e e e e e e e e e aaeaaaeaaaaaaaaaaaaaaeaaaaaenanaaans FL 12081 4.00
OKEECHOBEE ...ttt et b et aaetb et bttt rraa FL 12093 4.00
SARASOTA ........ 12115 4.00
ST. LUCIE .... 12111 4.00
CARROLL .... 24013 2.90
[0 = | PRSPPI 24015 3.05
FREDERICK 24021 2.90
WASHINGTON ... NC 37187 3.20
ATLANTIC ........... NJ 34001 3.05
BURLINGTON .... NJ 34005 3.05
CAMDEN ............ NJ 34007 3.05
CAPE MAY ......... NJ 34009 3.05
CUMBERLAND ... NJ 34011 3.05
GLOUCESTER ... NJ 34015 3.05
SALEM ........c....... NJ 34033 3.05
ALBANY NY 36001 2.70
BROOME ..... NY 36007 2.70
CHEMUNG ...... NY 36015 2.50
CHENANGO .... NY 36017 2.50
CLINTON ......... NY 36019 2.30
COLUMBIA ...... NY 36021 2.70
CORTLAND ..... NY 36023 2.50
DELAWARE ..... NY 36025 2.70
ESSEX ......... NY 36031 2.30
FRANKLIN NY 36033 2.30
FULTON .... NY 36035 2.50
GREENE ...... NY 36039 2.70
HAMILTON .. NY 36041 2.50
HERKIMER ...... NY 36043 2.50
JEFFERSON .... NY 36045 2.30
LI 1Y USSR NY 36049 2.30
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Class | dif-
County/parish/city State Fips__Code jufsetreedn?grl I%?:-a-
tion

IMADISON ettt e oottt e e e 4o b ettt e e e 4ok b ettt e e e e e e bt e et e e e e e b n e et e e e e e nr e reeeeeaaas NY 36053 2.50
MONTGOMERY NY 36057 2.70
ONEIDA ............ NY 36065 2.50
ONONDAGA .. NY 36067 2.50
OTSEGO ........... NY 36077 2.50
RENSSELAER NY 36083 2.70
SARATOGA ...... NY 36091 2.70
SCHENECTADY ... NY 36093 2.70
SCHOHARIE ......... NY 36095 2.70
ST. LAWRENCE NY 36089 2.30
TIOGA ....cceeeeee. NY 36107 2.50
TOMPKINS ... NY 36109 2.50
WARREN ....... NY 36113 2.50
BRADFORD ... PA 42015 2.50
BUCKS ........... PA 42017 3.05
CENTRE ..... PA 42027 2.50
CHESTER PA 42029 3.05
CLINTON ....... PA 42035 2.50
COLUMBIA .... PA 42037 2.70
DELAWARE ... PA 42045 3.05
FULTON ......... PA 42057 2.70
JUNIATA ........... PA 42067 2.70
LACKAWANNA . PA 42069 2.70
LANCASTER . PA 42071 2.90
LUZERNE ...... PA 42079 2.70
LYCOMING .... PA 42081 2.50
MIFFLIN ............ PA 42087 2.70
MONTGOMERY ... PA 42091 3.05
MONTOUR ......ccene PA 42093 2.70
NORTHUMBERLAND . PA 42097 2.70
PERRY ... PA 42099 2.70
PHILADELPHIA PA 42101 3.05
POTTER ........... PA 42105 2.50
SNYDER ..... PA 42109 2.70
SULLIVAN ......... PA 42113 2.50
SUSQUEHANNA .. PA 42115 2.50
TIOGA ....cceeeeee. PA 42117 2.50
UNION ..... PA 42119 2.70
WAYNE ....... PA 42127 2.70
WYOMING ..... PA 42131 2.50
YORK ....cccce.... PA 42133 2.90
CHITTENDEN VT 50007 2.50
ESSEX ........... VT 50009 2.40
LAMOILLE ..... .| VT 50015 2.50
WINDSOR ..ttt ettt e e o4 bttt oo 4ok b ettt e e e sk b ettt e e e e e e a et e e et e e e e e b e r e e e e e e e natneee VT 50027 2.80

Dated: December 22, 1999.
Kathleen A. Merrigan,

Administrator, Agricultural Marketing
Service.

[FR Doc. 99-33726 Filed 12—29-99; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97
[Docket No. 29885; Amdt. No. 1967]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—1. FAA Rules
Docket, FAA Headquarters Building,
800 Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800



73388

Federal Register/Vol. 64, No. 250/ Thursday, December 30, 1999/Rules and Regulations

Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
US Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954-4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPSs, their
complex nature, and the need for a
special formal make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the

SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMSs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body to technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current. It, therefore—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on December 23,
1999.
L. Nicholas Lacey,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulation (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows.

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

8897.23, 97.25, 95.27, 97.29, 97.31, 97.33
and 97.35 [Amended]

By amending § 97.23 VOR, VOR/DME,
VOR or TACAN, and VOR/DME or
TACAN; §97.25 LOC, LOC/DME, LDA,
LDA/DME, SDF, SDF/DME; §97.27
NDB, NDB/DME; §97.29 ILS, ILS/DME,
ISMLS, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
identified as follows:

* * * Effective Upon Publication

FDC Date | State City Airport FDC number SIAP

12/01/99 ... | CA Vacaville ......ccoccevviiieiiiieiiiiceieee NUE TIree .oovieiiiiieeeeeecece e FDC 9/9622 | GPS RWY 20 AMDT 1...

12/03/99 ... | HI Kailua-Kona Keahole-Kona Intl FDC 9/9519 | VOR/DME OR TACAN OR
GPS Rwy 17, AMDT 3...

This corrects NOTAM Pub-

lished IN TL 00-01.

12/08/99 ... | PA POttStOWN ...coviiiiiiiii, Pottstown-Limerick .........cccocceniennen. FDC 9/9584 | NDB Rwy 28 AMDT 1...

12/08/99 ... | TX Laredo ......ccoveeiiiiiieee e Laredo Intl ......coooveiiiiiiiiicieeec, FDC 9/9596 | NDB OR GPS Rwy 17R.
AMDT 9A...

12/08/99 ... | TX Laredo ....ocooceeeiiiiiieiee e Laredo Intl .......ccoeeeviiieiiiiieieeee FDC 9/9601 NDB OR GPS Rwy 17L,
AMDT 2A...



Federal Register/Vol. 64, No. 250/ Thursday, December 30, 1999/Rules and Regulations

73389

FDC Date | State City Airport FDC number SIAP

12/08/99 ... | TX LONGVIEW ...oooiiiiiiiiiiiiccice e Gregg County .......cccceeeiiiiiiiiiiieee, FDC 9/9602 | NDB Rwy 13, AMDT 14...

12/09/99 ... | NC Siler City .veeeeeeeeeieeeeeee e Siler City MUNi ....coveniiieieeceeeen, FDC 9/9616 | VOR OR GPS-A, AMDT
1A...

12/09/99 ... | NC Siler City .veeeeeeeeeieeeeeee e Siler City MUNi ....coveniiieieeceeeen, FDC 9/9620 | NDB OR GPS Rwy 22,
ORIG-A...

12/09/9 ..... X Laredo ......ccccovvieeiiieereeee Laredo Intl .....cooveieiiniciceee FDC 9/9609 | VOR/DME OR TACAN OR
GPS Rwy 32, AMDT
9A...

12/09/99 ... | TX Laredo ......cccceviiiiiiieeeee Laredo Intl .....coveiieiiniciee FDC 9/9610 | VOR/DME OR TACAN OR
GPS Rwy 14, AMDT 9...

12/09/99 ... | TX Laredo ......cccceviiiiiiieeeee Laredo Intl .....coveiieiiniciee FDC 9/9611 | LOC BC Rwy 35L, AMDT
1.

12/13/99 ... | LA Shidell oo Slidell .o FDC 9/9672 | VOR/DME OR GPS Rwy
18, AMDT 3A...

12/13/99 ... | MS Aberdeen AMOrY .......cccceevvviniieniiennns Aberdeen/Monroe County ................ FDC 9/9661 | VOR OR GPS Rwy 18,
AMDT 6A...

12/14/99 ... | AK HOMET .o HOMET .o FDC 9/9697 | GPS Rwy 3, ORIG-A...

12/14/99 ... | IL Chicago Chicago-O’Hare Intl ... | FDC 9/9712 | ILS Rwy 9L, AMDT 6A...

12/14/99 ... | MD Cumberland .........cccceveiiiiiniiiie, Greater Cumberland Regional ......... FDC 9/9710 | LOC/DME Rwy 23, AMDT
5D...

12/14/99 ... | MD Cumberland .........cccceveiiiiiniiiie, Greater Cumberland Regional ......... FDC 9/9711 | LOC-A AMDT 3C...

12/14/99 ... | TN Nashville ........cccoeiiiiiiiiiee, Nashville Intl ..o, FDC 9/9716 | ILS Rwy 2R (CAT I, II, 1I)
AMDT 5A...

12/14/99 ... | TX Midland ..o Midland INtl .....ooveiiiiiciieee FDC 9/9706 | LOC BC Rwy 28, AMDT
12A...

This Replaces FDC 9/9393

12/15/99 ... | FL Fort Pierce ......cccccooveveiiieniiicien, St. Lucie County Intl ........ccccovvnnnenen FDC 9/9753 | GPS Rwy 9, ORIG-A...

12/15/99 ... | NC Albemarle ... Stanly County ......cccceeveeiiieniiiieen FDC 9/9741 | NDB OR GPS Rwy 22L,
ORIG-C...

12/15/99 ... | NC Albemarle Stanly County ......cccceeveeiiieniiiieen FDC 9/9742 | GPS Rwy 4R, ORIG-B...

12/15/99 ... | NC Albemarle Stanly County ..... FDC 9/9743 | ILS Rwy 22L, ORIG-A...

12/15/99 ... | TX Gainesville Gainesville Muni FDC 9/9774 | NDB Rwy 7, AMDT 8...

This Replaces FDC 9/9274.

12/15/99 ... | TX Greenville ..o Greenville/Majors .........cccceveenienieene. FDC 9/9775 | NDB OR GPS Rwy 17,
AMDT 5...

12/15/99 ... | WY CASPET . Natrona County Intl .......ccccccveereennnen. FDC 9/9744 | ILS Rwy 3, AMDT 5...

12/20/99 ... | TX Gainesville .......ccooviiiiiiiiii e Gainesville MUNi .......cccooeveveeniinneene FDC 9/9923 | GPS Rwy 17, ORIG...

This Replaces FDC 9/9275.

12/21/99 ... | NE North Platte .........ccccooviieviiiniiiie, North Platte Regional Airport Lee | FDC 9/9961 | NDB OR GPS Rwy 30R,

Bird Field. AMDT 3...
12/21/99 ... | NE North Platte .........ccccooviieviiiniiiie, North Platte Regional Airport Lee | FDC 9/9962 | ILS Rwy 30R, AMDT 5B...
Bird Field.

12/21/99 ... | TX Midland ... Midland INtl ...oooviiiiieee FDC 9/9963 | VOR/DME OR TACAN Rwy
34L, AMDT 9A...

This Replaces FDC
NOTAM 9/9392.

[FR Doc. 99-33936 Filed 12-29-99; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 210, 228, 229, and 240
[Release No. 34-42266; File No. S7-22-99]
RIN 3235-AH83

Audit Committee Disclosure

AGENCY: Securities and Exchange
Commission.
ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission is adopting new rules and
amendments to its current rules to
require that companies’ independent
auditors review the companies’
financial information prior to the

companies filing their Quarterly Reports
on Form 10-Q or Form 10-QSB with the
Commission, and to require that
companies include in their proxy
statements certain disclosures about
their audit committees and reports from
their audit committees containing
certain disclosures. The rules are
designed to improve disclosure related
to the functioning of corporate audit
committees and to enhance the
reliability and credibility of financial
statements of public companies.
DATES: Effective Date: January 31, 2000.
Compliance Dates: Registrants must
obtain reviews of interim financial
information by their independent
auditors starting with their Forms 10-Q
or 10-QSB to be filed for fiscal quarters
ending on or after March 15, 2000.
Registrants must comply with the new
proxy and information disclosure
requirements (e.g., the requirement to

include a report of their audit
committee in their proxy statements,
provide disclosures regarding the
independence of their audit committee
members, and attach a copy of the audit
committee’s charter) for all proxy and
information statements relating to votes
of shareholders occurring after
December 15, 2000. Companies who
become subject to Item 302(a) of
Regulation S—K as a result of today’s
amendments must comply with its
requirements after December 15, 2000.
Registrants voluntarily may comply
with any of the new requirements prior
to the compliance dates.

FOR FURTHER INFORMATION CONTACT:
Mark Borges, Attorney-Adviser,
Division of Corporation Finance (202—
942-2900), Meridith Mitchell, Senior
Counselor, Office of the General
Counsel (202-942-0900), or W. Scott
Bayless, Associate Chief Accountant, or
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Robert E. Burns, Chief Counsel, Office of
the Chief Accountant (202—-942-4400).
SUPPLEMENTARY INFORMATION: The
Commission is adopting amendments to
Rule 10-01 of Regulation S—X,* Item
310 of Regulation S-B,? Item 7 of
Schedule 14A ® under the Securities
Exchange Act of 1934 (the “Exchange
Act”)s,4 and Item 302 of Regulation

S—K.”> Additionally, the Commission is
adopting new Item 306 of Regulation
S—K® and Item 306 of Regulation S-B.”

|. Executive Summary

We are adopting new rules and
amendments to current rules to improve
disclosure relating to the functioning of
corporate audit committees and to
enhance the reliability and credibility of
financial statements of public
companies.® As more fully described in
the Proposing Release, the new rules
and amendments are based in large
measure on recommendations made by
the Blue Ribbon Committee on
Improving the Effectiveness of
Corporate Audit Committees (the “Blue
Ribbon Committee”).® The new rules
and amendments have been adopted in
most respects as proposed, with
modifications discussed below.

Audit committees play a critical role
in the financial reporting system by
overseeing and monitoring
management’s and the independent
auditors’ participation in the financial
reporting process. We have seen a
number of significant changes in our
markets, such as technological
developments and increasing pressure
on companies to meet earnings
expectations,10 that make it ever more
important for the financial reporting
process to remain disciplined and
credible.** We believe that additional
disclosures about a company’s audit

117 CFR 210.10-01.

217 CFR 228.310.

317 CFR 240.14a-101.

415 U.S.C. §78a et seq.

517 CFR 229.302.

617 CFR 229.306.

717 CFR 228.306.

8The new rules and amendments were proposed
in Exchange Act Release No. 41987 (Oct. 7, 1999)
[64 FR 55648] (the “‘Proposing Release”™).

9 See Report and Recommendations of the Blue
Ribbon Committee on Improving the Effectiveness
of Corporate Audit Committees (1999) (the “Blue
Ribbon Report™). The Blue Ribbon Report is
available on the internet at http://www.nasd.com
and http://www.nyse.com.

19See, e.g., Jack Ciesielski, Editorial, More
Second-Guessing: Markets Need Better Disclosure of
Earnings Management, Barrons, Aug., 24, 1998, at
47.

11 The Commission recently filed 30 enforcement
actions against 68 individuals and companies for
fraud and related misconduct in the accounting,
reporting, and disclosure of financial results by 15
different public companies. See SEC Press Release
99-124 (Sept. 28, 1999).

committee and its interaction with the
company’s auditors and management
will promote investor confidence in the
integrity of the financial reporting
process. In addition, increasing the level
of scrutiny by independent auditors of
companies’ quarterly financial
statements should lead to fewer year-
end adjustments, and, therefore, more
reliable financial information about
companies throughout the reporting
year.

Accordingly, the new rules and
amendments:

* Require that companies’
independent auditors review the
financial information included in the
companies’ Quarterly Reports on Form
10-Q or 10-QSB prior to the companies
filing such reports with the Commission
(see Section Ill.A below);

» Extend the requirements of Item
302(a) of Regulation S—K (requiring at
fiscal year end appropriate
reconciliations and descriptions of any
adjustments to the quarterly information
previously reported in a Form 10-Q for
any quarter) *? to a wider range of
companies (see Section I1l.A below);

* Require that companies include
reports of their audit committees in
their proxy statements;*® in the report,
the audit committee must state whether
the audit committee has: (i) Reviewed
and discussed the audited financial
statements with management; (ii)
discussed with the independent
auditors the matters required to be
discussed by Statement on Auditing
Standards No. 61, as may be modified
or supplemented; and (iii) received from
the auditors disclosures regarding the
auditors’ independence required by
Independence Standards Board
Standard No. 1,*® as may be modified or
supplemented, and discussed with the
auditors the auditors’ independence (see
Section I11.B below);

* Require that the report of the audit
committee also include a statement by
the audit committee whether, based on
the review and discussions noted above,
the audit committee recommended to
the Board of Directors that the audited
financial statements be included in the
company’s Annual Report on Form
10-K or 10-KSB (as applicable) for the
last fiscal year for filing with the
Commission (see Section I11.B below);

1217 CFR 229.302(a).

13 References in this release to proxy statements
also include information statements.

14 See Codification of Statements on Auditing
Standards, AU §380 (““'SAS 61”).

1% Independence Standards Board Standard No. 1,
Independence Discussions with Audit Committees
(“ISB Standard No. 1”). A copy of ISB Standard No.
1 can be obtained at www.cpaindependence.org.

« Require that companies disclose in
their proxy statements whether their
Board of Directors has adopted a written
charter for the audit committee, and if
so, include a copy of the charter as an
appendix to the company’s proxy
statements at least once every three
years (see Section I11.C below);

¢ Require that companies, including
small business issuers,*® whose
securities are quoted on Nasdaqg or listed
on the American Stock Exchange
(“AMEX") or New York Stock Exchange
(“NYSE”), disclose in their proxy
statements whether the audit committee
members are “independent” as defined
in the applicable listing standards,*’
and disclose certain information
regarding any director on the audit
committee who is not
“independent’(see Section I11.D below);
require that companies, including small
business issuers, whose securities are
not quoted on Nasdaq or listed on the
AMEX or NYSE disclose in their proxy
statements whether, if they have an
audit committee, the members are
“independent,” as defined in the
NASD’s, AMEX’s or NYSE’s listing
standards, and which definition was
used (see Section I11.D below); and

« Provide “‘safe harbors” for the new
proxy statement disclosures to protect
companies and their directors from
certain liabilities under the federal
securities laws (see Section I11.E below).

To provide companies with the
opportunity to evaluate their
compliance with the revised listing
standards of the NASD, AMEX, and
NYSE and to prepare for the new
disclosure requirements, we are
providing transition periods for
compliance with the new requirements
(see Section V below).

I1. Background

As discussed in the Proposing
Release, given the changes in our
markets, such as the increasing number
of investors entering our markets and
changes in the way and speed with
which investors receive information, it
is vitally important for investors to
remain confident that they are receiving
the highest quality financial reporting.
The demand for reliable financial
information appears to be at an all time
high, as technology makes information

16 «“Small business issuer’ is defined in Item
10(a)(1) of Regulation S-B, 17 CFR 228.10(a)(1), as
a company with less than $25 million in revenues
and market capitalization.

17 The listing standrds of the National Association
of Securities Dealers (“NASD’’), AMEX and NYSE
are available on their websites at: http://
www.nasd.com, http://www.amex.com, and http://
www.nyse.com, respectively. See infra note 27
regarding recent changes to the listing standards of
the NASD, AMEX, and NYSE.
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available to more people more quickly.
The new dynamics of our capital
markets have presented companies with
an increasingly complex set of
challenges. One challenge is that
companies are under increasing
pressure to meet earnings
expectations.*® We have become
increasingly concerned about
inappropriate “‘earnings management,”
the practice of distorting the true
financial performance of the company.*®

The changes in our markets and the
increasing pressures on companies to
maintain positive earnings trends have
highlighted the importance of strong
and effective audit committees. Effective
oversight of the financial reporting
process is fundamental to preserving the
integrity of our markets. Audit
committees play a critical role in the
financial reporting system by overseeing
and monitoring management’s and the
independent auditors’ participation in
the financial reporting process. Audit
committees can, and should, be the
corporate participant best able to
perform that oversight function.

As discussed more fully in the
Proposing Release, since the early
1940s, the Commission, along with the
auditing and corporate communities,
has had a continuing interest in
promoting effective and independent
audit committees. Most recently, the
NYSE and NASD sponsored the Blue
Ribbon Committee in response to ‘“‘an
increasing sense of urgency surrounding
the need for responsible financial
reporting given the market’s increasing
focus on corporate earnings and a long
and powerful bull market.” 2° The new
rules and amendments affirm what have
long been considered sound practice
and good policy within the accounting
and corporate communities.?*

While almost all of the commenters
that provided comment letters on the
Proposing Release 22 supported our

18 See, e.g., Carol J. Loomis et al., Lies, Damned
Lies, and Managed Earnings, Fortune, Aug. 2, 1999,
at 74; Thor Valdmanis, Accounting Abracadabra,
USA Today, Aug. 11, 1998, at 1B; Bernard Condon,
Pick a Number, Any Number, Forbes, Mar. 23, 1998,
at 124; Justin Fox & Rajiv Rao, Learn to Play the
Earnings Game, Fortune, Mar. 31, 1997, at 76.

19See, e.g., Arthur Levitt, Chairman, SEC,
Address to the NYU Center for Law and Business
(Sept. 28, 1998). A copy of this speech is available
on the SEC’s website at www.sec.gov.

29 Blue Ribbon Report, supra note 9, at 17.

21 see Advisory Panel on Auditor Independence
(“Kirk Panel’”), Strengthening the Professionalism
of the Independent Auditor, Report by the Oversight
Board of the SEC Practice Section, American
Institute of Certified Public Accountants (“AICPA”)
(Sept. 13, 1994) (the “’Kirk Panel Report’); see also
Report of the National Commission on Fraudulent
Financial Reporting (Oct. 1987) (the “Treadway
Report™).

22'you may read and copy the comment letters in
our Public Reference Room at 450 Fifth Street,

goals of improving disclosure about
audit committees and enhancing the
reliability and credibility of financial
statements, many commenters suggested
alternative approaches to achieving
those goals. Some commenters believed
that we should impose more rigorous
requirements.>® Other commenters
recommended that we not adopt certain
aspects of the proposals. In this regard,
the concern most frequently expressed
was that as a result of the new
requirements to provide certain
disclosures in a report, audit
committees may be exposed to
additional liability, and that
consequently it may be difficult for
companies to find qualified people to
serve on audit committees.?*

It is not our intention to subject audit
committee members to increased
liability. We addressed concerns about
liability by modifying our initial
proposals from the Blue Ribbon
Committee’s recommendations and by
providing safe harbor protections.
Nevertheless, we appreciate that many
commenters continue to be concerned
about the audit committee report
generally, and specifically the
requirement that the audit committee
state whether anything has come to the
attention of the members of the audit
committee that caused the audit
committee to believe that the audited
financial statements included in the
company’s Annual Report on Form
10K or 10-KSB contain an untrue
statement of material fact or omit to
state a material fact necessary to make
the statements made, in light of the
circumstances under which they were
made, not misleading.

In response, we have modified that
disclosure item, which was the subject
of most of the commentary. We are
adopting, instead, one of the other
alternatives proposed—the audit
committee must state whether, based on
the review and discussion of the audited
financial statements with management
and discussions with the independent
auditors, the audit committee
recommended to the Board that the
audited financial statements be

N.W., Washington, D.C. 20549. Ask for File No. S7—
22-99. You may view the comment letters that were
submitted by electronic mail at the Commission’s
web site: www.sec.gov.

233ee, e.g., Letter dated November 8, 1999 from
Sarah A.B. Teslik, Executive Director, Council of
Institutional Investors; Letter dated October 14,
1999 from Robert B. Hodes, Willkie Farr &
Gallagher.

243ee, e.g., Letter dated November 29, 1999 from
Stephanie B. Mudick, General Counsel—Corporate
Law, Citigroup Inc. (“‘Citigroup Letter’); Letter
dated November 22, 1999 from Michael L. Conley,
Executive Vice President and CFO, McDonald’s
Corporation.

included in the company’s Annual
Report on Form 10-K or 10-KSB (as
applicable) for the last fiscal year for
filing with the Commission. As we
discussed in the Proposing Release, we
do not believe that improved disclosure
about the audit committee and
increased involvement by the audit
committee should result in increased
exposure to liability. Consequently, we
believe that this modification, together
with the safe harbors, should further
alleviate concerns about increased
liability exposure, while promoting our
goal of improving the financial reporting
process.

Some commenters expressed concern
about applying the new requirements to
small businesses, particularly the
interim financial review requirement.
We have considered those comments
carefully. We think that improvements
in the financial reporting process for
companies of all sizes is important for
promoting investor confidence in our
markets.?® In this regard, because we
have seen instances of financial fraud at
small companies as well as at large
companies,?® we think that improving
disclosures about the audit committees
of small and large companies is
important. As discussed in the
Proposing Release, interim financial
information generally may include more
estimates than annual financial
statements, but interim financial
statements have never been subject to
the discipline provided by having
auditors associated with these
statements on a timely basis. Investors,
however, rely on and react quickly to
quarterly results of companies, large and
small. Accordingly, we believe that it is
appropriate to require small business
issuers to obtain reviews of interim
financial information. As discussed
below, however, small business issuers
are not included in the expanded group
of issuers subject to Item 302(a)
disclosure requirements. In addition, we
think that the transition period should
help small businesses prepare for and
adapt to the new requirements.

The Blue Ribbon Committee also
made recommendations that call for
action by the NASD, the NYSE, and the
AICPA. In response, the NASD and
NYSE proposed, and the Commission

25See, e.g., Letter dated November 19, 1999 from
the New York State Bar Association, Committee on
Securities Regulation (“NYS Bar Letter’”) and Letter
dated November 17, 1999 from KPMG LLP (“KPMG
Letter’”) supporting application of the amendments
and new rules to companies of all sizes.

26 See supra note 11; see also Beasley, Carcello,
and Hermanson, Fraudulent Financial Reporting:
1987-1997, An Analysis of U.S. Public Companies
(Mar. 1999) (study commissioned by the Committee
of Sponsoring Organizations of the Treadway
Commission) (the ““COSO Report”).
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approved, changes to their listing
standards,?” and the Auditing Standards
Board (““ASB”) recently proposed
amg(?dments 25 to SAS 612° and SAS
71.

I11. Discussion of New Rules and
Amendments

A. Pre-Filing Review of Quarterly
Financial Statements; Item 302(a)

We are adopting, as proposed,
amendments to Rule 10-01(d) of
Regulation S—X and Item 310(b) of
Regulation S—B to require that a
company’s interim financial statements
be reviewed by an independent public
accountant prior to the company filing
its Form 10-Q or 10-QSB with the
Commission.>” The amendments would
require that independent auditors
follow ““professional standards and
procedures for conducting such reviews,
as established by generally accepted
auditing standards, as may be modified

1

27 see Order Approving Proposed Rule Change by
the NASD, Exchange Act Release 42231, File No.
SR-NASD-99-48; Order Approving Proposed Rule
Change by the NYSE, Exchange Act Release No.
42233, File No. SR-NYSE-99-39. While the Blue
Ribbon Committee’s recommendations were
directed to the NYSE and the NASD, the AMEX
proposed, and the Commission approved, rule
changes to AMEX’s listing standards. See Order
Approving Proposed Rule Change by the AMEX,
Exchange Act Release No. 42232, File No. SR—
Amex—99-38.

28 See Exposure Draft for Proposed Statement on
Auditing Standards: Amendments to Statements on
Auditing Standard No. 61, Communication with
Audit Committees and Statements on Auditing
Standard No. 71, Interim Financial Information
(Oct. 1, 1999) (“‘ASB Exposure Draft”). A copy of
the ASB Exposure Draft can be obtained at
www.aicpa.org/members/div/auditstd/drafts.htm.

29SAS 61 requires independent auditors to
communicate certain matters related to the conduct
of an audit to those who have responsibility for
oversight of the financial reporting process,
specifically the audit committee. Among the
matters to be communicated to the audit committee
are: (1) Methods used to account for significant
unusual transactions; (2) the effect of significant
accounting policies in controversial or emerging
areas for which there is a lack of authoritative
guidance or consensus; (3) the process used by
management in formulating particularly sensitive
accounting estimates and the basis for the auditor’s
conclusions regarding the reasonableness of those
estimates; and (4) disagreements with management
over the application of accounting principles, the
basis for management’s accounting estimates, and
the disclosures in the financial statements.

39 See Codification of Statements on Auditing
Standards, AU § 722. SAS 71 provides guidance to
independent accountants on performing reviews of
interim financial information.

311n the Proposing Release, we solicited comment
on whether to require companies to disclose
whether their quarterly financial statements have
been reviewed by independent auditors. We are not
adopting that requirement, but are retaining the
current requirement of Rule 10-01(d) of Regulation
S-X, 17 CFR 210.10-01(d), that if a company
discloses that an independent auditor has
performed a review of interim financial
information, it must file a copy of the auditor’s
report. A conforming change to Item 310(b) has
been made as proposed.

or supplemented by the Commission.”
Under current auditing standards, this
means that the auditors would be
required to follow the procedures set
forth in SAS 71, or such other auditing
standards that may in time modify,
supplement, or replace SAS 71.

As noted above, we believe that more
discipline is needed for the guarterly
financial reporting process.®* We
believe that the reviews required will
facilitate early identification and
resolution of material accounting and
reporting issues because the auditors
will be involved earlier in the year.
Early involvement of the auditors
should reduce the likelihood of
restatements or other year-end
adjustments and enhance the reliability
of financial information. In addition, as
a result of changes in the markets,
companies may be experiencing
increasing pressure to ‘““manage” interim
financial results. Inappropriate earnings
management could be deterred by
imposing more discipline on the process
of preparing interim financial
information before filing such
information with the Commission.

Many commenters supported the
interim review requirement.*® Several
commenters expressed concern,
however, about the cost of obtaining
interim reviews, Earticularly for small
business issuers.®* As discussed above,
we believe that improving the interim
reporting process is important for
companies of all sizes. As noted in the
Proposing Release, we understand that
the five largest U.S. accounting firms
and other firms have policies to require

32|n 1989, the Commission issued a concept
release on whether it should propose amendments
to its rules to require more involvement of the
independent accountant in the preparation of
interim financial information. See Exchange Act
Release No. 26949 (June 20, 1989) [54 FR 27023].
The Treadway Commission recommended that the
SEC require independent public accountants to
review quarterly financial data before a company
releases it to the public. Treadway Report, supra
note 21, at 53.

33 See, e.g., Letter dated November 29, 1999 from
The Business Roundtable (*“We believe that a
requirement for such a review would not impose a
substantial burden and would help to improve the
investor’s comfort with interim statements’’); Letter
dated November 23, 1999 from Mark Wovsaniker,
Vice President—Accounting Policy, America
Online Incorporated (““To promote the accuracy and
the high quality of the quarterly results, the
auditor’s regular involvement throughout the year,
not just once at the end of each year, is necessary”);
Letter dated November 22, 1999 from the
Association for Investment Management and
Research—Advocacy Advisory Committee (“AIMR
Letter””) (“[The proposal] will require auditor
involvement throughout the year, which should
help mitigate earnings management, as well as
reduce the likelihood of restatements or other year-
end adjustments’).

34See, e.g., Letter dated December 3, 1999 from
the American Bar Association—Section of Business
Law (“ABA Letter”).

that their clients have reviews of
quarterly financial statements as a
condition to acceptance of the audi
Consequently, those firms already have
implemented the new requirement for
the companies that are audited by those
firms.

In the Proposing Release, we solicited
comment on whether, in light of the
proposal to require interim reviews, we
should require all companies to comply
with Item 302(a) of Regulation S—K.
Currently, under Item 302(a) of
Regulation S—K, larger, more widely-
held companies *® supplement their
annual financial information with
disclosures of selected quarterly
financial data. Item 302(a) requires
appropriate reconciliations and
descriptions of any adjustments to the
quarterly information previously
reported in a Form 10-Q for any quarter.
The selected financial data must be
reviewed by the independent auditors
in accordance with SAS 71, but the
review can occur at the end of the year
and as part of the audit of the annual
financial statements. We are amending
Item 302(a) to extend the requirements
to all companies *’ (except small
business issuers filing on small business
forms) that have securities registered
under Sections 12(b) 38 or 12(g) *° of the
Exchange Act regardless of the size of
the company or public float.*°

Regulation S—B does not require small
business issuers to provide Item 302(a)
type disclosures. Today’s amendments
continue to exclude small business
issuers filing under Regulation S—B from

t35

35 One firm’s policy apparently applies only to
clients filing selected quarterly financial data under
Item 302(a) of Regulation S-K, 17 CFR 229.302(a).

36 prior to today’s amendments, Item 302(a)
required registrants to provide Item 302(a)
information if the registrant met certain tests, but
not limited to: (1) Two of the three following
requirements: (a) Shares outstanding have a market
value of at least $2.5 million; (b) the minimum bid
price is at least $5 per share; or (c) the registrant
has at least $2.5 million of capital, surplus, and
undivided profits; and (2) the registrant and its
subsidiaries: (a) Have had net income after taxes but
before extraordinary items and the cumulative
effect of a change in accounting of at least $250,000
for each of the last three fiscal year; or (b) had total
assets of at least $200 million for the last fiscal year
end.

37 See, e.g., KPMG Letter, supra note 25,
supporting this amendment.

%815 U.S.C. §78I(b).

3915 U.S.C. § 78I(g).

“%We are eliminating the requirement for large,
widely-traded insurance companies, which file
periodic reports solely pursuant to Section 15(d) of
the Exchange Act, to provide Item 302(a)
information. It is noted in this regard that other
types of issuers reporting solely pursuant to Section
15(d) are not required to provide Item 302(a)
information. The Item 302(a) amendments will
accord insurance companies the same treatment
under Item 302(a) as other issuers that report solely
pursuant to Section 15(d).
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those disclosure requirements,** but we
will continue to consider whether and
how such requirements should apply to
small business issuers.

We believe that the amendments to
Item 302(a) are consistent with the new
requirement to obtain interim reviews.
Both new measures should add
discipline to the process of preparing
and reporting quarterly financial
information. Both should also encourage
early identification of accounting issues
and resolution of those issues before
they must be subject to an auditor’s
review or a “‘reconciling” disclosure
under Item 302(a)(2). Because the
information to be disclosed should be
readily available from each company’s
Form 10-Q filings, no additional audit
or review costs will be imposed by the
amendments to Item 302(a).

B. The Audit Committee Report

We are adopting new Item 306 of
Regulations S—K and S-B and Item
7(e)(3) of Schedule 14A that require the
audit committee to provide a report in
the company’s proxy statement. The
required disclosure will help inform
shareholders of the audit committee’s
oversight with respect to financial
reporting, and underscore the
importance of that role.

Many commenters were concerned
that a report by the audit committee that
indicates whether various discussions
have occurred would expose the audit
committee members to increased
scrutiny and liability.*? We do not
believe that will be the case. Under state
corporation law, the more informed the
audit committee becomes through its
discussions with management and the
auditors, the more likely that the
“business judgment rule” will apply
and provide broad protection.*® Those
discussions should serve to strengthen
the “information and reporting system”
that should be in place.** Adherence to

41 3ee Letter dated November 29, 1999 from Ernst
& Young recommending that the criteria for Item
302(a) compliance be based on a company’s market
capitalization, such as above $25 million.

“2See, e.g., Letter dated November 24, 1999 from
Tommy Chisholm, Secretary, Southern Company;
Citigroup Letter, supra note 24. But see Letter dated
November 26, 1999 from Peter C. Clapman, Senior
Vice President and Chief Counsel, Investments,
Teachers Insurance and Annuity Association
College Retirement Equities Fund (“TIAA-CREF
Letter’).

“3See 1 American Law Institute, Principles of
Corporate Governance: Analysis and
Recommendations 134-98 (1994); In re Caremark
Int’l Inc. Derivative Litig., 698 A.2d 959, 967-70
(Del. Ch. 1996).

44 Caremark, 698 A.2d at 970 (boards must assure
“themselves that information and reporting systems
exist in the organization that are reasonably
designed to provide to senior management and to
the board itself timely, accurate information
sufficient to allow management and the board, each

a sound process should result in less,
not more, exposure to liability.*®
Accordingly, we are adopting, as
proposed, the requirement that the audit
committee disclose whether the audit
committee has reviewed and discussed
the audited financial statements with
management and discussed certain
matters with the independent
auditors.*® Under paragraphs (a)(1),
(2)(2), and (a)(3) of Item 306 (paragraph
(a)(4) is discussed separately, below),
audit committees must state whether:

(1) The audit committee has reviewed 4’
and discussed the audited financial
statements with management;

(2) The audit committee has discussed
with the independent auditors the matters
required to be discussed by SAS 61, as may
be modified or supplemented; “® and

(3) The audit committee has received the
written disclosures and the letter from the
independent auditors required by ISB
Standard No. 1, as may be modified or
supplemented, and has discussed with the
auditors the auditors’ independence.

If the company does not have an audit
committee, the board committee tasked
with similar responsibilities, or the full
board of directors, would be responsible
for the disclosure.

The disclosure required by paragraph
(2)(3) relates to written disclosures, a
letter from the independent auditors,
and discussions between the audit
committee and the independent
auditors required by ISB Standard No. 1.
The Commission has long recognized

within its scope, to reach informed judgments
concerning both the corporation’s compliance with
law and its business performance’).

45 See generally Report of the Public Oversight
Board (““POB’’), ““‘Directors, Management, and
Auditors: Allies in Protecting Shareholder
Interests,” in which the POB discusses, among
other things, a recommendation of the Kirk Panel
to require audit committees to discuss with
management and the auditors the quality of the
accounting principles and judgments used in
preparing financial statements. The POB notes its
belief that compliance with that recommendation
would not increase the exposure of board members
to litigation because, among other things, the
procedures will reduce the possibility that the
financial statements are in fact misleading, thereby
reducing the danger of finding directors at fault,
and the additional steps taken should be persuasive
in convincing courts and juries that the financial
statements were prepared with care.

6 At least in some measure, these discussions are
already prescribed by the auditing literature. See
SAS 61. See, e.g., Letter dated November 29, 1999
from America’s Community Bankers and Letter
dated November 22, 1999 from the Massachusetts
Financial Services Company supporting the
requirements of paragraphs (a)(1), (2) and (3).

47 We recognized that the auditing literature
defines the term “review” to include a particular set
of required procedures. See SAS 71. In using the
term “‘reviewed” in the new disclosure
requirement, we are not suggesting that the audit
committee members can or should follow the
procedures required of auditors performing reviews
of interim financial statements.

48 See ASB Exposure Draft, supra note 28.

the importance of auditors being
independent from their audit clients.*®
Public confidence in the reliability of a
company’s financial statements depends
on investors perceiving the company’s
auditors as being independent from the
company.

As noted above, paragraph (a)(4) was
the subject of the most criticism.
Commenters expressed concern about
increased liability exposure, which they
believed may result in qualified audit
committee members resigning or
companies having difficulty recruiting
qualified members.®® Some
commenters, on the other hand, were
skeptical that there would be increased
liability exposure.>*

Because of concerns about liability,
we did not propose the disclosure
requirement recommended by the Blue
Ribbon Committee,>? but instead
proposed that the audit committee
indicate whether, based on its
discussions with management and the
auditors, its members became aware of
material misstatements or omissions in
the financial statements. As discussed
in the Proposing Release, we did not
intend, nor do we believe, that the
proposed disclosure about the audit
committee and increased involvement
by the audit committee would result in
increased exposure to liability. Because
commenters continued to be concerned,
however, we are adopting an alternative
contained in the Proposing Release. We
believe that the revised language,
together with the safe harbors, addresses
those concerns.

As adopted, new paragraph (a)(4)
requires the audit committee to state
whether, based on the review and
discussions referred to in paragraphs
(a)(1) through (a)(3), it recommended to
the Board of Directors that the financial
statements be included in the Annual
Report on Form 10-K or 10-KSB for the
last fiscal year for filing with the
Commission.>® Because the new

49 The federal securities law recognize the
importance of independent auditors. See, e.g., Items
25 and 26 of Schedule A of the Securities Act and
Sections 12(b)(1)(J) and 13(a)(2) of the Exchange
Act, 15 U.S.C. 78I(b)(1)(J) and 78m(a)(2).

50 See supra note 24.

51See, e.g., TIAA-CREF Letter, supra note 42.

52The Blue Ribbon Committee recommended that
the audit committee state that, in reliance on the
review and discussions with management and the
auditors, the audit committee “believes that the
company’s financial statements are fairly presented
in conformity with Generally Accepted Accounting
Principles (GAAP) in all material respects.” Blue
Ribbon Report, supra note 9, at 35.

53 For closed-end investment companies,
paragraph (a)(4) clarifies that this requirement
applies to financial statements included in a fund’s
annual report to shareholders required by Section
30(e) of the Investment Company Act of 1940 and

Continued
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language in paragraph (a)(4) focuses on
the annual audited financial statements
and the filing of those financial
statements with the Commission, we
believe that this requirement will
provide investors with a better
understanding of the audit committee’s
oversight role in the financial reporting
process. The audit committee’s
recommendation that the financial
statements be used in Commission
filings already is implicit in, and is
consistent with, board members signing
the company’s Annual Report on Form
10—K or 10-KSB.>* Further, several
commenters preferred this alternative.®
In addition, in performing its
oversight function, the audit committee
likely will be relying on advice and
information that it receives in its
discussions with management and the
independent auditors. Accordingly, the
text of the new requirement
acknowledges that the audit committee
had such discussions with management
and the auditors, and, based on those
discussions, made decisions about the
financial statements and the filing of the
company’s Form 10-K or 10-KSB. This
approach is consistent with state
corporation law that permits board

rule 30d-1. These reports must be filed with the
Commission pursuant to Rule 30b2-1, 17 CFR
270.30b2-1, under the Investment Company Act of
1940. Commenters disagreed about whether closed-
end funds be excluded altogether from the new
proxy statement disclosure requirements. See, e.g.,
ABA Letter, supra note 34; Letter dated November
29, 1999 from Stuart M. Strauss, Morgan Stanley
Dean Witter; Letter dated November 29, 1999 from
Arthur Andersen LLP; Letter dated November 3,
1999 from the Investment Company Institute. We
have concluded, however, that the application of
these requirements to closed-end funds is
warranted because of the critical role that audit
committees play in overseeing the financial
reporting process.

54 The signature requirement is described in
General Instruction D of Form 10-K and General
Instruction C of Form 10-KSB. The Commission
amended the signature requirements for Form
10-K in 1980 in order to “enhance director
awareness of and participation in the preparation of
the Form 10-K information.” See Securities Act
Release No. 6176 (Jan. 15, 1980) [45 FR 5972].

55See, e.g., Letter dated December 1, 1999 from
Ira M. Millstein, Weil Gotshal & Manges LLP, and
John C. Whitehead. Messrs. Millstein and
Whitehead were co-chairmen of the Blue Ribbon
Committee; Letter dated November 29, 1999 from
Deloitte & Touche LLP; Letter dated November 29,
1999 from James E. Kelly, General Counsel, Dime
Bancorp, Inc.; Letter dated November 23, 1999 from
Michael A. Rocca, Senior Vice President, Chief
Financial Officer, Mallinckrodt Inc. (“This type of
report better describes the audit committee’s
oversight role * * *. Moreover, in our view this
alternative language would create a less significant
litigation risk to audit committees’); NYS Bar
Letter, supra note 25; Letter dated November 16,
1999 from Ernst & Young LLP. See also Letter dated
August 20, 1999 from Ernst & Young LLP to Harvey
J. Goldschmid, General Counsel, and Lynn E.
Turner, Chief Accountant, SEC, commenting on the
recommendations of the Blue Ribbon Committee
and recommending a variation of this alternative.

members to rely on the representations
of management and the options of
experts retained by the corporation
when reaching business judgments.>®
The Blue Ribbon Committee noted the
“impracticability of having the audit
committee do more than rely upon the
information it receives, questions, and
assesses in making this disclosure.”” %7

We are adopting, as proposed, the
requirement that the new disclosure
appear over the printed names of each
member of the audit committee.>® This
requirement will emphasize for
shareholders the importance of the audit
committee’s oversight role in the
financial reporting process.

The disclosures are required in the
company’s proxy statement because
they could have a direct bearing on
shareholders’ voting decisions, and
because the proxy statement is actually
delivered to shareholders and is
accessible on the SEC’s web site.
Companies must provide the disclosure
only in a proxy statement relating to an
annual meeting of shareholders at
which directors are to be elected (or
special meeting or written consents in
lieu of such meeting). The disclosure
needs to be provided only one time
during the year (e.g., in a proxy
statement for an annual meeting at
which directors are to be elected, but
not in proxy solicitation material used
in a subsequent election contest during
that same year).

C. Audit Committee Charters

We are adopting, as proposed, the
requirement that companies disclose in
their proxy statements whether their
audit committee is governed by a
charter, and if so, include a copy of the
charter as an appendix to the proxy
statement at least once every three
years. The requirement appears in new
paragraph (e)(3) under Item 7 of
Schedule 14A. The new disclosure
regarding audit committees’ charters
should help shareholders assess the role
and responsibilities of the audit
committee.

We believe that audit committees that
have their responsibilities set forth in a

56 Delaware General Corporation Law, for
example, states that board members are “fully
protected in relying on good faith upon the records
of the corporation and upon such information,
opinions, reports or statements presented to the
corporation by any of the corporation’s officers or
employees * * * or by any other person as to
matters the member reasonably believes are within
such other person’s professional or expert
competence * * *.” Del. Code Ann. tit. 8, 8 141(e).

57 See Blue Ribbon Report, supra note 9, at 34.

58 This approach is consistent with the current
treatment for the report from the company’s
compensation committee. See Instruction 9 to Item
402(a)(3) of Regulation S-K, 17 CFR 229.402(a)(3).

written charter are more likely to play
an effective role in overseeing the
company’s financial reports. The
amendments, however, will not require
companies to adopt audit committee
charters, or dictate the content of the
charter if one is adopted.>®

Several commenters expressed
concern that the requirement to attach
the charter would result in boilerplate
charters.®? We believe that it is useful
for shareholders to know about the
responsibilities and the duties of audit
committees,®* and while it is inevitable
that some of the same provisions will
appear in charters of different audit
committees, we encourage companies to
tailor the charters to their specific
circumstances.

Consistent with some of the
comments regarding the audit
committee report, some commenters
recommended that the charter be
attached to the Form 10—K instead of the
proxy statement because of concerns
about expanding the length of the proxy
statement.®? We believe that
information about the responsibilities
and the duties of audit committees is
most relevant to shareholders when they
are electing directors and reviewing
their performance. Accordingly, we
have determined to require, as
proposed, that the charter be attached to
the proxy statement every three years.

D. Disclosure About “Independence” of
Audit Committee Members

As early as 1940, the Commission
encouraged the use of audit committees
composed of independent directors. As
the Commission staff stated in a report
to Congress in 1978, “[ilf the [audit]
committee has members with vested
interests related to those of
management, the audit committee
probably cannot function effectively. In
some instances this may be worse than
having no audit committee at all by
creating the appearance of an effective

59We note, however, that the revised listing
standards of the NYSE, NASD, and AMEX require
the audit committee to: (1) Adopt a formal written
charter that is approved by the full board of
directors and that specifies the scope of the
committee’s responsibilities, and how it carries out
those responsibilities, including structure,
processes, and membership requirements; and (2)
review and reassess the adequacy of the audit
committee’s charter on an annual basis. See supra
note 27.

80 See, e.g., Letter dated November 29, 1999 from
William E. Eason, Jr., Senior Vice President and
General Counsel, Scientific-Atlanta, Inc.; Letter
dated November 29, 1999 from Paul V. Stahlin,
Senior Vice President and Comptroller, Summit
Bancorp.

51See, e.g., TIAA-CREF Letter, supra note 42.

52| etter dated November 29, 1999 from David K.
Owens, Edison Electric Institute.
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body while lacking the substance.” &3

Further, as the Blue Ribbon Committee
noted, “* * * common sense dictates
that a director without any financial,
family, or other material personal ties to
management is more likely to be able to
evaluate objectively the propriety of
management’s accounting, internal
control and reporting practices.” %4

As noted in the Proposing Release,
because of the importance of having an
audit committee that is comprised of
independent directors,®® we believe that
shareholders should know about the
independence of the members. We
believe that the new disclosures will
accomplish that goal.

Under the revised listing standards of
the NYSE, AMEX, and NASD, under
exceptional and limited circumstances,
companies may appoint to their audit
committee one director who is not
independent if the Board determines
that membership on the committee by
the individual is required by the best
interests of the corporation and its
shareholders, and the Board discloses,
in the next annual proxy statement
subsequent to such determination, the
nature of the relationship and the
reasons for that determination. We are
adopting, as proposed, the requirement
that companies whose securities are
listed on the NYSE or AMEX or quoted
on Nasdaq that have a non-independent
audit committee member disclose the
nature of the relationship that makes
that individual not independent and the
reasons for the Board’s determination to
appoint the director to the audit
committee. Small business issuers are
not required to comply with this
requirement.

In addition, companies, including
small business issuers, whose securities
are listed on the NYSE or AMEX or
quoted on Nasdag, must disclose
whether the audit committee members
are independent, as defined in the
applicable listing standards.®® While

53 Staff of the SEC, 95th Cong., 2d Sess., Report
to Congress on the Accounting Profession and the
Commission’s Oversight Role, Subcommittee on
Governmental Efficiency and the District of
Columbia of the Senate Committee on
Governmental Affairs, at 97 (Comm. Print July
1978). See also Blue Ribbon Report, supra note 9,
at 22-23; Treadway Report, supra note 21, at 40—
41; In the Matter of McKesson & Robbins,
Accounting Series Release No. 19, Exchange Act
Release No. 2707 (Dec. 5, 1940).

54 Blue Ribbon Report, supra note 9, at 22.

85 See, e.g., TIAA-CREF Letter, supra note 42.

6 The revised listing standards of the NASD and
AMEX require that small business issuers have at
least two members of their audit committee, a
majority of whom must be independent. In
responding to the new disclosure requirement,
small business issuers, of course, can disclose that
the listing standards of the NASD or AMEX do not
require that all members of their audit committee
be independent. See supra note 27.

companies are required to provide in
their proxy statements certain
disclosures that relate to the
independence of directors,®” we thought
that it was important to make the
disclosure about all of the audit
committee members’ independence
explicit and clear for shareholders. For
example, if we required disclosure
about only those audit committee
members who are not independent,
there would have been an implication
that all of the other members are
independent. Because of the importance
of having independent directors on the
audit committee, shareholders should
be informed explicitly, rather than
implicitly, of each member’s status.

While we recognize that the new
requirements of the NYSE, AMEX, and
NASD regarding independence of audit
committees need not be complied with
for 18 months, we think that companies
will be able to provide the new
disclosures in the first proxy season
after year 2000 because, as a practical
matter, to meet the 18-month deadline,
most companies will elect new directors
during the year 2000. For other
companies, this will show their progress
in moving toward compliance with the
listing requirements.

We are also adopting, as proposed, the
requirement that companies, including
small business issuers, whose securities
are not listed on the NYSE or AMEX or
quoted on Nasdagq, disclose in their
proxy statements whether, if they have
an audit committee, the members are
independent as defined in the NYSE’s,
AMEX’s, or NASD’s listing standards,
and which definition was used. These
companies would be able to choose
which definition of “independence” to
apply to the audit committee members
in making the disclosure. Whichever
definition is chosen must be applied
consistently to all members of the audit
committee.

E. Safe Harbors

We are adopting, as proposed, ‘‘safe
harbors” for the new disclosures.®® The
“safe harbors’ would track the
treatment of compensation committee
reports under Item 402 of Regulation
S—K.%9 The safe harbors are in paragraph
(c) in new Item 306 of Regulations S—-K
and S-B and paragraph (e)(v) of
Schedule 14A. Under the ““safe
harbors,” the additional disclosure
would not be considered ““soliciting

87 ltem 7 of Schedule 14A requires companies to
provide the disclosures required by Items 401 and
404(a) and (c) of Regulation S-K.

58 See Blue Ribbon Report, supra note 9, at 35,
recommending a safe harbor.

9 See Instruction 9 to Item 402(a)(3) of Regulation
S—K, 17 CFR 229.402(a)(3).

material,” “‘filed”” with the Commission,
subject to Regulation 14A or 14C (and,
therefore, not subject to the antifraud
provisions of Rules 14a-9 or 14c—6) "° or
to the liabilities of Section 18 of the
Exchange Act, except to the extent that
the company specifically requests that it
be treated as soliciting material, or
specifically incorporates it by reference
into a document filed under the
Securities Act or the Exchange Act.

Several commenters recommended
that the Commission also provide a safe
harbor from private litigation.”* After
careful consideration, we do not believe
an additional safe harbor is necessary or
appropriate. As discussed more fully
above, in adopting the new rules and
amendments, we do not intend to
subject companies or their directors to
increased exposure to liability under the
federal securities laws, or to create new
standards for directors to fulfill their
duties under state corporation law. We
do not believe that the disclosure
requirements will result in increased
exposure to liability or create new
standards. We have modified the
disclosure required in Item 306 in
response to commenters’ concerns. To
the extent the disclosure requirements
would result in more clearly defined
procedures for, and disclosure of, the
operation of the audit committee,
liability claims alleging breach of
fiduciary duties under state law actually
may be reduced. Accordingly, we
believe that the safe harbors adopted are
appropriate and sufficient.

1VV. Applicability to Foreign Private
Issuers and Section 15(d) Reporting
Companies

A. Foreign Private Issuers

We proposed to exclude from the new
requirements foreign private issuers
with a class of securities registered
under Section 12 of the Exchange Act or
that file reports under Section 15(d) of
the Exchange Act.”? Foreign private
issuers currently are exempt from the
proxy rules, are not required to file
Quarterly Reports on Form 10-Q or 10—
QSB,”® and are subject to different
corporate governance regimes in their

7 The other antifraud provisions of the Exchange
Act and Securities Act of 1933 (the “‘Securities
Act’’), however, would continue to apply.

"1 See, e.g., Letter dated November 29, 1999 from
Katherine K. Combs, Deputy General Counsel and
Corporate Secretary, PECO Energy Company; Letter
dated November 30, 1999 from the American
Society of Corporate Secretaries (the “ASCS
Letter’).

7215 U.S.C. § 780(d).

73 A “foreign private issuer” must file reports on
Form 6-K promptly after the information requried
by the Form is made public in accordance with the
laws of its home country or a foreign securities
exchange. See 17 CFR 240.13a-16(b).
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home countries. Accordingly, we do not
believe it is appropriate to extend the
new requirements to foreign private
issuers at this time. The Commission,
however, is continuing to consider how
the periodic reporting requirements for
domestic companies should apply to
foreign private issuers.

B. Section 15(d) Reporting Companies

As noted in the Proposing Release,
companies whose reporting obligations
arise solely under Section 15(d) of the
Exchange Act are not required to file
proxy statements with the Commission.
We solicited comment on whether we
should require those companies to
provide the new disclosures in their
Form 10-Ks or some other filing.
Because we believe that the disclosures
are most relevant to voting decisions on
the basis of disclosure in proxy
statements, and because of the nature of
the market for the securities of such
companies, we are not adopting such a
scheme. Accordingly, at this time we are
not extending the proxy statement
disclosure requirements to Section 15(d)
companies.

V. Compliance Dates

Several commenters requested that we
provide a transition period to allow
companies time to consider the rules
and to revise, if necessary, any of their
procedures.”* We agree, and have
provided a transition period for
compliance with the new requirements.
Registrants must obtain reviews of
interim financial information by their
independent auditors starting with their
Forms 10-Q or 10-QSB to be filed for
fiscal quarters ending on or after March
15, 2000. Registrants must comply with
the new proxy and information
disclosure requirements (e.g., the
requirement to include a report of their
audit committee in their proxy
statements, provide disclosures
regarding the independence of their
audit committee members, and attach a
copy of their audit committee’s charter)
for all proxy and information statements
relating to votes of shareholders
occurring after December 15, 2000.
Companies who become subject to Item
302(a) as a result of today’s amendments
must comply with its requirements after
December 15, 2000. Registrants
voluntarily may comply with any of the
new requirements prior to the
compliance dates.

VI. Paperwork Reduction Act

Earlier this year, the staff submitted
the proposed amendments to
Regulations 14A and 14C to the Office

“See, e.g., ASCS Letter, supra note 71.

of Management and Budget (*“OMB”’) for
review in accordance with 44 U.S.C.
3507(d) and 5 CFR 1320.11. Regulations
14A and 14C contain “‘collection of
information” requirements within the
meaning of the Paperwork Reduction
Act of 1995 (44 U.S.C. 83501 et seq.).
The titles for the collections of
information are: (1) Proxy Statements—
Regulation 14A (Commission Rules
14a-1 through 14a-15) and Schedule
14A; and (2) Information Statements—
Regulation 14C (Commission Rules 14c—
1 through 14c—7) and Schedule 14C.
Also, in accordance with the Paperwork
Reduction Act, we solicited comments
on the accuracy of our burden estimates
for Regulations 14A and 14C. We did
not receive any comments that address
specifically the estimated paperwork
burdens associated with those
collections of information. The
comments we received primarily
addressed the costs and benefits of the
proposals in general terms, and liability
concerns, rather than issues relating to
the collection of information.
Commenters’ more generalized concerns
about costs and benefits of the
amendments are addressed more fully
in the cost-benefit and other sections of
this release.

We proposed and are adopting
amendments that will require a
company to include additional
disclosures in Schedules 14A and 14C,
including certain information about the
company’s audit committee. The audit
committee will have to disclose whether
it had certain discussions with
management and the company’s
independent auditors. The substance of
the discussions would not be required
to be disclosed. Companies will also
have to disclosure information regarding
the independence of audit committee
members. The amendments would also
require companies that have adopted a
written charter for their audit committee
to include a copy of the charter as an
appendix to Schedules 14A and 14C at
least once every three years. The
amendments do not require companies
to prepare charters.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
control number. Schedule 14A (OMB
Control No. 3235-0059) ’® and Schedule
14C (OMB Control No. 3235-0057) ’®
were adopted pursuant to Sections 14(a)
and 14(c) of the Exchange Act. Schedule
14A prescribes information that a
company must include in its proxy
statement to ensure that shareholders

7517 CFR 240.14a-101.
7617 CFR 240.14c-101.

are provided material information
relating to voting decisions. Schedule
14C prescribes information that a
company must include in its
information statement to shareholders
where votes are solicited by means other
than proxies.

We solicited comments on whether
we should require all companies to
comply with Item 302(a) of Regulation
S—K. As discussed in previous sections
of the release, Item 302(a) of Regulation
S—K currently requires larger, more
widely-held companies to supplement
their annual financial information with
disclosures of selected quarterly
financial data. We are amending Item
302(a) to extend the requirements to all
companies (but not small business
issuers filing on small business forms
and foreign private issuers) that have
securities registered under Section 12(b)
or 12(g) of the Exchange Act. The Item
302(a) information will continue to
appear as a table in the Form 10-K.

Form 10—K under the Exchange Act
(OMB Control Number 3235-0063) ’” is
used by registrants to file annual
reports. The title for this collection of
information is Form 10-K. Form 10-K
provides a comprehensive overview of
the registrant’s business and financial
condition. The Commission estimates
that Form 10—K currently results in a
total annual compliance burden of
approximately 17,886,463 hours. The
burden was calculated by multiplying
the estimated number of entities filing
Form 10-K (approximately 10,381) by
the estimated average number of hours
each entity spends completing the Form
(approximately 1723 hours). The
Commission based the number of
entities that complete and file Form
10-K on the actual number of filers
during the 1998 fiscal year. The staff
estimated the average number of hours
an entity spends completing Form 10—
K by contacting a number of law firms
and other persons regularly involved in
completing the forms.

We estimate that the incremental
burden of extending Item 302(a) to all
companies with securities registered
under Sections 12(b) or 12(g) of the
Exchange Act (except small business
issuers filing on small business forms)
will increase the total by approximately
2000 hours. This burden was calculated
by multiplying the estimated number of
entities that do not currently provide
Item 302(a) information by the number
of additional hours it would take to
provide the additional information. The
staff estimates that approximately 8000
Form 10-K filers do not currently
provide Item 302(a) information, and

7717 CFR 249.310.
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that it would take a total of
approximately .25 hours to include the
new disclosure in a Form 10-K. The
Commission based the number of Form
10-K filers not currently providing Item
302(a) information on the approximate
number of companies in the Compustat
database that currently are required to
file Item 302(a) information based on
the criteria set forth in Item 302(a) of
Regulation S—K.

We believe that the amendments will
promote investor confidence in the
securities markets by informing
investors about the important role that
audit committees play in the financial
reporting process and will enhance the
reliability and credibility of financial
statements of public companies.

Compliance with the disclosure
requirements is mandatory. There will
be no mandatory retention period for
the information disclosed, and
responses to the disclosure
requirements will not be kept
confidential.

Pursuant to 44 U.S.C. 3506(c)(2)(B),
the Commission solicits comments to:
(i) Evaluate whether the revised rule is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the Commission’s estimate
of the burden of the proposed collection
of information; (iii) determine whether
there are ways to enhance the quality,
utility, and clarity of the information to
be collected; and (iv) evaluate whether
there are ways to minimize the burden
of the collection of information on those
who are to respond, including through
the use of automated collection
techniques or other forms of information
technology.

Persons submitting comments on the
collection of information requirements
for Form 10-K should direct the
comments to the Office of Management
and Budget, Attention: Desk Officer for
the Securities and Exchange
Commission, Office of Information and
Regulatory Affairs, Washington, DC
20503, and should send a copy to
Jonathan G. Katz, Secretary, Securities
and Exchange Commission, 450 Fifth
Street, NW, Washington, DC 20549
0609, with reference to File No. S7T-22—
99. Requests for materials submitted to
OMB by the Commission with regard to
these collections of information should
be in writing, refer to File No. S7-22—
99, and be submitted to the Securities
and Exchange Commission, Records
Management, Office of Filings and
Information Services. OMB is required
to make a decision concerning the
collection of information between 30
and 60 days after publication of this

release. Consequently, a comment to
OMB is assured of having its full effect
if OMB receives it within 30 days of
publication.

VII. Cost-Benefit Analysis

The amendments are expected to
improve disclosure related to the
functioning of the corporate audit
committees and to enhance the
reliability and credibility of financial
statements of public companies. We
believe that the amendments will
promote investor confidence in the
securities markets by informing
investors about the important role that
audit committees play in the financial
reporting process. As the Blue Ribbon
Committee summarized:

Improving oversight of the financial
reporting process necessarily involves the
imposition of certain burdens and costs on
public companies. Despite these costs, the
Committee believes that a more transparent
and reliable financial reporting process
ultimately results in a more efficient
allocation of and lower cost of capital. To the
extent that instances of outright fraud, as
well as other practices that result in lower
quality financial reporting, are reduced with
improved oversight, the benefits clearly
justify these expenditures of resources.”®

As noted above, the amendments are
part of a larger, coordinated series of
actions by the NYSE, NASD, AMEX,
and the accounting profession that were
recommended by the Blue Ribbon
Committee to improve the financial
reporting process. The Commission’s
rule amendments and new rules
complement and strengthen the efforts
of the NYSE, NASD, AMEX and the
accounting profession. This cost-benefit
analysis concentrates only on the effect
of the Commission’s rules. The benefits
of the new requirements cannot be
readily quantified.”® However, these
measures should mitigate inappropriate
earnings management, enhance the
reliability of financial information,
improve disclosure to investors, and
could improve securities pricing
efficiency by encouraging the
distribution of higher quality earnings
numbers on a more timely basis.

Reviews of Quarterly Financial
Statements

We are requiring interim reviews of
quarterly financial statements filed on
Form 10-Q or 10-QSB.?° Under the

78 Blue Ribbon Report, supra note 9, at 19.

79 OMB, Report to Congress on the Costs and
Benefits of Federal Regulation 21 (1998) (OMB has
recognized that while it may be difficult to quantify
the benefits of disclosure requirements, there is a
strong consensus among economists that, in
general, disclosure-based regulatory schemes can
improve the functioning of markets and produce
significant benefits for consumers).

89 See Section 111.A above.

amendments, a company’s quarterly
financial statements must be reviewed
by independent auditors using
“professional standards and procedures
for conducting such reviews, as
established by generally accepted
auditing standards, as may be modified
or supplemented by the Commission.”
Currently, that means that the review
would follow the procedures
established by SAS 71. The
amendments apply only to the financial
information contained in the company’s
Quarterly Reports on Form 10-Q or 10—
QSB. Accordingly, the amendments do
not require any review of quarterly
financial information released to the
public before the filing of the Form 10—
Q or 10-QSB, such as the so-called
quarterly ““earnings release.”

We believe that companies are under
increasing pressure to meet financial
analysts’ expectations, and that pressure
can be even more acute in the context
of reports on quarterly earnings. We
believe that the participation of auditors
in the financial reporting process at
interim dates will help to
counterbalance that pressure and
impose increased discipline on the
process of preparing interim financial
information.®* Auditor involvement in
the financial reporting process earlier in
the year should facilitate timely
identification and resolution of
significant and sensitive issues and
result in fewer year-end adjustments,
which should reduce the cost of annual
audits.®? The increased focus and
discipline imposed on the preparation
of interim financial statements should
enhance the efficiency of the capital
markets by improving the reliability of
quarterly financial statements, although
these benefits are difficult to quantify.

We have prepared our best estimate of
the incremental costs of preparing a
SAS 71 review for those companies not
currently having them performed. Our
estimate of those incremental costs is
based on data provided to the staff by
the SEC Practice Section of the AICPA
(““SECPS™), discussions with
experienced practitioners, the
experiences of current SEC staff
members, and data provided by
commenters.

Firms providing information to the
SECPS indicated that the procedures
they currently use are similar, if not the
same, as those described in SAS 71.
Most indicated that review reports are
seldom issued. The firms also indicated

81COSO Report, supra note 26, at 34 (“Close
scrutiny of quarterly financial information and a
move toward continuous auditing strategies may
increase opportunities for earlier detection of
financial statement improprieties”).

825ee, e.g., AIMR Letter, supra note 33.
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that they are not aware of (and do not
expect) clients switching auditing firms
because of their new policies.

The firms providing information to
the SECPS identified several
unquantifiable benefits that they believe
would result from the reviews,
including better interim reporting,
earlier identification and resolution of
accounting issues, improvement in the
quality of accounting estimates, and
improved communications between
clients and auditors. These benefits
could also improve pricing efficiency of
the issuer’s securities. Several comment
letters from accounting firms supported
this view.®3 Medium and smaller sized
accounting firms, however, indicated to
the SECPS that SAS 71 reviews of small
companies’ interim financial statements
may cause delays in filing Forms 10-Q
or 10-QSB, be relatively more costly for
small companies, be hampered by
inadequate financial reporting
processes, and would result in small
companies shifting work from the
company to the CPA firm. One small
business commenter expressed concern
that increased pressure to meet the
filing deadlines would require hiring
another employee.?* Based on staff
experience and discussions with
practitioners, we believe many of the
required review procedures can be
performed simultaneously with the
preparation of the quarterly financial
statements, and accordingly, should not
delay these filings. In addition, we
believe that the same management
personnel who work with the auditors
at year end should be able to assist with
the quarterly reviews.

The firms responding to the SECPS
generally indicated that the costs of
reviews of quarterly financial statements
vary depending on several factors,
including: (i) The sophistication of the
client’s accounting and reporting
system; (ii) The quality of the client’s
accounting personnel; (iii) The
identification of “‘fraud risk factors;” (iv)
The client’s industry; (v) The number
and location of the client’s subsidiaries;
(vi) The seasonality of the client’s
business; (vii) The existence of
contentious accounting issues; and (viii)
Whether there will be a staffing
**crunch” at the firm to handle the
reviews each quarter.

The five largest U.S. accounting firms,
the so-called “Big 5,”” and some other

83 See, e.g., KPMG Letter, supra note 25 (“In our
experience that policy [of conducting SAS 71
reviews] has resulted in the earlier identification of
accounting and reporting issues and has therefore
enhanced the quality of interim financial
reporting”).

84 | etter dated November 22, 1999 from Michael
Dee.

firms, currently have in place policies
that require their clients to have interim
reviews as a condition to acceptance of
an audit. Based on the Compustat
database and information from the
SECPS and from commenters, we
estimate that approximately 8,934
companies for calendar year 1998
retained auditors that require SAS 71
reviews. Based on a total of
approximately 12,972 Forms 10-K and
10-KSB filed in 1998, we therefore
estimate that approximately 4,038
companies are not currently subject to
SAS 71 reviews.

Based on the data provided to staff by
the SECPS, our experience, and
information from commenters, we
estimate the incremental cost to conduct
a SAS 71 review will be nominal for
those companies currently audited by
the Big 5 firms and for the remaining
companies would range from
approximately $1,000 to about $4,000 8°
per quarter. Multiplying $7,500 (the
midpoint of the average cost per firm of
$3,000 to $12,000 per year) by 4038
produces an estimated $30 million a
year cost for SAS 71 reviews.®®
Obviously, if more companies are
currently subject to SAS 71 reviews, or
if the cost of the reviews is offset by a
reduction in annual fees, the cost
estimate would be smaller.

Disclosure Related to the Functioning of
the Audit Committee

The principal benefits of the
proposals are improved disclosure
relating to the functioning of corporate
audit committees and enhanced
reliability and credibility of financial
statements. The benefits of improved
disclosure regarding the audit
committee’s communications with
management and the independent
auditors are not readily quantifiable. We
believe, however, that they would
include increased market efficiency due
to improved information and investor
confidence in the reliability of
companies’ financial disclosures. As
discussed above, most of the
commenters supported the goals of
improving disclosure about audit
committees, although some suggested
alternative disclosure requirements.
Commenters’ principal concern was that
audit committees may be exposed to
additional liability, with the result that
they would find it more difficult to

85 One non-Big 5 accounting firm indicated in its
comment letter that the upper end of the range (i.e.,
about $4,000 per quarter) comported with its
experience for small to medium size companies.
Letter dated October 14, 1999 from Edward W.
O’Connell, Wiss & Company, LLP.

86 At the proposing stage, we used 2,150
companies to reach an estimate of $16 million.

recruit qualified audit committee
members; others disagreed with that
view. As discussed above, we modified
the Item 306 audit committee report
requirement to respond to commenters’
concerns about liability.

We believe the costs associated with
these amendments would derive
principally from the disclosure
obligations—we are not placing any
substantive requirements on audit
committees or their members. At the
proposing stage, we estimated that the
additional disclosure contemplated by
the amendments would, on average,
require less than three-fourths of a page
in a company’s proxy statement, based
on the staff’s experience with proxy
statements, and analogous cost
estimates. A financial printing company
informed the staff that this disclosure
would not likely increase the printing
cost because up to three-fourths of a
page can normally be incorporated
without increasing the page length by
reformatting the document. The printer
reported that adding one more page
could increase costs by about $1,500 for
an average sized company.

Only a few commenters mentioned
printing costs, with one stating that the
costs of printing the charter in the proxy
statement “‘could be significant,” but
did not quantify the amount.®” We
continue to believe that the printing
costs of the disclosures and charter %8
would not be significant. The charter,
for example, needs to be printed only
once every three years, so the cost has
been averaged over three years. We
estimate the total average disclosure per
year—the average annual burden of
printing the charter and the other
disclosures—would be one printed
proxy statement page. Consequently, the
annual aggregate cost would be
approximately $15 million.®°

This amount, however, does not
include possible “start up” costs for
some companies. First, some companies
may have to set up procedures to
monitor the activities of their audit
committee in order to collect and record
the information required by the
amendments. In our view, such
monitoring costs are most likely to
result from disclosing the fact of the
audit committee’s discussions with
management and the independent
auditors and receiving from the
independent auditors certain required
disclosures and a letter from the

87See NYS Bar Letter, supra note 25.

88 preparation of the charter is required by the
NYSE, NASD, and AMEX and not the Commission’s
rules.

89 The $15 million figure derives from one page
at $1,500 per page for approximately 10,145
companies.
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independent auditors. We believe such
monitoring costs will be insignificant.

Second, some companies may seek
the help of outside experts, particularly
outside legal counsel, in formulating
responses to the new requirements.”° In
some circumstances, for instance, the
audit committee may seek the advice of
legal counsel before making the required
disclosure about the audited financial
statements. Commenters provided no
cost data. We understand that many
audit committees already use outside
experts, but do not know what, if any,
incremental cost there will be. As we
modified our proposals to reflect better
the oversight role of audit committees
and address liability concerns, we
anticipate that any costs attributable to
the increased use of outside experts to
respond to the new disclosure
requirements will be negligible.

For purposes of the Paperwork
Reduction Act, we estimated that our
required disclosures would, on average,
impose one additional burden hour,
exclusive of printing costs, on each filer
of Schedule 14A or 14C, or an aggregate
annual total of 10,145 additional burden
hours. This estimate reflects the time
companies would spend preparing the
additional disclosures in the proxy
statement.®* The total annual costs
accordingly would be approximately $1
million.

These amendments are not intended
to increase companies’ or directors’
exposure to liability under federal or
state law. A number of commenters
indicated that, in their assessment, the
proposals would have the effect of
increasing the companies’ and/or
directors’ exposure to liability, with
attendant costs, but provided no
economic data. For the reasons
discussed in previous sections of this
release, we believe that the amendments
will likely result in better and more
reliable financial reporting, but should
not increase liability exposure. In
particular, we modified requirements to
address this liability concern. In
addition, the amendments include
liability ““safe harbors’ similar to those
that apply to compensation committee
reports under current rules.%?

% See, e.g., Letter dated November 19, 1999 from
Patricia Gallup, Chairman of the Board, PC
Connection, Inc.

1 The estimate does not include the amount of
time the audit committee would spend conducting
the discussions with the independent accountants
and management to which new Item 306 of
Regulations S-K and S-B and the amendments to
Item 7 of Schedule 14A refer. The amendments
would not require that the audit committee hold the
discussions, but merely that it disclose whether the
discussions have taken place.

92 See Section I11.E above.

Item 302(a) of Regulation S-K

The Commission is requiring more
companies to provide the supplemental
financial information described in Item
302 of Regulation S—K. That information
consists of selected quarterly financial
data, such as net sales and gross profit,
for the prior two years. We recognize
that requiring all public companies
(except Form S-B filers, Section 15(d)
reporting companies, and foreign
private issuers) to provide supplemental
financial information under Item 302(a)
of Regulation S—K may have some
incremental cost. Currently only certain
large, widely-held companies that meet
certain tests (involving, among other
things, the number of security holders,
stock price, and market capitalization)
must file supplemental financial
information. Taking into account that
auditors will be performing SAS 71
reviews for these companies, the
incremental cost of preparing and
presenting the supplementary financial
information is small.

Based on the staff’s experience, we do
not believe that it will take company
employees much time to pull the data
from their prior quarterly reports to
prepare the supplementary financial
information for the Form 10-K. While
the information will take up part of an
additional page in the Form 10-K, there
are no printing costs attributable to
disclosure of this information since it is
not typically contained in the annual
report that is printed and distributed to
investors.

We believe the supplementary
financial information is a useful
resource for investors and justifies the
cost of its collection and filing. By tying
the regulatory threshold to an existing,
widely used test (e.g., the definition of
small business issuer in Regulation S—
B), the Commission is simplifying the
regulatory scheme. Such simplification
is an additional benefit of the
amendments.

VIII. Consideration of Impact on the
Economy, Burden on Competition, and
Promotion of Efficiency, Competition,
and Capital Formation

Section 3(f) of the Exchange Act
requires the Commission, when
engaging in rulemaking that requires it
to consider or determine whether an
action is necessary or appropriate in the
public interest, also to consider whether
the action will promote efficiency,
competition, and capital formation. We
believe that the proposals will promote
investor confidence in the securities
markets by improving the transparency
of the role of corporate audit committees
and enhancing the reliability and

credibility of financial statements of
public companies. More reliable
financial statements should help to
lower the costs of capital. Accordingly,
the proposals should promote capital
formation and market efficiency.

Section 23(a) of the Exchange Act
requires the Commission, when
adopting rules under the Exchange Act,
to consider the impact on competition
of any rule it adopts. We do not believe
that the proposals would have any anti-
competitive effects since the proposals
should improve the transparency,
reliability, and credibility of companies’
financial statements. We requested
comment on any anti-competitive
effects of the proposals. For the reasons
discussed above, we have decided to
exclude foreign private issuers from
these disclosure requirements. Any
competitive effect that may occur by
requiring domestic public companies to
comply with these additional disclosure
requirements, compared to foreign
private issuers, is necessary and
appropriate for the protection of
investors.

IX. Final Regulatory Flexibility
Analysis

This Final Regulatory Flexibility
Analysis has been prepared in
accordance with the Regulatory
Flexibility Act (““RFA”). It relates to
amendments to Rule 10-01 of
Regulation S—X, Item 310 of Regulation
S-B, Item 302(a) of Regulation S—-K,
Item 7 of Schedule 14A under the
Exchange Act, and new Item 306 of
Regulations S-B and S—K.

A. Need for the Rules and Rule
Amendments

The new rules and amendments to
current rules are designed to improve
disclosure relating to the functioning of
corporate audit committees and to
enhance the reliability and credibility of
financial statements of public
companies. The required disclosure will
help inform shareholders of the audit
committee’s role in overseeing the
preparation of the financial statements
and underscore the importance of the
audit committee’s participation in the
financial reporting process.

The required reviews of interim
financial information should facilitate
early identification and resolution of
material accounting and reporting issues
because the auditors will be involved
earlier in the year. More reliable interim
financial information will be available
to investors, and early involvement of
the auditors should reduce the number
of restatements or other year-end
adjustments. We believe that the
disclosures will reinforce the audit
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committee’s awareness of its
responsibilities, and make visible for
shareholders the audit committee’s role
in promoting reliable and transparent
financial reporting.

B. Significant Issues Raised by Public
Comment

Many commenters were concerned
that the proposed rules would expose
audit committee members to increased
scrutiny and liability. As a result, those
commenters suggested that we amend
certain disclosure requirements and
provide an additional safe harbor from
private litigation. We modified the
required audit committee report to
address the liability concerns, and
consequently, as discussed in previous
sections of this release, we do not
believe additional safe harbors are
necessary or appropriate. We are
adopting, as proposed, the same report
requirements and safe harbors for
companies of all sizes.

The Commission requested comment
on whether the scope of the proposed
rules should be narrowed to exclude
companies under a certain size. Some
commenters questioned the need for
interim reviews for small entities,®®
particularly in light of the additional
costs. However, we continue to believe
that improving the interim reporting
process is important for small
companies. Investors rely on and react
quickly to quarterly results of
companies, large and small. Moreover,
the COSO Report found that the
incidence of financial fraud was greater
at small companies.®* The COSO Report
specifically noted that the
“‘concentration of fraud among
companies with under $50 million in
revenues and with generally weak audit
committees highlights the importance of
rigorous audit committee practices, even
for smaller organizations.” °® In light of
the COSO Report, we believe it would
be inconsistent with the purposes of the
rule to exempt small business issuers
from the proposed requirement for
interim reviews.

We also solicited comment on
whether we should require all
companies to comply with Item 302(a)
of Regulation S—K. Commenters
generally agreed that we should extend
the requirements to other companies,
but questioned the need to include
small companies. We are adopting the

93 See ABA Letter, supra note 34.

94 See generally COSO Report, supra note 26. In
fact, the COSO Report specifically found that a
“regulatory focus on companies with market
capitalization in excess of $200 million may fail to
target companies with greater risk for financial
statement fraud activities.” Id. at 4.

95 COSO Report, supra note 26, at 5.

Item 302(a) requirement for all Section
12(b) and 12(g) registered companies
(except small business issuers reporting
on small business forms) to maintain the
more simplified reporting format of the
regulatory scheme for small business
issuers.

C. Small Entities Subject to the Rule

For purposes of the RFA, Exchange
Act Rule 0-10 defines ““small business”
as a company whose total assets on the
last day of its most recent fiscal year
were $5 million or less.®® The rules will
affect small businesses that are required
to file proxy materials on Schedule 14A
or 14C and Quarterly Reports on Form
10-Q or 10-QSB under the Exchange
Act. We estimate that there are
approximately 830 reporting companies
(that are not investment companies)
with assets of $5 million or less. The
Commission bases its estimate on
information from the Insight database
from Compustat, a division of Standard
and Poors.

D. Projected Reporting, Recordkeeping,
and Other Compliance Requirements

1. Reviews of Quarterly Financial
Statements

The rules will require companies to
engage their independent auditors to
conduct interim reviews of their
quarterly financial statements prior to
the company filing its Forms 10-Q or
10-QSB. Based on information provided
to the Commission by the SECPS,*” it
appears that most companies already
engage their independent auditors to
undertake some level of review of their
quarterly financial statements.

Medium and smaller sized accounting
firms indicated to the SECPS that SAS
71 reviews of small companies’ interim
financial statements may cause delays
in filing Forms 10-Q or 10-QSB, be
relatively more costly for all companies,
be hampered by inadequate financial
reporting processes, and would result in
small companies shifting financial
responsibilities from the company to the
CPA firm.

However, based on the SECPS survey,
we believe that the costs of compliance
would be partially offset by a reduction
in year-end audit fees and would lead
to earlier identification of accounting
and auditing issues and an
improvement in the quality of the
process used for preparing interim
financial reports.

% A “small business issuer”” under Regulation
S-B, however, is a company with less than $25
million in revenues and market capitalization.

97 See Section VIl above.

2. Disclosure Related to the Functioning
of the Audit Committee

Issuers, both large and small, will be
required to provide certain additional
disclosure in their proxy statements
regarding the company’s audit
committee, including attaching every
three years a copy of the audit
committee’s charter, if they have one.
Companies will be required to include
reports of their audit committees in
which the audit committee provides
disclosure about whether certain
discussions between the audit
committee and management and the
auditors took place. No disclosure of the
substance of the discussions is required.
The increased disclosure will require all
entities, large and small, to spend
additional time and incur additional
costs in preparing disclosures. In
particular, smaller companies may incur
additional costs to set up procedures in
order to respond to the new disclosure
requirements. Smaller companies may
also incur additional costs in seeking
the help of outside experts, particularly
outside legal counsel, in formulating
responses to the new requirements.

3. Disclosure Related to Independence

We are requiring that companies
whose securities are listed on the NYSE,
AMEX, or traded on Nasdaq make
certain disclosures about any member of
the audit committee who is not
independent (small business issuers are
not subject to that requirement) and
whether the audit committee members
are independent. Companies, including
small business issuers, whose securities
are not listed on the NYSE or AMEX or
guoted on Nasdaq are required to
disclose whether their members are
independent, but may choose which
definition of independence to use and
must disclose which definition was
used.

E. Agency Action To Minimize Effect on
Small Entities

As required by Section 603 of the
RFA, the Commission has considered
the following alternatives to minimize
the economic impact of the rules on
small entities: (a) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (b) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rules for small entities; (c) the
use of performance rather than design
standards; and (d) an exemption from
coverage of the rules, or any part
thereof, for small entities.
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We continue to believe investors in
smaller companies would want and
benefit from the disclosures about the
audit committee and the advantages of
interim reviews just as much as
investors in larger companies. We have
made some adjustments to the rules to
decrease their impact on small
businesses. For example, we did not
extend Item 302(a) to small business
issuers filing on small business forms.

In addition, small businesses not
subject to the NASD’s, AMEX’s or
NYSE’s listing standards can choose
which definition of independence to
use, as long as it is used consistently.
Further, small business issuers are not
required to state the reasons for
including a non-independent audit
committee member, since under the
listing standards, they are not required
to have all independent members on
their audit committees.

Finally, to provide companies with
the opportunity to evaluate their
compliance with the revised listing
standards of the NASD, AMEX, and
NYSE and to prepare for the new
disclosure requirements, we are
providing transition periods for
compliance with the new requirements,
which should benefit all companies,
large and small.

X. Statutory Bases and Text of
Amendments

We are adopting amendments to Rules
10-01 of Regulation S—X and 14a-101
(Schedule 14A), Item 310 of Regulation
S-B, and Item 302(a) of Regulation
S-K, and adopting new Item 306 of
Regulations S-K and S-B, under the
authority set forth in Sections 2, 13, 14,
and 23 of the Exchange Act.

List of Subjects
17 CFR Part 210

Accountant, Accounting, Reporting
and recordkeeping requirements,
Securities.

17 CFR Part 228

Reporting and recordkeeping
requirements, Securities, Small
businesses.

17 CFR Parts 229 and 240

Reporting and recordkeeping
requirements, Securities.

Text of Amendments

In accordance with the foregoing,
Title 17, Chapter Il of the Code of
Federal Regulations is amended as
follows:

PART 210—FORM AND CONTENT OF
AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT
OF 1934, PUBLIC UTILITY HOLDING
COMPANY ACT OF 1935, INVESTMENT
COMPANY ACT OF 1940, AND
ENERGY POLICY AND
CONSERVATION ACT OF 1975

1. The authority citation for part 210
continues to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s,
77z-2, 77aa(25), 77aa(26), 78j—1, 781, 78m,
78n, 780(d), 78u-5, 78w(a), 78l1(d), 79e(b),
79j(a), 79n, 79t(a), 80a—8, 80a—20, 80a—29,
80a—30, 80a—37(a), unless otherwise noted.

2. By amending §210.10-01 by
revising paragraph (d) to read as
follows:

§210.10-01 Interim financial statements.
* * * * *

(d) Interim review by independent
public accountant. Prior to filing,
interim financial statements included in
quarterly reports on Form 10-Q (17 CFR
249.308(a)) must be reviewed by an
independent public accountant using
professional standards and procedures
for conducting such reviews, as
established by generally accepted
auditing standards, as may be modified
or supplemented by the Commission. If,
in any filing, the company states that
interim financial statements have been
reviewed by an independent public
accountant, a report of the accountant
on the review must be filed with the
interim financial statements.

* * * * *

PART 228—INTEGRATED
DISCLOSURE SYSTEM FOR SMALL
BUSINESS ISSUERS

3. The authority citation for part 228
continues to read as follows:

Authority: 15 U.S.C. 77e, 77f, 779, 77h, 77j,
77k, 77s, 77z-2, 77aa(25), 77aa(26), 77ddd,
77eee, 77999, 77hhh, 77jjj, 77nnn, 77sss, 78I,
78m, 78n, 780, 78u-5, 78w, 78Il, 80a—8, 80a—
29, 80a—-30, 80a—37, 80b—11, unless otherwise
noted.

4. Section 228.305 is added and
reserved and §228.306 is added to read
as follows:

§228.305 [Reserved]

§228.306 (Item 306) Audit committee
report.

(a) The audit committee must state
whether:

(1) The audit committee has reviewed
and discussed the audited financial
statements with management;

(2) The audit committee has discussed
with the independent auditors the
matters required to be discussed by SAS

61, as may be modified or
supplemented;

(3) The audit committee has received
the written disclosures and the letter
from the independent accountants
required by Independence Standards
Board Standard No. 1 (Independence
Standards Board Standard No. 1,
Independence Discussions with Audit
Committees), as may be modified or
supplemented, and has discussed with
the independent accountant the
independent accountant’s
independence; and

(4) Based on the review and
discussions referred to in paragraphs
(a)(1) through (a)(3) of this Item, the
audit committee recommended to the
Board of Directors that the audited
financial statements be included in the
company’s Annual Report on Form 10—
KSB (17 CFR 249.310b) for the last fiscal
year for filing with the Commission.

(b) The name of each member of the
company’s audit committee (or, in the
absence of an audit committee, the
board committee performing equivalent
functions or the entire board of
directors) must appear below the
disclosure required by this Item.

(c) The information required by
paragraphs (a) and (b) of this Item shall
not be deemed to be *‘soliciting
material,” or to be ‘“filed” with the
Commission or subject to Regulation
14A or 14C (17 CFR 240.14a-1 et seq.
or 240.14c-1 et seq.), other than as
provided in this Item, or to the
liabilities of section 18 of the Exchange
Act (15 U.S.C. 78r), except to the extent
that the company specifically requests
that the information be treated as
soliciting material or specifically
incorporates it by reference into a
document filed under the Securities Act
or the Exchange Act.

(d) The information required by
paragraphs (a) and (b) of this Item need
not be provided in any filings other than
a registrant proxy or information
statement relating to an annual meeting
of security holders at which directors
are to be elected (or special meeting or
written consents in lieu of such
meeting). Such information will not be
deemed to be incorporated by reference
into any filing under the Securities Act
or the Exchange Act, except to the
extent that the registrant specifically
incorporates it by reference.

5. By amending §228.310 by revising
the introductory text of paragraph (b) to
read as follows:

§228.310 (Item 310) Financial Statements.
* * * * *

(b) Interim Financial Statements.
Interim financial statements may be
unaudited; however, prior to filing,
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interim financial statements included in
quarterly reports on Form 10-QSB (17
CFR 249.308b) must be reviewed by an
independent public accountant using
professional standards and procedures
for conducting such reviews, as
established by generally accepted
auditing standards, as may be modified
or supplemented by the Commission. If,
in any filing, the issuer states that
interim financial statements have been
reviewed by an independent public
accountant, a report of the accountant
on the review must be filed with the
interim financial statements. Interim
financial statements shall include a
balance sheet as of the end of the
issuer’s most recent fiscal quarter and
income statements and statements of
cash flows for the interim period up to
the date of such balance sheet and the
comparable period of the preceding

fiscal year.
* * * * *

PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933,
SECURITIES EXCHANGE ACT OF 1934
AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S—K

6. The authority citation for part 229
continues to read in part as follows:

Authority: 15 U.S.C. 77e, 77f, 779, 77h, 77j,
77Kk, 77s, 77z-2, 77aa(25), 77aa(26), 77ddd,
77eee, 77999, 77hhh, 77iii, 77jjj, 77nnn,
77sss, 78c, 78i, 78j, 78I, 78m, 78n, 780, 78u—
5, 78w, 78lI(d), 79e, 79n, 79t, 80a—8, 80a—29,
80a—-30, 80a—37, 80b—11, unless otherwise
noted.

* * * * *

7. By amending § 229.302 by revising

paragraph (a)(5) to read as follows:

§229.302 (Item 302) Supplementary
financial information.

(a) Selected quarterly financial data.
* X *

(5) This paragraph (a) applies to any
registrant, except a foreign private
issuer, that has securities registered
pursuant to sections 12(b) (15 U.S.C.

§ 78I(b)) (other than mutual life
insurance companies) or 12(g) of the
Exchange Act (15 U.S.C. §78I(g)).

* * * * *

8. By adding §229.306 to read as
follows:

§229.306 (ltem 306) Audit committee
report.

(a) The audit committee must state
whether:

(1) The audit committee has reviewed
and discussed the audited financial
statements with management;

(2) The audit committee has discussed
with the independent auditors the

matters required to be discussed by SAS
61 (Codification of Statements on
Auditing Standards, AU § 380), as may
be modified or supplemented;

(3) The audit committee has received
the written disclosures and the letter
from the independent accountants
required by Independence Standards
Board Standard No. 1 (Independence
Standards Board Standard No. 1,
Independence Discussions with Audit
Committees), as may be modified or
supplemented, and has discussed with
the independent accountant the
independent accountant’s
independence; and

(4) Based on the review and
discussions referred to in paragraphs
(a)(1) through (a)(3) of this Item, the
audit committee recommended to the
Board of Directors that the audited
financial statements be included in the
company’s Annual Report on Form 10—
K (17 CFR 249.310) (or, for closed-end
investment companies registered under
the Investment Company Act of 1940
(15 U.S.C. 80a—1 et seq.), the annual
report to shareholders required by
Section 30(e) of the Investment
Company Act of 1940 (15 U.S.C. 80a—
29(e)) and Rule 30d-1 (17 CFR 270.30d-
1) thereunder) for the last fiscal year for
filing with the Commission.

(b) The name of each member of the
company’s audit committee (or, in the
absence of an audit committee, the
board committee performing equivalent
functions or the entire board of
directors) must appear below the
disclosure required by this Item.

(c) The information required by
paragraphs (a) and (b) of this Item shall
not be deemed to be *‘soliciting
material,” or to be “filed”” with the
Commission or subject to Regulation
14A or 14C (17 CFR 240.14a-1 et seq.
or 240.14c-1 et seq.), other than as
provided in this Item, or to the
liabilities of section 18 of the Exchange
Act (15 U.S.C. 78r), except to the extent
that the company specifically requests
that the information be treated as
soliciting material or specifically
incorporates it by reference into a
document filed under the Securities Act
or the Exchange Act.

(d) The information required by
paragraphs (a) and (b) of this Item need
not be provided in any filings other than
a company proxy or information
statement relating to an annual meeting
of security holders at which directors
are to be elected (or special meeting or
written consents in lieu of such
meeting). Such information will not be
deemed to be incorporated by reference
into any filing under the Securities Act
or the Exchange Act, except to the

extent that the company specifically
incorporates it by reference.

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

9. The authority citation for part 240
continues to read, in part, as follows:

Authority: 15 U.S.C. 77¢, 77d, 779, 77j,
77s, 77z-2, T7eee, 77999, 77nnn, 77sss, 77ttt,
78c, 78d, 78f, 78i, 78j, 78j-1, 78k, 78k-1, 78I,
78m, 78n, 780, 78p, 78q, 78s, 78u-5, 78w,
78x, 78l1(d), 78mm, 79q, 79t, 80a-20, 80a—23,
80a—29, 80a—37, 80b—3, 80b—4 and 80b-11,
unless otherwise noted.

* * * * *

10. By amending § 240.14a-101 by
adding paragraph (e)(3) to Item 7 to read
as follows:

§240.14a-101 Schedule 14A. Information
required in proxy statement.
* * * * *

Item 7. Directors and executive officers.

(e) * Kk *

(3) If the registrant has an audit committee:

(i) Provide the information required by
Item 306 of Regulation S-K (17 CFR 229.306).

(ii) State whether the registrant’s Board of
Directors has adopted a written charter for
the audit committee.

(iii) Include a copy of the written charter,
if any, as an appendix to the registrant’s
proxy statement, unless a copy has been
included as an appendix to the registrant’s
proxy statement within the registrant’s past
three fiscal years.

(iv)(A) For registrants whose
securities are listed on the New York
Stock Exchange (““NYSE’’) or American
Stock Exchange (“AMEX") or quoted on
Nasdag:

(1) Disclose whether the members of the
audit committee are independent (as
independence is defined in Sections
303.01(B)(2)(a) and (3) of the NYSE’s listing
standards, Section 121(A) of the AMEX’s
listing standards, or Rule 4200(a)(15) of the
National Association of Securities Dealers’
(““NASD”) listing standards, as applicable
and as may be modified or supplemented);
and

(2) If the registrant’s Board of Directors
determines in accordance with the
requirements of Section 303.02(D) of the
NYSE’s listing standards, Section
121(B)(b)(ii) of the AMEX'’s listing standards,
or Section 4310(c)(26)(B)(ii) or 4460(d)(2)(B)
of the NASD’s listing standards, as applicable
and as may be modified or supplemented, to
appoint one director to the audit committee
who is not independent, disclose the nature
of the relationship that makes that individual
not independent and the reasons for the
Board’s determination. Small business
issuers (17 CFR 228.10(a)(1)) need not
provide the information required by this
paragraph (e)(3)(iv)(A)(2).

(B) For registrants, including small
business issuers, whose securities are not
listed on the NYSE or AMEX or quoted on
Nasdag, disclose whether, if the registrant



Federal Register/Vol. 64, No. 250/ Thursday, December 30, 1999/Rules and Regulations

73403

has an audit committee, the members are
independent. In determining whether a
member is independent, registrants must use
the definition of independence in Sections
303.01(B)(2)(a) and (3) of the NYSE’s listing
standards, Section 121(A) of the AMEX’s
listing standards, or Rule 4200(a)(15) of the
NASD’s listing standards, as such sections
may be modified or supplemented, and state
which of these definitions was used.
Whichever definition is chosen must be
applied consistently to all members of the
audit committee.

(v) The information required by paragraph
(e)(3) of this Item shall not be deemed to be
“soliciting material,” or to be “filed”” with
the Commission or subject to Regulation 14A
or 14C (17 CFR 240.14a-1 et seq. or 240.14c—
1 et seq.), other than as provided in this Item,
or to the liabilities of section 18 of the
Exchange Act (15 U.S.C. 78r), except to the
extent that the registrant specifically requests
that the information be treated as soliciting
material or specifically incorporates it by
reference into a document filed under the
Securities Act or the Exchange Act. Such
information will not be deemed to be
incorporated by reference into any filing
under the Securities Act or the Exchange Act,
except to the extent that the registrant
specifically incorporates it by reference.

(vi) The disclosure required by this
paragraph (e)(3) need only be provided one
time during any fiscal year.

(vii) Investment companies registered
under the Investment Company Act of 1940
(15 U.S.C. 80a-1 et seq.), other than closed-
end investment companies, need not provide
the information required by this paragraph
©)@A).

* * * * *
Dated: December 22, 1999.
By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 99—-33849 Filed 12—29-99; 8:45 am]
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Delegations of Authority

Issued December 21, 1999.
AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
amending regulations to revise
delegations of authority and related
provisions to reflect changes in the
Commission’s internal structure.

DATES: This final rule is effective
January 31, 2000.

FOR FURTHER INFORMATION CONTACT:

Wilbur Miller, Office of the General

Counsel, Federal Energy Regulatory

Commission, 888 First Street, N.E.,

Washington, DC 20426, (202) 208—0953.

SUPPLEMENTARY INFORMATION: In

addition to publishing the full text of

this document in the Federal Register,
the Commission provides all interested
persons an opportunity to view and/or
print the contents of this document via
the Internet through FERC’s Home Page

(http://www.ferc.fed.us) and in FERC’s

Public Reference Room during normal

business hours (8:30 a.m. to 5:00 p.m.

Eastern time) at 888 First Street, N.E.,

Room 2A, Washington, DC 20426.

From FERC’s Home Page on the
Internet, this information is available in
both the Commission Issuance Posting
System (CIPS) and the Records and
Information Management System
(RIMS).

—CIPS provides access to the texts of
formal documents issued by the
Commission since November 14, 1994

—CIPS can be access using the CIPS
link or the Energy Information Online
icon. The full text of this document
will be available on CIPS in ASCII
and WordPerfect 8.0 format for
viewing, printing, and/or
downloading

—RIMS contains images of documents
submitted to and issued by the
Commission after November 16, 1981.
Documents from November 1995 to
the present can be viewed and printed
from FERC’s Home Page using the
RIMS link or the Energy Information
Online icon. Descriptions of
documents back to November 16,
1981, are also available from RIMS-
on-the-Web; requests for copies of
these and other older documents
should be submitted to the Public
Reference Room
User assistance is available for RIMS,

CIPS, and the Website during normal

business hours from our Help line at

(202) 208-2222 (E-Mail to

WebMaster@ferc.fed.us) or the Public

Reference at (202) 208-1371 (E-Mail to

public.referenceroom@ferc.fed.us).

During normal business hours,
documents can also be viewed and/or
printed in FERC’s Public Reference
Room, where RIMS, CIPS, and the FERC
Website are available. User assistance is
also available.

Before Commissioners: James J. Hoecker,
Chairman; Vicky A. Bailey, William L.
Massey, Linda Breathitt, and Curt Hebert, Jr.

l. Introduction

The Federal Energy Regulatory
Commission (Commission) is amending
18 CFR Parts 375 and 376 to revise the

delegations to certain Commission
officials and to make related changes in
connection with changes in the
Commission’s internal structure. These
changes came about as a result of the
Chairman’s FERC First initiative, which
reorganized many of the Commission’s
internal operations with the objective of
making them more responsive to the
public’s needs. As a result, the positions
to which the Commission formerly
delegated a number of authorities will
no longer exist. This rulemaking
reassigns those authorities to the new
offices.

I1. Background

The Commission’s staff, at the
Chairman’s direction, has undertaken a
re-engineering effort, called FERC First,
to re-examine and, where appropriate,
restructure its organization and
processes. One result of this effort has
been a decision to replace a number of
the Commission’s internal organizations
with others that are better structured to
meet the challenges of changing energy
markets. Among the new offices that the
Commission has established, or is
establishing, are the Office of Markets,
Tariffs and Rates (OMTR); the Office of
Energy Projects (OEP); and the Office of
Finance, Accounting and Organization
(OFAOQ). Among the offices being
eliminated are the Office of the Chief
Accountant, the Office of Pipeline
Regulation, the Office of Electric Power
Regulation, the Office of Energy Policy,
the Office of the Executive Director and
the Office of Hydropower Licensing.

I11. Discussion

The change in internal structure
requires that many of the Commission’s
delegations of authority be revised to
reflect the fact that the positions to
which the existing delegations were
made, in some cases, have been or are
being eliminated. This rulemaking is
intended solely to transfer existing
delegations rather than to alter the
existing scope of delegated authority
within the Commission. Apart from the
provisions being revised in this
rulemaking, there may be other
references in the Commission’s
regulations to official positions or
offices that will no longer exist after the
reorganization of the Commission’s
staff. These regulations will be revised
in due course. The existing delegations
are being revised as follows:

Part 375

Office of the Chief Accountant
(existing 8 375.303). The Office of the
Chief Accountant has been moved into
OFAO, with the Chief Accountant
reporting to the Director of OFAO.
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Consequently, most of the delegations
contained in this section are being
transferred to the Director. Authorities
contained in subsections 375.303(d)(1)
and (e) are being transferred to OMTR.
Section 375.303(g) is being deleted
because it is obsolete.

Office of Pipeline Regulation (existing
§375.307). These delegations are being
divided between the Directors of OMTR
and OEP. In particular, where a
delegation concerns pipeline facilities
or both facilities and services, it is being
transferred to OEP. Where it concerns
services only, it is being transferred to
OMTR.

Office of Electric Power Regulation
(existing 8 375.308). These delegations
are being transferred to OMTR.

Office of Economic Policy (existing
§375.310). This section is being deleted
as obsolete.

Office of the Executive Director
(existing 8 375.313). These delegations
are being transferred to OFAO.

Office of Hydropower Licensing
(existing § 375.314). These delegations
are being transferred to OEP.

Part 376

Part 376 governs the Commission’s
organization and its operations during
emergency conditions. This rulemaking
updates the list of officials authorized to
conduct operations during emergency
conditions and replaces references to
the former position of Executive
Director with the Director, OFAO.

General

The Commission is issuing this as a
final rule without a period for public
comment. Under 5 U.S.C. 553(b), notice
and comment procedures are
unnecessary where a rulemaking
concerns only agency procedure and
practice, or where the agency finds that
notice and comment is unnecessary.
This rule concerns only matters of
internal agency procedure and will not
affect regulated entities or the general
public. Therefore, the Commission finds
notice and comment procedures to be
unnecessary.

1V. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act (RFA)
requires agencies to prepare certain
statements, descriptions and analyses of
rules that will have a significant impact
on a substantial number of small
entities. 5 U.S.C. 601-612. The
Commission is not required to make
such analyses if a rule would not have
such an effect. Because this rule
concerns only matter of internal agency
procedure, it will have no impact upon
any entity other than the Commission.

V. Environmental Statement

Commission regulations require that
an environmental assessment or an
environmental impact statement be
prepared for any Commission action
that may have a significant adverse
effect on the human environment. Order
No. 486, Regulations Implementing
National Environmental Policy Act, 52
FR 47897 (Dec. 17, 1987), FERC Stats. &
Regs., Regulations Preambles 1986-1990
130,783 (1987). The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Among these are rules
that are clarifying, corrective, or
procedural, or that do not substantively
change the effect of the regulations
being amended. 18 CFR 380.4(a)(2)(ii).
This rule is procedural in nature and
therefore falls under this exception;
consequently, no environmental
consideration is necessary.

VI. Information Collection Statement

This rulemaking contains no
information collections.

VII. Congressional Review

The provisions of 5 U.S.C. 801,
regarding Congressional review of
rulemakings, do not apply to this
rulemaking because it concerns agency
procedure and practice and will not
substantially affect the rights and
obligations of non-agency parties. 5
U.S.C. 804(3)(C).

List of Subjects
18 CFR Part 375

Authority delegations (Government
agencies), Seals and insignia, Sunshine
Act.

18 CFR Part 376

Civil defense, Organization and
functions (Government agencies).

By the Commission.

(SEAL)

David P. Boergers,
Secretary.

In consideration of the foregoing, the
Commission amends Parts 375 and 376,
Chapter I, Title 18, of the Code of
Federal Regulations, as follows:

PART 375—THE COMMISSION

1. The authority citation for Part 375
continues to read as follows:
Authority: 5 U.S.C. 551-557; 15 U.S.C.

717-717w, 3301-3432; 16 U.S.C. 791-825r,
2601-2645; 42 U.S.C. 7101-7352.

2. Section 375.303 is revised to read
as follows:

§375.303 Delegations to the Chief
Accountant.

(a) The Commission authorizes the
Chief Accountant or the Chief
Accountant’s designee to issue
interpretations of the Uniform System of
Accounts for public utilities, licensees,
natural gas companies and oil pipeline
companies.

(b) Pass upon any proposed
accounting matters submitted by or on
behalf of public utilities, licensees,
natural gas companies, and oil pipeline
companies, that require Commission
approval under the Uniform System of
Accounts, except that if the proposed
accounting matters involve unusually
large transactions or unique or
controversial features, the Director must
present the matters to the Commission
for consideration.

(c) Pass upon applications to increase
the size or combine property units of
public utilities, licensees, natural gas
companies and oil pipeline companies.

3. Section 375.307 is revised to read
as follows:

§375.307 Delegations to the Director of
the Office of Markets, Tariffs and Rates.

The Commission authorizes the
Director or the Director’s designee to:

(a) Sign all correspondence on behalf
of the Commission with state regulatory
commissions and agencies in
connection with non-financial auditing
matters.

(b) Pass upon any uncontested
application for authorization to issue
securities or to assume obligations and
liabilities, filed by public utilities and
licensees pursuant to part 34 of this
chapter.

(c) Sign non-financial audit reports of
jurisdictional companies.

(d) In connection with non-financial
audits, pass upon and review requests
by state and federal agencies to review
staff audit working papers if the
company agrees to the release of the
audit working papers provided:

(1) The papers are examined at the
Commission; and

(2) The requester

(i) Only makes general notes
concerning the contents of the audit
working papers,

(ii) Does not make copies of the audit
working papers, and

(iii) Does not remove the audit
working papers from the area designated
by the Director.

(e) Take appropriate action on the
following types of uncontested
applications for authorizations and
uncontested amendments to
applications and authorizations and
impose appropriate conditions:
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(1) Applications by a pipeline for the
deletion of delivery points but not
facilities;

(2) Applications to abandon pipeline
services, but not facilities, involving a
specific customer or customers, if such
customer or customers have agreed to
the abandonment;

(3) Applications for temporary or
permanent certificates (and for
amendments thereto) for services, but
not facilities, in connection with the
transportation, exchange or storage of
natural gas, provided that the cost of
construction of the certificate
applicant’s related facility is less than
the limits specified in column 2 of table
I in 8 157.208(d) of this chapter;

(4) Blanket certificate applications by
interstate pipelines and local
distribution companies served by
interstate pipelines filed pursuant to
§§284.221 and 284.224 of this chapter;

(5) Applications for temporary
certificates involving transportation
service or sales, but not facilities,
pursuant to § 157.17 of this chapter;

(6) Dismiss any protest to prior notice
filings involving existing service, made
pursuant to § 157.205 of this chapter,
that does not raise a substantive issue
and fails to provide any specific
detailed reason or rationale for the
objection;

(7) Applications pertaining to
approval of changes in customer names
where there is no change in rate
schedule, rate, or other incident of
service;

(8) Applications for approval of
customer rate schedule shifts;

(9) Applications filed under section
1(c) of the Natural Gas Act and part 152
of this chapter, for declaration of
exemption from the provisions of the
Natural Gas Act and certificates held by
the applicant; and

(10) Applications and amendments
requesting authorizations filed pursuant
to section 7(c) of the Natural Gas Act for
new or additional service to right-of-
way grantors either directly or through
a distributor, where partial
consideration for the granting of the
right-of-way was the receipt of gas
service pursuant to section 7(c) of the
Natural Gas Act.

(f) Act upon filings for all initial rate
schedules, rate schedule changes and
notices of changes in rates submitted by
gas companies and impose conditions to
the following extent, in uncontested
cases:

(1) Accept a tariff or rate schedule
filing, except a major pipeline rate
increase under section 4(e) of the
Natural Gas Act and under subpart D of
part 154 of this chapter, if it complies
with all applicable statutory

requirements, and with all applicable
Commission rules, regulations and
orders for which a waiver has not been
granted, or if a waiver has been granted
by the Commission, if it complies with
the terms of the waiver;

(2) Reject a tariff or rate schedule
filing, if it patently fails to comply with
applicable statutory requirements and
with all applicable Commission rules,
regulations and orders for which a
waiver has not been granted; and

(3) Advise the filing party of any
actions taken under paragraph (b)(1) or
(b)(2) of this section and designate rate
schedules, rate schedule changes, and
notices of changes in rates, and the
effective date thereof.

(g) Take appropriate action on the
following:

(1) Any notice of intervention or
petition to intervene, filed in an
uncontested application for pipeline
service and not facilities, or an
uncontested rate schedule proceeding;

(2) An uncontested request from one
holding an authorization, granted
pursuant to the Director’s delegated
authority, to vacate all or part of such
authorization;

(3) Petitions to permit after an initial
60-day period one additional 60-day
period of exemption pursuant to
§284.264(b) of this chapter where the
application or extension arrives at the
Commission later than 45 days after the
commencement of the initial period of
exemption and where only services are
involved; and

(4) Applications for extensions of time
to file required reports, data and
information and to perform other acts
required at or within a specific time by
any rule, regulation, license, permit,
certificate, or order by the Commission.

(h) Undertake the following actions:

(1) Issue reports for public
information purposes. Any report issued
without Commission approval must:

(i) Be of a noncontroversial nature,
and

(ii) Contain the statement, “This
report does not necessarily reflect the
view of the Commission,” in bold face
type on the cover;

(2) Issue and sign deficiency letters
regarding natural gas applications; and

(3) Accept for filing, data and reports
(including Forms 1, 1F, 2, 2A, and 6)
required by Commission orders, or
presiding officers’ initial decisions upon
which the Commission has taken no
further action, if such filings are in
compliance with such orders or
decisions and, when appropriate, notify
the filing party of such acceptance.

(i) Take appropriate action on
requests or petitions for waivers of:

(1) Any action incidental to the
exercise of delegated authority,
including waiver of notice as provided
in section 4(d) of the Natural Gas Act,
provided the request conforms to the
requirements of § 385.2001 of this
chapter;

(2) Filing requirements for statements
and reports under Parts 260, 261 and
357 of this chapter;

(3) Fees prescribed in §8 381.207,
381.403, and 381.505 of this chapter in
accordance with §381.106(b) of this
chapter;

(4) Annual charges prescribed in
§382.202 of this chapter in accordance
with the standard set forth in §382.105
of this chapter;

(5) Section 154.403 of this chapter, as
necessary, in order to rule on out-of-
cycle purchased gas adjustment filings;

(6) The requirements of subpart C of
part 292 of this chapter governing
cogeneration and small power
production facilities made by any state
regulatory authority or nonregulated
electric utility pursuant to §292.402 of
this chapter;

(7) Annual charges prescribed in
§382.201 of this chapter in accordance
with the standard set forth in §382.105
of this chapter; and

(8) Deny or grant, in whole or in part,
requests for waiver of the requirements
for statements or reports under §141.1
of this chapter (FERC Form No. 1,
Annual Report of Major Electric
Utilities, Licensees and Others) and
§141.2 of this chapter (FERC Form No.
1-F, Annual Report for Nonmajor Public
Utilities and Licensees), and of the filing
of FERC Form No. 1 on electronic media
(8385.2011 of this chapter, Procedures
for filing on electronic media,
paragraphs (a)(6), (c), and (e)).

(j) Take the following actions relating
to the regulation of oil pipelines under
the Interstate Commerce Act:

(1) Accept any uncontested item
which has been filed consistent with
Commission regulations and policy;

(2) Reject any filing which patently
fails to comply with applicable statutory
requirements and with all applicable
Commission rules, regulations and
orders for which a waiver has not been
granted;

(3) Prescribe for carriers the classes of
property for which depreciation charges
may be properly included under
operating expenses, review the fully
documented depreciation studies filed
by the carriers, and authorize or revise
the depreciation rates reflected in the
depreciation study with respect to each
of the designated classes of property;
and

(4) Refer any matter to the
Commission which the Director believes
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should be acted upon by the
Commission.

(k) Take the following actions with
respect to rates, rate schedules, and rate
filings:

(1) Accept for filing all uncontested
initial rate schedules and uncontested
rate schedule changes submitted by
public utilities, including changes
which would result in rate increases;
waive the requirement of statutory
notice for good cause shown; advise the
filing party of such acceptances; and
designate rate schedules and the
effective dates thereof;

(2) Approve uncontested rates and
rate schedules filed by the Secretary of
Energy or his designee, for power
developed at projects owned and
operated by the federal government and
for services provided by federal power
marketing agencies;

(3) Reject a rate filing, unless
accompanied by a request for waiver in
conformity with §385.2001 of this
chapter, if it fails patently to comply
with applicable statutory requirements
or Commission rules, regulations and
orders; and

(4) Assign to an Administrative Law
Judge (ALJ), with the ALJ’s concurrence,
uncontested interim electric rate
motions that would result in lower
rates, pending Commission action on
settlement agreements.

(I) Take appropriate action on
uncontested applications for:

(1) The sale or lease or other
disposition of facilities, consolidation of
facilities, and acquisition of securities of
public utilities under section 203 of the
Federal Power Act;

(2) Interlocking positions under
section 305(b) of the Federal Power Act;

(3) Certification of the qualifying
status for small power production and
cogeneration facilities under § 292.207
of this chapter; and

(4) The extension of time for public
utilities to file required reports, data,
and information and to do other acts
required to be done within a specific
time period by any rule, regulation or
order of the Commission.

(m) Take appropriate action on:

(1) Notices of intervention or petitions
to intervene in an uncontested rate
schedule proceeding;

(2) Requests for authorization for a
designated representative to post and
file rate schedules of public utilities
which are parties to the same rate
schedule; and

(3) Filings related to uncontested
nonexempt qualifying small power
production facilities, including action
on requests for waivers of the
Commission’s regulations under the
Federal Power Act and related

authorizations consistent with
Massachusetts Refusetech, Inc., 31 FERC
161,048 (1985), and the orders cited
therein without limitation as to whether
qualifying status is by Commission
certification or notice of qualifying
status, provided that in the case of a
notice of qualifying status, any waiver is
granted on condition that the filing
party has correctly noticed the facility
as a qualifying facility.

(n) Undertake the following actions:

(1) Redesignate proceedings, rate
schedules, and other authorizations and
filings to reflect changes in the names of
persons and municipalities subject to
invoking Commission jurisdiction under
the Federal Power Act, where no
substantive changes in ownership,
corporate structure or domicile, or
jurisdictional operation are involved;

(2) Issue deficiency letters regarding
electric rate schedule filings, refund
reports, corporate applications for the
sale, lease of disposition of property,
consolidation of facilities, acquisition of
securities of public utilities and
applications to hold interlocking
positions;

(3) With respect to amendments to
agreements, contracts, and rate
schedules (including approved rate
settlements), and data and reports
submitted by public utilities pursuant to
Commission opinions, orders, decisions,
or other actions or presiding officers’
initial decisions:

(i) Accept for filing any amendment,
contract, rate schedule, data and reports
which are in compliance and, when
appropriate, notify the filing party of
such acceptance; or

(ii) Reject for filing any amendment,
contract, rate schedule, data, and reports
which are not in compliance or not
required and, when appropriate, notify
the filing party of such rejection; and

(4) Adopt final allocations of costs for
federal multiple-purpose reservoir
projects for which the Commission has
statutory responsibility, and review and
comment on cost allocations prepared
by others.

(0) In connection with the regulation
of oil pipelines under the Interstate
Commerce Act, refer any matter to the
Commission which the Director believes
should be acted upon by the
Commission.

4. Section 375.308 is removed and
§375.314 is redesignated as § 375.308
and its heading and introductory text
are revised and paragraphs (v) through
(z) are added to read as follows:

§375.308 Delegations to the Director of
the Office of Energy Projects.

The Commission authorizes the
Director or the Director’s designee to:

* * * * *

(v) Take appropriate action on the
following types of uncontested
applications for authorizations and
uncontested amendments to
applications and authorizations and
impose appropriate conditions:

(1) Applications or amendments
requesting authorization for the
construction or acquisition and
operation of facilities that have a
construction or acquisition cost less
than the limits specified in column 2 of
table I in 8 157.208(d) of this chapter;

(2) Applications by a pipeline for the
abandonment of pipeline facilities;

(3) Applications for temporary
certificates for facilities pursuant to
§157.17 of this chapter;

(4) Petitions to amend certificates to
conform to actual construction;

(5) Applications for temporary
certificates for facilities pursuant to
§157.17 of this chapter;

(6) Dismiss any protest to prior notice
filings made pursuant to 8 157.205 of
this chapter and involving pipeline
facilities that does not raise a
substantive issue and fails to provide
any specific detailed reason or rationale
for the objection;

(7) Applications for temporary or
permanent certificates (and for
amendments thereto) for the
transportation, exchange or storage of
natural gas, provided that the cost of
construction of the applicant’s related
facility is less than the limits specified
in column 2 of table 1 in §157.208(d)
of this chapter; and

(8) Applications for blanket
certificates of public convenience and
necessity pursuant to subpart F of part
157 of this chapter, including waiver of
project cost limitations in 8§ 157.208
and 157.215 of this chapter, and the
convening of informal conferences
during the 30-day reconciliation period
pursuant to the procedures in
§157.205(f).

(w) Take appropriate action on the
following:

(1) Any notice of intervention or
petition to intervene, filed in an
uncontested application for pipeline
facilities;

(2) An uncontested request from one
holding an authorization, granted
pursuant to the Director’s delegated
authority, to vacate all or part of such
authorization;

(3) Petitions to permit after an initial
60-day period one additional 60-day
period of exemption pursuant to
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§ 284.264(b) of this chapter where the
application or extension arrives at the
Commission later than 45 days after the
commencement of the initial period of
exemption when the emergency requires
installation of facilities; and

(4) Applications for extensions of time
to file required reports, data, and
information and to perform other acts
required at or within a specific time by
any rule, regulation, license, permit,
certificate, or order by the Commission.

(X) Undertake the following actions:

(1) Compute, for each calendar year,
the project limits specified in table I of
§157.208 and table Il of § 157.215(a) of
this chapter, adjusted for inflation, and
publish such limits as soon as possible
thereafter in the Federal Register;

(2) Issue reports for public
information purposes. Any report issued
without Commission approval must:

(i) Be of a noncontroversial nature,
and

(ii) Contain the statement, “This
report does not necessarily reflect the
view of the Commission,” in bold face
type on the cover;

(3) Issue and sign deficiency letters
regarding natural gas applications;

(4) Accept for filing, data and reports
required by Commission orders, or
presiding officers’ initial decisions upon
which the Commission has taken no
further action, if such filings are in
compliance with such orders or
decisions and, when appropriate, notify
the filing party of such acceptance;

(5) Reject requests which patently fail
to comply with the provisions of
157.205(b) of this chapter; and

(6) Take appropriate action on
requests or petitions for waivers of any
action incidental to the exercise of
delegated authority, including waiver of
notice as provided in section 4(d) of the
Natural Gas Act, provided the request
conforms to the requirements of
§385.2001 of this chapter.

(y) Take appropriate action on the
following:

(1) Any action incidental to the
exercise of delegated authority,
including waiver of notice as provided
in section 4(d) of the Natural Gas Act,
provided the request conforms to the
requirements of § 385.2001 of this
chapter; and

(2) Requests or petitions for waivers of
filing requirements for statements and
reports under 88 260.8 and 260.9 of this
chapter.

(z) Approve, on a case-specific basis,
and make such decisions as may be
necessary in connection with the use of
pre-filing collaborative procedures, for
the development of an application or
certificate or abandonment
authorization under Section 7 of the

Natural Gas Act, or the development of
an application for facilities under
Section 3 of the Natural Gas Act, and
assist in the pre-filing collaborative and
related processes.

§375.310 [Removed]
5. Section 375.310 is removed.

§375.311 [Redesignated as §375.310]
6. Section 375.311 is redesignated as
§375.310.

§375.312 [Redesignated as §375.311]

7. Section 375.312 is redesignated as
§375.311.

§375.313 [Redesignated as §375.312]

8. Section 375.313 is redesignated as
8§375.312 and is revised to read as
follows:

§375.312 Delegations to the Director of
the Office of Finance, Accounting and
Operations.

The Commission authorizes the
Director or the Director’s designee to:

(a) Sign all correspondence with
respect to financial accounting and
reporting matters on behalf of the
Commission.

(b) Pass upon actual legitimate
original cost and depreciation thereon
and the net investment in jurisdictional
companies and revisions thereof, and
sign audit reports resulting from the
examination of the books and records of
jurisdictional companies,

(1) If the company agrees with the
audit report, or

(2) If, in the case of a financial audit,
the company does not agree with the
audit report, provided that notification
of the opportunity for a hearing under
Section 301(a) of the Federal Power Act
or Section 8(a) of the Natural Gas Act
accompanies the audit report.

(c) Pass upon and approve requests by
state and federal agencies to review staff
working papers from financial audits if
the company agrees to the release of the
audit working papers provided:

(1) The papers are examined at the
Commission, and

(2) The requester—

(i) Only makes general notes
concerning the contents of the audit
working papers,

(ii) Does not make copies of the audit
working papers, and

(iii) Does not remove the audit
working papers from the area designated
by the Director.

(d) With regard to billing errors noted
as a result of the Commission staff’s
examination of automatic adjustment
tariffs approved by the Commission,
approve corrective measures, including
recomputation of billing and refunds, to
the extent the company agrees.

(e) Deny or grant, in whole or in part,
requests for waiver of the requirements
of parts 352 and 356 of this chapter,
except if the matters involve unusually
large transactions or unique or
controversial features, the Director must
present the matters to the Commission
for consideration.

(f) Prescribe the updated fees for part
381 of this chapter in accordance with
§381.104 of this chapter.

(9) Prescribe the updated fees for part
381 of this chapter in accordance with
§388.109(b)(2) of this chapter.

(h) Deny or grant, in whole or in part,
petitions for waiver of fees prescribed in
§ 381.302 of this chapter in accordance
with §381.106(b) of this chapter.

(i) Deny or grant, in whole or in part,
petitions for exemption from fees
prescribed in part 381 of this chapter in
accordance with §381.108 of this
chapter.

(j) Determine the annual charges for
administrative costs, for use of United
States lands, and for use of government
dams or other structures.

(k) Grant or deny waiver of penalty
charges for late payment of annual
charges.

(I) Give credit for overpayment of
annual charges.

(m) Deny or grant, in whole or in part,
petitions for exemption from annual
charges under § 11.6 of this chapter for
state and municipal licensees.

(n) Grant or deny petitions for waiver
of annual charges for oil pipelines.

PART 376—ORGANIZATION, MISSION,
AND FUNCTIONS: OPERATIONS
DURING EMERGENCY CONDITIONS

9. The authority citation for Part 376
is revised to read as follows:

Authority: 5 U.S.C. 553; 42 U.S.C. 7101-
7352; E.O. 12009, 3 CFR 1978 Comp., p. 142.

10. In §376.105, paragraph (b)(2) is
revised to read as follows:

§376.105 Chairman.
* * * * *
b * * *

(2) The selection, appointment, and
fixing of the compensation of such
personnel as he deems necessary.

* * * * *

11. In §376.204, paragraph (b)(2) is

revised to read as follows:

§376.204 Delegation of Commission’s
authority during emergency conditions.
* * * * *

b * X *

(2) The list referred to in paragraph
(b)(2) of this section is:

(i) Director of the Office of Finance,
Accounting and Operations;

(ii) Director of the Office of Markets,
Tariffs and Rates;
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(iii) Director of the Office of Energy
Projects;

(iv) General Counsel;

(v) Executive Assistant to the
Chairman;

(vi) Deputy Directors, Office of
Markets, Tariffs and Rates, in order of
seniority;

(vii) Deputy Directors, Office of
Energy Projects, in order of seniority;

(viii) Deputy General Counsel;

(ix) Associate General Counsels,
Assistant General Counsels and
Solicitor, in order of seniority;

(X) Assistant Directors and Division
heads, Office of Markets, Tariffs and
Rates; Assistant Directors and Division
heads, Office of Energy Projects; and
Assistant General Counsels; in order of
seniority.

* * * * *

12. Section 376.206 is revised to read
as follows:

§376.206 Delegation of functions of
certain Commission staff members.

When, by reason of emergency
conditions, the Secretary; Director of the
Office of Finance, Accounting and
Operations; Director of any Office or
Division, or officer in charge of a
regional office, is not available and
capable of carrying out his functions,
such functions are delegated to staff
members designated by the Chairman to
perform such functions. If no staff
member so designated is available and
capable of carrying out his functions,
such functions are delegated to the next
subordinate employee in the Office or
Division of the highest grade and
longest period of service in that grade.

13. Section 376.207 is revised to read
as follows:

§376.207 Personnel and fiscal functions.

Subject to modifications or revocation
by authority of the Director of the Office
of Finance, Accounting and Operations,
during the continuation of emergency
conditions authority to effect temporary
appointments of such additional officers
and employees, to classify and allocate
positions to their proper grades, to issue
travel orders, and to effect emergency
purchases of supplies, equipment and
services shall be exercised by the
respective Directors of Offices and
officials in charge of regional offices,
their deputies, or staff in line of
succession, as may be required for the
discharge of the lawful duties of such
organization.

[FR Doc. 99-33591 Filed 12-29-99; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1, 31, 35a, 301, 502, 503,
509, 513, 514, 516, 517, 520, 521, and
602

[TD 8856]
RIN 1545-AX44

General Revision of Regulations
Relating to Withholding of Tax on
Certain U.S. Source Income Paid to
Foreign Persons and Related
Collection, Refunds, and Credits;
Revision of Information Reporting and
Backup Withholding Regulations; and
Removal of Regulations Under Parts 1
and 35a and of Certain Regulations
Under Income Tax Treaties

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final rule; delay of effective
date.

SUMMARY: This document contains
changes delaying the effective date to
final regulations (TD 8734), which were
published in the Federal Register of
October 14, 1997, relating to the
withholding of income tax on certain
U.S. source income payments to foreign
persons. The Department of the
Treasury and the IRS believe it is in the
best interest of tax administration to
delay the effective date of the final
withholding regulations to ensure that
both taxpayers and the government can
complete changes necessary to
implement the new withholding regime.
As extended by this document, the final
withholding regulations will apply to
payments made after December 31,
2000.

DATES: Effective Dates: The amendments
in this final rule are effective January 1,
2001. As of December 31, 1999, the
effective date of the final regulations
published at 62 FR 53387, October 14,
1997, and delayed by TD 8804 (63 FR
72183, December 31, 1998), is delayed
from January 1, 2000, until January 1,
2001; however, the effective date of the
addition of 8§ 31.9999-0 and 35a.9999—
0 and the removal of 8 35a.9999-0T
remains October 14, 1997.

FOR FURTHER INFORMATION CONTACT:
Laurie Hatten-Boyd, (202) 622—-3840
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of this amendment provide
guidance under sections 1441, 1442,
and 1443 of the Internal Revenue Code
(Code) on certain U.S. source income

paid to foreign persons, the related tax
deposit and reporting requirements
under section 1461 of the Code, and the
related changes under sections 163(f),
165(j), 871, 881, 1462, 1463, 3401, 3406,
6041, 6041A, 6042, 6045, 6049, 6050A,
6050N, 6109, 6114, 6402, 6413, and
6724 of the Code.

Need for Changes

On April 29, 1999, in Notice 99-25
(1999-20 I.R.B. 1), the IRS and Treasury
announced their decision to extend the
effective date of the final regulations.
When originally published in the
Federal Register on October 14, 1997
(62 FR 53387), the final regulations were
applicable to payments made after
December 31, 1998 and, generally,
granted withholding agents until after
December 31, 1999, to obtain the new
withholding certificates (Forms W—
8BEN, W-8ECI, W-8EXP, and W-8IMY)
and statements required under those
regulations. On April 13, 1998, in
Notice 98-16 (1998-15 I.R.B. 12), the
IRS and Treasury announced the
decision to extend the effective date of
the final regulations to January 1, 2000
and to provide correlative extensions to
the transition rules for obtaining new
withholding certificates and statements.
Those extensions were published on
December 31, 1998 at 63 FR 72183 as
TD 8804. This amendment serves to
make the final regulations applicable to
payments made after December 31, 2000
and to require mandatory use of the new
withholding certificates and statements
for payments made after that date.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. Finally, it has been
determined that the Regulatory
Flexibility Act (5 U.S.C. chapter 6) does
not apply to these regulations because
the regulations do not impose a
collection of information on small
entities. Pursuant to 7805(f) of the Code,
the notice of proposed rulemaking
preceding these regulations (61 FR
17614) was submitted to the Small
Business Administration for comment
on its impact on small business.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
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26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social security,
Unemployment compensation.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, under the authority of
26 U.S.C. 7805, 26 CFR parts 1, 31, and
301 are amended by making the
following correcting amendments:

PART 1—INCOME TAXES

Par. 1. The authority citation for part
1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In §1.871-14, paragraph (h) is
revised to read as follows:

§1.871-14 Rules relating to repeal of tax
on interest of nonresident alien individuals
and foreign corporations received from
certain portfolio debt investments.

* * * * *

(h) Effective date—(1) In general. This
section shall apply to payments of
interest made after December 31, 2000.

(2) Transition rule. For purposes of
this section, the validity of a Form W-
8 that was valid on January 1, 1998,
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
35a, revised April 1, 1999) and expired,
or will expire, at any time during 1998,
is extended until December 31, 1998.
The validity of a Form W-8 that is valid
on or after January 1, 1999 remains valid
until its validity expires under the
regualtions in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) but in no event
will such a form remain valid after
December 31, 2000. The rule in this
paragraph (h)(2), however, does not
apply to extend the validity period of a
Form W-8 that expired solely by reason
of changes in the circumstances of the
person whose name is on the certificate.
Notwithstanding the first three
sentences of this paragraph (h)(2), a
withholding agent or payor may choose
to not take advantage of the transition
rule in this paragraph (h)(2) with respect
to one or more withholding certificates
valid under the regulations in effect
prior to January 1, 2001 (see 26 CFR
parts 1 and 35a, revised April 1, 1999)
and, therefore, may choose to obtain
withholding certificates conforming to
the requirements described in this

section (new withholding certificates).
For purposes of this section, a new
withholding certificate is deemed to
satisfy the documentation requirement
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
35a, revised April 1, 1999). Further, a
new withholding certificate remains
valid for the period specified in
§1.1441-1(e)(4)(ii), regardless of when
the certificate is obtained.

Par. 3. In §1.1441-1, as revised at 62
FR 53424 (TD 8734) and amended at 63
FR 72183 (TD 8804), paragraph (f) is
revised to read as follows:

§1.1441-1 Requirement for the deduction
and withholding of tax on payments to
foreign persons.

* * * * *

(f) Effective date—(1) In general. This
section applies to payments made after
December 31, 2000.

(2) Transition rules—(i) Special rules
for existing documentation. For
purposes of paragraphs (d)(3) and
(e)(2)(i) of this section, the validity of a
withholding certificate (namely, Form
W-8, 8233, 1001, 4224, or 1078 , or a
statement described in §1.1441-5 in
effect prior to January 1, 2001 (see
§1.1441-5 as contained in 26 CFR part
1, revised April 1, 1999)) that was valid
on January 1, 1998 under the regulations
in effect prior to January 1, 2001 (see 26
CFR parts 1 and 35a, revised April 1,
1999) and expired, or will expire, at any
time during 1998, is extended until
December 31, 1998. The validity of a
withholding certificate that is valid on
or after January 1, 1999, remains valid
until its validity expires under the
regulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) but in no event
will such withholding certificate remain
valid after December 31, 2001. The rule
in this paragraph (f)(2)(i), however, does
not apply to extend the validity period
of a withholding certificate that expires
solely by reason of changes in the
circumstances of the person whose
name is on the certificate.
Notwithstanding the first three
sentences of this paragraph (f)(2)(i), a
withholding agent may choose to not
take advantage of the transition rule in
this paragraph (f)(2)(i) with respect to
one or more withholding certificates
valid under the regulations in effect
prior to January 1, 2001 (see 26 CFR
parts 1 and 35a, revised April 1, 1999)
and, therefore, to require withholding
certificates conforming to the
requirements described in this section
(new withholding certificates). For
purposes of this section, a new
withholding certificate is deemed to
satisfy the documentation requirement

under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
354, revised April 1, 1999). Further, a
new withholding certificate remains
valid for the period specified in
paragraph (e)(4)(ii) of this section,
regardless of when the certificate is
obtained.

(ii) Lack of documentation for past
years. A taxpayer may elect to apply the
provisions of paragraphs (b)(7)(i)(B), (ii),
and (iii) of this section, dealing with
liability for failure to obtain
documentation timely, to all of its open
tax years, including tax years that are
currently under examination by the IRS.
The election is made by simply taking
action under those provisions in the
same manner as the taxpayer would take
action for payments made after
December 31, 2000.

Par. 4. In §1.1441-4, as amended at
62 FR 53424 (TD 8734) and at 63 FR
72183 (TD 8804), paragraph (g) is
revised to read as follows:

§1.1441-4 Exemptions from withholding
for certain effectively connected income
and other amounts.

* * * * *

(9) Effective date—(1) General rule.
This section applies to payments made
after December 31, 2000.

(2) Transition rules. The validity of a
Form 4224 or 8233 that was valid on
January 1, 1998, under the regulations
in effect prior to January 1, 2001 (see 26
CFR part 1, revised April 1, 1999) and
expired, or will expire, at any time
during 1998, is extended until
December 31, 1998. The validity of a
Form 4224 or 8233 that is valid on or
after January 1, 1999, remains valid
until its validity expires under the
regulations in effect prior to January 1,
2001 (see 26 CFR part 1, revised April
1, 1999) but in no event will such form
remain valid after December 31, 2000.
The rule in this paragraph (g)(2),
however, does not apply to extend the
validity period of a Form 4224 or 8223
that expires solely by reason of changes
in the circumstances of the person
whose name is on the certificate.
Notwithstanding the first three
sentences of this paragraph (9)(2), a
withholding agent may choose to not
take advantage of the transition rule in
this paragraph (g)(2) with respect to one
or more withholding certificates valid
under the regulations in effect prior to
January 1, 2001 (see 26 CFR part 1,
revised April 1, 1999) and, therefore, to
require withholding certificates
conforming to the requirements
described in this section (new
withholding certificates). For purposes
of this section, a new withholding
certificate is deemed to satisfy the
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documentation requirement under the
regulations in effect prior to January 1,
2001 (see 26 CFR part 1, revised April
1, 1999). Further, a new withholding
certificate remains valid for the period
specified in §1.1441-1(e)(4)(ii),
regardless of when the certificate is
obtained.

Par. 5. In 81.1441-5, as revised at 62
FR 53424 (TD 8734) and amended at 63
FR 72183 (TD 8804), paragraph (9) is
revised to read as follows:

§1.1441-5 Withholding on payments to
partnerships, trusts, and estates.
* * * * *

(g) Effective date—(1) General rule.
This section applies to payments made
after December 31, 2000.

(2) Transition rules. The validity of a
withholding certificate that was valid on
January 1, 1998, under the regulations
in effect prior to January 1, 2001 (see 26
CFR parts 1 and 35a, revised April 1,
1999) and expired, or will expire, at any
time during 1998, is extended until
December 31, 1998. The validity of a
withholding certificate that is valid on
or after January 1, 1999, remains valid
until its validity expires under the
regulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) but in no event
will such a withholding certificate
remain valid after December 31, 2000.
The rule in this paragraph (g)(2),
however, does not apply to extend the
validity period of a withholding
certificate that expires solely by reason
of changes in the circumstances of the
person whose name is on the certificate.
Notwithstanding the first three
sentences of this paragraph (9)(2), a
withholding agent may choose to not
take advantage of the transition rule in
this paragraph (g)(2) with respect to one
or more withholding certificates valid
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
354, revised April 1, 1999) and,
therefore, to require withholding
certificates conforming to the
requirements described in this section
(new withholding certificates). For
purposes of this section, a new
withholding certificate is deemed to
satisfy the documentation requirement
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
35a, revised April 1, 1999). Further, a
new withholding certificate remains
valid for the period specified in
§1.1441-1(e)(4)(ii), regardless of when
the certificate is obtained.

Par. 6. In 81.1441-6, as revised at 62
FR 53424 (TD 8734) and amended at 63
FR 72183 (TD 8804), paragraph (g) is
revised to read as follows:

§1.1441-6 Claim of reduced withholding
under an income tax treaty.
* * * * *

(g) Effective date—(1) General rule.
This section applies to payments made
after December 31, 2000.

(2) Transition rules. For purposes of
this section, the validity of a Form 1001
or 8233 that was valid on January 1,
1998, under the regulations in effect
prior to January 1, 2001 (see 26 CFR
parts 1 and 35a, revised April 1, 1999)
and expired, or will expire, at any time
during 1998, is extended until
December 31, 1998. The validity of a
Form 1001 or 8233 is valid on or after
January 1, 1999, remains valid until its
validity expires under the regulations in
effect prior to January 1, 2001 (see 26
CFR parts 1 and 35a, revised April 1,
1999) but in no event will such a form
remain valid after December 31, 2000.
The rule in this paragraph (g)(2),
however, does not apply to extend the
validity period of a Form 1001 or 8233
that expires solely by reason of changes
in the circumstances of the person
whose name is on the certificate or in
interpretation of the law under the
regulations under § 1.894-1T(d).
Notwithstanding the first three
sentences of this paragraph (g)(2), a
withholding agent may choose to not
take advantage of the transition rule in
this paragraph (g)(2) with respect to one
or more withholding certificates valid
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
354, revised April 1, 1999) and,
therefore, to require withholding
certificates conforming to the
requirements described in this section
(new withholding certificates). For
purposes of this section, a new
withholding certificate is deemed to
satisfy the documentation requirement
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
354, revised April 1, 1999). Further, a
new withholding certificate remains
valid for the period specified in
§1.1441-1(e)(4)(ii), regardless of when
the certificate is obtained.

Par. 7. In §1.1441-8 as redesignated
and amended at 62 FR 53464 and
amended at 63 FR 72138 (TD 8804),
paragraph (f) is revised to read as
follows:

§1.1441-8 Exemption from withholding for
payments to foreign governments,
international organizations, foreign central
banks of issue, and the Bank for
International Settlements.

* * * * *

(f) Effective date—(1) In general. This
section applies to payments made after
December 31, 2000.

(2) Transition rules. For purposes of
this section, the validity of a Form 8709
that was valid on January 1, 1998, under
the regulations in effect prior to January
1, 2001 (see 26 CFR part 1, revised April
1, 1999) and expired, or will expire, at
any time during 1998, is extended until
December 31, 1998. The validity of a
Form 8709 that is valid on or after
January 1, 1999, remains valid until its
validity expires under the regulations in
effect prior to January 1, 2001 (see 26
CFR part 1, revised April 1, 1999) but
in no event shall such a form remain
valid after December 31, 2000. The rule
in this paragraph (f)(2), however, does
not apply to extend the validity period
of a Form 8709 that expires solely by
reason of changes in the circumstances
of the person whose name is on the
certificate. Notwithstanding the first
three sentences of this paragraph (f)(2),
a withholding agent may choose to not
take advantage of the transition rule in
this paragraph (f)(2) with respect to one
or more withholding certificates valid
under the regulations in effect prior to
January 1, 2001 (see 26 CFR part 1,
revised April 1, 1999) and, therefore, to
require withholding certificates
conforming to the requirements
described in this section (new
withholding certificates). For purposes
of this section, a new withholding
certificate is deemed to satisfy the
documentation requirement under the
regulations in effect prior to January 1,
2001 (see 26 CFR part 1, revised April
1, 1999). Further, a new withholding
certificate remains valid for the period
specified in §1.1441-1(e)(4)(ii),
regardless of when the certificate is
obtained.

Par. 8. In §1.1441-9, paragraph (d) is
revised to read as follows:

§1.1441-9 Exemption from withholding on
exempt income of a foreign tax-exempt
organization, including foreign private
foundations.

* * * * *

(d) Effective date—(1) In general. This
section applies to payments made after
December 31, 2000.

(2) Transition rules. For purposes of
this section, the validity of a Form W-
8, 1001, or 4224 or a statement that was
valid on January 1, 1998, under the
regulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) and expired, or
will expire, at any time during 1998, is
extended until December 31, 1998. The
validity of a Form W-8, 1001, or 4224
or a statement that is valid on or after
January 1, 1999 remains valid until its
validity expires under the regulations in
effect prior to January 1, 2001 (see 26
CFR parts 1 and 35a, revised April 1,
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1999) but in no event shall such form
or statement remain valid after
December 31, 2000. The rule in this
paragraph (d)(2), however, does not
apply to extend the validity period of a
Form W-8, 1001, or 4224 or a statement
that expires solely by reason of changes
in the circumstances of the person
whose name is on the certificate.
Notwithstanding the first three
sentences of this paragraph (d)(2), a
withholding agent may choose to not
take advantage of the transition rule in
this paragraph (d)(2) with respect to one
or more withholding certificates valid
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
354, revised April 1, 1999) and,
therefore, to require withholding
certificates conforming to the
requirements described in this section
(new withholding certificates). For
purposes of this section, a new
withholding certificate is deemed to
satisfy the documentation requirement
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
35a, revised April 1, 1999). Further, a
new withholding certificate remains
valid for the period specified in
§1.1441-1(e)(4)(ii), regardless of when
the certificate is obtained.

Par. 9. In 81.1443-1, as revised at 62
FR 53424 (TD 8734) and amended at 63
FR 72183 (TD 8804), paragraph (c) is
revised to read as follows:

§1.1443-1 Foreign tax-exempt
organizations.
* * * * *

(c) Effective date—(1) In general. This
section applies to payments made after
December 31, 2000.

(2) Transition rules. For purposes of
this section, the validity of an affidavit
or opinion of counsel described in
§1.1443-1(b)(4)(i) in effect prior to
January 1, 2001 (see §1.1443-1(b)(4)(i)
as contained in 26 CFR part 1, revised
April 1, 1999) is extended until
December 31, 2000. However, a
withholding agent may choose to not
take advantage of the transition rule in
this paragraph (c)(2) with respect to one
or more withholding certificates valid
under the regulations in effect prior to
January 1, 2001 (see 26 CFR part 1,
revised April 1, 1999) and, therefore, to
require withholding certificates
conforming to the requirements
described in this section (new
withholding certificates). For purposes
of this section, a new withholding
certificate is deemed to satisfy the
documentation requirement under the
regulations in effect prior to January 1,
2001 ( see 26 CFR part 1, revised April
1, 1999). Further, a new withholding
certificate remains valid for the period

specified in §1.1441-1(e)(4)(ii),
regardless of when the certificate is
obtained.

Par. 10. In § 1.6042-3, as amended at
62 FR 53424 (TD 8734) and amended at
63 FR 72183 (TD 8804), paragraph (b)(5)
is revised to read as follows:

§1.6042-3 Dividends subject to reporting.

* * * * *
(b)* * *

(5) Effective date—(i) General rule.
The provisions of this paragraph (b)
apply to payments made after December
31, 2000.

(ii) Transition rules. The validity of a
withholding certificate (namely, Form
W-8 or other form upon which the
payor is permitted to rely to hold the
payee as a foreign person) that was valid
onJanuary 1, 1998, under the
regulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) and expired, or
will expire, at any time during 1998, is
extended until December 31, 1998. The
validity of a withholding certificate that
is valid on or after January 1, 1999,
remains valid until its validity expires
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
35a, revised April 1, 1999) but in no
event shall such withholding certificate
remain valid after December 31, 2000.
The rule in this paragraph (b)(5)(ii),
however, does not apply to extend the
validity period of a withholding
certificate that expires solely by reason
of changes in the circumstances of the
person whose name is on the certificate.
Notwithstanding the first three
sentences of this paragraph (b)(5)(ii), a
payor may choose not to take advantage
of the transition rule in this paragraph
(b)(5)(ii) with respect to one or more
withholding certificates valid under the
regulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) and, therefore, to
require withholding certificates
conforming to the requirements
described in this section (new
withholding certificates). For purposes
of this section, a new withholding
certificate is deemed to satisfy the
documentation requirement under the
regulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999). Further, a new
withholding certificate remains valid for
the period specified in §1.1441-
1(e)(4)(ii), regardless of when the
certificate is obtained.

* * * * *

Par. 11. In 8 1.6045-1, as amended at
62 FR 53424 (TD 8734) and amended at
63 FR 72183 (TD 8804), paragraph (g)(5)
is revised to read as follows:

§1.6045-1 Returns of information of
brokers and barter exchanges.
* * * * *

(g) * * *

(5) Effective date—(i) General rule.
The provisions of this paragraph (g)
apply to payments made after December
31, 2000.

(ii) Transition rules. The validity of a
withholding certificate (namely, Form
W-8 or other form upon which the
payor is permitted to rely to hold the
payee as a foreign person) that was valid
on January 1, 1998, under the
regulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) and expired, or
will expire, at any time during 1998, is
extended until December 31, 1998. The
validity of a withholding certificate that
is valid on or after January 1, 1999,
remains valid until its validity expires
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
354, revised April 1, 1999) but in no
event shall such a withholding
certificate remain valid after December
31, 2000. The rule in this paragraph
(9)(5)(ii), however, does not apply to
extend the validity period of a form that
expires in 1998 solely by reason of
changes in the circumstances of the
person whose name is on the certificate.
Notwithstanding the first three
sentences of this paragraph (g)(5)(ii), a
payor may choose not to take advantage
of the transition rule in this paragraph
(9)(5)(ii) with respect to one or more
withholding certificates valid under the
regulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) and, therefore, to
require withholding certificates
conforming to the requirements
described in this section (new
withholding certificates). For purposes
of this section, a new withholding
certificate is deemed to satisfy the
documentation requirement under the
regulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999). Further, a new
withholding certificate remains valid for
the period specified in §1.1441—
1(e)(4)(ii), regardless of when the
certificate is obtained.

* * * * *

Par. 12. In § 1.6049-5, as amended at
62 FR 53424 (TD 8734) and amended at
63 FR 72183 (TD 8804), paragraph (g) is
revised to read as follows:

§1.6049-5 Interest and original issue
discount subject to reporting after
December 31, 1982.
* * * * *

(g) Effective date—(1) General rule.
The provisions of paragraphs (b)(6)
through (15), (c), (d), and (e) of this
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section apply to payments made after
December 31, 2000.

(2) Transition rules. The validity of a
withholding certificate (namely, Form
W-8 or other form upon which the
payor is permitted to rely to hold the
payee as a foreign person) that was valid
onJanuary 1, 1998, under the
regulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) and expired, or
will expire, at any time during 1998, is
extended until December 31, 1998. The
validity of a withholding certificate that
is valid on or after January 1, 1999,
remains valid until its validity expires
under the regulations in effect prior to
January 1, 2001 (see 26 CFR parts 1 and
35a, revised April 1, 1999) but in no
event shall such a withholding
certificate remain valid after December

extend the validity period of a

name is on the certificate.
Notwithstanding the first three

described in this section (new

31, 2000. The rule in this paragraph
(9)(2), however, does not apply to

withholding certificate that expires
solely by reason of changes in the
circumstances of the person whose

sentences of this paragraph (9)(2), a
payor may choose not to take advantage
of the transition rule in this paragraph
(9)(2) with respect to one or more
withholding certificates valid under the
regulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999) and, therefore,
may require withholding certificates
conforming to the requirements

withholding certificates). For purposes

of this section, a new withholding
certificate is deemed to satisfy the
documentation requirement under the
regulations in effect prior to January 1,
2001 (see 26 CFR parts 1 and 35a,
revised April 1, 1999). Further, a new

withholding certificate remains valid for

the period specified in §1.1441—

1(e)(4)(ii), regardless of when the
certificate is obtained.

PARTS 1, 31, AND 301—[AMENDED)]

Par. 13. In the list below, for each
section indicated in the left column
(which was added, revised, or amended
at 62 FR 53387 (TD 8734) and further
amended at 63 FR 72138 (TD 8804),

remove the language in the middle
column and add the language in the

right column:

Section

Remove

Add

1.871-14(c)(3)(ii), Example, first and sixth sentences
1.871-14(c)(3)(ii), Example, sixth sentence
1.871-14(c)(3)(ii), Example, sixth sentence
1.871-14(c)(3)(ii), Example, seventh sentence

1.1441-1(b)(4)(xix)
1.1441-1(b)(4)(xix)
1.1441-1(b)(7)(v), Example 1, first, fourth, and eighth sentences ....
1.1441-1(b)(7)(v), Example 1, third and ninth sentences
1.1441-1(b)(7)(v), Example 1, ninth sentence
1.1441-1(b)(7)(v), Example 2, first, fourth, and seventh sentences ..
1.1441-1(b)(7)(v), Example 2, third and seventh sentences ...
1.1441-1(b)(7)(v), Example 2, seventh and ninth sentences ..
1.1441-1(c)(6)(ii)(B)
1.1441-1(c)(6)(ii)(B)
1.1441-1(e)(4)(ii)(A)
1.1441-1(e)(4)(ii)(A)
1.1441-2(b)(3)(iv)
1.1441-2(f)
1.1441-3(h) ..
1.1441-7(g) ..
1.1461-1(i)
1.1461-2(a)(4), Example 1(i), second sentence ..
1.1461-2(a)(4), Example 1(i), third sentence
1.1461-2(a)(4), Example 1(ii), first, second, and last sentences ...
1.1461-2(a)(4), Example 1(ii), first sentence
1.1461-2(a)(4), Example 1(ii), third sentence
1.1461-2(a)(4), Example 2, second and last sentences ...
1.1461-2(a)(4), Example 2, second sentence
1.1461-2(a)(4), Example 2, third sentence
1.1461-2(a)(4), Example 2, third sentence ....
1.1461-2(a)(4), Example 2, last sentence
1.1461-2(a)(4), Example 3, last sentence
1.1461-2(a)(4), Example 3, last sentence
1.1461-2(d)
1.1462-1(c)
1.1463-1(b)
1.6041—-4(d)
1.6041A-1(d)(3)(v)
1.6045-1(d)(6)(ii)(B)
1.6049-4(d)(3)(ii)(B)
1.6049-5(c)(4)(v)
1.6050N-1(e), last sentence
31.3401(a)(6)-1(e), paragraph heading ...
31.3401(a)(6)-1(e), first sentence
31.3401(a)(6)-1(f), paragraph heading ....
31.3401(a)(6)-1(f), first sentence
31.3406(g)-1(e), first sentence
31.3406(h)-2(d), penultimate sentence ...
31.9999-0

October 12, 2000
December 31, 2000
June 15, 2004
June 15, 2004

January 1, 2000
April 1, 1998
June 15, 2000
September 30, 2002 .
March 15, 2001
June 15, 2000

September 30, 2002
March 15, 2001
January 1, 2000
April 1, 1998
September 30, 2000
December 31, 2003
December 31, 1999
December 31, 1999
December 31, 1999
December 31, 1999
December 31, 1999 ..
December 2000
February 10, 2001 ..
2000
March 15, 2001 ...
2001
2001
June 2001
July 15, 2001 ...
2000
March 15, 2002
February 15, 2001 ..
March 15, 2001
December 31, 1999 ..
December 31, 1999
December 31, 1999
December 31, 1999
December 31, 1999
December 31, 1999
December 31, 1999
January 1, 2000
December 31, 1999 ..
January 1, 2000
January 1, 2000
December 31, 1999 ..
December 31, 1999
December 31, 1999
December 31, 1999 ..
January 1, 2000

October 12, 2001.
December 31, 2001.
June 15, 2005.
June 15, 2005.

January 1, 2001.
April 1, 1999.

June 15, 2001.
September 30, 2003.
March 15, 2002.
June 15, 2001.
September 30, 2003.
March 15, 2002.
January 1, 2001.
April 1, 1999.
September 30, 2001.
December 31, 2004.
December 31, 2000.
December 31, 2000.
December 31, 2000.
December 31, 2000.
December 31, 2000.
December 2001.
February 10, 2002.
2001.

March 15, 2002.
2002.

2002.

June 2002.

July 15, 2002.
2001.

March 15, 2003.
February 15, 2002.
March 15, 2002.
December 31, 2000.
December 31, 2000.
December 31, 2000.
December 31, 2000.
December 31, 2000.
December 31, 2000.
December 31, 2000.
January 1, 2001.
December 31, 2000.
January 1, 2001.
January 1, 2001.
December 31, 2000.
December 31, 2000.
December 31, 2000.
December 31, 2000.
January 1, 2001.
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Section

Remove

Add

301.6114-1(b)(4)(ii)(C), introductory text ..........

301.6114-1(b)(4)(ii)(D)
301.6724-1(g)(2) Q-11
301.6724-1(g)(2) Q-11
301.6724-1(g)(2) A-11
301.6724-1(g)(2) A-11
301.6724-1(g)(3), first sentence
301.6724-1(g)(3), last sentence
301.6724-1(g)(3), last sentence

December 31, 1999
December 31, 1999
January 1, 2000

December 31, 1999
January 1, 2000 .................
April 1, 1998 ......ccoeviine

December 31, 2000.
December 31, 2000.
January 1, 2001.

April 1, 1998 .............. April 1, 1999.
January 1, 2000 January 1, 2001.
April 1, 1998 .....ccoeviiiiiins April 1, 1999.

December 31, 2000.
January 1, 2001.
April 1, 1999.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: December 21, 1999.

Jonathan Talisman,

Acting Assistant Secretary of the Treasury
(Tax Policy).

[FR Doc. 99-33515 Filed 12-29-99; 8:45 am]
BILLING CODE 4830-01-P

PANAMA CANAL COMMISSION

35 CFR Chapter I, Subchapters B
and C

Repeal of the Panama Canal
Commission’s General Regulations
and Shipping and Navigation
Regulations

AGENCY: Panama Canal Commission.
ACTION: Final rule.

SUMMARY: This action repeals the
Commission’s public regulations in the
Code of Federal Regulations (CFR),
Subchapters B (General Regulations)
and C (Shipping and Navigation) and
discontinues the U.S. Government’s
responsibility for health, sanitation,
postal money orders, and shipping and
navigation in the Panama Canal. This
action does not terminate the
Commission’s liability for marine vessel
claims which arise prior to Noon,
December 31, 1999.

DATES: Effective 12:00 Noon, December
31, 1999.

FOR FURTHER INFORMATION CONTACT: Jay
Sieleman, Assistant General Counsel,
Panama Canal Commission, Office of
Transition Administration c/o U.S.
Embassy, Panama APO AA 34002. The
telephone number is 272-6625. The
facsimile number is 272-6621.
SUPPLEMENTARY INFORMATION: In
compliance with the Panama Canal
Treaty of 1977 and Public Law 96-70,
as amended, (22 U.S.C. 3601 et seq.) the
United States Government will turn
over the operation, maintenance, and
management of the Panama Canal to the
Government of Panama at Noon,
December 31, 1999. The regulations
published in 35 CFR subchapters B and
C are directly related to the operation,

maintenance and management of the
Panama Canal or to functions performed
by the Panama Canal Government prior
to the Panama Canal Treaty of 1977.
With the termination of the
Commission’s responsibility for these
functions, the Commission is revoking
the applicable regulations to avoid
confusion on the part of customers
seeking guidance on the use of the
Panama Canal or its related areas.
Persons and organizations interested
in obtaining information regarding the
operation, maintenance and
management of the Panama Canal after
12:00 Noon, December 31, 1999, should
contact the Government of Panama
agency established for these purposes.
This agency is the Panama Canal
Authority, Balboa, Ancon, Republic of
Panama. The mailing address is:
Panama Canal Authority, Office of
General Counsel Marine Accident
Claims, PCA GC-GCCL, P. O. Box
025413, Miami FL 33102-5413.
Persons or organizations with claims
against the Panama Canal Commission
for marine vessel accidents which arise
prior to Noon, 31 December 1999,
should contact David L. Terzian, Torts
Branch, Civil Division, U.S. Department
of Justice, 1425 New York Avenue, NW,
Room 3046, Washington, DC 2005. The
telephone number is (202) 616-4137.
This rule involves agency
management functions and, therefore, is
not subject to the procedures required
by 5 U.S.C 553 and 801. It is also
exempt from review under Executive
Order 12866 but has been reviewed
internally by the Commission to ensure
consistency with the purposes thereof.
This amendment has been found to be
a minor rule within the meaning of the
Small Business Regulatory Enforcement
Fairness Act of 1996, Public Law 104—
121. It does not require analysis under
the Regulatory Flexibility Act or the
Unfunded Mandates Reform Act.

Authority: 22 U.S.C. 3602.

Accordingly, for the reasons set forth
above, at noon, December 31, 1999, in
accordance with the Panama Canal
Treaty of 1977, 35 CFR chapter | is
amended by removing subchapters B

(parts 60 through 70) and C (parts 101
through 135).

Dated: December 23, 1999.
William J. Connolly,
Secretary, Panama Canal Commission.
[FR Doc. 99-33908 Filed 12-29-99; 8:45 am)]
BILLING CODE 3640-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 20
RIN 2900-AJ98

Board of Veterans’ Appeals: Rules of
Practice—Revision of Decisions on
Grounds of Clear and Unmistakable
Error; Clarification

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Rules of Practice of the Board of
Veterans’ Appeals governing the
revision of Board decisions on the
grounds of clear and unmistakable error.
By this amendment, we clarify that, in
the case of a Board decision on more
than one issue, the Board’s decision on
issues appealed to and decided by a
court of competent jurisdiction is not
subject to subsequent revision on the
grounds of clear and unmistakable error,
but the Board’s decision on issues not
appealed to or decided by a court of
competent jurisdiction is subject to such
revision.

DATES: Effective Date: February 12,
1999.

FOR FURTHER INFORMATION CONTACT:
Steven L. Keller, Senior Deputy Vice
Chairman, Board of Veterans’ Appeals,
Department of Veterans Affairs, 810
Vermont Avenue, NW, Washington, DC
20420, (202) 565-5978.

SUPPLEMENTARY INFORMATION: On May
19, 1998, we published a notice of
proposed rulemaking in the Federal
Register (63 FR 27534). We proposed to
implement section 1(b) of Pub. L. 105—
111 (Nov. 21, 1997), which permits
challenges to Board of Veterans’
Appeals (Board) decisions on the



73414 Federal Register/Vol. 64,

No. 250/ Thursday, December 30, 1999/Rules and Regulations

grounds of clear and unmistakable error
(CUE). In particular, because ““it would
be inappropriate for an inferior tribunal
to review the actions of a superior,” we
proposed to codify at 38 CFR 20.1400(b)
a provision stating: ‘A Board decision
on an issue decided by a court of
competent jurisdiction on appeal is not
subject to revision on the grounds of
[CUE].” 63 FR at 27536, 27539.

On January 13, 1999, we published
the final rule, which became effective
February 12, 1999 (64 FR 2134). Based
on comments that § 20.1400(b) was
unclear, we revised that provision with
the intent that “our rule preclude[] a
CUE challenge to a Board decision on an
issue that has been subsequently
decided by a court of competent
jurisdiction, whether on direct appeal of
that Board decision or on appeal of a
subsequent Board decision on the same
issue.” 64 FR at 2136. However, the
language of § 20.1400(b) stated: ““All
final Board decisions are subject to
revision under this subpart except: (1)
Those decisions which have been
appealed to and decided by a court of
competent jurisdiction; and (2)
Decisions on issues which have
subsequently been decided by a court of
competent jurisdiction.” Id. at 2139.

By inadvertently omitting the words
““on issues’” from § 20.1400(b)(1), we
created an ambiguity in the case of a
Board decision on more than one issue
where fewer than all of the issues were
appealed to and decided by a court. It
was not clear whether § 20.1400(b)(1)
insulated every issue in such a Board
decision from CUE revision or whether
it insulated only the issues appealed to
and decided by the court. We intended,
both in the proposed rule and in the
final rule, that §20.1400(b)(1) would
insulate only the decision on issues
appealed to and decided by a court. By
reinserting the words “‘on issues” in
§20.1400(b)(1), we remove the
ambiguity and clarify that, in the case of
a Board decision on multiple issues,
§20.1400(b)(1) insulates from
subsequent CUE revision only the
Board’s decision on issues appealed to
and decided by a court, but not its
decision on issues not appealed to the
court. We are also removing the word
“Those” to make paragraphs (1) and (2)
of §20.1400(b) parallel.

This document merely clarifies
regulatory provisions. Therefore, in
accordance with 5 U.S.C. 553, this final
rule is exempt from prior notice-and-
comment and delayed-effective-date
provisions.

The Secretary hereby certifies that
this final rule does not have a
significant economic impact on a
substantial number of small entities as

they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
rule affects only individuals. Therefore,
pursuant to 5 U.S.C. 605(b), this final
rule is exempt from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.

List of Subjects in 38 CFR Part 20

Administrative practice and
procedure, Claims, Veterans.

Approved: November 18, 1999.
Togo D. West, Jr.,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR Part 20 is amended as
set forth below:

PART 20—BOARD OF VETERANS’
APPEALS: RULES OF PRACTICE

Subpart O—Revision of Decisions on
Grounds of Clear and Unmistakable
Error

1. The authority citation for part 20 is
revised to read as follows:

Authority: 38 U.S.C. 501(a) and as noted in
specific sections.

§20.1400 [Amended]

2. Section 20.1400(b)(1) is amended
by removing “Those decisions” and
adding, in its place, “Decisions on
issues”.

[FR Doc. 99-33995 Filed 12—29-99; 8:45 am]
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 136

[FRL-6478-1]

RIN 2040-AC76

Guidelines Establishing Test

Procedures for the Analysis of
Pollutants; Available Cyanide in Water

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This final rule amends the
“Guidelines Establishing Test
Procedures for the Analysis of
Pollutants’ under section 304(h) of the
Clean Water Act by adding Method
OIA-1677: Available Cyanide by Flow
Injection, Ligand Exchange, and
Amperometry (hereafter Method OIA—
1677). Method OIA-1677 employs flow
injection analysis (FIA) to measure
‘“available cyanide.” Method OIA-1677
is an additional test procedure for
measuring the same cyanide species as
are measured by currently approved

methods for cyanide amenable to
chlorination (CATC). In some matrices,
CATC methods are subject to test
interferences. EPA is approving Method
OIA-1677 because it is more specific for
available cyanide, is more rapid,
measures cyanide at lower
concentrations, offers improved safety,
reduces laboratory waste, and is more
precise and accurate than currently
approved CATC methods.

EFFECTIVE DATE: This regulation is
effective on January 31, 2000. For
judicial review purposes, this final rule
is promulgated as of 1 p.m. Eastern
Standard Time on January 13, 2000 in
accordance with 40 CFR 23.2.

The incorporation by reference of
Method OIA-1677 listed in the rule is
approved by the Director of the Federal
Register January 31, 2000.

ADDRESSES: Copies of the public
comments received, EPA responses, and
all other supporting documents
(including references included in this
document) are available for review at
the U.S. Environmental Protection
Agency, Water Docket, 401 M Street
SW., Washington, DC 20460. For access
to docket materials, call 202—-260-3027
on Monday through Friday, excluding
Federal holidays, between 9:00 a.m. and
3:30 p.m. Eastern Time for an
appointment.

Copies of Method OIA-1677 are
available from the National Technical
Information Service (NTIS), 5285 Port
Royal Road, Springfield, VA 22161,
(703) 605-6000 or (800) 553—6847; or
from ALPKEM, Box 9010, College
Station, TX 77842—9010. The NTIS
publication number is PB99-132011.

An electronic version of Method OIA—
1677 is also available via the Internet at
http://www.epa.gov/OST/Methods.
FOR FURTHER INFORMATION CONTACT: For
information regarding Method OIA—
1677, contact Maria Gomez-Taylor,
Ph.D., Engineering and Analysis
Division (4303), USEPA Office of
Science and Technology, 401 M Street,
SW., Washington, DC 20460, or call
(202) 260-1639.

SUPPLEMENTARY INFORMATION:

Potentially Regulated Entities

EPA Regions, as well as States,
Territories and Tribes authorized to
implement the National Pollutant
Discharge Elimination System (NPDES)
program, issue permits that comply with
the technology-based and water quality-
based requirements of the Clean Water
Act. In doing so, the NPDES permitting
authority, including authorized States,
Territories, and Tribes, make a number
of discretionary choices associated with
permit writing, including the selection
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of pollutants to be measured and, in
many cases, limited in permits. If EPA
has “approved” (i.e., promulgated
through rulemaking) standardized
testing procedures for a given pollutant,
the NPDES permit must specify one of
the approved testing procedures or an
approved alternate test procedure.
Permitting authorities may, at their
discretion, require the use of any
method approved at 40 CFR part 136 in
the permits they issue. Therefore,
dischargers with NPDES permits could
be affected by the standardization of
testing procedures in this rulemaking
because NPDES permits may
incorporate the testing procedures in
today’s rulemaking. In addition, when a
State, Territory, or authorized Tribe
provides certification of Federal licenses
under Clean Water Act section 401,
States, Territories and Tribes are
directed to use the standardized testing
procedures. Categories and entities that
may ultimately be affected include:

Examples of potentiall
Category regrijlated gntities Y
Regional, States, Territories, and
State and Tribes authorized to ad-
Territorial minister the NPDES per-
Govern- mitting program; States,
ments and Territories, and Tribes pro-
Indian Tribes. viding certification under
Clean Water Act section
401; Governmental
NPDES permittees.
Industry .......... Industrial NPDES permit-
tees.
Municipalities Publicly-owned treatment
works with NPDES per-
mits.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. This table lists
the types of entities that EPA is now
aware could potentially be affected by
this action. Other types of entities not
listed in the table could also be affected.
If you have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

Outline of Preamble

I. Authority
I1I. Summary of the Final Rule
A. Introduction
B. Summary of Method OIA-1677
C. Comparison of Method OIA-1677 to
Current Methods
D. Quality Control
E. Performance-Based Measurement
System
I1l. Improvements and Changes to Method
OlA-1677 Since Proposal
V. Public Participation and Response to
Comments

A. Definition of Cyanide

B. Method Detection Limit

C. Regulatory Compliance Implications of
Method OIA-1677

D. Proprietary Reagents

E. Cyanide Species Measured

F. Sample Pretreatment Issues

G. Interferences

H. Alternative Methods

I. Data Quality

J. Laboratory Safety

K. Miscellaneous

V. References
VI. Regulatory Requirements

A. Executive Order 12866

B. Unfunded Mandates Reform Act

C. Regulatory Flexibility Act (RFA), as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

D. Paperwork Reduction Act

E. Submission to Congress and the General
Accounting Office

F. National Technology Transfer and
Advancement Act

G. Executive Order 13045

H. Executive Order 13132

I. Executive Order 13084

I. Authority

EPA promulgates today’s regulation
pursuant to the authority of sections
301, 304(h), 307, and 501(a) of the Clean
Water Act (CWA) or the “Act,” 33
U.S.C. 1314(h), 1317, and 1361(a).
Section 301 of the Act prohibits the
discharge of any pollutant into
navigable waters unless the discharge
complies with a National Pollutant
Discharge Elimination System (NPDES)
permit, issued under section 402 of the
Act. Section 304(h) of the Act requires
the Administrator of the EPA to
“promulgate guidelines establishing test
procedures for the analysis of pollutants
that shall include the factors which
must be provided in any certification
pursuant to section 401 of this Act or
permit applications pursuant to section
402 of this Act.” Section 501(a) of the
Act authorizes the Administrator to
“prescribe such regulations as are
necessary to carry out his (her) function
under this Act.”” EPA publishes CWA
analytical methods regulations at 40
CFR part 136. The Administrator also
has made these test procedures
applicable to monitoring and reporting
of NPDES permits (40 CFR part 122,
sections 122.21, 122.41, 122.44, and
123.25), and implementation of the
pretreatment standards issued under
section 307 of the Act (40 CFR part 403,
sections 403.10 and 402.12).

Il. Summary of the Final Rule

A. Introduction

Today’s action makes available at 40
CFR part 136 an additional test
procedure for measurement of available
cyanide. Currently approved methods

for measurement of available cyanide
are based on sample chlorination.
Method OIA-1677 uses a flow injection/
ligand exchange technique to measure
available cyanide. Although Method
OIA-1677 and chlorination methods
both measure available cyanide, it is
possible that the results produced by the
two techniques will vary slightly, as
detailed in the proposed rule (63 FR
36809, July 7, 1998). EPA offers Method
OIA-1677 as another testing procedure
for several purposes, including permit
applications and compliance monitoring
under the NPDES program under CWA
section 402; ambient water quality
monitoring; CWA section 401
certifications; development of new
effluent limitations guidelines,
pretreatment standards, and new source
performance standards; and for general
laboratory use.

This rulemaking does not repeal any
of the currently approved methods that
test for available cyanide. For an NPDES
permit, the permitting authority can
decide which method is appropriate for
the specific NPDES permit based on the
circumstances of the particular effluent
measured. If the permitting authority
does not specify the method to be used
for the determination of available
cyanide, a discharger would be able to
use Method OIA-1677 or any of the
presently approved cyanide amenable to
chlorination (CATC) methods.

B. Summary of Method OIA-1677

Method OIA-1677 is divided into two
parts: sample pretreatment and cyanide
guantification via amperometric
detection. In the sample pretreatment
step, ligand-exchange reagents are
added to a 100-mL sample. The ligand-
exchange reagents displace cyanide ions
(CN-) from weak and intermediate
strength metallo-cyanide complexes.

In the flow-injection analysis system,
a 200-pL aliquot of the pretreated
sample is injected into the flow
injection manifold. The addition of
hydrochloric acid converts cyanide ion
to hydrogen cyanide (HCN). The
hydrogen cyanide diffuses through a
membrane into an alkaline receiving
solution where it is converted back to
cyanide ion (CN-). The amount of
cyanide ion in the alkaline receiving
solution is measured amperometrically
with a silver working electrode, silver/
silver chloride reference electrode, and
platinum counter electrode at an
applied potential of zero volt. The
current generated in the cell is
proportional to the concentration of
cyanide in the original sample, as
determined by calibration.
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C. Comparison of Method OIA-1677 to
Current Methods

Methods currently approved for
determination of available cyanide all
test for CATC. Although they represent
the best methods available to date, these
methods are prone to matrix
interference problems. EPA considers
Method OIA-1677 to be a significant
addition to the suite of analytical testing
procedures for available cyanide
because it (1) has greater specificity for
cyanide in matrices where interferences
have been encountered using currently
approved methods; (2) has improved
precision and accuracy compared to
currently approved CATC cyanide
methods; (3) measures available cyanide
at lower concentrations; (4) offers
improved analyst safety; (5) shortens
sample analysis time; and (6) reduces
laboratory waste.

Method OIA-1677 is not subject to
known interferences from organic
species. The flow-injection technique of
Method OlIA-1677 excludes known
interferences, except sulfide. Sulfide is
eliminated by treating the sample with
lead carbonate and removing the
insoluble lead sulfide by filtration prior
to introduction of the sample to the
amperometric cell used for cyanide
detection.

Method OIA-1677 was tested against
and compared to two existing cyanide
methods: EPA Method 335.1, an EPA-
approved CATC method, and Standard
Method (SM) 4500 CN- I, a weak-acid
dissociable (WAD) cyanide method.
Comparative recovery and precision
data were generated from simple
metallo-cyanide species in reagent
water. Recovery and precision of each
method was comparable for the easily
dissociable cyanide species. Results of
these tests were included in the docket
at proposal (63 FR 36809, July 7, 1998).
Method OlIA-1677 showed superior
precision and recoveries of mercury
cyanide complexes.

While EPA Method 335.1 does not
specify a method detection limit,
colorimetric detection is ‘““sensitive” to
approximately 5 pg/L. The method
detection limit (MDL), as determined in
a multi-laboratory study using the
procedures described at 40 CFR part
136, appendix B, is 0.5 pg/L for Method
OIA-1677.

Method OIA-1677 offers improved
analyst safety for two reasons. The first
reason is the reduced generation of
hydrogen cyanide gas, a highly toxic
compound. Although the proposed
flow-injection analysis (FIA) method
and currently approved CATC methods
all generate HCN, the currently
approved methods generate a larger

quantity of gas during distillation in an
open distillation system. As such, extra
care is necessary to prevent accidental
release of HCN into the laboratory
atmosphere. Method OIA-1677
possesses an advantage because it tests
a much smaller sample and, therefore,
generates significantly less HCN than
currently approved methods. In
addition, the gas is contained in a
closed system with little possibility for
release. The second safety improvement
is the reduced use of hazardous
substances. Currently approved CATC
methods require use of hazardous
substances in the distillation and color
developing processes. These hazardous
substances include hydrochloric acid,
pyridine, barbituric acid, chloramine-T,
and pyrazolone. Method OIA-1677
requires only hydrochloric acid and at
a much lower concentration than used
in CATC procedures.

Method OlIA-1677 offers a reduced
analysis time, which should increase
sample throughput in the laboratory.
Method OIA-1677 uses automated
mixing of the sample with hydrochloric
acid and exposure to the gas diffusion
membrane to determine the sample
concentration. This process takes
approximately two minutes per sample.
As a comparison, EPA Method 335.1
requires a one-hour distillation
procedure plus the time necessary to
add and develop the sample color to
determine the presence of cyanide.

Less laboratory waste is generated in
Method 1667 because it requires a much
smaller sample size for testing. EPA
Method 335.1 requires handling a
sample size of 500 mL for distillation.
Method OIA-1677 requires the addition
of the ligand exchange reagents to 100
mL of sample, from which 40 to 250 pL
are used for analysis. This reduces the
amount of both hazardous sample and
toxic reagents that must be handled and
subsequently disposed.

D. Quality Control

The quality control (QC) in Method
OIA-1677 is more extensive than the
QC in currently approved methods for
CATC. Method OIA-1677 contains all of
the standardized QC tests proposed in
EPA’s streamlining initiative (62 FR
14976, March 28, 1997) and used in the
40 CFR part 136, appendix A methods.
An initial demonstration of laboratory
capability is required and consists of (1)
an MDL study to demonstrate that the
laboratory is able to achieve the MDL
and minimum level of quantification
(ML) specified in Method OIA-1677;
and (2) an initial precision and recovery
(IPR) test, consisting of the analysis of
four reagent water samples spiked with
the reference standard, to demonstrate

the laboratory’s ability to generate
acceptable precision and recovery. An
important component of these and other
QC tests required in Method OIA-1677
is the use of mercuric cyanide (Hg(CN)2)
as the reference standard for spiking.
Mercuric cyanide was chosen because it
is fully recovered in Method OIA-1677
and weak-acid dissociable (WAD)
methods, whereas mercuric cyanide is
only partially recovered in the CATC
method. Therefore, mercuric cyanide
demonstrates the ability of the ligand-
exchange reagents to liberate cyanide
from moderately strong metal-cyano
complexes. Method OIA-1677 requires
the use of standards of known
composition and purity, which
facilitates more accurate determination
of recovery and precision and
minimizes variability that may be
introduced from spiking substances of
unknown or indeterminate purity.

Ongoing QC consists of the following
tests that would need to accompany
each analytical batch, i.e., a set of 10
samples or less pretreated at the same
time:

< Verification of calibration of the
flow injection analysis/amperometric
detection system, to verify that
instrument response has not deviated
significantly from that obtained during
calibration.

* Analysis of a matrix spike (MS) and
matrix spike duplicate (MSD) to
demonstrate method accuracy and
precision and to monitor matrix
interferences. Hg(CN); is the reference
standard used for spiking.

¢ Analysis of a laboratory blank to
demonstrate freedom from
contamination.

« Analysis of a laboratory control
sample to demonstrate that the method
remains under control.

Method OIA-1677 contains QC
acceptance criteria for all QC tests.
Compliance with these criteria allows a
data user to evaluate the quality of the
results. This increases the reliability of
results and provides a means for
laboratories and data users to monitor
analytical performance, thereby
providing a basis for sound, defensible
data.

E. Performance-Based Measurement
System

On March 28, 1997, EPA proposed a
rule (62 FR 14976) to streamline
approval procedures and use of analytic
methods in water programs through a
performance-based approach to
environmental measurements. On
October 7, 1997, EPA published a
Notice of the Agency’s intent to
implement a Performance Based
Measurement System (PBMS) in all
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media programs to the extent feasible
(62 FR 52098). EPA’s water program
offices are developing plans to
implement PBMS. Although EPA has
not yet promulgated a final rule to
implement PBMS in water programs,
Method OIA-1677 incorporates the QA
and QC acceptance criteria to be used as
a basis for assessment of method
performance. When PBMS is in place,
Method OlIA-1677 could serve as a
reference method for demonstrating
equivalency for subsequent
modifications to the method.

The analyst has flexibility to modify
the Method provided all performance
criteria are met. Demonstrating
equivalency involves two sets of tests,
one set with reference standards and the
other with the sample matrix. In
addition, if the detection limit would be
affected by the modification,
performance of an MDL study would be
required to demonstrate that the
modified procedure could achieve an
MDL less than or equal to the MDL in
Method OIA-1677 or, for those
instances in which the regulatory
compliance limit is greater than the ML
in the method, one-third the regulatory
compliance limit. (For a discussion of
these levels, see the streamlining
proposal (62 FR 14976, March 28,
1997).)

I11. Improvements and Changes to
Method OlA-1677 Since Proposal

EPA has revised Method OIA-1677
based on comments received on the
proposal (63 FR 36809, July 7, 1998).
Minor changes were made to correct
typographical errors and for
clarification:

¢ Section 4.5 was reworded to clarify
how to mitigate sulfide ion interference.

¢ Potassium nickel (I1) cyanide, a
quality control reagent was added as
section 7.5.

e Mercury (Il) cyanide stock solution
(section 7.12.1) mixing directions were
rewritten to better explain the steps.

¢ Section 8.2.1 was revised to require
that samples that contain particulate
matter be filtered prior to sulfide
removal and that the particulate matter
be recombined with the treated filtrate
prior to shipment to the laboratory. This
procedure is necessary to assure that
cyanide associated with particulate
matter will be included in the
measurement.

¢ Laboratory control sample (LCS) of
the mercury (ll) cyanide stock solution
was described more concisely.

¢ A note was added to section 11 to
explain ligand-exchange reagents and
their use.

« Reference materials were updated
in section 15.

e In Table 2, units were corrected
from mg/L to pg/mL CN-.

« A definition for ““discharge’” was
added under section 18.2.

¢ The sections on Pollution
Prevention and Waste Management
were separated and expanded.

» Section 12.2 was reworded to
clarify the reporting of analytical
results.

IV. Public Participation and Response
to Comments

EPA proposed Method OIA-1677 for
use on July 7, 1998 (63 FR 36809). The
public comment period closed on
September 8, 1998. Significant
comments are summarized below, along
with EPA’s responses. To the extent
practicable, the comments have been
categorized by subject. Detailed
comments and their accompanying
responses are included in the Docket for
today’s final rule.

EPA thanks commenters for
constructive suggestions. EPA believes
that the version of Method OIA-1677
promulgated today will provide reliable
data for compliance monitoring.

A. Definition of Cyanide

Comment: The endorsement by EPA
of yet another operational method, in
this case what its developers term
“available cyanide,” does not resolve
the confusion that exists regarding the
appropriateness of the various cyanide
measurements for discharge permits and
water quality assessments.

Response: EPA explained use of the
term “available cyanide” in the
preamble to the proposal of Method
OIA-1677. The term “‘available
cyanide” reflects that it is the cyanide
species available for dissociation that is
measured by Method OIA-1677. The
same cyanide species are measured by
the CATC and WAD methods. In today’s
document, EPA further clarifies that
“available” cyanide includes ‘“‘cyanide
amenable to chlorination’ and “‘weak-
acid dissociable” cyanides. EPA
continues to use the term “total
cyanide” for cyanides determined after
total distillation. The reason that a
change to “‘available” cyanide was
necessary is that the chlorination
reaction used in methods for “cyanide
amenable to chlorination” is not used in
Method OIA-1677. The term *‘weak-
acid dissociable” (WAD) cyanide was
considered but not used in anticipation
that future methods could use
technologies other than weak-acid
dissociation.

B. Method Detection Limit

Comment: If EPA wishes to expand
the use of the method detection limit

(MDL) approach for the new purpose of
deriving a detection level for Method
OlA-1677, the Administrative
Procedure Act (APA) demands that it
provide the public an opportunity to
review and comment on the justification
for that decision.

Response: EPA has used the MDL
procedure, as described at 40 CFR part
136, appendix B, for the purpose of
deriving detection limits in analytical
methods for the past 20 years. Use of the
MDL procedure for this purpose is
therefore not new. By proposing Method
OIA-1677 and including the MDL
therein, EPA provided the public the
opportunity for review and comment on
the MDL in Method OIA-1677 and the
data that support this MDL estimate.

EPA has used the MDL successfully
for estimating the lowest level at which
a substance can be detected since the
peer-reviewed article on the MDL was
published in 1980 (Environmental
Science and Technology 15 1426-1435).
The MDL procedure is subjected to
public comment with every MDL that
EPA publishes in nearly every method
proposed in the Federal Register for use
in EPA’s various programs. The MDL
procedure is referenced in those
methods. The MDL procedure has
widespread acceptance and use
throughout the analytical community.
No other detection or quantitation limit
procedure or concept has achieved this
level of acceptance and use.

Comment: Effluent limitations should
never be imposed in an enforceable
manner below concentrations at which
accurate and consistent measurement is
possible. EPA must adequately justify
the manner in which it proposes to
derive detection and quantification
levels. EPA has failed to justify its
proposal and to allow for public
comment.

Response: EPA proposed to approve
Method OIA-1677 as an additional test
procedure for use in its water programs.
This new analytical method is more
sensitive than currently approved
methods for the determination of
available cyanide and, therefore, EPA
believes that this method is suitable for
accurate and consistent measurements.
The performance of this method was
demonstrated through an inter-
laboratory validation study. The manner
in which EPA derives detection and
quantitation levels is through use of the
MDL procedure published at 40 CFR
part 136, appendix B. EPA has used the
minimum level of quantitation (ML) in
previous rulemakings. The ML is
consistent with the limit of quantitation
(LOQ) developed by the American
Chemical Society. EPA allows comment
on the derivation of detection and
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quantification levels through the public
comment process every time it proposes
a new method. EPA is currently
evaluating different approaches to
detection and quantification, and may
propose one or more alternate
approaches in a future rulemaking.

C. Regulatory Compliance Implications
of Method OIA-1677

Comment: EPA should clarify that
Method OlIA-1677 does not indicate
that the species measured represent an
environmental risk, and that the method
should not be used by regulators for
measuring the risk associated with
particular cyanide species.

Response: Today’s action approves
Method OIA-1677 for use in CWA
programs because EPA believes that
Method OIA-1677 can be used for
reliable determination of available
cyanide. Analytical methods measure
the presence and concentration of
pollutants, not risk. In this case, Method
OIA-1677 measures dissociable cyanide
species.

Comment: A better measurement of
toxicological significance is needed. A
regulatory view based on the presence
or absence of “‘available cyanide” would
not be reflective of environmental
conditions that may affect biological
organisms. Cyanide species-specific
methods, such as ion chromatography
and the ASTM diffusible cyanide
method, provide more scientifically
defensible data. EPA and/or instrument
manufacturers should pursue
development of such techniques as EPA
approved methods. For acute toxicity
determination, the *‘free cyanide”
method by microdiffusion may well be
the best approach since it measures
HCN and CN species.

Response: Measurements of
toxicological significance and improved
tests for toxicological significance are
beyond the scope of Method OIA-1677.
Method OlA-1677 was developed as an
alternative to currently approved
methods that measure dissociable
cyanide species.

Regarding cyanide-specific methods
such as ion chromatography and
diffusible cyanide, EPA believes that
these methods may have utility in
toxicological testing. However, for
testing of wastewaters, methods such as
Method OlIA-1677 and the total cyanide
methods have the advantage that they
capture multiple cyanides in a single
measurement. These methods are
generally less expensive to practice than
those methods that resolve the various
cyanide forms and species. However, if
an instrument manufacturer, discharger,
or other interested entity desires to
pursue approval of one or more of the

cyanide-specific methods, the entity
may submit the method under EPA’s
alternate test procedure program
described at 40 CFR part 136.

Comment: The proposed rule section
on regulatory effects is erroneous.
Method OIA-1677 will likely produce a
result higher than the result produced
by a CATC method if a cyanide of
nickel, mercury, or silver is present at
a high enough concentration. In this
instance a permit limit for cyanide
would probably be violated.

EPA must provide specific regulatory
language regarding comparison of
inconsistent results which impact
compliance. EPA recognizes that the
new method and the CATC method can
produce different results. For example,
if a discharger uses the CATC method
which shows compliance, while a
regulator uses the new method which
indicates a violation, EPA suggests that
the discharger refer to the preamble
language of the proposed rule to
convince the regulator that no violation
has occurred. As EPA is aware,
preamble language is not binding
authority as is the actual regulatory
language.

Response: In the proposed rule, EPA
stated that interferences in the CATC
methods can produce an inflated result
for cyanide and that Method OIA-1677
is nearly immune to the interferences
that inflate results from CATC methods.
Therefore, the result of an analysis using
Method OIA-1677 will nearly always be
lower, and therefore closer to the true
value for cyanide than a result from an
analysis using a CATC method. EPA
detailed the only exception to this
situation as an analysis in which
interferences are not present but certain
cyanides of nickel, mercury, or silver
are present at concentrations greater
than 2 mg/L. At these concentrations,
Method OIA-1677 recovers these
cyanides at near 100 percent whereas
the CATC methods recover them at 55—
85 percent, resulting in concentrations
that could be 15-45% greater with
Method OlIA-1677. The scenario
described at proposal is very unlikely
because the difference in recoveries are
not that significant at permit quantities.

Therefore, in order for a violation to
occur, a cyanide of nickel, mercury, or
silver would need to be present at
greater than 2 mg/L, there would need
to be no interferences present, and the
permit limit would need to be 2 mg/L
or greater. EPA believes that this
situation is highly unlikely and believes
that, if it ever should occur, it can be
handled on a case-by-case basis.
Regarding differential use of methods by
the permittee and the regulatory
authority, EPA notes that permits often

specify a particular test method to
measure compliance. Compliance with a
permit constitutes compliance with the
CWA. Dischargers will be held
accountable for results from the
methods specified in their permits.

D. Proprietary Reagents

Comment: The use of a proprietary
reagent as a chelating agent in a
significant step in the procedure is an
unfortunate precedent in what is
supposed to be a scientific process.

Response: While Method OIA-1677
employs proprietary reagents, the
method clearly states that changes to the
method (including use of alternative
reagents) can be made provided that the
analyst demonstrates that the
performance achieved is equivalent or
superior to the performance of the
unmodified method. The process for
demonstrating acceptable performance
is specified in section 9 of the Method.

Comment: As presented at the 19th
U.S. EPA Conference on Analysis of
Pollutants in the Environment (J.R.
Sebroski, Bayer Corporation), the
proprietary ligand exchange reagents
used in the proposed method can suffer
from false positive results if the sample
is not injected into the flow injection
system immediately. For example, after
12 hours residence time in reagent
water, the combination of Ligand
Exchange Reagent A and B showed an
average of 7.57 ug/L cyanide.

Response: The ligand exchange
reagents should be tested in NaOH
solution, similar to the testing of
cyanide samples (pH 12). The method
developer has shown that signals due to
the reagents are less than the minimum
level (ML) of Method OIA-1677
provided the samples are analyzed
within 2 hours of reagent addition.
Method OlIA-1677 has been modified to
include statements that specify that the
reagents have an approximate lifetime of
6 months after opening, that the
reagents should be stored in a
refrigerator at 0—4 °C, and that samples
should be analyzed within 2 hours of
adding the ligand-exchange reagents.
This is sufficient time for sample
preparation even if an auto-sampling
system is utilized. Supporting data are
included in the docket for the final rule.

Comment: In order to evaluate the
efficiency of a front-end method change
or the use of “‘equivalent” ligand
exchange reagents, mercury (1) cyanide
alone would not be sufficient to
demonstrate method equivalency, since
this only verifies ligand exchange
reagent B and not ligand exchange
reagent A which specifically displaces
the cyanide species containing nickel.
In order to alleviate the problem, several



Federal Register/Vol. 64,

No. 250/ Thursday, December 30, 1999/Rules and Regulations

73419

ligand exchange reagents from the
literature were evaluated for their
effectiveness to displace nickel and
mercury cyanide species with Method
OIA-1677 because the composition of
the proprietary reagents is unknown.
Our research revealed that
tetraethylenepentamine (TEP) and
dithizone (diphenylthiocarbazone) were
effective at displacing the cyanide
species containing nickel and mercury,
respectively, up to 400 ug/L as CN-. The
TEP and dithizone combination of
ligand exchange reagents did not suffer
from any interferences or false positive
results, and the reagents have a shelf-life
of approximately 6 months.

Response: EPA agrees and has revised
Method OIA-1677 to state that a
modification to the method must be
demonstrated on the cyanide species to
which the modification will be applied.

E. Cyanide Species Measured

Comment: While Method OIA-1677
demonstrates some performance
characteristics superior to currently
available methods (notably the speed of
the procedure), cyanide chemistry is too
complex to generalize that the proposed
method measures the ““same cyanide
species” as the CATC method or that the
species measured under either test
reflect actual environmental risk.

Response: Based on the information
presented in section Il C of the preamble
at proposal (63 FR 36810) and data
presented in the literature
(Environmental Science and
Technology, 1995, Vol. 29, 426-430)
and at technical conferences (Goldberg,
et al.; Goldberg and Clayton), and with
the exceptions noted in the preamble at
proposal and detailed in a response to
Comment IV C above, Method OIA-
1677 and the CATC and WAD methods
measure the same cyanide species.

Comment: A fundamental difficulty
with the determination of various forms
of cyanide is that the analytical methods
in use are not defined in terms of
specific cyanide species being
measured, but rather in terms of
whatever the analytical method reports.

Response: EPA agrees. Method OIA—-
1677 is actually the first method
available that can be defined in terms of
the cyanide species being measured
because it recovers cyanide completely
throughout the analytical range of the
Method (2 pg/L to 5000 pg/L) from the
following cyano-species: HCN, CN-,
[Zn(CN)a], [CA(CN)a]?, [CU(CN)4]*,
[AG(CN)2]-, [Ni(CN)4]?, [HY(CN)4]?> and
Hg(CN).. In addition, the recoveries are
concentration independent, which is
not the case with either the CATC or
WAD procedures.

Comment: We believe that the
characterization of WAD and CATC
analytical methods as deficient is
inappropriate because the methods
themselves provide operational
definitions of cyanide species that
comprise weak-acid dissociable
cyanide. As such, the fact that the EPA
Method OIA-1677 recovers additional
metal cyanide complexes does not
qualify it as better or more appropriate.

Response: The WAD and CATC
methods are not deficient because they
provide an operational definition of
cyanide species that comprise weak-
acid dissociable cyanide. Rather, the
CATC and WAD methods are merely
more susceptible to known
interferences. The discussion in the
preamble of the proposed rule
illustrated the problems with the
methods that utilize distillation to
separate the analyte from potential
interferences. Also, Method OIA-1677
does not recover cyanide from
additional metal complexes when
compared to the WAD and CATC
procedures. Rather, it recovers the same
metal cyano complexes completely
(100%) throughout the analytical range
of the method whereas the WAD and
CATC procedures recover these species
only partially at high concentrations.

F. Sample Pretreatment Issues

Comment: The method currently does
not supply any information on the
amount of lead carbonate to be used to
eliminate sulfide interference.

Response: The amount of lead
carbonate needed depends on the
amount of the sulfide interference in
each sample. Because the concentration
of the sulfide interference is not known
in advance, the amount of lead
carbonate needed must be determined
by the analyst or sampler.

Comment: Please clarify what
preservation must be performed in the
field and what preservation can take
place back in the laboratory. For
example, must the lead acetate paper
test, lead carbonate treatment, and
filtration for sulfide be performed in the
field?

Response: All preservation must be
performed at the time of sampling due
to rapid degradation of cyanide in
unpreserved samples. If the sample can
be transported to a laboratory or other
facility within 15 minutes of sampling,
preservation may be performed in the
laboratory or other facility. See footnote
4 to Table Il in 40 CFR 136.3 (e) for
information on preservation.

Comment: The procedure for sulfide
containing samples is confusing. Is there
a concentration below which suspected
sulfide ion is not a problem? The

method indicates that two samples
“should” be collected and that both
samples “must’”’ be analyzed. Is
collecting two samples optional or
required? When two samples are
collected and analyzed, which result
should be reported? Or, should both
results be reported? If the samples are
tested within 24 hours, is one sample
sufficient?

Response: EPA does not know the
concentration below which sulfide is
not a problem. Collection of two
samples is required if sulfide ion is not
detected by the lead acetate paper test
(See section 8.2.1 of the method). If
sulfide ion is detected and removed
with lead carbonate, the collection and
analysis of a second sample is not
required. The result that must be
reported is the lower of the two results
because the presence of sulfide ion will
inflate a result. One sample is sufficient
if tested within 24 hours, per footnote
6 of Table Il at 40 CFR 136.3(e).

Comment: Paragraph Il F is totally
misleading when it states that ““Method
OIA-1677 takes approximately two
minutes to perform,” as this time does
not include pretreatment (e.g., filtering
to eliminate interference from sulfide).

Response: Pretreatment to remove
sulfide interferences is performed at the
time of sampling (usually in the field)
and the time to perform this
pretreatment is not included in analysis
time for Method OIA-1677. Analysis of
the sample using Method OIA-1677 is
performed in the laboratory.

G. Interferences

Comment: The preamble at proposal
of Method OIA-1677 states that the
Method is not subject to interferences
from organic species. While we suspect
that the interference that we have
encountered may be due to a release of
a sulfur-containing or other inorganic
gas through the membrane from the
acidic flow stream, we cannot be sure
that it is not caused by a volatile organic
compound.

Response: EPA does not know if the
interference that the commenter is
experiencing is a volatile organic
compound or a sulfur-containing or
other inorganic gas. To date, EPA has
not had any reports of interference from
organic species. However, one of the
developers of Method OIA-1677
speculates that if the electrochemistry at
the silver working electrode and the
volatility of certain organic species are
examined, some interferences from
organic species could be encountered.
For examples, acetonitrile (CH3CN)
could possibly pass through the
membrane and would almost certainly
aid the oxidation of silver at the
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working potential, producing an
analytical signal; low molecular weight
aliphatic mercaptans might also pass
through the membrane and be active at
the working electrode. As a result of
these possibilities, EPA believes that it
is appropriate to modify its previous
statement to state that interference from
organic compounds may be possible but
that EPA does not have evidence of such
organic interferences to date.

Comment: Use of Method OIA-1677
in the precious metal ore process offers
significant improvements over CATC
methods with respect to interferences
from thiocyanate, sulfide, carbonates,
formaldehyde, and metals. While CATC
might result in lower cyanide
concentrations due to lower metal
recoveries, the advantages of Method
OIA-1677 with respect to the above
interferences should be clarified in the
preamble. Mines should be given every
opportunity to use the method that
provides the best defensible analytical
results for those cyanide complexes
present in precious metal ore process
solutions.

Response: EPA recognizes the
significant advantages of Method OIA-
1677 over existing methods with respect
to interferences. Section 1I1B-D of the
preamble at proposal discussed the
interference problems with current
methods and the advantage of Method
OIA-1677 (63 FR 36811-36812). In
section IIE of that preamble, EPA stated
that use of Method OIA-1677 will likely
produce a lower result than the CATC
methods because it is nearly
interference free. EPA’s approval of
Method OIA-1677 includes its use for
the precious metal ore processing
industry and for other industries.

H. Alternative Methods

Comment: Any effort funded by EPA
and its contractors should result in the
technology and methodology that is
freely available and fully described via
publications of voluntary consensus
standards bodies or via scientific
literature. Method OIA-1677 is neither
of these things. The ASTM method is,
by the Rule’s own admission, required
to take precedence over any method
developed by a single vendor by the
requirement of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995.

Response: EPA did not fund the
development of Method OIA-1677.
Other than identifying test samples and
offering assistance to the method
developer on the requirements for
validation described in EPA’s
streamlining proposal (62 FR 13976,
March 28, 1997), EPA did not
participate in the development of

Method OIA-1677. Details of the
technology in Method OIA-1677 were
published in the scientific literature
(Environmental Science and
Technology, 1995, 29, 426-430). The
NTTAA requires EPA to consider
methods from voluntary consensus
standard bodies, and to provide a
justification if an available method is
not selected.

To date, ASTM has not approved a
flow-injection, ligand-exchange method
for available cyanide. If ASTM or any
other voluntary consensus standard
body (VCSB) approves such a method
and the quality control and other
features of the method meet EPA’s
requirements, EPA may propose the
VCSB method in a future rulemaking.

I. Data Quality

Comment: In 6 of 9 samples in Table
3 on page 36823, the added CN
concentrations are 30 times higher than
the background concentrations of
cyanide in the sample. This ratio seems
excessive for calculating spike
recoveries.

Response: Because all samples tested,
except the mining tailings pond
effluent, had low or undetectable
concentrations of cyanide, EPA
recommended to the method developer
that the range of concentrations tested
in the round-robin should encompass
the dynamic range of the method (2 to
5000 pg/L) so that the efficacy of the
ligand-exchange reagents in high
concentration samples could be
evaluated and so that spike recoveries
could be determined reliably. Therefore,
some samples were spiked at
concentrations considerably above the
background concentration of cyanide.

Comment: Method OIA-1677 will not
improve data quality.

Response: Method OIA-1677 is less
susceptible to interferences than other
methods for available cyanide,
including CATC and WAD methods.
Therefore, Method OIA-1677 will not
subject dischargers to violations for
those instances in which an interference
with a CATC or WAD method would
inflate a cyanide concentration above a
permit limit. EPA believes that any
method that is less susceptible to
interferences and thereby comes closer
to determining the true value of a
pollutant will improve the quality of
analytical data.

J. Laboratory Safety

Comment: EPA promotes the use of
mercury cyanide for spiking without
any discourse on laboratory safety or
disposal problems. Current methods use
potassium cyanide for spiking whereby
cyanide is the only hazardous

substance. However, with mercuric
cyanide, there is not only cyanide to
consider, but now also mercury. Does it
make sense to replace a “‘singly”’
hazardous compound with a ‘““doubly”
hazardous compound?

Response: Mercuric cyanide was
chosen because the CATC and WAD
methods do not completely recover
cyanide from these species, whereas
Method OIA-1677 does, and because
mercuric cyanide exercises the ligand-
exchange reagents used in Method OIA—
1677. All methods for determination of
cyanide generate cyanide waste and the
metal in these wastes is not identified
in cyanide determination. Therefore the
wastes from all methods must be treated
as hazardous unless it is shown that
cyanide is not present above disposable
levels. Section 14.0 of Method OIA—
1677 requires proper handling and
disposal of these wastes.

K. Miscellaneous

Comment: To date, there have not
been contract laboratories set up to run
proposed Method OlIA-1677 and there
are no commercial laboratories in the
U.S. set up to run the new test method.

Response: There are numerous
laboratories in the U.S. that have the
instrumentation and can run Method
OIA-1677 as written. Nine of these
laboratories participated in the round-
robin study. Generally, laboratory
capacity expands after a method is
approved for use in EPA’s programs.
EPA is not requiring use of Method
OIA-1677 in any rules or withdrawing
approval for use of any of the methods
presently approved. EPA is simply
approving another method for use at 40
CFR part 136.

Comment: The text clearly states that
samples with cyanide concentrations
higher than 2 mg/L will be reported
with a high bias whenever Method OIA-
1677 is used. For samples with cyanide
concentrations less than 0.2 mg/L, the
CATC and Method OIA-1677 methods
report approximately the same values.
Because most environmental samples
have cyanide concentrations less than
0.2 mg/L, e.g., the Safe Drinking Water
Act (SDWA) maximum contaminant
level (MCL), what is the advantage of
Method OIA-1677?

Response: The bias that occurs with
high concentrations of certain cyanides
was addressed above in section 1V C.
Regarding the advantage of Method
OIA-1677 over other approved methods
for cyanides, EPA has documented
through the round-robin validation
study that Method OIA-1677 offers
significant advantages over existing
distillation-based methods, including
speed, freedom from interferences that
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may occur in highly complex
wastewater matrices, and complete
recovery of metal cyano complexes.

Comment: What is the validity of the
section 11l C item 5 of the preamble:
“EPA considers Method OIA-1677 to be
a significant addition to the suite of
analytical testing procedures for
available cyanide because it * * * (5)
shortens sample analysis time” because
of the 120 second analysis time of
Method OIA-1677 versus the 90 second
analysis time of another cyanide
analysis method (Alpken’s Colorimetric
RFA)?

Response: Method OIA-1677 has the
shortest analysis time of any method
approved for determination of available
cyanide. Alpken’s Colorimetric RFA
method, cited in the comment, is not
approved for use at 40 CFR part 136.
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VI. Regulatory Requirements
A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735 October 4, 1993), the Agency
must determine whether a regulatory
action is “significant’” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines ““significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,

jobs, the environment, public health or
safety, or State, local, or Tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and Tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including Tribal
governments, it must have developed
under section 203 of UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising

small governments on compliance with
the regulatory requirements.

Today’s final rule contains no Federal
mandates (under the regulatory
provisions of Title Il of UMRA) for
State, local, or Tribal governments or
the private sector. EPA has determined
that this rule contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
rule would impose no enforceable duty
on any State, local or Tribal
governments or the private sector, nor
would it significantly or uniquely affect
them. This rule makes available an
additional analytical test procedure
which would merely augment the
testing options and standardize the
procedures when testing is otherwise
required by a regulatory agency.
Therefore, today’s rule is not subject to
the requirements of sections 202, 203
and 205 of UMRA.

C. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, we
defined: (1) Small businesses according
to SBA size standards; (2) small
governmental jurisdictions as
governments of a city, county, town,
school district or special district with a
population less than 50,000; and (3)
small organizations as any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, | certify that this action will not
have a significant economic impact on
a substantial number of small entities.
This final rule will not impose any
requirements on small entities. This
final rule approves an additional testing
procedure for the measurement of
available cyanide in wastewater.
However, this regulation does not
require its use. Rather, the final rule
merely provides another option because
any of the testing procedures currently
approved at 40 CFR part 136 can be
used if monitoring is otherwise required
for this pollutant under the CWA.
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D. Paperwork Reduction Act

This rule contains no information
collection requirements. Therefore, no
information collection request has been
submitted to the Office of Management
and Budget (OMB) for review and
approval under the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501
et seq..

E. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective on January 31, 2000.

F. National Technology Transfer and
Advancement Act

As noted in the proposed rule, section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note) directs EPA
to use voluntary consensus standards in
its regulatory activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures and
business practices) that are developed or
adopted by voluntary consensus
standard bodies. The NTTAA directs
EPA to provide Congress, through the
Office of Management and Budget
(OMB), explanations when the Agency
decides not to use available and
applicable voluntary consensus
standards. This rule involves technical
standards. Therefore, the Agency
conducted a search to identify
potentially applicable voluntary
consensus standards. However, we
identified no such standards for
measuring “‘available cyanide,” and
none were brought to our attention in
comments. Therefore, EPA has decided
to use Method OIA-1677.

The American Society of Testing and
Materials (ASTM) is in the balloting

process for approval of a voluntary
consensus standard method for
“available cyanide.” The ASTM method
may differ slightly from Method OIA-
1677. If ASTM or another voluntary
consensus standard body approves such
a method and EPA determines that the
method is suitable for compliance
monitoring and other purposes, EPA
would promulgate the method in a
subsequent rulemaking.

G. Executive Order 13045

Executive Order 13045, *‘Protection of
Children from Environmental Health
Risks and Safety Risks,” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be ““‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This rule is
not subject to Executive Order 13045
because it is not economically
significant as defined under Executive
Order 12866.

H. Executive Order 13132

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “‘substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the

process of developing the proposed
regulation.

If EPA complies by consulting,
Executive Order 13132 requires EPA to
provide to the Office of Management
and Budget (OMB), in a separately
identified section of the preamble to the
rule, a federalism summary impact
statement (FSIS). The FSIS must include
a description of the extent of EPA’s
prior consultation with State and local
officials, a summary of the nature of
their concerns and the agency’s position
supporting the need to issue the
regulation, and a statement of the extent
to which the concerns of State and local
officials have been met. Also, when EPA
transmits a draft final rule with
federalism implications to OMB for
review pursuant to Executive Order
12866, EPA must include a certification
from the agency’s Federalism Official
stating that EPA has met the
requirements of Executive Order 13132
in a meaningful and timely manner.

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Today’s rule
merely approves an additional testing
procedure for the measurement of
available cyanide in wastewater.
Today'’s action does not, however,
require use of the alternative method.
The rule provides laboratory analysts
with another option to the list of
currently approved testing procedures
40 CFR part 136, which can be used if
monitoring is otherwise required for this
pollutant under the CWA. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

|. Executive Order 13084

Under Executive Order 13084,
“Consultation and Coordination with
Indian Tribal Governments,” EPA may
not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian Tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the Tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives



Federal Register/Vol. 64, No. 250/ Thursday, December 30, 1999/Rules and Regulations

73423

of affected Tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected and other representatives of
Indian Tribal governments *‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian Tribal governments. Further, this
rule does not impose substantial direct
compliance costs on Tribal
governments. This rule makes available
an additional testing procedure which
would be used when testing is

otherwise required by a regulatory
agency to demonstrate compliance with
permit limits for cyanide. Accordingly,
the requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

List of Subjects in 40 CFR Part 136

Environmental protection, Analytical
methods, Incorporation by reference,
Monitoring, Reporting and
recordkeeping requirements, Waste
treatment and disposal, Water pollution
control.

Dated: December 20, 1999.

Carol M. Browner,
Administrator.

In consideration of the preceding,
EPA amends 40 CFR part 136 as follows:

PART 136—GUIDELINES
ESTABLISHING TEST PROCEDURES
FOR THE ANALYSIS OF POLLUTANTS

1. The authority citation of 40 CFR
part 136 continues to read as follows:

Authority: Secs. 301, 304(h), 307, and
501(a) Pub. L. 95-217, 91 Stat. 1566, et seq.
(33 U.S.C. 1251, et seq.) (The Federal Water
Pollution Control Act Amendments of 1972
as amended by the Clean Water Act of 1977).

2. Section 136.3 is amended in
paragraph (a), Table IB.—List of
Approved Inorganic Test Procedures, by
revising entry 24 and adding a new
footnote 44 and by adding a new
paragraph (b)(43) to read as follows:

§136.3 Identification of test procedures.
(a) * * *

TABLE IB.—LIST OF APPROVED INORGANIC TEST PROCEDURES

Parameter, units and method

Reference (method number or page)

STD methods

EPA135 18th ed. ASTM USGS?2 Other
* * * * * * *
24. Available Cyanide, mg/L
Cyanide amenable to chlorination (CATC), Man- 335.1 4500-CN G ...... D2036-91(B).
ual distillation with MgCl, followed by titrimetry
or spectrophotometry.
Flow injection and ligand exchange, followed by 440IA-1677
amperometry.
* * * * * * *

1*Methods for Chemical Analysis of Water and Wastes,” Environmental Protection Agency, Environmental Monitoring Systems Laboratory-Cin-
cinnati (EMSL-CI), EPA-600/4-79-020, Revised March 1983 and 1979 where applicable.

2Fishman, M.J., et al., “Methods for Analysis of Inorganic Substances in Water and Fluvial Sediments,” U.S. Department of the Interior, Tech-
nigues of Water—Resource Investigations of the U.S. Geological Survey, Denver, CO, Revised 1989, unless otherwise stated.

* * * * * * *

35 Precision and recovery statements for the atomic absorption direct aspiration and graphite furnace methods, and for the spectrophotometric
SDDC method for arsenic are provided in Appendix D of this part titled, “Precision and Recovery Statements for Methods for Measuring Metals.”
* * * * * * *

44 Available Cyanide, Method OIA-1677 (Available Cyanide by Flow Injection, Ligand Exchange, and Amperometry), ALPKEM, A Division of Ol
Analytical, P.O. Box 9010, College Station, TX 77842—-9010.

(b) * X *

(43) Method OIA-1677, Available
Cyanide by Flow Injection, Ligand
Exchange, and Amperometry. August
1999. ALPKEM, Ol Analytical, Box 648,
Wilsonville, Oregon 97070 (EPA-821—
R-99-013). Available from: National
Technical Information Service, 5285
Port Royal Road, Springfield, Virginia
22161. Publication No. PB99-132011.
Cost: $22.50. Table IB, Note 44.

[FR Doc. 99-33627 Filed 12-29-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-6516-1]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: The United States
Environmental Protection Agency
(EPA), Region 8, announces the deletion
of the Monticello Radioactive
Contaminated Properties Site (Site),
located in Monticello, Utah, from the
National Priorities List (NPL). The NPL
is the National Oil and Hazardous

Substances Pollution and Contingency
Plan (NCP), which EPA promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation and Liability
Act of 1980, as amended (CERCLA).
EPA, with the preliminary concurrence
of the State of Utah Department of
Environmental Quality (UDEQ), has
determined that responsible parties
have implemented all appropriate
response actions required and that no
further response at the Site is
appropriate.

DATES: This direct final rule will be
effective February 28, 2000, unless EPA
receives significant adverse or critical
comments by January 31, 2000. If
significant adverse or critical comments
are received, EPA will publish a timely
withdrawal of the direct final rule in the
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Federal Register informing the public
that the Rule will not take effect.
ADDRESSES: Comments may be mailed
to: Mr. Jerry Cross (8EPR—F), Remedial
Project Manager, U.S. Environmental
Protection Agency, Region 8, 999 18th
Street, Suite 500, Denver, Colorado
80202-2466, telephone (303) 312-6664.
Information repositories:
Comprehensive information on the Site
is available for viewing and copying at
the Site information repositories at the
following locations: U.S. Department of
Energy Grand Junction Office Public
Reading Room, 2597 B% Road, Grand
Junction, Colorado 81503, (970) 248—
6344; Monticello City Offices, 17 North
First East Street, Monticello, Utah
84535, (435) 587-2271.
FOR FURTHER INFORMATION CONTACT: Mr.
Jerry Cross (8EPR—F), Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 8, 999 18th Street, Suite
500, Denver, Colorado 80202—-2466,
(303) 312-6664; Mr. Joel Berwick,
Project Manager, U.S. Department of
Energy, 2597 B¥4 Road, Grand Junction,
Colorado, 81503, (970) 248—-6020; Mr.
David Bird, Project Manager, State of
Utah Department of Environmental
Quiality, 168 North 1950 West, Salt Lake
City, Utah, 84116, (801) 536—-4219.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

Il. NPL Deletion Criteria
111. Deletion Procedures
1V. Basis For Site Deletion
V. Action

l. Introduction

The United States environmental
Protection Agency (EPA), Region 8,
announces the deletion of the releases
from the Monticello Radioactive
Contaminated Properties Site (Site),
located in Monticello, Utah, from the
National Priorities List (NPL), appendix
B of the National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP), 40 CFR part 300. EPA identifies
sites that appear to present a significant
risk to public health or the environment
and maintains the NPL as the list of
those sites. As stated in 8§ 300.425(¢)(3)
of the NCP, sites deleted from the NPL
remain eligible for further remedial
actions financed by the Hazardous
Substances Superfund (Fund), should
future conditions at a site warrant such
action.

EPA will accept comments
concerning this action for 30 days after
publication of this document in the
Federal Register. If no significant
adverse or critical comments are
received, the Site will be deleted from
the NPL effective February 28, 2000.

However, if significant adverse or
critical comments are received within
the 30 day comment period, EPA will
publish a notice of withdrawal of this
direct final rule within 60 days of
publication of this direct final rule. All
public comments received will be
addressed in a subsequent final rule, if
appropriate, based on the Proposal to
Delete located in the proposed rules
section of this Federal Register. If, after
consideration of the public comments,
EPA proceeds with a subsequent final
rulemaking, a second public comment
period will not be instituted. Any
parties interested in commenting should
do so at this time.

Section Il of this document explains
the criteria for deleting sites from the
NPL. Section Il discusses procedures
EPA is using for this action. Section IV
discusses the Site and how the Site
meets the deletion criteria. Section V
states EPA’s action to delete the Site
from the NPL.

I1. NPL Deletion Criteria

Section 300.425(e) of the NCP
provides that releases may be deleted
from or recategorized on the NPL where
no further response is appropriate. In
making a determination to delete a
release from the NPL, EPA must
consider, in consultation with the state
in which the release was located,
whether any of the following criteria
have been met:

(i) Responsible parties or other
persons have implemented all
appropriate response actions required;

(ii) All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response
action by responsible parties is
appropriate; or

(iii) The remedial investigation has
shown that the release poses no
significant threat to public health or the
environment and, therefore, taking of
remedial measures is not appropriate.

Even if a release is deleted from the
NPL, where hazardous substances,
pollutants, or contaminants remain at
the site above levels that allow for
unlimited use and unrestricted
exposure, a subsequent review of the
site will be conducted at least every five
years after the initiation of the remedial
action at the site to ensure that the site
remains protective of public health and
the environment. If new information
becomes available which indicates a
need for further action, EPA may initiate
remedial actions. Whenever there is a
significant release from a site that has
been deleted from the NPL, the site will
be restored to the NPL without
application of the hazard ranking
system.

I11. Deletion Procedures

The following procedures apply to the
deletion of the Site:

(1) All appropriate response under
CERCLA has been implemented and no
further action by EPA is appropriate;

(2) EPA provided the State of Utah at
least 30 working days for review of this
Direct Final Rule prior to its publication
in the Federal Register.

(3) Concurrent with publication of
this direct final rule, a notice of
availability of this action is being
published in a major local newspaper of
general circulation at or near the Site
and is being distributed to appropriate
federal, state, and local officials and
other interested parties. The notice of
availability announces the 30-day
public comment period concerning the
deletion.

(4) EPA has placed copies of
information supporting the deletion in
the information repositories which are
available for public inspection and
copying.

Deletion of a site from the NPL does
not itself create, alter, or revoke any
individual’s rights or obligations. The
NPL is designed primarily for
informational purposes and to assist
EPA management.

EPA Region 8 will accept and
evaluate public comments on this direct
final rule before making a final decision.
If necessary, EPA will prepare a
responsiveness summary to address any
significant public comments received. If
no significant adverse or critical
comments are received during the
comment period, the Site will be
deleted from the NPL effective February
28, 2000.

1V. Basis For Site Deletion

The following information provides
the EPA’s rationale for deleting this Site
from the NPL:

A. Site Background and History

The Site, which is also commonly
referred to as the Monticello Vicinity
Properties Site, is located in the City of
Monticello, San Juan County, Utah,
approximately 65 miles south of Moab,
Utah. The Site consists of private and
commercial properties covering
approximately nine square miles in and
around the City of Monticello. Four
hundred and twenty-four (424)
properties, divided into Operable Units
(OUs) A through H, are included in the
Site. The properties are used for
residential, commercial, and
agricultural purposes. Montezuma
Creek, a largely seasonal stream,
traverses several properties on the south
end of the Site before it flows east
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through the former Monticello Millsite
and eventually terminates in the San
Juan River.

The source of the contamination that
has been remediated at the Site was the
original Monticello Millsite. The
Millsite was constructed with
government funding by the Vanadium
Corporation of America (VCA) in 1941
to provide vanadium, a steel hardener,
for the Manhattan Engineer District
during World War 1l. The VCA operated
the Millsite until early 1944 and again
from 1945 through 1946, producing
vanadium, as well as a waste uranium-
vanadium sludge. Vanadium is found in
the same ore with uranium and radium
and, as a result, the processed wastes
contain significant uranic radioactivity.
In 1948, the U.S. Atomic Energy
Commission (AEC) purchased the Site.
Uranium and vanadium milling
operations began again in 1949 under
the auspices of the AEC. Vanadium
milling operations ceased in 1955.
Uranium milling continued until 1960
when the Millsite was permanently
closed.

Four tailings piles, the result of the
ore milling process, were left at the
Millsite following the cessation of
milling operations. Contaminated dust
from the Millsite tailings piles was wind
deposited throughout the City of
Monticello and surrounding areas, and
tailings from the Millsite were used as
construction material and backfill on
properties in and around the City. The
main contaminants of concern include
radium-226 and associated radon gas.
The contaminants posed potential
threats to human health and the
environment resulting from exposure to
radiation emanating from soils
contaminated with uranium mill
tailings and from radon gas inhalation.

B. Remedial Investigation and
Feasibility Study Activities

The United States Department of
Energy (DOE) initiated cleanup
activities at the Site in 1984 pursuant to
the DOE Surplus Facilities Management
Program. In conjunction with this effort,
and prior to the Site being added to the
NPL, DOE commenced property
investigations and completed remedial
actions on some of the properties at the
Site. EPA proposed the Site for
placement on the NPL on October 15,
1984, and thereafter added it to the NPL
on June 10, 1986. After the Site was
added to the NPL, DOE, pursuant to
section 120 of CERCLA, 42 U.S.C. 9620,
entered into a Federal Facilities
Agreement (FFA) with EPA and UDEQ.
The FFA became effective on or about
February 1989. Among other things, the
FFA required that DOE perform a

Remedial Investigation /Feasibility
Study (RI/FS) or functional equivalent
at the Site. After reviewing information
submitted by DOE documenting the
efforts it had already performed at the
Site, EPA and UDEQ concluded that
DOE had in fact performed the
functional equivalent of an RI/FS at the
Site. The Monticello Vicinity Properties
Equivalency of Documentation was
approved on May 24, 1984.

DOE is the Responsible Party and the
lead agency for remediation at the Site,
and provides principal staff and
resources to plan and implement
response actions. Responsibility for
oversight of activities performed by DOE
under the FFA were shared by EPA and
UDEQ. EPA is the lead regulatory
agency with ultimate responsibility and
authority, but shares its decision making
with UDEQ.

C. Record of Decision

A Record of Decision (ROD) for the
Site was issued by EPA on November
29, 1989. The ROD identified the
following routes of exposure to humans:

* Inhalation of radon-222 and
daughter products that result from the
continuous decay of radium-226. The
greatest hazard to human health results
from the inhalation of radon-222
daughters which emit alpha radiation
that affects the lungs.

« External whole-body gamma
exposure directly from radionuclides in
the mill tailings.

 Inhalation and ingestion of
windblown mill-tailings dust.

 Ingestion of groundwater and
surface water contaminated with
radioactive elements, primarily radium-
226.

* Ingestion of food potentially
contaminated through uptake and
concentration of radioactive elements
through plants and animals.

Details of the health risks are found in
the Monticello Vicinity Properties
Equivalency of Documentation,
specifically within the Environmental
Evaluation on Proposed Cleanup
Activities at Vicinity Properties Near the
Inactive Uranium Millsite, Monticello,
Utah, Appendix B, August 1985. The
evaluation determined the potential
ingestion pathways of food,
groundwater, and surface water to be
insignificant exposure routes. The ROD
identified exposure in the lungs to
radon and radon daughters, and
exposure to external gamma radiation as
presenting imminent and substantial
endangerment to public health and the
environment.

The selected remedy for cleanup of
the Site was the removal of residual
radioactive contaminants, restoration

with clean materials, and the
modification of existing structures to
isolate radon sources from inhabitants.
Cleanup activities required excavation
and, in some cases, demolition of
sidewalks, sheds, patios, and other
improvements. All affected structures
and other improvements were
reconstructed or the owner was
compensated based on the current value
of the structure or other improvement.

D. Characterization of Risk

Property Completion Reports (PCR)
were prepared for each remediated
property in the Site. Each PCR included
the legal description of the property, the
name and address of the owner,
remediation activities performed, and a
summary of the assessment results and
verification surveys. As documented in
the PCRs, all properties at the Site were
either (1) remediated to the standards
set forth in 40 CFR part 192, subpart B
and DOE guidelines for Residual
Radioactive Material at Formerly
Utilized Sites Remedial Action Program
(FUSRAP Guidance); or (2) remediated,
based on a site specific risk assessment,
to the Supplemental Standards provided
for in 40 CFR 192.22. If Supplemental
Standards were applied to a property,
appropriate institutional controls in the
form of land use restrictions were also
instituted. Compliance with the clean-
up standards are documented in each of
the individual PCRs. EPA and UDEQ
have approved all 424 PCRs for the Site
covering Operable Units A through H.
Supplemental Standards were applied
to one privately-owned parcel, four
parcels associated with the Highway
191 embankment owned by the Utah
Department of Transportation, to City
Streets/Utilities, and the Highway 191
and Highway 666 rights-of-way.
Compliance with the institutional
controls required for these properties
will be monitored under the DOE Long-
Term Surveillance and Maintenance
Plan (LTSM) and the 5-year reviews
required under CERCLA and the FFA.
The remedial actions taken at the Site
have reduced the environmental risk for
approximately 2,200 people within an
eight-mile radius of the City of
Monticello, Utah.

E. Remedial Action Activities

EPA standards for Remedial Action at
Inactive Uranium Processing Sites (40
CFR part 192) and DOE FUSRAP
Guidance are Applicable or Relevant
and Appropriate Requirements (ARARS)
for the selected remedy. Remedial
activities conducted at the Site include:

« Excavation and disposal of all
contaminated soil and construction
materials exceeding the standards in 40
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CFR part 192, subpart B (except where
Supplemental Standards were applied).
Contaminated material from the
properties was disposed of in a
repository constructed approximately
one mile south of the former Monticello
Millsite, a separate NPL Site. The
repository contains a double HDPE liner
with a leak detection system, meeting
the functional equivalency of a Resource
Conservation and Recovery Act, Subtitle
C facility. The repository cover will be
8.5 feet thick, including a radon barrier.

¢ After removal of contaminated
material and before backfilling,
verification surveys were performed in
order to demonstrate compliance with
the 40 CFR part 192, subpart B
Standards. For the Supplemental
Standards properties, contamination
was removed to risk-based clean-up
levels corresponding with future land
use scenarios.

¢ Placement of backfill and
reconstruction to a physical condition
comparable to that which existed before
remedial action activities, and

¢ Post-construction monitoring of
radon levels, where applicable, to verify
conformance to 40 CFR part 192
standards.

Supplemental Standards were
selected for contaminated materials
located on one privately-owned parcel,
four parcels associated with the
Highway 191 embankment owned by
the Utah Department of Transportation,
on City Streets/Utilities, and the
Highway 191 and Highway 666 rights-
of-way. Supplemental Standards were
applied because:

e The remedial action would have
caused excessive environmental harm
when compared to health benefits, and/
or

* Because the cost of remedial action
at the Site would have been
unreasonably high relative to long-term
benefits for contamination that does not
pose a clear present or future hazard.

OnJuly 1, 1999, EPA approved, with
UDEQ concurrence, DOE’s applications
for Supplemental Standards per 40 CFR
part 192.

F. Pre-Final Inspection Activities

DOE’s independent verification
contractor (IVC) for Site remediation
activities was Oak Ridge National
Laboratory (ORNL) in Grand Junction,
Colorado. ORNL provided 100 percent
Type A verification (document review)
of the U.S. Department of Energy Grand
Junction Office (DOE-GJO) Remedial
Action Contractor (RAC) remediation
activities, and 10 percent Type B
verifications, which included
verification of field surveys and
measurements, physical sampling, and

laboratory analyses. EPA and UDEQ also
conducted independent verification
surveys on at least 10 percent of the
properties.

Compliance with the clean-up
standards are documented in each of the
individual PCRs generated for the 424
Site properties. EPA and UDEQ have
approved all of the PCRs for the Site.
Remedial Action Reports (RARs) have
been prepared for OUs A through H. All
RARs have been accepted by EPA and
UDEQ.

G. Long-Term Surveillance and
Maintenance

OU H contains five properties which
were approved for Supplemental
Standards. One is a privately-owned
parcel with pinon/juniper woodlands
and four are associated with the
Highway 191 embankment owned by
the Utah Department of Transportation.
Additionally, Supplemental Standards
were applied to streets and utilities in
the City of Monticello rights-of-way and
Highways 191 and 666 rights-of-way.
The City streets and utilities and the
highway rights-of-way have not been
included in OU’s A through H, but are
located within the City of Monticello
and therefore, are considered part of the
Site. The remediation of OU H was
completed on December 10, 1998. The
remediation consisted of removal of
contaminated material to risk-based
clean-up levels corresponding with
intended future land-use scenarios.
Since remediation of the OU H
properties was based on Supplemental
Standards that are not as protective as
the 40 CFR part 192, subpart B
standards that were applied to the rest
of the Site properties, all OU H
properties will be subject to DOE’s
LTSM and 5-Year Reviews required by
section 121(c) of CERCLA, 42 U.S.C.
9621(c), and the FFA. The next CERCLA
5-Year Review report for these
Supplemental Standards properties will
be completed during February 2002,
which is 5 years after the initial
CERCLA 5-Year Review completed on
February 13, 1997.

H. Close Out Report

The Close Out Report (COR) for the
Site, completed September 2, 1999,
detailed that all Site response actions
were accomplished in accordance with
CERCLA and consistent with the NCP.
Following review of all PCRs, RARs and
the COR, EPA and UDEQ agree that
conditions at the Site do not pose any
unacceptable risks to human health or
the environment.

Based on the completion of the
activities listed above, EPA and UDEQ
conclude that the responsible party,

DOE, has implemented all appropriate
response actions required and that the
Site should be deleted from the NPL.

I. Community Involvement

Public participation activities
required by section 113(k) of CERCLA,
42 U.S.C. 9613(k), and section 117 of
CERCLA, 42 U.S.C. 9617, have been
satisfied. Documents which EPA relied
on for Site deletion from the NPL are
available to the public in the
information repositories.

V. Action

EPA, with the concurrence of the
State of Utah, has determined that the
Site poses no significant threat to
human health or the environment, that
all appropriate responses under
CERCLA at the Site have been
completed, and that no further response
actions, other than five-year reviews and
maintaining institutional controls, are
necessary. Therefore, EPA is deleting
this Site from the NPL.

Because EPA considers this action to
be noncontroversial and routine, EPA is
taking this action without prior
proposal. This Direct Final Rule will
become effective February 28, 2000,
unless EPA receives significant adverse
or critical comments by January 31,
2000. If significant adverse or critical
comments are received, EPA will
publish a timely withdrawal of this
action in the Federal Register informing
the public that the Rule will not take
effect.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
waste, Hazardous substances,
Intergovernmental relations, Natural
resources, Penalties, Reporting and
recordkeeping requirements, Superfund,
Water pollution control, Water supply.

Dated: December 15, 1999.

William P. Yellowtail,
Regional Administrator, Region 8.

For the reasons set out in the

preamble, 40 CFR Part 300 is amended
as follows:

PART 300—[AMENDED]

1. The authority citation for Part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Appendix B—[Amended]

2. Table 1 of Appendix B to Part 300
is amended under Utah (“UT"’) by
removing the site name ‘““Monticello
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Radioactive Contaminated Prop.” and
the city/county “Monticello.”

[FR Doc. 99-33523 Filed 12—-29-99; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 36 and 54
[CC Docket No. 96-45; FCC 99-396]

Federal-State Joint Board on Universal
Service

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document concerning
the Federal-State Joint Board on
Universal Service makes a procedural
change to the new high-cost universal
service support mechanism for non-
rural carriers adopted in the High-Cost
Methodology Order on October 21,
1999. The change concerns the targeting
of high-cost support amounts to
individual wire centers, which was set
to occur beginning in the first quarter of
2000.

DATES: Effective December 30, 1999.
FOR FURTHER INFORMATION CONTACT: Jack
Zinman, Attorney, Common Carrier
Bureau, Accounting Policy Division,
(202) 418-7400.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Nineteenth Order on Reconsideration in
CC Docket No. 96-45 released on
December 17, 1999. The full text of this
document is available for public
inspection during regular business
hours in the FCC Reference Center,
Room CY-A257, 445 Twelfth Street,
SW, Washington, DC 20554.

l. Introduction

1. In this Order, the Commission on
its own motion makes a procedural
change to the new high-cost universal
service support mechanism for non-
rural carriers adopted in the High-Cost
Methodology Order, 64 FR 67416
(December 1, 1999), on October 21,
1999, and scheduled to become effective
on January 1, 2000. The change
concerns the targeting of high-cost
support amounts to individual wire
centers, which was set to occur
beginning in the first quarter of 2000.
Because non-rural carriers will be filing
wire center line count data for the first
time on December 30, 1999, the
Commission will not have a sufficient
opportunity to review and verify that
data to enable targeting during the first
and second quarters of 2000. We

therefore find that support payments
targeted to the wire center level shall be
issued beginning with payments
provided in the third quarter of 2000.
This change affects only the targeting of
support during the first and second
quarters of 2000, and does not alter the
January 1, 2000 effective date of the new
mechanism or the aggregate amount of
support provided to each non-rural
carrier under the new mechanism.

I1. Discussion

2. We conclude that support
payments should be calculated using
the targeting approaches previously
adopted. We conclude, however, that
the provision of forward-looking
support should be deferred until the
third quarter of 2000. Until targeted
support is provided in the third quarter
of 2000, interim hold-harmless support
shall be provided at the study-area level.
Because non-rural carriers will be
formally submitting wire center line
count data for the first time on
December 30, 1999, we do not believe
that there will be sufficient time to
analyze and verify the data before
carriers are scheduled to receive
targeted interim hold-harmless support
in the first quarter of 2000 and targeted
forward-looking support in the second
quarter of 2000. Our decision to
postpone the targeting of support will
allow us to work with carriers and
USAC to address any anomalies in
carriers’ first-time filings and to ensure
that the wire center line count data are
valid and sufficiently accurate for
targeting purposes. We emphasize,
however, that this decision does not
change the January 1, 2000 effective
date of the new mechanism or the
aggregate amount of high-cost support
provided to non-rural carriers under the
new mechanism.

3. We therefore reconsider and amend
on our own motion §854.313(c) and
54.311(b) of our rules, as set forth.
Specifically, we delete §54.313(c)(1)(i)
of our rules, thereby eliminating the
January 1, 2000 state certification
option, which would have permitted
any carrier in a state that filed a
certification by that date to receive
targeted forward-looking support for the
first and second quarters of 2000 in the
second quarter of 2000. The elimination
of this filing option, however, does not
eliminate a carrier’s ability to obtain
forward-looking support for the first and
second quarters of 2000. Under the rules
adopted in the High-Cost Methodology
Order, if a state files the requisite
certification by April 1, 2000, carriers
subject to that certification shall receive
forward-looking support for the first and
third quarters of 2000 in the third

quarter of 2000, and forward-looking
support for the second and fourth
quarters of 2000 in the fourth quarter of
2000. We also amend §54.311(b) of our
rules, so that for the first and second
quarters of 2000, non-rural carriers
eligible for interim-hold harmless
support shall receive such support at
the study-area level, rather than the wire
center level. Targeting of interim hold-
harmless support shall occur at the wire
center level beginning in the third
quarter of 2000.

4. We also correct an oversight in the
rules that we adopted in the High-Cost
Methodology Order concerning the
calculation of the expense adjustments
for non-rural carriers. In that order, we
amended § 36.631(d) of our rules so that
the expense adjustment for study areas
reporting more than 200,000 working
loops would be calculated pursuant to
the new forward-looking support
mechanism or the interim hold-
harmless provision, whichever is
applicable, effective January 1, 2000. We
inadvertently did not make a similar
amendment to § 36.631(c) of our rules,
which concerns study areas reporting
200,000 or fewer working loops, even
though a small number of non-rural
carriers serve such study areas. To
remedy this oversight, we now amend
§36.631(c) so that the expense
adjustment for non-rural carriers serving
study areas reporting 200,000 or fewer
working loops will be calculated
pursuant to the new forward-looking
support mechanism or the interim hold-
harmless provision, whichever is
applicable, effective January 1, 2000.

I11. Procedural Matters

A. Regulatory Flexibility Act
Certification

5. The Regulatory Flexibility Act
(RFA) requires an Initial Regulatory
Flexibility Analysis (IRFA) whenever an
agency publishes a notice of proposed
rulemaking, and a Final Regulatory
Flexibility Analysis (FRFA) whenever
an agency subsequently promulgates a
final rule, unless the agency certifies
that the proposed or final rule will not
have ‘““a significant economic impact on
a substantial number of small entities,”
and includes the factual basis for such
certification. The RFA generally defines
“*small entity” as having the same
meaning as the terms ‘““small business,”
“small organization,” and “‘small
governmental jurisdiction.” In addition,
the term “small business’ has the same
meaning as the term “‘small business
concern” under the Small Business Act.
A small business concern is one which:
(1) is independently owned and
operated; (2) is not dominant in its field
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of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).
The SBA defines a small
telecommunications entity in SIC code
4813 (Telephone Communications,
Except Radiotelephone) as an entity
with 1,500 or fewer employees.

6. In the High-Cost Methodology
Order, the Commission certified
pursuant to the RFA that the final rules
adopted in that order would not have a
significant economic impact on a
substantial number of small entities. We
concluded that the High-Cost
Methodology Order adopted a final rule
affecting only the amount of high-cost
support provided to non-rural LECs.
Non-rural LECs generally do not fall
within the SBA’s definition of a small
business concern because they are
usually large corporations or affiliates of
such corporations. In a companion
Further Notice of Proposed Rulemaking
adopted in this docket, the Commission
prepared an IRFA seeking comment on
the economic impacts on small entities.
No comments were received in response
to that IRFA.

7. The rule changes adopted in this
order are merely procedural and affect
only the timing of the implementation
of certain aspects of the High-Cost
Methodology Order, and the correction
of an oversight in the rules
accompanying the High-Cost
Methodology Order. The changes
adopted in this order will affect only
non-rural LECs. As mentioned, non-
rural LECs generally do not fall within
the definition of a small business
concern. Therefore, we certify pursuant
to section 605(b) of the RFA, that the
final rules adopted in this order will not
have a significant economic impact on
a substantial number of small entities.
The Consumer Information Bureau,
Reference Information Center, will send
a copy of the Nineteenth Order on
Reconsideration, including a copy of
this final certification, to the Chief
Counsel for Advocacy of the SBA in
accordance with the RFA. In addition,
this certification and order will be
published in the Federal Register.
Finally, the Commission’s Consumer
Information Bureau, Reference
Information Center, will send a copy of
the Nineteenth Order on
Reconsideration, including a copy of
this final certification, in a report to
Congress pursuant to the Small Business
Regulatory Enforcement Fairness Act of
1996.

B. Effective Date of Final Rules

8. We conclude that the amendments
to our rules adopted herein shall be
effective December 30, 1999. In this

order, we make minor amendments to
the rules adopted in the High-Cost
Methodology Order, which implement a
new forward-looking high-cost support
mechanism, effective January 1, 2000.
Making the amendments effective 30
days after publication in the Federal
Register would jeopardize the required
January 1, 2000 implementation date.
Accordingly, pursuant to the
Administrative Procedure Act, we find
good cause to depart from the general
requirement that final rules take effect
not less than 30 days after their
publication in the Federal Register.

IV. Ordering Clauses

9. The authority contained in sections
1-4, 201-205, 214, 218-220, 254, 303(r),
403, and 410 of the Communications
Act of 1934, as amended, and §1.108 of
the Commission’s rules, the
Ninetheenth Order on Reconsideration
is adopted.

10. Parts 36 and 54 of the
Commission’s Rules, 47 CFR 36 and 54,
are amended as set forth, effective
December 30, 1999.

11. The Commission’s Consumer
Information Bureau, Reference
Information Center, shall send a copy of
this Nineteenth Order on
Reconsideration, including the Final
Regulatory Flexibility Certification, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects
47 CFR Part 36

Reporting and recordkeeping
requirements, Telephone.

47 CFR Part 54

Universal service.

Federal Communications Commission.
William F. Caton,
Deputy Secretary.

Final Rules

Parts 36 and 54 of Title 47 of the Code
of Federal Regulations are amended as
follows:

PART 36—JURISDICTIONAL
SEPARATIONS PROCEDURES;
STANDARD PROCEDURES FOR
SEPARATING
TELECOMMUNICATIONS PROPERTY
COSTS, REVENUES, EXPENSES,
TAXES AND RESERVES FOR
TELECOMMUNICATIONS COMPANIES

1. The authority citation for part 36
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i) and (j),
205, 221(c), 254, 403, and 410 unless
otherwise noted.

2. Amend § 36.631 by revising
paragraph (c) introductory text to read
as follows:

§36.631 Expense adjustment.

* * * * *

(c) Beginning January 1, 1998, for
study areas reporting 200,000 or fewer
working loops pursuant to § 36.611(h),
the expense adjustment (additional
interstate expense allocation) is equal to
the sum of paragraphs (c)(1) through (2).
After January 1, 2000, the expense
adjustment (additional interstate
expense allocation) for non-rural
telephone companies serving study
areas reporting 200,000 or fewer
working loops pursuant to § 36.611(h)
shall be calculated pursuant to § 54.309
of this Chapter or §54.311 of this
Chapter (which relies on this part),
whichever is applicable.

* * * * *

PART 54—UNIVERSAL SERVICE
3. The authority citation for part 54
continues to read as follows:

Authority: 47 U.S.C. 1, 4(l), 201, 205, 214,
and 254 unless otherwise noted.

4. Amend §54.311 by revising
paragraph (b) to read as follows:

§54.311 Interim hold-harmless support for
non-rural carriers.
* * * * *

(b) Distribution of Interim Hold-
Harmless Support Amounts. Until the
third quarter of 2000, interim hold-
harmless support shall be distributed
pursuant to part 36 and, if applicable,
§54.303 of this subpart. Beginning in
the third quarter of 2000, the total
amount of interim hold-harmless
support provided to each non-rural
incumbent local exchange carrier within
a particular State pursuant to paragraph
(a) shall be distributed first to the
carrier’s wire center with the highest
wire center average FLEC per line until
that wire center’s average FLEC per line,
net of support, equals the average FLEC
per line in the second most high-cost
wire center. Support shall then be
distributed to the carrier’s wire center
with the highest and second highest
wire center average FLEC per line until
those wire center’s average FLECs per
line, net of support, equal the average
FLEC per line in the third most high-
cost wire center. This process shall
continue in a cascading fashion until all
of the interim hold-harmless support
provided to the carrier has been
exhausted.

* * * * *

5. Amend §54.313 by revising
paragraph (c) to read as follows:
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§54.313 State certification.

* * * * *

(c) Filing Deadlines. In order for a
non-rural incumbent local exchange
carrier in a particular State, and/or an
eligible telecommunications carrier
serving lines in the service area of a
non-rural incumbent local exchange
carrier, to receive federal high-cost
support, the State must file an annual
certification, as described in paragraph
(b), with both the Administrator and the
Commission. Support shall be provided
in accordance with the following
schedule:

(1) First Program Year (January 1,
2000-December 31, 2000). During the
first program year (January 1, 2000—
December 31, 2000), a carrier in a
particular State shall receive support
pursuant to 854.311 of this subpart. If
a State files the certification described
in this section during the first program
year, carriers eligible for support
pursuant to § 54.309 shall receive such
support pursuant to the following
schedule:

(i) Certifications filed on or before
April 1, 2000. Carriers subject to
certifications that apply to the first and
second quarters of 2000, and are filed on
or before April 1, 2000, shall receive
support pursuant to § 54.309 of this
subpart for the first and third quarters
of 2000 in the third quarter of 2000, and
support for the second and fourth
quarters of 2000 in the fourth quarter of
2000. Such support shall be net of any
support provided pursuant to § 54.311
of this subpart for the first or second
quarters of 2000.

(i) Certifications filed on or before
July 1, 2000. Carriers subject to
certifications filed on or before July 1,
2000, shall receive support pursuant to
§54.309 of this subpart for the fourth
quarter of 2000 in the fourth quarter of
2000.

(iii) Certifications filed after July 1,
2000. Carriers subject to certifications
filed after July 1, 2000, shall not receive
support pursuant to § 54.309 of this
section in 2000.

* * * * *

[FR Doc. 99-33766 Filed 12—-29-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[CS Docket No. 98-201; FCC 99-278]

Satellite Delivery of Network Signals to
Unserved Households for Purposes of
the Satellite Home Viewer Act

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document revises the
rule applicable to the antenna and
equipment testing procedure of the
collection of field strength data to
determine television broadcast signal
intensity at individual locations. The
action was taken in response to
petitions filed by DIRECTV and
EchoStar in connection with the
Satellite Home Viewer Act. This action
is intended to allow for flexibility in
testing and reduced cost to the public.
DATES: Effective December 30, 1999.
FOR FURTHER INFORMATION CONTACT: Jay
Heimbach at (202) 418—7200 or via
Internet at jheimbac@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Order on
Reconsideration, FCC 99-278, CS
Docket No. 98-201, adopted October 5,
1999 and released October 7, 1999. The
full text of this Notice is available for
inspection and copying during normal
business hours in the FCC Reference
Center, 445 12th Street, SW,
Washington, DC 20554, or may be
purchased from the Commission’s copy
contractor, International Transcription
Service (“ITS”), (202) 857-3800, 1231
20th Street, NW, Washington, DC 20036,
or may be reviewed via internet at
www.fcc.gov/csb. For copies in
alternative formats, such as Braille,
audio cassette or large print, please
contact Sheila Ray at ITS.

Paperwork Reduction Act: The
requirements adopted in this Order on
Reconsideration have been analyzed
with respect to the Paperwork
Reduction Act of 1995 (the 1995 Act”)
and found to impose no new or
modified information collection
requirements on the public.

Synopsis of Report and Order
Introductory Background

1. In this proceeding, we address an
issue involving petitions filed by two
satellite carriers, DIRECTV and
EchoStar, for reconsideration of the
Commission’s February 1, 1999 Report
and Order concerning the 1988 Satellite
Home Viewer Act (“SHVA”) (47 CFR
73). That Order addressed an issue

involving the television broadcast
industry, the direct-to-home satellite
industry, and consumers who subscribe
to satellite services for their broadcast
network television programming.

2. Broadly stated, the issue is whether
and where home satellite carriers may
retransmit television broadcast network
signals under the SHVA. Federal
copyright law, which the SHVA is a part
of, contains a copyright compulsory
license authorizing the carriage of
certain network broadcast signals by
home satellite carriers. (17 U.S.C.
119(a)(2)(A) The compulsory license is
limited, however, because it does not
permit satellite carriers to retransmit a
particular network’s signal to a
subscriber unless the subscriber is
“unserved” by the local affiliate of the
network. (17 U.S.C. 119(a)(2)(B))
“Unserved” is defined in the SHVA as
a household that cannot receive an
adequate television signal (defined as a
signal of “Grade B intensity) using a
conventional outdoor rooftop antenna.
The Grade B values (which represent
the required field strength in dB above
one micro-volt per meter) are defined
for each over-the-air television channel
in the Commission’s rules. (47 CFR 683)
There are also Grade A and “‘city grade”
field strength values, which represent
stronger signals.

[In dBu's]
Grade | Grade City
B A grade
Channels 2-6 ... 47 68 74
Channels 7-13 56 71 77
Channels 14-69 64 74 80

Several judicial proceedings involving
the SHVA have resulted in findings that
some satellite carriers have violated that
statute and have highlighted the
significant disputes between broadcast
networks and satellite carriers over
which consumers are eligible to receive
satellite-delivered network
programming.

3. The SHVA Report and Order
sought to help the consumers caught in
these disputes by refining two tools to
more accurately determine whether a
household is truly unserved. The first
tool is an on-site (or at-home) signal
measurement test to determine the
strength of a television signal at a
consumer’s household. The second tool
is a computer-generated prediction
model that might obviate the need for
large numbers of on-site tests and that
could be used by consumers when first
signing up for satellite service (at the
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“point of sale’”). This Individual
Location Longley-Rice (“ILLR’’) model
is a variation of the core Longley-Rice
model that the Commission has long
used to determine signal propagation.
The ILLR is specifically designed to
predict the strength of a television
signal at an individual location, such as
a consumer’s home, by considering
what happens to the signal as it travels
from the transmitter to the home. The
model accounts for the effects that
signal interference and terrain have on
signal strength. We concluded that other
factors, specifically vegetation and
buildings, can also affect the strength of
television signals received at a home.
However, the rulemaking record did not
contain information sufficient for us to
identify, endorse, or develop a way to
apply these land use and land cover
(““LULC") factors in an application that
would be “*accepted by the technical
and scientific community.” We noted
that LULC data are available from the
United States Geological Survey
(““USGS”) and asked interested parties
to develop an application for
incorporating that data into the ILLR.

4. DIRECTV and EchoStar separately
petitioned the Commission to
reconsider parts of the Order regarding
the eligibility of satellite subscribers to
receive broadcast network signals
through home satellite dishes. The
National Association of Broadcasters
(“NAB”"), Entravision Holdings, and
affiliates of ABC, NBC, CBS, and Fox
(the “Affiliates’) opposed the petitions.
The National Rural
Telecommunications Cooperative
(“NRTC”) expressed its support for the
petitions.

5. The Communications Act and our
own rules govern our response to the
petitions. (47 CFR 1.429)
Reconsideration of a Commission
decision is warranted only if the
petitioner cites a material error of fact or
law or presents additional facts and
circumstances which raise substantial or
material questions of fact that were not
considered and that otherwise warrant
Commission review of its prior action.
The Commission will not reconsider
arguments that have already been
considered. For the reasons stated
herein, the Order on Reconsideration
affirms the decisions in the SHVA
Report and Order and denies
DIRECTV’s Petition. The Order denies
in part and grants in part EchoStar’s
Petition.

The Petitions for Reconsideration

DIRECTV’s Petition

6. DIRECTV'’s Petition asks the
Commission to allow satellite carriers to

include the effects of land use and land
cover in the ILLR prediction model
now. The Petition contends that there
are “‘a variety of scientifically accepted
means’’ of including USGS data into the
model using commercially available
mapping software and emphasizes that
DIRECTYV itself is developing software.
However, DIRECTV did not identify
these means in any detail. In an
accompanying statement, DIRECTV’s
expert states that the military targets
cruise missiles using ““a comparison of
data available through the Global
Positioning System (‘GPS’) and USGS
LULC data,” but does not specifically
identify the procedure used by the
military, nor does it identify any other
procedure or software application.
DIRECTV'’s Reply offers some
information on the specific LULC
application it supports, but still does
not offer the application itself.
According to DIRECTV, their
engineering consultants are actively in
the process of developing an LULC loss
algorithm implementation that can be
“readily achieved using the USGS
database.”

7. Broadcasting interests, led by the
NAB and the Affiliates, opposed the
Petition and argued that DIRECTV is
trying unilaterally to create and use an
LULC application in direct
contravention of the Commission’s
Order. ABC, CBS, and Fox affiliates go
one step further by stating that
overlaying LULC data in the ILLR would
amount to “‘double-counting’” the effects
of trees and buildings. They contend
that the core Longley-Rice programming
language (on which the ILLR is based)
already incorporates some LULC data
into its calculations. The Affiliates also
questioned using the USGS database,
asserting that it covers too much land
per grid area (200 meters) to be accurate
for the purposes here involved. Both the
NAB and the Affiliates emphasized that
DIRECTYV has not offered a specific
software package for applying LULC
data to the predictive model. When it
does, the NAB asserts that it would
support an expedited review by the
Commission. On the other hand, the
NRTC supported DIRECTV’s Petition
and asked the Commission for
“practical rules and recommendations
* * *to use in determining a
household’s eligibility to receive distant
network signals by satellite.”

8. The Commission believes that
consumers will benefit when the effects
of trees and buildings on a television
signal are included in the ILLR
prediction model. We stated in the
SHVA Report and Order:

While we expect the model to include land
use and land cover, we are not aware of a
standard means of including such
information in the ILLR that has been
accepted by the technical and scientific
community. When an appropriate
application has been developed and
accepted, this information will be included
in the ILLR.

The Commission specifically invited
interested parties to develop such an
application. Before such an application
can be used, however, it is necessary
that some consensus be developed as to
the specifics of the technique involved
so that the process is generally
understood, the results can be replicated
by all who would use the process, and
any disputes as to accuracy of the
technique can be addressed. Neither
DIRECTV, nor any other party, may
unilaterally incorporate LULC data into
the Commission’s ILLR until an
application has been publicly reviewed.
The Commission again encourages any
interested party to develop an
application and offer it for comment.
Because DIRECTV has not fully offered
the details of its application, such
review is not possible here. The Order
on Reconsideration therefore denies
DIRECTV'’s Petition for Reconsideration.

EchoStar’s Petition

9. EchoStar, in its Petition, first
argued that the Commission could have
and should have adopted a new
definition of Grade B intensity
specifically for SHVA purposes. The
Petition, however, does not propose a
new definition or standard. Second,
EchoStar argued that the Commission
should consider the effects of
“‘ghosting” in a television picture,
caused by signal “multipathing,” when
determining who is unserved. Third,
EchoStar took issue with several
elements of the Commission’s new on-
site testing methodology, including (a)
whether measurements should be taken
at a house’s roof or at the television set,
(b) the orientation of the testing
antenna, (c) the type of testing antenna
that should be used, and (d) the number
and location of the tests. Finally,
EchoStar asked the Commission to raise
the confidence factor in the predictive
model from 50% to 90%, arguing that
the latter is more consumer-friendly
and, therefore, consistent with the
SHVA's purposes.

10. The Order concludes that the
record provided an inadequate basis for
changing the Grade B signal intensity
values either generally or for purposes
of the SHVA specifically, and therefore,
declined to change the definition of
Grade B signal intensity. EchoStar
disagreed with these conclusions, but
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presented no new arguments or facts
that warrant revisiting this issue. The
Commission stands by the conclusions
in the SHVA Report and Order and
denies EchoStar’s petition on this issue.

11. EchoStar contends that the Order
did not specifically take account of the
effects of multipathing and asks the
Commission to do so now. Multipathing
is the reflection of a single television
signal off of buildings or other objects.
It causes several transmissions of the
same signal to arrive at a television at
slightly different times, leading to
*‘ghosting’ on the screen (one fainter
“‘ghost” picture superimposed on the
main picture). Importantly,
multipathing can affect picture quality
on a consumer’s television set even
when a Grade B signal exists at the
consumer’s rooftop. EchoStar asked the
Commission to institute proceedings to
account for the effects of multipathing.
The NRTC supported EchoStar’s
position, arguing that ““consumers want
and deserve the best quality television
picture available, and if ghosting or
other environmental factors degrade
picture quality * * * the Commission
should recognize and incorporate these
factors in the predictive model and
testing methodology.” The NAB and the
Affiliates rejected the satellite carriers’
position, noting that the SHVA speaks
of Grade B intensity, an objective
standard for determining who is
unserved, rather than a subjective
picture quality standard that would be
very difficult to enforce and implement.
Therefore, the broadcasters claimed that
the Commission “unquestionably lacks
authority to alter the SHVA eligibility
standard to deal with ghosting.”
EchoStar replied that ghosting is not so
subjective that it is impossible to
determine: “Ghosting either exists or it
does not, it is objectively ascertainable.”

12. The Order addressed multipathing
in several places and, as with the Grade
B definition issue, EchoStar has not
offered any additional facts or new
arguments that warrant a change in our
conclusions. We recognize that ghosting
is a problem that affects television
pictures but note, as we did in the
Order, that there is no simple solution.
For example, raising the Grade B values
to give a consumer a stronger television
signal could actually exacerbate the
problem of multipathing. As the signal
strength increases, ‘‘noise’ or ‘‘snow” in
a television picture may be reduced, but
the chance of ghosting increases.
Moreover, the multipath “‘interference”
created by the same signal is very
difficult to measure objectively.

13. While the Commission welcomes
concrete solutions to the ghosting
problem, any solution must be objective

and verifiable. EchoStar has not offered
any new facts or arguments that
describe how to predict or measure
multipathing or even permit it to be
taken into account under the current
language in the SHVA. The Order on
Reconsideration therefore denies
Echostar’s petition on this issue.

14. EchoStar believes the
Commission’s on-site measurement test
is too complicated and costs too much
(estimates are $99 to $119 per on-site
test for four networks). In its comments
to the petition, the NRTC agreed.
EchoStar also suggested that the SHVA
does not require signal measurements at
a house’s rooftop and that any such
conclusion is merely “a legal fallacy,
propagated by the broadcasters.”
Instead, EchoStar argued that signal
strength should be measured at the
television set. Alternatively, EchoStar
suggested changing several
requirements mandated for the outdoor,
on-site tests: (1) Eliminate the
requirement that the testing antenna be
oriented separately for each station
being measured; (2) require fewer
testing locations and measurements (for
each station, replace 1 test at 5 locations
with 3 tests at 1 location); (3) allow
parties to choose the type of testing
antenna, either a half-wave dipole (as
the SHVA Report and Order required) or
gain antenna; (4) clarify that the half-
wave dipole required for testing in the
Order can be of fixed length. The NAB
rejected EchoStar’s suggestions, except
that it does admit that a properly
calibrated gain antenna could be used to
conduct signal intensity measurements.
In a ““Revised Engineering Statement,”
however, the NAB added that a simple
gain antenna is not sufficient and
recommends that the Commission
specify and endorse particular brands
and models of antenna. Specifically,
NAB’s engineering expert, Jules Cohen,
recommended that “antennas with a
relatively large number of elements are
more likely to have a more consistent
input impedance than the simpler
types.” He further notes that the
Channel Master Model 3016 is such an
antenna and added that similar
antennas would be suitable ““if channel-
by-channel gain figures are provided
and certified by the manufacturer
together with the antenna’s input
impedance characteristics.” The
Affiliates stated that EchoStar’s
suggestions, as a group, would reduce
accuracy with very little cost savings
and asserted that the Commission gave
full and detailed attention to the
creation of the new measurement
methodology. In its Reply, EchoStar
countered that any additional

inaccuracies created by a less complex
test would fall equally on broadcasters
and satellite carriers.

15. When the Commission created the
on-site test in the SHVA Report and
Order, it was faced with balancing the
cost of the test with the accuracy and
objectivity that would result. In the end,
the Order thoroughly considered and
discussed many different issues. The
Order on Reconsideration reiterates the
Commission’s intent that the test should
be relatively inexpensive, simple
enough so that an average antenna
installer can conduct it, and objective
enough so that the test results will not
constantly fall in doubt. EchoStar
offered neither new evidence nor new
arguments with respect to orientation of
the test antenna and the number of test
measurements. EchoStar provided new
information in its request that the rules
permit testers to use either a half-wave
dipole or an antenna with gain to
conduct the tests. In the rulemaking,
broadcasters also supported the use of a
gain antenna, albeit with the recent
qualification that the test antenna
should have multiple elements to
ensure proper calibration. Because a
gain antenna is able to accurately
measure the intensity of a television
signal and because it will provide
additional flexibility for technicians
who conduct tests, we amend the testing
rule to allow the use of either a gain
antenna with several elements or the
half-wave dipole that we originally
endorsed. In response to the concerns
raised by the NAB, the revised rule
maintains an impedance match at the
antenna at all frequencies. We believe
this approach is preferable to endorsing
a particular brand or model or requiring
use of an expensive test antenna. In
addition, we will amend the rule to
allow use of signal level test
instruments with a bandwidth of 200
kHz through one megahertz (1,000 kHz),
rather than requiring a bandwidth of at
least 450 kHz. (47 CFR 73.686(d)(2)(i))
We believe that this amendment will
reduce the cost of the tests by permitting
technicians to use test equipment they
have on hand and not require them to
purchase new equipment.

16. EchoStar asked the Commission to
revisit the confidence factor used in the
ILLR prediction methodology, an issue
that the SHVA Report and Order
addressed more exhaustively than any
other in the proceeding. EchoStar
contended that the Commission’s
decision to set the ILLR’s confidence
factor at 50% “‘penalizes the consumer
and errs in favor of some policy of ‘belt-
and-suspenders’ over-protection for the
broadcaster’s local franchise.” Instead,
the satellite carrier asserted that the
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Commission should set the confidence
factor at 90% because consumers’ rights
to a good television picture, not
broadcasters’ copyrights, must be “the
cornerstone of a predictive model.” To
prevent alleged “‘overprediction’ of
unserved households, EchoStar
proposes a ‘‘cap’ that would cut off
eligibility for distant network satellite
service if a household cannot be
predicted (with 90% confidence) to
receive 70.75 dBu or less. EchoStar
essentially suggested a floor and ceiling
for determining whether a household is
unserved—the household should
receive (a) at least a signal of 47 dBu
with 90% confidence, and (b) less than
a signal of 70.75 dBu with 90%
confidence.

17. The Order on Reconsideration
declines EchoStar’s request to revisit the
confidence factor issue. The SHVA
Report and Order thoroughly considered
and addressed the issues surrounding
the confidence factor and EchoStar has
offered no new arguments or facts that
warrant a change in our conclusions. Its
suggestion that we adopt a floor-and-
ceiling approach to determining
unserved households is legally
untenable. EchoStar’s suggested ceiling
of 70.75 dBu would change the SHVA'’s
definition of unserved household,
which is defined only as a household
that does not receive a signal of at least
Grade B intensity, not as a household
that also receives less than a signal of
some other level. (17 U.S.C. 119(d)(10))

18. In any action brought under the
SHVA, the burden of proof lies with the
satellite carriers to demonstrate that a
particular household is unserved. (17
U.S.C. 119(d)(5)(D)) To be useful in
carrying this burden, any prediction
system must demonstrate with a
sufficient degree of confidence to be
acceptable in a judicial proceeding
which households are unserved.
Conversely, it is not sufficient to
demonstrate with confidence which
households are served. Because of the
statistical factors underlying the
prediction system, which have not
changed since the SHVA Report and
Order, there is a considerable difference
between demonstrating with confidence
which households are served and which
are unserved. EchoStar’s suggestions did
not advance the goal of more accurately
identifying unserved households and its
Petition with respect to the confidence
factor must be denied.

Supplemental Final Regulatory
Flexibility Analysis
Background

19. As required by the Regulatory
Flexibility Act (RFA), (5 U.S.C. 603) an

Initial Regulatory Flexibility Analysis
(“IRFA’) was incorporated into the
Notice of Proposed Rulemaking in this
proceeding. (CS Docket No. 98-201,
FCC 98-302, 63 FR 67439 (December 7,
1998)) The Commission sought written
public comment on the expected impact
of the proposed policies and rules on
small entities in the Notice, including
comments on the IRFA. The
Commission included a Final
Regulatory Flexibility Analysis
(“FRFA”) into the SHVA Report and
Order. While no petitioners seeking
reconsideration of the Order raised
issues directly related to the FRFA, the
Commission is amending the rules in a
manner that may affect small entities,
although only in a minor way.
Accordingly, this Supplemental
Regulatory Flexibility Analysis
(““Supplemental FRFA’’) addresses those
amendments and conforms to the RFA.

Need for and Obijective of the Rules

20. In both the SHVA Report and
Order and this Order on
Reconsideration, the Commission has
addressed methods for determining
whether a household is “unserved’ by
network television stations for purposes
of the 1988 Satellite Home Viewer Act.
(17 U.S.C. 119) Our goal was to provide
relatively simple and inexpensive
prediction and testing methodologies to
determine the intensity of a television
signal at a consumer’s household. The
changes to the on-site test outlined in
the current Order on Reconsideration
clarify and simplify the rule and its
implementation and, therefore, serve
our objectives.

Legal Basis

21. This Order on Reconsideration is
authorized under Sections 1, 4(i), 4(j) of
the Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), and
154(j) and Section 119(d)(10)(a) of the
Copyright Act, 17 U.S.C. 119(d)(10)(a).

Summary of Significant Issues
Regarding FRFA Raised in Petitions for
Reconsideration

22. No parties address the FRFA in
their petitions for reconsideration, or
any subsequent filings. The Commission
has, however, addressed, on it’'s own
motion, steps taken to further minimize
the effect of these requirements on small
entities.

Description and Estimate of the Number
of Small Entities to Which the Rules
Will Apply

23. The RFA directs the Commission
to provide a description of and, where
feasible, an estimate of the number of
small entities that will be affected by the

proposed action. (5 U.S.C. 604(a)(3))
The RFA defines the term “‘small entity”
as having the same meaning as the terms
“*small business,” ““‘small organization,”
and “‘small business concern” under
Section 3 of the Small Business Act. (5
U.S.C. 604(a)(3)) Under the Small
Business Act, a small business concern
is one which: (1) Is independently
owned and operated; (2) Is not
dominant in its field of operation; and
(3) Satisfies any additional criteria
established by the SBA. (15 U.S.C. 632)
The action taken in this Order will
affect television broadcasting licensees
and DTH satellite operators.

24. The rule developed in the SHVA
Report and Order and reconsidered in
this Order on Reconsideration will
apply to television broadcasting
licensees, and potential licensees of
television service. The SBA defines a
television broadcasting station that has
no more than $10.5 million in annual
receipts as a small business. (13 CFR
121.201, Standard Industrial Code
(“*SIC’") 4833 (1996)) Television
broadcasting stations consist of
establishments primarily engaged in
broadcasting visual programs by
television to the public, except cable
and other pay television services.
Included in this industry are
commercial, religious, educational, and
other television stations. Also included
are establishments primarily engaged in
television broadcasting and that
produce taped television program
materials. Separate establishments
primarily engaged in producing taped
television program materials are
classified under another SIC number.
There were 1,509 television
broadcasting stations operating in the
nation in 1992. That number has
remained fairly constant as indicated by
the approximately 1,579 operating full
power television broadcasting stations
in the nation as of May 31, 1998. In
addition, as of October 31, 1997, there
were 1,880 low power television
broadcasting (“‘LPTV’’) broadcasting
stations that may also be affected by our
proposed rule changes. For 1992 the
number of television broadcasting
stations that produced less than $10.0
million in revenue was 1,155
establishments. The amount of $10
million was used to estimate the
number of small business
establishments because the relevant
Census categories stopped at $9,999,999
and began at $10,000,000. No category
for $10.5 million existed. Thus, the
number is as accurate as it is possible
to calculate with the available
information.

25. The Commission has not
developed a definition of small entities
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applicable to geostationary or non-
geostationary orbit fixed-satellite or DBS
service applicants or licensees.
Therefore, the applicable definition of
small entity is the definition under the
SBA rules applicable to
Communications Services, Not
Elsewhere Classified. This definition
provides that a small entity is one with
$11.0 million or less in annual receipts.
(13 CFR 121.201, SIC Code 4899) The
number of employees working for a
“small entity”” must be 750 or fewer.
According to Census Bureau data, there
are 848 firms that fall under the category
of Communications Services, Not
Elsewhere Classified that could
potentially fall into the DTH category.
Of those, approximately 775 reported
annual receipts of $11 million or less
and qualify as small entities. The action
in the SHVA Report and Order and
reconsidered in this Order on
Reconsideration applies to entities
providing DTH service, including
licensees of DBS services and
distributors of satellite programming.
There are four licensees of DBS services
under Part 100 of the Commission’s
rules. (47 CFR 100 et seq.) Three of
those licensees are currently
operational, and each of those licensees
has annual revenues in excess of the
threshold for a small business.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

26. The Commission did not prescribe
reporting requirements in the original
Order and do not do so in this Order on
Reconsideration. As noted in the Order,
parties who choose to conduct
individual household measurements are
required to memorialize their test
observations and results.

Steps Taken To Minimize Significant
Economic Impact On Small Entities and
Significant Alternatives Considered

27. In formulating the testing rule in
the Order, the Commission sought to
minimize the effect on small entities
while ensuring accurate determinations
of signal intensity at individual
locations such as households. These
efforts are consistent with the Congress’
goal of ensuring that *““‘unserved”
consumers are able to receive network
broadcast signals through a home
satellite dish. The actions the
Commission is taking on
reconsideration further refine the rule so
as to advance this goal and further
minimize unnecessary burdens on small
entities.

28. Specifically, the Order only allows
the use of one type of testing antenna.
Here, on reconsideration, the

Commission has increased test-takers’
flexibility by allowing the use of a
second type of antenna. Additionally,
the Commission has amended it’s rule
to allow use of signal level test
instruments with a bandwidth of 200
kHz through one megahertz (1,000 kHz),
rather than requiring a bandwidth of at
least 450 kHz, because the Commission
wishes to reduce the cost of the test by
permitting technicians to use test
equipment they have on hand and not
require them to purchase new
equipment.

Report to Congress

29. The Commission will send a copy
of the Order on Reconsideration,
including this Supplemental FRFA, in a
report to be sent to Congress pursuant
to the Small Business Regulatory
Enforcement Fairness Act of 1996. (5
U.S.C. 801(a)(1)(A)) In addition, the
Commission will send a copy of the
Order on Reconsideration, including
Supplemental FRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. A copy of the
Order on Reconsideration and
Supplemental FRFA (or summaries
thereof) will also be published in the
Federal Register. (5 U.S.C. 604(b))

Paperwork Reduction Act of 1995
Analysis

30. This Order on Reconsideration has
been analyzed with respect to the
Paperwork Reduction Act of 1995 and
has been found to contain no new or
modified information collection
requirements on the public.

Ordering Clauses

31. Pursuant to Section 405(a) of the
Communications Act of 1934, 47 U.S.C.
405(a), and Section 1.429 of the
Commission’s rules, 47 CFR 1.429,
DIRECTV'’s Petition for Reconsideration
is denied.

32. Pursuant to Section 405(a) of the
Communications Act of 1934, 47 U.S.C.
405(a), and Section 1.429 of the
Commission’s rules, 47 CFR 1.429,
EchoStar’s Petition for Reconsideration
is granted in part and denied in part.

33. The NAB Motion for Leave to File
Corrected Engineering Statement is
granted.

34. Under authority of Sections 1, 4(i),
4(j) of the Communications Act of 1934,
as amended, 47 U.S.C. 151, 154(i), and
154(j), part 73 of Title 47 of the Code of
Federal Regulations is amended as
indicated in the Appendix.

35. The Commission’s Office of Media
Affairs, Reference Operations Division,
shall send a copy of this Order on
Reconsideration, including the Initial
Regulatory Flexibility Analysis, to the

Chief Counsel for Advocacy of the Small
Business Administration in accordance
with paragraph 603(a) of the Regulatory
Flexibility Act, Pub. L. 96-354, 94 Stat.
1164, 5 U.S.C. 601 et seq. (1981).

List of Subjects in 47 CFR Part 73

Communications equipment,
Television.

Federal Communications Commission.
William F. Caton,
Deputy Secretary.

Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

Subpart E—Television Broadcast
Stations

2. Section 73.686(d) is revised to read
as follows:

§73.686 Field strength measurements.
* * * * *

(d) Collection of field strength data to
determine television signal intensity at
an individual location—cluster
measurements.

(1) Preparation for measurements—(i)
Testing antenna. The test antenna shall
be either a standard half-wave dipole
tuned to the visual carrier frequency of
the channel being measured or a gain
antenna, provided its antenna factor for
the channel(s) under test has been
determined. Use the antenna factor
supplied by the antenna manufacturer
as determined on an antenna range.

(ii) Testing locations. At the location,
choose a minimum of five locations as
close as possible to the specific site
where the site’s receiving antenna is
located. If there is no receiving antenna
at the site, choose the minimum of five
locations as close as possible to a
reasonable and likely spot for the
antenna. The locations shall be at least
three meters apart, enough so that the
testing is practical. If possible, the first
testing point should be chosen as the
center point of a square whose corners
are the four other locations. Calculate
the median of the five measurements (in
units of dBu) and report it as the
measurement result.

(iii) Multiple signals. If more than one
signal is being measured (i.e., signals
from different transmitters), use the
same locations to measure each signal.
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(2) Measurement procedure.
Measurements shall be made in
accordance with good engineering
practice and in accordance with this
section of the Rules. At each measuring
location, the following procedure shall
be employed:

(i) Testing equipment. Measure the
field strength of the visual carrier with
a calibrated instrument with an i.f.
bandwidth of at least 200 kHz, but no
greater than one megahertz (1,000 kHz).
Perform an on-site calibration of the
instrument in accordance with the
manufacturer’s specifications. The
instrument must accurately indicate the
peak amplitude of the synchronizing
signal. Take all measurements with a
horizontally polarized antenna. Use a
shielded transmission line between the
testing antenna and the field strength
meter. Match the antenna impedance to
the transmission line at all frequencies
measured, and, if using an unbalanced
line, employ a suitable balun. Take
account of the transmission line loss for
each frequency being measured.

(ii) Weather. Do not take
measurements in inclement weather or
when major weather fronts are moving
through the measurement area.

(iii) Antenna elevation. When field
strength is being measured for a one-
story building, elevate the testing
antenna to 6.1 meters (20 feet) above the
ground. In situations where the field
strength is being measured for a
building taller than one-story, elevate
the testing antenna 9.1 meters (30 feet)
above the ground.

(iv) Antenna orientation. Orient the
testing antenna in the direction which
maximizes the value of field strength for
the signal being measured. If more than
one station’s signal is being measured,
orient the testing antenna separately for
each station.

(3) Written record shall be made and
shall include at least the following:

(i) A list of calibrated equipment used
in the field strength survey, which for
each instrument, specifies the
manufacturer, type, serial number and
rated accuracy, and the date of the most
recent calibration by the manufacturer
or by a laboratory. Include complete
details of any instrument not of
standard manufacture.

(ii) A detailed description of the
calibration of the measuring equipment,
including field strength meters,
measuring antenna, and connecting
cable.

(iii) For each spot at the measuring
site, all factors which may affect the
recorded field, such as topography,
height and types of vegetation,
buildings, obstacles, weather, and other
local features.

(iv) A description of where the cluster
measurements were made.

(v) Time and date of the
measurements and signature of the
person making the measurements.

(vi) For each channel being measured,
a list of the measured value of field
strength (in units of dBu and after
adjustment for line loss and antenna
factor) of the five readings made during
the cluster measurement process, with
the median value highlighted.

[FR Doc. 99-33765 Filed 12—-29-99; 8:45 am]
BILLING CODE 6712-01-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 991222346-9346-01; I.D.
031997B]

RIN 0648—-AN40

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan Regulations; Suspension of
Effectiveness of Gear Marking
Requirements for Northeast U.S.
Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; suspension.

SUMMARY: On February 16, 1999, NMFS
issued a final rule implementing the
Atlantic Large Whale Take Reduction
Plan (ALWTRP). This suspends the gear
marking requirements for northeast U.S.
fisheries contained in that rule. The
other provisions of that rule, including
the gear marking requirements for
southeast U.S. (SEUS) fisheries under
the ALWTRP, remain in effect. The
current gear marking requirements for
northeast U.S. fisheries under the rule
are unlikely to provide useful
information. The purpose of this
suspension is to spare fishermen from
unnecessary expenses while a better
gear marking system is devised and
implemented.

DATES: Effective December 30, 1999 50
CFR 229.32 (b), (c)(3)(ii), (c)(4)(ii),
(©)G)(iD), (d)(2)(ii), (d)E)(i), (d)(4)(i),
and (d)(5)(ii) are suspended until
November 1, 2000.

FOR FURTHER INFORMATION CONTACT:
Douglas Beach, NMFS, Northeast
Region, 978-281-9254; or Gregory
Silber, NMFS, Office of Protected
Resources, 301-713-2322.

SUPPLEMENTARY INFORMATION:

Background

On February 16, 1999, NMFS
published a final rule (64 FR 7529)
implementing the ALWTRP. Among
other measures, the final rule required
gear marking in all fisheries under the
ALWTRP by April 1, 1999.

The Atlantic Large Whale Take
Reduction Team (ALWTRT) met on
February 8-10, 1999, discussed the gear
marking scheme in detail, and
recommended by consensus (with the
NMFS members abstaining) that NMFS
suspend the implementation of the gear
marking requirement until November 1,
1999, or until a better system is
designed. In order to provide an
appropriate gear marking scheme that
could be implemented by NMFS by
November 1, 1999, the ALWTRT asked
that the Gear Advisory Group (GAG) be
reconvened quickly to design a better
system for approval by the ALWTRT.
The criteria established by the ALWTRT
for the better gear marking system were
that the system should: (1) identify the
buoy lines by individual fishermen; (2)
apply to all waters affected by the
ALWTRP; (3) be easily implemented by
the affected fisheries; (4) allow
identification of gear type from a
photograph so that it can be identified
without being removed from a whale;
and (5) allow identification of where the
gear had been set.

In March 1999, an ad hoc group of
ALWTRT members representing the
scientific, conservation and state and
Federal fishery managers of the
northeastern area met to discuss gear
marking. The group recognized many of
the points discussed here and agreed
that, under the gear marking
requirements then in effect, it was
highly probable that gear recovered from
animals could be identified to the
individual fisherman, thus allowing
details on the gear (i.e., gear type, and
date and location of set) to be
determined in most cases. NMFS then
changed the effective date of the gear
marking measures contained in the final
rule to November 1, 1999 (64 FR 17292,
April 9, 1999), and tasked the GAG and
the ALWTRT with reviewing the final
rule=s gear scheme. NMFS committed to
revise the final rule=s gear marking
scheme if the GAG and ALWTRT
reached consensus on an appropriate
gear marking scheme.

Three GAG meetings were held in
April at Sandwich, Massachusetts;
Portsmouth, New Hampshire; and
Ellsworth, Maine to gather the
fishermens= perspectives from each
region. A summary of the three GAG
meetings is available upon request from
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the contacts noted at the beginning of
this document. The basic conclusions
from the GAG members were:

(1) A single gear identification
number is desirable. State and

Federal regulations require gear
tagging or marking systems for both
lobster and gillnet gear. A marking
system that incorporates the existing
marking requirements should be used.

(2) An individual fisherman=s
identification would provide more
information than the current ALWTRP
color-coding system, which only
requires marking in certain areas.
Fishermen set gear across boundary
areas and, under the current ALWTRP
system, would have to re-rig their gear
when moving into or out of a required
area. With individual markings, the
fishermen can provide specific
information on where the gear had been
set at any given time.

(3) The ALWTRP color-coded system
does not provide the detailed
information that a universal individual
marking system throughout the range
would provide. Better ways of marking
buoy lines and high flyers with
individual numbers are being tested,
and the results of these tests will be
available by Spring 2000.

(4) The ALWTRP marking system was
based on the need to identify gear on
whales that is observed from a distance
that may never be recovered. Recent
entanglement events and subsequent
detailed investigations have resulted in
up to 70 percent of the gear involved
being identified, including the probable
time and location the gear was set, for
those whales that have been
disentangled and the gear has been
recovered. The current ALWTRP gear
marking system would not have
improved identification of gear in any of
the recent Northeast entanglement
events. Entangled animals are receiving
close scrutiny, and photos or video
images are routinely collected, allowing
a more definitive analysis of gear type
before a disentanglement is attempted.
Thus, the current ALWTRP gear
marking system is not needed to
identify gear that is not removed from
a whale.

In summary, the consensus of the
GAG and the ALWTRT is that: (1) The
gear marking measures for northeastern
U.S. fisheries under the ALWTRP as
contained in the February 16, 1999,
final rule are unlikely to provide useful
information; (2) the value of making a
gear marking system being visible from
a distance is questionable; (3) existing
gear marking and buoy color-coding
requirements applicable to the various
northeastern U.S. fisheries allow gear
type and ownership to be identified in

most cases; (4) gillnet fisheries operating
in the SEUS do not have the same level
of existing gear marking requirements;
(5) after 2 years of investigating gear
entangled on whales, NMFS has found
that it is possible to determine gear
ownership in the majority of the
entanglements and thus find out the
details about the date and location of
the set; and (6) better ways for buoy
lines and high flyers to be marked with
individual identification numbers are
being tested and the results should be
available soon. Therefore, in order to
spare fishermen from unnecessary
expense, NMFS is suspending the
effectiveness of the gear marking
requirements for northeast U.S. fisheries
in the February 16, 1999, final rule
implementing the ALWTRP. Gear
marking requirements for SEUS
fisheries remain in effect. The ALWTRT
will meet in early Spring, 2000, to
review the GAG report and the results
of the testing of new gear marking
methods, and make further
recommendations to NMFS on how or
whether to modify the ALWTRP gear
marking system. By late Spring, 2000,
NMFS will propose modifications to the
ALWTRP gear marking system and
implementing regulations with the aim
of having an effective system
implemented by November, 2000.

Classification

This rule has been determined to be
not significant for purposes of E.O.
12866.

NMEFS prepared an Environmental
Assessment (EA) on the interim final
rule preceding the February 16, 1999,
final rule to implement the ALWTRP,
and its findings applied to the February
16, 1999 final rule, as well. This action
suspends the effectiveness of a portion
of that final rule. Although this action
falls within the scope of alternatives of
that EA and the environmental
consequences described in that action,
NMPFS has prepared a supplemental EA
for this action with a finding of no
significant impact.

A biological opinion (BO) on the
ALWTRP was completed on July 15,
1997. That BO concluded that
implementation of the ALWTRP and
continued operation of fisheries
conducted under the American Lobster
and Northeast Multispecies fishery
management plans (FMPs), and
southeastern shark gillnet component of
the Shark FMP, may adversely affect,
but are not likely to jeopardize the
continued existence of any listed
species of large whales or sea turtles
under NMFS jurisdiction. The February
16, 1999, final rule was determined not
to change the basis for that BO. This

action also does not change the basis for
that BO.

The suspension of the effective date of
the ALWTRP gear marking requirement
for Northeast U.S. fisheries made by this
rule will have no adverse impacts on
marine mammals. In addition, this rule
does not change the determination that
the ALWTRP will be implemented in a
manner that is consistent to the
maximum extent practicable with the
approved coastal management programs
of the Atlantic states.

As noted above, the ALWTRP gear
marking regime for the Northeast is
unlikely to provide useful information.
Fishermen should be spared the
expense of having to comply with it
prior to implementation of a better
system. Accordingly, the Assistant
Administrator for Fisheries, for good
cause, finds that delaying this rule to
allow for prior notice and opportunity
for public comment would be contrary
to the public interest. Because this
suspension of effectiveness relieves a
restriction, under 5 U.S.C. 553(d)(1) it is
not subject to a 30-day delay in the
effective date.

Because prior notice and an
opportunity for public comment are not
required to be provided for this rule by
5 U.S.C. 553 or by any other law , the
analytical requirements of the
Regulatory Flexibility Act do not apply.

This rule suspends the effectiveness
of a collection-of-information
requirement subject to the Paperwork
Reduction Act previously approved by
OMB (OMB Control Number: 0648—
0364).

Dated: December 22, 1999.

Andrew A. Rosenberyg,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-33810 Filed 12—29-99; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[1.D. 122299B]

Fisheries of the Northeastern United
States; Atlantic Surf Clam and Ocean
Quahog Fishery; Suspension of
Minimum Surf Clam Size for 2000

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of suspension of
surf clam minimum size limit.
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SUMMARY: NMFS informs the public that
the minimum size limit of 4.75 inches
(12.065 cm) for Atlantic surf clams is
suspended for the 2000 fishing year.
This action is taken under the authority
of the Fishery Management Plan for the
Atlantic Surf Clam and Ocean Quahog
Fisheries (FMP), which allows for the
annual suspension of the minimum size
limit based upon set criteria. The
intended effect is to relieve the industry
from a regulatory burden that is not
necessary as the majority of surf clams
harvested are larger than the minimum
size limit.

DATES: Effective January 1, 2000,
through December 31, 2000.

FOR FURTHER INFORMATION CONTACT:
Myles Raizin, Fishery Policy Analyst,
978-281-9104.

SUPPLEMENTARY INFORMATION: Section
648.72 (c) of the regulations

implementing the FMP allows the
Regional Administrator, Northeast
Region (Regional Administrator), to
suspend annually, by publication of a
notification in the Federal Register, the
minimum size limit for Atlantic surf
clams. This action may be taken unless
discard, catch, and survey data indicate
that 30 percent or more of the Atlantic
surf clam resource is smaller than 4.75
inches (12.065 cm) and the overall
reduced size is not attributable to beds
where growth of the individual clams
has been reduced because of density
dependent factors.

At its August meeting, the Mid-
Atlantic Fishery Management Council
(Council) accepted the
recommendations of its Surf clam/
Ocean Quahog Committee and voted to
recommend that the Regional
Administrator suspend the minimum
size limit. Commercial surf clam shell

length data for 1999 indicate that only
10.3 percent of the samples were
composed of surf clams that were less
than 4.75 inches (12.07 cm). Based on
these data, the Regional Administrator
adopts the Council’s recommendation
and publishes this notification to
suspend the minimum size limit for
Atlantic surf clams for the period
January 1, 2000, through December 31,
2000.

This action is authorized by 50 CFR
part 648 and is exempt from review
under E.O. 12866.

Authority: 16 U.S.C. 1801 et. seq.
Dated: December 27, 1999.

George H. Darcy,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 99-33980 Filed 12—-29-99; 8:45 am]
BILLING CODE 3510-22-F
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Proposed Rules

Federal Register

Vol. 64, No. 250
Thursday, December 30, 1999

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 23

[Docket No. 24494; Notice No. 85-7A]
RIN 2120-AA57

Airworthiness Standards; Crash
Resistant Fuel Systems

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM); withdrawal.

SUMMARY: The FAA is withdrawing a
previously published Notice of
Proposed Rulemaking (NPRM) that
proposed to amend the airworthiness
standards for normal, utility, acrobatic,
and commuter category airplanes. That
notice proposed upgrades in the
requirements for fuel system
components that would have improved
crash resistance of these systems by
limiting fuel spillage near ignition
sources and thus provide additional
time for survivors of the impact to
evacuate the airplane. As a result of the
comments received, the FAA completed
a revised economic evaluation of these
safety recommendations and has
concluded that the costs of the proposed
change are not justified by the potential
benefits. Accordingly, the FAA is
planning no additional proposals on
this issue.

FOR FURTHER INFORMATION CONTACT:
Scott Sedgwick, Standards Office (ACE—
110), Small Airplane Directorate,
Aircraft Certification Service, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone (816) 426-6941.
SUPPLEMENTARY INFORMATION:

Background

On February 28, 1990, the FAA
published Notice of Proposed
Rulemaking No. 85-7A (55 FR 7280)
that proposed an amendment to 14 CFR
part 23 and invited public comment.
The comment period closed on June 28,

1990. Seventeen commenters responded
to the notice.

Several commenters disagreed with
the economic evaluation contained in
the NPRM and believed that either the
benefits had been overestimated, costs
had been underestimated, or both. The
FAA agrees, and after completing an
extensive economic evaluation of these
safety recommendations has determined
that the costs of the proposed change are
not justified by the potential benefits.

Some commenters believed that the
proposed § 23.993(f) probably would
result in the incorporation of some sort
of self-closing device in fuel lines and
that the reliability of such devices
should be addressed. The FAA agrees,
and the referenced economic evaluation
also includes the effects of
uncommanded operation of such
devices.

Other Comments

There were both positive and negative
overall comments on the NPRM
proposals. However, as the proposals
are not economically feasible at this
time, every comment will not be
addressed in specific detail. The most
pertinent comments are summarized as
follows.

Several commenters suggested
definitions of a “‘survivable’ crash along
with specific improvements/changes to
the proposed regulations. The FAA
agrees that a definition of a survivable
crash would be necessary to proceed
with the proposal. Because the NPRM is
being withdrawn, the FAA has noted
these definitions, along with the
comments specific to the actual wording
of the proposed regulations, for possible
future reference.

Several commenters disagreed with
either mandating the use of flexible
bladder tanks, certain aspects of their
use, or both. The FAA agrees it is more
appropriate to specify an objective test
for fuel tanks (leaving the details of
design and construction to the designer)
than to mandate the use of flexible
bladder tanks. Because this NPRM is
being withdrawn, the FAA has noted
these comments for possible future
reference.

There were both positive and negative
comments regarding the applicability of
the proposal to previously type-
certificated, newly manufactured (in
addition to newly type-certificated)
airplanes. These will not be addressed
in specific detail because the NPRM is

being withdrawn. However, one
commenter did suggest making the
standards applicable to newly
manufactured airplanes on an
individual model basis rather than on
an overall basis as proposed. The
commenter refers to a report by the
FAA, DOT/FAA/CT-86/24, Study of
General Aviation Fire Accidents (1974-
1983), which the commenter believes
shows that some airplane types are more
prone to post-crash fires than others.
The FAA agrees with the observation
that some airplane types are more prone
to post-crash fires than others. However,
the FAA does not selectively apply
airworthiness standards (such as these
proposed rules) to specific airplane
models. These standards define a
minimum level of safety that applies to
all airplanes certificated in a given
category.

Additionally, two commenters
objected that the proposals did not
adhere to the recommendations made by
the GASP Il committee. The FAA’s
rationale for not following those
recommendations is contained in the
preamble to the NPRM and remains
unchanged.

Several comments were beyond the
scope of the NPRM and, though some
were commendable, they will not be
addressed further.

Withdrawal of Proposed Rule

In consideration of those comments to
Notice No. 85-7A regarding the cost-
benefit analysis, the Federal Aviation
Administration has decided to
withdraw Notice No. 85-7A for further
internal study. Accordingly, Notice No.
85—7A, published on February 28, 1990
(55 FR 7280), is withdrawn.

Issued in Washington, D.C. on December
21,1999.

Ronald T. Wojnar,

Acting Director, Aircraft Certification Service.
[FR Doc. 99-33801 Filed 12—29-99; 8:45 am)]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—-NM-353-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319 and A321 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A319 and A321
series airplanes. This proposal would
require replacement of the actuator of
the ram air turbine (RAT) with a new
actuator. It would also require
modification of the actuator wiring. This
proposal is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by the proposed AD are
intended to prevent failure of the RAT
to deploy in an emergency situation,
and consequent loss of electrical and
hydraulic systems.

DATES: Comments must be received by
January 31, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention:; Rules Docket No. 99—-NM—
353-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such

written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 99-NM-353-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
99-NM-353-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direction Generale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
recently notified the FAA that an unsafe
condition may exist on certain Airbus
Model A319 and A321 series airplanes.
The DGAC advises that the ram air
turbine (RAT) may jam if the RAT
deployment is initiated with the

airplane in a negative-G flight condition.

In such a case, the RAT is not usable or
recoverable during flight. This
condition, if not corrected, could result
in failure of the RAT to deploy in an
emergency situation, and consequent
loss of electrical and hydraulic systems.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A320-29-1088, dated February 23,
1999, which describes procedures for
replacement of the actuator of the ram
air turbine (RAT) with a new actuator.
It also specifies modification of the
actuator wiring. Accomplishment of the
actions specified in the service bulletin

is intended to adequately address the
identified unsafe condition. The DGAC
classified this service bulletin as
mandatory and issued French
airworthiness directive 1999-412—
141(B), dated October 20, 1999, in order
to assure the continued airworthiness of
these airplanes in France.

FAA'’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Cost Impact

The FAA estimates that 18 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 4 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would be supplied by the parts
manufacturer at no cost to the operators.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $4,320, or $240 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
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in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 99—-NM-353—-AD.

Applicability: Model A319 and A321 series
airplanes, certificated in any category; except
those on which Airbus Modification 27015 or
Airbus Service Bulletin A320-29-1088,
dated February 23, 1999, has been
accomplished.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the ram air turbine
(RAT) to deploy in an emergency situation,
and consequent loss of electrical and
hydraulic systems, accomplish the following:

Modification

(a) Within 18 months after the effective
date of this AD: Replace the RAT actuator
with an improved actuator, and modify the
wiring of the RAT actuator; in accordance
with the Accomplishment Instructions of
Airbus Service Bulletin A320-29-1088,
dated February 23, 1999.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directive 1999-412—
141(B), dated October 20, 1999.

Issued in Renton, Washington, on
December 23, 1999.

Vi L. Lipski,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 99-33948 Filed 12—-29-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-337-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 and A300-600 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Airbus Model A300 and A300-600

series airplanes, that currently requires
repetitive inspections to detect cracks in
Gear Rib 5 of the main landing gear
(MLG) attachment fittings at the lower
flange, and repair, if necessary. That AD
also requires modification of Gear Rib 5
of the MLG attachment fittings, which
constitutes terminating action for the
repetitive inspections. This action
would expand the current inspection
area for certain airplanes. This proposal
is prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by the proposed
AD are intended to prevent fatigue
cracking of the MLG attachment fittings,
which could result in reduced structural
integrity of the airplane.

DATES: Comments must be received by
January 31, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99-NM—
337-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
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submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket Number 99—-NM-337—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
99-NM-337-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On September 2, 1999, the FAA
issued AD 99-19-26, amendment 39—
11313 (64 FR 49966, September 15,
1999), applicable to certain Airbus
Model A300 and A300-600 series
airplanes, to require repetitive
inspections to detect cracks in Gear Rib
5 of the main landing gear (MLG)
attachment fittings at the lower flange,
and repair, if necessary. That AD also
requires modification of Gear Rib 5 of
the MLG attachment fittings, which
constitutes terminating action for the
repetitive inspections. That action was
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The requirements of that AD are
intended to prevent fatigue cracking of
the MLG attachment fittings, which
could result in reduced structural
integrity of the airplane.

Explanation of Relevant Service
Information

Since the issuance of AD 99-19-26,
the manufacturer has issued Airbus
Service Bulletins A300-57A0234,
Revision 03, including Appendix 01,
dated September 2, 1999 (for Model
A300 series airplanes); and A300—
57A6087, Revision 02, including
Appendix 01, dated June 24, 1999 (for
Model A300-600 series airplanes).
These service bulletins expand the
current inspection area for
accomplishing the repetitive detailed
visual and high frequency eddy current
inspections to include holes 43, 48, 49,
50, 52, and 54 of Gear Rib 5 of the main
landing gear (MLG) attachment fittings
at the lower flange.

The Direction Generale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
classified these service bulletins as
mandatory and issued French
airworthiness directive 1998-151—
247(B) R2, dated June 16, 1999, in order
to assure the continued airworthiness of
these airplanes in France.

FAA’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 99-19-26 to continue to
require repetitive inspections to detect
cracks in Gear Rib 5 of the main landing
gear (MLG) attachment fittings at the
lower flange, and repair, if necessary. It
also would continue to require
modification of Gear Rib 5 of the MLG
attachment fittings, which constitutes
terminating action for the repetitive
inspections. This proposed AD would
expand the current inspection area for
certain airplanes. The inspections
would be required to be accomplished
in accordance with the service bulletins
described previously.

Cost Impact

There are approximately 164
airplanes of U.S. registry that would be
affected by this proposed AD.

The modification that is currently
required by AD 99-19-26, and retained
in this proposed AD takes
approximately 62 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts cost approximately
$10,270 per airplane. Based on these
figures, the cost impact of the currently
required inspections on U.S. operators
is estimated to be $2,294,360, or $13,990
per airplane.

The new expanded inspections that
are proposed in this AD action would
take approximately 6 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
proposed requirements of this AD on
U.S. operators is estimated to be
$59,040, or $360 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-11313 (64 FR
49966, September 15, 1999), and by
adding a new airworthiness directive
(AD), to read as follows:

Airbus Industrie: Docket 99—-NM-337-AD.
Supersedes AD 99-19-26, amendment
39-11313.

Applicability: Model A300 series airplanes,
as listed in Airbus Service Bulletin A300-57—
0234, Revision 01, dated March 11, 1998; and
Model A300-600 series airplanes, as listed in
Airbus Service Bulletin A300-57-6087,
Revision 01, dated March 11, 1998; except
airplanes on which Airbus Modification
11912 has been installed in production, or on
which Airbus Modification 11932 has been
accomplished,; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking of the main
landing gear (MLG) attachment fittings,
which could result in reduced structural
integrity of the airplane, accomplish the
following:

Repetitive Inspections

(a) Perform a detailed visual and a high
frequency eddy current (HFEC) inspection to
detect cracks in Gear Rib 5 of the MLG
attachment fittings at the lower flange, in
accordance with Airbus Service Bulletin
A300-57-6087, Revision 01, dated March 11,
1998 (for Model A300-600 series airplanes);
or A300-57-0234, Revision 01, dated March
11, 1998 (for Model A300 series airplanes);
as applicable; at the time specified in
paragraph (a)(1) or (a)(2) of this AD, as
applicable. After the effective date of this AD,
only Airbus Service Bulletin A300-57A0234,
Revision 02, dated June 24, 1999, or Revision
03, including Appendix 01, dated September
2, 1999 (for Model A300 series airplanes); or
A300-57A6087, Revision 02, including
Appendix 01, dated June 24, 1999 (for Model
A300-600 series airplanes); as applicable;
shall be used. Repeat the inspections
thereafter at intervals not to exceed 1,500
flight cycles.

Detailed Visual Inspection

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally

supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) For airplanes that have accumulated
20,000 or more total flight cycles as of March
9, 1998: Inspect within 500 flight cycles after
March 9, 1998.

(2) For airplanes that have accumulated
less than 20,000 total flight cycles as of
March 9, 1998: Inspect prior to the
accumulation of 18,000 total flight cycles, or
within 1,500 flight cycles after March 9,
1998, whichever occurs later.

Note 3: Accomplishment of the initial
detailed visual and HFEC inspections in
accordance with Airbus Service Bulletin
A300-57A0234 or A300-57A6057, both
dated August 1, 1997, as applicable, is
considered acceptable for compliance with
the initial inspections required by paragraph
(a) of this AD.

Repair

(b) If any crack is detected during any
inspection required by this AD, prior to
further flight, accomplish the requirements of
paragraphs (b)(1) or (b)(2) of this AD, as
applicable.

(1) If a crack is detected at one hole only,
and the crack does not extend out of the
spotface of the hole, repair in accordance
with Airbus Service Bulletin A300-57A0234,
Revision 02, dated June 24, 1999, or Revision
03, including Appendix 01, dated September
2, 1999 (for Model A300 series airplanes); or
A300-57A6087, Revision 02, including
Appendix 01, dated June 24, 1999 (for Model
A300-600 series airplanes); as applicable.

(2) If a crack is detected at more than one
hole, or if any crack at any hole extends out
of the spotface of the hole, repair in
accordance with a method approved by the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, or the
Direction Generale de I'Aviation Civile (or its
delegated agent).

Terminating Modification

(c) Prior to the accumulation of 21,000 total
flight cycles, or within 2 years after October
20, 1999 (the effective date of AD 99-19-26,
amendment 39-11313), whichever occurs
later: Modify Gear Rib 5 of the MLG
attachment fittings at the lower flange in
accordance with Airbus Service Bulletin
A300-57-6088, Revision 01, including
Appendix 01 (for Model A300-600 series
airplanes), or A300-57-0235, Revision 01,
including Appendix 01 (for Model A300
series airplanes), all dated February 1, 1999,
as applicable. Accomplishment of this
modification constitutes terminating action
for the repetitive inspection requirements of
this AD.

Note 4: Accomplishment of the
modification required by paragraph (d) of
this AD prior to the effective date of this AD
in accordance with Airbus Service Bulletin
A300-57-6088 or A300-57-0235, both dated
August 1, 1998; as applicable; is acceptable
for compliance with the requirements of that
paragraph.

Alternative Methods of Compliance

(d)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

(d)(2) Alternative methods of compliance,
approved previously in accordance with AD
99-19-26, amendment 39-11313, are
approved as alternative methods of
compliance with this AD.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 6: The subject of this AD is addressed
in French airworthiness directive 1998-151—
247(B), dated June 16, 1999.

Issued in Renton, Washington, on
December 23, 1999.

Vi L. Lipski,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 99-33949 Filed 12-29-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM—241-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330 and A340 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A330 and A340
series airplanes. This proposal would
require repetitive inspections to detect
cracking of the fuselage skin in the area
of the VHF2 antenna, repair, if
necessary. This proposal also would
provide for optional terminating action
for the repetitive inspections. This
proposal is prompted by issuance of
mandatory continuing airworthiness
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information by a foreign civil
airworthiness authority. The actions
specified by the proposed AD are
intended to detect and correct such
cracking, which could result in cabin
depressurization of the airplane.
DATES: Comments must be received by
January 31, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99—-NM—
241-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following

statement is made: ‘““‘Comments to
Docket Number 99-NM-241-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket
N0.99-NM-241-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Direction Generale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Airbus
Model A330 and A340 series airplanes.
The DGAC advises that cracks have
been found in the fuselage skin aft of
frame 54, between the airplane
centerline and stringer 56R in the area
of the VHF2 antenna. The cracks were
caused by fatigue induced by the
vibration of the VHF2 antenna during
flight. This antenna is installed on both
Model A330 and A340 series airplanes.
Operators have reported 30 such
occurrences on Model A330 and A340
series airplanes. Such cracking could
result in cabin depressurization of the
airplane.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A330-53-3094, Revision 02, dated May
28, 1998 (for Model A330 series
airplanes), and Service Bulletin A340-
53-4105, Revision 02, dated May 25,
1998 (for Model A340 series airplanes);
which provide instructions for
repetitive HFEC inspections to detect
cracks of the fuselage skin aft of frame
54, between the airplane centerline and
stringer 56R in the area of the VHF2
antenna, and an interim repair
procedure if cracks are found.
Accomplishment of the interim repair
will stop further crack propagation until
a permanent repair can be
accomplished. The interim repair
consists of cutting out the cracked
portion of the fuselage skin, and
installing a filler plate in the skin
cutout, two doublers, and shims. The
DGAC classified these service bulletins
as mandatory and issued French
airworthiness directives 1998-192—
071(B), Revision 01 (for Model A330
series airplanes) and 1998-193-089(B),
Revision 01 (for Model A340 series
airplanes), both dated March 24, 1999,
in order to assure the continued
airworthiness of these airplanes in
France.

Airbus has also issued Service
Bulletin A330-53-3097, Revision 01,
dated May 21, 1999 (for Model A330
series airplanes), and Service Bulletin
A340-53-4108, Revision 01, dated May
21, 1999 (for Model A340 series
airplanes); which provide terminating
action for the repetitive inspections. The
terminating action consists of a
modification to reinforce the fuselage
structure in the area of the VHF2
antenna. These service bulletins were
approved by the DGAC.

FAA'’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletins described
previously, except as discussed below.
This proposed AD also would provide
for an interim repair, which if
accomplished, would extend the
interval for the repetitive inspections.
This proposed AD also would provide
for optional terminating action for the
repetitive inspections.

Operators should note that, to be
consistent with the findings of the
DGAC, the FAA has determined that the
repetitive inspections proposed by this
AD can be allowed to continue in lieu
of accomplishment of a terminating
action specified in the service bulletins
described previously. In making this
determination, the FAA considers that,
in this case, long-term continued
operational safety will be adequately
assured by accomplishing the repetitive
inspections to detect cracking before it
represents a hazard to the airplane.

Differences Between Proposed Rule and
Service Bulletins

Operators should note that, unlike the
procedures described in Airbus Service
Bulletins A330-53-3094 and Service
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Bulletin A340-53-4105, this proposed
AD would not permit further flight if
cracks are detected in the fuselage skin.
The service bulletins allow for a
temporary repair to be applied to cracks
below a certain size, consisting of stop
drilling the crack tip, until the interim
repair can be accomplished. The FAA
has determined that, because of the
safety implications and consequences
associated with such cracking, any
subject fuselage skin that is found to be
cracked must be repaired either with the
interim repair or in accordance with a
method approved by the FAA (as
applicable) prior to further flight.

In addition, although the service
bulletins specify that the manufacturer
may be contacted for disposition of
certain repair conditions, this proposal
would require the repair of those
conditions to be accomplished in
accordance with a method approved by
either the FAA or the DGAC (or its
delegated agent). In light of the type of
repair that would be required to address
the identified unsafe condition, and in
consonance with existing bilateral
airworthiness agreements, the FAA has
determined that, for this proposed AD,
a repair approved by either the FAA or
the DGAC would be acceptable for
compliance with this proposed AD.

Cost Impact

None of the airplanes affected by this
action are on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 6 work hours to
accomplish the required inspections, at
an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of this AD would be $360 per
airplane, per inspection cycle.

Should an operator elect to
accomplish the optional terminating
action rather than continue the
repetitive inspections, it would take
approximately 112 work hours per
airplane to accomplish the modification,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of this optional terminating
action is estimated to be $6,720 per
airplane.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Airplane, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus: Docket 99-NM-241-AD.

Applicability: Model A330 and A340 series
airplanes, certificated in any category; except
those on which Airbus production
modification 46025 is installed or on which
Airbus Service Bulletin A330-53-3097,
Revision 01, dated May 21, 1999 (for Model
A330 series airplanes), or Service Bulletin
A340-53-4108, Revision 01, dated May 21,
1999 (for Model A340 series airplanes), has
been accomplished.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in

the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking of the
fuselage skin in the area of the VHF2
antenna, which could result in cabin
depressurization of the airplane, accomplish
the following:

Detailed Visual Inspection

(a) At the latest of the times specified in
paragraphs (a)(1), (@)(2), (a)(3), and (a)(4) of
this AD, as applicable: Perform a detailed
visual inspection (without removal of the
VHF2 antenna) of the fuselage skin aft of
frame 54, between the airplane centerline
and stringer 56R in the area of the VHF2
antenna to detect cracks, in accordance with
Airbus Service Bulletin A330-53—-3094,
Revision 02, dated May 28, 1998 (for Model
A330 series airplanes), or Service Bulletin
A340-53-4105, Revision 02, dated May 25,
1998 (for Model A340 series airplanes)
(hereinafter referred to as the applicable
service bulletin). Thereafter, if no cracks are
detected, repeat the detailed visual
inspection every 36 flight hours until
accomplishment of the high frequency eddy
current (HFEC) inspection required by
paragraph (b) of this AD.

(1) Prior to the accumulation of 900 total
flight hours.

(2) Within 1,250 flight hours since
accomplishment of the interim repair
specified by paragraph 2.C.(4) of the
applicable service bulletin, if the interim
repair has been accomplished prior to the
effective date of this AD.

(3) Within 300 flight hours since the most
recent HFEC inspection accomplished in
accordance with the applicable service
bulletin, if the most recent HFEC inspection
has been accomplished prior to the effective
date of this AD.

(4) Within 36 flight hours after the effective
date of this AD.

Note 2: For the purposes of this AD, a
detailed visual inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

High Frequency Eddy Current Inspection

(b) Perform a high frequency eddy current
(HFEC) inspection to detect cracks of the
fuselage skin aft of frame 54, between the
airplane centerline and stringer 56R in the
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area of the VHF2 antenna, in accordance with
the applicable service bulletin, at the
applicable time specified by paragraph (b)(1)
or (b)(2) of this AD. Accomplishment of this
inspection terminates the requirements of
paragraph (a) of this AD.

(1) For airplanes on which the interim
repair specified by paragraph 2.C.(4) of the
applicable service bulletin has not been
accomplished: Prior to the accumulation of
900 total flight hours on the airplane, or
within 500 flight hours after the effective
date of this AD, whichever occurs later.
Thereafter, accomplish the follow-on actions
of paragraph (c) or (d) of this AD, as
applicable.

(2) For airplanes on which the interim
repair specified by paragraph 2.C.(4) of the
applicable service bulletin has been
accomplished: Within 1,250 flight hours after
accomplishment of the interim repair, or
within 500 flight hours after the effective
date of this AD, whichever occurs later.

Repetitive Inspections

(c) If no crack is detected during the HFEC
inspection required by paragraph (b) of this
AD, accomplish the repetitive inspections
required by paragraph (c)(1) or (c)(2) of this
AD, as applicable.

(1) For airplanes on which the interim
repair specified by paragraph 2.C.(4) of the
applicable service bulletin has not been
accomplished, accomplish the actions
specified by paragraphs (c)(1)(i) and (c)(1)(ii)
of this AD.

(i) Repeat the HFEC inspection specified by
paragraph (b) at intervals not to exceed 500
flight hours.

(if) Within 300 flight hours after each
HFEC inspection required by this AD:
Perform a detailed visual inspection (without
removal of the VHF2 antenna) of the fuselage
skin aft of frame 54, between the airplane
centerline and stringer 56R in the area of the
VHF2 antenna to detect cracks, in accordance
with the applicable service bulletin.
Thereafter, if no cracks are detected, repeat
the detailed visual inspection every 36 flight
hours until accomplishment of the next
HFEC inspection required by paragraph
(c)(1)(i) of this AD.

(2) For airplanes on which the interim
repair specified by paragraph 2.C.(4) of the
applicable service bulletin has been
accomplished, repeat the HFEC inspection
specified by paragraph (b) of this AD at
intervals not to exceed 1,250 flight hours.

Corrective Actions

(d) If any crack is detected during any
inspection required by paragraph (a), (b), or
(c) of this AD, and the interim repair
specified by paragraph 2.C.(4) of the
applicable service bulletin has not been
accomplished: Prior to further flight,
accomplish the actions specified by
paragraph (d)(1) or (d)(2) of this AD, as
applicable.

(1) If only one crack is detected and that
crack is 9.45 inches or less, and is within the
limits specified by the applicable service
bulletin: Install the interim repair specified
in paragraph 2.C.(4) of the applicable service
bulletin. Thereafter, repeat the HFEC
inspection specified by paragraph (b) of this

AD at intervals not to exceed 1,250 flight
hours.

Note 3: The interim repair referenced by
this AD consists of cutting out the cracked
portion of the fuselage skin, and installing a
filler plate in the skin cutout, two doublers,
and shims, as described in paragraph 2.C.(4)
of the applicable service bulletin.

Note 4: Accomplishment of the interim
repair in accordance with paragraph 4.3 of
Airbus Industrie All Operator Telex (AOT)
53-10, dated September 24, 1997, is
acceptable for compliance with the
requirements of paragraph (d)(1) of this AD.

(2) If any crack is detected that is longer
than 9.45 inches, or is outside the limits
specified by the service bulletin, or if more
than one crack is detected: Repair in
accordance with a method approved by the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate; or the
Direction Generale de I'Aviation Civile
(DGAQC) (or its delegated agent). For a repair
method to be approved by the Manager,
International Branch, ANM-116, as required
by this paragraph, the Manager’s approval
letter must specifically reference this AD.

(e) If any crack is detected during any
inspection required by paragraph (a), (b), or
(c) of this AD and the interim repair specified
by paragraph 2.C.(4) of the applicable service
bulletin has been accomplished: Prior to
further flight, repair in accordance with a
method approved by the Manager,
International Branch, ANM-116; or the
DGAC (or its delegated agent). For a repair
method to be approved by the Manager,
International Branch, ANM-116, as required
by this paragraph, the Manager’s approval
letter must specifically reference this AD.

(f) Accomplishment of the modification as
described in Airbus Service Bulletin A330—
53-3097, Revision 01, dated May 21, 1999
(for Model A330 series airplanes), or Service
Bulletin A340-53-4108, Revision 01, dated
May 21, 1999 (for Model A340 series
airplanes), terminates the repetitive
inspections required by paragraphs (a), (b),
and (c) of this AD.

Note 5: Accomplishment of Airbus
production modification 46025, or the
modification as described in Airbus Service
Bulletin A330-53-3097, dated July 29, 1998
(for Model A330 series airplanes), or Service
Bulletin A340-53-4108, dated July 31, 1998
(for Model A340 series airplanes), also
constitutes terminating action for the
repetitive inspections required by paragraphs
(a), (b), and (c) of this AD.

Alternative Methods of Compliance

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 6: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(h) Special flight permits may be issued in
accordance with §821.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Note 7: The subject of this AD is addressed
in French airworthiness directives 1998—
192-071(B)R1 (for Model A330 series
airplanes) and 1998-193-089(B)R1 (for
Model A340 series airplanes), both dated
March 24, 1999.

Issued in Renton, Washington, on
December 23, 1999.

Vi L. Lipski,

Acting Manager, Transport Airplane
Directorate, Airplane Certification Service.
[FR Doc. 99-33950 Filed 12—29-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 301

[REG-101492-98]

RIN 1545-AV92

Relief for Service in Combat Zone and
for Presidentially Declared Disaster

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations relating to the
postponement of certain tax-related
deadlines due either to service in a
combat zone or a Presidentially declared
disaster. The proposed regulations
reflect changes to the law made by the
Taxpayer Relief Act of 1997. The
proposed regulations affect taxpayers
serving in a combat zone and taxpayers
affected by a Presidentially declared
disaster.

DATES: Written or electronically
generated comments and requests for a
public hearing must be received by
March 30, 2000.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-101492-98),
room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG-101492-98),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
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comments directly to the IRS Internet
site at http://www.irs.gov/tax regs/
regslist.html.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Beverly A.
Baughman, (202) 622—-4940; concerning
the hearing and submissions of written
comments, Guy Traynor (202) 622—7180
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

This document contains proposed
amendments to the Regulations on
Procedure and Administration (26 CFR
part 301) under section 7508 of the
Internal Revenue Code (Code), relating
to postponement of certain acts by
reason of service in a combat zone, and
section 7508A, relating to postponement
of certain tax-related deadlines by
reason of a Presidentially declared
disaster. Section 7508A was added to
the Code by section 911 of the Taxpayer
Relief Act of 1997, Pub. L. 105-34 (111
Stat. 788 (1997)), effective for any
period for performing an act that had
not expired before August 5, 1997.

In general, section 7508 provides that
the time individuals serve in a ‘““combat
zone” plus 180 days will be disregarded
in determining whether acts listed in
section 7508(a)(1), such as filing returns,
paying taxes, filing certain petitions
with the Tax Court, filing a claim for
credit or refund, bringing suit, and
assessing tax, are performed within the
time prescribed. Under section
7508(a)(1)(K), the Secretary has the
authority to provide by regulation other
acts to which section 7508 will apply.

Section 7508A provides that, in the
case of a taxpayer determined by the
Secretary to be affected by a
Presidentially declared disaster, the
Secretary may postpone certain tax-
related deadlines for up to 90 days. The
deadlines that may be postponed are
determined by cross-reference to section
7508(a)(1). Pursuant to section
7508A(b), the provision does not apply
for purposes of determining interest on
any overpayment or underpayment (if
the underpayment arose prior to the
disaster). See also H.R. Rep. No. 148,
105th Cong., 1st Sess. 397 (1997).

Explanation of Provisions

Under section 7508, the proposed
regulations provide that, in addition to
the acts described in section 7508(a)(1),
the IRS may postpone other acts
specified in revenue rulings, revenue
procedures, notices, or other guidance
published in the Internal Revenue
Bulletin.

Under section 7508A, the proposed
regulations provide that, for any tax,

penalty, additional amount, or addition
to the tax of an affected taxpayer in a
Presidentially declared disaster area, the
IRS may disregard up to 90 days in
determining whether certain tax-related
deadlines described in section
7508(a)(1) were satisfied and the
amount of any credit or refund. The
proposed regulations apply to taxpayer
deadlines, such as the time for filing
returns and paying taxes relating to
most income taxes (including domestic
service employment taxes), estate taxes,
and gift taxes; filing certain court
documents, including petitions filed in
United States Tax Court for
redetermination of a deficiency; and
filing claims for refund. In addition,
under the authority in section
7508(a)(1)(K), the proposed regulations
provide that for purposes of section
7508A, the IRS may disregard up to 90
days in determining whether the
deadlines for filing returns and paying
taxes relating to certain excise taxes and
employment taxes have been met.
Although the proposed regulations do
not apply to deadlines for depositing
federal taxes pursuant to section 6302
and the underlying regulations, it is
anticipated that the failure to deposit
penalty under section 6656 will be
waived in appropriate circumstances,
and thus section 7508A relief will not
be necessary.

The proposed regulations also provide
for the postponement of certain
government deadlines, such as the time
for making assessments, taking
collection action, and bringing suit.
However, the IRS and Treasury
Department anticipate that the authority
to postpone government deadlines will
only be used in limited circumstances
when it is determined that such a
postponement is necessary and
appropriate.

The proposed regulations provide that
an affected taxpayer is (1) any
individual whose principal residence is
located in a covered disaster area; (2)
any business whose principal place of
business is located in a covered disaster
area; (3) any individual who is a relief
worker affiliated with a recognized
government or philanthropic
organization and who is assisting in a
covered disaster area; (4) any individual
whose principal residence or any
business whose principal place of
business is located outside the disaster
area, but whose tax records necessary to
meet certain tax-related deadlines are
maintained in a location, such as a
practitioner’s office, in a covered
disaster area; (5) any estate or trust
whose tax records necessary to meet
certain tax-related deadlines are
maintained in a location, such as a

practitioner’s office, in a covered
disaster area; (6) any individual who
files a joint return with an affected
taxpayer; or (7) any other person who is
determined by the IRS to be affected by
a Presidentially declared disaster. A
covered disaster area means the location
of a Presidentially declared disaster to
which the IRS determines section
7508A applies.

It is anticipated that the IRS’s
authority to grant extensions of time to
file tax returns under section 6081 and
to pay tax with respect to such returns
under section 6161 will provide
taxpayers with the necessary relief in
the case of many Presidentially declared
disasters. However, if the IRS
determines that section 7508A applies,
it will publish guidance to inform
taxpayers of the counties included in
the covered disaster area, the taxpayer
and government deadlines to which
section 7508A applies, and the period to
be disregarded (up to 90 days).
Guidance will be published as soon as
practicable after the declaration of a
Presidentially declared disaster.

Section 6404(h) provides that in the
case of a Presidentially declared
disaster, if there is an extension of time
to file income tax returns under section
6081 and an extension of time to pay
income tax with respect to such returns
under section 6161, interest will be
abated during the extension period. The
proposed regulations clarify that if, in
addition to an extension under sections
6081 and 6161, there is a postponement
of tax-related deadlines under section
7508A, interest will be abated under
section 6404(h) for the period of time
disregarded under section 7508A in
addition to the period of time covered
by the extensions of time to file and pay.
The abatement of interest only applies
in the case of underpayments of income
tax that arise during the extension
period.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
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Administration for comment on its
impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
electronic or written comments (a
signed original and 8 copies) that are
submitted timely to the IRS. The IRS
and Treasury Department specifically
request comments on the clarity of the
proposed regulations and how they can
be made easier to understand. All
comments will be available for public
inspection and copying. A public
hearing may be scheduled if requested
by any person who timely submits
comments. If a public hearing is
scheduled, notice of the date, time, and
place for the hearing will be published
in the Federal Register.

Drafting Information

The principal author of these
regulations is Beverly A. Baughman,
Office of Assistant Chief Counsel
(Income Tax & Accounting). However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
proposed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 is amended by adding
entries in numerical order to read in
part as follows:

Authority: 26 U.S.C. 7805 * * *,

Section 301.7508-1 also issued under
26 U.S.C. 7508(a)(1)(K).

Section 301.7508A-1 also issued
under 26 U.S.C. 7508(a)(1)(K) and
7508A(). * * *

Par. 2. Section 301.7508-1 is added to
read as follows:

§301.7508-1 Time for performing certain
acts postponed by reason of servicein a
combat zone.

(a) General rule. The period of time
that may be disregarded for performing
certain acts pursuant to section 7508
applies to acts described in section
7508(a)(1) and to other acts specified in
a revenue ruling, revenue procedure,

notice, or other guidance published in
the Internal Revenue Bulletin (see
§601.601(d)(2) of this chapter).

(b) Effective date. This section applies
to any period for performing an act that
has not expired before December 30,
1999.

Par. 3. Section 301.7508A-1 is added
to read as follows:

§301.7508A—-1 Postponement of certain
tax-related deadlines by reason of
Presidentially declared disaster.

(a) Scope. This section prescribes
rules by which the Internal Revenue
Service (IRS) may postpone deadlines
for performing certain acts with respect
to taxes other than taxes not
administered by the IRS such as taxes
imposed for firearms (chapter 32,
section 4181); harbor maintenance
(chapter 36, section 4461); and alcohol
and tobacco (subtitle E).

(b) Postponed deadlines. For any tax,
penalty, additional amount, or addition
to the tax of an affected taxpayer
(defined in paragraph (d)(1) of this
section), the IRS may disregard a period
of up to 90 days in determining, under
the internal revenue laws—

(1) Whether any or all of the acts
described in paragraph (c) of this
section were performed within the time
prescribed; and

(2) The amount of any credit or
refund.

(c) Acts for which a period may be
disregarded—(1) Acts performed by
taxpayers. Paragraph (b) of this section
applies to the following acts performed
by taxpayers—

(i) Filing any return of income, estate,
gift, excise (other than taxes imposed for
firearms (chapter 32, section 4181);
harbor maintenance (chapter 36, section
4461); and alcohol and tobacco (subtitle
E)) or employment tax (including
income tax withheld at source and
income tax imposed by subtitle C or any
law superseded thereby);

(i) Payment of any income, estate,
gift, excise (other than taxes imposed for
firearms (chapter 32, section 4181);
harbor maintenance (chapter 36, section
4461); and alcohol and tobacco (subtitle
E)) or employment tax (including
income tax withheld at source and
income tax imposed by subtitle C or any
law superseded thereby) or any
installment thereof (including payment
under section 6159 relating to
installment agreements) or of any other
liability to the United States in respect
thereof, but not including deposits of
taxes pursuant to section 6302 and the
regulations thereunder;

(iii) Filing a petition with the Tax
Court for redetermination of a

deficiency, or for review of a decision
rendered by the Tax Court;

(iv) Allowance of a credit or refund of
any tax;

(v) Filing a claim for credit or refund
of any tax;

(vi) Bringing suit upon a claim for
credit or refund of any tax; and

(vii) Any other act specified in a
revenue ruling, revenue procedure,
notice, or other guidance published in
the Internal Revenue Bulletin (see
§601.601(d)(2) of this chapter).

(2) Acts performed by the government.
Paragraph (b) of this section applies to
the following acts performed by the
government—

(i) Assessment of any tax;

(ii) Giving or making any notice or
demand for the payment of any tax, or
with respect to any liability to the
United States in respect of any tax;

(iii) Collection by the Secretary, by
levy or otherwise, of the amount of any
liability in respect of any tax;

(iv) Bringing suit by the United States,
or any officer on its behalf, in respect of
any liability in respect of any tax; and

(v) Any other act specified in a
revenue ruling, revenue procedure,
notice, or other guidance published in
the Internal Revenue Bulletin (see
§601.601(d)(2) of this chapter).

(d) Definitions—(1) Affected taxpayer
means—

(i) Any individual whose principal
residence (for purposes of section
1033(h)(4)) is located in a covered
disaster area;

(i) Any business whose principal
place of business is located in a covered
disaster area;

(iii) Any individual who is a relief
worker affiliated with a recognized
government or philanthropic
organization and who is assisting in a
covered disaster area;

(iv) Any individual whose principal
residence (for purposes of section
1033(h)(4)) or any business whose
principal place of business is not
located in a covered disaster area, but
whose records necessary to meet a
deadline for an act specified in
paragraph (c) of this section are
maintained in a location, such as a
practitioner’s office, in a covered
disaster area;

(v) Any estate or trust whose tax
records necessary to meet a deadline for
an act specified in paragraph (c) of this
section are maintained in a location,
such as a practitioner’s office, in a
covered disaster area;

(vi) The spouse of an affected
taxpayer, solely with regard to a joint
return of the husband and wife; or

(vii) Any other person determined by
the IRS to be affected by a Presidentially
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declared disaster (within the meaning of
section 1033(h)(3)).

(2) Covered disaster area means an
area of a Presidentially declared disaster
(within the meaning of section
1033(h)(3)) to which the IRS has
determined paragraph (b) of this section
applies.

(e) Notice of postponement of certain
acts. If any tax-related deadline is
postponed pursuant to section 7508A
and this section, the IRS will publish a
revenue ruling, revenue procedure,
notice, announcement, news release, or
other guidance (see §601.601(d)(2) of
this chapter) describing the acts
postponed, the number of days
disregarded with respect to each act, the
time period to which the postponement
applies, and the location of the covered
disaster area. Guidance under this
paragraph (e) will be published as soon
as practicable after the declaration of a
Presidentially declared disaster.

(f) Abatement of interest under
section 6404(h). In the case of a
Presidentially declared disaster, if there
is an extension of time to file income tax
returns under section 6081 and an
extension of time to pay income tax
with respect to such return under
section 6161, and, in addition, a
postponement of tax-related deadlines
under section 7508A, interest on an
underpayment of income tax that arises
during such period will be abated under
section 6404(h) for the period of time
disregarded under section 7508A in
addition to the period of time covered
by the extension of time to file and the
extension of time to pay.

(9) Examples. The rules of this section
are illustrated by the following
examples:

Example 1. (i) Corporation M, a calendar
year taxpayer, has its principal place of
business in County A in State X. Pursuant to
a timely filed request for extension of time
to file, Corporation M’s 1999 Form 1120,
““U.S. Corporation Income Tax Return,” is
due on September 15, 2000. Also due on
September 15, 2000, is Corporation M’s third
quarter estimated tax payment for 2000.
Corporation M’s 2000 third quarter Form 720,
“Quarterly Federal Excise Tax Return,” and
third quarter Form 941, “Employer’s
Quarterly Federal Tax Return,” are due on
October 31, 2000. In addition, Corporation M
has an employment tax deposit due on
September 15, 2000.

(i) On September 1, 2000, a hurricane
strikes County A. On September 6, 2000, the
President declares that County A is a disaster
area within the meaning of section
1033(h)(3). The IRS determines that County
A in State X is a covered disaster area and
publishes guidance informing taxpayers that
for acts described in paragraph (c) of this
section that are required to be performed
within the period beginning on September 1,
2000, and ending on November 6, 2000, 90

days will be disregarded in determining
whether the acts are performed timely.

(iii) Because Corporation M’s principal
place of business is in County A, Corporation
M is an affected taxpayer. Accordingly,
Corporation M’s 1999 Form 1120 will be filed
timely if filed on or before December 14,
2000. Corporation M’s 2000 third quarter
estimated tax payment will be made timely
if paid on or before December 14, 2000. In
addition, because excise and employment tax
returns are described in paragraph (c) of this
section, Corporation M’s 2000 third quarter
Form 720 and third quarter Form 941 will be
filed timely if filed on or before January 29,
2001. However, because deposits of taxes are
excluded from the scope of paragraph (c) of
this section, Corporation M’s employment tax
deposit is due on September 15, 2000.

Example 2. The facts are the same as in
Example 1, except that during 2000,
Corporation M’s 1996 Form 1120 is being
examined by the IRS. Pursuant to a timely
filed request for extension of time to file,
Corporation M timely filed its 1996 Form
1120 on September 15, 1997. Without
application of this section, the statute of
limitations on assessment for 1996 income
tax will expire on September 15, 2000.
However, pursuant to paragraph (c) of this
section, assessment of tax is one of the
government acts for which up to 90 days may
be disregarded. The IRS determines that an
extension of the statute of limitations is
necessary and appropriate under these
circumstances. Because the September 15,
2000, expiration date of the statute of
limitations on assessment falls within the
period of the disaster as described in the
IRS’s published guidance, the 90 day period
disregarded under paragraph (b) of this
section begins on September 16, 2000, and
ends on December 14, 2000. Accordingly, the
statute of limitations on assessment for
Corporation M’s 1996 income tax will expire
on December 14, 2000.

Example 3. The facts are the same as in
Example 2, except that the examination of
the 1996 taxable year was completed earlier
in 2000, and on July 28, 2000, the IRS mailed
a statutory notice of deficiency to
Corporation M. Without application of this
section, Corporation M has 90 days (or until
October 26, 2000) to file a petition with the
Tax Court. However, pursuant to paragraph
(c) of this section, filing a petition with the
Tax Court is one of the taxpayer acts for
which up to 90 days may be disregarded.
Because Corporation M is an affected
taxpayer, Corporation M’s petition to the Tax
Court will be filed timely if filed on or before
January 24, 2001.

Example 4. (i) H and W, individual
calendar year taxpayers, intend to file a joint
Form 1040, ““U.S. Individual Income Tax
Return,” for the 2001 taxable year and are
required to file a Schedule H, ““Household
Employment Taxes.” The joint return is due
on April 15, 2002. H and W fully and timely
paid all taxes for the 2001 taxable year,
including domestic service employment
taxes, through withholding and estimated tax
payments. H and W'’s principal residence is
in County B in State Y.

(ii) On April 2, 2002, a severe ice storm
strikes County B. On April 5, 2002, the

President declares that County B is a disaster
area within the meaning of section
1033(h)(3). The IRS determines that County
B in State Y is a covered disaster area and
publishes guidance informing taxpayers that
for acts described in paragraph (c) of this
section that are required to be performed
within the period beginning on April 2, 2002,
and ending on April 19, 2002, 90 days will
be disregarded in determining whether the
acts are performed timely.

(iii) Because H and W'’s principal residence
is in County B, H and W are affected
taxpayers. Because April 15, 2002, the due
date of H and W’s 2001 Form 1040 and
Schedule H, falls within the period of the
disaster as described in the IRS’s published
guidance, the 90 day period disregarded
under paragraph (b) of this section begins on
April 16, 2002, and ends on July 14, 2002,

a Sunday. Pursuant to section 7503, if the last
day for performing an act falls on Saturday,
Sunday, or a legal holiday, the performance
of the act shall be considered timely if it is
performed on the next succeeding day that is
not a Saturday, Sunday, or legal holiday.
Accordingly, H and W’s 2001 Form 1040 will
be filed timely if filed on or before July 15,
2002. In addition, the Schedule H will be
filed timely if filed on or before July 15, 2002.

Example 5. The facts are the same as in
Example 4, except H and W want to file an
amended return to request a refund of 1998
taxes. H and W timely filed their 1998
income tax return on April 15, 1999. Without
application of this section, H and W’s
amended 1998 tax return must be filed on or
before April 15, 2002. However, pursuant to
paragraph (c) of this section, filing a claim for
refund of a tax is one of the taxpayer acts for
which up to 90 days may be disregarded.
Ninety days are disregarded under paragraph
(b) of this section beginning on April 16,
2002, and ending on July 14, 2002.
Accordingly, H and W’s claim for refund for
1998 taxes will be filed timely if filed, as in
Example 4, on or before July 15, 2002.

Example 6. (i) L is an unmarried, calendar
year taxpayer whose principal residence is
located in County R in State T. L does not
timely file a 2001 Form 1040, “U.S.
Individual Income Tax Return,” which is due
on April 15, 2002, and does not timely pay
tax owed on that return. Absent reasonable
cause, L is subject to the failure to file and
failure to pay penalties under section 6651
beginning on April 16, 2002.

(i) On May 10, 2002, a tornado strikes
County R. On May 14, 2002, the President
declares that County R is a disaster area
within the meaning of section 1033(h)(3).
The IRS determines that County R in State T
is a covered disaster area and publishes
guidance informing taxpayers that for acts
described in paragraph (c) of this section that
are required to be performed within the
period beginning on May 10, 2002, and
ending on June 27, 2002, 90 days will be
disregarded in determining whether the acts
are timely.

(iii) On May 31, 2002, L files a 2001 Form
1040, “U.S. Individual Income Tax Return,”
and pays the tax owed for 2001.

(iv) Because L’s principal residence is in
County R, L is an affected taxpayer. For
purposes of penalties under section 6651, 90
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days are disregarded under paragraph (b) of
this section beginning on May 10, 2002.
Because L files the return on May 31, 2002,
the penalties under section 6651 will run
from April 16, 2002, until May 10, 2002.
However, because the underpayment arose
prior to the extension period, L will be liable
for underpayment interest for the entire
period of April 16, 2002, through May 31,
2002.

Example 7. The facts are the same as in
Example 6, except L does not file the 2001
Form 1040 until November 25, 2002. Ninety
days are disregarded under paragraph (b) of
this section beginning on May 10, 2002, and
ending on August 8, 2002. Therefore, the
section 6651 penalties will run from April
16, 2002, until May 10, 2002, and from
August 9, 2002, until November 25, 2002.
However, because the underpayment arose
prior to the extension period, L will be liable
for underpayment interest for the entire
period of April 16, 2002, through November
25, 2002.

Example 8. (i) H and W, individual
calendar year taxpayers, intend to file a joint
Form 1040, “U.S. Individual Income Tax
Return,” for the 2001 taxable year. The joint
return is due on April 15, 2002. After credits
for withholding under section 31 and
estimated tax payments, H and W owe tax for
the 2001 taxable year. H and W’s principal
residence is in County C in State Z.

(ii) On March 1, 2002, severe flooding
strikes County C. On March 5, 2002, the
President declares that County C is a disaster
area within the meaning of section
1033(h)(3). The IRS determines that County
C in State Z is a covered disaster area and
publishes guidance informing taxpayers that
for acts described in paragraph (c) of this
section that are required to be performed
within the period beginning on March 1,
2002, and ending on April 25, 2002, 90 days
will be disregarded in determining whether
the acts are performed timely. The guidance
also grants affected taxpayers an additional 6
month extension of time to file returns under
section 6081 and an additional 6 month
extension of time to pay under section 6161.

(iii) Because H and W’s principal residence
is in County C, H and W are affected
taxpayers. Pursuant to the published
guidance, H and W have until January 13,
2003, to file their return and pay the tax. This
date is computed as follows: Under sections
6081 and 6161, H and W will have an
additional 6 months, until October 15, 2002,
to file and pay the tax. Further, under
paragraph (f) of this section, 90 days are
disregarded in determining the period of the
extension. Therefore, H and W’s return and
payment of tax will be timely if filed and
paid on or before January 13, 2003. In
addition, under section 6404(h),
underpayment interest under section 6601 is
abated for the entire period, from April 16,
2002, until January 13, 2003.

(h) Effective date. This section applies
to disasters declared after December 30,
1999.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 99-32823 Filed 12-29-99; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1910

[Docket No. S-777]

RIN No. 1218-AB36

Ergonomics Program; Corrections

AGENCY: Occupational Safety and Health
Administration (OSHA), Department of
Labor.

ACTION: Proposed rule; technical
corrections.

SUMMARY: This document makes
technical corrections in OSHA'’s
proposed ergonomics program standard,
which was published on November 23,
1999.

FOR FURTHER INFORMATION CONTACT:
OSHA's Ergonomics Team at (202) 693—
2116, or visit the OSHA Homepage at
Www.osha.gov.

SUPPLEMENTARY INFORMATION: OSHA
published its proposed ergonomics
program standard on November 23,
1999 (64 FR 65768). The published
document contained miscellaneous
errors. We are publishing this document
to correct errors that appeared in the
preamble and regulatory text of the
proposed standard. The corrections refer
to page numbers and columns in the
November 23, 1999 Federal Register.

Charles N. Jeffress, Assistant Secretary
of Labor for Occupational Safety and
Health, directed the preparation of this
document. OSHA is issuing this
document under the authority of
sections 4, 6(b), and 8 of the
Occupational Safety and Health Act (29
U.S.C. 653, 655, 657), and 29 CFR part
1911.

Accordingly, OSHA is correcting the
following errors in FR Doc. 99-28981
published in the November 23, 1999
Federal Register:

Corrections to Preamble

1. On page 65768, left column, bottom
paragraph, in the last sentence, correct
the words “approximately $900 per
covered establishment” to read
“approximately $700 per general
industry establishment”.

2. On page 65778, left column, top
partial paragraph, correct the last
sentence to read as follows: “Where
employers do not have manual handling
or manufacturing jobs, or jobs that have
given rise to a covered MSD, the
ergonomics program standard would not
apply at all.”

3. On page 65790, left column, first
full paragraph, correct the second

sentence to read as follows: “As
explained in the summary and
explanation for those sections, a covered
MSD, as defined by this standard, is one
that occurs after the effective date of this
standard; is an OSHA-recordable MSD
(as defined by OSHA’s recordkeeping
rule, 29 CFR part 1904); and is
determined by the employer to have
occurred in a job in which the physical
work activities and conditions are
reasonably likely to have caused or
contributed to the type of MSD reported
(or to have aggravated a pre-existing
MSD), and those activities and
conditions are a core element of the job
and/or make up a significant amount of
the employee’s worktime.”

4. On page 65797, right column, bullet
points under the first full paragraph,
add the following as a fifth bullet point:
‘¢ The requirements of the ergonomics
program standard.”

5. On page 65804, right column, third
full paragraph, fifth sentence, correct
the introductory language to read: “‘For
these employers, the job hazard analysis
includes two possible results:”.

6. On page 65804, right column, third
full paragraph, fifth sentence, correct
the last part of the sentence (beginning
“and second, * * *”) to read as follows:
“and second, the employer has
determined that no job fix is needed
because risk factors are not present to
the extent that a covered MSD is
reasonably likely to occur.”.

7. On page 65821, left column, under
heading ““Section 1910.918 What must |
do to analyze a problem job?”, correct
the paragraph heading “(b)” to read
().

(8). On page 65829, right column,
correct the third paragraph from the end
to read as follows: “Back belts/braces
and wrist braces/splints are not
considered PPE for the purposes of this
standard.”

9. On page 65836, left column, second
paragraph under the table, correct the
first sentence by deleting the words
“prior to the occurrence of covered
MSDs".

10. On page 65844, left column, first
full paragraph, correct the exhibit
number at the end of the paragraph to
read “Ex. 26-432".

11. On page 65844, left column, in the
text of section 1910.932, paragraph (d),
correct the word **‘work-related” to read
‘“‘covered”.

12. On page 65853, left column,
second full paragraph, in the last
sentence, correct the number 6" to read
w7,

13. On page 65862, left column, in the
note to the table at the top of the
column, correct the introductory
language to read ‘““Note to § 1910.940:".
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14. On page 65864, right column, in

the total MSD incidence rates * * *”)to workers)” of Table VIII-1 Estimated

the second full paragraph, correct the read as follows: “Table VIII-1 shows Number of Establishments and

term ““medical management” to read that the total MSD incidence rates in Employees and Estimated Annual

“MSD management” in the second and  general industry range as high as 1,448 Incidence of All MSDs, by 3-Digit SIC,

fourth sentences. per 10,000 workers (in Public Building contained errors for some SICs. The
15. On page 65986, right column, and Related Furniture (SIC 253)).” correct numbers are shown below.

bottom paragraph, correct the next to 16. On pages 65987 to 65993, column

last sentence (“Table VIII-1 shows that  “Total MSD incidence rate (per 10,000

CORRECTIONS TO TABLE VIII-1: ESTIMATED NUMBER OF ESTABLISHMENTS AND EMPLOYEES AND ESTIMATED ANNUAL

INCIDENCE OF ALL MSD’s, BY 3-DIGIT SIC

] T_(()jtal MSD
incidence rate

SIC Industry (per 10,000

workers)
RuUbDber and PlastiCS fFOOTWEAT ...........iiuiiiiiiiie ittt ettt sa et s bt ab e e sae e e sae e naneentee e 724
Footwear cut stock .................... 347
Leather gloves and mittens ... 753
Cut stone and stone prods .... 397
Watches, clocks, and parts .... 144
Bus terminals .................. 509
Trucking Terminals fac .......... 501
Pipelines, excpt natural gas ...... 446
Rental of railroad cars ........... 113
Telegrph and other comm .. 75
Communication ser., n.e.c ........ 45
Steam and air-cond. supplies ... 225
Department stores .................... 371
Dairy products stores 91
Retail bakeries .......... 68
Used car dealers .... 28
Motorcycle dealers .... 20
Auto dealers, N.e.C .....cccevevvveennns 28
Wm'’s access. and specialty strs . 41
Chldrn’s and infants’ wear strs ... 53
Foreign banking ..........cccccevvennene 47
Federal credit agencies .. 15
Personal cred. institutions ......... 11
Commodity contracts brokers ... 18
Surety insSuUrance ..........cccceeeeeen. 48
Title insurance ................. 97
Pension and health funds 42
Ins. Carriers, n.e.c .......... 72
Title abstract offices .. 102
Holding offices ............. 57
Miscellaneous investing ............ 43
Camps and rec. vehicle parks ..... 21
Membership-basis org. hotels ... 21
Barber shops .........cccceviiieninnnn. 134
Shoe Repair .... 134
AdVertising ......ccceveieeiniieenienn 124
Automotive serv., exc repair ..... 153
Electrical repair shops .............. 133
Watch and jewelry repair .......... 133
Reupholstery and furn. repair ... 96
Motion picture production ......... 249
Motion picture dist ........... 575
Motion picture theaters 324
Video tape rental ............. 312
Dance studios and schools .... 203
Dentists offices and clinics ... 50
Osteopathic physicians ... 28
Libraries ......ccccceerinneen. 22
Vocational schools . 23
1ol T o] S o = X o TP PP PP OPPPRTOPPN 22
17. On page 66018, correct Table VIII- industry such as this, even the very 19. On page 66019, right column,
4 by deleting this page. small cost of the proposed ergonomics third paragraph from the bottom, in the
18. On page 66019, left column, standard per affected establishment—
second paragraph from the bottom, $446—represents a large share of annual

correct the third sentence to read: “In an profits.”
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last sentence, correct ““27 industries’ to 21. On pages 66020 to 66026, the Table VIII-5 contained errors. Substitute
read ““15 industries”. columns entitled “Annualized the following corrected Table VIII-5.
20. On page 66019, right column, Compliance Costs as a Percentage of BILLING CODE 4510-26—P

second paragraph from the bottom, in Revenue—SBA (percent)” and
the first sentence, correct “‘0.04 percent” ‘““Annualized Compliance Costs as a
to read ““0.05 percent”. Percentage of Profits—SBA (percent)”’ of
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22. On page 66054, left column,
correct the reference to the Eastern
Research Group document to read as
follows: ““Eastern Research Group [ERG,
1999]. Tabulations from OSHA’s 1993
Ergonomics Survey, Lexington, MA,
1999, Ex. 28-7.”

23. On page 66054, left column, in the
reference to the Robert Morris
Associates document, add *, Ex. 26—
1641" after “Philadelphia, PA 1996".

24. On page 66063, left column, in
paragraph 5 under “G. MSD
Management,” correct ‘““medical’ to
“MSD” in the first line.

25. On page 66065, left column, in the
first paragraph under ““C. Notice of
Intention to Appear at the Hearings,”
correct the date in the first line to read
“January 24, 2000”.

Corrections to Regulatory Text

PART 1910—[CORRECTED]
Subpart Y—[Corrected]

§1910.945

1. On page 66075, left column, correct
the section number “§910.945” to read
*§1910.945".

2. On page 66075, left column, in
§1910.945, in the definition of
“Administrative controls,” lines 2 and
3, correct the phrase ““magnitude,
frequency or duration” to read
“magnitude, frequency, and/or
duration”.

3. On page 66075, left column, in
§1910.945, in the definition of
“Covered MSD,"” correct paragraphs
(2)(iv) and (2)(iv) by adding the words
“of the job” after the words ‘‘core
element”.

4. On page 66075, right column, in
§1910.945, in paragraph (2) of the
definition of “Ergonomic risk factors,”
lines 5 and 6, correct the phrase
“duration, frequency and magnitude” to
read ‘‘duration, frequency, and/or
magnitude”.

5. On page 66076, left column, in
§1910.945, in the definition for
“Manual handling jobs,” in the heading
of the table, correct ““(2) EXAMPLES OF
JOB/TASKS THAT TYPICALLY ARE
NOT MANUAL HANDLING JOBS” to
read *““(2) EXAMPLES OF JOBS THAT
TYPICALLY ARE NOT MANUAL
HANDLING JOBS”.

6. On page 66077, right column, in
§1910.945, in paragraph (1) of the
definition of “OSHA recordable MSD,”
line 2, correct “‘pre-existing MSD.” to
read *‘pre-existing MSD; and”’.

[Corrected]

Signed at Washington, DC, this 23rd day of
December, 1999.

Charles N. Jeffress,

Assistant Secretary of Labor.

[FR Doc. 99-33860 Filed 12—29-99; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 206
RIN 1010-ACO09

Workshops on Further Supplementary
Proposed Rule—Establishing Oil Value
for Royalty Due on Federal Leases

AGENCY: Minerals Management Service,
Interior.

ACTION: Notice of public workshops.

SUMMARY: The Minerals Management
Service (MMS) is giving notice of three
public workshops concerning the
further supplementary proposed rule.

DATES: The public workshop dates are:

Workshop 1—Houston, Texas, on
January 19, 2000, beginning at 9 a.m.
and ending at 5 p.m., Central time.

Workshop 2—Albuquerque, New
Mexico, on January 19, 2000, beginning
at 9 a.m. and ending at 5 p.m., Mountain
time.

Workshop 3—Washington, D.C., on
January 20, 2000, beginning at 9 a.m.
and ending at 5 p.m., Eastern time.
ADDRESSES: The workshop locations are:

Workshop 1 will be held at the
Houston Compliance Division Office,
Minerals Management Service, 4141
North Sam Houston Parkway East,
Houston, Texas 77032, telephone
number (281) 987-6802.

Workshop 2 will be held at the
Bureau of Land Management,
Albuquerque District Office, 435
Montano Road, Albuquerque, New
Mexico 87107, telephone number (505)
761-8700.

Workshop 3 will be held at the Main
Interior Building, 1849 C Street, NW,
Washington, D.C. 20240 (South
Penthouse Room), telephone number,
(202) 208-3512.

FOR FURTHER INFORMATION CONTACT:
David S. Guzy, Chief, Rules and
Publications Staff, Minerals
Management Service, Royalty
Management Program, P.O. Box 25165,
MS 3021, Denver, Colorado 80225—-
0165, telephone (303) 231-3432, fax
number (303) 231-3385, e-mail
David Guzy@mms.gov.
SUPPLEMENTARY INFORMATION: The
workshops will be open to the public
without advance registration. Public

attendance may be limited to the space
available. We encourage a workshop
atmosphere; members of the public are
encouraged to participate in a
discussion of the further supplementary
proposed rule. For building security
measures, each person may be required
to present a picture identification to
gain entry to the workshops.

Dated: December 23, 1999.
R. Dale Fazio,

Acting Associate Director for Royalty
Management.

[FR Doc. 99-33861 Filed 12—29-99; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF EDUCATION
34 CFR Chapter VI

Student Financial Assistance

AGENCY: Department of Education.
ACTION: Notice of intention to establish
negotiated rulemaking committees on
issues under Title IV of the Higher
Education Act of 1965, as amended.

SUMMARY: We announce our intention to
establish two negotiated rulemaking
committees to prepare proposed
regulations under Title IV of the Higher
Education Act of 1965, as amended.
Each committee will include
representatives of the interests that are
significantly affected by the subject
matter of the regulations. We request
nominations for participants from
anyone who believes that his or her
organization or group should participate
in this negotiated rulemaking process.
DATES: We will consider all nominations
for membership on the committees that
we receive by January 18, 2000. We will
also be holding a meeting on January 18,
2000, at the Department of Education for
interested parties to discuss the
procedures for the negotiated
rulemaking sessions.

ADDRESSES: Please send your
nomination to Beth Grebeldinger, U.S.
Department of Education, 400 Maryland
Ave., SW., ROB-3, Washington, DC
20202-5257, or fax to Beth Grebeldinger
at (202) 708-7196. You may also email
your nominations to:
beth grebeldinger@ed.gov

The meeting will be held at the
Department of Education at the address
above. Anyone interested in attending
the meeting should contact Beth
Grebeldinger at (202) 205-8822.
FOR FURTHER INFORMATION CONTACT: Beth
Grebeldinger, U.S. Department of
Education, 400 Maryland Ave., SW.,
ROB-3, Washington, DC 20202-5257.
Telephone: (202) 205-8822. If you use a
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telecommunications device for the deaf
(TDD) you may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339 between 8 a.m. and 8

.m.

Individuals with disabilities may
obtain this document in an alternate
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact person listed in
the preceding paragraph.
SUPPLEMENTARY INFORMATION: The
meeting site is accessible to individuals
with disabilities. If you will need an
auxiliary aid or service to participate in
the meeting (e.g. interpreting service,
assistive listening device, or materials in
alternate format), notify the contact
person listed in this NPRM in advance
of the scheduled meeting date. Although
we will attempt to meet a request we
receive, we may not be able to make
available the requested auxiliary aid or
service because of insufficient time to
arrange it.

Structure of Committees

We anticipate having two negotiating
committees. The ultimate goal of
negotiated rulemaking is to reach a
consensus on proposed regulations
through discussion and negotiation
among interested and affected parties,
including the Department of Education.
With this in mind, we will conduct
these negotiations within a structure
that is designed to meet this goal fairly
and efficiently. We expect to make the
committees large enough to allow
significantly affected parties to be
represented, without making the
committees so large as to be
unmanageable and potentially
unsuccessful. We therefore encourage
organizations and groups to work
together to nominate someone who
would represent a coalition of
organizations or groups. The meetings
will be open to the public.

We list below the issues each
committee is likely to address. The list
was developed through topic sessions
held with representatives of the
participants in the student financial aid
programs in Washington, DC, through
listening sessions held in Atlanta,
Chicago, and San Francisco, and
through listening sessions conducted by
the Office of Student Financial
Assistance’s (OSFA’s) Customer Service
Task Force. This list of issues is
tentative and may be revised as the
process continues.

Note: A comprehensive review of
delinquency and default management
(including due diligence) has not been
included on the list of issues for this round
of negotiated rulemaking. Because of the
complexity of these issues, we will convene

discussions in early 2000 with all interested
parties to begin consideration of these issues
and to discuss what issues, if any, should be
included in a future session of negotiated
rulemaking.

Committee I: Loan Issues Committee

Cohort Default Rates

» Restructure and revise cohort
default rate provisions for clarity and
consistency (34 CFR 668.17).

« Address the effect of changes of
ownership on calculation of cohort
default rates and related determinations
of eligibility (34 CFR 668.17(Q)).

* Remove or modify the list of default
reduction measures in Appendix D to
Part 668.

« Develop regulations regarding
electronic appeal submission and
processing, including consideration of
the functions to be performed by
guaranty agencies, schools, and the
Department.

Death and Disability—address
evidentiary requirements for death
discharges; standards for granting
disability discharges; and processes for
evaluating discharge applications (34
CFR 682.402(b) and (c)).

Delinquency and Default
Management—address post-default due
diligence (34 CFR 682.410(b)(6) and (7)).

Teacher Loan Forgiveness

False Certification Discharges—
address implications of the decision in
Jordan v. Riley and the existing ability
to benefit standards (34 CFR 682.402(e)).

Federal Perkins Loans—address proof
of claim requirements in bankruptcy (34
CFR 674) and criteria regarding
institutions’ ability to maintain an
acceptable record of collecting on loans.

Cash Management—address just-in
time provisions (34 CFR 668.162 and
668.167).

Committee Il: Program and Eligibility
Issues Committee

Change of Ownership—(34 CFR
668.12 and 668.13 and 34 CFR 600.20,
600.21, 600.30, and 600.31)

» Address changes of ownership of
publicly traded corporations.

» Consider changes of control issues
that are unique to public institutions.

« Clarify application procedures and
information required for changes of
ownership and other situations.

» Consolidate and clarify change of
ownership provisions, including
application procedures.

Nontraditional Programs

« Consider the definitions of standard
term, nonstandard term and non-term
(34 CFR 668.2).

e Address the application of the 12
hour rule as found in the academic year

and eligible programs definitions (34
CFR 668.2 and 668.8).

¢ Revise notification and approval
requirements for additional locations
and new programs (34 CFR 600.10,
600.20, 600.21, and 600.30).

« Consider revisions to regulatory
provisions governing consortium and
contractual agreements (34 CFR 600.9).

Special Leveraging Education
Assistance Partnerships (SLEAP)

Electronic Authorization and
Verification, and Electronic Retention

¢ Address these issues for certain
Title IV programs and purposes.

Each negotiating committee will
include representatives of significantly
affected interests, such as students, and/
or legal assistance organizations that
represent students, institutions of higher
education, guaranty agencies, lenders,
secondary markets, loan servicers,
guaranty agency servicers, and
collection agencies.

Schedule for Negotiations

There are expected to be a total of
approximately four meetings of each
committee, all of which will be held in
the metropolitan Washington, DC area.
The following is the tentative schedule
for negotiations for each of the
committees. This schedule is subject to
change.

Committee |

Session 1: February 7-8
Session 2: March 27-29
Session 3: May 1-3
Session 4: May 30-31

Committee Il

Session 1: February 17-18
Session 2: March 29-31
Session 3: May 3-5
Session 4: June 1-2

Electronic Access to This Document

You may view this document, in Text
or Adobe portable document format
(pdf) on the World Wide Web at any of
the following sites:
http://ocfo.ed.gov/fedreg/htm
http://www.ed.gov/news.html
http://www.ed.gov/legislation/HEA/
rulemaking
To use the pdf you must have the Adobe
Acrobat Reader Program with Search,
which is available free at the first of the
previous sites. If you have questions
about using the pdf, call the U.S.
Government Printing Office toll free at
1-888-293-6498.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
access at:
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http://www.access.gpo.gov/nara/index.html
Program Authority: 20 U.S.C. 1098a.

(Catalog of Federal Domestic Assistance
Number does not apply)

Richard W. Riley,

Secretary of Education.

[FR Doc. 99-33951 Filed 12-29-99; 8:45 am]
BILLING CODE 4000-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-6515-9]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The United States
Environmental Protection Agency (EPA)
proposes to delete the Monticello
Radioactive Contaminated Properties
Site (Site), located in Monticello, Utah,
from the National Priorities List (NPL).
The NPL is the National Oil and
Hazardous Substances Pollution and
Contingency Plan (NCP), which EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation and Liability
Act of 1980, as amended (CERCLA).
This action is being taken because EPA,
with the preliminary concurrence of the
State of Utah Department of
Environmental Quality (UDEQ), has
determined that responsible parties
have implemented all appropriate
response actions required and that no
further response at the Site is
appropriate.

A detailed rationale for this Proposal
to Delete is set forth in the direct final
rule which can be found in the Rules
and Regulations section of this Federal
Register. The direct final rule is being
published because EPA views this
deletion action as a noncontroversial
revision and anticipates no significant
adverse or critical comments. If no
significant adverse or critical comments
are received, no further activity is
contemplated. If EPA receives
significant adverse or critical comments,
the direct final rule will be withdrawn
and all public comments received will
be addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
should do so at this time.

DATES: Comments concerning this
action must be received by EPA by
January 31, 2000.

ADDRESSES: Comments may be mailed
to: Mr. Jerry Cross (8EPR-F), Remedial
Project Manager, U.S. Environmental
Protection Agency, Region 8, 999 18th
Street, Suite 500, Denver, Colorado
80202-2466, telephone (303) 312-6664.

Information repositories:
Comprehensive information on the Site
is available for viewing and copying at
the Site information repositories at the
following locations: U.S. Department of
Energy Grand Junction Project Office
Public Reading Room, 2597 B¥%4 Road,
Grand Junction, Colorado 81503, (970)
248-6344; Monticello City Offices, 17
North First East Street, Monticello, Utah
84535, (435) 587-2271.

FOR FURTHER INFORMATION CONTACT: Mr.
Jerry Cross (8EPR-F), Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 8, 999 18th Street, Suite
500, Denver, Colorado 80202—-2466,
telephone (303) 312-6664; Mr. Joel
Berwick, Project Manager, U.S.
Department of Energy, 2597 B%4 Road,
Grand Junction, Colorado, 81503, (970)
248-6020; Mr. David Bird, Project
Manager, State of Utah Department of
Environmental Quality, 168 North 1950
West, Salt Lake City, Utah, 84116, (801)
536—4219.

SUPPLEMENTARY INFORMATION: For
additional information, see the direct
final rule which is located in the Rules
and Regulations section of this Federal
Register.

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923;
3 CFR, 1987 Comp., p. 193.

Dated: December 15, 1999.

William P. Yellowtail,

Regional Administrator, Region 8.

[FR Doc. 99-33524 Filed 12—29-99; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-2759; MM Docket No. 99-353; RM—
9787]

Radio Broadcasting Services; Mojave,
CA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Linda A. Davidson requesting
the allotment of Channel 241A to
Mojave, California, as that community’s
second local FM transmission service.
As Mojave is located within 320

kilometers (199 miles) of the U.S.-
Mexico border, concurrence of the
Mexican government to the requested
allotment of Channel 241A at that
community must be obtained.
Coordinates used for this proposal are
35-06-11 NL; 118-10-22 WL.

DATES: Comments must be filed on or
before January 31, 2000, and reply
comments on or before February 15,
2000.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Linda A.
Davidson, 2134 Oak St., Unit C, Santa
Monica, CA 90405.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-353, adopted December 1, 1999, and
released December 10, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center
(Room CY-A257), 445 Twelfth Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.
[FR Doc. 99-33891 Filed 12-29-99; 8:45 am)]

BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-2759; MM Docket No. 99-352; RM—
9786]

Radio Broadcasting Services; Gaviota,
CA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-33892 Filed 12—-29-99; 8:45 am]
BILLING CODE 6712-01-P

SUMMARY: This document requests
comments on a petition for rule making
filed by Brian Costello, requesting the
allotment of Channel 266A to Gaviota,
California, as that locality’s first local
aural transmission service. Coordinates
used for this proposal are 34-27-37 NL;
120-04-25 WL.

DATES: Comments must be filed on or
before January 31, 2000, and reply
comments on or before February 15,
2000.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Brian Costello,
15275 Old Cazadero Road, Guerneville,
CA 95446.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-352, adopted December 1, 1999, and
released December 10, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center
(Room CY-A257), 445 Twelfth Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-2759; MM Docket No. 99-351; RM—
9785]

Radio Broadcasting Services;
Holbrook, AZ

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed on behalf of Navajo Broadcasting
Company, Inc., licensee of Station
KZUA-FM, Channel 221C1, Holbrook,
Arizona, requesting the substitution of
Channel 253C1 for Channel 221C1 at
Holbrook and modification of its
authorization accordingly. Coordinates
used for this proposal are 34—41-25 NL;
110-06-00 WL.

DATES: Comments must be filed on or
before January 31, 2000, and reply
comments on or before February 15,
2000.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner’s counsel, as follows: Richard
J. Hayes, Jr., Esq., 8404 Lee’s Ridge
Road, Warrenton, VA 20186.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-351, adopted December 1, 1999, and
released December 10, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center
(Room CY-A257), 445 Twelfth Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-33893 Filed 12—-29-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA No. 99-2810, MM Docket No. 99-359,
RM-9784]

Radio Broadcasting Services; Powers,
Ml

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by Lyle R.
Evans proposing the allotment of
Channel 297C3 at Powers, Michigan.
The channel can be allotted to Powers
in compliance with the Commission’s
spacing requirements without a site
restriction at coordinates 45-41-12 NL
and 87-31-30 WL. Canadian
concurrence will be requested for this
allotment.

DATES: Comments must be filed on or
before February 7, 2000, and reply
comments on or before February 22,
2000.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, as follows: Lyle R. Evans,
1296 Marian Ln., Green Bay, Wisconsin
54304 and Denise B. Moline, 1212 No.
Naper Blvd, Suite 119, Naperville,
Illinois 60540.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
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SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-359, adopted December 8, 1999, and
released December 17, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
Commission’s Reference Center, 445
12th Street, SW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 1231 20th
Street, NW., Washington, DC. 20036,
(202) 857-3800, facsimile (202) 857—
3805.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-33897 Filed 12—29-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA No. 99-2810, MM Docket No. 99358,
RM-9783]

Radio Broadcasting Services; Burnet,
X

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by Elgin
Fm Limited Partnership proposing the
allotment of Channel 240A at Burnet,
Texas. The channel can be allotted to
Burnet in compliance with the
Commission’s spacing requirements
with a site restriction 12.1 kilometers
(7.5 miles) northwest of the community
at coordinates 30—51-05 NL and 98-17—
35 WL.

DATES: Comments must be filed on or
before February 7, 2000, and reply
comments on or before February 22,
2000.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner’s counsel, as follows: Ann C.
Farhat, Bechtel & Cole Chartered, 1901
L Street, NW, Suite 250, Washington,
DC 20036.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-358, adopted December 8, 1999, and
released December 17, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
Commission’s Reference Center, 445
12th Street, SW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 1231 20th
Street, NW, Washington, DC 20036,
(202) 857-3800, facsimile (202) 857—
3805.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper

filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-33898 Filed 12—-29-99; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA No. 99-2810, MM Docket No. 99-357,
RM-9780]

Radio Broadcasting Services;
Eldorado, TX

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition filed by
Schleicher County Radio proposing the
allotment of Channel 293A at Eldorado,
Texas. The channel can be allotted to
Eldorado in compliance with the
Commission’s spacing requirements
without a site restriction at coordinates
30-51-36 NL and 100-36-00 WL.
Mexican concurrence will be requested
for the allotment at Eldorado.

DATES: Comments must be filed on or
before February 7, 2000, and reply
comments on or before February 22,
2000.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, as follows: Randy Parker,
Schleicher County Radio 25415 Glenn
Loch, The Woodlands, Texas 77380.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-357, adopted December 8, 1999, and
released December 17, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
Commission’s Reference Center, 445
12th Street, SW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 1231 20th
Street, NW, Washington, DC 20036,
(202) 857-3800, facsimile (202) 857—
3805.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.
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For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-33899 Filed 12-29-99; 8:45 am]
BILLING CODE 6712-01-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA No. 99-2810, MM Docket No. 99-356,
RM-9779]

Radio Broadcasting Services; Mertzon,
X

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

(202) 857-3800, facsimile (202) 857—
3805. Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contact.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-33900 Filed 12—29-99; 8:45 am]
BILLING CODE 6712-01-U

SUMMARY: This document requests
comments on a petition filed by
Schleicher County Radio proposing the
allotment of Channel 266A at Mertzon,
Texas. The channel can be allotted to
Mertzon in compliance with the
Commission’s spacing requirements
without a site restriction at coordinates
31-15-30 NL and 100-49-00 WL.
Mexican concurrence will be requested
for the allotment at Mertzon.

DATES: Comments must be filed on or
before February 7, 2000, and reply
comments on or before February 22,
2000.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
In addition to filing comments with the
FCC, interested parties should serve the
petitioner, as follows: Randy Parker,
Schleicher County Radio, 25415 Glenn
Lock, The Woodlands, Texas 77380.
FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-356, adopted December 8, 1999, and
released December 17, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
Commission’s Reference Center, 445
12th Street, SW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 1231 20th
Street, NW., Washington, DC. 20036,

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-2759; MM Docket No. 99-350; RM—
9769]

Radio Broadcasting Services;
Simmesport, LA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed on behalf of C. Wayne Dowdy,
requesting the allotment of Channel
287A to Simmesport, Louisiana, an
incorporated community, as that
locality’s first local aural transmission
service. Coordinates used for this
proposal are 30-53-30 NL; 91-47-00
WL.

DATES: Comments must be filed on or
before January 31, 2000, and reply
comments on or before February 15,
2000.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner’s counsel, as follows:
Lawrence J. Bernard, Jr., Esq., 5224
Chevy Chase Parkway, NW,
Washington, DC 20015.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-350, adopted December 1, 1999, and
released December 10, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center
(Room CY-A257), 445 Twelfth Street,
SW, Washington, DC. The complete text
of this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW, Washington,
DC 20036, (202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-33894 Filed 12—-29-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-2759; MM Docket No. 99-349; RM—
9766]

Radio Broadcasting Services; Hemet,
CA

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed on behalf of Arana Productions
requesting the allotment of Channel
273A to Hemet, California, as that
community’s second local FM
transmission service. As Hemet is
located within 320 kilometers (199
miles) of the U.S.-Mexico border,
concurrence of the Mexican government
to the requested allotment of Channel
273A to that community is required.
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Coordinates used for this proposal are
33-44-41 NL; 116-59-13 WL.

DATES: Comments must be filed on or
before January 31, 2000, and reply
comments on or before February 15,
2000.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner’s counsel, as follows: Peter
Gutmann, Esq., Pepper & Corazzini,
L.L.P., 1776 K Street, N.W., Suite 200,
Washington, DC 20006.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-349, adopted December 1, 1999, and
released December 10, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center
(Room CY-A257), 445 Twelfth Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-33895 Filed 12—-29-99; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 99-2759; MM Docket No. 99-348; RM—
9765]

Radio Broadcasting Services; Tallulah,
LA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Joe Kool Broadcasting
requesting the allotment of Channel
248A to Tallulah, Louisiana, as that
community’s second local FM
transmission service. Coordinates used
for this proposal are 32—25-07 NL; 91—
12-15 WL.

DATES: Comments must be filed on or
before January 31, 2000, and reply
comments on or before February 15,
2000.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Donald B. Brady,
d/b/a Joe Kool Broadcasting, 204
Duncan Avenue, Jackson, MS 39202.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
99-348, adopted December 1, 1999, and
released December 10, 1999. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center
(Room CY-A257), 445 Twelfth Street,
SW., Washington, DC. The complete
text of this decision may also be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 99-33896 Filed 12—29-99; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 195
[Docket RSPA-99-5455]
RIN 2137-AC34

Pipeline Safety: Areas Unusually
Sensitive to Environmental Damage

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule defines
drinking water and ecological areas that
are unusually sensitive to
environmental damage if there is a
hazardous liquid pipeline release. We
refer to these areas as unusually
sensitive areas (USAs). The proposed
definition was created through a series
of public workshops and our
collaboration with a wide-range of
federal, state, public, and industry
stakeholders. RSPA is working on a
pilot test that implements the proposed
definition and identifies USAs in three
states: Texas, Louisiana, and California.
Other government agencies,
environmental groups, and academia
will evaluate the final results of this
pilot test. RSPA will publish the results
of the pilot test and technical analysis
once they are complete. This proposed
rule would not require specific action
by pipeline operators. However, this
proposed definition would be used as
criteria in evaluating requirements by
certain existing and future regulations.
DATES: Send written comments by June
27, 2000.

ADDRESSES: Send written comments in
duplicate to the Dockets Facility, U.S.
Department of Transportation, Room
#PL-401, 400 Seventh Street, SW,
Washington, DC 20590-0001. Persons
who want confirmation of mailed
comments must include a self-addressed
stamped postcard. Comments may also
be e-mailed to
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ops.comments@rspa.dot.gov in ASCII or
text format. The Dockets Facility is open
from 10:00 a.m. to 5:00 p.m., Monday
through Friday, except on Federal
holidays when the facility is closed.
Persons interested in receiving future
information, including the final pilot
results, should visit the OPS Home Page
at http://ops.dot.gov, or send their
name, affiliation, address, and phone
number to Christina Sames, U.S.
Department of Transportation, Office of
Pipeline Safety, 400 Seventh Street SW,
DPS-11, Washington, D.C. 20590-0001.
FOR FURTHER INFORMATION CONTACT:
Christina Sames at (202) 366—4561 or
christina.sames@rspa.dot.gov. Copies of
this document or other material in the
docket, including material from the
public workshops, can be obtained from
the Dockets Facility. The public may
also review material in the docket by
accessing the Docket Management
System’s home page at http://
dms.dot.gov. An electronic copy of any
document published in the Federal
Register may be downloaded from the
Government Printing Office Electronic
Bulletin Board Service at (202) 512—
1661.

SUPPLEMENTARY INFORMATION:
Legislative Mandates

In 1992, Congress amended the
federal pipeline safety statute to require
the Secretary of Transportation
(Secretary) to prescribe regulations that
establish criteria for identifying each
hazardous liquid pipeline facility and
gathering line located in an area that the
Secretary describes as unusually
sensitive to environmental damage if
there is a hazardous liquid pipeline
accident (USASs). The Secretary was to
consider all hazardous liquid pipeline
facilities and gathering lines, whether or
not they are subject to safety regulation
under 49 U.S.C. Chapter 601. The
Secretary also had to consult with the
Environmental Protection Agency (EPA)
in establishing the criteria.

The following were to be considered:

« Earthquake zones and areas subject
to substantial ground movements, such
as landslides;

¢ Areas where ground water
contamination would be likely in the
event of the rupture of a pipeline
facility;

* Freshwater lakes, rivers, and
waterways; and

« River deltas and other areas subject
to soil erosion or subsidence from
flooding or other water action, where
pipeline facilities are likely to become
exposed or undermined.

In 1996, Congress amended the USA
identification requirements (49 U.S.C.

Section 60109). The Secretary was still
required to prescribe standards that
establish criteria for identifying each
hazardous liquid pipeline facility and
gathering line located in an USA.
However, in establishing criteria, the
Secretary was now to consider areas
where a pipeline rupture would likely
cause permanent or long-term
environmental damage, including:

« Locations near pipeline rights-of-
way that are critical to drinking water,
including intake locations for
community water systems and critical
sole source aquifer protection areas; and

« Locations near pipeline rights-of-
way that have been identified as critical
wetlands, riverine or estuarine systems,
national parks, wilderness areas,
wildlife preservation areas or refuges,
wild and scenic rivers, or critical habitat
areas for threatened and endangered
species.

* A Presidential memorandum that
accompanied the 1996 statute clarified
Administration policy on USAs. The
memorandum said that the listed
examples should be considered, but are
not exclusive and that DOT was to
accord full protection to all wetlands
and other aquatic areas. DOT was also
to consider both the potential for short
term and permanent or long term
injuries to natural resources or the
environment.

The Secretary was to use the
identification of these unusually
sensitive environmental areas in future
rulemakings, that include requiring
additional prevention and inventory
measures in these sensitive areas. For
instance, 49 U.S.C. 60109(a)(2) directs
the Secretary to require operators to
identify unusually sensitive
environmental areas through maps and
pipeline inventories.

The Secretary is to consider requiring
each pipeline in an unusually sensitive
environmental area to be inspected
periodically and to prescribe when an
instrumented internal inspection device
should be used to inspect the pipeline
(49 U.S.C. 60102(f)(2)). Also, the
Secretary is to survey and assess the
effectiveness of emergency flow
restricting devices and other
procedures, systems, and equipment
used to detect and locate hazardous
liquid pipeline ruptures, and to
prescribe regulations on the
circumstances under which an operator
of a hazardous liquid pipeline facility
must use an emergency flow restricting
device or such other procedure, system,
or equipment (49 U.S.C. 60102(j)).

June 1994 Public Meeting:
Consideration of an OPA Approach to
USAs

On June 28, 1994, RSPA held a public
meeting to gather data that would allow
RSPA to establish criteria for identifying
environmentally sensitive areas on or
near hazardous liquid pipelines. RSPA
would then use the established criteria
to carry out the requirements of the Oil
Pollution Act (OPA) and 49 U.S.C.
Section 60109.

Under our regulations that implement
OPA requirements for pipelines (49 CFR
part 194), an operator of an onshore oil
pipeline that, because of its location,
could reasonably be expected to cause
substantial harm or significant and
substantial harm to the environment by
a release into or on any navigable waters
or adjoining shorelines, must prepare
and submit an oil spill response plan.
These requirements are intended to
improve response capabilities and to
reduce the environmental impact of oil
discharged from onshore oil pipelines.

The OPA regulations require an
operator to identify the areas potentially
affected by its pipeline that are of
greatest vulnerability to an oil
discharge, including navigable waters,
public drinking water intakes, and
environmentally sensitive areas.
Environmentally sensitive areas were
defined as *‘an area of environmental
importance which is in or adjacent to
navigable waters.” These areas included
wetlands, national parks, wilderness
and recreational areas, wildlife refuges,
marine sanctuaries, and conservation
areas.

We hoped to create a single definition
for environmentally sensitive areas that
could be used for OPA spill response
planning and for the preventive
measures intended by the pipeline
safety statute. As previously discussed,
these pipeline safety requirements
included increased inspection
requirements, emergency flow
restricting devices, and maps and
pipeline inventories of pipelines in
unusually sensitive areas.

Participants at the meeting included
representatives from the EPA, U.S. Coast
Guard, Department of Agriculture,
Department of Interior, Department of
Commerce, hazardous liquid pipeline
industry, and the public. Participants
discussed a draft definition that focused
on areas where a hazardous liquid
release could create significant long-
term environmental harm or represent
an imminent threat to human health.
These areas included community water
intakes; freshwater lakes, rivers and
waterways; state or Federal wetlands,
parks, natural areas, wilderness areas,
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wild or scenic rivers, wildlife refuges or
wildlife sanctuaries specifically
designated, identified, and located by
the Area Contingency Plans; and river
deltas and other areas subject to soil
erosion or subsidence from flooding or
other water action, where pipeline
facilities are likely to become exposed
or undermined. Participants also
discussed whether common criteria
could be created for both spill response
planning and prevention measures.

Meetings With Other Federal Agencies
and the Pipeline Industry

RSPA held several meetings with
other federal agencies and the pipeline
industry following the June 1994 public
meeting. The meetings were held to
obtain additional information on
sensitive resources that should be
considered when defining USAs.
Participants at the meetings included
the EPA; the U.S. Coast Guard; the
Departments of Interior, Commerce, and
Agriculture; and the hazardous liquid
pipeline industry.

Several participants at the meetings
stated that it would be better to separate
the OPA definition of environmentally
sensitive areas from the USA definition.
They stated that it would be better to
maintain a broad definition within OPA
for spill response functions and that a
narrow definition should be created for
USAs and the prevention measures the
USA definition would be applied to.

Participants at the meetings also
discussed the resources that should be
considered when defining USAs. These
included community drinking water
intakes, threatened and endangered
species, populated areas, economic
resources, and commercial water
intakes. Participants stated that a
decision tree or matrix should be
developed to help identify which
environmentally sensitive areas were
USAs.

RSPA used the information gathered
at these meetings to create a revised
draft definition for USAs. The definition
built upon the values other Federal
agencies had established for activities
under OPA, but more narrowly
identified those areas that were
unusually sensitive to damage from a
hazardous liquid release. The revised
definition focused on areas where a
release would reach the sensitive area
before the release was contained or
before the area was protected.

June 1995 Public Workshop:
Consideration of a Three Tier
Approach to USAs

On June 15 and 16, 1995, RSPA held
a public workshop to openly discuss the
revised draft definition for USAs (60 FR

27948, May 26, 1995). Participants
included representatives from the U.S.
Coast Guard; the Departments of
Interior, Agriculture, and Commerce;
the EPA; non-government agencies; the
hazardous liquid pipeline industry; and
the public.

The revised draft definition
considered three tiers of USAs. RSPA
considered phasing in the three tiers to
give operators more time to determine
which USAs could be affected by a
hazardous liquid pipeline release.

Tier One consisted of areas that could
affect human health if contaminated,
such as intakes for community drinking
water systems and sole source aquifers.
Sole source aquifers supply at least half
of the drinking water consumed in the
area above the aquifer and have no
alternative sources that could supply all
those who get their drinking water from
the aquifer. In the tier model,
community drinking water systems and
sole source aquifers that could
reasonably be expected to be affected by
a release would be considered the most
sensitive and highest priority areas.

We gave Tier Two, USAs along
surface water, the second highest
priority. Tier Two took into account the
surface water habitat’s natural ability to
restore itself to the condition that
existed before the release, and the
biological and human use resources in
the body of water and along the water’s
edge. The habitat, the biological
resources, and the human use resources
were assigned numerical sensitivity
ratings. Combining the numerical
ratings of these three resources
determined if a particular area was an
USA.

Tier Three, USAs within terrestrial
environments, was given the third
highest priority. Tier Three, like Tier
Two, took into account biological
resources and human use resources be
studied to determine if a given area is
an USA. Each was assigned a numerical
sensitivity rating; the combination of
these ratings determined if a particular
area was an USA.

Participants at the workshop
discussed the above approach and
criteria. Participants stated the tiered
approach was complicated and that
operators may not be able to carry out
the process. Participants requested that
additional workshops be held to further
discuss this complex topic.

October 1995 Public Workshop:
Discussions on the Three Tier
Approach Continue and Discussions on
the USA Process

On October 17, 1995, RSPA held a
second public workshop on USAs (60
FR 44824; August 29, 1995) that focused

on developing a process that could be
used to determine if an area is an USA.
Participants asked that the process
include a series of workshops on topics
such as guiding principles, defining
terms that may be used when referring
to USAs, and protecting drinking water
sources, biological resources, and
human use resources.

The hazardous liquid pipeline
industry provided information on its
current research on USAs and
recommended that a definition consider
the resource to be protected, the
likelihood of a given pipeline impacting
that resource, and what can be done to
reduce the risk to the resource. Other
participants recommended integrating
factors on the likelihood of a rupture
occurring and the severity of the
consequence into the USA definition.
Participants also discussed guiding
principles that could be used when
determining if a given area is a USA.

January 1996 Public Workshop:
Guiding Principles and the Creation of
a USA Model

RSPA held a third workshop on
January 18, 1996, to further discuss the
guiding principles for determining
USAs (61 FR 342; January 4, 1996).
Participants at the workshop included
the EPA; the Departments of Interior,
Agriculture, and Commerce; the
hazardous liquid pipeline industry, and
the public. The participants stated that
significant drinking water and
ecological resources should be
considered USAs, but that economic or
recreational areas should not. They
maintained that economic and
recreational areas could be restored
following a hazardous liquid release,
but certain drinking water or ecological
resources could be irreparable if affected
by a release. Several participants also
questioned including cultural resources
as USAs. These participants stated that
most cultural resources can be repaired
or replaced if they are impacted by a
hazardous liquid release. Indian tribal
concerns were also discussed and
participants requested that additional
research be conducted in this area.

Participants at the workshop
identified consensus guiding principles
to help RSPA determine which
resources we should concentrate on
(areas of primary concern), which areas
of primary concern are the most
sensitive to a hazardous liquid release,
and how to collect and process resource
data. The following is the list of those
guiding principles:

¢ Human health and safety and
serious threat of contamination are
always to be considered.



Federal Register/Vol. 64, No. 250/ Thursday, December 30, 1999/Proposed Rules

73467

¢ A functional definition of
significant must be developed to
determine USAs.

¢ Only areas in the trajectory of a
potential spill, e.g. down gradient,
should be considered.

¢ It is expected that no pipeline
operator will be required to collect
natural field resource data to determine
USA:s.

* USAs should be subject to a
systematic review process. USAs may
change through time as species migrate,
change location, or for other reasons.
The USA definition should be explicit
and practical in application.

¢ All phases of the USA definition
process should be pilot tested for
validity, practicality, and workability, to
the extent practical.

¢ The government agencies must
describe and identify USAs so that the
data will not be subject to various
interpretations and will be applied
consistently.

« Sources of USA data must be
readily available to the public and
uniform in criteria and standards.

e The standards and criteria for
resource sensitivity should be uniform

on a national basis such that equivalent
resources receive equivalent sensitivity
assessments regardless of regionally
based priorities.

In addition to the guiding principles,
the following guidelines were created:

* Workshops for each phase of
developing a USA definition should
include technical experts,
representatives, and field personnel
with appropriate experience from
agencies as well as from industry.

e Public workshops should be used to
gather information on the criteria that
will determine USAs.

e The USA definition should be
complete before its use in a rulemaking.

« The implementation of resource
assessment and protection under the
USA definition could be phased.

e All terms in the USA definition
should be defined.

» National consistency in application
of the USA definition should be the
goal.

» Guidelines for data quality should
include consistency, accuracy, and
scope.

* Encourage open communication
with land or resource managers in
USAs.

« The ranking of resources or adding
of values of several resources to reach a
threshold USA quantity, as discussed in
the June 1995 workshop, is not practical
for many pipeline operators.

Participants at the workshop also
created the following model of how the
USA process could work. In this model,
all areas that have been designated as
environmentally sensitive are
considered. From this large set, areas of
greater concern due to their sensitivity
to a hazardous liquid release are
identified. These resource areas are
called areas of primary concern. Filter
criteria are then applied to the areas of
primary concern to determine which
areas of primary concern are unusually
sensitive to damage from a potential
hazardous liquid release. Filter criteria
are designed to consider the likelihood
that the resource could be impacted by
a release, the guiding principles, the
sensitivity of the resource, if the
resource is irreparable or irreplaceable,
if there are substitutes for the resource,
and the criticality of the resource.

Environmentally Areas of Filterxr
Sensitive Areas ===> Primary Concern + Criteria* ===> USAs
1 [Guiding Principles 1
4 for determining USAs] 4
4 4
4 4
Response Action Risk
Required <===z==========z====================== Assessment
(49 CFR Part 194) 1
4

Prevention Measure

4 4

4 4

No Action Action
Required Required
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This model was used in all of the
ensuing workshops and technical
meetings and continues to be used in
the current proposal. Finally,
participants considered and identified
the USA terms that they thought needed
to be clarified.

April 1996 Public Workshop: USA
Terms

The fourth public workshop on April
10-11, 1996, (61 FR 13144; March 26,
1996; Docket PS—140(d)), focused on
criteria, components, and parameters of
terms that have been used when
describing USAs. These terms include
the following: Significant, Threat of
significant contamination,
Contamination, Ecological, Drinking
water resources, Recreational areas,
Economic areas, Cultural areas, Readily
available, and Uniform. Participants
also discussed the scope and objectives
of any additional USA workshops.

API Technical Meeting on Drinking
Water Resources

On May 9-10, 1996, the API held a
meeting of technical experts to discuss
drinking water resources. RSPA and
EPA attended this meeting and
discussed our draft paper on drinking
water resources that RSPA intended to
present at its public workshop on
drinking water resources. The draft
discussed possible resource areas of
primary concern and filtering criteria
that could be used in determining
which drinking water resources are
unusually sensitive to damage from a
hazardous liquid pipeline release.

June 1996 Public Workshop: Drinking
Water Resources

RSPA held a fifth workshop on June
18-19, 1996, (61 FR 27323; May 31,
1996; Docket PS—140(e)) to discuss
drinking water resources. Participants at
this workshop included the EPA, the
American Waterworks Association,
Stanford University, the University of
Alaska, and the public. This workshop
focused on identifying critical drinking
water resources (drinking water areas of
primary concern) and possible filtering
criteria that could be used to identify
drinking water resources that are USAs.

Participants identified public water
systems, wellhead protection areas, and
sole source aquifers as drinking water
areas of primary concern. Filtering
criteria discussed include the depth of
the aquifer, the geology surrounding the
drinking water resource, and if the
public water system has an adequate
alternative drinking water supply.

Additional Technical Meetings

In addition to the five public
workshops, we have had over a dozen
meetings with other government
agencies to discuss drinking water,
ecological, and cultural resources. The
API has also held meetings of technical
experts to discuss unusually sensitive
drinking water and ecological resources.
RSPA, EPA, the Departments of Interior,
Commerce, and Agriculture, The Nature
Conservancy, and academia attended
the APl meetings.

API’s technical meetings were on
October 23-24, 1996, and June 25-26,
1997. Attendees discussed possible
ecological areas of primary concern and
filtering criteria that could be used to
determine which ecological resources
are unusually sensitive to damage from
a hazardous liquid pipeline release. The
significant ecological resources that
were identified during the meetings
included threatened and endangered
species, critically imperiled and
imperiled species, depleted marine
mammals, and areas containing a large
percent of the world’s population of a
migratory waterbird species. Filtering
criteria focused on the extent to which
a species is endangered, areas that are
critical to multiple sensitive species,
and areas where a large percent of a
species population could be impacted.
Notes from these technical meetings are
in the Docket.

How RSPA Will Use the USA Definition

RSPA will use the definition for
identifying USAs in current and future
regulations. Any regulatory application
of this definition will be aimed at
ensuring that operators implement
appropriate protective measures for
pipelines in USAs.

Regulations where operators may
have to identify USAs include the Risk-
based Alternative to Pressure Testing
Older Hazardous Liquid and Carbon
Dioxide Pipelines (63 FR 59475;
November 4, 1998), Response Plans for
Onshore Oil Pipelines (62 FR 67292;
December 24, 1997), Hazardous Liquid
Pipelines Operated at 20% or Less of
Specified Minimum Yield Strength (49
CFR Part 195), Emergency Flow
Restricting Devices, (Docket PS-133),
Increased Inspection Requirements,
(Docket PS—141) and Pipeline Safety:
Enhanced Safety and Environmental
Protection for Gas Transmission and
Hazardous Liquid Pipelines in High
Consequence Areas, (64 FR 56725;
October 21, 1999)

Under the “Risk-based Alternative to
Pressure Testing Older Hazardous
Liquid and Carbon Dioxide Pipelines”
rule (49 CFR §195.303), operators may

elect a risk-based alternative in lieu of
hydrostatically testing certain older
pipelines. The alternative establishes
test priorities based on the inherent risk
of a given pipeline segment. One of the
risk factors is to determine the pipeline
segment’s proximity to environmentally
sensitive areas when we issued the final
rule (63 FR 59475; November 4, 1998),
we explained that until we defined
these areas, operators were to use their
best judgement in applying this factor.
We further said that we may define the
environmental factor in a future
rulemaking.

Under 49 CFR part 194, “Response
Plans for Onshore Oil Pipelines,”
operators must consider areas of
environmental importance that are in or
adjacent to navigable waters for spill
response planning. These regulations
were mandated by the Federal Water
Pollution Control Act as amended by
the Oil Pollution Act of 1990 (OPA).
RSPA intends to amend the definition of
environmental importance to include
USAs, once USAs are defined.

Hazardous liquid pipelines that
operate at 20% of the specified
minimum yield strength (SMYS) or less
are currently exempt from 49 CFR part
195 regulations if they are in rural areas.
When we issued the final rule extending
49 CFR part 195 regulations to certain
pipelines operating at 20% SMYS or
less (59 FR 35465; July 12, 1994), we
deferred proposing to regulate non-
hazardous volatile liquid low stress
pipelines in rural environmentally
sensitive areas. We did this because a
definition of environmentally sensitive
areas did not exist. We stated that we
would revisit the issue once we defined
such areas.

In 49 USC 60102(j), we are required
to survey and assess the effectiveness of
EFRDs and other procedures, systems,
and equipment used to detect and locate
hazardous liquid pipeline ruptures, and
to prescribe regulations on the
circumstances under which an operator
of a hazardous liquid pipeline facility
must use an EFRD or other device. In an
EFRD rulemaking (Docket PS-133), we
will consider requiring operators to use
an EFRD or other procedure or
equipment on their pipelines located in
USAs to mitigate the extent and impact
of arelease in the event of a failure.

We must also (49 USC 60102()(2))
prescribe, if necessary, additional
standards that require the periodic
inspection of certain pipelines in USAs
using an instrumented internal
inspection device or another inspection
method that is at least as effective as
using the device. RSPA plans to address
this mandate in a proposed rule in early
CY 2000 (Docket PS—141).
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RSPA recently held a public meeting
to discuss the need for additional
protection in high consequence areas.
(Pipeline Safety: Enhanced Safety and
Environmental Protection for Gas
Transmission and Hazardous Liquid
Pipelines in High Consequence Areas,
64 FR 56725; October 21, 1999). We
stated that we planned to strengthen
current pipeline safety regulations with
respect to high consequence areas,
including USAs. We will consider
increased inspection, enhanced damage
prevention, improved emergency
response, and other preventive
measures for pipelines in these areas.

We recognize that inventories of
USAs will have to be updated on a
periodic basis to incorporate new
information and databases, and to
reflect changes in species listings and
their locations and the availability of
drinking water resources. We intend to
identify the locations of USAs through
a comprehensive collection and analysis
of drinking water and ecological
resource data, contingent on the
availability of funding and resources.
These areas will be mapped using the
National Pipeline Mapping System.
Operators will have access to these
maps through the internet. Operators
will then be able to determine which
areas of their pipeline intersect USAs.
Operators may need to contact resource
agencies to obtain additional
information on a particular species or
drinking water intake.

Existing Protections for
Environmentally Sensitive Areas

Currently, pipeline safety regulations
on pipeline design, construction,
operation, maintenance, emergency and
spill response planning generally
protect all environmentally sensitive
areas, cultural resources, and economic
resources. The pipeline design and
construction standards specify how
pipeline components must be designed,
welded together, installed in the ditch,
and replaced to ensure the pipeline is
constructed in a safe manner. The
design and construction standards also
cover the design and location of valves
and flanges to minimize any potential
release. The operation and maintenance
standards specify the pipeline’s
acceptable operating pressure, require
personnel training, and require
operators to perform inspection,
monitoring, and testing to assure that
the pipeline continues to operate in a
safe manner. Emergency and spill
response planning regulations are also
in place that require the identification of
areas of environmental importance and
that operators have response capabilities
in place to minimize the release and

impact of a pipeline accident on these
resources.

In addition to current and intended
future pipeline safety regulations, there
are many other Federal, state, and local
government regulations in place to
protect sensitive resources. These
include regulations to protect drinking
water resources, threatened and
endangered species, critical habitats for
various species, and spawning areas.
Areas have been created and designated
to protect and maintain aquatic life,
wildlife, various natural resources, and
water resources. Permits from various
Federal, state, and local agencies are
needed before a pipeline can be
installed or construction to modify or
repair an existing line take place.
Environmental reviews and
consultations with resource experts are
routinely conducting as part of the
permit process. RSPA’s existing and
planned regulations complement these
other Federal, state, and local
government regulations on sensitive
drinking water and ecological resources.

Our Current Proposal for Identifying
USAs

We have developed our current
proposed process for identifying USAs
after extensive consultation with
drinking water experts, conservation
biologists, government agencies, and
other stakeholders. This identification
uses a process that begins by
designating and assessing
environmentally sensitive areas (ESAS),
determining which of these ESAs are
potentially more susceptible to
permanent or long term damage from a
hazardous liquid release (areas of
primary concern), and finally
identifying filtering criteria to determine
which areas of primary concern can be
reached by a release and sustain
permanent or long-term damage. The
areas that result are USAs.

RSPA has considered, but has not
included, everything listed in the
pipeline safety statute and the
Presidential memorandum that
accompanied the 1996 statute. RSPA
has focused on the resources that could
suffer permanent or long-term
environmental damage if affected by a
hazardous liquid release. RSPA has
looked beyond the boundaries of the
national parks, wetlands, wildlife
preservation areas, refuges, etc. to the
ecological species and drinking water
resources that could suffer irreparable
harm if affected by a hazardous liquid
release.

Cultural resources, recreational
resources, and economic resource areas
are not being considered in this NPRM.
These areas should be addressed as a

separate risk factor and under separate
regulations. We also believe that
drinking water and ecological resources
that do not qualify as USAs should also
be addressed as a separate risk factor
and under separate regulations. RSPA
currently protects these resources under
OPA'’s spill response plan requirements
and will consider if additional measures
are needed to better protect these areas.
RSPA will issue additional regulations
to protect these resources if it is
determined that additional protections
are needed.

The following discusses the areas of
primary concern and filtering criteria
that RSPA proposes as standards for
drinking water and ecological resources.

Drinking Water Resources: Areas of
Primary Concern

Drinking water resource areas of
primary concern are a subset of all
surface intakes and groundwater-based
drinking water supplies that provide
potable water for domestic, commercial,
and industrial users. Drinking water
resource areas of primary concern
include drinking water resources for
permanent communities such as cities
and towns, transient communities such
as campgrounds, or individual domestic
supplies for residential consumption.
As defined by the EPA, the drinking
water areas of primary concern that we
are proposing include the following:

A. Public Water Systems (PWS):
provide piped water for human
consumption to at least 15 service
connections or serve an average of at
least 25 people for at least 60 days each
year. These systems include the sources
of the water supplies—i.e., surface or
ground. PWS can be community, non-
transient non-community, or transient
non-community systems, as described
below:

1. Community Water System (CWS): a
PWS that provides water to the same
population year round.

2. Non-transient Non-community
Water System (NTNCWS): a PWS that
regularly serves at least 25 of the same
people at least six months of the year.
Examples of these systems include
schools, factories, and hospitals that
have their own water supplies.

3. Transient Non-community Water
System (TNCWS): a PWS that caters to
transitory customers in nonresidential
areas. Examples of these systems
include campgrounds, motels, rest
stops, and gas stations.

B. Wellhead Protection Areas
(WHPA): the surface and subsurface area
surrounding a well or well field that
supplies a public water system through
which contaminants are likely to pass
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and eventually reach the water well or
well field.

C. Sole Source Aquifers (SSA): areas
designated by the U.S. Environmental
Protection Agency under the Sole
Source Aquifer program as the “sole or
principal” source of drinking water for
an area. Such designations are made if
the aquifer’s ground water supplies 50%
or more of the drinking water for an
area, and if that aquifer were to become
contaminated, it would pose a public
health hazard.

Drinking Water Resources: Filtering
Criteria

Filtering criteria would be applied to
the drinking water areas of primary
concern to determine which of these
areas are USAs. We believe the
following filtering criteria would help
identify which drinking water areas of
primary concern are necessary for
uninterrupted consumption by human
populations and could be permanently
affected, or have long term damage,
from a hazardous liquid release.

A. Filter Criterion #1: TNCWS intakes
would not be designated as USAs.

B. Filter Criterion #2: For CWS and
NTNCWS that obtain their water supply
primarily from surface water sources,
and do not have an adequate alternative
source of water, the water intakes would
be designated as USAs.

C. Filter Criterion #3: For CWS and
NTNCWS that obtain their water supply
primarily from ground water sources,
where the source aquifer is identified as
a Class | or Class lla (as identified in
Pettyjohn et al., 1991; EPA Document:
EPA/600/2—91/043, August 1991; see
Attachment A), and do not have an
adequate alternative source of water, the
WHPA s for such systems would be
designated as USAs.

D. Filter Criterion #4: For CWS and
NTNCWS that obtain their water supply
primarily from ground water sources,
where the source aquifer is identified as
a Class Ilb, 11, or Class U (as identified
in Pettyjohn et al., 1991; EPA
Document: EPA/600/2-91/043, August
1991; see Attachment A,) the public
water systems that rely on these aquifers
would not be designated as USAs.

E. Filter Criterion #5: For CWS and
NTNCWS that obtain their water supply
primarily from ground water sources,
where the source aquifer is identified as
a Class | or Class lla (as identified in
Pettyjohn et al., 1991; EPA Document:
EPA/600/2-91/043, August 1991; see
Attachment A), and the aquifer is
designated as a sole source aquifer, an
area twice the WHPA would be
designated a USA.

Ecological Resources: Areas of Primary
Concern

On April 10-11, 1996, RSPA held a
public workshop to discuss the
elements that should define ecological
resources (61 FR 13144, March 26,
1996). Participants concluded that
ecological resources should include
fish, wildlife, plants, biota and their
habitats which may include land, air,
and/or water. Examples of ecological
resources are provided in a National
Oceanic and Atmospheric
Administration (NOAA) Guidance
Document issued in March 1994 (59 FR
14714). Ecological resources include
sensitive fish, wildlife, plant, and
habitat resources that are at risk from
hazardous liquid spills. These include
such resources as breeding, spawning,
and nesting areas; early life stage
concentration and nursery areas;
wintering or migratory areas; rare,
threatened, and endangered species
locations; and other types of high
concentration or sensitive areas.

Ecological areas of primary concern
are a subset of all ecological resources.
These areas of primary concern are areas
that contain ecological resources that
are potentially more susceptible to
permanent or long term environmental
damage.

We are proposing four resource
categories as ecological areas of primary
concern. These categories are
susceptible to permanent or long term
ecological damage due to inherent
characteristics of rarity, imperilment, or
the potential for loss of large segments
of an abundant population during
periods of migratory concentration.

A. Areas Containing Critically
Imperiled and Imperiled Species and
Subtaxa: These areas contain known
occurrences of animal and plant species
that have such limited distribution that
a hazardous liquid pipeline release
could affect a significant percentage of
the species population. There are a
number of species that are at risk of
extinction due to their extremely
restricted distribution or limited
numbers. These resources are identified,
ranked, and inventoried by Natural
Heritage Programs and Conservation
Data Centers in conjunction with The
Nature Conservancy (TNC). Under the
TNC approach, each species is assigned
a Global (or range-wide) Conservation
Status Rank. This rank is based on
several specific factors, including the
number of known occurrences or
populations, number of individuals,
health of the population, its extinction
potential, whether it is experiencing an
increasing or decreasing trend, and if
there are known threats to the species.

Ecological areas of primary concern
include occurrences of species and
subtaxa with the following Global
Ranks:

1. Critically imperiled: These species
demonstrate extreme rarity (5 or fewer
occurrences or fewer than 1,000
individuals) or extreme vulnerability to
extinction due to some natural or man-
made factor. There are approximately
1,300 species in the United States which
are ranked as critically imperiled
globally. Rare or extremely vulnerable
subtaxa which are critically imperiled
are included in this category, despite
the conservation status of the species as
a whole.

2. Imperiled: These species
demonstrate rarity (6 to 20 occurrences
or 1,000 to 3,000 individuals) or
vulnerability to extinction due to some
natural or man-made factor. There are
approximately 1,800 species in the
United States ranked as imperiled. Rare
or vulnerable subtaxa which are
imperiled are included in this category,
despite the conservation status of the
species as a whole.

B. Areas Containing Federally Listed
Threatened and Endangered (T&E)
Species: These areas contain known
occurrences of animal and plant species
that have been listed and are protected
under the Endangered Species Act of
1973, as amended (ESA73) (16 U.S.C.
1531 et seq.). A summary of these listed
species is published annually as the
“List of Endangered and Threatened
Wildlife and Plants’ (50 CFR 17.11 and
17.12). There are currently more than
1,000 listed T&E species in the United
States.

The term “‘endangered species” is
defined as ““any species which is in
danger of extinction throughout all or a
significant portion of its range” (16
U.S.C. 1532). The term “‘threatened
species” is defined as *‘any species
which is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range” (16
U.S.C. 1532). The term species includes
species, subspecies, and distinct
vertebrate populations.

In addition, a species that has been
proposed or is a candidate to become a
T&E species will become an ecological
area of primary concern upon its final
listing as a T&E species in the Federal
Register.

C. Areas Containing Depleted Marine
Mammal Species: These areas contain
known occurrences of depleted species
identified and protected under the
Marine Mammal Protection Act of 1972,
as amended (MMPA) (16 U.S.C. 1361 et
seq.). The term “depleted” refers to
marine mammal species that are listed
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as T&E or are below their optimum
sustainable populations (16 U.S.C.
1362). The term “‘species’ includes
species, subspecies, or population
stocks. There are currently 18 species
listed as ““depleted”” under the MMPA.
Eleven of these species are also listed as
endangered and three of these species
are listed as threatened under the
ESA73.

The term ““marine mammal’’ is
defined as ““any mammal which is
morphologically adapted to the marine
environment (including sea otters and
members of the orders Sirenia,
Pinnipedia, and Cetacea), or primarily
inhabits the marine environment (such
as the polar bear)” (16 U.S.C. 1362). The
order Sirenia includes manatees, the
order Pinnipedia includes seals, sea
lions, and walruses, and the order
Cetacea includes dolphins, porpoises,
and whales.

D. Areas Containing a Large
Percentage of the World’s Population of
a Migratory Waterbird Species: These
areas contain very high concentrations
of the world’s population of a species
for a short time. An example would be
those areas of the Delaware Bay where
a major portion of the world population
of red knot (a shorebird species) stop-
over to feed during migration.

Two programs of international
significance are responsible for
identifying and delimiting areas where
significant populations of migratory
waterbirds congregate during critical
periods. The first program, the Western
Hemisphere Shorebird Reserve Network
(WHSRN), ranks migratory shorebird
concentration areas into four different
categories on the basis of biological
criteria. These four categories are:

1. Hemispheric reserves—these areas
host at least 500,000 shorebirds
annually or 30% of a species flyway
population;

2. International reserves—these areas
host 100,000 shorebirds annually or
15% of a species flyway population;

3. Regional reserves—these areas host
20,000 shorebirds annually or 5% of a
species flyway population; and

4. Endangered species reserves—these
areas are critical to the survival of
endangered species and ho minimum
number of birds is required.

Eighteen WHSRN sites have been
established in the United States (Table
1).

A second program, The Convention
on Wetlands of International Importance
Especially as Waterfowl Habitat
(Ramsar), is dedicated to identifying
globally critical wetland areas
supporting migratory waterfowl. The
establishment of a Ramsar site (Ramsar

Atrticles, 1996) includes the following
specific criteria for waterfowl:

1. A wetland area that regularly
supports 20,000 waterfowl, or

2. A wetland area that regularly
supports substantial numbers of
individuals from particular groups of
waterfowl, indicative of wetland values,
productivity, or diversity, or

3. Where data on populations are
available, a wetland area that regularly
supports 1% of the individuals in a
population of one species or subspecies
of waterfowl.

There are a total of 17 Ramsar sites in
the United States. See table 1 in the
appendix to this document.

Additional information on the Ramsar
and WHSRN sites is available on the
internet or from the U.S. Fish and
Wildlife Service, Office of International
Affairs.

Ecological Resources: Filter Criteria

Filter criteria would be applied to the
ecological resource areas of primary
concern to determine which are most
susceptible to permanent or long term
environmental damage from a
hazardous liquid pipeline spill. These
resources would be ecological USAs.

We are proposing three ecological
filter criteria that are consistent with
current trends in conservation ecology
to identify areas with critically
imperiled species, multi-species
protection sites, and migratory
waterbird concentrations. The three
criteria would be applied in a multi-
tiered process where all ecological areas
of primary concern receive repetitive
consideration for USA status. For
example, an ecological area of primary
concern is first subjected to filter
criterion 1, areas with critically
imperiled species, and may be
designated an USA at this point. If the
ecological area of primary concern does
not meet filter criterion 1, it then
receives consideration under filter
criterion 2, multi-species protection
areas, and may be designated an USA at
this point. If the ecological area of
primary concern does not meet filter
criterion 2, it receives consideration
under filter criterion 3, migratory
waterbird concentration areas, and may
be designated an USA at this point. If
the ecological area of primary concern
does not meet filter criterion 3, it
remains an ecological area of primary
concern. All ecological areas of primary
concern must be periodically reviewed
to consider changes in resource
information or status. An ecological area
of primary concern would become a
USA once it meets one of the filtering
criteria.

A. Filter Criterion 1: Areas With
Critically Imperiled Species

Filter criterion 1 selects those
ecological areas of primary concern that
contain viable occurrences of species or
subtaxa designated as critically
imperiled globally to be USAs. These
species or subtaxa demonstrate extreme
rarity or extreme vulnerability to
extinction due to some natural or man-
made factor. They typically have five or
fewer occurrences or fewer than 1,000
individuals globally. In some cases,
species or subtaxa may be identified as
critically imperiled because they are
subject to an extreme threat of
extinction due to factors other than low
number of occurrences or individuals.

The critically imperiled designation
includes a wide variety of plant and
animal species and subtaxa. It includes
approximately 64% of the listed
threatened and endangered species and
53% of those species currently
designated by the Departments of
Interior and Commerce as proposed or
as candidates for listing under ESA73.
This filter criterion also selects an
additional number of plant and animal
species and subtaxa not designated
under ESA73. All ecological areas of
primary concern meeting this criterion
would be considered USAs. Ecological
areas of primary concern that do not
meet filter criterion 1 would then be
considered under filter criteria 2 and 3.

B. Filter Criterion 2: Multi-species
Protection Areas

Filter criterion 2 selects the ecological
areas of primary concern that form
multi-species assemblages. Multi-
species assemblages are defined as areas
where three or more different critically
imperiled or imperiled species,
threatened or endangered species,
depleted marine mammals, or migratory
waterbird concentrations co-occur.
These areas are valuable since they
often represent unique ecosystems.
Multi-species protection areas also
protect a greater number of sensitive
resources per site location.

C. Filter Criterion 3: Migratory
Waterbird Concentration Areas

Filter criterion 3 selects the ecological
areas of primary concern that are
designated Ramsar sites. Filter criterion
3 also selects the ecological areas of
primary concern that are WHSRN sites
ranked as hemispheric, international, or
endangered species reserves. These
areas are valuable since significant
populations of migratory waterbirds
congregate in these areas during critical
periods. Relatively common species
may be at risk at such sites. In some
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cases, as much as 80% of the entire
North American population of a
particular species may occur at one of
these sites during critical concentration
periods.

Pilot Test

RSPA published a Notice of Intent to
Pilot Test (64 FR 38173) on July 15,
1999. This notice announced the
commencement of a pilot test to
determine if the definition described in
this NPRM could be used to identify
and locate unusually sensitive drinking
water and ecological resources using
available data from government agencies
and environmental organizations. RSPA
is conducting the pilot test using the
States of Texas, California, and
Louisiana to test this proposed USA
definition due to the large number of
hazardous liquid pipelines in these
states and the considerable drinking
water and ecological resources that exist
in these states. RSPA and others will
use the results to evaluate whether the
proposed definition identifies the
majority of unusually sensitive areas
and whether environmental data is
accessible and appropriate to support
the proposed definition. The results of
this pilot test will be used to create an
industry guidance document on
unusually sensitive areas.

In this pilot test RSPA is:

¢ ldentifying pertinent drinking water
data that have been created and
maintained by Federal or state
government agencies, environmental
groups, or private organizations. This
includes data on public drinking water
systems, aquifers, sole source aquifers,
wellhead protection areas, alternative
drinking water resources, and aquifer
vulnerabilities.

« ldentifying pertinent ecological data
that have been created and maintained
by Federal or state government agencies,
environmental groups, or private
organizations. This includes data on
threatened and endangered species,
critically imperilled and imperilled
species, depleted marine mammal
species, and areas containing a large
percentage of the world’s population of
a migratory waterbird species.

« ldentifying data on land features,
such as the location of wetlands, rivers,
transportation networks, and water
routes (including flow direction).

¢ Obtaining, where possible, all
pertinent drinking water, ecological,
and land feature data. All problems
encountered in gathering the data are
being documented.

e Determining if the obtained data
can be used with the proposed USA
definition to identify and locate USAs.
This includes reviewing the data for

accuracy, attributes, format, restrictions
on use, and determining if the resources
and features were mapped with
sufficient precision.

« Processing the data, using a
geographic information system (GIS),
according to the proposed USA
definition. Identifying all problems
encountered in processing the data.

e Comparing the USA pilot results to
other preservation area identification
efforts, where possible, and to all
threatened and endangered specie areas.

RSPA will publish a Notice of
Availability in the Federal Register and
put the results of this pilot test on the
OPS’s Web Page: http://ops.dot.gov for
review and comment as soon as the
results are available. We currently
expect to have the results in April 2000.

Technical Review

Drinking water and ecological
resource experts will review the pilot
test to determine whether the results
identify the majority of unusually
sensitive areas within the three pilot
states. These experts will come from the
Departments of Interior, Agriculture,
and Commerce, the Environmental
Protection Agency, state Nature
Conservancies and Heritage Programs.
We will also use experts on drinking
water and ecological resources from
state agencies, including the Texas
Railroad Commission, Texas Parks and
Wildlife, the Louisiana Department of
Environmental Quality, the Louisiana
Department of Wildlife and Fisheries,
the California Department of Fish and
Game, and the California State Fire
Marshals Office.

These peer reviewers will help to
identify other data sets that might be
utilized and other resources that might
be considered, and to improve the
capability of the proposed USA
definition to identify the majority of
USAs within the three states. RSPA will
publish a Notice of Availability in the
Federal Register and the results of this
peer review on OPS’s Web Page: http:/
/ops.dot.gov as soon as the results are
available.

RSPA will also present this NPRM
and the USA pilot results to the
Technical Hazardous Liquid Pipeline
Safety Standards Committee
(THLPSSC). The THLPSSC is
responsible for reviewing proposed
federal hazardous liquid pipeline safety
standards and reporting on their
feasibility, reasonableness, and
practicability. Representatives on the
THLPSSC include the Minerals
Management Service, City of
Fredericksburg Virginia, U.S.
Department of Agriculture, U.S.
Department of Commerce, Virginia State

Corporation Commission,
Environmental Defense Fund, The
Nature Conservancy, Kenai Peninsula,
Atlantic Consultants, Southwest
Research Institute, Buckeye Pipe Line,
Lakehead Pipe Line, Kinder Morgan
Energy Partners, and Mobil Pipe Line.

Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Policies and Procedures

The Office of Management and Budget
(OMB) does not consider this proposed
rulemaking to be a significant regulatory
action under Section 3(f) of Executive
Order 12866 (58 FR 51735; October 4,
1993). Therefore, OMB has not reviewed
this rulemaking document. DOT does
not consider this proposed rulemaking
significant under its regulatory policies
and procedures (44 FR 11034; February
26, 1979).

This proposed definition will have no
cost impact on the pipeline industry or
the public because it is only a
definition. It requires no immediate
action on the part of pipeline operators.
Potentially, it could impact current or
future regulations but this would
require specific rulemaking action.
Because there is no accompanying
action requiring anything of pipeline
operators, there is no need to examine
the cost impact. If future rulemakings
require that operators take any specific
actions on pipelines that are in
unusually sensitive areas, then RSPA
will perform a cost-benefit analysis to
determine any potential impact.
Because operators are taking no actions
there are also no specific benefits
attributable to this proposed definition.

B. Regulatory Flexibility Act

The proposed rule would not impose
additional requirements on pipeline
operators, including small entities that
operate regulated pipelines. Based on
the above information showing that
there is no economic impact of this
proposed rulemaking, | certify, pursuant
to Section 605 of the Regulatory
Flexibility Act (5 U.S.C. 605), that this
proposed rulemaking would not have a
significant economic impact on a
substantial number of small entities.

C. Executive Order 13084

The proposed rule has been analyzed
in accordance with the principles and
criteria contained in Executive Order
13084, “‘Consultation and Coordination
with Indian Tribal Governments.”
Because the proposed rules would not
significantly or uniquely affect the
Indian tribal governments, the funding
and consultation requirements of
Executive Order 13084 do not apply.
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D. Paperwork Reduction Act

This proposed rulemaking contains
no information collection that is subject
to review by OMB under the Paperwork
Reduction Act of 1995.

E. Unfunded Mandates Reform Act of
1995

This proposed rulemaking would not
impose unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It would not result in costs of
$100 million or more to either State
local, or tribal governments, in the
aggregate, or to the private sector, and
would be the least burdensome
alternative that achieves the objective of
the rule.

F. National Environmental Policy Act

We have analyzed the proposed rule
for purposes of the National
Environmental Policy Act (42 U.S.C.
4321 et seq.) The information and
analysis provided in the Environmental
Assessment demonstrate that the
proposed action to define USAs in Part
195.2 and 195.6 will not have any
significant environmental impact.
However, as discussed in the
Environmental Assessment, RSPA is
considering several rulemakings that
will provide additional protection for
the USAs that will be identified using
this definition. At the time these
rulemakings are proposed, RSPA will
perform Environmental Assessments to
determine the impacts on the
environment of these new requirements.
The Environmental Assessment
document is available for review in the
docket.

G. Impact on Business Processes and
Computer Systems

Many computers that use two digits to
keep track of dates will, on January 1,
2000, recognize “‘double zero” not as
2000 but as 1900. This glitch, the Year
2000 problem, could cause computers to
stop running or to start generating
erroneous data. The Year 2000 problem
poses a threat to the global economy in
which Americans live and work. With
the help of the President’s Council on
Year 2000 Conversion, Federal agencies
are reaching out to increase awareness
of the problem and to offer support. We
do not want to impose new
requirements that would mandate
business process changes when the
resources necessary to implement those
requirements would otherwise be
applied to the Year 2000 Problem. This
notice of proposed rulemaking does not
propose business process changes or
require modifications to computer
systems. Because this notice apparently
does not affect the ability of

organizations to respond to the Year
2000 problem, we do not intend to delay
the effectiveness of the regulatory
definition proposed in this notice.

H. Executive Order 12612

This action would not have
substantial direct effects on states, on
the relationship between the Federal
Government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612
(52 FR 41685; October 30, 1987), RSPA
has determined that the proposed
regulation does not have sufficient
federalism implications to warrant
preparation of a Federalism Assessment.

List of Subjects in 49 CFR Part 195

Anhydrous Ammonia, Carbon
dioxide, Hazardous liquids, Petroleum,
Pipeline Safety.

In consideration of the foregoing,
RSPA hearby proposes to amend 49 CFR
Part 195 as follows:

PART 195—[AMENDED]

1. The authority citation for Part 195
continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60109, 60118, and 49 CFR 1.53.

2. Section 195.2 would be revised by
adding the following definition in
alphabetical order to read as follows:

8§195.2 Definitions.

* * * * *

Unusually sensitive area (USA) means
a drinking water or ecological resource
area that is unusually sensitive to
environmental damage from a
hazardous liquid pipeline release, as
identified under §195.6.

3. Section 195.6 would be added to
read as follows:

§195.6 Unusually Sensitive Areas (USASs).

As used in this part, an USA means
a drinking water or ecological resource
area that is unusually sensitive to
environmental damage from a
hazardous liquid pipeline release.

(a) For drinking water resources: (1)
The water intake for a Community
Water System (CWS), as defined under
§195.6(c), or a Non-transient Non-
community Water System (NTNCWS),
as defined under §195.6(c), that obtains
its water supply primarily from a
surface water source and does not have
an adequate alternative source of water,

(2) The Wellhead Protection Area
(WHPA) for a CWS, as defined under
§195.6(c), or a NTNCWS that obtains its
water supply from a Class | or Class IIA
aquifer, as defined under 8 195.6(c), and

does not have an adequate alternative
source of water, or

(3) An area twice the WHPA for a
CWS or a NTNCWS that obtains its
water supply primarily from a sole
source Class | or Class lla aquifer and
does not have an alternative source of
water.

(b) For ecological resources: (1) An
area containing critically imperiled
species, as defined under § 195.6(c),

(2) A multi-species protection area, as
defined under §195.6(c), or

(3) A migratory waterbird
concentration area, as defined under
§195.6(c).

(c) As used in this part—Class |
Aguifer means an aquifer that is
surficial or shallow, permeable, and is
highly vulnerable to contamination. A
Class | aquifer may be a:

(1) Unconsolidated Aquifer (Class la)
that consists of surficial,
unconsolidated, and permeable alluvial,
terrace, outwash, beach, dune and other
similar deposits. These aquifers
generally contain layers of sand and
gravel that, commonly, are interbedded
to some degree with silt and clay. Not
all Class la aquifers are important water-
bearing units, but they are likely to be
both permeable and vulnerable. The
only natural protection of these aquifers
is the thickness of the unsaturated zone
and the presence of fine-grained
material.

(2) Soluble and Fractured Bedrock
Aquifer (Class Ib). Lithologies in this
class include limestone, dolomite, and,
locally, evaporitic units that contain
documented karst features or solution
channels, regardless of size. Generally
these aquifers have a wide range of
permeability. Also included in this class
are sedimentary strata, and
metamorphic and igneous (intrusive and
extrusive) rocks that are significantly
faulted, fractured, or jointed. In all cases
groundwater movement is largely
controlled by secondary openings. Well
yields range widely, but the important
feature is the potential for rapid vertical
and lateral ground water movement
along preferred pathways, which result
in a high degree of vulnerability.

(3) Semiconsolidated Aquifer (Class
Ic) that generally contains poorly to
moderately indurated sand and gravel
that is interbedded with clay and silt.
This group is intermediate to the
unconsolidated and consolidated end
members. These systems are common in
the Tertiary age rocks that are exposed
throughout the Gulf and Atlantic coastal
states. Semiconsolidated conditions also
arise from the presence of intercalated
clay and caliche within primarily
unconsolidated to poorly consolidated
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units, such as occurs in parts of the
High Plains Aquifer.

(4) Covered Aquifer (Class Id) that is
any Class | aquifer overlain by less than
50 feet of low permeability,
unconsolidated material, such as glacial
till, lacustrian, and loess deposits.

Class Ila aquifer means a Higher Yield
Bedrock Aquifer that is consolidated
and is moderately vulnerable to
contamination. These aquifers generally
consist of fairly permeable sandstone or
conglomerate that contain lesser
amounts of interbedded fine grained
clastics (shale, siltstone, mudstone) and
occasionally carbonate units. In general,
well yields must exceed 50 gallons per
minute to be included in this class.
Local fracturing may contribute to the
dominant primary porosity and
permeability of these systems.

Community Water System (CWS)
means a public water system that
provides water to the same population
year round.

Critically imperiled species means a
species of extreme rarity, based on The
Nature Conservancy’s Global
Conservation Status Rank. These species
have 5 or fewer occurrences or fewer
than 1,000 individuals, or are extremely
vulnerable to extinction due to some
natural or man-made factor.

Depleted Marine Mammal species
means a species that has been identified
and is protected under the Marine
Mammal Protection Act of 1972, as
amended (MMPA) (16 U.S.C. 1361 et
seq.). The term “depleted” refers to
marine mammal species that are listed
as threatened or endangered, or are
below their optimum sustainable
populations (16 U.S.C. 1362). The term
“marine mammal’ means “‘any mammal
which is morphologically adapted to the
marine environment (including sea
otters and members of the orders
Sirenia, Pinnipedia, and Cetacea), or
primarily inhabits the marine
environment (such as the polar bear)”
(16 U.S.C. 1362). The order Sirenia
includes manatees, the order Pinnipedia
includes seals, sea lions, and walruses,
and the order Cetacea includes
dolphins, porposes, and whales.

Imperiled species means a rare
species, based on The Nature
Conservancy’s Global Conservation
Status Rank. These species have 6 to 20
occurrences or 1,000 to 3,000

individuals, or are vulnerable to
extinction due to some natural or man-
made factor.

Migratory waterbird concentration
area means a designated Ramsar site or
Western Hemisphere Shoreline Reserve
Network site ranked as hemispheric,
international, or endangered species
reserve.

Multi-species protection area means
an area where three or more different
critically imperiled or imperiled
species, threatened or endangered
species, depleted marine mammals, or
migratory waterbird concentrations co-
occur.

Non-transient Non-community Water
System (NTNCWS) means a public
water system that regularly serves at
least 25 of the same people at least six
months of the year. Examples of these
systems include schools, factories, and
hospitals that have their own water
supplies.

Public Water System (PWS) means a
system that provides piped water for
human consumption to at least 15
service connections or serves an average
of at least 25 people for at least 60 days
each year. These systems include the
sources of the water supplies—i.e.,
surface or ground. PWS can be
community, non-transient non-
community, or transient non-
community systems.

Ramsar site means a site that has been
designated under The Convention on
Wetlands of International Importance
Especially as Waterfowl Habitat
program. Ramsar sites are globally
critical wetland areas that support
migratory waterfowl. These include
wetland areas that regularly support
20,000 waterfowl; wetland areas that
regularly support substantial numbers of
individuals from particular groups of
waterfowl, indicative of wetland values,
productivity, or diversity; or wetland
areas that regularly support 1% of the
individuals in a population of one
species or subspecies of waterfowl.

Sole Source Aquifer (SSA) means an
area designated by the U.S.
Environmental Protection Agency under
the Sole Source Aquifer program as the
**sole or principal’ source of drinking
water for an area. Such designations are
made if the aquifer’s ground water
supplies 50% or more of the drinking
water for an area, and if that aquifer

were to become contaminated, it would
pose a public health hazard.

Species means species, subspecies,
population stocks, or distinct vertebrate
populations.

Threatened and Endangered Species
(T&E) means an animal or plant species
that has been listed and is protected
under the Endangered Species Act of
1973, as amended (ESA73) (16 U.S.C.
1531 et seq.). “Endangered species” is
defined as ““any species which is in
danger of extinction throughout all or a
significant portion of its range” (16
U.S.C. 1532). “Threatened species” is
defined as ““any species which is likely
to become an endangered species within
the foreseeable future throughout all or
a significant portion of its range” (16
U.S.C. 1532).

Transient Non-Community Water
System (TNCWS) means a public water
system that caters to transitory
customers in nonresidential areas.
Examples of these systems include
campgrounds, motels, rest stops, and
gas stations.

Wellhead Protection Area (WHPA)
means the surface and subsurface area
surrounding a well or well field that
supplies a public water system through
which contaminants are likely to pass
and eventually reach the water well or
well field.

Western Hemisphere Shorebird
Reserve Network (WHSRN) site means
an area that contains migratory
shorebird concentrations and has been
designated as a hemispheric reserve,
international reserve, regional reserve,
or endangered species reserve.
Hemispheric reserves host at least
500,000 shorebirds annually or 30% of
a species flyway population.
International reserves host 100,000
shorebirds annually or 15% of a species
flyway population. Regional reserves
host 20,000 shorebirds annually or 5%
of a species flyway population.
Endangered species reserves are critical
to the survival of endangered species
and no minimum number of birds is
required.

Richard B. Felder,
Associate Administrator for Pipeline Safety.

Appendix

Note: This appendix will not appear in the
Code of Federal Regulations.

TABLE 1.—CURRENTLY RECOGNIZED MIGRATORY WATERBIRD PROTECTION AREAS IN THE U.S.

Site name State (SAES Location coordinates
Ramsar Sites:
Ash Meadows National Wildlife Refuge ..........ccccocevviiniiiinennn. Nevada ......cccocviriiinieiiieiece, 9,509 | 36°25'N 116°20'W
BOliNAS LAGOON ...coiiiiiiiiiieeiiite ettt California ......cccocveeviiiieniiieeeeenn 445 | 37°55'N 112°41'W
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TABLE 1.—CURRENTLY RECOGNIZED MIGRATORY WATERBIRD PROTECTION AREAS IN THE U.S.—Continued

Site name State %r'ég Location coordinates
Cache-Lower White RIVETS .........cccoveiiiiiiiiiiieiieeee e Arkansas .........ccccveiniiniinieenn, 81,376 | 34°40'N 091°11'W
Cache River-Cypress Creek Wetlands . lllinois 24,281 | 37°13'N 089°08'W
Caddo LAKE .....oovieiiiiiee e Texas 8,382 | 32°45'N 094°08'W
Catahoula Lake ........ccooiiiiiiiiiiie e Louisiana ........cccceiieiiiiiienniieee 12,150 | 31°30'N 092°06'W
Chesapeake Bay Estuarine Complex ... Virginia ... 45,000 | 38°00'N 076°20'W
Cheyenne Bottoms State Game Area .................... Kansas ...... 8,036 | 38°29'N 098°40'W
Connecticut River Estuary & Tidal Wetland Complex ... Connecticut .......cccceevevveennns 6,484 | 41°15'N 072°18'W
Delaware Bay EStuary .........cccccovieeniiieesiieeesieennn Delaware and New Jersey . 51,252 | 39°11'N 075°14'W
Edwin B Forsythe National Wildlife Refuge ..... New Jersey ........ccceceevennn. 13,080 | 39°36'N 074°17'W
Everglades National Park MR .........cccciiiiiiiiiieeeec e Florida .....cccooiiiiiiiiee 566,143 | 25°00'N 080°55'W
HOMCON MArSh ....ooiiiiiiiiee e WISCONSIN ..ot 12,911 | 43°30'N 088°38'W
Izembek Lagoon National Wildlife Refuge .... Alaska 168,433 | 55°45'N 162°41'W
Okefenokee National Wildlife Refuge ........cccccoevvvevieeciciee e, Georgia, Florida ........ccccccvvevneen. 159,889 | 30°49'N 082°20'W
Pelican Island National Wildlife Refuge .........cccccoviieniiiiiiinennne Florida .....cccooiiiiiiiieee 1,908 | 27°48'N 080°25'W
Sand Lake National Wildlife Refuge ........ccccevvieviviee v South Dakota ......ccccccevevviverenennnn. 8,700 | 45°45'N 098°15'W
WHSRN Sites:

Copper RIVEr DA ......ccocviveiiiee e Alaska.

Kachemak Bay ..... Alaska.

Mono Lake ......... California.

GrasSlandsS .....ooooiieiiiiiee s California.

San FrancisCo Bay ......ccoccvveiiiiiieiiie e California.

Delaware Bay
American Falls
Cheyenne Bottoms ..
Quivira
Barrier Islands ...
Benton Lake
Stillwater
Salt Plains
Cape Roman
Bolivar Flats
Brazoria Refuge Complex .
Great Salt Lake
Gray'’s Harbor ....

Delaware, New Jersey.
Idaho.

Kansas.

Kansas.

Maryland, Virginia.
Montana.

Nevada.
Oklahoma.

South Carolina.
Texas.

Texas.

Utah.

Washington.

Attachment A

Recommended Data Source: EPA Report
600/2—-91/043. Regional Assessment of
Aquifer Vulnerability and Sensitivity in the
Conterminous United States. Office of
Research and Development. Washington, DC.
319pp.

The following information was obtained
from pages 6-8 of the above report:

Class | Aquifers (Surficial or Shallow,
Permeable Units; Highly Vulnerable to
Contamination)

Unconsolidated Aquifers (Class la)

Class la aquifers consist of surficial,
unconsolidated, and permeable alluvial,
terrace, outwash, beach, dune and other
similar deposits. These units generally
contain layers of sand and gravel that,
commonly, are interbedded to some degree
with silt and clay. Not all deposits mapped
as Class la are important water-bearing units,
but they are likely to be both permeable and
vulnerable. The only natural protection of
aquifers of this class is the thickness of the
unsaturated zone and the presence of fine-
grained material.

Soluble and Fractured Bedrock Aquifers
(Class Ib)

Lithologies in this class include limestone,
dolomite, and, locally, evaporitic units that
contain documented karst features or
solution channels, regardless of size.

Generally these systems have a wide range in
permeability. Also included in this class are
sedimentary strata, and metamorphic and
igneous (intrusive and extrusive) rocks that
are significantly faulted, fractured, or jointed.
In all cases groundwater movement is largely
controlled by secondary openings. Well
yields range widely, but the important
feature is the potential for rapid vertical and
lateral ground water movement along
preferred pathways, which result in a high
degree of vulnerability.

Semiconsolidated Aquifers (Class Ic)

Semiconsolidated systems generally
contain poorly to moderately indurated sand
and gravel that is interbedded with clay and
silt. This group is intermediate to the
unconsolidated and consolidated end
members. These systems are common in the
Tertiary age rocks that are exposed
throughout the Gulf and Atlantic coastal
states. Semiconsolidated conditions also
arise from the presence of intercalated clay
and caliche within primarily unconsolidated
to poorly consolidated units, such as occurs
in parts of the High Plains Aquifer.

Covered Aquifers (Class Id)
This class consists of any Class | aquifer
that is overlain by less than 50 feet of low

permeability, unconsolidated material, such
as glacial till, lacustrian, and loess deposits.

Class Il Aquifers (Consolidated Bedrock
Aquifers; Moderately Vulnerable)

Higher Yield Bedrock Aquifers (Class lla)

These aquifers generally consist of fairly
permeable sandstone or conglomerate that
contain lesser amounts of interbedded fine
grained clastics (shale, siltstone, mudstone)
and occasionally carbonate units. In general,
well yields must exceed 50 gpm to be
included in this class. Locally fracturing may
contribute to the dominant primary porosity
and permeability of these systems.

Lower Yield Bedrock Aquifers (Class Ilb)

In most cases, these aquifers consist of
sedimentary or crystalline rocks. Most
commonly, lower yield systems consist of the
same clastic rock types present in the higher
yield systems, but in the former case grain
size is generally smaller and the degree of
cementation or induration is greater, both of
which lead to a lower permeability. In many
existing and ancient mountain regions, such
as the Appalachians (Blue Ridge and
Piedmont), the core consists of crystalline
rocks that are fractured to some degree. Well
yields are commonly less than 50 gpm,
although they may be larger in valleys than
on interstream divides.

Covered Bedrock Aquifers (Class llc)

This group consists of Class lla and b
aquifers that are overlain by less than 50 feet
of unconsolidated material of low
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permeability, such as glacial till, lacustrian,
or loess deposits. It is assumed that most
Class V wells are relatively shallow and,
therefore, 50 feet or less of fine grained cover
could reduce but not necessarily eliminate
the vulnerability of underlying Class Il
systems.

Class Il (Consolidated or Unconsolidated
Aquifers That Are Overlain by More Than 50
Feet of Low Permeability Material; Low
Vulnerability)

Aquifers of this type are the least
vulnerable of all the classes because they are
naturally protected by a thick layer of fine
grained material, such as glacial till or shale.
Examples include parts of the Northern Great
Plains where the Pierre Shale of Cretaceous
age crops out over thousands of square miles
and is hundreds of feet thick. In many of the
glaciated states, till forms an effective cover
over bedrock or buried outwash aquifers, and
elsewhere alternating layers of shale,
siltstone, and fine grained sandstone insulate
and protect the deeper major water bearing
zones * * *

Class U (Undifferentiated Aquifers)

This classification is used where several
lithologic and hydrologic conditions are
present within a mappable area. Units are
assigned to this class because of constraints
of mapping scale, the presence of
undelineated members within a formation or
group, or the presence of nonuniformly
occurring features, such as fracturing. This
class is intended to convey a wider range of
vulnerability than is usually contained
within any other single class.

Subclass V (Variable Covered Aquifers)

The modifier “v”’, such as Class lla-v, is
used to describe areas where an
undetermined or highly variable thickness of
low permeability sediments overlie the major
water bearing zone. To provide the largest
amount of information, the underlying
aquifer was mapped as if the cover were
absent, and the ‘v’ designation was added to
the classification. The “v"’ indicates that a
variable thickness of low permeability
material covers the aquifer and, since the
thickness of the cover, to a large degree,
controls vulnerability, this aspect is
undefined.

[FR Doc. 99-33614 Filed 12-29-99; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 531
[NHTSA-99-6676]

Passenger Automobile Average Fuel
Economy Standards; Proposed
Decision to Grant Exemption

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Proposed decision.

SUMMARY: This proposed decision
responds to a petition filed by
DeTomaso Automobiles, Ltd.
(DeTomaso) requesting that it be
exempted from the generally applicable
average fuel economy standard of 27.5
miles per gallon (mpg) for model years
2000 and 2001, and that, for DeTomaso,
lower alternative standards be
established. In this document, NHTSA
proposes that the requested exemption
be granted to DeTomaso and that
alternative standards of 22.0 mpg be
established for MY’s 2000 and 2001.

DATES: Comments on this proposed
decision must be received on or before
January 31, 2000.

ADDRESSES: Comments on this proposal
must refer to the docket number and
notice number in the heading of this
notice and be submitted, preferably in
ten copies, to: Docket Section, Room
5109, National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC 20590. Docket
hours are 9:30 a.m. to 4 p.m., Monday
through Friday.

FOR FURTHER INFORMATION CONTACT: Mr.
Sanjay Patel, Office of Planning and
Consumer Programs, NHTSA, 400
Seventh Street, S.W., Washington, DC
20590. Mr. Patel’s telephone number is:
(202) 366—-0307.

SUPPLEMENTARY INFORMATION:

Statutory Background

Pursuant to 49 U.S.C. section
32902(d), NHTSA may exempt a low
volume manufacturer of passenger
automobiles from the generally
applicable average fuel economy
standards if NHTSA concludes that
those standards are more stringent than
the maximum feasible average fuel
economy for that manufacturer and if
NHTSA establishes an alternative
standard for that manufacturer at its
maximum feasible level. Under the
statute, a low volume manufacturer is
one that manufactured (worldwide)
fewer than 10,000 passenger
automobiles in the second model year
before the model year for which the

exemption is sought (the affected model

year) and that will manufacture fewer
than 10,000 passenger automobiles in
the affected model year. In determining
the maximum feasible average fuel
economy, the agency is required under
49 U.S.C. 32902(f) to consider:

(1) Technological feasibility.

(2) Economic practicability.

(3) The effect of other Federal motor
vehicle standards on fuel economy, and
(4) The need of the United States to

conserve energy.
The statute permits NHTSA to
establish alternative average fuel

economy standards applicable to
exempted low volume manufacturers in
one of three ways: (1) a separate
standard for each exempted
manufacturer; (2) a separate average fuel
economy standard applicable to each
class of exempted automobiles (classes
would be based on design, size, price,
or other factors); or (3) a single standard
for all exempted manufacturers.

Background Information on DeTomaso

DeTomaso Automobiles, Ltd. is a
Delaware Corporation under common
ownership with DeT. Auto Srl., an
Italian corporation that produces
DeTomaso automobiles in Italy and
distributes them worldwide. These
DeTomaso automobiles are produced
under a license granted by DeTomaso
Modena SpA., an Italian corporation
owned by Alejandro DeTomaso. DeT
Auto Srl. and DeTomaso Automobiles
Ltd. produce fewer than 10,000 cars
worldwide each year and are not owned
by, or under common control with, any
other auto company.

The DeTomaso marque has always
provided high performance through
technology and weight reduction.
DeTomaso vehicles were last exported
to the United States in the late 1970’s.
The number of vehicles imported
annually at that time was quite small.
DeTomaso traditionally produces fewer
than 2000 vehicles each year.

For the 2000 and 2001 model years,
DeTomaso’s product-line for the U.S.
market consists of the DeTomaso
Mangusta, a two-seat convertible sports
car powered by a 4.6 liter Ford V-8.
This model will be the only vehicle
imported by DeTomaso and the
company projects that it will import 300
vehicles for MY 2000 and 500 vehicles
for MY 2001. These projected sales
volumes are consistent with its status as
a low volume importer.

The DeTomaso Petition

NHTSA'’s regulations on low volume
exemptions from CAFE standards state
that petitions for exemption are
submitted “‘not later than 24 months
before the beginning of the affected
model year, unless good cause for later
submission is shown.” (49 CFR
525.6(b).)

NHTSA received a joint petition from
DeTomaso Automobiles Ltd.
(DeTomaso) on June 20, 1998, seeking
exemption from the passenger
automobile fuel economy standards for
MYs 2000—-2001. This joint petition was
filed less than 24 months before the
beginning of MYs 2000 and 2001 and
was therefore untimely under 49 C.F.R.
526.6(b). DeTomaso indicates that its
decision to enter the U.S. market for MY
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2000 was not made until early 1999
after it reached an agreement with Ford
that allowed DeTomaso to use a U.S.
built and certified powerplant and
drivetrain in the Mangusta.

Under the circumstances, NHTSA
concludes that DeTomaso took
reasonable measures to submit a
petition in as timely a manner as
possible. The agency notes that
DeTomaso’s ability to enter the U.S.
market apparently hinged on obtaining
a U.S. powerplant for the Mangusta.
This, according to DeTomaso, was not
possible or feasible until it reached an
agreement with Ford to provide the
required engine. Therefore, the agency
has determined that good cause exists
for the late submission of the petition.

Methodology Used to Project Maximum
Feasible Average Fuel Economy Level
for DeTomaso

Baseline Fuel Economy

To project the level of fuel economy
which could be achieved by DeTomaso
in the 2000 and 2001 model years,
NHTSA considered whether there were
technical or other improvements that
would be feasible for these vehicles, and
whether the company currently plans to
incorporate such improvements in the
vehicles. The agency reviewed the
technological feasibility of any changes
and their economic practicability.

NHTSA interprets “‘technological
feasibility” as meaning that technology
which would be available to DeTomaso
for use on its 2000 and 2001 model year
automobiles, and which would improve
the fuel economy of those automobiles.
The areas examined for technologically
feasible improvements were weight
reduction, aerodynamic improvements,
engine improvements, drive line
improvements, and reduced rolling
resistance.

The agency interprets “‘economic
practicability’” as meaning the financial
capability of the manufacturer to
improve its average fuel economy by
incorporating technologically feasible
changes to its 2000 and 2001 model year
automobiles. In assuming that
capability, the agency has always
considered market demand as an
implicit part of the concept of economic
practicability. Consumers need not
purchase what they do not want.

In accordance with the concerns of
economic practicability, NHTSA has
considered only those improvements
which would be compatible with the
basic design concepts of DeTomaso
automobiles. Since NHTSA assumes
that DeTomaso will continue to build
high performance cars, design changes
that would remove items traditionally

offered on these cars were not
considered. Such changes to the basic
design would be economically
impracticable since they might well
significantly reduce the demand for
these automobiles, thereby reducing
sales and causing significant economic
injury to the low volume manufacturer.

Technology for Fuel Economy
Improvement

The nature of DeTomaso vehicles
generally do not result in high fuel
economy values. Also, DeTomaso lags
in having the latest developments in
fuel efficiency technology because
suppliers generally provide components
and technology to small manufacturers
only after supplying large
manufacturers.

DeTomaso states that the requested
alternative fuel economy values
represent the best possible CAFE that
DeTomaso can achieve for the 2000 and
2001 model years. For MYs 2000 and
2001, DeTomaso stated that the fuel
economy value of 22.0 mpg represents
the best possible CAFE that it can
achieve. DeTomaso has produced small
lightweight innovative sports vehicles
for more than 40 years. Performance is
achieved through obtaining maximum
output per unit of engine displacement
and the use of lightweight aerodynamic
body designs. The vehicle’s compact
dimensions provide efficient
performance coupled with a strong and
relatively light-weight aerodynamic
body construction.

The current DeTomaso Mangusta
engine, the Ford Cobra 4.6 litre V-8 is
a relatively new design. The engine uses
four valves per cylinder to obtain both
maximum output and efficiency and
relies on a sophisticated engine
management system and fuel injection
to increase efficiency and reduce
emissions. The engine provides a high
power/torque package that is a very
efficient balance of fuel economy versus
engine power.

Because of DeTomaso’s financial
constraints and its limited resources, the
manufacturer must use an engine and
transmission that is produced by Ford.
Therefore, DeTomaso’s ability to obtain
further fuel economy improvements
from engine and drivetrain
modifications is quite limited. The
Mangusta chassis/body configuration is
small, aerodynamic and lightweight, so
further fuel economy improvements
through changes to the chassis and body
also appear to be limited.

Model Mix

DeTomaso is a small vehicle
manufacturer that produces a modest
range of high performance exotic sport

vehicles. There is little opportunity to
improve fuel economy by changing
model mix since DeTomaso will make
only one basic model in each model
year.

Effect of Other Federal Motor Vehicle
Standards

The new, stringent California
emission standards and the similarly
stringent Federal Clean Air Act
Amendments will apply to DeTomaso in
MYs 2000 and 2001. DeTomaso will
likely achieve lower fuel economy due
to compliance with these standards. In
addition, a portion of its limited
engineering resources will have to be
expended to comply with these more
stringent emissions standards including,
but not limited to, evaporative emission
standards.

Federal motor vehicle safety
standards (FMVSS) and regulations also
have an adverse effect on the fuel
economy of DeTomaso vehicles. These
standards include 49 CFR Part 581
(energy absorbing bumpers), FMVSS
202 (head restraints), FMVSS
207(seating systems), FMVSS 208
(occupant crash protection), FMVSS 214
(side door strength), and FMVSS 216
(roof crush resistance). These standards
tend to reduce achievable fuel economy
values, since they result in increased
vehicle weight.

DeTomaso is a small company and
engineering resources are limited.
Priority must be given to meeting
mandatory standards to remain in the
marketplace.

The Need of the United States to
Conserve Energy

The agency recognizes there is a need
to conserve energy, to promote energy
security, and to improve balance of
payments. However, as stated above,
NHTSA has tentatively determined that
it is not technologically feasible or
economically practicable for DeTomaso
to achieve an average fuel economy in
MYs 2000 and 2001 above the levels set
forth in this proposed decision.
Granting an exemption to DeTomaso
and setting an alternative standard at
that level would result in only a
negligible increase in fuel consumption
and would not affect the need of the
United States to conserve energy. In
fact, there would not be any increase
since DeTomaso cannot attain those
generally applicable standards.
Nevertheless, the agency estimates that
the additional fuel consumed by
operating the MYs 2000 and 2001 fleets
of DeTomaso vehicles at the CAFE of
22.0 mpg (compared to an hypothetical
27.5 mpg fleet) is 25,803 barrels of fuel.
This value averages about 3.54 barrels/
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day over the 20-year period that these
vehicles will be an active part of the
fleet. Obviously, this is insignificant
compared to the fuel used daily by the
entire motor vehicle fleet which
amounts to 4.81 million barrels per day
for passenger cars in the United States
in 1994.

Maximum Feasible Average Fuel
Economy for DeTomaso

The agency has tentatively concluded
that it would not be technologically
feasible and economically practicable
for DeTomaso to improve the fuel
economy of its MY 2000 and 2001 fleet
above an average of 22.0 mpg for MY
2000 and MY 2001. Federal automobile
standards would not adversely affect
achievable fuel economy beyond the
amount already factored into DeTomaso
projections, and that the national effort
to conserve energy would not be
affected by granting the requested
exemption and establishing an
alternative standard.

Consequently, the agency tentatively
concludes that the maximum feasible
average fuel economy for DeTomaso is
22.0 for MYs 2000 and 2001.

Chapter 329 permits NHTSA to
establish an alternative average fuel
economy standard applicable to
exempted manufacturers in one of three
ways:(1) A separate standard may be
established for each exempted
manufacturer; (2) classes, based on
design, size, price or other factors, may
be established for the automobiles of
exempted manufacturers, with a
separate fuel economy standard
applicable to each class; or (3) a single
standard may be established for all
exempted manufacturers. The agency
tentatively concludes that it would be
appropriate to establish a separate
standard for DeTomaso.

While the agency has the option of
establishing a single standard for all
exempted manufacturers, we note that
previous exemptions have been granted
to manufacturers of high-performance
cars, luxury cars and specialized
vehicles for the transportation of
persons with physical impairments. The
agency’s experience in establishing
exemptions indicates that selection of a
single standard would be inappropriate.
Such a standard would have little
impact on energy conservation while
doing little to ease the burdens faced by
small manufacturers who cannot meet
the fuel economy standards applicable
to larger manufacturers. Similarly, the
agency is not proposing to establish
alternative standards based on different
classes of vehicles. Again, the agency’s
experience has been that vehicles
manufactured by low volume

manufacturers may differ widely in size,
price, design or other factors. Based on
the information available at this time,
we do not believe it would be
appropriate to establish class-based
alternative standards.

Regulatory Impact Analyses

NHTSA has analyzed this proposal
and determined that neither Executive
Order 12866 nor the Department of
Transportation’s regulatory policies and
procedures apply. Under Executive
Order 12866, the proposal would not
establish a “rule,” which is defined in
the Executive Order as *‘an agency
statement of general applicability and
future effect.” The proposed exemption
is not generally applicable, since it
would apply only to DeTomaso
Automobiles Ltd., as discussed in this
notice. Under DOT regulatory policies
and procedures, the proposed
exemption would not be a “significant
regulation.” If the Executive Order and
the Departmental policies and
procedures were applicable, the agency
would have determined that this
proposed action is neither major nor
significant. The principal impact of this
proposal is that the exempted company
would not be required to pay civil
penalties if its maximum feasible
average fuel economy were achieved,
and purchasers of those vehicles would
not have to bear the burden of those
civil penalties in the form of higher
prices. Since this proposal sets an
alternative standard at the level
determined to be the maximum feasible
levels for DeTomaso for MYs 2000 and
2001, no fuel would be saved by
establishing a higher alternative
standard. NHTSA finds in the Section
on “The Need of the United States to
Conserve Energy” that because of the
small size of the DeTomaso fleet, that
incremental usage of gasoline by
DeTomaso’s customers would not affect
the United States’s need to conserve
gasoline. There would not be any
impacts for the public at large.

The agency has also considered the
environmental implications of this
proposed exemption in accordance with
the Environmental Policy Act and
determined that this proposed
exemption if adopted, would not
significantly affect the human
environment. Regardless of the fuel
economy of the exempted vehicles, they
must pass the emissions standards
which measure the amount of emissions
per mile traveled. Thus, the quality of
the air is not affected by the proposed
exemptions and alternative standards.
Further, since the exempted passenger
automobiles cannot achieve better fuel
economy than is proposed herein,

granting these proposed exemptions
would not affect the amount of fuel
used.

Interested persons are invited to
submit comments on the proposed
decision. It is requested but not required
that 10 copies be submitted.

All comments must not exceed 15
pages in length (49 CFR 553.21).
Necessary attachments may be
appended to these submissions without
regard to the 15 page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and seven copies
from which the purportedly confidential
business information has been deleted,
should be submitted to the Docket
Section. A request for confidentiality
should be accompanied by a cover letter
setting forth the information specified in
the agency’s confidential business
information regulation. 49 CFR part 512.

All comments received before the
close of business on the comment
closing indicated above for the proposal
will be considered, and will be available
for examination in the docket at the
above address both before and after that
date. To the extent possible, comments
filed under the closing date will also be
considered. Comments received too late
for consideration in regard to the final
rule will be considered as suggestions
for further rulemaking action.
Comments on the proposal will be
available for inspection in the docket.
NHTSA will continue to file relevant
information as it becomes available in
the docket after the closing date, and it
is recommended that interested persons
continue to examine the docket for new
material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR part 531

Energy conservation, Gasoline,
Imports, Motor vehicles.

In consideration of the foregoing, 49
CFR part 531 would be amended to read
as follows:
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PART 531—[AMENDED]

1. The authority citation for part 531
would be revised to read as follows:

Authority: 49 U.S.C. 32902, delegation of
authority at 49 CFR 1.50.

2. In section 531.5, the introductory
test of paragraph (b) is republished for
the convenience of the reader and
paragraph (b)(13) would be revised to
read as follows:

§531.5 Fuel economy standards.
* * * * *

(b) The following manufacturers shall
comply with the standards indicated
below for the specified model years:

* * * * *

(13) DeTomaso Cars Ltd.

AVERAGE FUEL ECONOMY STANDARD

(Miles per

Model year gallon)

22.0
22.0

Issued on: December 23, 1999.
Stephen R. Kratzke,

Acting Associate Administrator for Safety
Performance Standards.

[FR Doc. 99-33803 Filed 12—-29-99; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 223

[Docket No. 991207324-9324-01; 1.D. No
081699C]

RIN 0648—-AK94

Endangered and Threatened Species;
Proposed Rule Governing Take of
Threatened Snake River, Central
California Coast, South/Central
California Coast, Lower Columbia
River, Central Valley California, Middle
Columbia River, and Upper Willamette
River Evolutionarily Significant Units
(ESUs) of West Coast Steelhead

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments and notice of public hearings.

SUMMARY: Under section 4(d) of the
Endangered Species Act (ESA), the
Secretary of Commerce (Secretary) is
required to adopt such regulations as he
deems necessary and advisable for the
conservation of species listed as
threatened. This proposed ESA 4(d) rule

represents the regulations NMFS
believes necessary and advisable to
conserve the seven listed threatened
steelhead ESUs. Note that this rules
applies only to the identified steelhead
species. Effects resulting from
implementation of activities on other
listed species (e.g., bull trout) must be
addressed through ESA section 7 and
section 10 processes as appropriate. The
rule would apply the take prohibitions
enumerated in section 9(a)(1) of the ESA
in most circumstances to seven
threatened steelhead ESUs. NMFS does
not find it necessary or advisable to
apply the take prohibitions to specified
categories of activities that contribute to
conserving listed salmonids or are
governed by a program that adequately
limits impacts on listed salmonids. The
proposed rule describes 13 such limits
on the application of the take
prohibitions.

DATES: Comments on this rule must be
received at the appropriate address (see
ADDRESSES), no later than 5:00 p.m.,
eastern standard time, on February 22,
2000. Public hearings on this proposed
action have been scheduled. See
SUPPLEMENTARY INFORMATION for dates
and times of public hearings.
ADDRESSES: Comments on this proposed
rule or requests for information should
be sent to Branch Chief, Protected
Resources Division, NMFS, Northwest
Region, 525 NE Oregon Street, Suite
500, Portland, OR 97232-2737.
Comments will not be accepted if
submitted via e-mail or Internet. See
SUPPLEMENTARY INFORMATION for
locations of public hearings. Parties
interested in receiving notification of
the availability of new or amended
Fishery Management and Evaluation
Plans (FMEPs) or Hatchery and Genetic
Management Plans (HGMPs) should
contact Chief, Hatchery/Inland Fisheries
Branch, NMFS, Northwest Region, 525
NE Oregon Street, Suite 510, Portland,
OR 97232-2737, or Assistant Regional
Administrator, Sustainable Fisheries
Division, NMFS, Southwest Region, 501
West Ocean Blvd., Suite 4200, Long
Beach, CA 90802-4213. Parties
interested in receiving notification of
the availability of draft Watershed
Conservation Plan Guidelines or draft
changes to Oregon Department of
Transportation’s (ODOTs) 1999
Maintenance of Water Quality and
Habitat Guide should contact Branch
Chief, Protected Resources Division,
NMFS, Northwest Region, 525 NE
Oregon Street, Suite 500, Portland, OR
97232-2737.

FOR FURTHER INFORMATION CONTACT:
Garth Griffin at 503-231-2005; Craig
Wingert at 562—-980-4021.
SUPPLEMENTARY INFORMATION:

Background

On August 18, 1997, NMFS published
a final rule listing the Snake River Basin
(SRB), Central California Coast (CCC),
and South/Central California Coast
(SCCC) steelhead ESUs as threatened
species under the ESA (62 FR 43937).
On March 19, 1998, NMFS published a
final rule listing the Lower Columbia
River (LCR) and Central Valley,
California (CVC) steelhead ESUs as
threatened species under the ESA (63
FR 13347). On March 25, 1999, NMFS
published a rule listing the Middle
Columbia River (MCR) and Upper
Willamette River (UWR) steelhead ESUs
as threatened (64 FR 14517). Those final
listing documents describe the
background of the steelhead listing
actions and provide summaries of
NMFS’ conclusions regarding the status
of the listed steelhead ESUs.

Section 4(d) of the ESA provides that
whenever a species is listed as
threatened, the Secretary shall issue
such regulations as he deems necessary
and advisable to provide for the
conservation of the species. Such
protective regulations may include any
or all of the prohibitions that apply
automatically to protect endangered
species under ESA section 9(a). Those
section 9(a) prohibitions, in part, make
it illegal for any person subject to the
jurisdiction of the United States to take
(including harass, harm, pursue, hunt,
shoot, wound, kill, trap, or collect; or to
attempt any of these), import or export,
ship in interstate commerce in the
course of commercial activity, or sell or
offer for sale in interstate or foreign
commerce any wildlife species listed as
endangered, unless with written
authorization for incidental take. It is
also illegal under ESA section 9 to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Section 11 of the ESA
provides for civil and criminal penalties
for violation of section 9 or of
regulations issued under the ESA.

Whether take prohibitions or other
protective regulations are necessary and
advisable is in large part dependent
upon the biological status of the species
and potential impacts of various
activities on the species. These species
have survived for thousands of years
through cycles in ocean conditions and
weather. NMFS concludes that
threatened steelhead are at risk of
extinction primarily because their
populations have been reduced by
human “‘take.” West Coast steelhead
populations have been depleted by take
resulting from harvest, past and ongoing
destruction of freshwater and estuarine
habitat, poor hatchery practices,
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hydropower development, and other
causes. ‘“‘Factors for Decline: A
Supplement to the Notice of
Determination for West Coast
Steelhead” (NMFS, 1996) concludes
that all of the factors identified in
section 4(a)(1) of the ESA have played
some role in the decline of the species.
The report identifies destruction and
modification of habitat, overutilization
for recreational purposes, and natural
and human-made factors as being the
primary reasons for the decline.
Therefore it is necessary and advisable
in most circumstances to apply the
section 9 take prohibitions to these
threatened ESUs, in order to provide for
their conservation.

Several other populations of West
Coast salmonids that are impacted by
similar risks associated with human-
caused take, including chinook, coho,
chum and sockeye salmon ESUs, have
also recently been listed as threatened,
and section 4(d) regulations are to be
proposed for them in a separate Federal
Register document. These listings have
created a great deal of interest among
states, counties and others in adjusting
their programs that may affect the listed
species to ensure they are consistent
with salmonid conservation (see e.g.,
Strahan v. Coxe, 127 F.3d 155 (1= Cir.
1997), cert. denied, 119 S.Ct 81 (1998)).
These entities have asked NMFS to
provide clarity and guidance on what
activities may adversely affect
salmonids and how to avoid or limit
those adverse effects, and to apply take
prohibitions only where other
governmental programs and efforts are
inadequate to conserve threatened
salmonids.

Although the primary purpose of
state, local and other programs is
generally to further some activity other
than conserving salmon, such as
maintaining roads, controlling
development, ensuring clean water or
harvesting trees, some entities have
adjusted one or more of those programs
to protect and conserve listed
salmonids. NMFS believes that with
appropriate safeguards, many such
activities can be specifically tailored to
minimize impacts on listed salmonids
to an extent that makes additional
Federal protections unnecessary for
conservation of the listed ESU.

NMPFS, therefore, proposes a
mechanism whereby entities can be
assured that an activity they are
conducting or permitting is consistent
with ESA requirements and avoids or
minimizes the risk of take of listed
salmonids. When such a program
provides sufficient conservation for
listed salmonids, NMFS does not find it
necessary and advisable to apply take

prohibitions to activities governed by
those programs. In those circumstances,
described in greater detail here,
additional Federal ESA regulation
through the take prohibitions is not
necessary and advisable because it
would not meaningfully enhance the
conservation of the listed ESUs. In fact,
declining to apply take prohibitions to
such programs likely will result in
greater conservation gains for a listed
ESU than would blanket application of
take prohibitions, through the program
itself and by demonstrating to similarly
situated entities that practical and
realistic salmonid protection measures
exist. An additional benefit of this
approach is that NMFS can focus its
enforcement efforts on activities and
programs that have not yet adequately
addressed the conservation needs of
listed ESUs.

Substantive Content of Proposed
Regulation

NMFS has not previously proposed
any protective regulations for five of the
steelhead ESUs subject to this proposed
rule. When NMFS first proposed the
LCR and SRB ESUs for listing (61 FR
41541, August 9, 1996), it also proposed
to apply the prohibitions of ESA section
9(a) to those ESUs. NMFS received very
little comment or response on that issue.
However, because NMFS now proposes
to limit the application of section 9(a)
prohibitions for several additional
programs, NMFS is issuing a revised
proposal for them in order to have the
benefit of public comment before
enacting final protective regulations.

NMFS concludes at this time that the
take prohibitions generally applicable
for endangered species are necessary
and advisable for conservation of these
threatened steelhead ESUs, but believes
that take of the SRB, CCC, SCCC, LCR,
CVC, MCR and UWR steelhead need not
be prohibited when it results from a
specified subset of activities described
here. These are activities that are
conducted in a way that contributes to
conserving the listed steelhead, or are
governed by a program that limits
impacts on listed steelhead to an extent
that makes added protection through
Federal regulation not necessary and
advisable for conservation of an ESU.
Therefore, NMFS now proposes to apply
ESA section 9 prohibitions to the seven
threatened steelhead ESUs, but not to
apply the take prohibitions to the 13
programs described here as meeting that
level of protection. Of course, the entity
responsible for any habitat-related
programs might equally choose to seek
an ESA section 10 permit.

Working with state and local
jurisdictions and other resource

managers, NMFS has identified several
programs for which it is not necessary
and advisable to impose take
prohibitions, because they contribute to
conserving the ESU or are governed by
a program that adequately limits
impacts on listed salmonids. Under
specified conditions and in appropriate
geographic areas, these include: (1)
activities conducted in accord with ESA
incidental take authorization through
ESA sections 7 or 10; (2) ongoing
scientific research activities, for a period
of 6 months; (3) emergency actions
related to injured, stranded, or dead
salmonids; (4) fishery management
activities; (5) hatchery and genetic
management program activities; (6)
activities in compliance with joint
tribal/state plans developed within
United States v. Oregon. (7) scientific
research activities permitted or
conducted by the states; (8) state, local,
and private habitat restoration activities;
(9) properly screened water diversion
devices; (10) road maintenance
activities in Oregon; (11) certain park
maintenance activities in the City of
Portland, Oregon; (12) certain
development activities within urban
areas; and (13) forest management
activities within the State of
Washington. Following is a summary of
each of those programs, or potential
limits on the take prohibitions. Some
limits apply within all seven ESUs, and
some to a subset thereof.

NMFS emphasizes that these limits
are not prescriptive regulations. The fact
of not being within a limit would not
mean that a particular action necessarily
violates the ESA or this regulation. The
limits describe circumstances in which
an entity or actor can be certain it is not
at risk of violating the take prohibition
or of consequent enforcement actions,
because the take prohibition would not
apply to programs within those limits.

The limits on the take prohibitions do
not relieve Federal agencies of their
duty under section 7 of the ESA to
consult with NMFS if actions they fund,
authorize, or carry out may affect listed
species. Of course, to the extent that
actions subject to section 7 consultation
are consistent with a circumstance for
which NMFS has limited the take
prohibitions, the consultation will be
greatly simplified because of the
analysis earlier done with respect to that
circumstance.

NMFS wishes to continue to work
collaboratively with all affected
governmental entities to recognize
existing management programs that
conserve and meet the biological
requirements of salmonids, and to
strengthen other programs toward
conservation of listed salmonids. For
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programs that meet those needs, NMFS
can provide ESA coverage through 4(d)
rules, section 10 research and
enhancement permits or incidental take
permits, or through section 7
consultations with Federal agencies. A
4(d) rule may be amended to add new
limits on the take prohibitions, or to
amend or delete limits as circumstances
warrant. For example, California has
been working on revisions to its Forest
Practice Rules (CFPRs) in order to
improve the conservation of salmonids.

Concurrent with this proposed rule,
NMFS proposes a limit on the take
prohibitions for actions in accord with
any tribal resource management plan
that the Secretary has determined will
not appreciably reduce the likelihood of
survival and recovery of threatened
salmonid ESUs. NMFS will issue a
similar ESA 4(d) rule for seven other
threatened salmonid ESUs and a
proposed limit on the take prohibitions
for actions in accord with any tribal
resource management plan that the
Secretary has determined will not
appreciably reduce the likelihood and
survival and recovery of threatened
ESUs. Because this proposal and the
ESA 4(d) rule for seven other threatened
salmonid ESUs are similar, commenters
wishing to comment on both need not
submit separate comments but may
indicate that NMFS should consider
their comments as applying to both
proposals.

Electronic Access

The Oregon Aquatic Restoration
Guidelines is accessible via the Internet
at www.oregon-plan.org/hab_guide. The
Washington Fish Passage Design at Road
Culverts is accessible via the Internet at
www.wa.gov:80/wdfw/hab/engineer/cm/
culvertm.htm. To the extent possible
NMFS will post other documents
referenced in these rules on its
Northwest region’s website at
WWW.NWr.noaa.gov.

Take Guidance

OnJuly 1, 1994, (59 FR 34272) NMFS
and the U.S. Fish and Wildlife Service
published a policy committing the
Services to identify, to the maximum
extent practicable at the time a species
is listed, those activities that would or
would not constitute a violation of
section 9 of the ESA. The intent of this
policy is to increase public awareness of
the effect of a listing on proposed and
on-going activities within the species’
range.

As a matter of law, impacts on listed
salmonids due to actions in compliance
with a permit issued by NMFS pursuant
to section 10 of the ESA are not
violations of this rule. Section 10

permits may be issued for research
activities, enhancement of the species’
survival, or to authorize incidental take
occurring in the course of an otherwise
lawful activity. Likewise federally-
funded or approved activities for which
section 7 consultations have been
completed for listed salmonids, and
which are conducted in accord with all
reasonable and prudent measures,
terms, and conditions provided by
NMFS in a biological opinion and
accompanying incidental take statement
pursuant to section 7 of the ESA will
not constitute violations of this rule.
NMPFS consults on a broad range of
activities conducted, funded or
authorized by Federal agencies,
including fisheries harvest, hatchery
operations, silviculture, grazing, mining,
road construction, dam construction
and operation, discharge of fill material,
stream channelization or diversion.

With respect to other activities:

1. Based on available information,
NMPFS believes the following activities
are very likely to injure or kill
salmonids, and result in a violation of
this rule unless within a limit on the
take prohibitions provided in this rule.
These are the categories of activity upon
which NMFS enforcement resources are
likely to concentrate.

A. Except as provided in this rule,
collecting, handling, or harassing listed
salmonids, including illegal harvest
activities.

B. Diverting water through an
unscreened or inadequately screened
diversion at times when juvenile
salmonids are present.

C. Physical disturbance or blockage of
the streambed where spawners or redds
are present concurrent with the
disturbance. The disturbance could be
mechanical disruption from creating
push-up dams, gravel removal, mining,
or other work within a stream channel,
trampling or smothering of redds by
livestock in the streambed, driving
vehicles or equipment across or down
the streambed, and similar physical
disruptions.

D. Discharges or dumping of toxic
chemicals or other pollutants (e.g.,
sewage, oil, gasoline) into waters or
riparian areas supporting the listed
salmonids, particularly when done
outside of a valid permit for the
discharge.

E. Blocking fish passage through fills,
dams, or impassable culverts.

F. Interstate and foreign commerce of
listed salmonids and import/export of
listed salmonids without an ESA
permit, unless the fish were harvested
pursuant to this rule.

2. Based upon available information,
NMFS believes that the category of

activities which may injure or kill listed
salmonids and result in a violation of
this rule (unless within an “‘exception”
provided in the rule) includes, but is not
limited to:

A. Water withdrawals that impact
spawning or rearing habitat.

B. Diversion or discharge of flows that
results in excessive, or excessive
fluctuation of, stream temperatures.

C. Aside from the habitat restoration
activities to which this rule does not
apply take prohibitions, destruction or
alteration of salmonid habitat, such as
through removal of large woody debris,
**sinker logs,” riparian canopy or other
riparian functional elements; dredging;
discharge of fill material; or through
alteration of surface or ground water
flow by draining, ditching, gating,
diverting, blocking, or altering stream or
tidal channels (including side channels
wetted only during high flows and
connected ponds).

D. Land-use activities that adversely
affect salmonid habitat (e.g., logging,
grazing, farming, urban development, or
road construction in riparian areas) (see,
e.g., 64 FR 60727, November 8, 1999,
definition of ““harm’ contained in the
ESA).

E. Physical disturbance or blockage of
the streambed in places where spawning
gravels are present.

F. Violation of Federal or state Clean
Water Act (CWA) discharge permits
through actions that actually impact
water quality, and thus may harm listed
salmonids. Likelihood of harm is
increased where the receiving waters are
not currently meeting water quality
standards for one or more components
of the discharge.

G. Pesticide and herbicide
applications that adversely affect the
biological requirements of the species.

H. Introduction of non-native species
likely to prey on listed salmonids or
displace them from their habitat.

I. Altering habitat of listed salmonids
in a way that promotes the development
of predator populations or makes listed
salmonids more susceptible to
predation.

Enforcement activity may be initiated
regarding these or any other activities
that harm protected salmonids. NMFS’
clear preference, however, is for persons
or entities who believe their activity
presents significant risk given the above
guidance to immediately modify that
activity to avoid take and actively
pursue an incidental take statement or
permit through negotiations with
NMFS, or shape those activities to come
within one of the limits on the take
prohibitions described in this proposed
rule. Numerous local watershed
councils, the Lower Columbia Fish
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Recovery Board, the Willamette
Restoration Initiative, and many local
and regional governmental efforts are
already actively working to solve habitat
problems that limit salmonid health and
productivity. An entity that is moving
forward in coordination with NMFS to
promptly implement credible and
reliable conservation measures will gain
a good understanding of any actions that
may be creating an emergency situation
for listed fish or otherwise demand
enforcement action. For example, if
water availability is a limiting factor and
local water users and the state are
working toward solutions with NMFS
through any of a variety of mechanisms
(such as conservation, supplementing
instream flows, development of an ESA
section 10 habitat conservation plan,
etc.), the users will quickly gain a pretty
clear picture of any immediate
adjustments that must be made in order
not to create a high risk of harming
salmonid eggs, juveniles or adults.

3. There is also a category of activities
which, while individually are unlikely
to injure or Kill listed salmonids, may
collectively cause significant
detrimental impact on salmonids
through water quality changes; climate
change that affects ocean conditions; or
cumulative pollution due to storm
runoff carrying lawn fertilizers,
pesticides, or road and driveway
pollutants. Therefore, it is important
that individuals alter their daily
behaviors to reduce these impacts as
much as possible, and for governmental
entities to seek programmatic
incentives, public education, regulatory
changes, or other approaches to
accomplish that reduction. These
activities include, but are not limited to:

A. Discharges to streams that are not
listed under section 303(d) of the CWA
as water quality limited, when the
discharge is in full compliance with
current National Pollutant Discharge
Elimination System permits.

B. Individual decisions about energy
consumption for heating, travel, and
other purposes.

C. Individual maintenance of
residences or gardens.

These lists are not exhaustive. They
are intended to provide some examples
of the types of activities that might or
might not be pursued by NMFS as
constituting a take of listed salmonids
under the ESA and its regulations.
Questions regarding whether specific
activities constitute a violation of this
rule, and general inquiries regarding
prohibitions and permits, should be
directed to NMFS (see ADDRESSES).

Aids for Understanding the Limits on
the Take Prohibitions

Issue 1: 50 CFR 222.307(c)(2)

Included here are several references to
50 CFR 222.307(c)(2) (see 64 FR 14051,
March 23, 1999, final rule consolidating
NMFS’ ESA regulations), which are
criteria for issuance of an incidental
take permit. For convenience of those
commenting on this proposed rule, the
criteria listed in 50 CFR 222.307(c) are:

(1) The taking will be incidental; (2)
The applicant will, to the maximum
extent practicable, monitor, minimize
and mitigate the impacts of such taking;
(3) The taking will not appreciably
reduce the likelihood of the survival
and recovery of the species in the wild;
(4) The applicant has amended the
conservation plan to include any
measures (not originally proposed by
the applicant) that the Assistant
Administrator determines are necessary
or appropriate; and (5) There are
adequate assurances that the
conservation plan will be funded and
implemented, including any measures
required by the Assistant Administrator.

Issue 2: Population and Habitat
Concepts

This proposed rule references
scientific concepts that NMFS proposes
to use in determining whether particular
programs need not fall within the scope
of the section 9 take prohibitions. One
of these concepts allows for identifying
populations that may warrant
individual management within
established ESUs on some issues. The
second involves identifying relevant
biological parameters to evaluate the
status of these populations and
identifying ““critical thresholds” and
“viable thresholds.” NMFS is
developing a scientific and policy paper
entitled ““Viable Salmonid Populations”
(NMFS, December 1999) that addresses
the biological concepts surrounding
viable salmonid populations in more
detail, and invites comment on that
draft (see ADDRESSEES). Once fully
developed (including public and peer
review), this paper will provide
additional guidance in evaluating
programs for eligibility under this 4(d)
rule.

A third concept describes the
freshwater habitat biological
requirements of salmonids in terms of
whether habitat is functioning properly.

Identifying Populations within ESUs

NMFS proposes to define populations
following Ricker’s (1972) definition of
‘*stock’’: a population is a group of fish
of the same species spawning in a
particular lake or stream (or portion

thereof) at a particular season which to
a substantial degree do not interbreed
with fish from any other group
spawning in a different place or in the
same place at a different season. This
definition is widely accepted and
applied in the field of fishery
management. An independent
population is an aggregation of one or
more local breeding units that are
closely linked by exchange of
individuals among themselves, but are
sufficiently isolated from other
independent populations that exchanges
of individuals among populations do
not appreciably affect the population
dynamics or extinction risk of the
populations over a 100-year time frame.
Such populations will generally be
smaller than the whole ESU, and will
generally inhabit geographic ranges on
the scale of whole river basins or major
sub-basins that are relatively isolated
from outside migration. Using this
definition, it is biologically meaningful
to evaluate and discuss the extinction
risk of one population independently of
other populations within the same ESU.

Several types of information may be
used to identify independent salmonid
populations within existing ESUs,
including (1) geographic indicators; (2)
estimates of adult dispersal; (3)
abundance correlations; (4) habitat
characteristics; (5) genetic markers; and
(6) quantitative traits. States and other
groups involved in salmonid
management have defined groups of fish
for management purposes based on
some or all of this information, and
many of the definitions already used by
managers are similar to the population
definition proposed above. Further,
while the types of information
identified here may be useful in
defining independent populations
within ESUs, other methods may exist
for identifying biologically meaningful
population units consistent with the
adopted definitions. Therefore, NMFS
will evaluate proposed population
boundaries on a case-by-case basis to
determine if such boundaries are
biologically supportable and consistent
with the population definition in this
rule.

NMPFS believes it important to
identify population units within
established ESUs for several reasons.
Identifying and assessing impacts on
such units will enable greater
consideration of the important
biological diversity contained within
each ESU, a factor considered in NMFS’
ESU policy (Waples, 1991). Further,
assessing impacts on a population level
is typically a more practical undertaking
given the scale and complexity of ESUs.
Finally, assessing impacts on a
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population level will help ensure
consistent treatment of listed salmonids
across a diverse geographic and
jurisdictional range.

Assessing Population Status

NMFS proposes to evaluate
population status through four primary
biological parameters: (1) abundance; (2)
productivity; (3) population
substructure; and (4) genetic diversity.
A discussion of the relevance of these
parameters to salmonid population
status may be found in a variety of
scientific documents (e.g., Nehlsen et
al., 1991; Burgman et al., 1993;
Huntington et al., 1996; Caughley and
Gunn, 1996; Myers et al., 1998).

Population abundance is important to
evaluate due to potential impacts
associated with genetic and
demographic risks. Genetic risks
associated with low population size
include inbreeding depression and loss
of genetic diversity. Demographic risks
associated with low population size
include random effects associated with
stochastic environmental events.
Population size may be assessed and
estimated from dam and weir counts,
redd counts, spawner surveys, and other
methods. Viable abundance levels may
be determined, based on historic
abundance levels or habitat capacity for
the population.

Population productivity may be
thought of as the population’s ability to
increase or maintain its abundance. It is
important to assess productivity since
negative trends in productivity over
sustained periods may lead to genetic
and demographic impacts associated
with small population sizes. However,
trends in other parameters such as
survival between life stages, age
structure, and fecundity may also be
useful in assessing productivity. In
general, viable population trends should
be positive unless the population is
already at or above viable abundance
levels. In that case, neutral or negative
population trends may be acceptable so
long as such declines will not lead the
population to decline below viable
abundance levels in the foreseeable
future.

Population structure reflects the
number, size and distribution of
remaining habitat patches and the
condition of migration corridors that
provide linkages among these habitat
types. Population structure affects
evolutionary processes and may impact
the ability of populations to respond to
environmental changes or stochastic
events. Habitat deficiencies, such as loss
of migration corridors between habitat
types, can lead to a high risk of
extinction and may not become readily

apparent through evaluating population
sizes or productivity. Determining
whether viable population structure
exists may require comparison of
existing and historic habitat conditions.
Population diversity is important
because variation among populations is
likely to buffer them against short term
environmental change and stochastic
events. Population diversity may be
assessed by examining life history traits
such as age, and run and spawn timing
distributions. Further, more direct
analysis of genetic diversity through
DNA analysis may provide an
indication of diversity. Viable
population diversity will likely be
determined through comparisons to
historic information or comparisons to
other populations existing in relatively
undisturbed conditions. Ultimately,
population diversity must be sufficient
to buffer the population against normal
environmental variation.

Establishing Population Thresholds

In applying the concepts discussed
here to harvest and artificial
propagation actions, NMFS relies on
two functional thresholds of population
status: (1) Critical population threshold,
and (2) viable population threshold. The
critical population threshold refers to a
minimal functional level below which a
population’s risk of extinction increases
exponentially in response to any
additional genetic or demographic risks.

The viable population threshold refers
to a condition where the population is
self sustaining, and not at risk of
becoming endangered in the foreseeable
future. This threshold reflects the
desired condition of individual
populations and of their contribution to
recovery of the ESU as a whole.
Proposed actions must not preclude
populations from attaining this
condition.

Evaluating Habitat Conditions

This proposed rule restricts
application of the take prohibitions
when land and water management
activities are conducted in a way that
will help attain or protect properly
functioning habitat. Properly
functioning habitat conditions create
and sustain the physical and biological
features that are essential to
conservation of the species, whether
important for spawning, breeding,
rearing, feeding, migration, sheltering,
or other functions. Such features
include water quantity; water quality
attributes such as temperature, pH,
oxygen content, etc; suitability of
substrate for spawning; freedom from
passage impediments; and availability
of pools and other shelter. These

features are not static; the concept of
proper function recognizes that natural
patterns of habitat disturbance, such as
through floods, landslides and wildfires,
will continue. Properly functioning
habitat conditions are conditions that
sustain a watershed’s natural habitat-
affecting processes (bedload transport,
riparian community succession,
precipitation runoff patterns, channel
migration, etc.) over the full range of
environmental variation, and that
support salmonid productivity at a
viable population level. Specific criteria
associated with achieving these
conditions are listed with each habitat-
related limit on take prohibitions.

Issue 3: Direct and Incidental Take

Section 4(d) of the ESA requires that
such regulations be adopted as are
“necessary and advisable to provide for
the conservation of” the listed species.
In discussing the limits on the take
prohibitions, NMFS does not generally
distinguish ““incidental’” from “‘direct”
take because that distinction is not
required or helpful under section 4(d).
The biological impact of take on the
ESU is the same, whether a particular
number of listed fish are lost as a result
of incidental impacts or directed
impacts. Hence the descriptions below
of harvest and artificial propagation
programs for which NMFS does not find
it necessary and advisable to impose
take prohibitions do not, as a general
rule, make that distinction. Rather,
those descriptions and criteria focus on
the impacts of all take associated with
a particular activity of the biological
status of the listed ESU. (The distinction
is retained in the discussion of scientific
research targeted on listed fish, because
the limit on take prohibitions applies in
that situation only to research by agency
personnel or agency contractors.)

Issue 4: Applicability to Specific ESUs

In the regulatory language in this
proposed rule, the limit on applicability
of the take prohibitions to a given ESU
is accomplished through citation to the
CFR enumeration of threatened marine
and anadromous species, 50 CFR
223.102. For the convenience of readers
of this document, 50 CFR 223.102 refers
to threatened salmonid ESUs through
the following designations:

(a)(1) Snake River spring/summer
chinook

(a)(2) Snake River fall chinook

(a)(3) Central California Coast coho

(a)(4) Southern Oregon/Northern
California Coast coho

(a)(5) Central California Coast
steelhead

(a)(6) South-Central California Coast
steelhead
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(a)(7) Snake River Basin steelhead

(2)(8) Lower Columbia River steelhead

(2)(9) Central Valley, California
steelhead

(a)(10) Oregon Coast coho

(a)(12) Hood Canal summer-run chum

(2)(13) Columbia River chum

(2)(14) Upper Willamette River
steelhead

(2)(15) Middle Columbia River
steelhead

(2)(16) Puget Sound chinook

(a)(17) Lower Columbia River chinook

(2)(18) Upper Willamette River
chinook

(2)(19) Ozette Lake sockeye

Issue 5: Regular Evaluation of Limits on
the Take Prohibitions

In determining that it is not necessary
and advisable to impose take
prohibitions on certain programs or
activities described here, NMFS is
mindful that new information may
require a reevaluation of that conclusion
at any time. For any of the limits on the
take prohibitions described, NMFS will
evaluate on a regular basis the
effectiveness of the program in
protecting and achieving a level
salmonid productivity and/or of habitat
function consistent with conservation of
the listed salmonids. If it is not, NMFS
will identify ways in which the program
needs to be altered or strengthened. For
habitat-related limits on the take
prohibitions, changes may be required if
the program is not achieving desired
habitat functions, or where even with
the habitat characteristics and functions
originally targeted, habitat is not
supporting population productivity
levels needed to conserve the ESU.

If the responsible agency does not
make changes to respond adequately to
the new information, NMFS will
publish notification in the Federal
Register announcing its intention to
impose take prohibitions on activities
associated with that program. Such an
announcement will provide for a
comment period of not less than 30
days, after which NMFS will make a
final determination whether to extend
all ESA section 9 take prohibitions to
the activities.

Issue 6: Coordination with United States
Fish and Wildlife Service (FWS)

By its terms, this rule applies only to
listed salmonids under NMFS’
jurisdiction. However, as it evaluates
any program against the criteria in this
rule to determine whether the program
warrants a limitation on take
prohibitions, NMFS will coordinate
closely with FWS regional staffs.

Permit/ESA Limit on the Take
Prohibitions

This limit on the ESA section 9 take
prohibitions recognizes that those
holding permits under section 10 of the
ESA or coming within other exceptions
under the ESA are free of the take
prohibition so long as they are acting in
accord with the permit or applicable
law. Examples of activities for which a
section 10 permit may be issued are
research or land management activities
associated with a habitat conservation
plan.

Continuity of Scientific Research

This proposed rule would not restrict
ongoing scientific research activities
affecting listed CCC, SCCC, SRB, LCR,
CV, UWR and MCR steelhead ESUs for
up to 6 months after its effective date,
provided that an application for a
permit for scientific purposes or to
enhance the conservation or survival of
the species is received by the Assistant
Administrator for Fisheries (AA),
NOAA, within 30 days from after the
effective date of a final rule. The section
9 take prohibitions would extend to
these activities upon the AA’s rejection
of the application as insufficient, upon
issuance or denial of a permit, or 6
months after the effective date of the
final rule, whichever occurs earliest. It
is in the interests of salmonid
conservation not to disrupt ongoing
research, some of which are of long term
duration. This limit on the take
prohibitions assures there will be no
unnecessary disruption of those
activities, yet provides NMFS with tools
to halt the activity through denial if it
is judged to have unacceptable impacts
on a listed ESU. Therefore, NMFS does
not find imposition of additional
Federal protections in the form of take
prohibitions necessary and advisable.

Take Prohibition Limit for Rescue and
Salvage Actions

This limit on the take prohibitions
relieves certain agency and official
personnel or their designees from the
take prohibition when they are acting to
aid an injured or stranded salmonid, or
salvage a dead individual for scientific
study. Each agency acting under this
“‘exception’ is to report the numbers of
fish handled and their status, on an
annual basis. This limit on the take
prohibitions will result in conservation
of the listed species by preserving life or
furthering our understanding of the
species. By the very nature of the
circumstances that trigger these actions
(the listed fish is injured or stranded
and in need of immediate help, or is
already dead and may benefit the

species if available for scientific study),
NMFS concludes that imposition of
Federal protections through a take
prohibition is not necessary and
advisable.

Fishery Management Limit on the Take
Prohibitions

NMPFS believes that in many cases,
recreational fisheries for non-listed
steelhead and resident game fish species
will have acceptably small impacts on
listed steelhead and will allow for the
conservation of those listed salmonids,
as long as state recreational fishery
management programs are specifically
tailored to meet certain criteria. This
proposed rule provides a mechanism
whereby NMFS may limit application of
the take prohibitions to non-listed
(hatchery) steelhead and resident
species fisheries when a state develops
an adequate Fishery Management and
Evaluation Plan (FMEP). If NMFS finds
that the FMEP contains specific
management measures that adequately
limits take of listed steelhead and
otherwise protects the ESU, NMFS may
enter into a Memorandum of Agreement
(MOA) with the state for
implementation of the plan. Where an
FMEP and MOA that meet the following
criteria are in place, NMFS concludes
that problems associated with fishery
impacts on listed steelhead will be
addressed and that additional Federal
protections through imposition of take
prohibitions on harvest activities is not
necessary and advisable. Therefore this
rule proposes not to apply take
prohibitions to actions in accord with
FMEPs being implemented through an
MOA. This proposed limit on the take
prohibitions thus encourages states to
move quickly to make needed changes
in fishery management so that listed
ESUs benefit from those improvements
and protections as soon as possible.

Process for Developing FMEPs

Prior to determining that any state’s
new or amended FMEP is sufficient to
eliminate the need for added Federal
protection, NMFS must find that the
plan is effective in addressing the
criteria here. If NMFS finds that an
FMEP meets those criteria, it will then
enter into an MOA with the state which
will set forth the terms of the FMEP’s
implementation and the duties of the
parties pursuant to the FMEP. A state
must confer annually with NMFS on its
fishing regulation changes to ensure
consistency with an approved FMEP.

NMPFS recognizes the importance of
providing meaningful opportunities for
public review of FMEPs. Therefore,
prior to approving new or amended
FMEPs, NMFS will make such plans
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available for public review and
comment for a period of not less than
30 days. Notice of the availability of
these plans will be published in the
Federal Register.

Criteria for Evaluating FMEPs

NMFS will approve an FMEP only if
it meets the following criteria, which are
designed to minimize and adequately
limit take and promote the conservation
of all life stages of listed steelhead. The
FMEP must:

(1) Provide a clear statement of the
scope of the proposed action. The
statement must include a description of
the proposed action, a description of the
area of impact, a statement of the
management objectives and
performance indicators for the proposed
action, and anticipated effects of the
proposed action on management
objectives (including recovery goals) for
affected populations. This information
will provide objectives and indicators
by which to assess management
strategies, design monitoring and
evaluation programs, measure
management performance, and
coordinate with other resource
management actions in the ESU.

(2) Identify populations within
affected ESUs, taking into account (A)
spatial and temporal distribution; (B)
genetic and phenotypic diversity; and
(C) other appropriate identifiable unique
biological and life history traits, as
discussed earlier under Issue 2. Where
available data or technology are
inadequate to determine the effects of
the proposed action on individual
populations, plans may identify
management units consisting of two or
more population units, when the use of
such management units is consistent
with survival and recovery of the
species. In identifying management
units, the plan shall describe the
reasons for using such units in lieu of
population units and describe how such
units are defined such that they are
consistent with the principles discussed
under Issue 2.

(3) Describe the functional status of
each ESU or of any population or
management unit intended to be
managed separately within the ESU, and
determine and apply two thresholds,
based on natural production: (A) one
that describes the level of abundance
and function at which the population is
considered viable; and (B) a critical
threshold, where because of very low
population size and/or function, any
additional demographic and genetic
risks increases the extinction risk
exponentially.

Thresholds may be described
differently depending on the parameter

for which thresholds are being
established. Abundance and
productivity thresholds may consist of a
single value or a range of values
whereas spatial and temporal
distribution and genetic diversity
thresholds may consist of multiple
values, or describe a pattern or
distribution of values. For example, a
hypothetical abundance threshold might
be defined either as 5,000 spawners per
year or a range of 4,000-6,000 spawners
per year, whereas a temporal
distribution threshold might be defined
as a pattern of spawning timing
occurring from mid-June through
August with random variation about
that time, and with approximately 30
percent of the spawners entering in
June, 50 percent in July and the
remaining 20 percent throughout
August.

Proposed management actions must
recognize the significant differences in
risk associated with these two
thresholds and respond accordingly in
order to minimize the risks to the long-
term sustainability of the population(s).
Harvest actions impacting populations
that are functioning at or above the
viable threshold must be designed to
maintain the population or management
unit at or above that level. For
populations shown with a high degree
of confidence to be above critical levels
but not yet viable, harvest management
must not appreciably slow the
population’s achievement of viable
function. Harvest actions impacting
populations that are functioning at or
below critical threshold must not
appreciably increase the genetic and
demographic risks facing the population
and must be designed to permit the
population’s achievement of viable
function, unless the plan demonstrates
that such an action will not appreciably
reduce the likelihood of survival and
recovery of the ESU as a whole, despite
any increased risks to the individual
population.

Thresholds represent a band of
functions reflecting the reality that
populations fluctuate from year to year
because of natural events and
variability. The biological analysis
required to arrive at viable and critical
thresholds will be more or less intensive
depending on data availability and
changes. After initial management
strategies are developed, annual
abundance data will be an extremely
important indicator of what adjustments
need be made. Then, as monitoring adds
to and refines the data regarding
functioning of other parameters, these
must also be reviewed on a regular basis
so that if significant changes have
occurred in run timing, phenotypic

diversity or other characteristics, the
harvest strategy, (and if appropriate,
other strategies) will be adjusted to
respond to those changes.

(4) Set escapement objectives or
maximum exploitation rates for each
management unit or population based
on its status, and a harvest program that
assures not exceeding those rates or
objectives. While the term
“exploitation’” may suggest a purposeful
intent to use the resource, it is used here
as a term of art in fishery management
indicating that all fishery-related
mortality across all fisheries must be
accounted for. In total, the combined
exploitation across all fisheries and
management units must not appreciably
reduce the likelihood of recovery of the
ESU. Management of fisheries where
artificially propagated fish predominate
must not compromise the management
objectives for commingled naturally
spawned populations (those supported
primarily by natural production) by
reducing the likelihood that those
populations will maintain or attain
viable functional status, or by
appreciably slowing attainment of
viable function.

All unlisted hatchery-produced
steelhead that are intended to be
targeted for recreational harvest must be
clearly, externally marked so anglers
may identify the origin of steelhead.
This differential marking will enable
anglers to release naturally spawned
fish, or fish intended for recovery. Only
externally marked fish of hatchery
origin may be retained in fisheries and
all unmarked steelhead must be released
unharmed back to the water. Research
conducted in the Northwest United
States and British Columbia indicates
that adult steelhead can be hooked,
landed, and released using recreational
fishing equipment with an average
mortality rate of less than 5 percent
(Hooton, 1987). For example, in the
Snake River, about 50 percent of the
adult steelhead that return are caught in
recreational fisheries. Since 50 percent
of the listed population is subjected to
a 5— percent mortality, the entire listed
steelhead population is estimated to
suffer about a 2.5—percent mortality due
to the recreational fishery. Acceptable
mortality rates may vary for different
ESUs given differences in species status
or differences in the overall FMEP.

These measures will allow
recreational anglers to fish for, and
harvest, non-listed, hatchery-produced
steelhead, while providing protection
for listed fish. Any fishery where the
number of listed fish may exceed the
number of unlisted fish in a given water
must be strictly controlled.
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Steelhead fishing seasons should be
open only in areas, and during time
periods, where and when non-listed,
hatchery-produced fish are expected to
occur. Hatchery-produced steelhead
smolts are released from hatcheries and
acclimation ponds or directly trucked to
release points. Most adults return to
areas near the point at which they were
released. In many cases, hatchery
programs have been adjusted to return
non-listed hatchery fish to river sections
where they are accessible to anglers and
where they do not interfere with listed
fish. Further refinement of hatchery
releases will occur through hatchery
plans and adaptive management based
on evaluations of hatchery programs,
fisheries and regulation strategies.

Sanctuaries must be provided for
listed steelhead, in which fishing is not
allowed and no hatchery-produced,
non-listed steelhead are present.
Hatchery-produced steelhead smolts are
typically released in main stems of
rivers, where fishing for returning non-
listed hatchery fish is generally
permitted. Important tributaries and
headwater areas should be reserved as
sanctuaries to provide adequate
spawning and rearing areas for listed
species. Under some circumstances, it
may be an appropriate conservation
strategy to utilize limited fisheries to
selectively remove stray hatchery fish
from sanctuary areas to reduce the
proportion of hatchery fish that spawn
naturally.

(5) Display a biologically based
rationale demonstrating that the harvest
management strategy does not
appreciably reduce the likelihood of
survival and recovery of the species in
the wild. The effects must be assessed
over the entire period of time the
proposed harvest management strategy
would affect the population, including
effects reasonably certain to occur after
the proposed action ceases.

(6) Include effective monitoring and
evaluation programs to assess
compliance, effectiveness, and
parameter validation. At a minimum,
harvest monitoring programs must
collect catch and effort data,
information on escapements, and
information on biological characteristics
such as age, fecundity, size and sex
data, and migration timing. The
complexity and frequency of the
monitoring program should be
appropriate to the scale and likely
effects of the action. Angling effort and
harvest rates may be monitored with
check stations, creel censuses, random
surveys, and catch-card returns.
Spawning ground surveys can track
trends in spawning success of listed fish
and proportion of hatchery-produced

fish spawning naturally. Adult fish
counts at dams and weirs can provide
estimated total numbers of returns, the
proportion of listed to non-listed fish,
and abundance trends. Surveys of
rearing areas and downstream migrant
traps can provide estimates of
production and juvenile abundance
trends. Estimates of the number of
hatchery-produced steelhead and
mortality of listed fish should be
monitored during the season and
summarized at the end of the season in
an annual report available to NMFS and
the public.

(7) Provide for evaluating monitoring
data and making any needed revisions
of assumptions, management strategies,
or objectives. The FMEP must describe
the conditions under which revision
will be made and the processes for
accomplishing those revisions.

(8) Provide for effective enforcement
and education. Coordination among
involved jurisdictions is an important
element in ensuring regulatory
effectiveness and coverage.

(9) Include restrictions on resident
species fisheries that minimize and
adequately limit any take of listed
species, including time, size, gear, and
area restrictions; and elimination of put-
and-take fisheries in waters with listed
anadromous salmonids. Recreational
fisheries for resident trout or other
resident species may result in take of
juvenile and adult listed steelhead, but
selective or catch-and-release fisheries
for resident species, with appropriate
restrictions on season, minimum length
limits and fishing tackle may be
conducted with little or no measurable
impact on listed species.

Season dates must be adjusted to
avoid fishing on concentrations of adult
or juvenile listed steelhead. Steelhead
smolts generally leave rearing streams
during spring freshets between March
and June, with peak outmigration in
April and May. Delaying the opening of
fishing season until late May or June
will provide protection for this life
stage. If monitoring of fisheries detects
other times or areas where listed
juvenile steelhead are vulnerable,
seasons may need to be closed or
shortened.

Minimum size limits for rainbow
trout are necessary to protect steelhead
parr and smolts. Most listed steelhead
smolts are less than 8 inches (3.1 cm) in
length in northern areas (i.e., Idaho,
Washington, and Oregon) when they
begin their migration. In some areas of
California, steelhead smolts often
exceed 10 inches (3.9 cm) in length.
Fishing regulations should require
rainbow trout retained by anglers to be
larger than the maximum size attained

by wild steelhead smolts rearing in
those waters, to protect listed juvenile
steelhead. In some cases, minimum size
limits of up to 14 inches (5.5 cm) have
been determined to be locally
appropriate to avoid any chance of
retention of juvenile listed steelhead.

Regulations must not allow retention
of listed steelhead. A substantial
amount of research indicates
recreational fisheries for resident fish
species can be conducted so as to limit
take of listed steelhead. A review of over
70 studies of hooking mortality on trout
indicates that trout caught on artificial
flies and lures generally suffer less than
5 percent post-release mortality while
trout caught on bait average 30 to 50
percent (Mongillo, 1984)(steelhead post-
release mortality rates may be higher
under warm water conditions). Many of
these studies used trout that are similar
in size to juvenile steelhead and results
should be directly applicable. Therefore,
use of bait in angling should be
prohibited in waters where take of listed
steelhead may occur. Barbless hooks
should be required when necessary to
minimize potential impacts to listed
steelhead. Locally appropriate
regulations that prohibit any retention
of listed steelhead should likewise be
developed.

Put-and-take fisheries for hatchery-
produced resident trout should be
eliminated in steelhead-producing
streams since such fisheries can
concentrate anglers and increase the
harvest or post-release mortality of
listed juvenile steelhead. In some cases,
there may be cause for concern that
hatchery-produced fish may compete
with or prey upon listed juvenile
steelhead. Release of hatchery-produced
resident trout in streams that support
listed steelhead must be severely
curtailed; and

(10) Be consistent with plans and
conditions set within any Federal court
proceeding with continuing jurisdiction
over tribal harvest allocations.

Artificial Propagation Limit on the
Take Prohibitions

NMPFS believes that in some cases it
may not be necessary and advisable to
prohibit take with respect to artificial
production programs, including use of
listed steelhead as hatchery broodstock,
under specific circumstances. This limit
on the take prohibitions proposes a
mechanism whereby state or Federal
hatchery managers may obtain
assurance that a hatchery and genetic
management program is adequate for
protection and conservation of listed
steelhead. The state or Federal agency
would develop a Hatchery and Genetic
Management Plan (HGMP) containing
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specific management measures that will
minimize and adequately limit impacts
on listed steelhead and promote the
conservation of the listed ESU, and then
enter into an MOA with NMFS to
ensure adequate implementation of the
HGMP. NMFS believes that with an
adequate HGMP and an MOA in place,
additional Federal protection through
imposition of take prohibitions on
artificial propagation activities would
not be necessary and advisable for
conservation of the listed steelhead.

Process for Developing Hatchery and
Genetic Management Plans

NMFS will evaluate the effectiveness
of state or Federal HGMPs in addressing
the following criteria. If the HGMP does
so adequately, NMFS will then enter
into an MOA with the state or complete
an ESA section 7 consultation with a
Federal entity, which will set forth the
duties of the parties pursuant to the
plan.

This proposed rule provides a
mechanism whereby NMFS may limit
application of take prohibitions that
would otherwise apply to broodstock
collection and other hatchery operations
in compliance with an approved HGMP.

NMFS recognizes the importance of
providing meaningful opportunities for
public review of draft HGMPs.
Therefore, prior to approving new or
amended HGMPs, NMFS will make
such plans available for public review
and comment for a period of not less
than 30 days. Notice of the availability
of such draft plans will be published in
the Federal Register.

Criteria for Evaluating Hatchery and
Genetic Management Plans

NMFS will evaluate salmonid HGMPs
on the basis of criteria that are designed
to minimize and adequately limit take
and promote the conservation of the
listed species. The criteria by which
draft HGMPs will be evaluated include
the following:

(1) Goals and Obijectives for the
Propagation Program. Each hatchery
program must have clearly stated goals,
performance objectives, and
performance indicators that indicate the
purpose of the program, its intended
results, and measurements of its
performance in meeting those results.
Goals should address whether the
program is intended to meet
conservation objectives, contributing to
the ultimate sustainability of natural
spawning populations, and/or intended
to augment tribal, recreational, or
commercial fisheries. Objectives should
enumerate the results desired from the
program against which its success or
failure can be monitored.

(2) Maintenance of Viable
Populations. Listed salmonids may be
intentionally used for broodstock
purposes only if (A) the donor
population is currently at or above
viable thresholds and the collection will
not reduce the likelihood that the
population remains viable; (B) the donor
population is not currently viable but
the sole objective of the current
collection program is to enhance the
propagation or survival of the listed
ESU; or (C) the donor population is
shown with a high degree of confidence
to be above critical threshold although
not yet viable, and the collection will
not appreciably slow the attainment of
viable population status.

(3) Prioritization of Broodstock
Collection Programs. Broodstock
collection programs of listed salmonids
shall be prioritized on the following
basis depending on health, abundance
and trends in the donor population: (A)
for captive brood or supplementation of
the local indigenous population; (B) for
supplementation and restoration of
similar, at-risk, natural populations
within the same ESU, or for
reintroduction to underseeded habitat;
and (C) production to sustain tribal and
recreational fisheries consistent with
recovery and maintenance of naturally
spawned salmonid populations. The
primary purpose of broodstock
collection programs must first be to
reestablish local indigenous salmonid
populations and to supplement and
restore existing populations. After the
species’ conservation needs are met, and
when consistent with survival and
recovery of the species, broodstock
collection programs may be authorized
by NMFS for secondary purposes, such
as to sustain tribal, recreational and
commercial fisheries.

(4) Operational Protocols. An HGMP
must include comprehensive protocols
pertaining to fish health; broodstock
collection; broodstock mating;
incubation, rearing and release of
juveniles; disposition of hatchery
adults; and catastrophic risk
management.

(5) Genetic and Ecological Effects. An
HGMP will be evaluated based on best
available information to assure the
program avoids or minimizes any
deleterious genetic or ecological effects
on natural populations, including
disease transfer, competition, predation,
and genetic introgression caused by
straying of hatchery fish.

(6) Adequacy of Existing Fishery
Management Programs and Regulations.
An HGMP shall describe
interrelationships and
interdependencies with fisheries
management. The combination of

artificial propagation programs and
harvest management must be designed
to provide as many benefits and as few
biological risks as possible for the listed
species. HGMPs for programs whose
purpose is to sustain fisheries must not
compromise the ability of FMEPs or
other management plans to achieve
management objectives for associated
listed populations.

(7) Adequacy of Hatchery Facilities.
Adequate artificial propagation facilities
must exist to properly rear progeny of
listed broodstock to maintain
population health, maintain population
diversity, and to avoid hatchery-
influenced selection or domestication.

(8) Availability of Effective Monitoring
Efforts. Adequate monitoring and
evaluation must exist to detect and
evaluate the success of the hatchery
program and any risks to or impairment
of recovery of the listed ESU, including
monitoring of stray rates.

(9) Consistency with Court Mandates.
An HGMP must be consistent with
plans and conditions set within any
Federal court proceeding with
continuing jurisdiction over tribal
harvest allocations.

Take of Progeny Resulting from
Hatchery/Naturally Spawned Crosses

NMFS’ “Interim Policy on Artificial
Propagation of Pacific Salmon Under
the Endangered Species Act,” (58 FR
17573, April 5, 1993) provides guidance
on the treatment of hatchery stocks in
the event of a listing. Under this policy,
“progeny of fish from listed species that
are propagated artificially are
considered part of the listed species and
are protected under the ESA.”
According to the interim policy, the
progeny of such hatchery-naturally
spawned crosses or naturally spawned-
naturally spawned crosses would also
be listed.

NMPFS believes it is desirable to
incorporate enough naturally spawned
fish into the hatchery populations to
ensure that their genetic and life history
characteristics do not diverge
significantly from the naturally
spawned population. Prior to any
intentional use of listed fish for
hatchery broodstock, an approved
HGMP must be in place to ensure that
native, naturally spawned populations
are conserved. With such plans in place
and where population status
characteristics warrant it, NMFS will
proceed through rulemaking to delist
hatchery progeny of naturally spawned-
naturally spawned or naturally
spawned-hatchery crosses. A proposed
rule setting forth the scientific basis for
such a determination and providing the
public with notification and an
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opportunity to comment would be
published in the Federal Register.

Limits on the Take Prohibitions for
Joint Tribal/State Plans Developed
within United States v. Oregon.

Non-tribal salmonid management in
the Columbia River basin is profoundly
influenced by the treaty rights of
numerous Indian tribes in the basin and
must be responsive to the court
proceedings interpreting and/or
defining those tribal interests. NMFS,
therefore, proposes this limit on the take
prohibitions to accommodate any
resource management plan developed
jointly by the States and the Tribes
(joint plan) within the continuing
jurisdiction of United States v. Oregon,
the on-going Federal court proceedings
to enforce and implement reserved
treaty fishing rights. Such a plan would
be developed and reviewed under the
government-to-government processes of
the general tribal limit (including
technical assistance from NMFS in
evaluating impacts on listed salmonids).
Before the take prohibitions would be
determined not to apply to a joint plan,
the Secretary must determine that
implementation and enforcement of the
plan will not appreciably reduce the
likelihood of survival and recovery of
the species. Before making that
determination for joint fishery
management or hatchery and genetic
management plans the Secretary must
solicit and consider public comment on
how any fishery management plan
addresses the criteria in §223.208(b)(4)
of this proposed rule, or how any
hatchery and genetic management plan
addresses the criteria in §2223.208(b)(5)
of this proposed rule. The Secretary
shall publish notice of any
determination regarding a joint plan,
with a discussion of the biological
analysis underlying that determination,
in the Federal Register.

Limits on the Take Prohibitions for
Scientific Research

In carrying out their responsibilities,
state fishery management agencies in
Idaho, Washington, Oregon and
California conduct or permit a wide
range of scientific research activities on
various fisheries, including monitoring
and other studies on steelhead which
occur in the SR, CCC, SCCC, LCR, CVC,
MCR and UWR steelhead ESUs. NMFS
finds these activities vital for improving
our understanding of the status and
risks facing steelhead and other listed
species of anadromous fish that occur in
overlapping habitat, and provide critical
information for assessing the
effectiveness of current and future
management practices. In general,

NMFS concludes such activities will
help to conserve the listed species by
furthering our understanding of the
species’ life history and biological
requirements, and that state biologists
and cooperating agencies carefully
consider the benefits and risks of
proposed research before approving or
undertaking such projects. NMFS
concludes that it is not necessary or
advisable to impose additional
protections on such research through
imposition of Federal take prohibitions.
Therefore, in this notice, NMFS
proposes not to apply take prohibitions
to scientific research activities under the
following circumstances.

Research activities that involve
planned sacrifice or manipulation of, or
will necessarily result in injury to or
death of, listed steelhead come within
this exception only if the state submits
an annual report listing all scientific
research activities involving such
activities planned for the coming year,
for NMFS’ review and approval. Such
reports shall contain (1) an estimate of
the total take anticipated from such
research; (2) a description of study
designs, including a justification for
taking the species; (3) a description of
the techniques to be used; and (4) a
point of contact. Research involving
planned sacrifice or manipulation of, or
which will necessarily result in injury
to or death of listed salmonids must be
conducted by employees or contractors
of the state fishery management agency,
or as part of a coordinated monitoring
and research program overseen by that
agency. Any research using
electrofishing gear in waters known, or
expected to contain, listed salmonids, is
within this exception only if it complies
with “Guidelines for Electrofishing
Waters Containing Salmonids Listed
Under the Endangered Species Act”
(NMFS, 1998). Otherwise, electrofishing
research requires a section 10 research
permit from NMFS prior to commencing
operations. NMFS welcomes comment
on these guidelines, which are available
(see ADDRESSES), during the comment
period for this proposed rule.

The state must annually provide
NMFS with the results of scientific
research activities that involve directed
take of listed salmonids, including a
report of the amount of direct take
resulting from the studies and a
summary of the results of such studies.

A state may conduct and may
authorize non-state parties to conduct
research activities that may result in
incidental take of listed salmonids
under the following conditions. The
state shall submit to NMFS annually, for
its review and approval, a report listing
all scientific research activities

permitted that may incidentally take
listed salmonids during the coming
year. In that annual report, the state
must also report the amount of
incidental take of listed salmonids
occurring in the previous year’s
scientific research activities, and
provide a summary of the results of
such research. Interested parties may
request a copy of these annual reports
from NMFS (see ADDRESSES).

Habitat Restoration Limits on the Take
Prohibitions

NMFS considers a ““habitat restoration
activity” to be an activity whose
primary purpose is to restore natural
aquatic or riparian habitat processes or
conditions; it is an activity which would
not be undertaken but for its restoration
purpose. NMFS does not consider
herbicide applications or artificial bank
stabilization to be restoration activity.

Certain habitat restoration activities
are likely to contribute to conserving
listed salmonids without significant
risks, and NMFS concludes that it is not
necessary and advisable to impose take
prohibitions on those activities when
conducted in accordance with
appropriate standards and guidelines.
Projects planned and carried out based
on at least a watershed-scale analysis
and conservation plan, and, where
practicable, a sub-basin or basin-scale
analysis and plan, are likely to be the
most beneficial. NMFS strongly
encourages local efforts to conduct
watershed assessments to identify what
problems are impairing watershed
function, and to plan for watershed
restoration or conservation in reliance
on that assessment. Without the
overview a watershed-level approach
provides, habitat efforts are likely to
focus on “‘fixes’ that may prove short-
lived, or even detrimental, because the
underlying processes that are causing a
particular problem have not been
addressed.

This proposed rule, therefore,
provides that ESA section 9(a) take
prohibitions will not apply to habitat
restoration activities found to be part of,
and conducted pursuant to, a state-
approved watershed conservation plan
with which NMFS concurs. The state in
which the activity occurs must
determine in writing whether a
watershed plan has been formulated in
accordance with NMFS-approved state
watershed conservation plan guidelines,
and forward any positive finding for
NMFS’ concurrence. NMFS will work
with interested states in developing
guidelines that meet the criteria and
standards set forth here. If NMFS finds
they meet those criteria and standards,
NMFS will then certify this
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determination in writing to the state.
Such a plan will contain adequate
safeguards such that no additional
Federal protections through imposition
of take prohibitions on actions in accord
with the plan, is necessary and
advisable for conservation of the listed
salmonids.

While criteria and plans are being
developed, this proposed rule would
not apply the take prohibitions to
several habitat restoration activities if
carried out in accord with the
conditions described here, and with any
required state or Federal reviews or
permits. Until watershed conservation
plans formulated in accord with NMFS-
approved state watershed conservation
plan guidelines are in place, but for no
longer than 2 years, ESA section 9 take
prohibitions will not apply to the
following restoration activities when
conducted in accord with the listed
conditions and guidance. More complex
restoration activities, such as habitat
construction projects or channel
alterations, require project by project
technical review at least until watershed
planning is complete.

Applicable state guidance includes
the Oregon Road/Stream Crossing
Restoration Guide: Spring 1999, selected
portions (cited here) of the Oregon
Aquatic Habitat Restoration and
Enhancement Guide (1999); the
Washington Department of Fish and
Wildlife, (WDFW) Habitat and Lands
Environmental Engineering Division’s
Fish Passage Design at Road Culverts,
March 3, 1999; Washington
Administrative Code rules for Hydraulic
Project Approval; and Washington’s
Integrated Streambank Protection
Guidelines, June, 1998. Applicable state
guidance for California includes the
Stream Corridor Restoration, Principles,
Processes and Practices by the Federal
Interagency Stream Restoration Working
Group (October 1998) and the California
Salmonid Stream Habitat Restoration
Manual, January, 1998. Under those
conditions and where consistent with
any other state or Federal laws and
regulations, NMFS proposes not to
apply take prohibitions to the following
habitat restoration activities:

1. Riparian zone planting or fencing.
Conditions: No in-water work; no
sediment runoff to stream; native
vegetation only; fence placement
consistent with standards in the Oregon
Aquatic Habitat Restoration and
Enhancement Guide (1999).

2. Livestock water development off-
channel. Conditions: No modification of
bed or banks; no in-water structures
except minimum necessary to provide
source for off-channel watering; no
sediment runoff to stream; diversion

adequately screened; diversion in
accord with state law and has no more
than de minimus impacts on flows that
are critical to fish; diversion quantity
shall never exceed 10 percent of current
flow at any moment, nor reduce any
established instream flows.

3. Large wood (LW) or boulder
placement. Conditions: Does not apply
to LW placement associated with basal
area credit in Oregon. No heavy
equipment allowed in stream; work
limited to any state in-water work
season guidelines established for fish
protection, or if there are none, limited
to summer low-flow season with no
work from the start of adult migration
through the end of juvenile
outmigration. Wood placement projects
should rely on the size of wood for
stability and may not use permanent
anchoring including rebar or cabling
(these would require ESA section 7
consultation or an ESA section 10
permit)(biodegradable manila/sisal rope
may be used for temporary
stabilization). Wood length should be at
least two times the bankfull stream
width (1.5 times the bankfull width for
wood with rootwad attached) and meet
diameter requirements and stream size
and slope requirements outlined in A
Guide to Placing Large Wood in
Streams, Oregon Department of Forestry
and Department of Fish and Wildlife
(May, 1995). LW placement must be
either associated with an intact, well-
vegetated riparian area which is not yet
mature enough to provide LW; or
accompanied by a riparian revegetation
project adjacent or upstream that will
provide LW when mature. Placement of
boulders only where human activity has
created a bedrock stream situation not
natural to that stream system, where the
stream segment would normally be
expected to have boulders, and where
lack of boulder structure is a major
contributing factor to the decline of the
stream fisheries in the reach. Boulder
placement projects within this
exception must rely on size of boulder
for stability, not on any artificial cabling
or other devices. See applicable
guidance in Oregon Aquatic Habitat
Restoration and Enhancement Guide
(1999).

4. Correcting road/stream crossings,
including culverts, to allow or improve
fish passage (See WDFW'’s Fish Passage
Design at Road Culverts, March 3, 1999;
Oregon Road/Stream Crossing
Restoration Guide: Spring 1999; NMFS
Southwest Region Culvert Policy (1999).

5. Repair, maintenance, upgrade or
decommissioning of roads in danger of
failure. All work to be done in dry
season; prevent any sediment input into
streams. In California, follow applicable

guidance in Weaver, W.E. and D.K.
Hagens Handbook for Forest and Ranch
Roads, A guide for planning, designing,
constructing, reconstructing,
maintaining, and closing wildland
roads, June, 1994.

6. Salmonid carcass placement.
Carcass placement should be considered
only where numbers of spawners are
substantially below historic levels.
Follow applicable guidelines in Oregon
Aquatic Habitat Restoration and
Enhancement Guide (1999), including
assuring that the proposed source of
hatchery carcasses is from the same
watershed or river basin as the proposed
placement location. To prevent
introduction of diseases from
hatcheries, such as Bacterial Kidney
Disease, carcasses must be approved for
placement by a state fisheries fish
pathologist.

These short term *‘exceptions”
describe habitat restoration activities
that are likely to promote conservation
of listed salmonids with relatively small
risk negative impacts. If conducted in
accord with the limitations described
above, NMFS concludes it is not
necessary and advisable to provide
additional Federal protections through
imposition of take prohibitions on these
restoration actions. Thus, these habitat
restoration activities can proceed over
the next 2 years without the need for
ESA section 10 permit coverage. Before
undertaking other habitat restoration
activities the project coordinator should
contact NMFS to determine whether the
project can be conducted in such a way
as to avoid take. If not, NMFS will
recommend that an ESA section 10
incidental take permit be obtained
before proceeding. If the project
involves action, permitting or funding
by a Federal agency, ESA coverage
would occur through ESA section 7
consultation.

After a watershed conservation plan
has been approved, only activities
conducted pursuant to the plan fall
outside the scope of the ESA section 9
take prohibitions. If no watershed
conservation plan has been approved by
two years after publication of the final
rule in the Federal Register, then
section 9 take prohibitions will apply to
individual habitat restoration activities
just as to all other habitat-affecting
activities.

Criteria for Evaluating Watershed
Conservation Plan Guidelines

NMFS will evaluate state watershed
conservation plan guidelines based
upon the standards here, which include
criteria derived from those used for
evaluating applications for incidental
take permits, found at § 222.307(c) of
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this chapter. Guidelines must result in
plans that:

(1) Consider the status of the affected
species and populations.

(2) Design and sequence restoration
activities based upon information
obtained from an overall watershed
assessment.

(3) Prioritize restoration activities
based on information from watershed
assessment.

(4) Evaluate the potential severity of
direct, indirect and cumulative impacts
on the species and habitat as a result of
the activities the plan would allow.

(5) Provide for effective monitoring.
This criterion requires that the
effectiveness of activities designed to
improve natural watershed function will
be evaluated through appropriate
monitoring and that monitoring data
will be analyzed to help develop
adaptive management strategies.
Successful monitoring requires
identification of the problem,
identification of the appropriate
solution to the problem, and
determination of the effectiveness of the
solution over a period of time in
increasing productivity of the listed
salmonids.

(6) Use best available technology.
Since the language of part 222 of this
chapter contemplates activities
unrelated to habitat restoration, it
applies “‘best available technology” only
to minimizing and mitigating incidental
effects. For this application, NMFS
makes the logical extension of also
applying “best available technology” to
the restoration activities per se.
Guidelines must ensure that plans will
represent the most recent developments
in the science and technology of habitat
restoration, and use adaptive
management to incorporate new science
and technology into plans as they
develop, and where appropriate,
provide for project specific review by
disciplines such as hydrology,
geomorphology, etc.

(7) Assure that any taking resulting
from implementation will be incidental.

(8) Require the state, local
government, or other responsible entity
to monitor, minimize and mitigate the
impacts of any such taking to the
maximum extent practicable.

(9) Will not result in long-term
adverse impacts. Implementation may
cause some short-term adverse impacts,
and plans must evaluate the ability of
affected ESUs to withstand those
impacts. Guidelines and plans must
assure that habitat restoration activities
will be consistent with the restoration
and persistence of natural habitat
forming processes.

(10) Assure that the safeguards
required in watershed conservation
plans will be funded and implemented.

NMFS recognizes the importance of
providing meaningful opportunities for
public review of watershed conservation
plan guidelines. Therefore, prior to
certifying such guidelines, NMFS will
make the guidelines available for public
review and comment for a period of not
less than 30 days. Notice of the
availability of such draft guidelines will
be published in the Federal Register.
Notice will also be sent to parties
expressing an interest in these
guidelines. Parties interested in
receiving notification should contact
NMFS (see ADDRESSES).

Water Diversion Screening Limit on the
Take Prohibitions

A widely recognized cause of
mortality among anadromous fish is
operation of water diversions without
adequate screening. Juveniles may be
sucked or attracted into diversion
ditches where they later die from a
variety of causes, including stranding.
Adult and juvenile migration may be
impaired by diversion structures,
including push-up dams. Juveniles are
often injured and killed through
entrainment in pumping facilities or
impingement on inadequate screens,
where water pressure and mechanical
forces are often lethal.

State laws and Federal programs have
long recognized these problems in
varying ways, and encouraged or
required adequate screening of
diversion ditches, structures, and
pumps to prevent much of the
anadromous fish loss attributable to this
cause. Nonetheless, large numbers of
diversions are not adequately screened
and remain a threat, particularly to
juvenile salmonids, and elimination of
that source of injury or death is vital to
conservation of listed salmonids.

Therefore, this proposed rule should
prompt all diverters to move quickly to
provide adequate screening or other
protections for their diversions, by not
applying take prohibitions to any
diversion screened in accord with
NMFS’ Juvenile Fish Screening Criteria,
Northwest Region, Revised February 16,
1995, with Addendum of May 9, 1996,
or in California with NMFS’ Southwest
Region *‘Fish Screening Criteria for
Anadromous Salmonids, January 1997
or any subsequent revision (available by
contacting ADDRESSES). Compliance
with these criteria will address the
problems associated with water
diversions lacking adequate screening. If
a diversion is screened, operated and
maintained consistent with those NMFS
criteria, NMFS concludes that adequate

safeguards will be in place such that no
additional Federal protection (with
respect to method of diversion) through
imposition of take prohibitions is
necessary and advisable for
conservation of listed salmonids.
Written acknowledgment from NMFS
engineering staff is needed to establish
that screens are in compliance with the
above criteria.

The proposed take prohibitions would
not apply to physical impacts on listed
fish due to entrainment or similar
impacts of the act of diverting so long
as the diversion has been screened
according to NMFS criteria and is being
properly maintained. The take
prohibitions would apply to take that
may be caused by instream flow
reductions associated with operation of
the water diversion facility, and impacts
caused by installation of the water
diversion facility, such as dewatering/
bypass of the stream or in-water work.
Such take remains subject to the
prohibitions of § 223.208(a) of this
proposed rule.

Routine Road Maintenance Limit on the
Take Prohibitions

The Oregon Department of
Transportation (ODOT) is responsible
for the extensive existing transportation
infrastructure represented by the
Oregon’s state highway system. ODOT
maintenance and environmental staff
have worked with NMFS for more than
a year toward performing routine road
maintenance activities within the
constraints of the ESA and the Clean
Water Act, while carrying out the
agency’s fundamental mission to
provide a safe and effective
transportation system. That work has
resulted in a program that greatly
improves protections for listed
salmonids with respect to the range of
routine maintenance activities,
minimizing their impacts on receiving
streams. The Association of Oregon
Counties and the City of Portland
participated in some of the later
discussions of needed measures and
processes. ODOT’s program includes its
Maintenance of Water Quality and
Habitat Guide dated June, 1999 (Guide)
and a number of supporting policies and
practices, including a strong training
program, accountability mechanisms,
close regional working relationships
with Oregon Department of Fish and
Wildlife (ODFW) biologists, two ODFW
staff whose time is fully dedicated to
work with ODOT, a biologist dedicated
full time to work with NMFS on
transportation issues, and several
ongoing research projects.

The Director of ODOT has committed
that ODOT will implement the Guide,
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including training, documentation and
accountability features that are
described in the introduction to the
document (Letter from Grace Crunican
to William Stelle, dated June 30, 1999).
The guide governs the manner in which
crews should proceed on a wide variety
of routine maintenance activities,
including surface and shoulder work,
ditch, bridge, and culvert maintenance,
snow and ice removal, emergency
maintenance, mowing, brush control
and other vegetation management. The
program directs activity toward
favorable weather conditions, increases
attention to erosion control, prescribes
appropriate equipment use, governs
disposal of vegetation or sediment
removed from roadsides or ditches, and
includes other improved protections for
listed salmonids, as well as improving
habitat conditions generally. Routine
road maintenance conducted in
compliance with the ODOT program
will adequately address the problems
potentially associated with such
activity. In other words, the Guide
provides adequate safeguards for listed
salmonids. Furthermore, extension of
the take prohibitions to these activities
would not provide meaningful,
increased protection for listed
salmonids. In sum, NMFS does not find
it necessary and advisable to apply take
prohibitions to routine road
maintenance work performed consistent
with the Guide. The Guide governs only
routine maintenance activities of ODOT
staff. Other activities, including new
construction, major replacements, or
activity for which a U.S. Army Corps of
Engineers (COE) permit is required, are
not covered by the routine maintenance
program and, therefore, would be
subject to the take prohibitions.

NMPFS realizes that in many
circumstances the Guide includes
language that could compromise the
protections otherwise offered, through
phrases such as “where possible”,
“where feasible” or “where
practicable.” Although as a general rule
such language creates an unacceptable
level of ambiguity or uncertainty for a
program being recognized within the
ESA, a variety of circumstances
constrain and limit that uncertainty in
the case of ODOT’s routine maintenance
program. Foremost is that ODOT
intends these discretionary phrases to
be exercised only where physical,
safety, weather, equipment or other hard
constraint make it impossible to follow
a Best Management Practice (BMP) to
the letter. ODOT has explained this in
the Guide, making clear that the
discretionary language is not included
to create flexibility for the convenience

of the crew or for ease of operation.
ODOT is striving in its training program
to have all crews understand that point,
and to provide examples of appropriate
and inappropriate application of those
discretionary phrases. As an example of
appropriate use, the Guide states that
ODOT will “where feasible, schedule
sweeping during damp weather, to
minimize dust production.” ODOT
crews strive to follow that. However,
debris on the road at other times may
require that ODOT sweep a road
regardless of road moisture, to ensure a
safe surface. ODOT would then proceed
with sweeping as necessary, using other
applicable minimization and avoidance
practices.

Further, ODOT crews undergo
extensive and regular training, and are
increasingly focused on environmental
considerations and compliance as a core
agency value and consideration. ODOT
is testing new ideas for enhancing
feedback from crews to managers and
policy staff. One proposal establishes
environmental leaders on each crew
who then meet regularly to address
successes and failures. Information from
that group would then be fed into a
monthly regional meeting for
identification of needed adjustments,
and then on to quarterly management
reviews. While this system is not in
place, it demonstrates ODOT'’s
determination to find and use practical
feedback mechanisms to enhance the
routine maintenance program as well as
other ODOT programs.

In sensitive resource areas, the
possibilities of exercising discretionary
flexibility are further constrained by a
new tool that has been implemented in
southern Oregon, will shortly be in
place in the north coast region, and
completed throughout Oregon in 2002.
The agency is working to prepare
detailed maps identifying any known
sensitive resource sites that occur
within ODOT rights of way. ODOT is
mapping dominant land cover,
functional overstory values, late
successional stage, riparian management
areas, presence of contiguous riparian
areas, salmonid presence, spawning,
rearing, offchannel areas, tributaries,
wetlands, and other resource issues.
This mapping does not delineate
boundaries or provide presence or
absence of species, but rather
inventories known resources within
ODOT’S rights of way.

A resource map and a restricted
activity map are being produced for
each road, by mile point and global
position system coordinate. The
restricted activity maps are coordinated
with ODOT maintenance staff and will
allow ODOT staff the knowledge to

adjust their activities based on resource
information. 'No restriction’ areas
indicate that no known resource of
concern has been identified in the area,
and routine maintenance can occur
using the Guide. A 'Caution’ value
indicates the known presence of one or
more resources in the general work area,
and maintenance crews should increase
their awareness of their activities,
perhaps contacting region
environmental staff. The district
Integrated Pest/Vegetation Management
Plan and the Guide will direct activities.
The 'Restricted value’ indicates that a
resource of concern is known to be
present within the right of way and
consultation with technical staff needs
to occur prior to any work or ground
disturbing activity.

With a full-time staff person at NMFS
dedicated to coordination and
communication with ODOT staff on a
regular basis and participation in
monthly and quarterly review meetings,
NMFS is assured of regular feedback on
how the program is operating. That
feedback will provide a picture of the
frequency and nature of any deviations
from the practices specified in the
Guide. If at some time in the future that
dedicated staff position is no longer
available, then NMFS and ODOT will
have to find another means of assuring
that feedback or amend the program
appropriately to keep it within the
exception.

Finally, through annual reporting of
external complaints and their outcomes,
ODOT will identify needed
“modifications of, or improvements to”
any of the minimization/avoidance
measures and has committed to making
changes to the measures as necessary.
Likewise, ODOT will incorporate
changes reflecting new scientific
information and new techniques and
materials.

ODOT will notify NMFS of any
changes to the ODOT guidance, and
before NMFS determines that the take
prohibitions should not be extended to
these activities, NMFS will publish
notification in the Federal Register
providing a comment period of not less
than 30 days for public review and
comment on the proposed changes. If at
any time NMFS determines that
compliance problems or new
information cause the ODOT program to
no longer provide sufficient protection
for threatened salmonids, NMFS shall
notify ODOT. If ODOT does not
effectively correct the matter within a
mutually determined time period,
NMFS shall notify ODOT that its
routine road maintenance program is
subject to the take prohibitions.
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While ODOT implements an
integrated vegetation management
program which assures that herbicide or
pesticide spraying will not occur in
areas of sensitive natural resources,
including streams, NMFS is unable to
conclude at this time that the measures
in ODOTs Guide governing herbicide or
pesticide spraying (MMS #131) are
sufficiently protective of listed
salmonids to warrant not applying the
take prohibitions of this rule to that
activity. This is in part because of the
large number of herbicide and pesticide
formulations ODOT may employ, and
the legitimate concerns about effects of
many of these chemicals on aquatic
species, and specifically on anadromous
fish at various life stages. The fact that
NMFS does propose to apply take
prohibitions to spraying at this time
does not indicate that NMFS has
determined that any particular ODOT
pesticide spraying activities constitute
harm to salmonids; rather, that there is
not sufficient evidence at this time to be
sure the risk of harm is low. NMFS
intends to continue working with ODOT
on the issues surrounding herbicide and
pesticide use. ODOT is currently
conducting research on whether
chemicals it applies reach streams
under worst-case scenarios.

For similar reasons, the take
prohibitions would apply to dust
abatement measures in the Guide.
ODOT routine maintenance seldom
engages in dust abatement, and when it
does uses only water and hence is not
risk of harming salmonids. There is
insufficient precision in the Guide as to
chemical makeup of palliatives, specific
areas of use, rates of application, and
possible contaminants for NMFS to be
sure the risk of harm would be
acceptably low should any county or
city that does significant dust abatement
seek to come within this exception.
Therefore, a county or city would have
to provide those additional details and
commit to appropriate limits in an MOA
before dust abatement could be
considered as within the limit on take
prohibitions. NMFS believes that other
than for herbicide and pesticide
spraying and dust control, activity in
compliance with the ODOT guidance
and program would not further degrade
or otherwise restrict attainment of
properly functioning conditions. With
respect to routine road maintenance
activities in Oregon, the program limits
impacts on listed salmonids and their
habitat to an extent that makes
additional Federal protections
unnecessary for the conservation of
listed salmonids. Therefore, in this
proposed rule NMFS does not apply

take prohibitions on routine road
maintenance activities (other than
herbicide and pesticide spraying, or
dust abatement) so long as the activity
is covered by and conducted in accord
with ODOT’s Maintenance Management
System Water Quality and Habitat
Guide (June, 1999). ODOT will continue
to obtain permits from the COE and/or
Oregon Division of State Lands for any
in-stream work normally requiring those
permits, and COE section 7 consultation
requirements on permit issuance is not
affected by this limit on the take
prohibitions. ODOT has committed to
review the Guide and revise as
necessary at least every 5 years. ODOT
is actively reviewing potential impacts
or new technologies related to many
issues. For instance, results from an
earlier technical team evaluation of
impacts of de-icing mechanisms on
aquatic resources is included as an
appendix to the Guide. That group has
been reconvened (with NMFS as a
member) and is revisiting adherence to
the specifications, as well as evaluating
extensive research on CMA (calcium-
magnesium acetate). Initial research
indicates that CMA is not getting to the
water column, but the team will be
following up. ODOT has also been doing
roadside snow sampling to determine
whether any typical road-side pollutant
is present on road sand, and thus far has
not identified any measurable
concentrations.

ODOT has several other interagency
teams working toward improving
practices or further defining specific
issues related to ditches, culverts, or
emergency circumstances. It is also
continuing research on how to best
recycle or otherwise appropriately
dispose of maintenance decant,
sediment, or sweepings. Any of the
above may result in improved practices
and, where necessary, in revision of the
Guide.

At any time ODOT revises part of the
1999 Guide, ODOT will need to provide
the desired revision to NMFS for review
and approval. NMFS will make draft
changes available for public review and
comment for a period of not less than
30 days. Notice of the availability of
such draft changes will be published in
the Federal Register. Notice will also be
sent to parties expressing an interest in
the Guide. Parties interested in
receiving notification should contact
NMFS (see ADDRESSES).

Some Oregon city and county
governments have indicated interest in
using the ODOT guidance to be sure that
their routine road maintenance
activities are protective of salmonids.
The fact that ODOT has an extensive
and ongoing training program for all

maintenance employees and has
committed to report on an annual basis
details of program implementation is
fundamental to NMFS’ belief that the
program is adequate. Hence, any Oregon
city or county desiring that its routine
road maintenance activities come under
this “exception” must not only commit
in writing to apply the measures in the
Guide, but also must first enter into a
MOA with NMFS detailing how it will
assure adequate training, tracking, and
reporting, including how it will control
and narrow the circumstances in which
a practice will not be followed because
it is not “‘feasible,” “practical,” or
“possible.”

Portland Parks Integrated Pest
Management Limit on the Take
Prohibitions

The City of Portland, Oregon, Parks
and Recreation Department (PP&R)
operates a diverse system of city parks
representing a full spectrum from
intensively managed recreation, sport,
golf, or garden sites to largely natural,
unmanaged parks, including the several
thousand acre, wooded, Forest Park.
PP&R has been operating and refining
an integrated pest management program
for 10 years, with a goal of reducing the
extent of its use of herbicides and
pesticides in park maintenance. The
program’s “decision tree” place first
priority on prevention of pests (weeds,
insects, disease) through policy,
planning, and avoidance measures
(design and plant selection). Second
priority is on cultural and mechanical
practices, trappi