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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. 97-079-2]
RIN 0579-AA91

Importation of Pork and Pork Products
From Yucatan and Sonora, Mexico

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations concerning the importation
of animal products to relieve certain
restrictions on the importation of pork
and pork products from the Mexican
State of Yucatan. Because of the
existence of hog cholera in Mexico, we
have required pork and pork products
from Yucatan to be heated or cured and
dried to certain specifications to be
eligible for entry into the United States.
This rule establishes new conditions for
the importation of fresh and processed
pork and pork products from Yucatan
into the United States and also provides
for the movement of pork and pork
products from Yucatan through areas
where hog cholera may exist in transit
to the United States. We are also
amending the regulations that provide
for the importation of fresh pork from
the Mexican State of Sonora to also
allow the importation of pork products
from Sonora and to modify the import
conditions for Sonoran pork and pork
products so that those conditions
parallel the import conditions for pork
and pork products from Yucatan. These
amendments provide for the
importation of pork products from
Sonora and for the in-transit movement
of Sonoran pork and pork products
through areas where hog cholera may
exist and make it clear that pork and
pork products from Sonora must be

derived from swine slaughtered at
federally inspected slaughter plants.
EFFECTIVE DATE: February 10, 2000.
FOR FURTHER INFORMATION CONTACT: Dr.
John Cougill, Senior Staff Veterinarian,
Products Program, National Center for
Import and Export, VS, APHIS, 4700
River Road Unit 40, Riverdale, MD
20737-1231; (301) 734—-3399; or e-mail:
john.w.cougill@usda.gov.
SUPPLEMENTARY INFORMATION:

Background

The Animal and Plant Health
Inspection Service (APHIS) of the U.S.
Department of Agriculture (USDA)
regulates the importation of animals and
animal products into the United States
to guard against the introduction of
animal diseases not currently present or
prevalent in this country. The
regulations pertaining to the
importation of animals and animal
products are set forth in the Code of
Federal Regulations (CFR), title 9,
chapter I, subchapter D (9 CFR parts 91
through 99).

The regulations in 9 CFR part 94
pertain to, among other things, the
importation of meat and other animal
products into the United States. Until
the effective date of this rule, § 94.20
allows fresh (chilled or frozen) pork
from Sonora, Mexico, to be imported if:
The pork is meat from swine that were
born, raised, and slaughtered in Sonora;
the pork has not been in contact with
pork from regions other than those
listed in § 94.9(a) as regions where hog
cholera is not known to exist; and an
authorized official of Mexico has
certified on the foreign meat inspection
certificate (required by 9 CFR 327.4) that
the above conditions have been met.

On February 23, 1999, we published
in the Federal Register (64 FR 8755—
8761, Docket No. 97-079-1) a proposal
to amend § 94.20 to (1) expand the
importation of fresh pork to include any
type of pork or pork products from
Sonora; (2) allow the importation, under
certain conditions, of pork and pork
products from Yucatan, Mexico; and (3)
amend some of the provisions
pertaining to pork from Sonora so that
the same import requirements apply to
pork and pork products from both
Sonora and Yucatan, Mexico. We based
our proposed rule on information
presented to APHIS by the Mexican
Government in 1995 in a request to
recognize the Mexican State of Yucatan

as free of hog cholera and on a site visit
that APHIS officials made to Yucatan in
1996 to verify that Yucatan had the
veterinary infrastructure, disease control
programs, diagnostic capabilities, and
surveillance programs necessary to
diagnose and prevent an introduction of
hog cholera. Following the site visit, we
performed a qualitative risk assessment
on the importation of pork and pork
products from federally inspected
slaughtering plants in Yucatan. The
qualitative risk assessment indicated
that such importations would present a
negligible risk of introducing hog
cholera into the United States.

Based on the finding of negligible
risk, we proposed to allow the
importation of pork and pork products
from Yucatan, Mexico. However, we
proposed to allow these importations to
occur only under certain conditions (set
forth below) to help prevent the
possibility that pork or pork products
from swine raised in regions of Mexico
other than Yucatan or Sonora could be
exported to the United States via
Yucatan. As stated above, we proposed
to amend the import conditions for pork
from Sonora at § 94.20 to provide the
same import conditions for pork and
pork products from both Sonora and
Yucatan. We wanted to prevent the
following possibilities: That swine from
regions of Mexico other than Sonora or
Yucatan could be moved to Yucatan or
Sonora for slaughter, processing, and
export to the United States; that pork or
pork products from other regions could
be moved to Yucatan or Sonora for
export to the United States; or that, once
leaving Yucatan or Sonora, pork and
pork products from Yucatan or Sonora
could be commingled with pork or pork
products from other regions of Mexico
in transit to the United States. We stated
our belief that the proposed import
conditions would provide a higher
degree of safety against the occurrence
of any of these scenarios than the
requirements then listed in § 94.20.

In the proposed rule, we set forth (1)
our reasons for believing that the
importation, under certain conditions,
of pork and pork products from Yucatan
can be accomplished safely; (2) our
reasons for proposing to amend the
import conditions for pork from Sonora
and to allow the importation of pork
products from Sonora; (3) the proposed
import conditions for pork and pork
products from Yucatan and Sonora; and
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(4) our basis for the proposed import
conditions. The proposed import
conditions follow:

1. The pork or pork product must be
from swine that were born and raised in
Sonora or Yucatan and slaughtered in
Sonora or Yucatan at a federally
inspected slaughter plant under the
direct supervision of a full-time salaried
veterinarian of the Government of
Mexico, and the slaughter plant must be
approved to export pork and pork
products to the United States in
accordance with 9 CFR 327.2.

2. If processed in any manner, the
pork or pork product must be processed
at a federally inspected processing plant
located in either Sonora or Yucatan
under the direct supervision of a full-
time salaried veterinarian of the
Government of Mexico.

3. The pork or pork product must not
have been in contact with pork or pork
products from any State in Mexico other
than Sonora or Yucatan or from any
other region not listed in §94.9(a) as a
region where hog cholera is not known
to exist.

4. The foreign meat inspection
certificate for the pork or pork product
(required by 9 CFR 327.4) must be
signed by a full-time salaried
veterinarian of the Government of
Mexico. The certificate must include
statements that certify the above
conditions have been met. The
certificate must also show the seal
number on the shipping container if a
seal is required (see below).

5. In addition, if the pork or pork
product is going to transit any State in
Mexico other than Sonora or Yucatan or
any other region not listed in § 94.9(a)
as a region where hog cholera is not
known to exist, a full-time salaried
veterinarian of the Government of
Mexico must apply serially numbered
seals to the containers carrying the pork
or pork products at the federally
inspected slaughter or processing plant
located in Sonora or Yucatan, and the
seal numbers must be recorded on the
foreign meat inspection certificate.

6. Prior to its arrival in the United
States, the shipment of pork or pork
products must not have been in any
State in Mexico other than Sonora or
Yucatan or in any other region not listed
in §94.9(a) unless the pork or pork
products have remained under seal until
arrival at the U.S. port and either (1) the
numbers on the seals match the
numbers on the foreign meat inspection
certificate or (2) if the numbers on the
seals do not match the numbers on the
foreign meat inspection certificate, an
APHIS representative at the port of
arrival is satisfied that the pork or pork

products were not contaminated during
movement to the United States.

We solicited comments concerning
our proposal for 60 days ending April
26, 1999. We received four comments by
that date. They were from a State
government, an association representing
veterinarians, and associations
representing the U.S. swine industry
and the Yucatan swine industry. Two
commenters supported the proposed
rule; one commenter asked numerous
questions about many aspects of the
proposed rule but expressed support for
the proposed import conditions; and
one commenter expressed many
concerns about the information in the
background section of the proposed rule
without specifically expressing support
or opposition to the proposed
rulemaking action. Some of the
comments were outside the scope of this
rulemaking action. Our responses to the
comments pertinent to the proposed
rule are discussed below by topic.

Veterinary Infrastructure

Two commenters asked general
questions about the veterinary
infrastructure in Yucatan, including
whether Mexican and Yucatan laws,
regulations, and policies support the
maintenance of surveillance for hog
cholera and whether Mexican animal
health officials have the necessary
resources to restrict movements of
swine and swine products from
Mexican States where hog cholera may
exist. One commenter asked about
Yucatan producer awareness of hog
cholera, producer and practitioner
reporting responsibilities with regard to
suspect cases, and the continued level
of suspect hog cholera investigations in
Yucatan. The commenter further asked
about the testing requirements
administered by Yucatan animal health
officials for new breeding stock
introduced from other Mexican States.
Finally, the commenter asked whether a
feral swine population exists in Yucatan
and, if so, whether it has been tested for
hog cholera.

We believe that the Mexican
veterinary infrastructure has the ability
and resources to restrict movements into
Yucatan of swine and swine products
from areas of greater risk for hog
cholera. When we conducted the 1996
site visit, we thoroughly studied
Yucatan’s veterinary infrastructure. In
addition to learning about the
individual responsibilities of and
relationship between the various levels
of government overseeing animal health
activities in Mexico, we reviewed
activities to prevent the introduction of
hog cholera into Yucatan. Mexican
animal health officials exercise tight

movement controls on all land, air, and
maritime traffic in Yucatan. Detailed
descriptions of the veterinary
infrastructure in Mexico, particularly in
Yucatan, and these movement controls
may be found in the site visit report as
well as in the qualitative risk
assessment. For copies of these
documents, contact the person listed
under FOR FURTHER INFORMATION
CONTACT.

Through APHIS employees stationed
in Mexico and at our headquarters in
Riverdale, MD, we remain in constant
contact with Mexican animal health
officials. We continue to have
confidence in their abilities to prevent
the introduction of hog cholera into the
Yucatan swine population and, in the
unlikely event an outbreak would occur,
to identify and contain it appropriately.
In regard to producer awareness of hog
cholera, Yucatan swine producers could
have greater awareness of hog cholera
than some U.S. swine producers
because of more recent experience with
the disease. While the last case of hog
cholera in Yucatan occurred in 1982,
hog cholera was eradicated from the
United States in the 1970’s. In addition,
Mexican animal health officials have
erected signs on major roadways in
Yucatan proclaiming the State as free of
hog cholera and stating restrictions on
the movement into Yucatan of
commodities that could reintroduce hog
cholera into the State. Suspect cases of
hog cholera infection are reported and
investigated in Yucatan in a similar
manner as in the United States.

The Yucatan swine industry imports
breeding stock from the United States,
Canada, and Sonora. Swine movements
into Yucatan are not allowed from any
other area in Mexico. We are unaware
of the existence of any feral swine
population in Yucatan.

Laboratory Capabilities

A commenter asked whether positive
controls or periodic check tests are used
in Mexican animal health laboratories to
confirm the quality of their testing. Two
commenters asked whether Mexican
laboratory officials had acted upon
recommendations from the site visit
report regarding check-testing by the
APHIS National Veterinary Services
Laboratories (NVSL) in Ames, IA, of the
diagnostic results obtained for blood
samples tested for hog cholera at
Mexican animal health laboratories.

We have confidence in the diagnostic
capabilities of Mexican animal health
laboratories. As stated in the proposed
rule, these laboratories meet the
standards of the Office International des
Epizooties. In addition, in 1997 we sent
“blind”” samples twice to the regional
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laboratory in Merida, Yucatan, and the
central laboratory in Mexico City. These
laboratories administered the diagnostic
tests with the proper controls, and the
results reported agreed with the findings
reached by NVSL.

Traceback Capabilities

A commenter asked about procedures
in place by APHIS and the Mexican
Government to trace shipments of pork
or pork products that might be
contaminated as a result of the
identification of an animal or herd in
Yucatan as suspect or positive for hog
cholera.

If Mexican animal health officials
were to find an animal that was positive
for hog cholera, they would report the
case immediately to APHIS officials. We
would immediately prohibit the
importation of pork and pork products
from Yucatan. As in any other similar
situation in which a foreign region
reports an outbreak of an animal disease
of concern to us, we would work with
USDA'’s Food Safety and Inspection
Service to try to trace any potentially
contaminated products that had been
imported from that region.

Commercial Production

A commenter expressed concern
regarding the biosecurity measures
practiced by communal production
facilities in Yucatan (small, shared
herds of 15 to 40 sows). The commenter
was concerned that these facilities are
considered part of the commercial
production system in Yucatan. (As such,
according to the proposed rule, pork
and pork products from swine from
these facilities could be eligible for
export to the United States if the swine
were slaughtered in a federally
inspected slaughter plant.) The
commenter further asked how Yucatan
producers know if their herds are
“export-eligible”” and how the federally
inspected plants know upon the arrival
of hogs whether they are from export-
eligible herds.

The commenter supported the
proposed change to the import
conditions for pork from Sonora that
would require pork and pork products
from Sonora to be derived from swine
slaughtered at federally inspected
slaughter plants. The commenter asked
whether there has been any cause for
concern about the exportation to the
United States of Sonoran pork from
Sonoran slaughter plants that are not
federally inspected.

The commercial swine industry in
both Sonora and Yucatan is
concentrated among relatively few
producers. In Yucatan, as of 1996, 3
producers owned 65 percent of the

65,000 sows in the commercial
production facilities. As a good business
practice, the federally inspected
slaughtering facilities in Yucatan and
Sonora accept swine only from the
large, commercial production facilities
in those States. By doing so, the
slaughtering facilities have assurance
regarding the health status of the swine
they accept for slaughter. The
biosecurity measures practiced at
communal swine production facilities
in Yucatan do not meet the level of
biosecurity measures practiced in the
large, integrated commercial production
facilities in Yucatan. Mexican animal
health officials have confirmed that the
federally inspected slaughtering
establishments in Yucatan do not accept
swine from communal production
facilities; swine from these facilities are
processed in municipal plants for local
use only. Moreover, under Mexican
federal regulations, only commercially
raised swine may be slaughtered for
export to the United States. For that
reason, we do not believe that pork has
been exported to the United States from
other than federally inspected
slaughtering plants in Sonora.

Surveillance Procedures

We received numerous comments
regarding activities by Mexican animal
health officials to determine whether
hog cholera exists in the Yucatan swine
population. We have divided these
comments into three groups, which are
discussed in separate sections below as
follows: Comments pertaining to
procedures for determining the extent of
the Yucatan swine population are under
the heading Census Results; comments
pertaining to blood sampling of the
Yucatan swine population for hog
cholera are under the heading Serologic
Surveys; and comments pertaining to
the methodology used to determine the
number of blood samples that must be
taken from the Yucatan swine
population to obtain a reasonable degree
of confidence that, if hog cholera existed
in the population, it would be detected
are under the heading Sampling
Methodology. Following a description
of all of these comments is our
discussion of them.

Census Results

A commenter asked how the 1993
census of Yucatan swine herds was
taken, especially in regard to
“backyard” farms. The commenter
further asked how many backyard farms
were in existence when serologic
surveys of commercial and backyard
farms were performed in 1995. Another
commenter asked about the results of
the 1996 census of backyard swine and

whether the serologic surveillance of the
backyard swine population was
modified as a result of that census.

Serologic Surveys

A commenter expressed the opinion
that a surveillance survey conducted for
a period of 3 months might not truly
reflect the disease status of any region.
(The commenter was referring to a
serologic survey of Yucatan swine herds
conducted from January through March
1995.) The commenter asked about the
results of an APHIS evaluation of the
methodology used by Mexican animal
health officials to collect serologic
samples in Yucatan and whether APHIS
made recommendations regarding the
methodology used.

Two commenters asked whether a
serologic survey was conducted in 1996
and, if so, about the results. One
commenter asked upon what census the
1996 serologic survey was based. The
commenter further asked about the level
of monitoring of the backyard herds that
APHIS or Mexican animal health
officials consider necessary for ensuring
the hog cholera status of these herds.

Sampling Methodology

A commenter asked how the
prevalence figure of 0.2 percent was
arrived at for use in the sampling
methodology and stated that, if a lower
prevalence were used, the number of
samples required for the survey would
increase drastically. The commenter
further stated that the site visit report
made a recommendation regarding
sampling methodology but that no
indication has been given that the
recommendation was implemented and
what the results were. Another
commenter asked about the conclusions
of the review of the sampling
methodology in backyard pigs and
whether this review resulted in
modifications to the current sampling to
increase the likelihood of detecting
disease. The commenter further asked
whether experience with hog cholera in
backyard herds provided any indication
of the expected ranges of seroprevalence
in positive herds.

In taking a census of the Yucatan
swine population in 1993 and again in
1996, Mexican animal health officials
used standard methods to gather data,
including visiting townships in Yucatan
to interview swine producers. The data
from the 1993 census was used in
conducting the serologic survey in 1995.
While we do not know the total number
of backyard swine farms that existed in
Yucatan in 1995, the 1993 census
reported the number of swine in
Yucatan backyard farms as 114,254. We
do not expect Mexican animal health
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officials to conduct a yearly census of
Yucatan swine, nor do we believe that
such a census is necessary. Mexican
officials have collected swine census
data for Yucatan, and, as a result of
ongoing serologic sampling by animal
health technicians, that data has been
updated from year to year.

In the serologic survey conducted in
1995, samples were taken from every
commercial farm, with a total of 2,459
samples taken from such farms. Samples
were also taken from backyard farms in
proportion to each municipality’s swine
population based on the 1993 census.
Mexican animal health officials used the
sampling methodology just described

again in 1996 and 1997 to sample
commercial and backyard farms. In
every year’s survey, all samples have
been negative for hog cholera. The
following table presents the number of
serum samples collected and evaluated
with negative results at Yucatan swine
facilities from 1995 to 1997:

Type of operation 1995 1996 1997 Total
COMMETCIAl FAIMS it e e e et e e e e et e e e e e e e saa b e e e e e e e seesbaseeeeeeesssabbeeeeeessenssnrens 2,459 2,526 2,502 7,487
Backyard Farms ............cc........ 429 1,185 1,743 3,357
Community SIAUGNIEINOUSES .......oiiiiiiieiiie et et e s st e e e steeeeesteeeesnreeeans | arbeeesssneeesns 641 660 1,301
Federally Inspected SIaughterNOUSES .........c.eiiiiiiiiiiii e e e e nine | eeeesnieeesannes 1,378 1,360 2,738
TOTAI ettt E e E et h et na et nn e nre e ns 2,888 5,730 6,265 14,883

The seroprevalence figure of 0.2
percent was established by Mexican
animal health officials to determine the
sampling strategy. It is true that a lower
prevalence figure would increase the
number of samples to be taken.
However, if hog cholera were endemic
in Yucatan, the prevalence figure would
far exceed 0.2 percent. Based on our
own judgment and experience with hog
cholera eradication in the United States,
if hog cholera existed in Yucatan, the
seroprevalence would be higher than 0.2
percent because Yucatan’s swine
population is immunologically naive as
a result of being unvaccinated for
several years. Moreover, we do not
believe that hog cholera could survive
in the backyard herds in Yucatan
without passing into the commercial
herds and quickly being detected.

Currently, serologic surveys are being
conducted as follows: Every year,
samples are taken from all commercial
herds and from 300 randomly selected
backyard herds. For the backyard swine
population in Yucatan, 300 herds is the
sample size needed to detect hog
cholera with a 95 percent confidence
level if the disease exists at a herd
prevalence of 1 percent or higher. The
census results do not change this
number. The census serves to give a
complete listing of all of the farms that
have an equal chance of being sampled.
At the backyard farms in Yucatan, up to
five samples are taken per herd.

The same sampling procedures are
being conducted in Campeche and
Quintana Roo (the two Mexican States
that border Yucatan) as in Yucatan.
Every year, Mexican animal health
officials take blood samples from 300
randomly selected backyard herds (up
to 5 samples per herd) in each of those
2 States. In addition, Mexican animal
health officials are sampling an
additional 600 backyard herds in
Campeche along the State border with

Tabasco. Most of the herds being
sampled have fewer than five animals.

In the site visit report, we stated,
“Pending further analysis of the data,
recommendations may be made to
modify their current sampling
methodology to increase the likelihood
of detecting disease.” We have
recommended increased sampling of
backyard farms in high-risk areas, such
as along the borders with other States,
and this recommendation has been
followed. Based on available data, we
do not believe that a precise level of
monitoring of backyard herds in
Yucatan on a periodic basis can be
determined. Such a determination
would require such additional
information as an evaluation of the
veterinary infrastructure and disease
status of Yucatan’s neighboring States.
However, we have confidence that the
current annual sampling of 300
backyard herds as described previously
would reveal any hog cholera virus
present in those herds.

We would like to emphasize that
serologic surveillance of the Yucatan
swine population was only one
component of our proposal to allow the
importation under certain conditions of
pork and pork products from Yucatan.
Many other factors, which are listed in
the proposed rule and the qualitative
risk assessment, were considered and
continue to be important. As examples,
hog cholera has not been diagnosed
within Yucatan for more than 15 years
and is not known to exist in any
adjacent State, and Yucatan has
prohibited vaccination of swine for hog
cholera for more than 5years. As a
result, the Yucatan swine population
has become immunologically naive, so
any introduction of hog cholera virus
would spread quickly, easing detection.
In considering many factors altogether,
including the fact that serologic
surveillance has been maintained for

several years now with no findings of
animals positive for hog cholera, we
believe that pork and pork products
from Yucatan can be imported into the
United States without putting the health
of the U.S. swine population at risk.

Risk Assessment

A commenter questioned the
statement in the risk assessment that the
importation of pork and pork products
from Yucatan would present a negligible
risk of introducing hog cholera. The
commenter asked how the risk of
introducing hog cholera from pork and
pork products is negligible if the risk of
hog cholera introduction from live
swine is low.

The site visit report characterizes
Yucatan as an area of low risk for hog
cholera based on a high-medium-low
paradigm. However, APHIS policy on
the importation of animals and animal
products states that import decisions on
animals and animal products will not be
based solely on the characterization or
status of the exporting region but rather
on a risk assessment addressing the
risks presented by a specific commodity
from a specific region. The risk
assessment must consider information
about the animal health situation
existing in the region and the
probability that the commodity would
transmit and establish disease in the
United States.

Based on the observations of the site
visit team and analysis of information
submitted by Mexico, we performed a
qualitative risk assessment of the
importation of pork and pork products
from Yucatan into the United States.
Taking into account all of the available
evidence concerning hog cholera virus
and Yucatan, APHIS found that the
probability that Yucatan swine are
infected with undetected hog cholera
virus is small. The pathway for hog
cholera introduction into the U.S. swine
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population via contaminated imported
pork or pork products would be via
feeding uncooked or improperly cooked
pork or pork products to pigs in this
country. Pork is known to be capable of
transmitting hog cholera. However, pork
is a high-value commodity intended for
human consumption, and U.S.
consumers routinely cook pork at a
temperature sufficient to kill hog
cholera virus. Furthermore, before
human food waste such as pork can
legally be fed to swine, the waste must
be cooked again. Therefore, even if a
small quantity of pork contaminated
with hog cholera virus were to be
imported into the United States, the
probability that it would be fed
uncooked to pigs is extremely small. For
these reasons and the many others
discussed in this document, the
proposed rule, and the qualitative risk
assessment, we find the combined
evidence sufficient to conclude that
imported pork and pork products from
Yucatan, even if containing a low level
of hog cholera virus, are unlikely to
cause an outbreak of hog cholera in the
United States.

Request for New Site Visit

A commenter requested that APHIS
conduct another site visit to the Yucatan
and include veterinary practitioners and
representatives of the U.S. swine
industry.

We believe that the data gathered
from our 1996 site visit is still valid and
supports our proposal to allow the
importation of pork and pork products
from Yucatan under certain conditions,
and we do not believe that an additional
site visit is necessary to gather
additional data. We believe that, if the
data has changed in any way, it has
likely changed to provide stronger
support for the proposed rule. Since our
site visit in 1996, more time has passed
since the last outbreak of hog cholera in
Yucatan and since vaccination for hog
cholera was discontinued there. In
addition, since our site visit, the States
bordering Yucatan have been declared
free of hog cholera by the Mexican
Government, so the threat of possible
introduction of hog cholera into
Yucatan from adjacent regions has been
further reduced. Moreover, as stated
previously, APHIS employees
permanently stationed in Mexico
maintain constant contact with Mexican
agricultural officials. We have
confidence in their abilities and efforts
to eradicate hog cholera and prevent
reintroduction into areas that have been
declared free of the disease.

Other Diseases

A commenter asked whether APHIS
has conducted a review of diseases that
might be present in Mexico and are not
considered to be present in the United
States other than “List A” diseases. The
commenter was particularly concerned
about blue eye disease, which the
commenter states has been reported in
many States in Central Mexico and has
been identified in hogs in Yucatan
slaughterhouses. The commenter
wanted to know whether APHIS has
considered the potential for
transmission of blue eye virus in pork
products from Yucatan and Sonora and
what type of surveillance program is in
place for this disease.

This rule pertains exclusively to the
importation of pork and pork
products—not live swine—from
Yucatan and Sonora. Other than hog
cholera, which is known to be
transmitted by fresh pork, no other
swine diseases that can be transmitted
by pork exist in Mexico. Therefore, our
risk assessment pertained exclusively to
hog cholera. Mexican animal health
officials report that blue eye disease has
never been confirmed in Yucatan. In
addition, no evidence exists to indicate
that the agent that causes blue eye
disease is transmitted by fresh pork.

Proposed Conditions

A commenter asked how APHIS or
Mexican animal health officials would
determine that pork and pork products
from Yucatan or Sonora, Mexico, have
not been in contact with pork or pork
products from any State in Mexico other
than Yucatan or Sonora or from any
other region not listed in §94.9(a) as a
region where hog cholera is not known
to exist.

The commenter asked another
question about the proposed regulation
regarding seals on the containers of pork
and pork products from Yucatan and
Sonora. The commenter asked how, in
situations where, upon arrival of the
pork or pork product in the United
States, the numbers on the seals do not
match the numbers on the foreign meat
inspection certificate, would the APHIS
representative at the port of arrival be
certain that the shipment contains the
original product and has not been
subject to contamination.

The commenter also asked about what
procedures are in place to ensure that
only products from swine born and
raised in Sonora or Yucatan will be
exported to the United States since
Yucatan animal health officials allow
the movement into Yucatan of pork
products from other Mexican States.
Another commenter stated that,

although the intent of allowing only
pork or pork products to be imported
from federally inspected plants in
Yucatan is to eliminate the risk of
importing products derived from swine
raised in backyard herds, nothing in the
rule prohibits a federally inspected
plant in Yucatan from accepting such
swine.

The Mexican Government is
ultimately responsible for ensuring that
our import conditions are followed.
Mexican animal health officials are
responsible for certifying that pork or
pork products from Yucatan and Sonora
have not been in contact with pork or
pork products from regions where hog
cholera could possibly exist and that
only pork or pork products from swine
born and raised in Yucatan or Sonora
are exported to the United States. When
importations of pork and pork products
from Yucatan commence, our Mexican
counterparts will have to certify that
these conditions have been met.

Regulating the activities of Mexican
slaughtering facilities would not be
within our purview, so we would not
attempt to prohibit federally inspected
slaughtering facilities in Yucatan or
Sonora from accepting swine from
backyard farms. However, we also
believe that such a prohibition is
unnecessary. As stated previously,
Mexican animal health officials have
confirmed that the federally inspected
slaughtering facilities in Yucatan and
Sonora do not accept swine from
backyard farms. To ensure that they are
receiving high-quality hogs, the
federally inspected slaughtering
facilities in Yucatan and Sonora accept
swine only from the large, commercial
production facilities. The owners of the
slaughtering facilities know that, to be
able to ship pork and pork products to
the United States, the facilities must not
ship any pork or products derived from
pigs with an unknown veterinary health
status. In the unlikely event federally
inspected slaughtering facilities in
Yucatan and Sonora start accepting
swine from backyard farms, we could
take any necessary action to prevent the
importation of pork or pork products
derived from such swine. Through
publication of an interim rule, we could
immediately prohibit such shipments.

Our requirements regarding the seals
are the same as our requirements for
seals on animal products from many
foreign regions. Any manipulation of
the seals applied to containers of pork
or pork products imported from Yucatan
or Sonora and application of new seals
must be performed under the direct
supervision of a Mexican Government
official, and an explanation must
accompany the product to the U.S. port
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of arrival. If containers of pork or pork
products from Yucatan or Sonora arrive
at a U.S. port with broken seals and
insufficient documentation, we would
require that the importer provide the
proper documentation within 48 hours
or the shipment would be denied entry.
In accordance with § 94.7, animal
products denied entry into the United
States must be disposed of or exported
within a prescribed period of time.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be significant for the
purposes of Executive Order 12866 and,
therefore, has been reviewed by the
Office of Management and Budget. A
summary of the analyses required by
Executive Order 12866 and the
Regulatory Flexibility Act are set forth
below. Copies of the entire analyses may
be obtained by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT.

In accordance with 21 U.S.C. 111, the
Secretary of Agriculture is authorized to
promulgate regulations to prevent the
introduction or dissemination of any
contagious, infectious, or communicable
disease of animals from a foreign
country into the United States. This rule
amends the regulations pertaining to the
importation of animal products by
establishing new, less restrictive,
conditions for the importation of fresh
and processed pork and pork products
from Yucatan, Mexico, into the United
States. The rule also provides for the
movement of pork and pork products
from Yucatan through areas where hog
cholera may exist while in transit to the
United States. The rule also amends the
regulations regarding the importation of
fresh pork from Sonora, Mexico, to
allow the importation of pork products
from Sonora and to modify the import
conditions for Sonoran pork and pork
products so that those conditions
parallel the import conditions for pork
and pork products from Yucatan. These
amendments provide for the
importation of pork products from
Sonora and for the in-transit movement
of Sonoran pork and pork products
through areas where hog cholera may
exist and make it clear that pork and
pork products from Sonora must be
derived from swine slaughtered at
federally inspected slaughter plants.

The disease of concern regarding the
importation of pork and pork products
from Yucatan is hog cholera. The

segment of the U.S. swine industry most
likely to be first exposed to hog cholera
from imported pork products is the
segment that uses human food waste as
a feed source. Because the hog cholera
virus remains infective in pork products
for a long time unless the products are
cooked properly, the disease can be
transmitted to swine fed discarded,
uncooked or insufficiently cooked pork.
The Swine Health Protection Act
requires that waste-feeding swine
operations heat the waste according to
prescribed procedures that kill such
organisms before feeding the waste to
the swine.

A qualitative risk assessment
prepared by APHIS indicates that the
expected costs of disease introduction
are likely to be zero, as the proposed
imports pose a low probability of
causing a hog cholera outbreak in the
United States. APHIS also conducted a
quantitative risk assessment based only
on serologic survey data of commercial
swine operations in Yucatan. Due to
modeling constraints, the quantitative
risk assessment did not include some of
the information most pertinent to risk
evaluation, such as the fact that an
outbreak of hog cholera has not
occurred in Yucatan since 1982.
However, the quantitative model is
useful in that it provides an upper limit
on the estimated probability of a hog
cholera outbreak and acknowledges that
the actual risk is likely to be lower.
Expected costs associated with the
anticipated trade in pork and pork
products from Yucatan are calculated by
multiplying the estimates from the
quantitative model of the likelihood of
an outbreak and the estimated economic
consequences of an outbreak.

In accordance with Executive Order
12866, APHIS has compared the
benefits of the increased trade to the
expected costs resulting from a disease
outbreak. The benefits are calculated as
the net change in consumer and
producer surplus that results from the
estimated volume of trade.

Yucatan generates 7—8 percent of
Mexico’s pork production and is a net
exporter of pork, with 65 percent of the
pork produced in the State going to the
tourist centers in the neighboring State
of Quintana Roo, population centers in
and around Mexico City, and Japan.
Pork intended for export is produced at
the State’s only federally inspected
slaughter facility, which accepts swine
only from commercial producers.
Commercial swine production in
Yucatan is concentrated among
approximately 200 producers, who
collectively own about 65,000 sows
(1996 data). Three producers alone own
65 percent of these sows, all of which

are housed in highly integrated
operations similar to those found in the
United States. At full capacity, the
federally inspected slaughtering facility
in Yucatan can slaughter up to 1,000
head per day, with a maximum annual
production of 10,000 metric tons of
pork.

Based on existing Yucatan hog
production and slaughter capacity, we
believe that Yucatan producers could
export between 200 and 10,000 metric
tons of fresh and frozen pork to the
United States per year. The high-volume
scenario is based on the maximum
output of the federally inspected
slaughter facility and assumes that all
10,000 metric tons produced there
would be shipped to the United States.
Because this scenario is highly unlikely,
we also evaluated more realistic
scenarios of 1,000 and 200 metric tons.
The most likely amount of pork
imported into the United States from
Yucatan would probably be between
these two amounts. Therefore, the
regulatory impact analysis summarized
here examines the potential economic
impact of such imports under low — (200
metric tons per year), medium — (1,000
metric tons per year), and high — (10,000
metric tons per year) volume scenarios.

Results of computer simulation
iterations for the low-volume
simulations indicate positive net
benefits in 90 percent of the iterations
run. Results of the medium-volume
simulations indicate positive net
benefits in 85 percent of the iterations
run. Results from the high-volume
scenario indicate positive net benefits in
75 percent of the iterations run. In the
absence of disease (when likelihood
estimates are zero), the annual
net benefits of trade for the low-,
medium-, and high-volume scenarios
are estimated, in 1997 dollars, at $6,478,
$32,429, and $329,011, respectively.
Therefore, based on these calculations,
positive net benefits would result from
any of the scenarios. The details are
contained in the economic impact
analysis, as indicated previously.

In conclusion, we believe that the
likelihood of hog cholera introduction
and its associated biological and
economic consequences is sufficiently
low as to warrant allowing the
importation of pork and pork products
from Yucatan. Assuming that, among
other things, Yucatan pork is a perfect
substitute for domestic pork, we
estimate that the net benefits of Yucatan
pork imports will be positive.
Importations of Yucatan pork will cause
U.S. farm gate prices to decrease
marginally, benefitting U.S. consumers.
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Final Regulatory Flexibility Analysis

The Regulatory Flexibility Act
requires Federal agencies to analyze
possible effects of their regulations on
small businesses and to use flexibility to
provide relief when regulations could
create economic disparities between
entities of different sizes. According to
the Small Business Administration
(SBA), regulations create economic
disparities based on size when the
regulations have a “significant
economic impact on a substantial
number of small entities.”

Over the past several decades, the
U.S. pork industry has experienced
enormous structural change, which
mirrors the overall trend toward
“concentration” in U.S. agriculture. The
shift toward fewer but larger farms has
been dramatic in the hog sector.
According to the 1997 Census of
Agriculture, from 1992 to 1997, the
number of farms selling hogs decreased
by almost 46 percent (from 188,000 to
102,000), while the value of hogs and
pigs sold increased by 37 percent (from
$10 billion to $13.8 billion). The pork
processing industry is also characterized
by a decreasing number of companies
operating increasingly large, capital-
intensive processing and packing plants
that are dependent on high volumes of
raw product and that begin to realize
economies of size at about 4 million
hogs per year.

In 1994, about 2,000 swine producers
were licensed as waste-feeding
establishments in the continental
United States, and this number has not
changed greatly since then. The majority
of these premises were located in Texas
(871), Florida (309), Arkansas (248), and
North Carolina (178). Waste-feeding
operations are predominantly small.
Based on a 1994 APHIS survey, the
median number of swine per waste-
feeding premises in the 48
conterminous States was 34 (average of
97). Only 10 of the premises had more
than 1,000 swine.

The potential economic effects of the
importation of pork and pork products
from Yucatan, Mexico, are dependent
on a number of factors, such as where
the products would be consumed in the
United States. While it is currently
unknown exactly how Yucatan pork
would enter U.S. marketing and
distribution channels and where it
would ultimately be consumed, we
believe that the pork would likely be
shipped by ocean vessel from Progreso,
Yucatan, to a U.S. Gulf Coast port, most
likely in Texas or Florida, perhaps in
Louisiana. If Yucatan pork is purchased
by a local retail chain or wholesaler in
those States, the pork would likely be

consumed locally. If purchased by a
national wholesaler, Yucatan pork could
be consumed anywhere in the United
States. For the purposes of this analysis,
we examined both the possibility that
Yucatan pork would be consumed
locally in selected Gulf Coast States and
also the possibility that it would enter
national distribution channels.

The SBA defines small hog farms
(Standard Industrial Code 0213) as those
earning less than $500,000 in annual
receipts. Industry experts suggest that
only those hog operations with
inventories in excess of 2,000 animals
would earn $500,000 or more in sales
annually. According to Census of
Agriculture data, 6.5 percent of U.S. hog
and pig operations held inventories in
excess of 2,000 animals in 1997, so by
SBA standards, 93.5 percent of all U.S.
hog farms are small entities. By these
same criteria, more than 99 percent of
hog farms in Texas, Louisiana, and
Florida are small entities. The average
U.S. small hog farm sold 560 head of
stock and reported sales of $58,531 in
1997. In Texas, Florida, and Louisiana,
small hog farmers sold substantially
fewer animals (77 head per farm) and
earned substantially less in sales ($7,413
annually).

In 1997, according to the Census of
Agriculture, 87,820 small hog farms
were in operation nationwide; 4,700 of
these were located in the Gulf Coast
States of Texas, Florida, and Louisiana.
Whether we consider the United States
as a whole or just selected Gulf Coast
States, the overwhelming majority of
hog farms are small entities, so it is
reasonable to conclude that a substantial
number of small entities could be
affected by this rule.

Economic Effect on Small Entities

While no general rule sets threshold
or trigger levels for ‘‘significant
economic impact,” it has been suggested
that an economic effect that equals a
small business’ profit margin—?5 to 10
percent of annual sales—could be
considered significant.

We used estimated changes in
producer surplus together with the 1997
Census of Agriculture data on hog
inventories and hog sales to develop
very rough estimates of the potential
economic effects of the rule on small
hog farmers across the United States and
in selected Gulf Coast States. To do this,
we assumed that losses in producer
surplus would be shared equally among
all hog farms in the geographic area
under consideration (either the entire
United States or selected Gulf Coast
States). We then compared per-farm
changes in producer surplus with small
farms’ annual sales to determine

whether the economic effects approach
the 5-10 percent threshold.

If Yucatan pork enters national
distribution channels and, therefore,
economic effects are shared by all U.S.
producers, no significant economic
effect on small entities would occur
regardless of the volume (low, medium,
or high) of imports assumed. Producer
surplus losses per U.S. hog farm would
range from $0.63 to $31.61 per year, and
these amounts are substantially less
than 1 percent of the typical small hog
farmer’s annual sales ($58,531) in every
scenario.

If, under the high-volume scenario,
the maximum 10,000 metric tons are
imported annually from the Yucatan
and consumed locally in Louisiana,
Texas, and Florida, the imports could
result in significant economic effects on
small pork producers in those States. In
this case, a subset of small hog farmers
with considerably fewer head per farm
and considerably less in annual
revenues than the average U.S. small
hog farm would face the most
significant economic effects of an
increase in imports. The producer
surplus losses per small hog farm in
those States would range from $12.02 to
$600.58. The larger amount is
equivalent to 8.1 percent of the annual
sales of the typical Gulf Coast small hog
farmer and, therefore, could be
considered a significant economic
effect.

In conclusion, the rule could affect a
substantial number of small hog farms
because almost all hog farms meet the
SBA size criteria for small entity.
However, it is unclear whether the rule
will have a significant economic effect
on small hog farms. The latter issue
depends on how much Yucatan pork is
imported and where it is consumed.
Under the most extreme assumptions
(highest volume imports and limited
geographic area affected), small hog
producers in selected Gulf Coast States
could experience losses in producer
surplus equaling approximately 8
percent of annual sales. Such losses
would meet ‘‘significant economic
impact” criteria. Under the most likely
import volume scenario (1,000 metric
tons per year), the rule will not have a
significant economic effect on small hog
farmers either nationwide or in selected
Gulf Coast States.

Alternatives Considered

In developing this rule, we considered
either (1) making no changes to the
existing requirements for the
importation of fresh and processed pork
and pork products from Yucatan and
Sonora, Mexico, (2) allowing the
importation of pork and pork products
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from Yucatan and Sonora under
conditions different from those set forth
in this document, or (3) allowing the
importation of pork and pork products
from Yucatan and Sonora under the
conditions set forth in this document.
We rejected the first alternative
because it would continue to restrict the
importation of pork and pork products
from Yucatan under the same
conditions that apply to the remainder
of Mexico. Because we have determined
that pork and pork products can be
imported under specified conditions
from Yucatan and Sonora with
negligible hog cholera risk, taking no
action would not be scientifically
defensible and would be contrary to
trade agreements entered into by the
United States. We also rejected the
second alternative, which would allow
the importation of pork and pork
products from Yucatan and Sonora
under conditions other than those
established by this rule. In developing
the criteria for the importation of such
pork and pork products, we determined
that conditions less stringent than those
set forth would present a risk of the
introduction of hog cholera into the
United States via pork or pork products
from regions of Mexico other than
Sonora or Yucatan. We further
concluded that more stringent
conditions would be unnecessarily
restrictive. We consider the conditions
set forth by this rule to be both effective
and necessary in ensuring that the risk
of hog cholera introduction via pork and
pork product imports from Yucatan and
Sonora remains at a negligible level.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are inconsistent with this rule; (2)
has no retroactive effect; and (3) does
not require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this rule. The
assessment provides a basis for the
conclusion that the importation of pork
and pork products from Sonora and
Yucatan, Mexico, under the conditions
specified in this rule will not present a
risk of introducing or disseminating hog
cholera disease agents into the United
States and will not have a significant
impact on the quality of the human
environment. Based on the finding of no
significant impact, the Administrator of
the Animal and Plant Health Inspection

Service has determined that an
environmental impact statement need
not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969, as amended (NEPA) (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue, SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room. In
addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0138.

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, we are amending 9 CFR
part 94 as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94
continues to read as follows:

Authority: 7 U.S.C. 147a, 150ee, 161, 162,
and 450; 19 U.S.C. 1306; 21 U.S.C. 111, 114a,
134a, 134b, 134c, 134f, 136, and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22,2.80, and 371.2(d).

2. Section 94.20 is revised to read as
follows:

§94.20 Importation of pork and pork
products from Sonora and Yucatan, Mexico.

Notwithstanding any other provisions
of this part, pork and pork products
from the States of Sonora and Yucatan,
Mexico, may be imported into the
United States under the following
conditions:

(a) The pork or pork product is from
swine that were born and raised in
Sonora or Yucatan and slaughtered in
Sonora or Yucatan at a federally
inspected slaughter plant that is under
the direct supervision of a full-time
salaried veterinarian of the Government
of Mexico and that is approved to export
pork products to the United States in
accordance with § 327.2 of this title.

(b) If processed, the pork or pork
product was processed in either Sonora
or Yucatan in a federally inspected
processing plant that is under the direct
supervision of a full-time salaried
veterinarian of the Government of
Mexico.

(c) The pork or pork product has not
been in contact with pork or pork
products from any State in Mexico other
than Sonora or Yucatan or from any
other region not listed in §94.9(a) as a
region where hog cholera is not known
to exist.

(d) The foreign meat inspection
certificate accompanying the pork or
pork product (required by § 327.4 of this
title) includes a statement certifying that
the requirements in paragraphs (a), (b)
(if applicable), and (c) of this section
have been met and, if applicable, a list
of the numbers of the seals required by
paragraph (e)(1) of this section.

(e) The shipment of pork or pork
products has not been in any State in
Mexico other than Sonora or Yucatan or
in any other region not listed in § 94.9(a)
as a region where hog cholera is not
known to exist en route to the United
States, unless:

(1) The pork or pork product arrives
at the U.S. port of entry in shipping
containers bearing intact, serially
numbered seals that were applied at the
federally inspected slaughter or
processing plant in either Sonora or
Yucatan by a full-time salaried
veterinarian of the Government of
Mexico, and the seal numbers
correspond with the seal numbers listed
on the foreign meat inspection
certificate; or

(2) The pork or pork product arrives
at the U.S. port of entry in shipping
containers bearing seals that have
different numbers than the seal numbers
on the foreign meat inspection
certificate, but, upon inspection of the
hold, compartment, or container and all
accompanying documentation, an
APHIS representative is satisfied that
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the pork or pork product containers
were opened and resealed en route by
an appropriate official of the
Government of Mexico and the pork or
pork product was not contaminated or
exposed to contamination during
movement from Sonora or Yucatan to
the United States.

(Approved by the Office of Management
and Budget under control number 0579-
0138)

Done in Washington, DG, this 6th day of
January 2000.

Bobby R. Acord,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 00-589 Filed 1-10-00; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 99—-NM-24—-AD; Amendment
39-11498; AD 2000-01-01]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300 B2-1A, B2-1C, B2-203, B2K-3C,
B4-103, B4-2C, and B4-203 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A300 B2-1A, B2-1C, B2-203, B2K-3C,
B4-103, B4-2C, and B4—203 series
airplanes, that requires modification of
the wire harness routing next to the
pitch artificial feel unit, and removal of
the green and yellow colors from
various connectors. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by this AD are
intended to prevent the electrical
connections of the actuators of the green
and yellow hydraulic systems for the
pitch artificial feel unit from being cross
connected due to the design of the wire
harness routing, which could result in a
stiff elevator control at takeoff, and
consequent reduced controllability of
the airplane.

DATES: Effective February 15, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
15, 2000.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A300 B2-1A, B2-1C, B2-203,
B2K-3C, B4-103, B4-2C, and B4-203
series airplanes was published in the
Federal Register on November 16, 1999
(64 FR 62131). That action proposed to
require modification of the wire harness
routing next to the pitch artificial feel
unit, and removal of the green and
yellow colors from various connectors.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 1 airplane of
U.S. registry will be affected by this AD,
that it will take approximately 3 work
hours per airplane to accomplish the
required replacement, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$3,079 per airplane. Based on these
figures, the cost impact of the AD on the
single U.S. operator is estimated to be
$3,259.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-01-01 Airbus Industrie: Amendment
39-11498. Docket 99—NM-24—AD.
Applicability: Model A300 B2-1A, B2-1C,
B2-203, B2K-3C, B4-103, B4-2C, and B4-
203 series airplanes; except those airplanes
on which Airbus Modification 10702520752
(reference Airbus Service Bulletin A300-27—
0184, dated August 19, 1996, or Revision 01,
dated December 4, 1998) has been
accomplished, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
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of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the electrical connections of the
actuators of the green and yellow hydraulic
systems for the pitch artificial feel unit from
being cross connected due to the design of
the wire harness routing, which could result
in a stiff elevator control at takeoff, and
consequent reduced controllability of the
airplane, accomplish the following:

Replacement and Removal

(a) Within 24 months after the effective
date of this AD, perform the actions specified

in paragraphs (a)(1) and (a)(2) of this AD in
accordance with Airbus Service Bulletin
A300-27-0184, Revision 01, dated December
4, 1998.

(1) Replace the wire harness routing with
anew, improved wire harness routing.

(2) Remove the green and yellow colors
from the connectors specified in the service
bulletin.

Note 2: Accomplishment of the actions in
paragraph (a) of this AD in accordance with
Airbus Service Bulletin A300-27-0184,
dated August 19, 1996, is considered
acceptable for compliance with this AD.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance

Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) The actions shall be done in accordance
with Airbus Service Bulletin

A300-27-0184, Revision 01, dated
December 4, 1998, which contains the
following list of effective pages:

Revision Level Date

Revision level
Page No. shown on D%tr? Sgggvn
page
PP P U PR PP PPRPPIO 1o December 4,
1998.
LS RSOSSN Original ......... August 19,
1996.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in French airworthiness directive 98—447—
264(B), dated November 18, 1998.

(e) This amendment becomes effective on
February 15, 2000.

Issued in Renton, Washington, on January
3, 2000.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-376 Filed 1-10-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM—-80-AD; Amendment
39-11499; AD 2000-01-02]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Model BAe.125 Series 1000A and
1000B Airplanes and Model Hawker
1000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Raytheon Model
BAe.125 series 1000A and 1000B
airplanes and Model Hawker 1000 series
airplanes, that requires an inspection to
determine the integrity of the duct
connection on both ends of the turbine
air discharge duct in the air
conditioning system; an inspection to
measure the bead height on the ends of
the turbine air discharge duct; and
corrective actions, if necessary. This
amendment is prompted by reports
indicating that the turbine air discharge
duct disconnected from the cold air unit
(CAU) or water separator due to
insufficient bead height on the ends of
the turbine air discharge duct. The

actions specified by this AD are
intended to prevent such disconnection
from the CAU or water separator, which
could result in cabin depressurization.

DATES: Effective February 15, 2000.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
15, 2000.

ADDRESSES: The service information
referenced in this AD may be obtained
from Raytheon Aircraft Company,
Manager Service Engineering, Hawker
Customer Support Department, P.O. Box
85, Wichita, Kansas 67201-0085. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Small Airplane Directorate, Wichita
Aircraft Certification Office, 1801
Airport Road, Room 100, Mid-Continent
Airport, Wichita, Kansas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Paul
C. DeVore, Aerospace Engineer, Systems
and Propulsion Branch, ACE-116W,
FAA, Small Airplane Directorate,
Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas
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67209; telephone (316) 946—4142; fax
(316) 946-4407.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Raytheon Model
BAe.125 series 1000A and 1000B
airplanes and Model Hawker 1000 series
airplanes was published in the Federal
Register on October 14, 1999 (64 FR
55638). That action proposed to require
an inspection to determine the integrity
of the duct connection on both ends of
the turbine air discharge duct in the air
conditioning system; an inspection to
measure the bead height on the ends of
the turbine air discharge duct; and
corrective actions, if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 52 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 35
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 9 work hours per
airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be
$18,900, or $540 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a

“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2000-01-02 Raytheon Aircraft Company
(Formerly Beech): Amendment 39—
11499. Docket 99-NM—-80—-AD.

Applicability: All Model BAe.125 series
1000A and 1000B airplanes and Model
Hawker 1000 series airplanes, certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the turbine air discharge duct
in the air conditioning system from
disconnecting from the CAU or water
separator in flight, which could result in
cabin depressurization, accomplish the
following:

Inspections

(a) Within 25 flight hours after the effective
date of this AD, perform a general visual
inspection to determine the integrity of the
duct connections (i.e., ensure that the duct
and securing clamps are in place, the sleeve
is central to the joint gap, and the clamps are
clear of the duct bead) on both ends of the
turbine air discharge duct in accordance with
Raytheon Service Bulletin SB 21-3108, dated
November 1998. If any discrepancy is
detected, prior to further flight, adjust the
clamps in accordance with the service
bulletin.

Note 2: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or drop-
light, and may require removal or opening of
access panels or doors. Stands, ladders, or
platforms may be required to gain proximity
to the area being checked.”

(b) Within 300 flight hours or 6 months
after the effective date of this AD, whichever
occurs first, perform a one-time detailed
inspection to measure the bead height on the
ends of the turbine air discharge duct in
accordance with Raytheon Service Bulletin
SB 21-3108, dated November 1998. If the
bead height does not conform to the
dimension shown in the service bulletin,
prior to further flight, either rework the duct
or replace the duct with a new duct, in
accordance with the service bulletin.

Note 3: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Spares

(c) As of the effective date of this AD, no
person shall install a turbine air discharge
duct, part number 25-9VF425-1A, on any
airplane, unless that duct has been inspected
in accordance with Part II of Raytheon
Service Bulletin SB 21-3108, dated
November 1998.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Wichita
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Wichita ACO.

Note 4: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Wichita ACO.
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Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) The actions shall be done in accordance
with Raytheon Service Bulletin SB 21-3108,
dated November 1998. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Raytheon Aircraft Company,
Manager Service Engineering, Hawker
Customer Support Department, P.O. Box 85,
Wichita, Kansas 67201-0085. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small Airplane
Directorate, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(g) This amendment becomes effective on
February 15, 2000.

Issued in Renton, Washington, on January
3, 2000.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-375 Filed 1-10-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—CE-84—-AD; Amendment 39—
11507; AD 98-19-15 R1]

RIN 2120-AA64
Airworthiness Directives; Fairchild

Aircraft, Inc. SA226 and SA227 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment revises
Airworthiness Directive (AD) 98—19-15,
which currently requires incorporating
information into the Limitations Section
of the airplane flight manual (AFM) that
imposes a speed restriction and a
minimum pilot requirement for
Fairchild Aircraft, Inc. (Fairchild)
SA226 and SA227 series airplanes
equipped with Barber-Colman pitch
trim actuators, part number (P/N) 27—
19008-001/-004 or P/N 27-19008—002/
—005. Since AD 98-19-15 became
effective, improved design pitch trim
actuators have been developed that,

when installed, will eliminate the speed
restriction and minimum pilot
requirements of the current AD. This
AD requires incorporating these
installations as a method of complying
with the current AD. The actions
specified by this AD are intended to
lessen the possibility of airplane pitch
up caused by mechanical failure of the
pitch trim actuator, which could result
in a pitch upset and structural failure of
the airplane.

DATE: Effective March 3, 2000.

ADDRESSES: Service information that
applies to this AD may be obtained from
Fairchild Aircraft, Inc., P.O. Box
790490, San Antonio, Texas 78279—
0490; telephone: (800) 577-7273;
facsimile: (210) 824—3869. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 98—CE—-84—AD, 901 Locust,
Room 506, Kansas City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT: Mr.
Werner G. Koch, Aerospace Engineer,
FAA, Aircraft Certification Office, 2601
Meacham Boulevard, Fort Worth, Texas
76193-0150; telephone: (817) 222-5133;
facsimile: (817) 222-5960.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance
of This AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to Fairchild SA226 and SA227
series airplanes equipped with Barber-
Colman pitch trim actuators, part
number (P/N) 27-19008-001/—

004 or P/N 27-19008-002/-005 was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on September 23, 1999 (64 FR 51479).
The NPRM proposed to revise AD 98—
19-15. AD 98-19-15 Amendment 39—
10794 (63 FR 50983, September 24,
1998), currently requires incorporating
the following information into the
applicable AFM on Fairchild SA226 and
SA227 airplanes that are equipped with
Barber-Colman pitch trim actuators, P/N
27-19008-001/-004 or P/N 27-19008—
002/-005:

+ “Limit the maximum indicated
airspeed to maneuvering airspeed (Va)
as shown in the appropriate airplane
flight manual (AFM).” and

e “The minimum crew required is
two pilots.”

The following service information
describes the AFM requirements:
—Fairchild Service Letter 226—SL—-017,

FAA Approved: August 26, 1998;

Revised: September 2, 1998;

—Fairchild Service Letter 227-SL—-033,
FAA Approved: August 26, 1998;
Revised: September 2, 1998; and

—Fairchild Service Letter CC7-SL—-023,
FAA Approved: August 26, 1998;
Revised: September 2, 1998.

The NPRM proposed to retain the
requirements of the existing AD, and
would provide the option of
incorporating one of the design
alternatives developed since the
issuance of AD 98-19-15. These design
alternatives are:

—Barber-Colman P/N 27-19008—-006 or
P/N 27-19008-007 pitch trim
actuators. Procedures to install these
pitch trim actuators are contained in
Fairchild Service Bulletin 226-27—
064 , Fairchild Service Bulletin 227—
27-046, and Fairchild Service
Bulletin CC7-27-015. All airplane
models are eligible for this
installation and airplane models vary
by service bulletin;

—Simmonds-Precision P/N DL5040M5
or P/N DL5040MS6 pitch trim
actuators. All airplane models are
eligible for this installation.
Procedures and limitations to install
these pitch trim actuators for the
Models SA227-CC and SA227-DC
airplanes are contained in Fairchild
Service Bulletin CC7-27-014, and are
contained in engineering data for all
other models (contact Fairchild); and

—Simmonds-Precision P/N DL5040M8
pitch trim actuators. Procedures and
limitations to install these pitch trim
actuators are contained in Fairchild
Service Bulletin 227-27-045,
Fairchild Service Bulletin 226-27—
063, and Fairchild Service Bulletin
CC7-27-013. All airplane models are
eligible for this installation and
airplane models vary by service
bulletin.

These pitch trim actuators, when
installed, would eliminate the need for
the requirements of AD 98-19-15.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. One
comment was received in favor of the
NPRM and no comments were received
on the FAA’s determination of the cost
to the public.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
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upon the public than was already
proposed.

Cost Impact

The FAA estimates that 508 airplanes
in the U.S. registry could have the
affected pitch trim actuators installed
and, therefore, could be affected by the
AFM requirements of this AD. Since an
owner/operator who holds at least a
private pilot’s certificate as authorized
by sections 43.7 and 43.9 of the Federal
Aviation Regulations (14 CFR 43.7 and
43.9) may accomplish the AFM
insertions, the only cost impact upon
the public will be the approximately 30
minutes it will take each owner/
operator to incorporate the information
into the AFM.

The FAA has no way of determining
the number of airplanes that have the
design alternative pitch trim actuators
installed, and will therefore not be
affected by this AD.

Regulatory Impact

These regulations will not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
FAA has determined that this final rule
does not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
98-19-15, Amendment 39-10794, and
adding a new AD to read as follows:

98-19-15 R1 Fairchild Aircraft, Inc.:
Amendment 39-11507; Docket No. 98—CE—
84—AD, Revises AD 98-19-15, Amendment
39-10794.

Applicability: Models SA226-T, SA226—
T(B), SA226—AT, SA226-TC, SA227-TT,
SA227-AT, SA227-AC, SA227-BC, SA227—
CC, and SA227-DC airplanes, all serial
numbers, certificated in any category;
that are equipped with Barber-Colman pitch
trim actuators, part number (P/N) 27—
19008-001/-004 or P/N 27-19008—-002/-005.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished or made unnecessary by
replacement of the P/N 27-19008-001/-004
or P/N 27-19008-002/-005 Barber-Colman
pitch trim actuator with a Simmonds-
Precision actuator, P/N DL5040M5, P/N
DL5040MS6, or P/N DL5040MS8; or a Barber-
Colman actuator, P/N 27-19008-006 or P/N
27-19008-007.

To lessen the possibility of airplane pitch
up caused by mechanical failure of the pitch
trim actuator, which could result in a pitch
upset and structural failure of the airplane,
accomplish the following:

To lessen the possibility of airplane pitch
up caused by mechanical failure of the pitch
trim actuator, which could result in a pitch
upset and structural failure of the airplane,
accomplish the following:

(a) Prior to further flight after September
25, 1998 (the effective date of AD 98-19-15),
revise the FAA-approved Airplane Flight
Manual (AFM) by incorporating the
following into the Limitations Section of the
AFM. This may be accomplished by inserting
a copy of this AD into the AFM:

e “Limit the maximum indicated airspeed
to maneuvering airspeed (Va) as shown in the
appropriate airplane flight manual (AFM).”

and

e “The minimum crew required is two
pilots.”

Note 2: Fairchild Service Letter 226—SL—
017, Fairchild Service Letter 227-SL—-033,
and Fairchild Service Letter CC7—SL-023, all
FAA Approved: August 26, 1998; Revised:
September 2, 1998; address the subject matter
of this AD.

Note 3: The prior to further flight
compliance time of paragraph (a) of this AD
is being retained from AD 98-19-15. The
only substantive difference between this AD
and AD 98-19-15 is the addition of the
alternative method of compliance referenced
in paragraph (c) of this AD.

(b) Incorporating the AFM revision, as
specified in paragraph (a) of this AD, may be
performed by the owner/operator holding at
least a private pilot certificate as authorized
by section 43.7 of the Federal Aviation
Regulations (14 CFR 43.7), and must be
entered into the aircraft records showing
compliance with this AD in accordance with
section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

Note 4: This AD does not affect AD 97-23—
01, Amendment 39-10188 (62 FR 5922,
November 3, 1997). AD 97—-23-01 still
applies to all SA226 and SA227 series
airplanes equipped with either Barber-
Colman or Simmonds-Precision pitch trim
actuators. AD 97-23-01 will be superseded
to cover the improved design pitch trim
actuators referenced in paragraphs (c)(1),
(c)(2), and (c)(3) of this AD. AD 97-23-01
requires the following:

—repetitively measuring the freeplay of the
pitch trim actuator and repetitively
inspecting the actuator for rod slippage or
ratcheting;

—immediately replacing any actuator if
certain freeplay limitations are exceeded or
rod slippage or ratcheting is evident; and

—eventually replacing the Simmonds-
Precision actuators regardless of the
inspection results.

(c) As an alternative method of compliance
to the requirements of this AD, replace each
of the P/N 27-19008—001/—004 or P/N 27—
19008-002/-005 Barber-Colman pitch trim
actuators with one of the following, or FAA-
approved equivalent part number:

(1) Barber-Colman P/N 27-19008-006 or P/
N 27-19008-007 pitch trim actuators.
Procedures to install these pitch trim
actuators are contained in Fairchild Service
Bulletin 226-27—-064 , Fairchild Service
Bulletin 227-27-046, and Fairchild Service
Bulletin CC7-27-015. All airplane models
are eligible for this installation and airplane
models vary by service bulletin;

(2) Simmonds-Precision P/N DL5040M5 or
P/N DL5040MS6 pitch trim actuators. All
airplane models are eligible for this
installation. Procedures and limitations to
install these pitch trim actuators for the
Models SA227-CC and SA227-DC airplanes
are contained in Fairchild Service Bulletin
CC7-27-014, and are contained in
engineering data for all other models (contact
Fairchild); or

(3) Simmonds-Precision P/N DL5040M8
pitch trim actuators. Procedures and
limitations to install these pitch trim
actuators are contained in Fairchild Service
Bulletin 227-27-045, Fairchild Service
Bulletin 226—27-063, and Fairchild Service
Bulletin CC7-27-013. All airplane models
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are eligible for this installation and airplane
models vary by service bulletin.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Fort Worth
Airplane Certification Office (ACO), FAA,
2601 Meacham Boulevard, Fort Worth, Texas
76193-0150.

(1) The request shall be forwarded through
an appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Fort Worth ACO.

(2) Alternative methods of compliance
approved in accordance with AD 98-19-15
are considered approved as alternative
methods of compliance for this AD.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Fort Worth ACO.

(f) All persons affected by this directive
may obtain copies of the documents referred
to herein upon request to Fairchild Aircraft,
P.O. Box 790490, San Antonio, Texas 78279—
0490; or may examine these documents at the
FAA, Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106.

(g) This amendment becomes effective on
March 3, 2000.

Issued in Kansas City, Missouri, on January
4, 2000.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 00-537 Filed 1-10-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Parts 202 and 206
RIN 1010-AB57

Amendments to Gas Valuation
Regulations for Indian Leases—
Additional Information Related to
Valuing Indian Gas Produced from
Leases Located in Index Zones;
Correction

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Notice of eligible index zones;
correction.

SUMMARY: On November 30, 1999, MMS
published a “Notice of Eligible Index
Zones” (64 FR 66771) concerning
information related to valuing gas
produced from Indian leases located in
index zones. This notice clarifies the
second paragraph following Table No.
2.-MMS-Approved Publications. That
paragraph discusses the valuation of
production when leases are excluded
from valuation under the index-based
valuation method. This notice also
corrects the lease prefix data for the
Jicarilla Apache Reservation in Table
No. 4.—Lease Prefixes and MMS-
Designated Areas.

EFFECTIVE DATE: January 1, 2000.

FOR FURTHER INFORMATION CONTACT:
David S. Guzy, Chief, Rules and
Publications Staff; telephone, (303) 231-
3432; FAX, (303) 231-3385; email,

David.Guzy@mms.gov; mailing address,
Minerals Management Service, Royalty
Management Program, Rules and
Publications Staff, P.O. Box 25165, MS
3021, Denver, Colorado, 80225-0165.

SUPPLEMENTARY INFORMATION: In the
Federal Register of November 30, 1999,
in FR Doc. 99-30991, page 66772,
columns 1 and 2, the second paragraph
following Table No. 2—MMS-Approved
Publications is revised to read as
follows:

As stated in 30 CFR 206.172 (64 FR
43517), an Indian tribe may ask MMS to
exclude some or all of its leases from
valuation under the index-based
valuation method. After consulting with
the Bureau of Indian Affairs (BIA), MMS
may also exclude any Indian allotted
leases from valuation under the index-
based valuation method. If MMS
approves any requests for exclusion
from an index zone, the lessee must
value the production under the non-
index-based valuation method subject to
the provisions of 30 CFR 202.555(c) (64
FR 43514) and 206.170(b) (64 FR
43515).

In addition, on pages 66774 and
66775, correct Table No. 4.—Lease
Prefixes and MMS-Designated Areas to
read as follows:

TABLE NO. 4.—LEASE PREFIXES AND MMS-DESIGNATED AREAS

MMS-designated areas

Lease prefixes

Alabama—Coushatta
Blackfeet Reservation ....
Crow Reservation ...........

FOPE BEIKNAD ...ttt btttk h ettt h et e e b et et e e n ettt r e

Fort Berthold
Fort Peck Reservation
Jicarilla Apache Reservation

Oklahoma Counties: Alfalfa, Beaver, Cimarron, Cleveland, Creek, Garfield, Grant, Harper, Kay, Lin-
coln, Noble, Nowata, Oklahoma, Pawnee, Payne, Pottawatomie, Rogers, Texas, Tulsa, Wash-

ington, Woods.

Oklahoma Counties: Beckham, Blaine, Caddo, Canadian, Comanche, Cotton, Custer, Dewey, Ellis,
Garvin, Grady, Greer, Harmon, Jackson, Jefferson, Kingfisher, Kiowa, Logan, Major, McClain,

Roger Mills, Stephens, Tillman, Washita, Woodward.

Oklahoma Counties: Adair, Atoka, Bryan, Carter, Cherokee, Choctaw, Coal, Craig, Delaware, Has-
kell, Hughes, Johnston, Latimer, Le Flore, Love, Marshall, Mayes, McCurtain, McIntosh, Murray,
Muskogee, Okfushee, Okmulgee, Ottawa, Pittsburg, Pontotoc, Pushmataha, Seminole, Sequoyah,

Wagoner.

Navajo Allotted Leases in the Navajo Reservation
Navajo Tribal Leases in the Navajo Reservation

Northern Cheyenne Reservation
Rocky Boys Reservation
Southern Ute Reservation ....
Turtle Mountain Reservation ....

Ute Mountain Ute Reservation .............cccoceeeeee
Ute Allotted Leases in the Uintah and Ouray Reservation ...
Ute Tribal Leases in the Uintah and Ouray Reservation

615

507, 512, 513, 514, 515, 517, 526.

520, 619.

538.

528, 529, 540.

506, 523, 533, 536, 622.

609.

503, 505, 510, 511, 518, 521, 601, 602,
607, 615, 714.

503, 505, 518, 601, 602, 607.

503, 505, 511, 601, 602, 607, 615.

516, 525, 527, 621, 623.

415, 516, 525, 527, 620, 621, 623.
None.

053, 154, 537, 889.

519, 522, 524, 614, 750.

610.

519, 522, 524, 614, 750.

509, 531, 532.

509, 531, 532.
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TABLE NO. 4.—LEASE PREFIXES AND MMS-DESIGNATED AREAS—Continued

MMS-designated areas

Lease prefixes

Wind River Reservation

502, 535, 634.

Dated: December 30, 1999.
Lucy Querques Denett,
Associate Director for Royalty Management.
[FR Doc. 00-528 Filed 1-10-00; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD08-99-064]
RIN 2115-AE47

Drawbridge Operating Regulation;
Black River, Wisconsin

AGENCY: Coast Guard, DOT.

ACTION: Notice of Temporary Deviation
from Regulations.

SUMMARY: The Commander, Eighth
Coast Guard District has issued a
temporary deviation from the regulation
governing the operation of the Chicago,
Milwaukee, St. Paul and Pacific
Railroad Drawbridge, Mile 1.0, Black
River at LaCrosse, Wisconsin. This
deviation allows the drawbridge to
remain closed to navigation for 59 days
from January 3, 2000 to March 1, 2000.
This action is required to allow the
bridge owner time for preventive
maintenance in the winter, when there
is less impact on navigation.

DATES: This deviation is effective from
January 3, 2000 to March 1, 2000.

FOR FURTHER INFORMATION CONTACT:
Roger K. Wiebusch, Bridge
Administrator, Commander (obr), Eighth
Coast Guard District, 1222 Spruce
Street, St. Louis, MO 63103-2832, (314)
539-3900, extension 378.

SUPPLEMENTARY INFORMATION: The
Chicago, Milwaukee, St. Paul and
Pacific Railroad Bridge has a vertical
clearance of 17.0 feet above low water
and 4.0 feet above high water in the
closed to navigation position.
Navigation on the waterway consists
primarily of commercial tows. This
deviation has been coordinated with the
commercial waterway industry. No one
objected to the proposed deviation.

The Canadian Pacific Railway has
requested a temporary deviation from
the normal operation of the bridge to
remove mechanical devices for
refurbishing.

The deviation is for the period
January 3, 2000 to March 3, 2000. This
temporary deviation allows the draw of
the Chicago, Milwaukee, St. Paul and
Pacific Railroad Bridge to remain in the
close-to-navigation position for 59 days.
The drawbridge operation regulation
normally requires that the drawbridge
open on signal if at least two hours
notice is given.

Dated: December 27, 1999.

K.J. Eldridge,

Captain, USCG, Acting District Commander,
Eighth Coast Guard District.

[FR Doc. 00-584 Filed 1-10-00; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD13-99-011]

RIN 2115 AE47

Drawbridge Operations Regulations;
Columbia River, OR

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the operating regulations for the dual
Interstate 5 drawbridges across the
Columbia River, mile 106.5, between
Vancouver, WA, and Portland, OR. The
amendment simplifies the operating
regulations by removing the river level
and vessel types as schedule factors and
establishes a single schedule during
which the draw spans need not be
opened for the passage of vessels from
6:30 a.m. to 9 a.m. and from 2:30 p.m.
to 6 p.m. Monday through Friday except
federal holidays.

DATES: This rule is effective February
10, 2000.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD13-99-011 and are available
for inspection or copying at the office of
the Commander(oan), Thirteenth Coast
Guard District, 915 Second Avenue,
Seattle, Washington 98174—1067, room
3510 between 7:45 a.m. and 4:15 p.m.,
Monday through Friday, except federal
holidays.

FOR FURTHER INFORMATION CONTACT: John
E. Mikesell, Chief, Plans and Programs
Section, Aids to Navigation and
Waterways Management Branch,
Telephone (206) 220-7272.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On June 29, 1999, we published a
notice of proposed rulemaking entitled
Drawbridge Operation Regulations;
Columbia River, Oregon, in the Federal
Register (64 FR 34748). We received two
letters commenting on the proposed
rulemaking. No public hearing was
requested and none was held.

Background

The purpose of this rule is to
streamline the operating regulations by
removing the various periods when the
dual lift spans need not open for vessels
and replacing them with a single
schedule, Monday through Friday, for
all vessels. This rule does not change
the operation of the draw spans on
weekends and federal holidays, when
openings on signal are provided.

The current operating regulations are
dependent upon river level measured by
the gauge at the bridges. The hours
during which the bridges need not open
for navigation are presently changed
whenever the river level is at 6 feet or
above. This rule removes river level as
a schedule factor to streamline the
regulations to an easily remembered and
administered schedule of operation.
This rule applies uniformly to all types
of navigation, no longer distinguishing
between commercial and recreational
vessels.

Discussion of Comments and Changes

The Coast Guard received two letters
in response to the notice of proposed
rulemaking. One letter objected to the
lack of distinction between commercial
and recreational traffic in the proposed
regulation. The respondent wished this
distinction to be retained. This
distinction is not necessary for
operation of the draws and is not in
keeping with current Coast Guard policy
for the operation of drawbridges. The
proposal was not incorporated in the
final rule. A second letter, from the
Oregon Department of Transportation
(ODOT), owner of the dual bridges,
persuaded the District Commander to
drop the proposed one-hour notice
requirement for all draw openings
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between 6:30 a.m. and 6 p.m. The Coast
Guard proposed this advance notice
from vessel operators so that warnings
could be given to highway traffic, giving
travelers the option to take I-205 across
the Columbia River. However, ODOT
considered this notice to be too short to
effectively post warning to motorists.
The Coast Guard concurs and further
notes that longer notice would not make
for greater accuracy in judging the
arrival time of vessels at the drawspan.
The requirement for advance notice for
openings is not included in this final
rule.

This rule only amends 33 CFR
117.869 so that the draws need not be
opened for the passage of vessels from
6:30 a.m. to 9 a.m. and from 2:30 p.m.
to 6 p.m. Monday through Friday,
except federal holidays.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). We
expect the economic impact of this rule
to be so minimal that a full regulatory
evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DOT is unnecessary. The final rule
should improve commuter traffic flow
by a one-hour reduction in both
morning and evening times when
commercial navigation can pass through
the open draw spans. This is the
reduction that occurs when the gauge
reads 6 feet or more at the bridge. When
the river level is 5.9 feet or less at the
bridge, all vessels gain one hour of
opening opportunity by this change.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
“Small entities”” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations less than 50,000. This
rule will affect the following entities,
some of which may be small entities:
the owners or operators of vessels
intending to transit through the
Columbia River drawbridge during the
minimally changed closed periods. The
Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant impact on a substantial
number of small entities.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this final rule in
accordance with the principles and
criteria contained in Executive Order
13132 and have determined that this
rule does not have implications for
federalism under that order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a state, local, or tribal
government or the private sector to
incur direct costs without the federal
government’s having first provided the

unds to pay those unfunded mandate
costs. This rule will not impose an
unfunded mandate.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of E.O.
12988, Civil Justice Reform, to minimize
litigation, eliminate ambiguity, and
reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under figure 2—1,
paragraph 32(e) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. This rule
changes a drawbridge regulation which
has been found not to have a significant
effect on the environment. A
““Categorical Exclusion Determination”
is not required.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons set out in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Revise §117.869(a) to read as
follows:

§117.869 Columbia River.

(a) The draws of the Interstate 5
Bridges, mile 106.5, between Portland,
OR, and Vancouver, WA, shall open on
signal except that the draws need not be
opened for the passage of vessels from
6:30 a.m. to 9 a.m. and from 2:30 p.m.
to 6 p.m. Monday through Friday except
federal holidays.

* * * * *

Dated: December 27, 1999.
Paul M. Blayney,
Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.
[FR Doc. 00-585 Filed 1-10-00; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Chapter 1
RIN 2900-AJ57

Rules of Practice: Title Change

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Board of Veterans’
Appeals (Board) adjudicates appeals
from denials of claims for veterans’
benefits filed with the Department of
Veterans Affairs. This document
amends the Board’s Rules of Practice to
reflect that ““Office of Counsel to the
Chairman (01C)” has been changed to
“Office of the Senior Deputy Vice
Chairman (012).”

DATES: Effective Date: January 11, 2000.
FOR FURTHER INFORMATION CONTACT.:
Steven L. Keller, Senior Deputy Vice
Chairman (012), Board of Veterans’
Appeals, Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420 (202—-565-5978).
SUPPLEMENTARY INFORMATION: This final
rule merely concerns agency
management. Accordingly, we are
dispensing with prior notice and
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comment and delayed effective date
provisions of 5 U.S.C. 553.

The Secretary of Veterans Affairs
hereby certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-602, since
this final rule does not contain any
substantive provisions. Therefore,
pursuant to 5 U.S.C. 605(b), this final
rule is exempt from the regulatory
flexibility analysis requirements of
§§ 603 and 604.

Approved: December 6, 1999.
Togo D. West, Jr.
Secretary of Veterans Affairs,

For the reasons set out in the
preamble, under 38 U.S.C. 501, 38 CFR
chapter 1 is amended as set forth below:

CHAPTER | —DEPARTMENT OF VETERANS
AFFAIRS

1. In chapter I, revise all references to
“Office of Counsel to the Chairman
(01C)” to read “Office of the Senior
Deputy Vice Chairman (012)”.

[FR Doc. 00-606 Filed 1-10-00; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[085-1085b; FRL—6517-9]

Approval and Promulgation of
Implementation Plans; State of Kansas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a variety of
revisions to the State Implementation
Plan (SIP) for Kansas. These revisions
include revising and renumbering
regulatory definitions, streamlining
opacity requirements, expanding testing
of gasoline delivery vehicles, and
methods for calculating actual
emissions. These revisions enhance and
strengthen the SIP to promote
attainment and maintenance of
established air quality standards.

DATES: This direct final rule is effective
on March 13, 2000 without further
notice, unless EPA receives adverse
comment by February 10, 2000. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: All comments should be
addressed to: Christopher D. Hess, U.S.

EPA Region VII, 901 North 5th Street,
Kansas City, Kansas 66101, or via e-mail
at hess.christopher@epamail.epa.gov.

Copies of the state submittal(s) are
available at the following addresses for
inspection during normal business
hours: Environmental Protection
Agency, Air Planning and Development
Branch, 901 North 5th Street, Kansas
City, Kansas 66101; and the
Environmental Protection Agency, Air
and Radiation Docket and Information
Center, Air Docket (6102), 401 M Street,
SW, Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT:
Christopher D. Hess, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101, (913)
551-7213.
SUPPLEMENTARY INFORMATION:

Information regarding this action is
presented in the following order:

Why is EPA taking this action?

Who should be concerned with these
revisions?

How does EPA decide these revisions
are approvable?

“Final Action.”

Throughout this document, wherever
‘“we, us, or our” is used, that means
EPA.

Why Is EPA Taking This Action?

The state of Kansas maintains a SIP
that contains regulations, control
measures, and strategies to maintain
national ambient air quality standards
(NAAQS). Our process for approving
revisions to the SIP allows all interested
citizens, government agencies, and
regulated groups and individuals to
know precisely what is in the SIP. It
also allows us or the public to take
enforcement action to address violations
of the approved regulations.

Who Should Be Concerned With These
Revisions?

If you use the state of Kansas’
regulatory definitions, are concerned
with opacity requirements (especially in
Wyandotte County), operate a gasoline
delivery vehicle in Kansas City, or need
to know how to calculate actual
emissions, the revisions we are
approving may interest you. We are
providing a summary of each revision in
the next four sections.

A. Kansas Regulatory Definitions

K.AR. 28-19-7 of the previously
approved SIP contained the primary
definitions for the Kansas air quality
regulations. This section is now
revoked. The definitions are now
included in K.A.R. 29-19-200, which is
a planned renumbering of the
regulations by the state. Furthermore,
the Federal lists of volatile organic

compounds (VOC) and hazardous air
pollutants that were previously
contained in K.A.R. 28—19-7 are now
contained in K.A.R. 28-19-201. K.A.R.
28-19-164a, regarding new source permit
requirements for designated
nonattainment areas, is amended to
remove duplications of certain terms
previously contained in K.A.R. 28-19—

7 that now appear in K.A.R. 28-19-200.

The net effect is that the definitions
are now renumbered, free of
duplications, and the Federal lists are
now separated from the main body of
definitions so that changes generated by
Federal revisions can be made quickly
and without reprinting the entire
definitions section (e.g., the new K.A.R.
28-19-200) each time a Federal revision
is enacted.

B. Opacity

K.A.R. 28-19-50 of the previously
approved SIP contained the general
opacity regulations (“opacity” is a term
that describes the percentage of visible
air emissions allowable from an
emissions unit). K.A.R. 28—-19-52
contained the exceptions to the general
opacity requirements contained in
K.A.R. 28-19-50.

Both of the existing opacity
regulations are now revoked. Their
content is now incorporated into K.A.R.
28-19-650. This new, single regulation
also incorporates provisions for
Wyandotte County regarding opacity.

The net effect of these revisions is that
previous opacity requirements remain
in effect but are now contained in
renumbered regulations. Additionally,
by including the local rules from
Wyandotte County, the state rule is now
consistent with the local rule, which
was previously approved by EPA as part
of the SIP as a local, but not a state, rule.

C. Gasoline Delivery Vehicles in Kansas
City

K.A.R. 28-19-70 in the Kansas air
quality regulations establish controls on
emissions of VOGs from gasoline
delivery vehicles. The regulation is now
revised so that inspections of vehicles to
determine compliance is expanded from
two months to five months of each year.
This change will increase the ability of
Kansas to ensure that testing and
compliance demonstrations are
performed for gasoline delivery
vehicles.

D. Method for Determining Actual
Emissions

In regulation K.A.R. 28-19-20, the
state outlines various alternatives for
calculating actual emissions for owners
or operators of an emissions unit or
stationary source.
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The regulation enables sources to
determine actual emissions using data
from continuous monitoring systems,
approved emissions factors, material
balances, or methods specified in an
issued permit. If a source is unable to
qualify for one of these methods, the
calculation will be performed using the
potential to emit of the emission unit or
stationary source.

E. Permit Applicability Limits

We are not acting on one portion of
the Kansas SIP submittal. The May 3,
1999, submittal contains a new
regulation, K.A.R. 28-19-564, which
provides an exemption from certain
major source permitting requirements
for sources which limit their emissions
to specified levels. During the state’s
rule adoption process, we commented
that the rule should be revised to define
more clearly the records that sources
must keep to demonstrate their emission
levels. In response, Kansas indicated
that it would make changes in the rule
to address EPA concerns at a later date.
EPA plans to propose action on K.A.R.
28-19-564 after the state has made
revisions and submitted them to EPA.

If you are interested in a technical
analysis of these revisions, please
request the technical support document
(TSD) from us. It is dated July 22, 1999,
and titled “Kansas SIP Revisions, 1999.”
Please refer to the contact information
provided in the summary section of this
document to request the TSD.

How Does EPA Decide These Revisions
Are Approvable?

First, we participate with the state to
identify which portions of the SIP need
to be revised to, for example,
incorporate changes in Federal
regulations or strengthen measures used
to maintain the NAAQS. The state then
initiates a public consultation process
that allows anyone who is interested to
provide comments on proposed
regulations. Once these regulations are
adopted as final by the state, they are
submitted to us for Federal approval.

We then compare the state’s revised
regulations to established Federal
criteria to ensure those regulations meet
all Federal criteria. (Although we
participate early in the rule revision
process, the subsequent public review
process can occasionally mean the state
makes certain revisions to the proposed
regulations. So, we make sure that any
revisions still meet all applicable
criteria after the state regulations are
finalized).

The criteria we use are contained in
a variety of documents such as the
Clean Air Act (CAA) and the Code of
Federal Regulations. When a state’s

proposals fulfill Federal requirements,
we propose approval through this
Federal Register document.

As mentioned earlier, we have
conducted a rigorous technical analysis
of these revisions in our TSD, and
anyone who is interested can request
that document to examine these
revisions more closely.

In summary, we consider all of the
proposed revisions noncontroversial
and fully approvable. Each revision is
already an adopted requirement in
Kansas and, as such, has undergone
extensive public review and comment
process. Therefore, we are not imposing
any new requirements that are not
already in effect in the state of Kansas
or in Wyandotte County.

Final Action

EPA is approving revisions submitted
by the state of Kansas regarding the
topics outlined in this document.
Nothing in this action should be
construed as making any determinations
or expressing any position with regard
to Kansas’ audit law (K.S.A. 60-3332, et
seq.), and this action does not express
or imply any viewpoint regarding any
legal deficiencies in this or any other
Federally authorized, delegated, or
approved program resulting from the
effect of Kansas’ audit law.

EPA is publishing this document
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
action will be effective March 13, 2000
without further notice unless the
Agency receives adverse comments by
February 10, 2000.

If EPA receives such comments, then
EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period. Parties
interested in commenting should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective on March 13,
2000 and no further action will be taken
on the proposed rule.

Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory

action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Executive Order 13132

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Order 12612 (Federalism) and Executive
Order 12875 (Enhancing the
Intergovernmental Partnership).
Executive Order 13132 requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
state and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, EPA may not issue a
regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
Government provides the funds
necessary to pay the direct compliance
costs incurred by state and local
governments, or EPA consults with state
and local officials early in the process
of developing the proposed regulation.
EPA also may not issue a regulation that
has federalism implications and that
preempts state law unless the Agency
consults with state and local officials
early in the process of developing the
proposed regulation.

This final rule will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997)
applies to any rule that: (1) is
determined to be “economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
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explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it is not an
economically significant regulatory
action as defined by Executive Order
12866, and it does not establish a
further health or risk-based standard
because it approves state rules which
implement a previously promulgated
health or safety-based standard.

D. Executive Order 13084

Under Executive Order 13084,
Consultation and Coordination with
Indian Tribal Governments, EPA may
not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal Government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to OMB, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. Accordingly,
the requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

E. Regulatory Flexibility Act (RFA)

The RFA generally requires an agency
to conduct a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements,
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions. This final rule will not
have a significant impact on a
substantial number of small entities
because SIP approvals under section

110 and Subchapter I, Part D of the CAA
do not create any new requirements, but
simply approve requirements that the
state is already imposing. Therefore, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.
Moreover, due to the nature of the
Federal-state relationship under the
CAA, preparation of flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The CAA forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

F. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
state, local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either state, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves preexisting requirements
under state or local law, and imposes no
new requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the United
States Senate, the United States House
of Representatives, and the United

States Comptroller General prior to
publication of the rule in the Federal
Register. This rule is not a “major rule”
as defined by 5 U.S.C. 804(2).

H. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by March 13, 2000. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review, nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. [See section
307(b)(2).]

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: November 29, 1999.

Dennis Grams, P.E.,

Regional Administrator, Region VII.
Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart R—Kansas

2.1In §52.870 the table in paragraph
(c) is amended by:

a. Removing entries “K.A.R. 28-19-7"
and “K.A.R. 28-19-50";

b. Revising entries “K.A.R. 28—-19-
16a”, “K.A.R. 28-19-20" and “K.A.R.
28-19-70";

c. Adding in numerical order entries
“K.A.R. 28-19-200" and “K.A.R. 28—
19-201" under the heading “General
Provisions”’; and

d. Adding in numerical order the
entry “K.A.R. 28-19-650"" under the
heading “Open Burning Restrictions.”

The revisions and additions read as
follows:

§52.870 Identification of plan.

* * * * *

(c) EPA-approved regulations.
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EPA-APPROVED KANSAS REGULATIONS

Kansas citation

Title

State
effective
date

EPA approval date

Explanations

Kansas Department of Health and Environment Ambient Air Quality Standards and Air Pollution Control

* * * * * * *
Nonattainment Area Requirements
* * * * * * *
K.A.R. 28-19-16a ............. Definitions .......cccooeeeiiiiiiiiicen, 10/10/97 1/11/00, 65 FR 1548.
* * * * * * *
Processing Operation Emissions
* * * * * * *
K.A.R. 28-19-20 ............... Calculation of Actual Emissions 9/28/93 1/11/00, 65 FR 1548.
* * * * * * *
Volatile Organic Compound Emissions
* * * * * * *
K.A.R. 28-19-70 ............... Leaks from Gasoline Delivery 5/15/98 1/11/00, 65 FR 1548.
Vessels and Vapor Collection
Systems.
* * * * * * *
General Provisions
* * * * * * *

K.A.R. 28-19-200 .............

General Provisions; definitions ..

10/10/97 1/11/00, 65 FR 1548

New rule. Replaces K.A.R. 28—
19-7 definitions.

K.A.R. 28-19-201 ............. General Provisions; Regulated 10/10/97 1/11/00, 65 FR 1548 .................. New rule. Replaces Regulated
Compounds List. Compounds in K.AR.
28-19-7.
* * * * * * *
Open Burning Restrictions
* * * * * * *

K.A.R. 28-19-650 .............

* *

Emissions Opacity Limits ...........

* * *

3/1/96 1/11/00, 65 FR 1548

New rule. Replaces K.A.R. 28—
19-50 and 28-19-52.
* *

[FR Doc. 00-270 Filed 1-10-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 712 and 716

[
OPPTS-82050; FRL-5777-2]

RIN-2070-AB08 and 2070-AB11

Preliminary Assessment Information
and Health and Safety Data Reporting;
Addition and Removal of Certain
Chemicals and Removal of Stay

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This final rule addresses the
recommendations of the 39th TSCA
Interagency Testing Committee (ITC)

Report by adding 19 of 23 recommended
nonylphenol ethoxylates to the Toxic
Substances Control Act (TSCA) section
8(a) Preliminary Assessment
Information Reporting (PAIR) rule. The
TSCA ITC in its 39th Report to EPA
revised the TSCA section 4(e) Priority
Testing List by recommending testing
for 23 nonylphenol ethoxylates, 19 of
which are associated with unique
Chemical Abstract Service (CAS)
Registry numbers. The ITC
recommendations are given priority
consideration by EPA in promulgating
TSCA section 4 test rules. This PAIR
rule will require manufacturers
(including importers) of the 19 CAS-
numbered substances identified in this
document to report certain production,
use, and exposure-related information to
EPA. This action also removes a stay for
TSCA section 8(a) PAIR and section 8(d)
Health and Safety Data Reporting rules
issued previously for 18 nonylphenol

ethoxylates recommended by the TSCA
ITC in its 38th Report to EPA and
removes those 18 chemicals from these
reporting rules.

DATES: This rule is effective on February
10, 2000.

FOR FURTHER INFORMATION CONTACT: For
general information contact: Joseph S.
Carra, Deputy Director, Office of
Pollution Prevention and Toxics (7401),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460;
telephone numbers: (202) 554-1404 and
TDD: (202) 554-0551; e-mail address:
TSCA-Hotline@epa.gov.

For technical information contact:
David R. Williams, Chemical Control
Division (7405), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460; telephone
numbers: (202) 260-8130; e-mail
address: ccd.citb@epa.gov.
SUPPLEMENTARY INFORMATION:
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I. General Information:

A. Does This Action Apply to Me?

You may be affected by this action if
you manufacture (defined by statute to

include import) any of the chemical
substances that are listed in section
712.30(e) of the regulatory text portion
of this document. Entities potentially

affected by this action may include, but
are not limited to:

Type of Entity

SIC NAICS

Examples of Potentially Affected Entities

Chemical manufacturers (including
importers)

28, 2911

325, 32411

Persons who manufacture (defined by
statute to include import) one or more of
the subject chemical substances.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. The Standard
Industrial Classification (SIC) codes and
the North American Industrial
Classification System (NAICS) codes
have been provided to assist you and
others in determining whether or not
this action might apply to certain
entities. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed in the “FOR
FURTHER INFORMATION CONTACT”
section.

B. How Can I Get Additional
Information or Copies of This Document
or Other Documents?

1. Electronically. You may obtain
electronic copies of this document and
other documents from the EPA Internet
EPA Home Page at http://www.epa.gov/
. On the Home Page select “Law and
Regulations” and then look up the entry
for this document under “Federal
Register—Environmental Documents.”
You can also go directly to the Federal
Register listings at http://www.epa.gov/
fedrgstr/.

2. In person. The official record for
this proposed rule, which includes the
public version, has been established
under docket control number OPPTS—
82050. The official record consists of the
documents referenced in this preamble,
as well as any public comments, and
other information related to this
rulemaking, including information
claimed as Confidential Business
Information (CBI). This official record
includes the documents that are
physically located in the docket, as well
as all documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments that may be
submitted as described in Units I.C. and
D. of this preamble, is available for
inspection in the TSCA Nonconfidential

Information Center, Rm. NE-B607, 401
M St., SW., Washington, DC. The Center
is open from noon to 4 p.m., Monday
through Friday, excluding legal
holidays. The telephone number of the
Center is (202) 260-7099.

C. How and to Whom Do I Submit
Comments?

You may submit comments through
the mail, in person, or electronically. To
ensure proper receipt by EPA, your
comments must identify docket control
number OPPTS-82050 in the subject
line on the first page of your response.

1. By mail. Submit comments to:
Document Control Office (7407), Office
of Pollution Prevention and Toxics,
Environmental Protection Agency, 401
M St., SW., East Tower, Rm. G-099,
Washington, DC 20460.

2. In person or by courier. Deliver
comments to: Document Control Office,
Office of Pollution Prevention and
Toxics, Environmental Protection
Agency, 401 M St., SW., East Tower,
Rm. G-099, Washington, DC. The
telephone number for the OPPT
Document Control Office is (202) 260—
7093.

3. Electronically. Submit your
comments electronically by e-mail to:
oppt.ncic@epa.gov, or you may mail or
deliver your computer disk to the
addresses identified in Units I.C.1. or 2.
of this preamble. Do not submit any
information electronically that you
consider to be CBI. Submit comments as
an ASCII file, avoiding the use of special
characters and any form of encryption.
Comments will also be accepted on
standard disks in WordPerfect 6.1/8.0 or
ASCII file format. All copies of
electronic comments must be identified
by docket control number OPPTS-
82050. Electronic comments may be
filed online at many Federal Depository
Libraries.

D. How Should I Handle CBI
Information That I Want To Submit To
The Agency?

Do not submit any information
electronically that you consider to be

CBI. You may claim information that
you submit in response to this
document as CBI by marking any part or
all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
In addition to one complete version of
the comments that include any
information claimed as CBI, a copy of
the comments that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
version of the official record.
Information not marked confidential
will be included in the public version
of the official record by EPA without
prior notice. If you have any questions
about CBI or the procedures for claiming
CBI, consult the technical person
identified in “FOR FURTHER
INFORMATION CONTACTat the
beginning of this preamble.

II. What is the Purpose of Today’s
Action?

In today’s action, EPA is issuing a
final TSCA section 8(a) ‘“Preliminary
Assessment Information Reporting”
(PAIR) rule for 19 of 23 nonylphenol
ethoxylates recommended for testing in
the 39th TSCA ITC Report to the EPA
Administrator (62 FR 8578, February 25,
1997) (FRL-5580-9). Specifically at the
request of the ITC in a letter to EPA
dated September 15, 1997, EPA is not
issuing a final TSCA section 8(d)
“Unpublished Health and Safety Data”
reporting rule at this time for the 23
nonylphenol ethoxylates recommended
for testing in the 39th ITC Report so as
to give the ITC an opportunity to
implement the voluntary information
submission policy that was proposed in
the ITC’s 40th Report (62 FR 30580,
June 4, 1997) (FRL-5718-3). Also in
today’s action, EPA is removing the
“stay” (61 FR 65186, December 11,
1996) (FRL-5577—6) that was issued for
the TSCA section 8(a) and TSCA section
8(d) rules (61 FR 55871, October 29,
1996) (FRL-5397-9) promulgated by the
Agency for the 18 nonylphenol
ethoxylates recommended for testing in
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the ITC’s 38th Report (61 FR 39832, July
30, 1996) (FRL-5379-2). Further, EPA is
revoking those TSCA section 8(a) and
TSCA section 8(d) rules issued on
October 29, 1996.

III. What is the Basis for Today’s
Action?

On May 31, 1996, EPA received the
38th Report of the TSCA Section 4 ITC.
In the 38th Report, the ITC
recommended 18 nonylphenol
ethoxylates for testing under section 4 of
TSCA (61 FR 39832, July 30, 1996). In
response to the ITC’s 38th Report, EPA
promulgated final TSCA section 8(a)
“Preliminary Assessment Information
Reporting” (PAIR) and TSCA section
8(d) “Unpublished Health and Safety
Data” reporting rules (61 FR 55871,
October 29, 1996) (FRL-5397-9) for the
18 nonylphenol ethoxylates listed in the
ITC’s 38th Report.

Shortly after the effective date for
these TSCA rules, EPA became aware of
the fact that the ITC’s use of some
alternate CAS numbers and several
unclear chemical names in the 38th
Report had resulted in confusion among
U.S. producers, importers, and
processors about the exact identities of
the chemical substances for which
TSCA section 8(a) and 8(d) reporting
was being required. In order to
eliminate further confusion within the
regulated community about the actual
identities of the subject chemicals, EPA
formally “‘stayed” the TSCA section 8(a)
and 8(d) rules for the 18 nonylphenol
ethoxylates recommended in the ITC’s
38th Report. EPA issued this stay on
December 11, 1996 (61 FR 65186) and
also requested the ITC to clarify the
identities of the nonylphenol
ethoxylates recommended in its 38th
Report.

In an attempt to eliminate the
ambiguities resulting from the ITC’s use
of alternate CAS numbers and unclear
chemical names for the 18 nonylphenol
ethoxylates recommended in its 38th
Report, the ITC, in its 39th Report to the
EPA Administrator, recommended for

testing a revised list comprised of 23
nonylphenol ethoxylates (62 FR 8578,
February 25, 1997). According to the
39th Report, the ITC had re-examined
its use of alternate CAS numbers for
several of the 18 nonylphenol
ethoxylates recommended in the 38th
Report and determined that 5 of those
CAS numbers were not associated with
any of the 18 chemical substances.

For the 23 nonylphenol ethoxylates
recommended in the 39th Report, the
ITC provided where possible more
accurate CAS numbers and more up-to-
date chemical names (using 9th
Collective Index chemical nomenclature
where possible). In a letter addressed to
the EPA Administrator dated September
15, 1997, the ITC formally requested
that EPA:

1. Revoke the TSCA section 8(a) PAIR
and TSCA section 8(d) rules issued by
EPA on October 29, 1996 (61 FR 55871)
for the 18 nonylphenol ethoxylates that
were recommended in the ITC’s 38th
Report and “stayed”” by EPA on
December 11, 1996 (61 FR 65186).

2. Issue a final TSCA section 8(a)
PAIR rule for the 19 nonylphenol
ethoxylates with CAS numbers of the 23
total nonylphenol ethoxylates
recommended in the ITC’s 39th Report.

3. Not issue a TSCA section 8(d) rule
for the 23 recommended nonylphenol
ethoxylates in order to allow the ITC the
opportunity to implement its voluntary
information submission policy proposed
in the ITC’s 40th Report (62 FR 30580,
June 4, 1997).

EPA reserves the right to issue a
TSCA section 8(d) rule for some or all
of these 23 nonylphenol ethoxylates if:

1. EPA believes that such a
rulemaking is necessary to gather data to
determine if testing is needed for, or
otherwise support the assessment of, the
subject chemical(s); or

2. The ITC notifies EPA in writing
that the ITC did not receive adequate
information via its voluntary
information submission activity. (The
ITC’s voluntary submission policy can
be found on the ITC’s Internet

Homepage under Voluntary Information
Submission Innovative Online Network
or “VISION” (http://www.epa.gov/
opptintr/itc/vision). Hard copies of the
ITC’s voluntary information submission
policy are available from the TSCA
Environmental Assistance Division at
the address listed under “FOR
FURTHER INFORMATION
CONTACT.”)

IV. What is the Preliminary Assessment
Information Reporting (PAIR) Rule?

EPA promulgated the PAIR rule in 40
CFR part 712 under section 8(a) of
TSCA (15 U.S.C. 2607(a)). This model
section 8(a) rule establishes standard
reporting requirements for
manufacturers (including importers) of
the chemicals listed in the rule at 40
CFR 712.30. These entities are required
to submit a one-time report on general
production/importation volume, end
use, and exposure-related information
using the Preliminary Assessment
Information Manufacturer’s Report (EPA
Form No. 7710-35). EPA uses this
model section 8(a) rule to quickly gather
current information on chemicals.

This model rule provides for the
automatic addition of ITC Priority
Testing List chemicals. Whenever EPA
announces the receipt of an ITC report,
EPA may, at the same time and without
providing notice and opportunity for
public comment, amend the model
information-gathering rule by adding
the recommended (or designated)
chemicals. The amendment adding
these chemicals to the PAIR rule is
effective February 10, 2000.

V. Chemicals To Be Deleted

The following 18 nonylphenol
ethoxylates that were recommended in
the ITC’s 38th Report are being deleted
as a result of today’s revocation of the
TSCA section 8(a) PAIR and TSCA
section 8(d) rules that were issued by
EPA on October 29, 1996 (61 FR 55871)
and stayed by the Agency on December
11, 1996 (61 FR 65186).

Chemical Name

CAS Number

Nonylphenol ethoxylates

alpha-(p-Nonylphenol)-omega-hydroxypoly(oxyethylene)
Decaethylene glycol, isononylphenyl ether ........

Ethanol, 2-[2-(p-nonylphenoxy)ethoxy]-

Ethanol, 2-[2-[2-[2-(p-nonylphenoxy)eth0xy]ethoxy]eth0)l<.y]- "

Nonoxynol-2
Nonoxynol-3 ...
Nonoxynol-7
Nonylphenol hepta(oxyethylene)ethanol
Nonylphenol octa(oxyethylene)ethanol
Nonylphenol polyethylene glycol ether

NA

65455-72-3
20427-84-3
7311-27-5

27177-05-5

26571-11-9

9016-45-9, 20636—48-0, 26027-38-3, 26064—-02-8,
27177-01-1, 37205-87-1, 127087-87-0
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Chemical Name

CAS Number

Nonylphenol polyethylene glycol ether
Nonylphenolnona(oxyethylene) ethanol
Nonylphenoxy ethanol
Nonylphenoxydiglycol
Nonylphenoxypolyoxyethanol
p-Nonylphenol polyethylene glycol ether

Poly(oxy-1,2-ethanediyl), alpha-(isononylphenyl)-omega-hydroxy-
Poly(oxy-1,2-ethanediyl), alpha-(2-nonylphenyl)-omega-hydroxy-

27177-08-8

27986-36-3

27176-93-8

68412-54-4

152143-22-1, 26027-38-3
27986-36-3, 37205-87-1, 98113-10-1
37205-87-1

51938-25-1

VI. Chemicals To Be Added

In its 39th Report to EPA, the ITC
recommended a group of 23
nonylphenol ethoxylates. These
chemicals can be automatically added to
the PAIR and TSCA section 8(d) Health
and Safety Data Reporting rules unless
requested otherwise by the ITC to
implement its voluntary information
submission policy. In a letter dated
September 15, 1997, the ITC requested
that a TSCA section 8(d) Health and
Safety Data Reporting rule not be
promulgated for these 23 nonylphenol
ethoxylates. Therefore, these substances
will not be added to § 716.120.

The regulatory text (§ 712.30(e)) of
this document lists the 19 nonylphenol
ethoxylates that are being added to the
PAIR rule as a result of today’s action.
The other 4 nonylphenol ethoxylates
recommended in the ITC’s 39th report
are not being added to the PAIR rule
because they are not associated with
unique CAS numbers.

VII. Reporting Requirements

A. Who Must Report Under this PAIR
Rule?

All persons who manufactured
(defined by statute to include import)
the 19 nonylphenol ethoxylates
identified in the regulatory text
(§ 712.30(e)) of this rule during their
latest complete corporate fiscal year
must submit a Preliminary Assessment
Information Manufacturer’s Report (EPA
Form No. 7710-35) for each site at
which they manufactured or imported a
named substance. A separate form must
be completed for each substance and
submitted to the Agency as specified in
40 CFR 712.28 no later than April 10,
2000. Persons who have previously and
voluntarily submitted a Manufacturer’s
Report to the ITC or EPA may be able
to submit a copy of the original Report
to EPA or to notify EPA by letter of their
desire to have this voluntary submission
accepted in lieu of a current data
submission. See § 712.30(a)(3).

Details of the PAIR reporting
requirements, including the basis for
exemptions, are provided in 40 CFR part

712. Copies of the form are available
from the TSCA Environmental
Assistance Division at the address listed
under “FOR FURTHER INFORMATION
CONTACT.” Copies of the PAIR form
are also available electronically from the
Chemical Testing and Information
Gathering Home Page on the Internet at
http://www.epa.gov/opptintr/chemtest/.

B. Removal of Chemical Substances
from the PAIR Rule

Any person who believes that section
8(a) reporting required by this rule is
not warranted, should promptly submit
to EPA on or before January 25, 2000,
detailed reasons for that belief. EPA, in
its discretion, may remove the substance
from this rule (40 CFR 712.30(c)). When
withdrawing a chemical from the rule,
EPA will publish a rule amendment in
the Federal Register.

VIII. Public Record

The following documents constitute
the public record for this rule (docket
control number OPPTS-82050). All of
these documents are available to the
public in the TSCA Nonconfidential
Information Center (NCIC), from noon to
4 p.m., Monday through Friday,
excluding legal holidays. The TSCA
NCIC is located at EPA Headquarters,
Rm. NE-B607, 401 M St., SW.,
Washington, DC.

1. This final rule.

2. The Economic Analysis for this
rule, December 15, 1999.

3. The 39th Report of the ITC, (62 FR
8578, February 25, 1997).

4. The 38th Report of the ITC, (61 FR
39832, ]uly 30, 1996).

5. Stay of the TSCA section 8(a) and
8(d) rules issued in response to the 38th
Report of the ITC, (61 FR 65186).

6. Letter from the ITC to EPA,
September 15, 1997.

IX. Why is this Action Being Issued as
a Final Rule?

EPA is publishing this action as a
final rule without prior notice and an
opportunity to comment because the
Agency believes that providing notice
and an opportunity to comment is
unnecessary. This final rule makes

modifications needed to clarify the
identities of certain chemicals subject to
the TSCA section 8(a) PAIR regulations
and removes certain chemicals from the
TSCA section 8(d) regulations. EPA
therefore finds that there is “good
cause’’ under section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 553 (b)(3)(B)) to make these
amendments without prior notice and
comment.

X. Economic Analysis

The economic analysis for the
addition of the 19 CAS-numbered
nonylphenol ethoxylates to the TSCA
section 8(a) PAIR rule is entitled
Economic Analysis for the Addition of
19 CAS-Numbered Chemicals
Recommended for Testing in the 39th
Report of the TSCA Interagency Testing
Committee to EPA’s Preliminary
Assessment Information Reporting
(PAIR) Rule December 15, 1999
(Economic Analysis).

EPA’s 1998 Chemical Update System
(CUS) was searched to identify
manufacturers (including importers) of
the 19 CAS-numbered nonylphenol
ethoxylates recommended in the ITC’s
39th report. Only 1 of the 19 chemicals
was located in CUS indicating, for
example, that the other chemicals are
not being produced or imported in
quantities large enough to be reported to
EPA for 1998 under the TSCA Inventory
Update Rule (IUR) (40 CFR part 710) or
are not subject to reporting under the
IUR. The Economic Analysis estimates
governmental and industry burden and
costs associated with this final rule
based upon the data regarding the one
chemical substance found in CUS. Five
firms were identified as manufacturers
of the chemical, at five sites. The costs
and burden associated with this rule are
estimated in the Economic Analysis to
be the following:

Reporting Costs (dollars)
5 sites/reports estimated at $2,057.28
per report = $10,286.38
Total Cost = $10,286.38
Mean cost per site/firm = $10,286.38/5
=$2,057.28

Reporting Burden (hours)
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Rule familiarization: 7 hours/site x 5
sites = 35
Reporting: 21.88 hours/report x 5
reports = 109.4
Total burden hours = 144.4
Average burden per site/firm = 144.4/5
= 28.88

EPA Costs (dollars)
The annual costs to the Federal
Government will be approximately
0.013 FTEs (or 26.25 hours annually). At
an estimated $75,306 per FTE, the total
0.013 FTEs, plus $1,020 for data
processing, will cost EPA $1,999.

XI. Regulatory Assessment
Requirements

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted actions under
TSCA section 8(a) related to the PAIR
rule from the requirements of Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993).

B. Executive Order 12898

This action does not involve special
considerations of environmental justice-
related issues pursuant to Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

C. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
does not apply to this final rule, because
it is not “economically significant”” as
defined under Executive Order 12866,
and does not concern an environmental
health or safety risk that may have a
disproportionate effect on children. This
rule requires the reporting of
production, importation, use, and
exposure-related information to EPA by
manufacturers (including importers) of
certain chemicals recommended in the
39th Report of the TSCA Interagency
Testing Committee.

D. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601 et seq., the Agency hereby
certifies that this rule will not have a
significant impact on a substantial
number of small entities. The factual
basis for the Agency’s determination is
presented in the small entity analysis
prepared as a part of the Economic
Analysis for this rule, and is briefly
summarized here. Three of the five
firms identified as manufacturers of
chemicals affected by this rule met the

Small Business Administration
definition of a small business, (i.e.,
having less than 1,000 employees when
combined with any corporate parents).
Based on the Agency’s analysis, the
maximum potential impact of this
action on an individual firm is
estimated to be less than $2,260,
regardless of the firm’s size. To
determine the potential significance of
the estimated impact of this action on
the small firms, the Agency compared
the estimated maximum potential cost
with the estimated annual sales revenue
for these firms. Based on currently
available financial information for these
firms, EPA has determined that this
action will not result in a significant
impact on any of these firms.
Information relating to this EPA
determination is included in the docket
for this rulemaking (OPPTS-82050).
Any comments regarding the economic
impacts that this action imposes on
small entities should be submitted to
the Agency at the address listed under
“FOR FURTHER INFORMATION
CONTACT.”

E. Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act (PRA) (44 U.S.C. 3501 et seq.), an
Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information that is
subject to approval under the PRA
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations, after
appearing in the preamble of the final
rule, are listed in 40 CFR part 9, and
included on the related collection
instrument. The information collection
activities related to this action have
already been approved by OMB, under
OMB control number 2070-0054 (EPA
ICR No. 586) for PAIR reporting. This
action does not impose any burdens
requiring additional OMB approval. The
public reporting burden for this
collection of information is estimated to
be 144.4 hours. Of that total, an
estimated 35 hours are spent in an
initial review of the rule, and the
remaining 109.4 hours are associated
with actual reporting activities. Because
this rule does not contain any new
information collection activities,
additional review and approval of these
activities by OMB under the PRA is not
necessary (1999 Economic Analysis).

F. Unfunded Mandates Reform Act and
Executive Orders 13084 and 13132

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA),
Public Law 104—4, EPA has determined
that this rule does not contain a Federal
mandate that may result in expenditures

of $100 million or more for State, local,
and tribal governments, in the aggregate,
or the private sector in any 1 year. In
addition, EPA has determined that this
rule will not significantly or uniquely
affect small governments. Accordingly,
the rule is not subject to the
requirements of UMRA sections 202,
203, 204, or 205.

Based on EPA’s experience with past
section 8(a) rulemakings, State, local,
and tribal governments have not been
impacted by these rulemakings, and
EPA does not have any reasons to
believe that any State, local, or tribal
government will be impacted by this
rulemaking. As a result, this action is
not subject to the requirement for prior
consultation with Indian tribal
governments as specified in Executive
Order 13084, entitled Consultation and
Coordination with Indian Tribal
Governments (63 FR 27655, May 19,
1998). Nor will this action have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999).

G. National Technology Transfer and
Advancement Act

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Section 12(d)
of NTTAA directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. EPA
invites public comment on the Agency’s
determination that this regulatory action
does not require the consideration of
voluntary consensus standards.

H. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
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that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a good cause
finding that notice and public procedure
is impracticable, unnecessary or
contrary to the public interest. This
determination must be supported by a
brief statement. 5 U.S.C. 808(2). EPA has
made such a good cause finding for this
final rule, and established an effective
date of February 10, 2000. Pursuant to

5 U.S.C. 808(2), this determination is
supported by the brief statement in Unit
IX. of this preamble. EPA will submit a
report containing this final rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This is not a “‘major rule”” as
defined by 5 U.S.C. 804(2).

I. Executive Order 12988

In issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988, entitled Civil Justice Reform (61
FR 4729, February 7, 1996).

J. Executive Order 12630

EPA has complied with Executive
Order 12630, entitled Governmental
Actions and Interference with
Constitutionally Protected Property
Rights (53 FR 8859, March 15, 1988), by
examining the takings implications of
this rule in accordance with the
Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings issued under the Executive
Order.

List of Subjects in 40 CFR Parts 712 and
716

Environmental protection, Chemicals,
Hazardous substances, Health and

safety, Reporting and recordkeeping
requirements.

Dated: December 21, 1999.
Joseph S. Carra,

Acting Director, Office of Pollution Prevention
and Toxics.

Therefore, 40 CFR chapter I is
amended as follows:

PART 712—[AMENDED]

1. In part 712:

a. The authority citation for part 712
continues to read as follows:

Authority: 15 U.S.C. 2607(a).

b. In § 712.30, the table in paragraph
(e) is amended by removing the stay and
revising the entire category for
“Nonylphenol ethoxylates” to read as
follows:

§712.30 Chemical lists and reporting
periods.

CAS No. Substance Effective date Reporting date
Nonylphenol ethoxylates
7311-27-5 Ethanol, 2-[2-[2-[2-(p-nonylphenoxy)ethoxy]ethoxylethoxyl- .........cccceeenee 2/10/00 4/10/00
9016-45-9 Poly(oxy-1,2-ethanediyl), alpha-(nonylphenyl)-omega-hydroxy- .... 2/10/00 4/10/00
20427-84-3 ... Ethanol, 2-[2-(p-nonylphenoxy)ethoXy]- ......c.ccccvveieniiniienicinene 2/10/00 4/10/00
20636-48-0 .... 3,6,9,12-Tetraoxatetradecan-1-ol, 14-(4-nonylphenoxy)- ............... 2/10/00 4/10/00
26027-38-3 ... Poly(oxy-1,2-ethanediyl), alpha-(4-nonylphenyl)-omega-hydroxy- . 2/10/00 4/10/00
26264-02-8 .... 3,6,9,12-Tetraoxatetradecan-1-ol, 14-(nonylphenoxy)- ..........cccc....... 2/10/00 4/10/00
26571-11-9 ... 3,6,9,12,15,18,21,24-Octaoxahexacosan-1-ol, 26-(nonylphenoxy)- . 2/10/00 4/10/00
27176-93-8 .... Ethanol, 2-[2-(nonylphenoXy)ethOXy]- .......ccccooiiiiiiiiiiiiieeeeeiee, 2/10/00 4/10/00
27177-01-1 3,6,9,12,15-Pentaoxaheptadecan-1-ol, 17-(nonylphenoxy)- ...........ccccceeuee. 2/10/00 4/10/00
27177-05-5 3,6,9,12,15,18,21-Heptaoxatricosan-1-ol, 23-(nonylphenoxy)- .........c......... 2/10/00 4/10/00
27177-08-8 ... 3,6,9,12,15,18,21,24,27-Nonaoxanonacosan-1-ol, 29-(nonylphenoxy)- ..... 2/10/00 4/10/00
27986-36-3 .... Ethanol, 2-(NoNyIPheNoXY)- .....ocoiiiiiiiieeee e 2/10/00 4/10/00
37205-87-1 Poly(oxy-1,2-ethanediyl), alpha-(isononylphenyl)-omega-hydroxy- ............ 2/10/00 4/10/00
51938-25-1 Poly(oxy-1,2-ethanediyl), alpha-(2-nonylphenyl)-omega-hydroxy- .............. 2/10/00 4/10/00
65455-72-3 ... 3,6,9,12,15,18,21,24,27-Nonaoxanonacosan-1-ol, 29-(isononylphenoxy)- 2/10/00 4/10/00
68412-54-4 ... Poly(oxy-1,2-ethanediyl), alpha-(nonylphenyl)-omega-hydroxy-, branched 2/10/00 4/10/00
98113-10-1 NP e s 2/10/00 4/10/00
127087-87-0 .....cccvveenee Poly(oxy-1,2-ethanediyl), alpha-(4-nonylphenyl)-omega-hydroxy-, 2/10/00 4/10/00
branched.
152143-22-1 ....ccceeeen. Poly(oxy-1,2-ethanediyl), alpha-(4-nonylphenyl)-omega-hydroxy-, 2/10/00 4/10/00
branched, phosphates.
* * * * * * *
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PART 716—[AMENDED]

2. In part 716:
a. The authority citation for part 716
continues to read as follows:

Authority: 15 U.S.C. 2607(d).

§716.120 [Amended]

b. In § 716.120, the table in paragraph
(d) is amended by removing the stay,
and by removing the “Nonylphenol
ethoxylates” category name and the 18
nonylphenol ethoxylates listed
thereunder.

[FR Doc. 00—491 Filed 1-10-00; 8:45 am]
BILLING CODE 6560-50—F

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA—7724]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP). These communities have
applied to the program and have agreed
to enact certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The dates listed in the
third column of the table.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 6464,
Rockville, MD 20849, (800) 638—6620.

FOR FURTHER INFORMATION CONTACT:
Robert F. Shea, Jr., Division Director,
Program Support Division, Mitigation
Directorate, 500 C Street SW., room 417,
Washington, DC 20472, (202) 646—3619.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.

In addition, the Associate Director of
the Federal Emergency Management
Agency has identified the special flood
hazard areas in some of these
communities by publishing a Flood
Hazard Boundary Map (FHBM) or Flood
Insurance Rate Map (FIRM). The date of
the flood map, if one has been
published, is indicated in the fourth
column of the table. In the communities
listed where a flood map has been
published, Section 102 of the Flood
Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4012(a), requires
the purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.

The Associate Director finds that the
delayed effective dates would be
contrary to the public interest. The
Associate Director also finds that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and
unnecessary.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director certifies that
this rule will not have a significant

economic impact on a substantial
number of small entities in accordance
with the Regulatory Flexibility Act, 5 U.
S. C. 601 et seq., because the rule creates
no additional burden, but lists those
communities eligible for the sale of
flood insurance.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:

State/Location C%ngg:ty Effective date of eligibility Currrﬁg[t) %f;?gtlve
New Eligibles—Emergency Program
North Carolina:
Selma, town of, Johnston County .........ccccceeeveennns 370499 | October 14, 1999
Alaska:
Kwethluk, city of, Kwethluk County ...........ccccceueeee. 020130 | October 26, 1999
Arkansas:
Sharp County, unincorporated areas ...........c......... 050464 | ...... do
North Carolina:
Elm City, town of, Wilson County .........c.cccceeerunenn. 370521 | October 29, 1999

New Eligibles—Regular Program
Tennessee:
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: Community : " Current effective
State/Location Number Effective date of eligibility map date
Ethridge, city of, Lawrence County ...........cccccevueeee. 470301 | October 14, 1999 .......cooiiiiiiiiiieerieee e December 16,
1988.
Suspensions
Michigan:
Owosso, township of, Shiawassee County ............ 260809 | October 22, 1987 Emerg., October 20, 1999 Susp ..... October 20,
1999.
Regular Program Conversions
Region IX
California: Hillsborough, city of, San Mateo .................. 060320 | October 6, 1999, Suspension Withdrawn .................... October 6, 1999.
Region |
Vermont: Royalton, town of, Windsor County ............... 500153 | October 20, 1999, Suspension Withdrawn .................. October 20,
1999.
Region Il
New York:
Deerpark, town of, Orange County ..........cccceevueeee. 360612 | ...... QO it Do.
Vienna, town of, Oneida County ...........ccccceveuvennene 360562 | ...... O et Do.
Region I
West Virginia: Mineral County, unincorporated areas .. 540129 | ...... O s Do.
Region V
Michigan: Owosso, township of, Shiawassee County .. 260809 | ...... O s Do.
Region IX
California:
Alturas, city of, Modoc County .........ccccceeeeeerineennne 060193 Do.
Modoc County, unincorporated areas 060192 Do.

Code for reading third column: Emerg.-Emergency; Reg.-Regular; Rein.-Reinstatement; Susp.-Suspension; With.-Withdrawn; NSFHA—Non

Special Flood Hazard Area.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Issued: January 3, 2000.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 00-596 Filed 1-10-00; 8:45 am]
BILLING CODE 6718-05-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7726]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP). These communities have
applied to the program and have agreed
to enact certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATES: The dates listed in the
third column of the table.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 6464,
Rockville, MD 20849, (800) 638—6620.

FOR FURTHER INFORMATION CONTACT:
Robert F. Shea, Jr., Division Director,
Program Support Division, Mitigation
Directorate, 500 C Street SW., room 417,
Washington, DC 20472, (202) 646—3619.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.
In addition, the Associate Director of
the Federal Emergency Management
Agency has identified the special flood
hazard areas in some of these
communities by publishing a Flood
Hazard Boundary Map (FHBM) or Flood
Insurance Rate Map (FIRM). The date of
the flood map, if one has been
published, is indicated in the fourth
column of the table. In the communities
listed where a flood map has been

published, Section 102 of the Flood
Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4012(a), requires
the purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.

The Associate Director finds that the
delayed effective dates would be
contrary to the public interest. The
Associate Director also finds that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and
unnecessary.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., because the rule
creates no additional burden, but lists
those communities eligible for the sale
of flood insurance.
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Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under

Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED)]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Cornp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:

: Community : " Current effective
State/location No. Effective date of eligibility map date
New Eligibles—Emergency Program
Alabama:
Chatom, town of, Washington County ................... 010376 | November 1, 1999. October 20,
1978.
Georgia:
Irwin County, unincorporated areas .............ccc....... 130572 | November 3, 1999.
lowa:
Floyd, city of, Floyd County .........ccccccceviiniiiiinnennnn. 190382 | November 10, 1999. March 19, 1976.
Minnesota:
Aurora, city of, St. Louis County .........cccceceeveeeeennne 270417 | November 12, 1999. June 25, 1976.
Kansas:
Anderson County, unincorporated areas ............... 200569 | November 23, 1999. December 13,
1977.
North Dakota:
Des Lacs, city of, Ward County ..........cccceeevveeennnnn. 380712 | ...... do.
Do.
Maza, city of, Towner County ..........ccccceerviveeennnnn. 380716 | ...... do.
New Eligibles—Regular Program
Minnesota:
Gnesen, township of, St. Louis County ................. 270737 | November 12, 1999. February 19,
1992.
Arkansas:
Perry County, unincorporated areas ...................... 050165 | November 17, 1999. July 6, 1998.
North Carolina:
Hookerton, town of, Greene County ............ccc....... 370326 | November 24, 1999. January 20,
1982.
Reinstatement:
Georgia:
East Ellijay, city of, Gilmer County ............cccceevueeee. 130089 | July 3, 1975 Emerg., August 15, 1990 Susp., Novem- | August 15,
ber 3, 1999 Reg., November 3, 1999 Rein. 1990.
Texas:
Brewster County, unincorporated areas ................ 480084 | October 5, 1976 Emerg., October 15, 1985 Susp., | April 2, 1991.
November 23, 1999 Reg., November 23, 1999
Rein.
Regular Program Conversions
Region Il
New York:
Brighton, town of, Monroe County ..........c.ccceeeenee. 360410 | November 8, 1999, Suspension Withdrawn. November 8,
1999.
Region I
Virginia:
Rocky Mount, town of, Franklin County ................. 510291 | ...... do. Do.
Region V
Michigan: Farmington Hills, city of, Oakland County 260172 | ...... do. Do.
Region VII
Nebraska:
Boelus, village of, Howard County ............ccccceoueeee. 310117 | ...... do. Do.
Howard County, unincorporated areas .................. 310446 | ...... do. Do.
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’ Community . - Current effective
State/location No. Effective date of eligibility map date
Region IX

Nevada:
Douglas County, unincorporated areas ................. 320008 | ...... do. Do.

Region X

Washington:
Arlington, city of, Snohomish County ..................... 530271 Do.
Bothell, city of, King and Snohomish Counties ...... 530075 Do.
Brier, city of, Snohomish County ...........cccceveenee. 530276 Do.
Darrington, town of, Snohomish County ................ 530233 Do.
Edmonds, city of, Snohomish County .................... 530163 Do.
Everett, city of, Snohomish County ...........ccccccue.. 530164 Do.
Gold Bar, town of, Snohomish County .................. 530285 Do.
Index, town of, Snohomish County ...........cccceeeueee. 530166 Do.
King County, unincorporated areas. ...........c..c....... 530071 Do.
Lake Stevens, city of, Snohomish County ............. 530291 Do.
Lynwood, city of, Snohomish County ..................... 530167 Do.
Marysville, city of, Snohomish County .... 530168 Do.
Mill Creek, city of, Snohomish County .... 530330 Do.
Monroe, city of, Snohomish County ..........cc.c......... 530169 Do.
Mountlake Terrace, city of, Snohomish County. 530170 Do.
Mukilteo, city of, Snohomish County ...................... 530235 Do.
Snohomish, city of, Snohomish County ..... 530171 Do.
Snohomish County, unincorporated areas. 535534 Do.
Spokane County, unincorporated areas. ... 530174 Do.
Stanwood, city of, Snohomish County ....... 530172 Do.
Sultan, city of, Snohomish County ...........ccccevuenne 530173 Do.

Region Il

New Jersey: Lavallette, borough of, Ocean County. 340379 | November 22, 1999, Suspension Withdrawn. .............. November 22,

1999.

New York: Oswego, city of, Oswego County ................ 360656 | ...... 0. s Do.

Region VI

Louisiana:
Ball, town of, Rapides Parish ..........ccccccceiviienrnnnn. 220373 Do.
Farmersville, town of, Union Parish ............cc......... 220325 Do.
Lincoln Parish, unincorporated areas 220366 Do.
Newcastle, city of, McClain County ...........ccccceenee. 400103 Do.

Region X

Oregon: Milwaukie, city of, Clackamas County ............ 410019 | ...... 0. s Do.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement; Susp.—Suspension; With.—Withdrawn; NSFHA—

Non Special Flood Hazard Area.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”’)

Issued: January 3, 2000.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 00-595 Filed 1-10-00; 8:45 am]
BILLING CODE 6718-05-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 990713189-9335-02; 1.D.
060899B]

RIN 0648—-AK79

Fisheries of the Northeastern United
States; Spiny Dogfish Fishery
Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
initiate management of spiny dogfish
(Squalus acanthias) through
implementation of the Spiny Dogfish
Fishery Management Plan (FMP) under

the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). This final rule
implements the following measures: A
commercial quota; seasonal (semi-
annual) allocation of the quota; a
prohibition on finning; a framework
adjustment process; establishment of a
Spiny Dogfish Monitoring Committee;
annual FMP review; permit and
reporting requirements for commercial
vessels, operators, and dealers; and
other measures. The intent of this rule
is to conserve spiny dogfish in order to
acheive optimum yield from the
resource.

DATES: Effective February 10, 2000.

ADDRESSES: Copies of the FMP, the
Regulatory Impact Review (RIR), the
Initial Regulatory Flexibility Analysis
(IRFA) contained within the RIR, the
Supplement to the FMP dated May
1999, and the Final Environmental
Impact Statement (FEIS) are available
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from Daniel Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council (MAFMC), Room 2115, Federal
Building, 300 South New Street, Dover,
DE 19904-6790. The IRFA, its summary
in the proposed rule, the comments and
responses on economic impacts, and the
discussion in the classification section
of the final rule constitute the Final
Regulatory Flexibility Analysis (FRFA)
for this action.

Comments regarding burden-hour
estimates for collection-of-information
requirements contained in this rule
should be sent to Patricia A. Kurkul,
Regional Administrator, Northeast
Region, National Marine Fisheries
Service, One Blackburn Drive,
Gloucester, MA 01930-2298, and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Washington, DC 20503
(Attention: NOAA Desk Officer).

FOR FURTHER INFORMATION CONTACT:
Richard A. Pearson, Fishery Policy
Analyst, at 978-281-9279.
SUPPLEMENTARY INFORMATION: The spiny
dogfish (Squalus acanthias) is a
common small shark that inhabits the
temperate and sub-Arctic latitudes of
the North Atlantic Ocean. In the
Northwest Atlantic, spiny dogfish range
from Labrador to Florida, but are most
abundant from Nova Scotia to Cape
Hatteras. They migrate seasonally,
moving north in spring and summer,
and south in fall and winter. Spiny
dogfish are considered a unit stock in
the Northwest Atlantic Ocean.

Spiny dogfish landings on the East
Coast have increased dramatically in the
last 10 years as export markets for
dogfish have been developed. The
fishing mortality rate (F) has
correspondingly risen from below an
estimated F=0.1 in the 1980’s to the
current estimate of F=0.3. Dogfish
landings have been primarily composed
of females because they attain a larger
size than males, and large fish are
preferred by the processing sector. The
26th Northeast Regional Stock
Assessment Workshop (SAW 26), in
1998, indicated that biomass estimates
of mature females (> 80 cm) have
declined by over 50 percent since 1989.
Recruitment of juvenile spiny dogfish
was the lowest on record in 1997. The
combination of increased fishing
mortality, declining biomass of mature
females, and low recruitment have
contributed to the overfished condition
of the stock.

NMEF'S notified the Mid-Atlantic and
New England Fishery Management
Councils (Councils) on April 3, 1998,
that spiny dogfish was being added to
the list of overfished stocks in the

Report on the Status of the Fisheries of
the United States, prepared pursuant to
section 304 of the Magnuson-Stevens
Act. The Magnuson-Stevens Act
requires the regional fishery
management councils to prepare
measures within 1 year of notification to
end overfishing and to rebuild the
overfished stock.

The FMP was developed jointly by
the Councils, with the Mid-Atlantic
Council having the administrative lead.

A Notice of Availability (NOA) for the
FMP was published in the Federal
Register on June 29, 1999 (64 FR 34759),
and solicited public comment through
August 30, 1999. The proposed rule to
implement the FMP was published in
the Federal Register on August 3, 1999
(64 FR 42071), and solicited public
comments through September 17, 1999.
The NOA for the FEIS was published on
August 20, 1999 (64 FR 45541), and
solicited comments through September
10, 1999. Comments received by August
30, 1999, in response to any of these
documents, were considered when
NMFS made the decision to partially
approve the FMP on September 29,
1999. The only measure in the FMP that
was disapproved was the specification
of 180,000 mt as the spawning stock
biomass (SSB) target level. The SSB
target was not a regulatory measure and
the disapproval has no impact on these
final regulations.

Management Measures

This final rule implements the
following measures contained in the
FMP: (1) A commercial quota; (2)
seasonal (semi-annual) allocation of a
commercial quota; (3) a prohibition on
finning; (4) a framework adjustment
process; (5) the establishment of a Spiny
Dogfish Monitoring Committee; (6)
annual FMP review; (7) permit and
reporting requirements for commercial
vessels, operators, and dealers; and (8)
other measures regarding sea samplers,
foreign fishing, and exempted fishing
activities.

Commercial Quota

An annual spiny dogfish commercial
quota will be allocated to the fishery to
control F. The quota will be set at a
level to assure that the F specified for
the appropriate year in the FMP and
§648.230(a) will not be exceeded. The
annual commercial quota will be
established by the Regional
Administrator, Northeast Region, NMFS
(Regional Administrator), based upon
recommendations made by the Councils
with the advice of the Spiny Dogfish
Monitoring Committee and the Joint
Spiny Dogfish Committee. The quota
recommendation will be based upon

projected stock size estimates for each
year, as derived from the latest stock
assessment information, coupled with
the target F specified for each year. The
quota is specified for a fishing year that
begins on May 1, and is subdivided into
two semi-annual periods. The period
from May 1-October 31 is allocated 57.9
percent of the annual quota and the
period from November 1-April 30 is
allocated 42.1 percent of the annual
quota. The percent allocation of quota
between the two semi-annual quota
period may be revised through the
framework adjustment process
described herein.

All spiny dogfish landed for sale in
the states from Maine through Florida
will be applied against the commercial
quota, regardless of where the spiny
dogfish were harvested. NMFS will
monitor the fishery to determine when
the quota for a semi-annual quota period
is reached. NMFS will publish
notification in the Federal Register
prohibiting possession, fishing for, or
landing of spiny dogfish by vessels with
Federal spiny dogfish permits from the
date on which the quota is projected to
be attained through the remainder of the
quota period.

The rebuilding schedule and
corresponding annual quotas, as
described in the FMP, were developed
assuming an implementation date of
May 1, 1999. According to the
rebuilding schedule adopted by the
Councils for the period May 1, 1999, to
April 30, 2000, F is reduced to 0.2,
which results in a quota of 22,059,228
lbs (10,006 mt), for the first year. The
semi-annual allocations for this period
are 12,772,293 1b (5,793.5 mt) for the
period May 1, 1999-October 31, 1999;
and 9,286,935 Ib (4,212.5 mt) for the
period November 1, 1999-April 30,
2000. Due to delays in the development
of the FMP, the implementation date of
this FMP will be February 10, 2000.
Therefore, the requirements established
by this final rule concerning quotas
apply for the second semi-annual period
only.

For the remaining years of the
rebuilding plan, the FMP specifies that
F will be reduced to 0.03. This has been
initially projected to result in annual
quotas ranging from approximately
2,901,254 lbs (1,316 mt) to 3,198,875 lbs
(1,451 mt) until rebuilding is achieved.
The quotas in the FMP were developed
assuming, among other things, that
current levels of discard mortality will
continue at recent average annual rates.

Prohibition on Finning

Finning, the act of removing the fins
of spiny dogfish and discarding the
carcass, is prohibited. Vessels that land
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spiny dogfish are prohibited from
landing fins in excess of 5 percent, by
weight, of the weight of spiny dogfish
carcasses landed. Fins may not be stored
on board a vessel after the vessel lands
spiny dogfish.

Framework Adjustment Process

The Councils may add or modify
management measures through a
framework adjustment process that
establishes a streamlined public review
process. The following management
measures could be implemented or
adjusted at any time through the
framework adjustment process: (1)
Minimum fish size; (2) maximum fish
size; (3) gear requirements, restrictions,
or prohibitions, including, but not
limited to, mesh size restrictions and
net limits; (4) regional gear restrictions;
(5) permitting restrictions and reporting
requirements; (6) recreational fishery
restrictions, including possession limits,
size limits, and season/area restrictions;
(7) commercial season and area
restrictions; (8) commercial trip or
possession limits; (9) fin weight to
carcass weight restrictions; (10) onboard
observer requirements; (11) commercial
quota system, including commercial
quota allocation procedure and possible
quota set-asides to mitigate bycatch and
to conduct scientific research or for
other reasons; (12) recreational harvest
limit; (13) annual quota specification
process; (14) FMP Monitoring
Committee composition and process;
(15) description and identification of
essential fish habitat (EFH); (16)
description and identification of habitat
areas of particular concern; (17)
overfishing definition and related
thresholds and targets; (18) regional
season restrictions (including the option
to split seasons); (19) restrictions on
vessel size (length and gross registered
tonnage (GRT)) or shaft horsepower; (20)
target quotas; (21) provisions to mitigate
marine mammal entanglements and
interactions; (22) regional management;
(23) any management measures
currently included in the FMP; and (24)
provisions relating to aquaculture
projects.

The framework adjustment process
involves the following steps. If the
Councils determine that an adjustment
to management measures is necessary to
meet the goals and objectives of the
FMP, they will develop and analyze
appropriate management actions over
the span of at least two meetings of each
Council. The Councils will provide the
public with advance notice of the
availability of the recommended
measures, justification for the measures,
and all appropriate analyses, such as
economic and biological analyses. The

Councils will allow the public an
opportunity to comment on the
proposed framework adjustment before
and during the second Council meeting.
After developing management actions
and receiving public comments, the
Councils will make a recommendation
approved by a majority of each
Council’s members, present and voting,
to the Regional Administrator.
Adjustments to the FMP using the
framework adjustment process will
require the approval of both Councils.
The Councils’ recommendation to the
Regional Administrator must include
supporting rationale, an analysis of
impacts, and a recommendation to the
Regional Administrator on whether to
publish the management measures as a
proposed or final rule. The Councils’
recommendation is reviewed by NMFS,
and NMFS will determine whether the
measures should be published or not. If
NMEF'S does not concur with the
Councils’ recommendation, the
Councils will be notified in writing of
the reason for non concurrence.

Spiny Dogfish Monitoring Committee
and Annual FMP Review

A Spiny Dogfish Monitoring
Committee is established made up of
staff representatives of the Mid-Atlantic
and New England Councils, the NMFS
Northeast Regional Office, the NMFS
Northeast Fisheries Science Center, and
state representatives. The state
representatives will include any
individual designated by an interested
state from Maine to Florida. In addition,
the Monitoring Committee will include
two non-voting, ex-officio industry
representatives (one each from the Mid-
Atlantic and New England Council
regions). The Mid-Atlantic Council
Executive Director or a designee will
chair the Committee.

The Spiny Dogfish Monitoring
Committee will annually review the best
available data, as specified in 50 CFR
648.230, and recommend to the Joint
Spiny Dogfish Committee a commercial
quota and, possibly, other measures to
assure that the target F specified for the
appropriate year in § 648.230(a) for
spiny dogfish is not exceeded. These
recommendations will be reviewed, and
possibly modified, by the Joint Spiny
Dogfish Committee, which will then
forward its recommendations to the
Councils. The Councils will consider
the recommendations of the Joint Spiny
Dogfish Committee and then jointly
make their recommendations to the
Regional Administrator. The Regional
Administrator will review the
recommendations and, if necessary, may
modify the annual quota and other
management measures to assure that the

target F will not be exceeded. The
Regional Administrator may modify the
recommendations using any of the
measures that were not rejected by both
Councils. NMFS will publish a
proposed and final rule in the Federal
Register specifying a coastwide
commercial quota and other measures, if
any, necessary to assure the appropriate
F specified in § 648.230(a) will not be
exceeded.

Permits for Vessels, Operators, and
Dealers

Any vessel of the United States that
fishes for, possesses, or lands spiny
dogfish in or from the exclusive
economic zone (EEZ) must have been
issued and carry on board a valid
commercial spiny dogfish vessel permit.
Individuals with commercial vessel
permits may only sell spiny dogfish, at
the point of first sale, to a dealer who
has a valid dealer permit issued
pursuant to this FMP.

Any individual who operates a vessel
that is issued a valid Federal
commercial vessel permit for spiny
dogfish must be issued an operator
permit. Any vessel fishing commercially
for spiny dogfish will be required to
have at least one operator who holds an
operator permit on board. The operator
is accountable for violations of the
fishing regulations, with penalties that
may include a permit sanction. During
a permit sanction period, the individual
operator may not work in any capacity
aboard a federally permitted fishing
vessel.

Any dealer of spiny dogfish must be
issued a Federal dealer permit to receive
spiny dogfish for a commercial purpose
other than transport from a vessel
possessing a Federal commercial spiny
dogfish permit.

Reporting Requirements for Vessels,
Dealers and Processors

Owners or operators of vessels issued
a Federal spiny dogfish permit are
required to submit vessel trip reports on
a monthly basis. These vessel trip
reports are the same as those required
under other Federal FMPs in the
Northeast Region.

Dealers with permits issued pursuant
to regulations implementing this FMP
are required to submit weekly reports
showing the quantity of all fish
purchased and the name and permit
number of the vessels from which the
fish were purchased and to report
purchases of spiny dogfish through the
Interactive Voice Response (IVR) system
utilized for quota-managed species in
the Northeast Region. Dealers also are
required to report annually to NMFS
certain employment data. These
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requirements are the same as those
established by other Federal FMPs in
the Northeast Region.

Other Measures

This rule authorizes the Regional
Administrator to place sea samplers
aboard spiny dogfish vessels.

The total allowable level of foreign
fishing is zero; therefore, foreign fishing
vessels may not fish for or retain any
spiny dogfish. Foreign fishing vessels
may not fish for nor retain spiny
dogfish.

The Regional Administrator, in
consultation with the Executive
Directors of the Councils, may exempt
any person or vessel from the
requirements of the regulations
implementing the FMP in order to
conduct experimental fishing beneficial
to the management of the spiny dogfish
resource or fishery. The exemption must
be consistent with the objectives of the
FMP, the provisions of the Magnuson-
Stevens Act, and other applicable law.
The exemption may not have a
detrimental effect on the spiny dogfish
resource and/or fishery, cause any quota
to be exceeded, or create significant
enforcement problems.

Comments and Responses

There were 124 written comments
received from the public during the
comment period announced in the NOA
of the FMP, which ended August 30,
1999. Many of the comments were
submitted in support of the comments
offered by a coalition of several
conservation groups including the
Center for Marine Conservation, the
National Audubon Society, the
Environmental Defense Fund, the Ocean
Wildlife Campaign, the Natural
Resources Defense Council, Fish
Forever, and the American Oceans
Campaign. Other comments were
submitted by the Massachusetts
Division of Marine Fisheries (MDMF),
and law firms representing fishing
industry groups and non-fishing
entities. All comments received prior to
August 30, 1999, were considered in
making the decision September 29,
1999, to partially approve the FMP. All
of these comments are addressed here.
There were three comments received
after the close of the comment period for
the FMP but during the comment period
of the proposed rule, which closed
September 17, 1999. The portions of
these comments that concern the
implementation of the approved FMP
measures in this final rule are addressed
here.

Comment 1: There were 122
commenters who requested NMFS to
reject the rebuilding target of 180,000 mt

spawning stock biomass (SSB) specified
in the FMP. These commenters noted
their support for a rebuilding target of
200,000 mt SSB.

Response: The rebuilding target of
180,000 mt SSB was disapproved by
NMFS because it does not provide for
rebuilding to maximum sustainable
yield as required by the Magnuson-
Stevens Act. The best available
scientific information identified 200,000
mt SSB as the appropriate biomass
rebuilding target.

Comment 2: There were 122
commenters who expressed support for
specific measures in the FMP. The
measures cited were the requirement to
close the fishery upon attainment of the
semi-annual quota and the prohibition
on “finning.”

Response: These measures were
approved.

Comment 3: There were 122
commenters who indicated that the
Spiny Dogfish Monitoring Committee
should be composed only of technical
and scientific members, without fishing
industry representation because the
management process provides for public
input through Council, Committee, and
Advisory Panel meetings.

Response: NMFS sees no legal basis to
question the specific membership of the
Monitoring Committee. In addition,
NMFS notes that the two industry
representatives will be non-voting, ex-
officio industry representatives (one
each from the Mid-Atlantic and New
England Council regions). NMFS notes
that the intent of the Councils in
including these representatives on the
committee is to provide information
regarding the commercial fishery.

Comment 4: One commenter stated
that the rebuilding target of 180,000 mt
SSB is too high. The commenter
contended that the rebuilding target was
determined subjectively using a Ricker
dome-shaped stock/recruitment (S/R)
curve and that a Beverton model would
be just as appropriate to determine the
rebuilding target.

Response: NMFS disapproved the
rebuilding target of 180,000 mt SSB
contained in the FMP because it does
not provide for rebuilding to maximum
sustainable yield as required by the
Magnuson-Stevens Act. An Overfishing
Definition Review Panel was initially
established by the Councils to develop
definitions of overfishing that conform
with the Magnuson-Stevens Act. The
Spiny Dogfish Technical Committee, in
developing the FMP, adopted the
definition that was developed by the
Overfishing Definition Review Panel.
Both of these groups recommended a
rebuilding target of 200,000 mt SSB.
Later, upon request by the Councils, the

joint Scientific & Statistical Committee
(SSC) reviewed and discussed the
argument in favor of the Beverton
model. The SSC clearly indicated that
the Ricker S/R model is appropriate for
spiny dogfish.

Comment 5: A commenter stated that
the rebuilding schedule in the FMP
cannot be met without an effective
control on discards of spiny dogfish in
fisheries targeting other species. The
commenter asserts that such discards
will increase as the spiny dogfish stock
rebuilds.

Response: The rebuilding schedule in
the FMP presumes that the proportion
of mortality from discards will remain at
current levels, relative to landings,
throughout the rebuilding period. The
fishery data indicate that a significant
portion of dogfish discards occur in the
directed dogfish fishery, which does not
retain dogfish that are too small for
purchase by processors. Since the FMP
restricts the directed fishery, it is
presumed the discards from those
participants will decrease beginning in
year 2 of the FMP. The Spiny Dogfish
Technical Committee projected that the
rebuilding schedule can be
accomplished with minimal impacts on
other fisheries. However, if discards do
increase significantly in fisheries
targeting other species, the Councils can
develop measures to address discards
through the framework adjustment
process or through an FMP amendment.

Comment 6: A commenter indicates
that discards in the FMP are noted as
being approximately 4,445 mt, yet the
rebuilding projection is predicated upon
discards of 80,000 mt. The letter
requests that this discrepancy be
reconciled.

Response: The value of 4,445 mt was
obtained using the average of dogfish
discards from 1995 - 1997 based upon
sea sampled trips. The estimate of
80,000 mt, which the commenter notes
is embedded in the rebuilding
projection models, is obtained by
subtracting 1997 dogfish landings
(approximately 20,000 mt) from the
NMFS 1997 survey area-swept biomass
estimate multiplied by the 1997
exploitation rate (100,000 mt). These
values should not be used for
comparison, primarily because of how
the survey area-swept biomass estimate
is used in the dogfish assessment (i.e.,
as an index of abundance), and because
of some uncertainty regarding estimates
of discard mortality using sea-sampling
data.

The estimates of swept area biomass
were used in a biological projection
model to assess the effects of various
alternative rebuilding strategies. The
Technical Committee noted the strong
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correlation between the magnitude of
landings when the fishery was directed
for dogfish and the estimates of fishing
mortality, and concluded that
reductions in fishing mortality
(including discards) should be
proportional to the reduction in
reported landings when directed fishing
was reduced. This conclusion implies
that discards are roughly proportional
to, rather than independent of, the
directed fishery. The rebuilding
strategies were evaluated using
trajectories of fishing mortality to attain
the target biomass level. If the target
fishing mortality rates cannot be
achieved due to ineffective controls on
discards, then the rebuilding strategy
would need to be re-evaluated. The
selected rebuilding strategy utilizes a
strong assumption regarding the
effectiveness of landings reductions to
rebuild the resource. Rebuilding
strategies that assume no
proportionality between landings and
discards would require more stringent
measures and, possibly, a longer
rebuilding period.

SAW 26 (1998) discussed estimating
dogfish discards using sea sampling
data and concluded that, at the time, it
was not possible to derive reliable
annual estimates of dogfish discards for
all major gear/area/target species cells.
There are some components of the
fishery in which dogfish discards occur,
but are not accounted for in the sea
sampling data calculations. Sea
sampling estimates are provisional, and
further work on discard rates and the
magnitude of total discard mortality is
warranted. However, it is important to
note that overall dogfish discards are
likely substantially lower now, than in
the period prior to 1994, owing to effort
control strategies in a number of
fisheries that would normally encounter
dogfish.

Comment 7: One comment was
received concerning the Regulatory
Impact Review (RIR) portion of the
FMP. The commenter was concerned
that minimal analysis was provided in
the RIR to determine the economic
impact of implementing a very low
quota in year 2 of the rebuilding
schedule. The commenter indicated that
the FMP does not consider the
economic impacts of these quota levels,
and contends the regulations will shut
down processors who depend upon
large quantities of dogfish to operate.
The commenter also indicated that the
analysis did not fully consider the loss
of markets overseas.

Response: The RIR indicates that in
year 2 ex-vessel gross revenue declines
reach a high of $3,383,903, as landings
are reduced to 2,901,780 lbs (1316 mt).

Pack-out facility gross revenue declines
are also the greatest in year 2, estimated
at $902,374. The FRFA concludes that
these impacts are significant. The FRFA
also concludes that in year 2, with an 89
percent reduction in landings (relative
to status quo), 39 percent of harvesters
will realize a reduction in gross revenue
greater than 5 percent.

The FMP does acknowledge some
uncertainty regarding the effects of very
low quotas upon markets. Since most
spiny dogfish are currently processed
and exported, the implications of a very
low total allowable level of landings
(TAL) upon both foreign and domestic
markets is difficult to predict. The RIR
indicates that one of two scenarios is
likely to occur. The demand for spiny
dogfish by foreign markets may decline
as this species is replaced by more
readily available alternatives, or
conversely, a reduced dogfish supply in
combination with a static demand may
cause increased dogfish prices and
allow for a limited fishery to exist at low
landings levels. The FMP acknowledges
that the first scenario is more likely to
occur, but the long-term effect of a large
decline in demand is unknown. The
FMP further states that the ability of
processors and harvesters to re-establish
export markets, if they are lost during
the rebuilding phase, is unknown.

Comment 8: Three commenters
suggested that alternative management
strategies should be considered
including establishment of a fishery
harvesting male dogfish only, landing
limits (aside from size limits) on mature
females, area or seasonal closures, and
gear alternatives.

Response: The Spiny Dogfish
Committee considered a wide range of
alternatives, including those suggested
by the commenters. Three of the
alternatives that were suggested by the
respondents were specifically included
as management options by the Spiny
Dogfish Committee during the FMP
development process, but were rejected
and not considered to be significant
alternatives to the proposed rule.

On January 22, 1998, at the first
meeting of the Joint Spiny Dogfish
Committee, a motion was unanimously
adopted that the selective harvest of
males be removed as a management
measure in the FMP. Specific reasons
for this decision were not provided in
the Councils’ summary minutes, but the
Committee did not consider the option
to be a significant feasible alternative at
the time. After the FMP was submitted,
on April 21, 1999, the Committee
suggested that a male-only fishery be
reexamined. The analysis of this option
is not yet available.

Area and seasonal closures were
recommended by the Committee to be
included as management measures in
the Public Hearing Document on
January 22, 1998. The Spiny Dogfish
Technical Committee discussed these
alternatives, but reached a general
consensus on May 8, 1998, that the
effects of area closures would vary
greatly from year to year and would be
difficult to quantify due to spatial
distribution and environmental factors
affecting spiny dogfish annual
migration. Therefore, area and seasonal
closures were not considered to be a
significant alternative to the preferred
alternative. In addition, NMFS notes
that area closures alone would, most
likely, need to be very large and lengthy
to effectively achieve the large reduction
in fishing mortality that is specified in
the FMP. Because of these reasons, the
Councils chose not to develop area
closures for inclusion in the FMP.

The Joint Spiny Dogfish Committee
and the Mid-Atlantic Council did
request that NMFS implement seasonal
closures as interim measures in January
1999. The New England Council did not
support the request for interim seasonal
closures. NMFS ultimately denied the
request for interim seasonal closures, in
part because existing multispecies area
closures were projected to reduce
dogfish landings perhaps near the level
specified in the FMP.

Gear alternatives, primarily minimum
mesh sizes, were considered early in the
FMP development process. The
Committee discussed a minimum mesh
size at their first meeting on January 22,
1998. At that meeting, the Committee
voted to include minimum mesh size,
gear restrictions, and gear limits as
management options. Later, Council
staff indicated on May 13, 1998, that
there was very little available scientific
information on spiny dogfish gear
selectivity. An industry advisor
indicated on May 12, 1998, that there
should not be a minimum mesh size.
Use of a minimum mesh size would
capture larger dogfish and allow smaller
dogfish to escape, thereby contradicting
the need to protect larger females to
improve recruitment of the species. A
minimum mesh size is, therefore, not
considered to be a significant alternative
to the preferred alternative. The
Committee discussion on minimum
mesh size evolved into discussion on
minimum fish size. A minimum fish
size was rejected as a preferred option
by the Committee on June 8, 1998.

A limit of 80 nets for the gillnet
fishery was identified as a preferred
alternative in the Public Hearing
Document. This measure was rejected
by the Committee on December 2, 1998.
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A landing limit, or quota, for mature
females was not specifically considered
by the Committee. However, the
Committee did reject the selective
harvest of males as an option, which is
very similar. At the time, the Committee
did not believe that the selective harvest
of males could be implemented in a
feasible manner.

If alternative harvest strategies prove
to be feasible, the FMP provides the
Councils with framework and
amendment processes to implement
them.

Comment 9: One commenter stated
that the possibility of a fishery targeting
male dogfish was discussed at a public
hearing, but was not mentioned in the
FMP as an option considered by the
Councils.

Response: As discussed above, the
Joint Spiny Dogfish Committee
considered the possibility of a male-
only fishery, but did not recommend
that the Councils pursue it. A similar
option was brought forward, which
would allow only the harvest of dogfish
within a particular size range of 27.5 to
32 inches (70 to 81 cm) (a so-called slot
size limit). This measure was discussed
because it could protect larger, mature
female dogfish. However, a mechanism
to implement a “slot-limit” was not
identified. Unless gear could be devised
to prevent the capture of dogfish larger
or smaller than the slot size, such
dogfish would be discarded and incur
some level of mortality. The results of
a projected TAL under this scenario
indicated that the strategy would not
shorten the rebuilding period. Thus, the
potential benefits under this
management strategy are less than the
preferred alternative.

Comment 10: One commenter
suggested that the management
measures should focus on trip limits
and area closures, rather than relying
upon a quota to control the spiny
dogfish harvest.

Response: The Joint Spiny Dogfish
Committee and the Councils did
consider trip limits for the spiny dogfish
fishery. They decided against
establishing a coastwide trip limit in
conjunction with the quota system. The
analysis conducted by the Councils
indicated that a trip limit specified on
an annual basis might be very low. The
analysis indicated roughly 5000
federally permitted vessels from Maine
to North Carolina. Assuming that each
vessel makes 100 trips per year, and that
half of those trips land dogfish, there are
approximately 250,000 trips to
distribute the quota between. For a
quota of 1,316 mt, the associated trip
limit would calculated in this manner
would be about 12 pounds (5.5 kg).

Conceivably, a trip limit could be higher
if the trip limit were specified for a
limited duration. At the time, the
Committee indicated that a trip limit
established at one level for all vessels
may not ensure quota availability
distributed across all areas, gear types,
and seasons.

As mentioned earlier, area closures
were not considered to be a significant
alternative because the movement of
dogfish make it difficult to quantify the
effects of closures on the dogfish
harvest.

In all likelihood, to achieve the
specified mortality reduction that is
necessary to rebuild the dogfish stock, a
trip limit would have to be very low and
area closures would have to be large.
Nevertheless, the FMP does allow for
these options (area closures and trip
limits) to be implemented under a
framework action if the Councils choose
this management option in the future.

Comment 11: One commenter alleged
that the Councils did not utilize the best
available scientific information in
developing the FMP.

Response: NMFS disagrees. The FMP
is based upon the best scientific
information available. Spiny dogfish
were last assessed at SAW 26. Also, the
Council’s joint SSC reviewed important
spiny dogfish information in 1999,
including use of the Ricker stock-
recruitment function, alternative
biomass rebuilding targets, and
consideration of ecosystem interactions
in establishing the biomass rebuilding
target.

Comment 12: One commenter stated
that the absence of historical data
resulted in a poor proxy value that was
used to establish the biomass rebuilding
target.

Response: NMFS disagrees. Data from
1970 through 1997 were used to
determine the stock/recruitment
function and the average spawning
biomass at maximum sustainable yield
(Bmsy) proxy. This represents 27 years
worth of data.

Comment 13: One commenter noted
that the FMP indicates a recent shift in
dogfish landings from Federal waters to
state waters. Because the states, through
the Atlantic States Marine Fisheries
Commission (ASMFC), do not have a
management plan, the commenter
expressed concern that there would be
an effect on the success of the FMP.

Response: This was recognized as a
potential problem during development
of the FMP. As a result, the ASMFC has
indicated its intention to develop a
spiny dogfish fishery management plan.
The FMP provides management for
vessels that are permitted in the Federal
spiny dogfish fishery. The FMP

indicates that landings of spiny dogfish
shall be prohibited by vessels
possessing Federal spiny dogfish
permits upon attainment of the semi-
annual quota. This prohibition affects
catches of dogfish in state waters by
federally permitted vessels because
there is an underlying provision that
requires Federal permit holders to
comply with Federal regulations
regardless of where their fishery
operations occur. Agreeing to comply in
this manner is a condition precedent to
obtaining a Federal fisheries permit. It
enhances the enforceability of the
Federal regulations and plays an
important role in achieving the goals of
the Magnuson-Stevens Act. The FMP
also contains an annual framework
mechanism that will enable the Council
to adjust the spiny dogfish quota to
ensure that the fishing mortality rate
specified in the FMP will not be
exceeded. The level of landings from
state waters can be considered when
establishing the annual quota.

Comment 14: One commenter stated
that the analysis of the economic impact
of the status quo option (no
management measures) is overstated.

Response: NMFS disagrees. Because
recent recruitment has been very poor,
stock projections indicate that if there
are no management measures for the
dogfish fishery, landings will
continuously decline at current levels of
fishing effort. Fishing at this level will
lead to recruitment failure and,
eventually, stock collapse. As landings
decline, annual ex-vessel revenues from
dogfish are projected to decline
correspondingly. This was the basis for
the economic analysis of the status quo
option.

Comment 15: One commenter
expressed concern regarding the
inclusion of two measures on the list of
measures that could be implemented by
framework action: (1) The description
and identification of essential fish
habitat (EFH), and (2) the description
and identification of habitat areas of
particular concern (HAPC). The
commenter is concerned that the
framework process would allow changes
to these measures to be published as a
final rule, without publication first as a
proposed rule. The commenter states
that nonfishing interests lack
representation at Council meetings and,
therefore, will not have the opportunity
to comment upon actions regarding
EFH. The commenter also asserts that
the framework adjustment process for
these two measures will create
inconsistencies in the measures among
different NMFS Regions and the
Councils, thereby complicating the EFH
consultation process. The commenter
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requests that the inclusion of these
measures be delayed until NMFS EFH
interim final regulations and guidelines
are revised.

Response: The framework adjustment
process requires the Councils, when
making specifically allowed
adjustments to the FMP, to develop and
analyze these actions over the span of at
least two Council meetings. The
Councils must provide the public with
advance notice of the meetings, the
proposals, and the analysis. Publication
of the meeting agenda in the Federal
Register is required. The public is
provided an opportunity to comment on
the proposals prior to, and at, the
second Council meeting. Upon review
of the analysis and public comments,
the Council may recommend to the
Regional Administrator that the
measures be published as a final rule if
certain conditions are met. NMFS may
either publish the measures as a final
rule, or as a proposed rule if NMFS or
the Council determines that additional
public comment is needed.

The list of frameworkable measures
included in the FMP and the final rule
to implement the FMP is inclusive to
give the Councils maximum flexibility
to respond quickly to fishery
information as it becomes available and
to adjust the regulations accordingly. As
such, modifications to EFH and HAPC
can be implemented in a expedited
manner if circumstances warrant, based
upon Council and NMFS approval. The
framework adjustment process requires
adherence to all applicable law, and a
framework adjustment requires full
analysis to evaluate the impact of the
measures. The degree of the required
analysis will differ for each framework
adjustment, depending upon the scope
of the action and the degree to which
the impacts have been previously
analyzed.

Comment 16: One commenter
considered the definition for spiny
dogfish EFH to be too broad, vague, and
unworkable. The commenter
specifically cited the breadth of EFH
designation, noting that EFH appeared
to be designated over the range of the
species, and in estuarine and coastal
waters of the states.

Response: The Magnuson-Stevens Act
defines EFH as those waters and
substrate necessary to fish for spawning,
breeding, feeding, or growth to maturity.
Therefore, the geographic scope of EFH
must be sufficiently broad to encompass
the biological requirements of the
species. The information that the
Councils used for EFH designation was
primarily species distribution and
relative abundance data, which would
be classified as “level 2’ information

under the EFH regulations (50 CFR
600.815). Since the information
available was not more specific (e.g., did
not show species production by habitat
type), the approach prescribed by the
regulations led to fairly broad EFH
designations. The EFH regulations at 50
CFR 600.10 interpret the statutory
definition of EFH to include aquatic
areas that are used by fish, including
historically used areas, where
appropriate, to support a sustainable
fishery and the managed species’
contribution to a healthy ecosystem,
provided that restoration is
technologically and economically
feasible. The Councils’ EFH designation
for spiny dogfish is consistent with
these requirements.

The specific methodology used by the
Councils for designating EFH was based
on the highest relative density of spiny
dogfish. This methodology was
developed by scientists at the NMFS
Northeast Fisheries Science Center, and
is supported by scientific research and
ecological concepts that show that the
distribution and abundance of a species
or stock are determined by physical and
biological variables. The abundance of a
species is higher where conditions are
more favorable, and this tends to occur
near the center of a species’ range. As
population abundance fluctuates, the
area occupied changes. At low levels of
abundance, populations are expected to
occupy the habitat that maximizes their
survival, growth, and reproduction. As
population abundance increases,
individuals move into other available
habitats. NMFS and the Council have
developed a management regime
designed to increase the population of
spiny dogfish. The broad EFH
designation for spiny dogfish is
intended to include habitat essential for
the species’ long-term well-being.

Comment 17: One commenter objects
to the provision that requires Federal
spiny dogfish vessel permit holders to
comply with Federal regulations when
fishing in state waters.

Response: This longstanding
provision applies to all regulated
fisheries in the Northwest Atlantic
Ocean. It operates as a condition
precedent to getting a Federal fisheries
permit. Anyone who elects to obtain a
Federal fisheries permit must agree to
abide by the Federal regulations
regardless of where fishing operations
are conducted. This condition enhances
the enforceability of the Federal
regulations and plays an important role
in achieving the goals of the Magnuson-
Stevens Act. This requirement has been
effect in other fisheries for nearly 20
years. See also the response to Comment
13.

Comment 18: One commenter
indicated that NMFS should be more
accurate regarding the assessment of
impacts of the rebuilding schedule and
low TALs on the dogfish industry.
Specifically, the commenter objects to
the statement that low TALs may cause
processors to stop processing dogfish
and may cause markets for the species
to collapse.

Response: The RIR and the Regulatory
Flexibility Analysis conducted for this
action indicate two possible scenarios.
First, markets for dogfish could be
completely lost or, second, other market
opportunities could develop. It is
acknowledged that the first scenario is
the most likely. However, the low TALs
during the rebuilding period could
possibly support a processing sector that
is different from the current industry.
For this reason, the RIR does not
definitively indicate that processors will
cease dogfish processing.

Comment 19: One respondent
suggested that the definition of a
sustainable fishery (in tonnage) should
be provided.

Response: The FMP states that a
rebuilt stock will allow for a sustainable
fishery at yield levels of approximately
14 million pounds (6250 mt) per year.

Comment 20: One commenter asked
for clarification of the meaning of
“fishing for spiny dogfish”” and asks if
the FMP will allow harvesters to bring
dogfish aboard a vessel.

Response: According to the
Magnuson-Stevens Act, fishing means
any activity, other than scientific
research conducted aboard a scientific
research vessel, that involves: (1) The
catching, taking, or harvesting of fish;
(2) the attempted catching, taking, or
harvesting of fish; (3) any other activity
that can reasonably be expected to result
in the catching, taking, or harvesting of
fish; or (4) any operations at sea in
support of, or in preparation for, any
activity described in (1), (2), or (3) of
this definition. These regulations will
prohibit any individual from possessing
or landing spiny dogfish harvested from
the EEZ if their vessel is not issued a
Federal spiny dogfish permit. Any
vessel with a Federal spiny dogfish
permit will be prohibited from fishing
for or possessing spiny dogfish
harvested in or from the EEZ, and
prohibited from landing spiny dogfish,
after the effective date of notification in
the Federal Register stating that the
semi-annual quota has been harvested
and the fishery is closed. It is
recognized that a vessel may
inadvertently encounter dogfish and
may have them on board during the
process of discarding them. It is a matter
for law enforcement authorities to
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determine the circumstances when such
fish are possessed in violation of the
regulations.

Comment 21: Two commenters
questioned whether NMFS met its
obligations under National Standard 8
to, in its words, “consider the
importance of fishing resources to the
fishing community and select the
alternative that minimizes the adverse
economic impact on the community.”
The commenters cite the high
percentage of spiny dogfish landings out
of total fish landings in Plymouth, MA
(96%), Wachapreague, VA (91%), and
Scituate, MA (74%), as evidence of what
it terms the “high dependency” of those
communities on spiny dogfish
harvesting. The comments also suggest
that New Bedford, MA, is highly
dependent on spiny dogfish processing,
because it processes a high percentage
of spiny dogfish landings.

Response: National Standard 8 states
that “[c]onservation and measures shall,
consistent with the conservation
requirements of this Act (including the
prevention of overfishing and rebuilding
of overfished stocks), take into account
the importance of fishery resources to
fishing communities in order to (A)
provide for the sustained participation
of such communities, and (B) to the
extent practicable, minimize adverse
economic impacts on such
communities.” The commenter’s
suggestion that NMFS must choose the
alternative that has the least impact on
communities does not comport with
National Standard 8. After extensive
public input, the Council chose and
recommended to NMFS, and NMFS
approved and is implementing, an
alternative that reduced economic
impacts to the extent practicable while
meeting the conservation requirements
of the Magnuson-Stevens Act to stop
overfishing and rebuild the overfished
stock, and providing for long-term
economic gains. The FMP states that the
impacts associated with rebuilding the
stock will be more severe if rebuilding
is delayed. Nonetheless, recognizing the
impacts of this FMP, the Council
worked closely with both harvesters and
processors to include an “exit fishery”
in the FMP, as implemented by these
regulations, to allow the industry time
to modify its activities before the
landings were reduced by the rebuilding
program. At the same time, the Council
decided, based on stock condition of
spiny dogfish (low abundance of males
and females, especially females of
spawning age and those soon to reach
maturity), that an exit fishery lasting
longer than a year was ill-advised and
that harvest of spiny dogfish needed to

be reduced drastically by year 2 to
protect females nearing maturity.

NMFS recognizes that some
participants in the commercial fishing
industry, namely, some fishermen and
some processors, will be adversely
affected by the conservation measures in
the FMP in the short-term. NMFS also
recognizes that some smaller
communities involved in the dogfish
fishery might be disproportionately
affected by the conservation measures.
The Council has made these points very
clear in the FMP. While individual
processing plants and fishing vessels
may process or harvest spiny dogfish
exclusively, none of the communities
mentioned are engaged in the spiny
dogfish fishery to meet social and
economic needs of the community. Two
of the communities, Plymouth and
Scituate, are part of the suburban areas
of a large city and are dependent on and
substantially engaged in the businesses
of the metropolitan area, as bedroom
communities and tourist areas. The
other community, Wachapreague, has
significant fishing activities, both
commercial and recreational fishing, but
also attracts retirees and tourism, and is
substantially dependent on these two
sectors for economic activity. New
Bedford is a fishing community with
about 25 vessels landing dogfish and a
processing plant handling catches from
these vessels and other ports. The
multispecies nature of the fishing
industry in New Bedford and the
diversification of the other
communities’ economies in non-fishing
activities is such that closing the
directed fishery for spiny dogfish would
affect these communities only to a
degree.

Comment 22: One commenter stated
that dogfish are abundant and that
biomass is at or near its historic high,
implying that rebuilding is not
necessary.

Response: The total dogfish biomass
is currently comparable to recent high
levels of abundance. However, the
current age structure has been seriously
distorted by the selective removal of
mature females by the fishery. Because
of the lack of mature females,
recruitment is low and the stock will
collapse if no action is taken. The
management measures in the FMP will
reduce fishing mortality rates to allow
the population to return to equilibrium
at a lower level of abundance than is
currently observed. Preliminary
projections, calculated with a spawning
stock biomass of 200,000 mt, indicate
that the total long-term biomass of a
sustainable dogfish fishery would be
about 416,000 mt, which is actually

lower than the current total biomass of
515,513 mt.

Comment 23: One commenter
expressed concern that the 5-year
rebuilding plan and the 180,000 mt SSB
rebuilding target in the FMP were not
given adequate consideration during the
public hearing process. The commenter
stated that the 180,000 mt SSB
rebuilding target was adopted by the
Councils despite the fact that the SSC
had previously stated that 200,000 mt
SSB was the appropriate rebuilding
target.

Response: NMFS has disapproved the
180,000 mt SSB rebuilding target,
because it does not comply with the
Magnuson-Stevens Act.

Comment 24: One commenter stated
that the Councils failed to consider the
impacts of a rebuilt dogfish stock on
other managed fisheries, especially with
regards to predation and other
ecosystem interactions.

Response: NMFS disagrees. The
Councils specifically requested the SSC
to evaluate estimates of Bmsy for spiny
dogfish within an ecological context.
The SSC found no compelling reason to
consider predation by spiny dogfish on
other commercially valuable groundfish
in determining its Bmsy. The SSC
indicated that changing the SSB
rebuilding target to as low as 150,000 mt
would not significantly effect predation
on groundfish and have a minimal effect
on groundfish rebuilding. The stock of
spiny dogfish is a very small part of the
ecological community, and because of
its opportunistic predatory habits it may
have minimal direct and indirect effects
on the relationships of different species.
It was recognized that dogfish do have
some effect on other species through
predation and competition. However,
the SSC stated that trying to determine
pairwise relationships between one
species and a series of others is
currently not feasible.

Comment 25: Several commenters
requested NMFS to keep track of
landings to see if 10,000 mt is exceeded
in the first year.

Response: NMFS will monitor the
quota, as required by the FMP.
However, NMFS notes that for the
period May 1-February 10, 2000
monitoring may be incomplete because
the mandatory reporting provision will
not be in place. NMFS must also rely on
state agencies for data from state water
fisheries.

Changes From the Proposed Rule

In the definition for Spiny Dogfish
Monitoring Committee, minor editorial
changes have been made for clarity.

In § 648.4(a)(11) wording has been
added to clarify that permits are
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required for vessels fishing
commercially.

In § 648.4(b) wording has been added
to clarify that restrictions on landings
take effect as of the effective date of the
notification of a fishery closure in the
Federal Register.

In §648.5(a) a reference to the
recently published 50 CFR part 697 has
been added to indicate that operator
permits issued under that part satisfy
the permitting requirements of this
section.

In the final rule, two sentences in
§648.6(a) have been combined for the
purpose of brevity. References to
regulations not yet in effect have been
deleted.

In § 648.7(b), the paragraph headings
for paragraph (b) and (b)(1)(i) have been
revised to reflect that both owners and
operators are responsible for reporting.

In §648.11, paragraph (b) is revised to
be consistent with the language in
paragraph (a) that clarifies that vessels
chosen to carry sea samplers/observers
are required to do so, unless exempted
by the Regional Administrator. The
original language in paragraphs (a) and
(b) used the word “‘request” even
though each paragraph as a whole
indicated that carrying sea samplers was
a requirement, not an option. Additional
editorial corrections have been also
made.

§648.14(a)(119), the phrase “the
owner or operator of a vessel”” has been
changed to “any person on board a
vessel” to make it clear that it is illegal
to receive spiny dogfish from anyone on
board a vessel with a spiny dogfish
permit unless the purchaser/receiver
has a spiny dogfish dealer permit.

§648.14(aa)(2), the prohibition on
vessels from possessing spiny dogfish
harvested from the EEZ after the date by
which the semi-annual quota has been
harvested and on which the EEZ is
closed to the harvest of spiny dogfish,
as announced in a notification
published in the Federal Register has
been revised to also prohibit fishing for
spiny dogfish after that date. This is to
better reflect the intent of the FMP.
There are additional editorial
corrections made within the section.

In §648.230, the term ‘“‘the Regional
Administrator” has been replaced with
“NMFS” to indicate that the agency as
whole is responsible for review and
publication of the regulations. Other,
minor editorial corrections are also
made.

In § 648.230(b), the portion of a
sentence that specified the semi-annual
quota periods has been deleted, because
that information is specified in
§648.230(d)(1).

In § 648.230(b) and (c), the paragraphs
have been revised to be consistent with
the final sentence in § 648.230(c), which
makes it clear that the Monitoring
Committee and the Joint Spiny Dogfish
Committee are to recommend a quota
and other measures necessary to assure
that the fishing mortality rate specified
in the FMP and § 648.230(a) for the
upcoming fishing year will not be
exceeded. The language is also revised
to note that management measures
listed in paragraph (b) are not restricted
to those shown.

In § 648.230(c), the final regulations
now specify that the Joint Spiny Dogfish
Committee is a joint committee of the
Councils. The portion of a sentence that
specified the semi-annual quota periods
has been deleted, because this
information is already specified in
648.230(d)(1). The last four sentences
are revised to clarify the Councils’ and
NMEF'S responsibilities in establishing
annual fishing measures.

In §648.230(d)(2), the paragraph has
been revised to remove closure
procedures and effects from the
paragraph because that information is
specified in § 648.231.

In §648.231, the paragraph has been
revised to clarify closure procedures
and to more accurately indicate the
prohibited activities during a closure.
Prohibited activities include fishing for
or possessing spiny dogfish in the EEZ,
landing spiny dogfish by vessels issued
a Federal spiny dogfish permit, and
purchasing spiny dogfish from vessels
issued a Federal spiny dogfish permit by
dealers issued a Federal dogfish dealer
permit. These have been standard
prohibitions for closures in Federal
fishery regulations.

Other changes from the proposed rule
have been made at §§648.1(a), 648.2,
648.4(a), 648.12, and 648.14 to reflect
changes necessary because of the
monkfish final rule becoming effective
between the dates of publication of the
proposed and final spiny dogfish rules.

Minor editorial changes have been
made in §§648.231 and 648.237.

Throughout the regulations references
to bluefish, for which the regulations are
not yet effective, have been deleted.

Classification

The Administrator, Northeast Region,
NMFS, determined that the FMP, except
for the disapproved measure, is
necessary for the conservation and
management of the spiny dogfish fishery
and that it is consistent with the
Magnuson-Stevens Act and other
applicable laws.

The Councils prepared a FEIS for this
FMP. The EPA published a notice of
availability (NOA) for the Draft EIS at 63

FR 54476, October 9, 1998, and a NOA
for the FEIS at 64 FR 45541, August 20,
1999. A notice of availability for the
FMP, which contains the FEIS, was
published at 64 FR 34759, June 29,
1999. The management measures will
have long-term positive impacts on the
affected human environment.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

The proposed rule to implement the
FMP was published in the Federal
Register on August 3, 1999, (64 FR
42071). A copy of the IRFA analysis is
available from the Councils (see
ADDRESSES). The Final Regulatory
Flexibility Analysis (FRFA) incorporates
the IRFA and its findings, the responses
to public comments that mentioned
possible effects of the FMP on small
entities, and the following discussion,
which is based on the IRFA. No changes
were made in response to comments on
the economic impact of the rule.

Domestic landings of spiny dogfish
increased rapidly from 1989 through
1996, but began a decline in 1997. In
1998 NMF'S declared the stock to be
overfished. Without any management
measures (status quo), landings in 2001
would be expected to decline to 21.3
million 1b (9,662 mt), which is less than
half of what they were in 1997.
Projections indicate that an unregulated
dogfish fishery would deplete the adult
spawning portion of the stock by about
85 percent in 10 years. Landings would
be expected to decline continuously due
to the overfished condition of the stock.
Nominal spiny dogfish ex-vessel
revenues are correspondingly projected
to decline. Eventually, the spawning
stock would decline to a level that
would lead to recruitment failure and
stock collapse. Due to the slow growth
and low fecundity of spiny dogfish, it
would then take decades to rebuild the
stock. The continuation of an
unregulated fishery for spiny dogfish is,
therefore, contrary to the Magnuson-
Stevens Act, which requires remedial
action through appropriate management
measures for species designated as
overfished. This final rule implements
measures for spiny dogfish to prevent
overfishing, rebuild the stock, and
comply with other provisions of the
Magnuson-Stevens Act.

The categories of small entities likely
to be affected by this action are
commercial vessel owners harvesting
spiny dogfish and dogfish processors.
The IRFA estimates that this action is
expected to affect 595 vessels and 3
processors that meet the criteria for
small entities.
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Impacts of Permitting and Reporting
Requirements

Under all of the alternatives, any
vessel fishing commercially for spiny
dogfish must have a valid open access
Federal spiny dogfish vessel permit
issued by NMFS. It is estimated that 87
percent of the 595 commercial vessels
landing spiny dogfish in 1997 from
Federal waters already possess a NMFS
permit for at least one or more fisheries
other than spiny dogfish. Therefore, the
other 13 percent (approximately 77
vessels) will be required to apply for a
Federal spiny dogfish vessel permit
using the initial application form. The
remainder will use the renewal form
and will not likely incur an additional
burden. It is estimated that the owner/
operators of all 77 vessels will apply for
a spiny dogfish permit. The burden
costs to the public for the permit
application consist only of the time
required to complete an application (.5
hr), at a hourly rate of $15/hour. The
total burden cost to the public will be
$578 ($7.50 per vessel X 77 vessels).

The expected burden cost to the
public for commercial logbook
submissions will be $1,540 ($20 per
vessel per year X 77 vessels).

In addition, the operators of these 77
vessels will be required to apply for a
Federal spiny dogfish operator permit
using the initial application form. The
remainder would use the renewal form
and will not likely incur an additional
burden. The burden costs to the public
for the operator permit consist only of
the time required to complete an
application (1 hr), at a hourly rate of
$15/hour. The total burden cost to the
public will be $1,155 ($15 per operator
X 77 operators).

It is expected that there will be
approximately 15 new applicants for
dealer permits. The cost to the public
for dealer permits will be $18.75 ($1.25
per applicant X 15 applicants).
Thereafter, the public annual estimate of
submitting weekly reports will be $26
per dealer per year. Thus, total cost for
all new dealers (who do not currently
have permits) for permitting
requirements in the first year is $409
($1.25 + $26 X 15 dealers).

Non-Preferred Alternative to Permitting
and Reporting Requirements

The alternative to the permitting and
reporting requirements is the status quo,
or no regulation. Without these
requirements, a Federal quota system
would be unmanageable, as landings
information would not be complete and
closures would be unenforceable.
Because the status quo option would not
meet the requirements of the Magnuson-

Stevens Act, this alternative was
rejected.

Impacts of Prohibition on Finning

This rule prohibits the practice of
finning spiny dogfish (cutting off and
retaining the fins and discarding the
carcass). Fishing industry
representatives testified that this
practice occurs only under extremely
limited circumstances in the fishery;
therefore, the prohibition would have a
negligible effect on the current fishery.
The provision is designed to prevent the
practice in a reduced fishery and,
thereby, reduce waste of the spiny
dogfish resource.

Non-Preferred Alternative to Prohibition
on Finning

The alternative to the prohibition of
finning is the status quo, or no
regulation. The practice is already
banned in other shark fisheries in the
management area; therefore, not having
a prohibition in this fishery could
complicate enforcement by allowing
fishermen to claim that fins from other
sharks were from dogfish. Due to the
strong support for prohibiting finning
from all sectors and the insignificant
economic effects of the prohibition, the
status quo alternative was rejected.

Impacts of the Preferred Spiny Dogfish
Rebuilding Schedule

The impacts of the preferred
rebuilding schedule were analyzed
presuming a 180,000 mt rebuilding
target. While this rebuilding target has
been disapproved, the management
program remains intact. The analyzed
impacts are still relevant in the near-
term, and will be updated as necessary
when the Councils submit a revised
rebuilding target.

The intent of the Councils is to
rebuild the spawning stock biomass of
the spiny dogfish stock to levels that
will support the fisheries at long-term,
sustainable levels. The preferred
rebuilding schedule identified in the
FMP is expected to eliminate
overfishing and rebuild the spiny
dogfish stock in the shortest possible
time, while still allowing for a 1-year
“exit fishery.” The 1-year “exit fishery”
of 22 million 1b (10,006 mt) includes
9,286,935 1b (4212.5 mt) for the semi-
annual period from November 1, 1999 -
April 30, 2000, and will allow
participants to gradually reduce their
activity in the directed spiny dogfish
fishery. This approach was chosen to
reduce the impacts of the rebuilding
program on both the harvesting and
processing sectors of the industry,
during the first 6 months. Beginning
May 1, 2000, landings will be reduced

to 2.9 million 1b (1,316 mt) and then
maintained at under 4.4 million Ib
(2,000 mt) until the target biomass is
reached. The analysis for the preferred
alternative presented here, and in the
FMP, was developed with an
assumption that the fishery would
rebuild in 2004.

Based upon projected status quo
landings in relation to proposed total
allowable commercial landings or TALs,
ex-vessel gross revenue declines would
reach a high of $3,383,903 in year two
as landings are reduced to 2,901,780 lb
(1,316 mt). Pack-out facility gross
revenue declines would be the greatest
($902,374) in year two. Gross revenue
losses after year two would then decline
as projected landings under the
preferred alternative increase, while
landings under the status quo model
decrease. Nominal gross ex-vessel
revenues would exceed status quo ex-
vessel revenues in 2004, assuming that
rebuilding is achieved. Cumulative ex-
vessel revenues would exceed status
quo in 2016. More appropriately,
cumulative gross ex-vessel revenues in
real terms at a 7 percent discount rate
would only exceed status quo in 2029.

In year one of the preferred rebuilding
schedule, there would be a 30—percent
reduction in landings compared with
the status quo levels. This reduction
would cause a decrease in gross
revenues of greater than 5 percent for
approximately 149 vessels (using 1997
dealer and weighout data) and for 2
processors. In year two, with an 89—
percent reduction in landings (relative
to the status quo levels), 232 harvesters
would have a gross reduction of
revenues greater than 5 percent (based
on 1997 landings and dealer data). The
IRFA also concluded that it is possible
that the action will result in at least 12
spiny dogfish harvesters ceasing
operations.

Processors have indicated that their
ability to process spiny dogfish in a
cost-effective manner is dependent
upon volume. This action, which greatly
reduces landings during the rebuilding
period, could, therefore, result in the
elimination of dogfish processing
operations for the remaining 3 dogfish
processors and the potential loss of
approximately 200 jobs.

An area of uncertainty is the effect of
low TALs upon markets. The low TALs
may cause processors to cease
processing spiny dogfish and cause
established U.S.-based markets for this
species to collapse. Since most spiny
dogfish are currently processed and
exported, the implications of this action
upon both foreign and domestic markets
are hard to predict. The demand for
spiny dogfish by foreign markets may
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decline as dogfish is replaced by a more
readily available alternative, or,
conversely, reduction of supply in
combination with static demand could
cause dogfish prices to rise and allow
for a limited fishery to exist with
landings at low levels. Industry
members indicate that demand is likely
to decline. The ability of processors and
harvesters to re-establish markets, if
they ceased operations earlier, is
unknown.

If markets for spiny dogfish cease,
there would be no processors to whom
harvesters could sell their catch.
Conversely, if prices rise, harvesters
would be able to receive higher ex-
vessel prices for spiny dogfish
(assuming a market exists). Even if
prices increase, due to the extremely
low TALs, it would probably not
mitigate the economic impacts on the
processors and harvesters caused by the
preferred alternative. Given low TALs,
the harvesting, processing, and support
industries are not likely to see
cumulative benefits for at least 15 years.

While the short and intermediate
effects of the FMP are negative for those
involved in the fishery, the long-term
effects are likely to be positive.
Projections indicate that an unregulated
dogfish fishery would deplete the adult
spawning portion of the stock by about
85 percent within 10 years. This would
lead to a stock collapse. Yields would be
expected to plummet, and a rebuilding
program after a stock collapse is
projected to take decades, due to the life
history of dogfish. This action will
rebuild the adult spawning stock
biomass and, then, allow for a
sustainable fishery in future years.

Impacts of Alternatives to the Preferred
Rebuilding Schedule Considered but
Rejected

Other alternatives to the preferred
rebuilding schedule were considered,
but either did not meet the requirements
of the Magnuson-Stevens Act, or did not
provide long-term economic benefits
greater than those of the proposed
action.

Non-Preferred Alternative Rebuilding
Schedule 1 would reduce landings to a
consistent level of approximately 5.5
million 1b (2,500 mt) until 2003 when
the stock is assumed to be rebuilt, and
landings reach a level of 14 million lb
(6,350 mt). Relative to status quo, gross
revenue declines would reach a high of
$3,067,000 in year two (2000).
Cumulative gross revenues would
exceed status quo levels in 2015.
Similarly, relative to status quo, gross
revenue declines for pack-out facilities
would reach a high of $817,000 in year
two (2000). Impacts would then decline

afterwards as projected landings
increase. At approximately 5.5 million
Ib (2,500 mt), a directed fishery for
spiny dogfish is unlikely, and as noted
in discussing the preferred alternative,
the effect that an incidental dogfish
fishery would have on markets is
difficult to predict. This option would
not provide for a 1-year “‘exit” fishery;
therefore, it would have imposed greater
economic burdens on fishery
participants in the short term. In
addition, this alternative’s long-term
economic benefits would not exceed
those of the preferred alternative.
Non-Preferred Alternative Rebuilding
Schedule 2 would reduce landings to
22.5 million 1b (10,206 mt) in year one,
to 11.3 million 1b (5,125 mt) in year two,
and then limit landings to a level that
would ensure the rebuilding of the
stocks within a 10-year time-frame.
Relative to status quo, gross revenue
declines would reach a high of
$2,778,962 in year three (2001).
Cumulative gross revenues would
exceed status quo levels in 2020.
Similarly (also relative to status quo),
gross revenue declines for pack-out
facilities would reach a high of $741,056
in year three (2001). Impacts would then
decline afterwards as projected landings
increase. Unlike the preferred
alternative, this alternative does not
provide for a rebuilt stock until 2009.
Similarly, although the second year of
this option provides for a higher TAL
than the preferred, the long-term
economic outlook for the preferred
alternative is superior. Given the higher
TAL in year two of this option, there is
a possibility that, in the short-term, this
option could provide some cost savings
by not forcing harvesters into other
fisheries as quickly as the preferred
alternative. However, the cost data
needed to support this conclusion are
currently unavailable. The analysis
examined gross revenues, and the long-
term benefits of the preferred alternative
exceeded this alternative.
Non-Preferred Alternative Rebuilding
Schedule 3 would allow for a reduction
in dogfish landings to 13.2 million 1b
(5,988 mt) in 1999 and 8.8 million lb
(3,992 mt) in 2000. Landings until 2004
would be reduced to a level which
allows the stock to be rebuilt in 5 years.
Year one gross ex-vessel revenue
declines would be $2,631,447 and reach
a high of $2,697,000 in year three
(2001), compared to the status quo
revenue levels. These impacts would
decline throughout the time-span of the
FMP as projected landings increase.
Cumulative gross revenues would
exceed status quo levels in 2015. This
alternative would not provide for an
economically feasible exit fishery

compared to the preferred alternative;
therefore, it was not favored by
members of the fishing industry. In
addition, this alternative’s long-term
economic benefits do not exceed those
of the preferred alternative.

Alternatives four, five, and six would
reduce F to levels that are necessary to
rebuild spiny dogfish stocks within a
15—, 20—, and 30-year time frame,
respectively. These options were
rejected early in the FMP development
process because the analysis indicated
that spiny dogfish did not meet the
necessary Magnuson-Stevens Act
criteria that allow rebuilding to exceed
10 years. These options would spread
economic impacts over a greater time
period, but would not meet the
requirements of the Magnuson-Stevens
Act.

Alternative seven would establish a
system of uniform trip limits in
conjunction with an annual quota. In
the second year of the rebuilding
program, the projected trip limits per
vessel could potentially be as low as 12
b (5.4 kg) per trip, assuming a TAL of
2.9 million 1b (1,315 mt) and 250,000
trips. Given that the average commercial
fishing trip in 1997 landed 3,116 b
(1,413 kg), this low trip limit would
preclude a viable directed fishery. There
could be fewer participants involved in
the commercial spiny dogfish fishery,
an occurrence that would allow for
larger trip limits. However, a uniform
trip limit system would not necessarily
ensure quota availability distributed
across all geographic areas, gears, and
seasons. This management option was
rejected because positive long-term
benefits would be limited.

Alternative eight would establish a
minimum size limit for spiny dogfish
that corresponds to the length at which
50 percent of female spiny dogfish are
sexually mature (32 in (81 cm)).
Alternative nine would establish a
minimum size limit for spiny dogfish
that corresponds to the length at which
100 percent of female spiny dogfish are
sexually mature (36 in (91 cm)). These
alternatives would have little economic
impact on recreational fishing because
most recreationally caught spiny dogfish
are released after capture. However,
there would likely be negative short-
term economic impacts on the
commercial harvesting sector through
reduced landings because very few
dogfish harvested by commercial
fishermen currently achieve the
proposed minimum sizes. These
negative economic impacts would likely
extend to processors and dealers
because of reduced landings of spiny
dogfish.
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Alternative ten would allow only the
harvest of spiny dogfish between 27.5 in
(70 cm) to 32 in (81 cm) in length (a
“slot size” limit). The results of
projected TALs under this scenario
indicate that this strategy would result
in lower overall yields and not in
reducing the rebuilding period. Thus,
the potential benefits under this
scenario would be less than the
preferred alternative for the same time
period.

The eleventh and twelfth alternatives
would distribute the annual quota on a
quarterly or bi-monthly basis. The
effects of these alternatives would
depend largely upon the distributional
system set up by the Councils. The
further sub-allocation of quotas could
provide long-term benefits through a
rebuilt spiny dogfish fishery. As the
industry is presently structured, there
are insufficient fish to make processing
operations (which depend on volume)
economically viable. Additionally,
administrative logistics associated with
implementing a quarterly or bimonthly
quota monitoring system are expected to
be formidable. For these reasons, these
alternatives were rejected.

Steps Taken to Minimize the Significant
Impact on Small Entities

Several steps have been taken to
minimize the economic impact on small
entities. First, the primary means of
initially minimizing the effect of this
action on small entities was to provide
the 1-year “exit fishery” to allow
participants to gradually reduce their
activity in the first year of the plan.
Second, the semi-annual quota allocates
the catch to minimize the impact on any
one portion of the fishery. Third, the
FMP and regulations incorporate a wide
range of framework actions that will
allow the Councils and NMFS to tailor
the fishery to minimize impacts on
small entities over the life of the FMP.
Finally, the rebuilding strategy for the
fishery protects a large class of juvenile
female spiny dogfish to allow them to
mature and contribute to the stock
quickly, as opposed to a rebuilding
strategy that could take decades if that
large class of juvenile females was not
protected.

A copy of this analysis is available
from the Councils (see ADDRESSES).

Paperwork Reduction Act (PRA)

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to, a
penalty for failure to comply with a
collection of information subject to the
requirements of the PRA unless that
collection of information displays a

currently valid Office of Management
and Budget (OMB) control number.

This final rule contains eight new
collection-of-information requirements
subject to the Paperwork Reduction Act.
The collection of this information has
been approved by OMB, and the OMB
control numbers and public reporting
burden are listed as follows:

Processed Products Family of Forms,
OMB Control Number 0648—-0018, (2
minutes/response).

Northeast Region Federal Fisheries
Permit Family of Forms, OMB Control
Number 0648-0202 (vessel permit - 30
minutes/response; dealer permit - 5
minutes/response; operator permit - 1
hour/response).

Northeast Region Logbook Family of
Forms, OMB Control Number 0648—
0212 (5 minutes/response).

Northeast Region Dealer Purchase
Reports, OMB Control Number 0648—
0229 (IVR - 4 minutes/response; form
88-30 - 2 minutes/response).

Northeast Region Vessel
Identification, OMB Control Number
0648—0350 (45 minutes/response).

The response times shown include
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding these burden
estimates or any other aspect of the data
requirements, including suggestions for
reducing the burden, to NMFS and to
OMB (see ADDRESSES).

Endangered Species Act

A formal Section 7 consultation under
the Endangered Species Act was
initiated for the FMP. In a biological
opinion dated August 13, 1999, the
Assistant Administrator for Fisheries
determined that fishing activities
conducted under the FMP and its
implementing regulations may
adversely affect but are not likely to
jeopardize the continued existence of
any endangered or threatened species
under the jurisdiction of NMFS or result
in the destruction or adverse
modification of right whale critical
habitat.

Marine Mammal Protection Act

Potential adverse impacts to marine
mammals resulting from fishing
activities conducted under this rule are
discussed in the FEIS, which focuses on
potential impacts to harbor porpoise,
right whales, and humpback whales.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: January 5, 2000.
Penelope D. Dalton,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows.

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

Subpart A—General Provisions

2.In §648.1, paragraph (a) is revised
to read as follows:

§648.1 Purpose and scope.

(a) This part implements the fishery
management plans (FMPs) for the
Atlantic mackerel, squid, and butterfish
fisheries (Atlantic Mackerel, Squid, and
Butterfish FMP); Atlantic salmon
(Atlantic Salmon FMP); the Atlantic sea
scallop fishery (Atlantic Sea Scallop
FMP (Scallop FMP)); the Atlantic surf
clam and ocean quahog fisheries
(Atlantic Surf Clam and Ocean Quahog
FMP); the Northeast multispecies and
monkfish fisheries (NE Multispecies
FMP) and (Monkfish FMP); the summer
flounder, scup, and black sea bass
fisheries (Summer Flounder, Scup, and
Black Sea Bass FMP); the Atlantic
bluefish fishery (Atlantic Bluefish FMP);
and the spiny dogfish fishery (Spiny
Dogfish FMP). These FMPs and the
regulations in this part govern the
conservation and management of the
above named fisheries of the
Northeastern United States.

* * * * *

3.In §648.2, the definitions for
“Council” and “Councils” are revised
and the definition for “Spiny Dogfish
Monitoring Committee” is added in
alphabetical order to read as follows:

§648.2 Definitions.

* * * * *

Council means the New England
Fishery Management Council (NEFMC)
for the Atlantic sea scallop and the NE
multispecies fisheries, or the Mid-
Atlantic Fishery Management Council
(MAFMC) for the Atlantic mackerel,
squid, and butterfish; the Atlantic surf
clam and ocean quahog; the summer
flounder, scup, and black sea bass
fisheries; the Atlantic bluefish fishery;
and the spiny dogfish fishery.

Councils with respect to the monkfish
fishery and spiny dogfish fishery means
the New England Fishery Management
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Council (NEFMC) and the Mid-Atlantic
Fishery Management Council (MAFMC).

Spiny Dogfish Monitoring Committee
means a committee made up of staff
representatives of the MAFMC, NEFMC,
the NMFS Northeast Regional Office,
the Northeast Fisheries Science Center,
and the states, as well as two ex-officio
industry members (one from each
Council jurisdiction). The MAFMC
Executive Director or a designee chairs
the committee.

* * * * *

4. In §648.4, paragraph (a)(10) is
reserved, paragraph (a)(11) is added,
and the first 4 sentences of paragraph (b)
are revised to read as follows:

§648.4 Vessel and individual commercial
permits.
a * *x %

(10) [Reserved].

(11) Spiny dogfish vessels. Any vessel
of the United States that commercially
fishes for, possesses, or lands spiny
dogfish in or from the EEZ must have
been issued and carry on board a valid
commercial spiny dogfish vessel permit.

(b) Permit conditions. Any person
who applies for a fishing permit under
this section must agree as a condition of
the permit that the vessel and the
vessel’s fishing activity, catch, and
pertinent gear (without regard to
whether such fishing activity occurs in
the EEZ or landward of the EEZ, and
without regard to where such fish or
gear are possessed, taken or landed), are
subject to all requirements of this part,
unless exempted from such
requirements under this part. All such
fishing activities, catch, and gear will
remain subject to all applicable state
requirements. Except as otherwise
provided in this part, if a requirement
of this part and a management measure
required by a state or local law differ,
any vessel owner permitted to fish in
the EEZ for any species managed under
this part must comply with the more
restrictive requirement. Owners and
operators of vessels fishing under the
terms of a summer flounder
moratorium, scup moratorium, or black
sea bass moratorium permit, or a spiny
dogfish permit must also agree not to
land summer flounder, scup, black sea
bass, or spiny dogfish, respectively, in
any state after the effective date of a
notification published in the Federal
Register stating that the commercial
quota for that state or period has been
harvested and that no commercial quota

is available for the respective species. *
* *

* * * * *

5. In § 648.5, paragraph (a) is revised
to read as follows:

§648.5 Operator permits.

(a) General. Any operator of a vessel
fishing for or possessing sea scallops in
excess of 40 1b (18.1 kg), NE
multispecies, monkfish, mackerel,
squid, butterfish, scup, black sea bass,
bluefish, or spiny dogfish harvested in
or from the EEZ, or issued a permit for
these species under this part, must have
been issued under this section and carry
on board a valid operator’s permit. An
operator’s permit issued pursuant to
parts 649 or 697 of this chapter satisfies
the permitting requirement of this
section. This requirement does not
apply to operators of recreational

vessels.
* * * * *

6. In § 648.6, paragraph (a) is revised
to read as follows:

§648.6 Dealer/processor permits.

(a) General. All NE multispecies,
monkfish, sea scallop, summer flounder,
surf clam, ocean quahog, mackerel,
squid, butterfish, scup, black sea bass,
and spiny dogfish dealers, and surf clam
and ocean quahog processors must have
been issued under this section and have
in their possession a valid permit for
these species.

* * * * *

7. In § 648.7, paragraphs (a)(1)(i),
(a)(3)(i), (b) heading, and (b)(1)(i) are

revised to read as follows:

§648.7 Recordkeeping and reporting
requirements.

(a] * * %

(1) * * %

(i) All summer flounder, scup, black
sea bass, Atlantic sea scallop, NE
multispecies, monkfish, Atlantic
mackerel, squid, butterfish, or spiny
dogfish dealers must provide: Dealer’s
name and mailing address; dealer’s
permit number; name and permit
number or name and hull number
(USCG documentation number or state
registration number, whichever is
applicable) of vessels from which fish
are landed or received; trip identifier for
a trip from which fish are landed or
received; dates of purchases; pounds by
species (by market category, if
applicable), price per pound by species
(by market category, if applicable); or
total value by species (by market
category, if applicable); port landed; and
any other information deemed necessary
by the Regional Administrator. The
dealer or other authorized individual
must sign all report forms. If no fish are
purchased during a reporting week, no
written report is required to be
submitted. If no fish are purchased
during an entire reporting month, a

report so stating on the required form
must be submitted.
* * * * *

(3) * % %

(i) Summer flounder, scup, black sea
bass, Atlantic sea scallop, NE
multispecies, monkfish, Atlantic
mackerel, squid, butterfish, and spiny
dogfish dealers must complete the
“Employment Data” section of the
Annual Processed Products Report;
completion of the other sections of that
form is voluntary. Reports must be
submitted to the address supplied by
the Regional Administrator.

* * * * *

(b) Vessel owners or operators.

(1) * % %

(i) Owners or operators of vessels
issued a summer flounder, scup, black
sea bass, Atlantic sea scallop, NE
multispecies, monkfish Atlantic
mackerel, squid, butterfish, or spiny
dogfish permit. The owner or operator of
any vessel issued a permit for the
species listed in the preceding sentence
must maintain on board the vessel and
submit an accurate daily fishing log
report for all fishing trips, regardless of
species fished for or taken, on forms
supplied by or approved by the Regional
Administrator. If authorized in writing
by the Regional Administrator, a vessel
owner or operator may submit reports
electronically, for example by using a
VMS or other system. At least the
following information, and any other
information required by the Regional
Administrator, must be provided: Vessel
name; USCG documentation number (or
state registration number, if
undocumented); permit number; date/
time sailed; date/time landed; trip type;
number of crew; number of anglers (if a
charter or party boat); gear fished;
quantity and size of gear; mesh/ring
size; chart area fished; average depth;
latitude/longitude (or loran station and
bearings); total hauls per area fished;
average tow time duration; pounds by
species (or count, if a party or charter
vessel) of all species landed or
discarded; dealer permit number; dealer
name; date sold; port and state landed;
and vessel operator’s name, signature,
and operator’s permit number (if
applicable).

* * * * *

8.In §648.11, paragraphs (a) and (e)

are revised to read as follows:

§648.11 At-sea sea sampler/observer
coverage.

(a) The Regional Administrator may
require any vessel holding a permit for
Atlantic sea scallops, NE multispecies,
monkfish, Atlantic mackerel, squid,
butterfish, scup, black sea bass, or spiny
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dogfish, or a moratorium permit for
summer flounder, to carry a NMFS-
approved sea sampler/observer. If
required by the Regional Administrator
to carry an observer or sea sampler, a
vessel may not engage in any fishing
operations in the respective fishery
unless an observer or sea sampler is on

board, or the requirement is waived.
* * * * *

(e) The owner or operator of a vessel
issued a summer flounder moratorium
permit, a scup moratorium permit, a
black sea bass moratorium permit, or a
spiny dogfish permit, if requested by the
sea sampler/observer, also must:

(1) Notity the sea sampler/observer of
any sea turtles, marine mammals,
summer flounder, scup, black sea bass,
spiny dogfish, or other specimens taken
by the vessel.

(2) Provide the sea sampler/observer
with sea turtles, marine mammals,
summer flounder, scup, black sea bass,
spiny dogfish, or other specimens taken

by vessel.
* * * * *

9. In § 648.12, the introductory text is
revised to read as follows:

§648.12 Experimental fishing.

The Regional Administrator may
exempt any person or vessel from the
requirements of subparts A (general
provisions), B (Atlantic mackerel, squid,
and butterfish), D (sea scallop), E (surf
clam and ocean quahog), F (NE
multispecies and monkfish fisheries), G
(summer flounder), H (scup), I (black
sea bass), or L (spiny dogfish) of this
part for the conduct of experimental
fishing beneficial to the management of
the resources or fishery managed under
that subpart. The Regional
Administrator shall consult with the
Executive Director of the MAFMC
regarding such exemptions for the
Atlantic mackerel, squid, butterfish,
summer flounder, scup, black sea bass,
and spiny dogfish fisheries.

* * * * *

10. In § 648.14, paragraph (z) is
reserved and paragraphs (a)(119),
(a)(120), and (aa) are added to read as
follows:

§648.14 Prohibitions.

(a) * * *

(119) Purchase or otherwise receive,
except for transport, spiny dogfish from
any person on board a vessel issued a
spiny dogfish permit, unless the
purchaser/receiver is in possession of a
valid spiny dogfish dealer permit.

(120) Purchase or otherwise receive
for a commercial purpose spiny dogfish
landed by a federally permitted vessel
in any state, from Maine to Florida, after

the effective date of notification
published in the Federal Register
stating that the semi-annual quota has
been harvested and the EEZ is closed to
the harvest of spiny dogfish.

* * * * *

(z) [Reserved].

(aa) In addition to the general
prohibitions specified in § 600.725 of
this chapter, it is unlawful for any
person owning or operating a vessel
issued a valid spiny dogfish permit or
issued an operator’s permit to do any of
the following:

(1) Sell, barter, trade or transfer, or
attempt to sell, barter, trade or otherwise
transfer, other than for transport, spiny
dogfish, unless the dealer or transferee
has a dealer permit issued under
§648.6(a).

(2) Fish for or possess spiny dogfish
harvested in or from the EEZ after the
effective date of the notification
published in the Federal Register
stating that the semi-annual quota has
been harvested and that the EEZ is
closed to the harvest of spiny dogfish.

(3) Land spiny dogfish for a
commercial purpose after the effective
date of the notification published in the
Federal Register stating that the semi-
annual quota has been harvested and
that the EEZ is closed to the harvest of
spiny dogfish.

(4) Remove the fins from spiny
dogfish and discard the carcass.

(5) Land spiny dogfish fins in excess
of 5 percent, by weight, of the weight of
spiny dogfish carcasses.

(6) Store spiny dogfish fins on board
a vessel after the vessel lands spiny
dogfish.

10. Subpart K is added and reserved.

Subpart K—[Reserved]

11. Subpart L is added to read as
follows:

Subpart L—Management Measures for
the Spiny Dogfish Fishery

Sec.

648.230
648.231
648.232
648.233
648.234

Catch quotas and other restrictions.

Closures.

Time Restrictions. [Reserved]

Minimum Fish Sizes. [Reserved]

Gear restrictions. [Reserved]

648.235 Possession limit. [Reserved]

648.236 Special Management Zones.
[Reserved]

648.237 Framework provisions.

§648.230 Catch quotas and other
restrictions.

(a) Annual review. The Spiny Dogfish
Monitoring Committee will annually
review the following data, subject to
availability, to determine the total
allowable level of landings (TAL) and
other restrictions necessary to assure a

target fishing mortality rate (F) of 0.2 in
1999 through April 30, 2000, a target F
of 0.03 from May 1, 2000, through April
30, 2003, and a target F of 0.08
thereafter will not be exceeded:
Commercial and recreational catch data;
current estimates of F; stock status;
recent estimates of recruitment; virtual
population analysis results; levels of
noncompliance by fishermen or
individual states; impact of size/mesh
regulations; sea sampling data; impact
of gear other than otter trawls and gill
nets on the mortality of spiny dogfish;
and any other relevant information.

(b) Recommended measures. Based on
this review, the Spiny Dogfish
Monitoring Committee shall recommend
to the Joint Spiny Dogfish Committee a
commercial quota and any other
measures including those in paragraphs
(b)(1)-(b)(5) of this section that are
necessary to assure that the F specified
in paragraph (a) of this section for the
upcoming fishing year (May 1 through
April 30) will not be exceeded. The
quota may be set within the range of
zero to the maximum allowed. The
measures that may be recommended
include, but are not limited to:

(1) Minimum or maximum fish sizes;
(2) Seasons;

(3) Mesh size restrictions;
(4) Trip limits; or
(5) Other gear restrictions.

(c) Annual fishing measures. The
Councils’ Joint Spiny Dogfish
Committee shall review the
recommendations of the Spiny Dogfish
Monitoring Committee. Based on these
recommendations and any public
comments, the Joint Spiny Dogfish
Committee shall recommend to the
Councils a commercial quota and,
possibly, other measures, including
those specified in paragraph (b) of this
section, necessary to assure that the F
specified in paragraph (a) of this section
for the upcoming fishing year (May 1
through April 30) will not be exceeded.
The commercial quota may be set
within the range of zero to the
maximum allowed. The Gouncils shall
review these recommendations and,
based on the recommendations and any
public comments, recommend to the
Regional Administrator a commercial
quota and other measures necessary to
assure that the F specified in paragraph
(a) of this section for the upcoming
fishing year will not be exceeded. The
Councils’ recommendations must
include supporting documentation, as
appropriate, concerning the
environmental, economic, and other
impacts of the recommendations. The
Regional Administrator shall initiate a
review of these recommendations and
may modify the recommended quota



Federal Register/Vol. 65, No. 7/Tuesday, January 11, 2000/Rules and Regulations

1571

and other management measures to
assure that the target F specified in
paragraph (a) of this section will not be
exceeded. The Regional Administrator
may modify the Councils’
recommendations using any of the
measures that were not rejected by both
Councils. After such review, NMFS
shall publish a proposed rule in the
Federal Register specifying a coastwide
commercial quota and other measures
necessary to assure that the F specified
in paragraph (a) of this section will not
be exceeded. After considering public
comments, NMFS shall publish a final
rule in the Federal Register to
implement such a quota and other
measures.

(d) Distribution of annual quota. (1)
The annual quota specified according to
the process outlined in paragraph (a) of
this section shall be allocated between
two semi-annual quota periods as
follows: May 1 through October 30 (57.9
percent) and November 1 through April
30 (42.1 percent).

(2) All spiny dogfish landed for a
commercial purpose in the states from
Maine through Florida shall be applied
against the applicable semi-annual
commercial quota, regardless of where
the spiny dogfish were harvested.

§648.231 Closures.

The Regional Administrator shall
determine the date by which the quota
for each semi-annual period described
in §648.230(d)(1) will be harvested and
shall close the EEZ to fishing for spiny
dogfish on that date for the remainder
of that semi-annual period by
publishing a notification in the Federal
Register. Upon the closure date and for
the remainder of the semi-annual quota
period, no vessel may fish for or possess
spiny dogfish in the EEZ, nor may
vessels issued a spiny dogfish permit
under this part land spiny dogfish, nor
may dealers issued a Federal permit
purchase spiny dogfish from vessels
issued a spiny dogfish permit under this
part.

§648.232
§648.233
§648.234
§648.235

§648.236
[Reserved]

Time Restrictions. [Reserved]
Minimum Fish Sizes. [Reserved]
Gear restrictions. [Reserved]
Possession limit. [Reserved]

Special Management Zones.

§648.237 Framework provisions.

(a) Within season management action.
The Councils may, at any time, initiate
action to add or adjust management

measures if they find that action is
necessary to meet or be consistent with
the goals and objectives of the Spiny
Dogfish FMP.

(1) Adjustment process. After the
Councils initiate a management action,
they shall develop and analyze
appropriate management actions over
the span of at least two Council
meetings. The Councils shall provide
the public with advance notice of the
availability of both the proposals and
the analysis for comment prior to, and
at, the second Council meeting. The
Councils’ recommendation on
adjustments or additions to management
measures must come from one or more
of the following categories: Minimum
fish size; maximum fish size; gear
requirements, restrictions or
prohibitions (including, but not limited
to, mesh size restrictions and net limits);
regional gear restrictions; permitting
restrictions and reporting requirements;
recreational fishery measures (including
possession and size limits and season
and area restrictions); commercial
season and area restrictions; commercial
trip or possession limits; fin weight to
spiny dogfish landing weight
restrictions; onboard observer
requirements; commercial quota system
(including commercial quota allocation
procedures and possible quota set-
asides to mitigate bycatch, conduct
scientific research, or for other
purposes); recreational harvest limit;
annual quota specification process; FMP
Monitoring Committee composition and
process; description and identification
of essential fish habitat; description and
identification of habitat areas of
particular concern; overfishing
definition and related thresholds and
targets; regional season restrictions
(including option to split seasons);
restrictions on vessel size (length and
GRT) or shaft horsepower; target quotas;
measures to mitigate marine mammal
entanglements and interactions; regional
management; any other management
measures currently included in the
Spiny Dogfish FMP; and measures to
regulate aquaculture projects.

(2) Councils’ recommendation. After
developing management actions and
receiving public testimony, the Councils
shall make a recommendation approved
by a majority of each Council’s
members, present and voting, to the
Regional Administrator. The Councils’
recommendation must include
supporting rationale, an analysis of
impacts and, if management measures
are recommended, a recommendation to

the Regional Administrator on whether
to issue the management measures as a
final rule. If the Councils recommend
that the management measures should
be issued as a final rule, they must
consider at least the following factors
and provide support and analysis for
each factor considered:

(i) Whether the availability of data on
which the recommended management
measures are based allows for adequate
time to publish a proposed rule and
whether regulations have to be in place
for an entire harvest/fishing season.

(ii) Whether there has been adequate
notice and opportunity for participation
by the public and members of the
affected industry in the development of
the Councils’ recommended
management measures.

(iii) Whether there is an immediate
need to protect the resource.

(iv) Whether there will be a
continuing evaluation of management
measures adopted following their
implementation as a final rule.

(3) NMFS action. If the Councils’
recommendation includes adjustments
or additions to management measures
and:

(i) If NMFS concurs with the
Councils’ recommended management
measures and determines that the
recommended management measures
should be issued as a final rule based on
the factors specified in paragraph (b)(2)
of this section, then the measures will
be issued as a final rule in the Federal
Register.

(ii) If NMFS concurs with the
Councils’ recommendation and
determines that the recommended
management measures should be
published first as a proposed rule, then
the measures will be published as a
proposed rule in the Federal Register.
After additional public comment, if
NMFS concurs with the Councils’
recommendation, then the measures
will be issued as a final rule in the
Federal Register.

(iii) If NMFS does not concur, the
Councils will be notified in writing of
the reasons for the non-concurrence.

(iv) Framework actions can be taken
only in the case where both Councils
approve the proposed measure.

(b) Emergency action. Nothing in this
section is meant to derogate from the
authority of the Secretary to take
emergency action under section 305(e)
of the Magnuson-Stevens Act.

[FR Doc. 00-630 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-22-F



1572

Proposed Rules

Federal Register
Vol. 65, No. 7

Tuesday, January 11, 2000

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

15 CFR Part 280
[Docket No. 980623159-9316-03]
RIN 0693-AB47

Procedures for Implementation of the
Fastener Quality Act

AGENCY: National Institute of Standards
and Technology and the Bureau of
Export Administration and the Patent
and Trademark Office, United States
Department of Commerce.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The National Institute of
Standards and Technology (NIST) and
the Bureau of Export Administration
(BXA) and the Patent and Trademark
Office (PTO), United States Department
of Commerce, are extending for 15 days
the period for submitting comments on
the proposed rule amending the
regulations pertaining to the
implementation of the Fastener Quality
Act. NIST, BXA, and PTO are granting
this extension based on requests
received from the public for an
extension of the comment period.
DATES: Comments must be received no
later than January 28, 2000.

ADDRESSES: Comments must be
submitted to Dr. Subhas Malghan,
Director’s Office, Technology Services,
National Institute of Standards and
Technology, Mail Stop 2000,
Gaithersburg, MD 20899-2000;
telephone number (301) 975-4510.

FOR FURTHER INFORMATION CONTACT: Dr.
Subhas Malghan, Director’s Office,
Technology Services, National Institute
of Standards and Technology, Mail Stop
2000, Gaithersburg, MD 20899-2000;
telephone number (301) 975-4510.
SUPPLEMENTARY INFORMATION: In the
Federal Register of December 15, 1999
(64 FR 69969), NIST, BXA, and PTO
proposed changes to their existing

Fastener Quality Act (FQA) regulations
to implement amendments to the FQA
contained in the Fastener Quality Act
Amendments of 1999 (Pub. L. 106-234).
Interested parties were given until
January 14, 2000 to submit written
comments on the proposed rule.

Two representatives of the aerospace
industry, two representatives of the
fastener industry, and two fastener
manufacturers have submitted requests
to extend the comment period on the
proposed rulemaking. The extension is
sought because, since the holiday
season fell in the middle of the
comment period, there was not
sufficient time to correlate industry
comments and meet the stipulated
January 14, 2000 due date.

To be responsive to these requests,
and to ensure that the public has
sufficient time to formulate appropriate
comments, NIST, BXA, and PTO are
granting an extension of 15 days.
Although this notice is being issued by
NIST, the extension applies to
comments regarding all subparts of the
proposed rule. Comments must be
received at the address given above no
later than January 28, 2000.

Dated: January 7, 2000.
Karen H. Brown,
Deputy Director.
[FR Doc. 00-701 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-13-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[REG-111119-99]
RIN 1545-AX32

Partnership Mergers and Divisions

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations on the tax
consequences of partnership mergers
and divisions. The proposed regulations
affect partnerships and their partners.
This document also contains a notice of
public hearing on these proposed
regulations.

DATES: Written comments must be
received by April 10, 2000. Requests to

speak (with outlines of oral comments)
at the public hearing scheduled for May
4, 2000, must be submitted by April 13,
2000.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-111119-99),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. In the
alternative, submissions may be hand
delivered Monday through Friday
between the hours of 8 a.m. and 5 p.m.
to: CC:DOM:CORP:R (REG-111119-99),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue, NW,
Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option of the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at: http://www.irs.ustreas.gov/
tax__regs/regslist.html. The public
hearing will be held in room 2615,
Internal Revenue Building, 1111
Constitution Avenue, NW, Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Dan
Carmody, (202) 622—3080; concerning
submissions of comments, the hearing,
and/or to be placed on the building
access list to attend the hearing, LaNita
VanDyke, (202) 622-7180 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION: This
document proposes to amend sections
708, 743, and 752 of the Income Tax
Regulations (26 CFR part 1) regarding
partnership mergers and divisions.

Partnership Mergers
Background

Section 708(b)(2)(A) provides that in
the case of a merger or consolidation of
two or more partnerships, the resulting
partnership is, for purposes of section
708, considered the continuation of any
merging or consolidating partnership
whose members own an interest of more
than 50 percent in the capital and
profits of the resulting partnership.
Section 1.708-1(b)(2)(i) of the Income
Tax Regulations provides that if the
resulting partnership can be considered
a continuation of more than one of the
merging partnerships, the resulting
partnership is the continuation of the
partnership that is credited with the
contribution of the greatest dollar value
of assets to the resulting partnership. If
none of the members of the merging



Federal Register/Vol. 65, No. 7/Tuesday, January 11, 2000/Proposed Rules

1573

partnerships own more than a 50
percent interest in the capital and
profits of the resulting partnership, all
of the merged partnerships are
considered terminated, and a new
partnership results. The taxable years of
the merging partnerships that are
considered terminated are closed under
section 706(c).

Although section 708 and the
applicable regulations provide which
partnership continues when two or
more partnerships merge, the statute
and regulations do not prescribe a form
for the partnership merger. (Often, state
merger statutes do not provide a
particular form for a partnership
merger.) In revenue rulings, however,
the IRS has prescribed the form of a
partnership merger for Federal income
tax purposes.

In Rev. Rul. 68-289 (1968—1 C.B. 314),
three existing partnerships (P1, P2, and
P3) merged into one partnership with P3
continuing under section 708(b)(2)(A).
The revenue ruling holds that P1 and
P2, the two terminating partnerships,
are treated as having contributed all of
their respective assets and liabilities to
P3, the resulting partnership, in
exchange for a partnership interest in
P3. P1 and P2 are considered terminated
and the partners of P1 and P2 receive
interests in P3 with a basis under
section 732(b) in liquidation of P1 and
P2 (Assets-Over Form). Rev. Rul. 77-458
(1977-2 C.B. 220), and Rev. Rul. 90-17
(1990-1 C.B. 119), also follow the
Assets-Over Form for a partnership
merger.

Explanation of Provisions

A. Form of a Partnership Merger

The IRS and Treasury are aware that
taxpayers may accomplish a partnership
merger by undertaking transactions in
accordance with jurisdictional laws that
follow a form other than the Assets-Over
Form. For example, the terminating
partnership could liquidate by
distributing its assets and liabilities to
its partners who then contribute the
assets and liabilities to the resulting
partnership (Assets-Up Form). In
addition, the partners in the terminating
partnership could transfer their
terminating partnership interests to the
resulting partnership in exchange for
resulting partnership interests, and the
terminating partnership could liquidate
into the resulting partnership (Interest-
Over Form).

In the partnership incorporation area,
a taxpayer’s form generally is respected
if the taxpayer actually undertakes,
under the relevant jurisdictional law, all
the steps of a form that is set forth in
one of three situations provided in Rev.

Rul. 84-111 (1984-2 C.B. 88). The three
situations that Rev. Rul. 84-111 sets
forth are the Assets-Over Form, Assets-
Up Form, and Interest-Over Form. Rev.
Rul. 84-111 explains that, depending on
the form chosen to incorporate the
partnership, the adjusted basis and
holding periods of the various assets
received by the corporation and the
adjusted basis and holding periods of
the stock received by the former
partners can vary. Like partnership
incorporations, each form of a
partnership merger has potentially
different tax consequences.

Under the Assets-Up Form, partners
could recognize gain under sections
704(c)(1)(B) and 737 (and incur state or
local transfer taxes) when the
terminating partnership distributes the
assets to the partners. However, under
the Assets-Over Form, gain under
sections 704(c)(1)(B) and 737 is not
triggered. See §§ 1.704—4(c)(4) and
1.737-2(b). Additionally, under the
Assets-Up Form, because the adjusted
basis of the assets contributed to the
resulting partnership is determined first
by reference to section 732 (as a result
of the liquidation) and then section 723
(by virtue of the contribution), in certain
circumstances, the adjusted basis of the
assets contributed may not be the same
as the adjusted basis of the assets in the
terminating partnership. These
circumstances occur if the partners’
aggregate adjusted basis of their
interests in the terminating partnership
does not equal the terminating
partnership’s adjusted basis in its assets.
Under the Assets-Over Form, because
the resulting partnership’s adjusted
basis in the assets it receives is
determined solely under section 723,
the adjusted basis of the assets in the
resulting partnership is the same as the
adjusted basis of the assets in the
terminating partnership.

The regulations propose to respect the
form of a partnership merger for Federal
income tax purposes if the partnerships
undertake, pursuant to the laws of the
applicable jurisdiction, the steps of
either the Assets-Over Form or the
Assets-Up Form. (This rule applies even
if none of the merged partnerships are
treated as continuing for Federal income
tax purposes.) Generally, when
partnerships merge, the assets move
from one partnership to another at the
entity level, or in other words, like the
Assets-Over Form. However, if as part of
the merger, the partnership titles the
assets in the partners’ names, the
proposed regulations treat the
transaction under the Assets-Up Form.
If partnerships use the Interest-Over
Form to accomplish the result of a
merger, the partnerships will be treated

as following the Assets-Over Form for
Federal income tax purposes.

In the context of partnership
incorporations, Rev. Rul. 84-111
distinguishes among all three forms of
incorporation. However, with respect to
the Interest-Over Form, the revenue
ruling respects only the transferors’
conveyances of partnership interests,
while treating the receipt of the
partnership interests by the transferee
corporation as the receipt of the
partnership’s assets (i.e., the Assets-Up
Form). The theory for this result, based
largely on McCauslen v. Commissioner,
45 T.C. 588 (1966), is that the transferee
corporation can only receive assets
since it is not possible, as a sole
member, for it to receive and hold
interests in a partnership (i.e., a
partnership cannot have only one
member; so, the entity is never a
partnership in the hands of the
transferee corporation).

Adherence to the approach followed
in Rev. Rul. 84-111 creates problems in
the context of partnership mergers that
are not present with respect to
partnership incorporations. Unlike the
corporate rules, the partnership rules
impose certain tax results on partners
based upon a concept that matches a
contributed asset to the partner that
contributed the asset. Sections 704(c)
and 737 are examples of such rules. The
operation of these rules breaks down if
the partner is treated as contributing an
asset that is different from the asset that
the partnership is treated as receiving.

Given that the hybrid treatment of the
Interest-Over Form transactions utilized
in Rev. Rul. 84-111 is difficult to apply
in the context of partnership mergers,
another characterization will be applied
to such transactions. The Assets-Over
Form generally will be preferable for
both the IRS and taxpayers. For
example, when partnerships merge
under the Assets-Over Form, gain under
sections 704(c)(1)(B) and 737 is not
triggered. Moreover, the basis of the
assets in the resulting partnership is the
same as the basis of the assets in the
terminating partnership, even if the
partners’ aggregate adjusted basis of
their interests in the terminating
partnership does not equal the
terminating partnership’s adjusted basis
in its assets.

If partnerships merge under
applicable law without implementing a
form, the proposed regulations treat the
partnerships as following the Assets-
Over Form. This approach is consistent
with the treatment of partnership to
corporation elective conversions under
the check-the-box regulations and
technical terminations under section
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708(b)(1)(B), other formless movements
of a partnership’s assets.

B. Adverse Tax Consequences of the
Assets-Over Form

The IRS and Treasury are aware that
certain adverse tax consequences may
occur for partnerships that merge in a
transaction that will be taxed in
accordance with the Assets-Over Form.
These proposed regulations address
some of the adverse tax consequences
regarding section 752 liability shifts and
buyouts of exiting partners.

1. Section 752 Revisions

If a highly leveraged partnership (the
terminating partnership) merges with
another partnership (the resulting
partnership), all of the partners in the
terminating partnership could recognize
gain because of section 752 liability
shifts. Under the Assets-Over Form, the
terminating partnership becomes a
momentary partner in the resulting
partnership when the terminating
partnership contributes its assets and
liabilities to the resulting partnership in
exchange for interests in the resulting
partnership. If the terminating
partnership (as a momentary partner in
the resulting partnership) is considered
to receive a deemed distribution under
section 752 (after netting increases and
decreases in liabilities under § 1.752—
1(f)) that exceeds the terminating
partnership’s adjusted basis of its
interests in the resulting partnership,
the terminating partnership would
recognize gain under section 731. The
terminating partnership’s gain then
would be allocated to each partner in
the terminating partnership under
section 704(b). In this situation, a
partner in the terminating partnership
could recognize gain even though the
partner’s adjusted basis in its resulting
partnership interest or its share of
partnership liabilities in the resulting
partnership is large enough to avoid the
recognition of gain, provided that the
decreases in liabilities in the
terminating partnership are netted
against the increases in liabilities in the
resulting partnership.

The proposed regulations clarify that
when two or more partnerships merge
under the Assets-Over Form, increases
or decreases in partnership liabilities
associated with the merger are netted by
the partners in the terminating
partnership and the resulting
partnership to determine the effect of
the merger under section 752. The IRS
and Treasury consider it appropriate to
treat the merger as a single transaction
for determining the net liability shifts
under section 752. Therefore, a partner
in the terminating partnership will

recognize gain on the contribution
under section 731 only if the net section
752 deemed distribution exceeds that
partner’s adjusted basis of its interest in
the resulting partnership.

2. Buyout of a Partner

Another adverse tax consequence may
occur when a partner in the terminating
partnership does not want to become a
partner in the resulting partnership and
would like to receive money or property
instead of an interest in the resulting
partnership. Under the Assets-Over
Form, the terminating partnership will
not recognize gain or loss under section
721 when it contributes its property to
the resulting partnership in exchange
for interests in the resulting partnership.
However, if, in order to facilitate the
buyout of the exiting partner, the
resulting partnership transfers money or
other consideration to the terminating
partnership in addition to the resulting
partnership interests, the terminating
partnership may be treated as selling
part of its property to the resulting
partnership under section 707(a)(2)(B).
Any gain or loss recognized by the
terminating partnership generally would
be allocated to all the partners in the
terminating partnership even though
only the exiting partner would receive
the consideration.

The IRS and Treasury believe that,
under certain circumstances, when
partnerships merge and one partner
does not become a partner in the
resulting partnership, the receipt of cash
or property by that partner should be
treated as a sale of that partner’s interest
in the terminating partnership to the
resulting partnership, not a disguised
sale of the terminating partnership’s
assets. Accordingly, the proposed
regulations provide that if the merger
agreement (or similar document)
specifies that the resulting partnership
is purchasing the exiting partner’s
interest in the terminating partnership
and the amount paid for the interest, the
transaction will be treated as a sale of
the exiting partner’s interest to the
resulting partnership. This treatment
will apply even if the resulting
partnership sends the consideration to
the terminating partnership on behalf of
the exiting partner, so long as the
designated language is used in the
relevant document.

In this situation, the exiting partner is
treated as selling a partnership interest
in the terminating partnership to the
resulting partnership (and the resulting
partnership is treated as purchasing the
partner’s interest in the terminating
partnership) immediately prior to the
merger. Immediately after the sale, the
resulting partnership becomes a

momentary partner in the terminating
partnership. Consequently, the resulting
partnership and ultimately its partners
(determined prior to the merger) inherit
the exiting partner’s capital account in
the terminating partnership and any
section 704(c) liability of the exiting
partner. If the terminating partnership
has an election in effect under section
754 (or makes an election under section
754), the resulting partnership will have
a special basis adjustment regarding the
terminating partnership’s property
under section 743. The proposed
regulations provide that the resulting
partnership’s basis adjustments under
section 743 must be ultimately allocated
solely to the partners who were partners
in the resulting partnership immediately
before the merger; the adjustments do
not affect the common basis of the
resulting partnership’s assets.

C. Merger as Part of a Larger
Transaction

The proposed regulations provide that
if the merger is part of a larger series of
transactions, and the substance of the
larger series of transactions is
inconsistent with following the form
prescribed for the merger, the form may
not be respected, and the larger series of
transactions may be recast in
accordance with their substance. An
example illustrating the application of
this rule is included in the proposed
regulations.

D. Measurement of Dollar Value of
Assets

As discussed above, the regulations
currently provide that in a merger of
partnerships, if the resulting partnership
can be considered a continuation of
more than one of the merging
partnerships, the resulting partnership
is the continuation of the partnership
that is credited with the contribution of
the greatest dollar value of assets to the
resulting partnership. Commentators
have questioned whether this rule refers
to the gross or net value of the assets of
a partnership. The proposed regulations
provide that the value of assets of a
partnership is determined net of the
partnership’s liabilities.

E. Effective Date

The regulations are proposed to apply
to mergers occurring on or after the date
final regulations are published in the
Federal Register.

Partnership Divisions
Background

Section 708(b)(2)(B) provides that, in
the case of a division of a partnership
into two or more partnerships, the
resulting partnerships (other than any
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resulting partnership the members of
which had an interest of 50 percent or
less in the capital and profits of the
prior partnership) are considered a
continuation of the prior partnership.
Section 1.708-1(b)(2)(ii) provides that
any other resulting partnership is not
considered a continuation of the prior
partnership but is considered a new
partnership. If the members of none of
the resulting partnerships owned an
interest of more than 50 percent in the
capital and profits of the prior
partnership, the prior partnership is
terminated. Where members of a
partnership that has been divided do
not become members of a resulting
partnership that is considered a
continuation of the prior partnership,
such partner’s interest is considered
liquidated as of the date of the division.

Section 708(b)(2)(B) and the
applicable regulations do not prescribe
a particular form for the division
involving continuing partnerships. The
IRS has not addressed in published
guidance how the assets and liabilities
of the prior partnership move into the
resulting partnerships. Taxpayers
generally have followed either the
Assets-Over Form or the Assets-Up
Form for partnership divisions.

Under the Assets-Over Form, the prior
partnership transfers certain assets to a
resulting partnership in exchange for
interests in the resulting partnership.
The prior partnership then immediately
distributes the resulting partnership
interests to partners who are designated
to receive interests in the resulting
partnership.

Under the Assets-Up Form, the prior
partnership distributes certain assets to
some or all of its partners who then
contribute the assets to a resulting
partnership in exchange for interests in
the resulting partnership.

Explanation of Provisions

A. Form of a Partnership Division

As with partnership mergers, the IRS
and Treasury recognize that different tax
consequences can arise depending on
the form of the partnership division.
Because of the potential different tax
results that could occur depending on
the form followed by the partnership,
the regulations propose to respect for
Federal income tax purposes the form of
a partnership division accomplished
under laws of the applicable jurisdiction
if the partnership undertakes the steps
of either the Assets-Over Form or the
Assets-Up Form. Thus, the same forms
allowed for partnership mergers will be
allowed for partnership divisions.

Generally, an entity cannot be
classified as a partnership if it has only
one member. This universally has been

held to be the case in classifying
transactions where interests in a
partnership are transferred to a single
person, so that the partnership goes out
of existence. McCauslen v.
Commissioner, 45 T.C. 588 (1966); Rev.
Rul. 99-6, 1999-6 I.R.B. 6; Rev. Rul.
67-65, 1967—1 C.B. 168; Rev. Rul. 55—
68, 1955—1 C.B. 372.

However, in at least one instance
involving the contribution of assets by
an existing partnership to a newly-
formed partnership, regulations have
provided that the momentary existence
of the new partnership will be respected
for Federal income tax purposes. See
§1.708-1(b)(1)(iv). Pursuant to the
proposed regulations, under the Assets-
Over Form of a partnership division, the
prior partnership’s momentary
ownership of all the interests in a
resulting partnership will not prevent
the resulting partnership from being

classified as a partnership on formation.
The example in current § 1.708—

1(b)(2)(ii) indicates that when a
partnership is not considered a
continuation of the prior partnership
under section 708(b)(2)(B) (partnership
considered a new partnership under
current § 1.708-1(b)(2)(ii)), the new
partnership is created under the Assets-
Up Form. The regulations propose to
modify this result and provide examples
illustrating that partnerships can divide
and create a new partnership under
either the Assets-Over Form or the
Assets-Up Form.

Consistent with partnership mergers,
if a partnership divides using a form
other than the two prescribed, it will be
treated as undertaking the Assets-Over
Form.

These proposed regulations use four
terms to describe the form of a
partnership division. Two of these
terms, prior partnership and resulting
partnership, describe partnerships that
exist under the applicable jurisdictional
law. The prior partnership is the
partnership that exists under the
applicable jurisdictional law before the
division, and the resulting partnerships
are the partnerships that exist under the
applicable jurisdictional law after the
division. The other two terms, divided
partnership and recipient partnership,
are Federal tax concepts. A divided
partnership is a partnership that is
treated, for Federal income tax
purposes, as transferring assets in
connection with a division, and a
recipient partnership is a partnership
that is treated, for Federal income tax
purposes, as receiving assets in
connection with a division. The divided
partnership must be a continuation of
the prior partnership. Although the
divided partnership is considered one
continuing partnership for Federal

income tax purposes, it may actually be
two different partnerships under the
applicable jurisdictional law (i.e., the
prior partnership and a different
resulting partnership that is considered
a continuation of the prior partnership
for Federal income tax purposes).
Finally, because in a formless division

it generally will be unclear which
partnership should be treated, for
Federal income tax purposes, as
transferring assets (i.e., the divided
partnership) to another partnership (i.e.,
the recipient partnership) where more
than one partnership is a continuation
of the prior partnership, the proposed
regulations provide that the continuing
resulting partnership with the assets
having the greatest fair market value
(net of liabilities) will be treated as the
divided partnership. This issue also is
present where the partnership that, in
form, transfers assets is not a
continuation of the prior partnership,
but more than one of the other resulting
partnerships are continuations of the
prior partnership. The same rule applies
to these situations.

B. Consequences under Sections
704(c)(1)(B) and 737

Gain under sections 704(c)(1)(B) and
737 may be triggered when section
704(c) property or substituted section
704(c) property is distributed to certain
partners. These rules often will be
implicated in the context of partnership
divisions.

Where a division is accomplished in
a transaction that is taxed in accordance
with the Assets-Over Form, the
partnership interest in the recipient
partnership will be treated as a section
704(c) asset to the extent that the
interest is received by the divided
partnership in exchange for section
704(c) property. Section 1.704—4(d)(1).
Accordingly, the distribution of the
partnership interests in the recipient
partnership by the divided partnership
generally will trigger section
704(c)(1)(B) where the interests in the
recipient partnership are received by a
partner of the divided partnership other
than the partner who contributed the
section 704(c) property to the divided
partnership. In addition, section 737
may be triggered if a partner who
contributed section 704(c) property to
the divided partnership receives an
interest in the recipient partnership that
is not attributable to the section 704(c)

property.
here a division is accomplished

under the Assets-Up Form, assets are
distributed directly to the partners who
will hold interests in the recipient
partnership. The distribution could
trigger section 704(c)(1)(B) or 737
depending on the identity of the
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distributed asset and the distributee
partner.

The regulations under section 737
provide an exception for certain
partnership divisions. Section 737 does
not apply when a transferor partnership
transfers all the section 704(c) property
contributed by a partner to a second
partnership in a section 721 exchange,
followed by a distribution of an interest
in the transferee partnership in
complete liquidation of the interest of
the partner that originally contributed
the section 704(c) property to the
transferor partnership. Section 1.737-
2(b)(2). This rule, however, may not
apply to many partnership divisions
because the original contributing
partner often remains a partner in the
divided partnership. No similar rule is
provided under section 704(c)(1)(B).

In many instances, the application of
sections 704(c)(1)(B) and 737 will be
appropriate when a partnership divides
under either the Assets-Over Form or
the Assets-Up Form. Consider the
following example: A, B, C, and D form
a partnership. A contributes appreciated
property X ($0 basis and $200 value), B
contributes property Y ($200 basis and
$200 value), and C and D each
contribute $200 cash. The partnership
subsequently divides into two
partnerships using the Assets-Over
Form, distributing interests in the
recipient partnership in accordance
with each partner’s pro rata interest in
the prior partnership. Property X
remains in the prior partnership, and
property Y is contributed to the
recipient partnership. Under these facts,
section 737 could be avoided if an
exception were created for the
distribution of the recipient partnership
interests. If, subsequent to the division,
half of property Y is distributed to A,
section 737 would not be triggered
because property X (the section 704(c)
property) is no longer in the same
partnership as property Y.

While the IRS and Treasury generally
believe that it is appropriate to apply
sections 704(c)(1)(B) and 737 in the
context of partnership divisions,
comments are invited on whether it
would be appropriate to expand the
exceptions to these sections in certain
circumstances relating to divisive
transactions.

C. Division as Part of a Larger
Transaction

The proposed regulations provide the
same rule for partnership divisions that
applies to partnership mergers.

D. Effective Date

The regulations are proposed to apply
to divisions occurring on or after the

date final regulations are published in
the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because these
regulations do not impose on small
entities a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (preferably a signed
original and eight (8) copies) that are
submitted timely to the IRS. The IRS
and the Department of Treasury
specifically request comments on the
clarity of the proposed regulations and
how they may be made easier to
understand. All comments will be
available for public inspection and
copying.

A public hearing has been scheduled
for May 4, 2000, beginning at 10 a.m.,
in room 2615, Internal Revenue
Building, 1111 Constitution Avenue,
NW, Washington, DC. Due to building
security procedures, visitors must enter
at the 10th Street entrance, located
between Constitution and Pennsylvania
Avenues, NW. In addition, all visitors
must present photo identification to
enter the building. Because of access
restrictions, visitors will not be
admitted beyond the immediate
entrance area more than 15 minutes
before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons that wish
to present oral comments at the hearing
must submit timely written comments
and must submit an outline of the topics
to be discussed and the time to be
devoted to each topic (preferably a
signed original and eight (8) copies) by
April 13, 2000.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting information: The principal
author of these regulations is Mary Beth
Collins, Office of Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.708-1 is amended as
follows:

1. Paragraph (b) is amended by
removing paragraph (b)(2) and by
redesignating each paragraph listed in
the first column of the following table
as the paragraph listed in the second
column:

Redesignated
paragraph

(b)(1)
(b))
(b)(L)(i)
(b)(2)
(b)3)
(b)3)()
(b)(3)1i)

Old paragraph

(b)(1)(0)
(E1()]C) IR
(L0 p—
(b)(1)(i)
(B oo
(TEN](11)]C:) R
()] ([1)]Cc) R
(b)(1)(v) (b)(4)
(bYW (b))

2. Paragraphs (c) and (d) are added to
read as follows:

§1.708-1 Continuation of partnership.

* * * * *

(c) Merger or consolidation—(1)
General rule. If two or more
partnerships merge or consolidate into
one partnership, the resulting
partnership shall be considered a
continuation of the merging or
consolidating partnership the members
of which own an interest of more than
50 percent in the capital and profits of
the resulting partnership. If the resulting
partnership can, under the preceding
sentence, be considered a continuation
of more than one of the merging or
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consolidating partnerships, it shall,
unless the Commissioner permits
otherwise, be considered the
continuation of that partnership which
is credited with the contribution of
assets having the greatest fair market
value (net of liabilities) to the resulting
partnership. Any other merging or
consolidating partnerships shall be
considered as terminated. If the
members of none of the merging or
consolidating partnerships have an
interest of more than 50 percent in the
capital and profits of the resulting
partnership, all of the merged or
consolidated partnerships are
terminated, and a new partnership
results. The taxable years of such
merging or consolidating partnerships
which are considered terminated shall
be closed in accordance with the
provisions of section 706(c), and such
partnerships shall file their returns for
a taxable year ending upon the date of
termination, i.e., the date of merger or
consolidation. The resulting partnership
shall file a return for the taxable year of
the merging or consolidating
partnership that is considered as
continuing. The return shall state that
the resulting partnership is a
continuation of such merging or
consolidating partnership and shall
include the names and addresses of the
merged or consolidated partnerships.
The respective distributive shares of the
partners for the periods prior to and
subsequent to the date of merger or
consolidation shall be shown as a part
of the return.

(2) Form of a merger or
consolidation—(i) Assets-over form.
When two or more partnerships merge
or consolidate into one partnership
under the applicable jurisdictional law
without undertaking a form for the
merger or consolidation, or undertake a
form for the merger or consolidation
that is not described in paragraph
(c)(2)(ii) of this section, any merged or
consolidated partnership that is
considered terminated under paragraph
(c)(1) of this section is treated as
undertaking the assets-over form for
Federal income tax purposes. Under the
assets-over form, the merged or
consolidated partnership that is
considered terminated under paragraph
(c)(1) of this section contributes all of its
assets and liabilities to the resulting
partnership in exchange for an interest
in the resulting partnership; and,
immediately thereafter, the terminated
partnership distributes interests in the
resulting partnership to its partners in
liquidation of the terminated
partnership.

(ii) Assets-up form. Despite the
partners’ transitory ownership of the

terminated partnership’s assets and
liabilities, the form of a partnership
merger or consolidation will be
respected for Federal income tax
purposes if the merged or consolidated
partnership that is considered
terminated under paragraph (c)(1) of
this section distributes its assets and
liabilities to its partners in liquidation
of the partners’ interests in the
terminated partnership; and,
immediately thereafter, the partners in
the terminated partnership contribute
the distributed assets and liabilities to
the resulting partnership in exchange
for interests in the resulting partnership.

(3) Sale of an interest in the merging
or consolidating partnership. In a
transaction characterized under the
assets-over form, a sale of an interest in
the terminated partnership to the
resulting partnership that occurs as part
of a merger or consolidation under
section 708(b)(2)(A), as described in
paragraph (c)(2)(i) of this section, will
be respected as a sale of a partnership
interest if the merger agreement (or
similar document) specifies that the
resulting partnership is purchasing
interests from a particular partner in the
merging or consolidating partnership
and the consideration that is transferred
for each interest sold. See section 741
and § 1.741-1 for determining the
selling partner’s gain or loss on the sale
or exchange of the partnership interest.

(4) Examples. The following examples
illustrate the rules in paragraphs (c)(1)
through (3) of this section:

Example 1. Partnership AB, in whose
capital and profits A and B each own a 50-
percent interest, and partnership CD, in
whose capital and profits C and D each own
a 50-percent interest, merge on September 30,
1999, and form partnership ABCD. Partners
A, B, C, and D are on a calendar year, and
partnership AB and partnership CD are also
on a calendar year. After the merger, the
partners have capital and profits interests as
follows: A, 30 percent; B, 30 percent; C, 20
percent; and D, 20 percent. Since A and B
together own an interest of more than 50
percent in the capital and profits of
partnership ABCD, such partnership shall be
considered a continuation of partnership AB
and shall continue to file returns on a
calendar year basis. Since C and D own an
interest of less than 50 percent in the capital
and profits of partnership ABCD, the taxable
year of partnership CD closes as of September
30, 1999, the date of the merger, and
partnership CD is terminated as of that date.
Partnership ABCD is required to file a return
for the taxable year January 1 to December
31, 1999, indicating thereon that, until
September 30, 1999, it was partnership AB.
Partnership CD is required to file a return for
its final taxable year, January 1 through
September 30, 1999.

Example 2. (i) Partnership X, in whose
capital and profits A owns a 40-percent

interest and B owns a 60-percent interest,
and partnership Y, in whose capital and
profits B owns a 60-percent interest and C
owns a 40-percent interest, merge on
September 30, 1999. The dollar-value of the
partnership X assets (net of liabilities) is
$100X, and the dollar-value of the
partnership Y assets (net of liabilities) is
$200X. The merger is accomplished under
state law by partnership Y contributing its
assets and liabilities to partnership X in
exchange for interests in partnership X, with
partnership Y then liquidating, distributing
interests in partnership X to B and C.

(ii) B, a partner in both partnerships prior
to the merger, owns a greater than 50-percent
interest in the resulting partnership following
the merger. Accordingly, because the dollar-
value of partnership Y’s assets (net of
liabilities) was greater than that of
partnership X’s, under paragraph (c)(1) of
this section, X will be considered to
terminate in the merger. As a result, even
though, for state law purposes, the
transaction was undertaken with partnership
Y contributing its assets and liabilities to
partnership X and distributing interests in
partnership X to its partners, pursuant to
paragraph (c)(2)(i) of this section, for Federal
income tax purposes, the transaction will be
treated as if partnership X contributed its
assets to partnership Y in exchange for
interests in partnership Y and then
liquidated, distributing interests in
partnership Y to A and B.

Example 3. (i) Partnership X and
partnership Y merge when the partners of
partnership X transfer their partnership X
interests to partnership Y in exchange for
partnership Y interests. Imnmediately
thereafter, partnership X liquidates into
partnership Y. The resulting partnership is
considered a continuation of partnership Y,
and partnership X is considered terminated.

(ii) The partnerships are treated as
undertaking the assets-over form described in
paragraph (c)(2)(i) of this section because the
partnerships undertook a form that is not the
assets-up form described in paragraph
(c)(2)(ii) of this section. Accordingly, for
Federal income tax purposes, partnership X
is deemed to contribute its assets and
liabilities to partnership Y in exchange for
interests in partnership Y; and, immediately
thereafter, partnership X is deemed to have
distributed the interests in partnership Y to
its partners in liquidation of their interests in
partnership X.

Example 4. (i) A, B, and C are partners in
partnership X. D, E, and F are partners in
Partnership Y. Partnership X and partnership
Y merge within the meaning of section
708(b)(2)(A), and the resulting partnership is
considered a continuation of partnership Y.
Partnership X is considered terminated.
Under state law, partnerships X and Y
undertake the assets-over form of paragraph
(c)(2)(i) of this section to accomplish the
partnership merger. C does not want to
become a partner in partnership Y, and
partnership X does not have the resources to
buy C’s interest before the merger. C,
partnership X, and partnership Y enter into
an agreement that specifies that partnership
Y will purchase C’s interest in partnership X
for $150 immediately before the merger. As
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part of the merger, partnership X receives
from partnership Y $150 that will be
distributed to C immediately before the
merger, and interests in partnership Y in
exchange for partnership X’s assets and
liabilities. Partnership X has made an
election under section 754.

(ii) Because the merger agreement satisfies
the requirements of paragraph (c)(3) of this
section, C will be treated as selling its
interest in partnership X to partnership Y for
$150 immediately before the merger. See
section 741 and §1.741-1 to determine the
amount and character of C’s gain or loss on
the sale or exchange of its interest in
partnership X.

(iii) Because the merger agreement satisfies
the requirements of paragraph (c)(3) of this
section, partnership Y is considered to have
purchased C’s interest in partnership X for
$150 immediately before the merger. See
§1.704-1(b)(2)(iv)(]) for determining
partnership Y’s capital account in
partnership X. Partnership Y’s adjusted basis
of its interest in partnership X is determined
under section 742 and § 1.742—1. To the
extent any built-in gain or loss on section
704(c) property in partnership X would have
been allocated to C (including any allocations
with respect to property revaluations under
section 704(b) (reverse section 704(c)
allocations)), see section 704 and §1.704—
3(a)(7) for determining the built-in gain or
loss or reverse section 704(c) allocations
apportionable to partnership Y. Similarly,
after the merger is completed, the built-in
gain or loss and reverse section 704(c)
allocations attributable to C’s interest are
apportioned to D, E, and F under section
704(c) and § 1.704-3(a)(7).

(iv) Because partnership X has an election
under section 754 in effect, partnership Y, as
a momentary partner in partnership X, will
have a special basis adjustment regarding the
basis of partnership X’s property under
section 743 and § 1.743—1. See section 743
and § 1.743-1 for determining the amount of
the adjustment. After the merger, the
adjustment is allocated solely to D, E, and
F—the partners in partnership Y immediately
before the merger.

(v) Under paragraph (c)(2)(i) of this section,
partnership X contributes assets and
liabilities attributable to the interests of A
and B to partnership Y in exchange for
interests in partnership Y; and, immediately
thereafter, partnership X distributes the
interests in partnership Y to A and B in
liquidation of their interests in partnership X.
At the same time, partnership X distributes
assets to partnership Y in liquidation of
partnership Y’s interest in partnership X.

(5) Prescribed form not followed in
certain circumstances. (i) If any
transactions described in paragraph
(c)(2) or (3) of this section are part of a
larger series of transactions, and the
substance of the larger series of
transactions is inconsistent with
following the form prescribed in such
paragraph, the Commissioner may
disregard such form, and may recast the
larger series of transactions in
accordance with their substance.

(ii) The following example illustrates
the rule in paragraph (c)(5) of this
section:

Example. A, B, and C are equal partners in
partnership ABC. ABC holds no section
704(c) property. D and E are equal partners
in partnership DE. B and C want to exchange
their interest in ABC for all of the interests
in DE. However, rather than exchanging
partnership interests, DE merges with ABC
by undertaking the assets-up form described
in paragraph (c)(2)(ii) of this section, with D
and E receiving title to the DE assets and then
contributing the assets to ABC in exchange
for interests in ABC. As part of a prearranged
transaction, the assets acquired from DE are
contributed to a new partnership, and the
interests in the new partnership are
distributed to B and C in complete
liquidation of their interests in ABC. The
merger and division in this example
represent a series of transactions that in
substance are an exchange of interests in
ABC for interests in DE. Even though
paragraph (c)(2)(ii) of this section provides
that the form of a merger will be respected
for Federal income tax purposes if the steps
prescribed under the asset-up form are
followed, and paragraph (d)(2)(i) of this
section provides a form that will be followed
for Federal income tax purposes in the case
of partnership divisions, these forms will not
be respected for Federal income tax purposes
under these facts, and the transactions will
be recast in accordance with their substance
as a taxable exchange of interests in ABC for
interests in DE.

(6) Effective date. This paragraph (c)
is applicable to partnership mergers
occurring on or after the date final
regulations are published in the Federal
Register.

(d) Division of a partnership—(1)
General rule. Upon the division of a
partnership into two or more
partnerships, any resulting partnership
(as defined in paragraph (d)(3)(iv) of this
section) or resulting partnerships shall
be considered a continuation of the
prior partnership (as defined in
paragraph (d)(3)(ii) of this section) if the
members of the resulting partnership or
partnerships had an interest of more
than 50 percent in the capital and
profits of the prior partnership. Any
other resulting partnership will not be
considered a continuation of the prior
partnership but will be considered a
new partnership. If the members of none
of the resulting partnerships owned an
interest of more than 50 percent in the
capital and profits of the prior
partnership, none of the resulting
partnerships will be considered a
continuation of the prior partnership
and the prior partnership will be
considered to have terminated. Where
members of a partnership which has
been divided into two or more
partnerships do not become members of
a resulting partnership which is
considered a continuation of the prior
partnership, such partner’s interests
shall be considered liquidated as of the
date of the division. The resulting
partnership that is regarded as

continuing shall file a return for the
taxable year of the partnership that has
been divided. The return shall state that
the partnership is a continuation of the
prior partnership and shall set forth
separately the respective distributive
shares of the partners for the periods
prior to and subsequent to the date of
division.

(2) Form of a division—(i) Assets-over
form. When a partnership divides into
two or more partnerships under
applicable jurisdictional law without
undertaking a form for the division, or
undertakes a form that is not described
in paragraph (d)(2)(ii) of this section, the
transaction will be characterized under
the assets-over form for Federal income
tax purposes.

(A) Assets-over form where at least
one resulting partnership is a
continuation of the prior partnership. In
a division under the assets-over form
where at least one resulting partnership
is a continuation of the prior
partnership, the divided partnership (as
defined in paragraph (d)(3)(i) of this
section) contributes certain assets and
liabilities to a recipient partnership (as
defined in paragraph (d)(3)(iv) of this
section) or recipient partnerships in
exchange for interests in such recipient
partnership or partnerships; and,
immediately thereafter, distributes the
interests in such recipient partnership
or partnerships to some or all of its
partners in partial or complete
liquidation of the partners’ interests in
the divided partnership.

(B) Assets-over form where none of
the resulting partnerships is a
continuation of the prior partnership. In
a division under the assets-over form
where none of the resulting partnerships
is a continuation of the prior
partnership, the prior partnership will
be treated as contributing all of its assets
and liabilities to new resulting
partnerships in exchange for interests in
the resulting partnerships; and,
immediately thereafter, the prior
partnership will be treated as
liquidating by distributing the interests
in the new resulting partnerships to the
prior partnership’s partners.

(ii) Assets-up form—(A) Assets-up
form where the partnership distributing
assets is a continuation of the prior
partnership. Despite the partners’
transitory ownership of some of the
prior partnership’s assets and liabilities,
the form of a partnership division will
be respected for Federal income tax
purposes if the divided partnership,
which by definition is a continuing
partnership, distributes certain assets
and liabilities to some or all of its
partners in partial or complete
liquidation of the partners’ interests in



Federal Register/Vol. 65, No. 7/Tuesday, January 11, 2000/Proposed Rules

1579

the divided partnership; and,
immediately thereafter, such partners
contribute the distributed assets and
liabilities to a recipient partnership or
partnerships in exchange for interests in
such recipient partnership or
partnerships.

(B) Assets-up form where none of the
resulting partnerships are a
continuation of the prior partnership. If
none of the resulting partnerships are a
continuation of the prior partnership,
then despite the partners’ transitory
ownership of some or all of the prior
partnership’s assets and liabilities, the
form of a partnership division will be
respected for Federal income tax
purposes if the prior partnership
distributes certain assets and liabilities
to some or all of its partners in partial
or complete liquidation of the partners’
interests in the prior partnership; and,
immediately thereafter, such partners
contribute the distributed assets and
liabilities to a resulting partnership or
partnerships in exchange for interests in
such resulting partnership or
partnerships. If the prior partnership
does not liquidate under the applicable
jurisdictional law, then with respect to
the assets and liabilities that, in form,
are not transferred to a new resulting
partnership, the prior partnership will
be treated as transferring these assets
and liabilities to a new resulting
partnership under the assets over form
described in paragraph (d)(2)(i)(B) of
this section.

(3) Definitions—(i) Divided
partnership—For purposes of paragraph
(d) of this section, the divided
partnership is the partnership which is
treated, for Federal income tax
purposes, as transferring the assets and
liabilities to the recipient partnership or
partnerships, either directly (under the
assets-over form) or indirectly (under
the assets-up form). If the resulting
partnership that, in form, transferred the
assets and liabilities in connection with
the division is a continuation of the
prior partnership, then such resulting
partnership will be treated as the
divided partnership. If a partnership
divides into two or more partnerships
and only one of the resulting
partnerships is a continuation of the
prior partnership, then the resulting
partnership that is a continuation of the
prior partnership will be treated as the
divided partnership. If a partnership
divides into two or more partnerships
without undertaking a form for the
division that is recognized under
paragraph (d)(2) of this section, or if the
resulting partnership that had, in form,
transferred assets and liabilities is not
considered a continuation of the prior
partnership, and more than one

resulting partnership is considered a
continuation of the prior partnership,
the continuing resulting partnership
with the assets having the greatest fair
market value (net of liabilities) will be
treated as the divided partnership.

(ii) Prior partnership—For purposes of
paragraph (d) of this section, the prior
partnership is the partnership subject to
division that exists under applicable
jurisdictional law before the division.

(iii) Recipient partnership—For
purposes of paragraph (d) of this
section, a recipient partnership is a
partnership that is treated as receiving,
for Federal income tax purposes, assets
and liabilities from a divided
partnership, either directly (under the
assets-over form) or indirectly (under
the assets-up form).

(iv) Resulting partnership—For
purposes of paragraph (d) of this
section, a resulting partnership is a
partnership resulting from the division
that exists under applicable
jurisdictional law after the division. For
example, where a prior partnership
divides into two partnerships, both
partnerships existing after the division
are resulting partnerships.

(4) Examples. The following examples
illustrate the rules in paragraphs (d)(1),
(2), and (3) of this section:

Example 1. Partnership ABCD is in the real
estate and insurance business. A owns a 40-
percent interest, and B, C, and D each owns
a 20-percent interest, in the capital and
profits of the partnership. The partnership
and the partners report their income on a
calendar year. They agree to separate the real
estate and insurance business as of November
1, 1999, and to form two partnerships;
partnership AB to take over the real estate
business, and partnership CD to take over the
insurance business. Because members of
resulting partnership AB owned more than a
50-percent interest in the capital and profits
of partnership ABCD (A, 40 percent, and B,
20 percent), partnership AB shall be
considered a continuation of partnership
ABCD. Partnership AB is required to file a
return for the taxable year January 1 to
December 31, 1999, indicating thereon that
until November 1, 1999, it was partnership
ABCD. Partnership CD is considered a new
partnership formed on November 1, 1999,
and is required to file a return for the taxable
year it adopts pursuant to section 706(b) and
the applicable regulations.

Example 2. (i) Partnership ABCD owns
properties W, X, Y, and Z, and divides into
partnership AB and partnership CD. Under
paragraph (d)(1) of this section, partnership
AB is considered a continuation of
partnership ABCD and partnership CD is
considered a new partnership. Partnership
ABCD distributes property Y to C and titles
property Y in C’s name. Partnership ABCD
distributes property Z to D and titles property
Z in D’s name. C and D then contribute
properties Y and Z, respectively, to
partnership CD in exchange for interests in

partnership CD. Properties W and X remain
in partnership AB.

(ii) Under paragraph (d)(2)(ii) of this
section, partnership ABCD will be treated as
following the assets-up form for Federal
income tax purposes.

Example 3. (i) Partnership ABCD owns
three parcels of property: property X, with a
value of $500; property Y, with a value of
$300; and property Z, with a value of $200.
A and B each own a 40-percent interest in
the capital and profits of partnership ABCD,
and C and D each own a 10 percent interest
in the capital and profits of partnership
ABCD. On November 1, 1999, partnership
ABCD divides into three partnerships (AB1,
AB2, and CD) by contributing property X to
a newly formed partnership (AB1) and
distributing all interests in such partnership
to A and B as equal partners, and by
contributing property Z to a newly formed
partnership (CD) and distributing all interests
in such partnership to C and D as equal
partners in exchange for all of their interests
in partnership ABCD.

(ii) Partnerships AB1 and AB2 both are
considered a continuation of partnership
ABCD, while partnership CD is considered a
new partnership formed on November 1,
1999. Under paragraph (d)(2)(i)(A) of this
section, partnership ABCD will be treated as
following the assets-over form, with
partnership ABCD contributing property X to
partnership AB1 and property Z to
partnership CD, and distributing the interests
in such partnerships to the designated
partners.

Example 4. (i) The facts are the same as in
example 3, except that partnership ABCD
divides into three partnerships by operation
of state law, without undertaking a form.

(ii) Under the last sentence of paragraph
(d)(3)(i) of this section, partnership AB1 will
be treated as the resulting partnership that is
the divided partnership. Under paragraph
(d)(2)(3)(A) of this section, partnership ABCD
will be treated as following the assets-over
form, with partnership ABCD contributing
property Y to partnership AB2 and property
Z to partnership CD, and distributing the
interests in such partnerships to the
designated partners.

Example 5. (i) The facts are the same as in
example 3, except that partnership ABCD
divides into three partnerships by
contributing property X to newly-formed
partnership AB1 and property Y to newly-
formed partnership AB2 and distributing all
interests in each partnership to A and B in
exchange for all of their interests in
partnership ABCD.

(ii) Because resulting partnership CD is not
a continuation of the prior partnership
(partnership ABCD), partnership CD cannot
be treated, for Federal income tax purposes,
as the partnership that transferred assets (i.e.,
the divided partnership), but instead must be
treated as a recipient partnership. Under the
last sentence of paragraph (d)(3)(i) of this
section, partnership AB1 will be treated as
the resulting partnership that is the divided
partnership. Under paragraph (d)(2)(i)(A) of
this section, partnership ABCD will be
treated as following the assets-over form,
with partnership ABCD contributing property
Y to partnership AB2 and property Z to
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partnership CD, and distributing the interests
in such partnerships to the designated
partners.

Example 6. (i) Partnership ABCDE owns
Blackacre, Whiteacre, and Redacre, and
divides into partnership AB, partnership CD,
and partnership DE. Under paragraph (d)(1)
of this section, partnership ABCDE is
considered terminated (and, hence, none of
the resulting partnerships are a continuation
of the prior partnership) because none of the
members of the new partnerships
(partnership AB, partnership CD, and
partnership DE) owned an interest of more
than 50 percent in the capital and profits of
partnership ABCDE.

(ii) Partnership ABCDE distributes
Blackacre to A and B and titles Blackacre in
the names of A and B. A and B then
contribute Blackacre to partnership AB in
exchange for interests in partnership AB.
Partnership ABCDE will be treated as
following the assets-up form described in
paragraph (d)(2)(ii)(B) of this section for
Federal income tax purposes.

(iii) Partnership ABCDE distributes
Whiteacre to C and D and titles Whiteacre in
the names of C and D. C and D then
contribute Whiteacre to partnership CD in
exchange for interests in partnership CD.
Partnership ABCDE will be treated as
following the assets-up form described in
paragraph (d)(2)(ii)(B) of this section for
Federal income tax purposes.

(iv) Partnership ABCDE does not liquidate
under state law so that, in form, the assets
in new partnership DE are not considered to
have been transferred under state law.
Partnership ABCDE will be treated as
undertaking the assets-over form described in
paragraph (d)(2)(i)(B) of this section for
Federal income tax purposes with respect to
the assets of partnership DE. Thus,
partnership ABCDE will be treated as
contributing Redacre to partnership DE in
exchange for interests in partnership DE; and,
immediately thereafter, partnership ABCDE
will be treated as distributing interests in
partnership DE to D and E in liquidation of
their interests in partnership ABCDE.
Partnership ABCDE then terminates.

(5) Prescribed form not followed in
certain circumstances. If any
transactions described in paragraph
(d)(2) of this section are part of a larger
series of transactions, and the substance
of the larger series of transactions is
inconsistent with following the form
prescribed in such paragraph, the
Commissioner may disregard such form,
and may recast the larger series of
transactions in accordance with their
substance.

(6) Effective date. This paragraph (d)
is applicable to partnership divisions
occurring on or after the date final
regulations are published in the Federal
Register.

Par. 3. Section 1.743-1 is amended by
adding two sentences to the end of
paragraph (h)(1).

§1.743-1 Optional adjustment to basis of
partnership property.
* * * * *

(h) * % %

(1) * * * When a resulting
partnership that is considered a
continuation of a merged or
consolidated partnership under section
708(b)(2)(A) has a basis adjustment in
property held by the merged or
consolidated partnership that is
considered terminated under § 1.708—
1(c)(1) (as a result of the resulting
partnership acquiring an interest in
such merged or consolidated
partnership, see § 1.708-1(c)(3)), the
resulting partnership will continue to
have the same basis adjustments with
respect to property distributed (see
§1.708-1(c)(4), Example 4(v)) by the
terminated partnership to the resulting
partnership, regardless of whether the
resulting partnership makes a section
754 election. The portion of the
resulting partnership’s adjusted basis in
its assets attributable to the basis
adjustment with respect to the property
distributed by the terminating
partnership must be segregated and
allocated solely to the partners who
were partners in the resulting
partnership immediately before the
merger or consolidation.

* * * * *

Par. 4. Section 1.752—1 is amended as
follows:

1. A sentence is added to the end of
paragraph (f).

2. The current Example in paragraph
(g) is redesignated as Example 1.

3. Example 2 is added in paragraph
(8).

§1.752-1 Treatment of partnership
liabilities.
* * * * *

(f) * * * When two or more
partnerships merge or consolidate under
section 708(b)(2)(A), as described in
§1.708-1(c)(2)(i), increases and
decreases in partnership liabilities
associated with the merger or
consolidation are netted by the partners
in the terminating partnership and the
resulting partnership to determine the
effect of the merger under section 752.

(g] * * %

Example 1. * * *

Example 2. Merger or consolidation of
partnerships holding property encumbered
by liabilities. () B owns a 70 percent interest
in partnership T. Partnership T’s sole asset is
property X, which is encumbered by a $900
liability. Partnership T’s adjusted basis in
property X is $600, and the value of property
X is $1,000. B’s adjusted basis in its
partnership T interest is $420. B also owns
a 20 percent interest in partnership S.
Partnership S’s sole asset is property Y,
which is encumbered by a $100 liability.

Partnership S’s adjusted basis in property Y
is $200, the value of property Y is $1,000,
and B’s adjusted basis in its partnership S
interest is $40.

(ii) Partnership T and partnership S merge
under section 708(b)(2)(A). Under section
708(b)(2)(A) and § 1.708-1(c)(1), partnership
T is considered terminated and the resulting
partnership is considered a continuation of
partnership S. Partnerships T and S
undertake the form described in §1.708—
1(c)(2)(i) for the partnership merger. Under
§1.708-1(c)(2)(i), partnership T contributes
property X and its $900 liability to
partnership S in exchange for an interest in
partnership S. Immediately thereafter,
partnership T distributes the interests in
partnership S to its partners in liquidation of
their interests in partnership T. B owns a 25
percent interest in partnership S after
partnership T distributes the interests in
partnership S to B.

(iii) Under paragraph (f) of this section, B
nets the increases and decreases in its share
of partnership liabilities associated with the
merger of partnership T and partnership S.
Before the merger, B’s share of partnership
liabilities was $650 (B had a $630 share of
partnership liabilities in partnership T and a
$20 share of partnership liabilities in
partnership S immediately before the
merger). B’s share of S’s partnership
liabilities after the merger is $250 (25 percent
of S’s total partnership liabilities of $1,000).
Accordingly, B has a $400 net decrease in its
share of S’s partnership liabilities. Thus, B is
treated as receiving a $400 distribution from
partnership S under section 752(b). Because
B’s adjusted basis in its partnership S interest
before the deemed distribution under section
752(b) is $460 ($420 + $40), B will not
recognize gain under section 731. After the
merger, B’s adjusted basis in its partnership
S interest is $60.

* * * * *

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 00-14 Filed 1-10-00; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 206

RIN 1010-ACO09

Workshops on Further Supplementary
Proposed Rule—Establishing Oil Value
for Royalty Due on Federal Leases

AGENCY: Minerals Management Service,
Interior.

ACTION: Notice of cancellation and
rescheduling of public workshop.

SUMMARY: The Minerals Management
Service (MMS) is giving notice that it is
canceling the public workshop for
Albuquerque, New Mexico, concerning
the further supplementary proposed
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rule. The MMS is rescheduling the
workshop as described in this notice.

DATES: The workshop will be held in
Lakewood, Colorado, on January 18,
2000, beginning at 1 p.m. and ending at
5 p.m., Mountain time.

ADDRESSES: The workshop will be held
at the Minerals Management Service,
Auditorium, Building 85, Denver
Federal Center, Lakewood, Colorado
80225, telephone number (303) 231—
3386.

FOR FURTHER INFORMATION CONTACT:
David S. Guzy, Chief, Rules and
Publications Staff, Minerals
Management Service, Royalty
Management Program, P.O. Box 25165,
MS 3021, Denver, Colorado 80225—
0165, telephone (303) 231-3432, fax
number (303) 231-3385, e-mail
David__Guzy@mms.gov.

SUPPLEMENTARY INFORMATION: The MMS
published notice (64 FR 73458,
December 30, 1999) of three public
workshops concerning the further
supplementary proposed rule on
Federal oil valuation (64 FR 73820,
December 30, 1999). However, due to
scheduling conflicts with the workshop
in Albuquerque, interested parties
requested that MMS reschedule that
workshop. In response to that request,
MMS hereby cancels the workshop in
Albuquerque and gives notice of a new
workshop in Lakewood, Colorado, as
described in the DATES and ADDRESSES
sections of this notice. MMS is not
making any changes to the workshops
scheduled for Houston, Texas, or
Washington, DC. Public attendance may
be limited to the space available. We
encourage a workshop atmosphere;
members of the public are encouraged to
participate in a discussion of the further
supplementary proposed rule. For
building security measures, each person
may be required to present a picture
identification to gain entry to the
workshops.

Dated: January 6, 2000.
Lucy Querques Denett,
Associate Director for Royalty Management.
[FR Doc. 00-640 Filed 1-10-00; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR PART 110
[CGD11-99-009]
RIN 2115-AA98

Anchorage Regulation; San Francisco
Bay, California

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
amend the regulations for the existing
special anchorage area in Richardson
Bay, adjacent to San Francisco Bay,
California by modifying the explanatory
note accompanying the designation of
the special anchorage. This explanatory
information is provided at the request of
local authorities and is intended to
facilitate safe navigation by calling
mariners’ attention to local regulations
governing the anchorage area.

DATES: Comments must be received on
or before March 13, 2000.

ADDRESSES: Comments may be mailed to
Commanding Officer, Coast Guard
Marine Safety Office San Francisco Bay,
Bldg. 14, Coast Guard Island, Alameda,
CA 94501, ATTN: LT Drew Cheney. The
comments and other materials
referenced in this notice will be
available for inspection and copying at
the Marine Safety Office. Normal office
hours are between 7:30 a.m. and 4 p.m.,
Monday through Friday, except
holidays. Comments may also be hand
delivered to this address.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Brian Tetreault,
Vessel Traffic Management Section,
Coast Guard Eleventh District/Pacific
Area, Bldg. 50-6 Coast Guard Island,
Alameda, CA 94501, telephone (510)
437-2951, email:
btetreault@d11.uscg.mil.
SUPPLEMENTARY INFORMATION:

Request for Comments

Interested persons are invited to
participate in this proposed rulemaking
by submitting written views, data or
arguments to the office listed under
ADDRESS in this preamble. Persons
submitting comments should include
their names and addresses, identify the
docket number for the regulations
(CGD11-99-009), the specific section of
the proposal to which their comments
apply, and give reasons for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose

a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. The regulations
may be changed in light of the
comments received. All comments
received before the expiration of the
comment period will be considered
before final action is taken on this
proposal.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the U.S.
Coast Guard Marine Safety Office at the
Address under ADDRESSES. The request
should include the reasons why a
hearing would be beneficial. If it
determines that the opportunity for oral
presentations will aid this rulemaking,
the Coast Guard will hold a public
hearing at a time and place announced
by a later notice in the Federal Register.

Background and Purpose

The Coast Guard proposes to revise
the “Note” accompanying the special
anchorage regulations, 33 CFR 110.126a,
for San Francisco Bay. The proposed
regulations will amend the explanatory
information provided regarding local
authority and requirements.

Discussion of Proposed Regulation

A special anchorage is an area where
vessels less than 20 meters in length are
not required to make sound signals
while anchored or display anchor lights
as would otherwise be required under
the Navigation Rules. Richardson Bay
was designated a special anchorage area
in 1969, and the regulations were
amended in 1980. The special
anchorage designation is marked on the
chart of the area and referenced in the
Coast Pilot for the convenience of
mariners. Local authorities also exercise
jurisdiction over this water area and
have enacted ordinances further
regulating vessel activity. These local
authorities have encountered confusion
on the part of mariners about the
applicable requirements and the
concurrent exercise of authority by both
federal and local entities. The
Richardson Bay Regional Agency has
asked the Coast Guard to update the
explanatory note accompanying the
Federal anchorage regulations regarding
the existence of local authority and
ordinances. The Coast Guard believes
that providing accurate and current
information regarding applicable
authority and requirements would be in
the best interest of safe and efficient
navigation. The proposed amendment to
this regulation does not alter the special
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anchorage area designation or change
the dimensions of the anchorage area.

Regulatory Evaluation

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (44 FR 11040, February
26, 1979). Due to the mainly
administrative nature of this change, the
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10(e) of the regulatory
policies and procedures of Department
of Transportation is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq), the Coast Guard
must consider whether this proposed
rule will have a significant economic
impact on a substantial number of small
entities. “Small entities” may include
small businesses and not-for-profit
organizations that are not dominant in
their respective fields, and
governmental jurisdictions with
populations less than 50,000. For the
same reasons set forth in the above
Regulatory Evaluation, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule is not expected to have a significant
economic impact on any substantial
number of entities, regardless of their
size.

Assistance For Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121), the Coast Guard wants to
assist small entities in understanding
this proposed rule so that they can
better evaluate its effects on them and
participate in the rule making process.
If your small business or organization is
affected by this rule and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Commander Brian Tetreault,
at the address contained in the
paragraph entitled FOR FURTHER
INFORMATION CONTACT.

Collection of Information

This proposed regulation contains no
collection of information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
sufficient implications for federalism to
warrant the preparation of a Federalism
Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this proposed
regulation and concluded that under
Chapter 2.B.2. of Commandant
Instruction M16475.1C, Figure 2-1,
paragraph (34)(f), it will have no
significant environmental impact and it
is categorically excluded from further
environmental documentation.

Unfunded Mandates

Under the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4), the
Coast Guard must consider whether this
proposed rule will result in an annual
expenditure by state, local, and tribal
governments, in the aggregate of $100
million (adjusted annually for inflation).
If so, the Act requires that a reasonable
number of regulatory alternatives be
considered, and that from those
alternatives, the least costly, most cost-
effective, or least burdensome
alternative that achieves the objective of
the rule be selected.

No state, local, or tribal government
entities will be affected by this rule, so
this rule will not result in annual or
aggregate costs of $100 million or more.
Therefore, the Coast Guard is exempt
from any further regulatory
requirements under the Unfunded
Mandates Act.

Taking of Private Property

This proposed rule will not effect a
taking of private property or otherwise
have taking implications under E.O.
12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in section 3(a) and 3(b)(2) of
E.O. 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under E.O.
13045, Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not concern an
environmental risk to health or risk to
safety that may disproportionately affect
children.

List of Subjects in 33 CFR Part 110
Anchorage grounds.

Proposed Regulation

For the reasons set out in the
preamble, the Coast Guard proposes to
amend subpart A of part 110, Title 33,
Code of Federal Regulations as follows:

PART 110—[AMENDED]

1. The authority citation for Part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035, 2071; 49 CFR 1.46; and 33
CFR 1.05-1(g).

§110.126 [Amended]

2. The “Note” following § 110.1264, is
revised to read as follows:
* * * * *

Note: Mariners anchoring in the special
anchorage area should consult applicable
ordinances of the Richardson Bay Regional
Agency and the County of Marin. These
ordinances establish requirements on matters
including the anchoring of vessels,
placement of moorings, and use of anchored
and moored vessels within the special
anchorage area. Information on these local
agency requirements may be obtained from
the Richardson Bay Harbor Administrator.

Dated: December 10, 1999.

T.H. Collins,

Vice Admiral, USCG, Commander, Eleventh
Coast Guard District.

[FR Doc. 00-586 Filed 1-10-00; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF EDUCATION
34 CFR Chapter VI

Student Financial Assistance

AGENCY: Department of Education.
ACTION: Correction.

SUMMARY: On December 30, 1999, we
published a document in the Federal
Register (64 FR 73458 through 73460)
announcing our intention to establish
negotiated rulemaking committees
under title IV of the Higher Education
Act of 1965, as amended. The document
included a tentative schedule of
negotiated rulemaking sessions. The
dates for the first negotiated rulemaking
sessions for both Committee I and
Committee II have changed. This
document corrects the dates for the first
negotiated rulemaking sessions.

DATES: The first negotiated rulemaking
session for Committee I will be February
3—4 and the first negotiated rulemaking
session for Committee IT will be
February 7-8.

FOR FURTHER INFORMATION CONTACT: Beth
Grebeldinger, U.S. Department of
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Education, 400 Maryland Ave., SW.,
ROB-3, Washington, DC 20202-5257.
Telephone: (202) 205-8822. If you use a
telecommunications device for the deaf
(TDD) you may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.

Individuals with disabilities may
obtain this document in an alternate
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact person listed in
the preceding paragraph.

Electronic Access to This Document

You may view this document, in Text
or Adobe portable document format
(pdf) on the World Wide Web at any of
the following sites:
http://ocfo.ed.gov/fedreg/htm
http://www.ed.gov/news.html
http://www.ed.gov/legislation/HEA/

rulemaking
To use the pdf you must have the Adobe
Acrobat Reader Program with Search,
which is available free at the first of the
previous sites. If you have questions
about using the pdf, call the U.S.
Government Printing Office toll free at
1-888-293-6498.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
access at: http://www.access.gpo.gov/nara/
index.html.

Program Authority: 20 U.S.C. 1098a.

Dated: January 5, 2000.

(Catalog of Federal Domestic Assistance
Number does not apply.)

Richard W. Riley,

Secretary of Education.

[FR Doc. 00-549 Filed 1-10-00; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[085-1085a; FRL-6517-8]

Approval and Promulgation of
Implementation Plans; State of Kansas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve
State Implementation Plan (SIP)
revisions submitted by the state of
Kansas. These revisions include revising
and renumbering regulatory definitions,
streamlining opacity requirements,
expanding testing of gasoline delivery
vehicles, and methods for calculating
actual emissions.

In the final rules section of the
Federal Register, EPA is approving the
state’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision amendment and anticipates no
relevant adverse comments. A detailed
rationale for the approval is set forth in
the direct final rule. If no relevant
adverse comments are received in
response to this rule, no further activity
is contemplated in relation to this rule.
If EPA receives relevant adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing by February 10, 2000.
ADDRESSES: Comments may be mailed to
Christopher D. Hess, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.

FOR FURTHER INFORMATION CONTACT: MTr.
Hess at (913) 551-7213 or
hess.christopher@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of the Federal Register.

Dated: November 29, 1999.
Dennis Grams, P.E.,
Regional Administrator, Region VII.
[FR Doc. 00-269 Filed 1-10-00; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AF56

Endangered and Threatened Wildlife
and Plants; Notice of Reopening of
Comment Period on the Proposed Rule
To List the Alabama Sturgeon as
Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; notice of
reopening of comment period.

SUMMARY: We, the Fish and Wildlife
Service, give notice that we are
reopening the comment period on the
proposed rule to list the Alabama
sturgeon (Scaphirhynchus suttkusi) as
endangered. We are reopening the
comment period to enter into the record

Dr. Stephen Fain’s 1999 study, The
Development of a DNA Procedure for
the Forensic Identification of Caviar,
and any comments we receive related
specifically to the relationship of this
study, as it pertains to the proposed
listing of the Alabama sturgeon as
endangered. We invite all interested
parties to submit comments on this
study as it relates to the proposed
determination.
DATES: We will accept comments until
February 10, 2000. We will consider any
comments received by the closing date
in the final decision on this proposal.
ADDRESSES: If you wish to comment,
you may submit your comments by any
one of several methods. You may mail
or hand-deliver comments to the Field
Supervisor, U.S. Fish and Wildlife
Service, Mississippi Field Office, 6578
Dogwood View Parkway, Jackson,
Mississippi 39213. You may also
comment via the Internet to paul—
hartfield@fws.gov. See SUPPLEMENTARY
INFORMATION for comment procedures.
To obtain a copy of the
aforementioned study, you can
download or print one from http://
endangered.fws.gov/listing/index.htm
(under Announcements) or contact
Kelly Bibb at 404/679-7132 (phone) or
404/679-7081 (facsimile) to receive a
faxed or mailed copy.
FOR FURTHER INFORMATION CONTACT: Paul
Hartfield (see ADDRESSES section), 601/
321-1125; facsimile 601/965—4340.
SUPPLEMENTARY INFORMATION:

Background

The Alabama sturgeon is a small
freshwater sturgeon that was historically
found only in the Mobile River Basin of
Alabama and Mississippi. The Alabama
sturgeon’s historic range once included
about 1,600 kilometers (km) (1,000
miles (mi)) of the Mobile River system
in Alabama (Black Warrior, Tombigbee,
Alabama, Coosa, Tallapoosa, Mobile,
Tensaw, and Cahaba rivers) and
Mississippi (Tombigbee River). Since
1985, all confirmed captures of this fish
have been from a short, free-flowing
reach of the Alabama River below
Miller’s Ferry and Claiborne Locks and
Dams in Clarke, Monroe, and Wilcox
counties, Alabama. The decline of the
Alabama sturgeon is attributed to over-
fishing, loss and fragmentation of
habitat as a result of historical
navigation-related development, and
water quality degradation. Current
threats primarily result from its small
population numbers and its inability to
offset mortality rates with reproduction
and recruitment.

On March 26, 1999, we published a
rule proposing endangered status for the
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Alabama sturgeon in the Federal
Register (64 FR 14676). Section
4(b)(5)(E) of the Act (16 U.S.C. 1531 et
seq.) requires that we hold a public
hearing if it is requested within 45 days
of the publication of the proposed rule.
Sheldon Morgan, Chairman, Alabama-
Tombigbee Rivers Coalition, requested a
public hearing within the allotted time
period. On May 25, 1999, we published
a notice in the Federal Register
announcing a public hearing and
extending the comment period until
July 5, 1999 (64 FR 28142). We held a
public hearing on June 24, 1999, at the
Montgomery Civic Center in
Montgomery, Alabama. We published
another extension of the comment
period on July 12, 1999 (64 FR 37492).
While the proposed rule was out for
comment, we received a wide range of
comments on numerous issues which
will be addressed in our final
determination. The purpose of
reopening the comment period through
February 10, 2000, is to enter into the
record Dr. Stephen Fain’s 1999 study,
The Development of a DNA Procedure
for the Forensic Identification of Caviar,
and any comments we receive that
address the relationship of this study to
the proposed listing of the Alabama
sturgeon as endangered.

Public Comments Solicited

We intend that any final action
resulting from this proposal will be as
accurate and as effective as possible.
Therefore, we request comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning this
study and its relation to the proposed
rule. In making a final decision, we will
take into consideration the comments
we receive and their relationship to the
proposed action. Such communications
may lead to a final determination that
differs from this proposal.

The previous comment period on this
proposal closed on September 10, 1999.
To allow all interested parties time to
submit their comments for the record,
we are reopening the comment period
until February 10, 2000.

Please submit Internet comments as

an ASCII file, avoiding the use of special

characters and any form of encryption.
Please also include “Attention:

[Alabama sturgeon]” and your name and

return address in your Internet message.
If you do not receive a confirmation
from the system that we have received
your Internet message, contact us
directly at the above address or by

telephone at 601/965—4900. Finally, you

may hand-deliver comments to the
above address. Our practice is to make
comments, including names and home
addresses of respondents, available for
public review during regular business
hours. Individual respondents may
request that we withhold their home
address from the rulemaking record,
which we will honor to the extent
allowable by law. There also may be
circumstances in which we would
withhold from the rulemaking record a
respondent’s identity, as allowable by
law. If you wish us to withhold your
name and/or address, you must state
this prominently at the beginning of
your comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials or
organizations or businesses, available
for public inspection in their entirety.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

References Cited

Fain, S.R., J.P. Lemay, J. Shafer, R.M.
Hoesch, and B.H. Hamlin. 1999.
Unpublished report. National Fish
and Wildlife Forensics Laboratory,
Ashland, OR. 23 pp. with figures.

Author

The primary author of this notice is
Paul Hartfield (see ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: January 4, 2000.

H. Dale Hall,

Acting Regional Director, Fish and Wildlife
Service.

[FR Doc. 00-564 Filed 1-10-00; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 226
[1.D. 110599D]
RIN 0648-AL82

Designated Critical Habitat:
Reproposed Critical Habitat for
Johnson’s Seagrass; Notice of Public
Hearing

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; notice of public
hearing.

SUMMARY: NMFS has scheduled an
additional public hearing to be held on
the proposed designation of critical
habitat for threatened Johnson’s
seagrass.

DATES: The public hearing will be held
from 1:00 p.m. to 4:00 p.m. on January
31, 2000.

ADDRESSES: The public hearing will be
held in the Annex Building of NMFS’
Southeast Fisheries Science Center, 75
Virginia Beach Drive, Miami, FL. A sign
will be posted in the main lobby
directing people to the building located
to the left rear of the main building.
FOR FURTHER INFORMATION CONTACT:
Layne Bolen, Panama City Laboratory,
Protected Resources Division, NMFS,
850-234-6541 ext. 237,
layne.bolen@noaa.gov, or Marta
Nammack, Office of Protected
Resources, NMFS, 301-713-1401,
marta.nammack@noaa.gov.
SUPPLEMENTARY INFORMATION: On
December 2, 1999 (64 FR 67536), NMFS
published a reproposed rule to
designate critical habitat for Johnson’s
seagrass under the Endangered Species
Act. Public comments were solicited, a
public hearing was announced, and the
comment period was set to expire on
January 3, 2000. NMFS extended the
public comment period to February 2,
2000 (65 FR 111, January 3, 2000), in
order to provide at least 60 days for
public comment following publication
in the Federal Register. NMFS has now
scheduled an additional public hearing
(see DATES and ADDRESSES).

Dated: January 6, 2000.
Don Knowles,
Director, Office of Protected Resources.
[FR Doc. 00-629 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE
Farm Service Agency

Notice of Request for Extension and
Revision of a Currently Approved
Information Collection

AGENCY: Farm Service Agency, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Farm Service
Agency'’s intention to request an
extension and a revision to an approved
information collection in support of the
Disaster Assistance Program. The
collection requirements have been
revised to make clearer the purpose of
determining an area eligible to receive
emergency loans. The collection
requirements have also been revised to
amend the total burden hours reflected
in the number of requests for Secretarial
natural disaster assistance during the
1999 crop year.
DATES: Comments on this notice must be
received on or before March 13, 2000, to
be assured of consideration.
ADDITIONAL INFORMATION OR COMMENTS:
Comments may be sent to Diane Sharp,
Director, Production, Emergencies, and
Compliance Division, Farm Service
Agency, United States Department of
Agriculture, STOP 0517, 1400
Independence Avenue, SW.,
Washington, DC 20250-0517, telephone
(202) 720-7641, e-mail
Diane__Sharp@wdc.fsa.usda.gov.
FOR FURTHER INFORMATION CONTACT:
Helen Smith, at the above address and
phone number.
SUPPLEMENTARY INFORMATION:

Title: Disaster Assistance (General).

OMB Control Number: 0560-0170.

Expiration Date of Approval:
December 31, 2000.

Type of Request: Extension and
Revision of Currently Approved
Information Collection.

Abstract: The information collected
under OMB Number 0560-0170, as
identified above, is needed for FSA to
effectively administer the regulations
relating to identifying disaster areas,
thereby making qualified farmers and
ranchers who have suffered weather-
related physical and production losses
in such areas, eligible for emergency
loans. However, before emergency loans
can become available, information
needs to be collected to determine if the
disaster areas meet the criteria of having
a qualifying loss in order to be
considered an eligible county. The
information collection will be used to
determine the county eligibility.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .4205 hour per
response.

Respondents: Farmers and ranchers.

Estimated Number of Respondents:
2,454.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 1,032.

Comments are sought on these
requirements including: (a) Whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
Agency'’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection should be sent to the Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 and to Diane
Sharp, Director, Production,
Emergencies, and Compliance Division,
Farm Service Agency, United States
Department of Agriculture, STOP 0517,
1400 Independence Avenue, SW.,
Washington, DC 20250—-0517, telephone
(202) 720-7641, e-mail
Diane Sharp@wdc.fsa.usda.gov.

Comments regarding paperwork
burden will be summarized and

included in the request for OMB
approval of the information collection.
All comments will also become a
matter of public record.
Signed at Washington, DC, on January 4,
2000.
Keith Kelly,
Administrator, FSA.
[FR Doc. 00-577 Filed 1-10-00; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Food Stamp Program: Agency
Information Collection Activities:
Proposed Collection; Comment
Request; Disaster Food Stamp
Assistance

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
proposed information collections. This
information collection is based on the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act and Section
5(h) of the Food Stamp Act of 1977, as
amended, which provide the Secretary
of Agriculture with the authority to
develop an emergency food stamp
program to address the needs of families
temporarily in need of food assistance
after a disaster. The information
collection under this notice is required
for the establishment and operation of
emergency food stamp assistance
programs.

DATES: Written comments must be
received on or before March 13, 2000.
ADDRESSES: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who respond, including
through the use of appropriate
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automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to
Margaret Batko, Assistant Branch Chief,
Certification Policy Branch, Program
Development Division, Food and
Nutrition Service, U.S. Department of
Agriculture, 3101 Park Center Drive,
Alexandria, VA 22302. Comments may
also be faxed to the attention of Ms.
Batko at (703) 305—2486. The internet
address is:
Margaret.Batko@FNS.USDA.GOV. All
written comments will be open for
public inspection at the office of the
Food and Nutrition Service during
regular business hours (8:30 a.m. to 5
p.m., Monday through Friday) at 3101
Park Center Drive, Alexandria, Virginia
22302, Room 720.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
be a matter of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Ms. Batko at (703)
305-2516.

SUPPLEMENTARY INFORMATION:

Title: Emergency Food Stamp
Assistance for Victims of Disasters.

OMB Number: 0584—0336.

Form Number: Not a form.

Expiration Date: 1/31/2000.

Type of Request: Extension of a
currently approved information
collection.

Abstract: Pursuant to the Robert T.
Stafford Disaster Relief and Emergency
Assistance Act and Section 5(h) of the
Food Stamp Act of 1977, as amended,
the Secretary of Agriculture has the
authority to develop an emergency food
stamp program to address the temporary
food needs of families following a
disaster. The information collection
under this notice is required to be
provided by households in order to
determine eligibility for emergency food
stamp benefits as the result of a disaster.

The number of disasters that occur
annually and the average number of
households affected by disasters cannot
be accurately predicted. In reviewing
the number of disasters for the last four
fiscal years, we found that although the
number of disasters remained relatively
constant, most disasters covered small
geographic areas and affected small
populations resulting in a decreased
reporting burden. In 1996, there were
six disasters with the number of
disaster-affected households ranging
from 143 to 186,488. In 1997 there were
six disasters and the number of disaster-
affected households ranged from 108 to
2,361. In 1998, there were eight

disasters and the number of disaster-
affected households ranged from 15 to
4,254. In 1999, there were three
disasters, and the number of disaster-
affected households ranged from 495 to
2,610. Based on this data we calculated
an estimated burden of 26,401 hours.
We wish to emphasize that although
this estimate of burden hours represents
a significant decline from our prior
estimate of 48,114 hours, the number
and magnitude of disasters cannot be
accurately estimated, and that although
the annual number of affected
households (respondents) averaged
63,362 per year over the last four years,
in 1992 and 1994, there were single
disasters with 206,735 and 242,834
applicant households, respectively. We
anticipate that disasters of this
magnitude will occur in the future.

Affected Public: Food Stamp
recipients; State and local governments.

Estimated Number of Respondents:
63,362.

Estimated Time per Response: 25
minutes.

Estimated Total Annual Burden:
26,401 hours.

Dated: November 23, 1999.
George A. Braley,

Acting Administrator, Food and Nutrition
Service.

[FR Doc. 00-551 Filed 1-10-00; 8:45 am]
BILLING CODE 3410-30-U

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Form FNS-209,
Status of Claims Against Households

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
proposed information collections.
Sections 11, 13, and 16 of the Food
Stamp Act of 1977 (the Act) are the
bases for the information collected on
Form FNS-209, Status of Claims
Against Households. Section 11 of the
Act requires that State agencies submit
reports and other information that are
necessary to determine compliance with
the Act and its implementing
regulations. Section 13 of the Act
requires State agencies to establish
claims and collect overpayments to
households. Section 16 of the Act
authorizes State agencies to retain a

portion of what is collected. The FNS—
209 is used as the mechanism for State
agencies to report the claim
establishment, collection and retention
amounts.

DATES: Written comments must be
submitted on or before March 13, 2000
to be assured consideration.
ADDRESSES: Send comments to Barbara
Hallman, Chief, State Administration
Branch, Food and Nutrition Service,
USDA, 3101 Park Center Drive,
Alexandria, VA, 22302.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate,
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

All comments will be summarized
and included in the request for Office of
Management and Budget approval of the
information collection. All comments
will become a matter of public record.
FOR FURTHER INFORMATION CONTACT:
Daniel Wilusz, (703) 305—2391.
SUPPLEMENTARY INFORMATION:

Title: Status of Claims Against
Households.

OMB Number: 0584—0069.

Form Number: FNS-209.

Expiration Date: December 31, 1999.

Type of Request: Extension of a
currently approved collection with no
change in burden hours.

Abstract: The Food Stamp Program
regulations at 7 CFR 273.18 require that
State agencies establish, collect and
efficiently manage food stamp recipient
claims. Section 273.18(i) requires State
agencies to submit at the end of every
quarter the completed Form FNS-209,
Status of Claims Against Households.
The information required for the FNS—
209 report is obtained from a State
accounting system responsible for
establishing claims, sending demand
letters, collecting claims, and managing
other claim activity. In general, State
agencies must report the following
information on the FNS-209: the
current outstanding aggregate claim
balance; claims established; collections;
any balance and collection adjustments;



Federal Register/Vol. 65, No. 7/Tuesday, January 11, 2000/ Notices

1587

and the amount to be retained for
collecting non-agency error claims. The
burden associated with establishing
claims (demand letters) and the
Treasury Offset Program, both of which
are also used to complete the FNS-209,
are already approved under OMB
burden numbers 0584-0492 and 0584—
0446 respectively.

The estimated annual burden is 742
hours. This is the same as the currently
approved burden. This estimate
includes the time it takes each State
agency to accumulate and tabulate the
data necessary to complete the report
four times per year.

Affected Public: State governments.

Estimated Number of Respondents:
53.

Estimated Time Per Response: 3.5
hours.

Estimated Total Annual Burden: 742
hours.

Dated: January 3, 2000.
Samuel Chambers, Jr.,
Administrator, Food and Nutrition Service.
[FR Doc. 00-587 Filed 1-10-00; 8:45 am]
BILLING CODE 3410-30-U

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Information Collection Activity;
Comment Request
AGENCY: Rural Utilities Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35, as amended), the
Rural Utilities Service (RUS) invites
comments on this information
collection for which RUS intends to
request approval from the Office of
Management and Budget (OMB).

DATES: Comments on this notice must be
received by March 13, 2000.

FOR FURTHER INFORMATION CONTACT: F.
Lamont Heppe, Jr., Program
Development & Regulatory Analysis,
Rural Utilities Service, USDA, 1400
Independence Ave., SW., STOP 1522,
Room 4034 South Building,
Washington, D.C. 20250-1522.
Telephone: (202) 720-0736. FAX: (202)
720-4120.

SUPPLEMENTARY INFORMATION:

Title: 7 CFR 1717, Subpart Y,
Settlement of Debt Owed by Electric
Borrowers.

OMB Control Number: 0572—-0116.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The Rural Utilities Service
(RUS) makes mortgage loans and loan
guarantees to electric systems to provide
and improve electric service in rural
areas pursuant to the Rural
Electrification Act of 1936, as amended
(7 U.S.C. 901 et seq.) (RE Act). This
information collection requirement
stems from passage of P. L. 104—127, on
April 4, 1996, which amended section
331(b) of the Consolidated Farm and
Rural Development Act (7 U.S.C. 1921
et seq.) to extend to RUS the Secretary
of Agriculture’s authority to settle debts
with respect to loans made or
guaranteed by RUS. Only those electric
borrowers that are unable to fully repay
their debts to the government and who
apply to RUS for relief will be affected
by this information collection.

The collection will require only that
information which is essential for
determining: the need for debt
settlement; the amount of relief that is
needed; the amount of debt that can be
repaid; the scheduling of debt
repayment; and, the range of
opportunities for enhancing the amount
of debt that can be recovered. The
information to be collected will be
similar to that which any prudent
lender would require to determine
whether debt settlement is required and
the amount of relief that is needed.
Since the need for relief is expected to
vary substantially from case to case, so
will the required information collection.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 3,000 hours per
response.

Respondents: Not-for-profit
institutions and other businesses.

Estimated Number of Respondents: 2.

Estimated Number of Responses per
Respondent: 1.

Estimate Total Annual Burden on
Respondents: 6,000 hours.

Copies of this information collection
can be obtained from Bob Turner,
Program Development and Regulatory
Analysis, Rural Utilities Service at (202)
720-0696.

Comments are invited on (a) Whether
the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumption used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other

technological collection techniques or
other forms of information technology.
Comments may be sent to F. Lamont
Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, 1400 Independence Ave.,
SW., Stop 1522, Room 4034 South
Building, Washington, D.C. 20250-1522.
All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: January 5, 2000.
Christopher A. McLean,
Acting Administrator, Rural Utilities Service.
[FR Doc. 00-588 Filed 1-10-00; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

President’s Export Council
Subcommittee on Export
Administration; Notice of Partially
Closed Meeting

The President’s Export Council
Subcommittee on Export
Administration (PECSEA) will meet on
January 26, 2000, 2 p.m., at the U.S.
Department of Commerce, Herbert C.
Hoover Building, Room 3407, 14th
Street between Pennsylvania and
Constitution Avenues, NW.,
Washington, DC. The PECSEA provides
advice on matters pertinent to those
portions of the Export Administration
Act, as amended, that deal with United
States policies of encouraging trade with
all countries with which the United
States has diplomatic or trading
relations and of controlling trade for
national security and foreign policy
reasons.

General Session

1. Opening remarks by the Chairman.

2. Presentation of papers or comments
by the public.

3. Update on Administration export
control initiatives.

4. Task Force reports.

Closed Session

5. Discussion of matters properly
classified under Executive Order 12958,
dealing with the U.S. export control
program and strategic criteria related
thereto.

The General Session of the meeting is
open to the public and a limited number
of seats will be available. Reservations
are not required. To the extent time
permits, members of the public may
present oral statements to the PECSEA.
Written statements may be submitted at
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any time before or after the meeting.
However, to facilitate distribution of
public presentation materials to
PECSEA members, the PECSEA suggests
that public presentation materials or
comments be forwarded before the
meeting to the address listed below: Ms.
Lee Ann Carpenter, Advisory
Committees—MS: 3876, Bureau of
Export Administration, 15th St. &
Pennsylvania Ave., NW, U.S.
Department of Commerce, Washington,
DC 20230.

A Notice of Determination to close
meetings, or portions of meetings, of the
PECSEA to the public on the basis of 5
U.S.C. 522(c)(1) was approved October
25, 1999, in accordance with the Federal
Advisory Committee Act. A copy of the
Notice of Determination is available for
public inspection and copying in the
Central Reference and Records
Inspection Facility, Room 6020, U.S.
Department of Commerce, Washington,
DC. For further information, contact Ms.
Lee Ann Carpenter on (202) 482—-2583.

Dated: January 5, 2000.
Iain S. Baird,

Deputy Assistant Secretary for Export
Administration.

[FR Doc. 00-603 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-33-M

DEPARTMENT OF COMMERCE
International Trade Administration
[A-570-858]

Initiation of Antidumping Investigation:
Citric Acid and Sodium Citrate From
the People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: January 11, 2000.

FOR FURTHER INFORMATION CONTACT:
Sunkyu Kim, AD/CVD Enforcement
Group I, Office 2, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—-2613.

Initiation of Investigation

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department of Commerce’s (the

Department’s) regulations are to 19 CFR
Part 351 (April 1999).

The Petition

On December 15, 1999, the
Department received a petition filed in
proper form by Archer Daniels Midland
Company, Cargill, Incorporated, and
Tate & Lyle Citric Acid, Inc.
(collectively, the petitioners). On
December 20, 1999, the Department
requested further information on
industry support from the petitioners.
The Department received supplemental
information in response to that request
on December 27, 1999.

In accordance with section 732(b) of
the Act, the petitioners allege that
imports of citric acid and sodium citrate
from the People’s Republic of China
(PRC) are being, or are likely to be, sold
in the United States at less than fair
value within the meaning of section 731
of the Act, and that such imports pose
a serious and imminent threat of
material injury to an industry in the
United States.

The Department finds that the
petitioners filed the petition on behalf of
the domestic industry because they are
interested parties as defined in sections
771(9) (C) and (D) of the Act and have
demonstrated sufficient industry
support. See “‘Determination of Industry
Support for the Petition” section, below.

Scope of Investigation

The scope of the investigation
includes all grades and granulation sizes
of citric acid and sodium citrate in any
type of packaging and in either dry form
or in any solution, including, but not
limited to, solutions of water, alcohol
and ether. The scope of the investigation
includes the hydrous and anhydrous
forms of citric acid and the dihydrate
and anhydrous forms of sodium citrate,
otherwise known as citric acid sodium
salt. Sodium citrate includes both
trisodium citrate and monosodium
citrate which are also known as citric
acid trisodium salt and citric acid
monosodium salt, respectively.

Citric acid and sodium citrate are
classifiable under 2918.14.0000 and
2918.15.1000 of the Harmonized Tariff
Schedule of the United States (HTSUS),
respectively. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
under investigation is dispositive.

During our review of the petition, we
discussed the definition of the scope of
the investigation with the petitioners to
ensure that the definition accurately
reflects the products for which they are
seeking relief. As we discussed in the
preamble to the Department’s

regulations, we are setting aside a
period for parties to raise issues
regarding product coverage. See
Antidumping Duties; Countervailing
Duties: Final Rule, 62 FR 27296, 27323
(May 19, 1997). The Department
encourages all parties to submit such
comments by January 25, 2000.
Comments should be addressed to
Import Administration’s Central
Records Unit at Room 1870, U.S.
Department of Commerce, Pennsylvania
Avenue and 14th Street, NW,
Washington, DC 20230. This scope
consultation period is intended to
provide the Department with ample
opportunity to consider all comments
and consult with parties prior to the
issuance of the preliminary
determination.

Determination of Industry Support for
the Petition

Section 732(b)(1) of the Act requires
that a petition be filed on behalf of the
domestic industry. Section 732(c)(4)(A)
of the Act provides that a petition meets
this requirement if the domestic
producers or workers who support the
petition account for: (1) At least 25
percent of the total production of the
domestic like product; and (2) more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for, or opposition to, the
petition.

Section 771(4)(A) of the Act defines
the term “industry” as the producers of
a domestic like product. Thus, to
determine whether the petition has the
requisite industry support, the statute
directs the Department to look to
producers and workers who account for
production of the domestic like product.
The International Trade Commission
(ITC), which is responsible for
determining whether the domestic
industry has been injured, must also
determine what constitutes a domestic
like product in order to define the
industry. While both the Department
and the ITC must apply the same
statutory provision regarding the
domestic like product (section 771(10)
of the Act), they do so for different
purposes and pursuant to separate and
distinct authority. In addition, the
Department’s determination is subject to
limitations of time and information.
Although this may result in different
definitions of the domestic like product,
such differences do not render the
decision of either agency contrary to the
law.1 Section 771(10) of the Act defines

1See Algoma Steel Corp., Ltd. v. United States,
688 F. Supp. 639, 644 (CIT 1988); High Information
Content Flat Panel Displays and Display Glass
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domestic like product as “a product
which is like, or in the absence of like,
most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation,”
i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the petition. In
this case, the petitioners claim that all
citric acid and sodium citrate constitute
one class or kind of merchandise.

Based on our analysis of the
information and arguments presented to
the Department, we have determined
that, for purposes of initiation of this
investigation, there is a single domestic
like product which is defined in the
“Scope of Investigation” section, above.

Moreover, the Department has
determined that the petition and
supplemental information contain
adequate evidence of sufficient industry
support. See January 4, 2000, Initiation
Checklist (public version on file in the
Central Records Unit of the Department
of Commerce, Room B—099). The
petitioners demonstrated that they
account for all of the domestic
production of citric acid; however they
did not provide data on the total
domestic production of sodium citrate.
The Department is aware that U.S.
companies other than the petitioners
purchase citric acid and convert it into
sodium citrate. If we conservatively
estimate the maximum quantity of
sodium citrate produced by non-
petitioning U.S. companies, from
imported citric acid and domestically-
produced citric acid, the petitioners still
account for more than 50 percent of the
U.S. production of citric acid and
sodium citrate. Therefore, the producers
who support the petition account for
more than 50 percent of the production
of the domestic like product. See
January 4, 2000, Initiation Checklist
(public version on file in the Central
Records Unit of the Department of
Commerce, Room B-099).

We received a letter in opposition to
the petition from Proctor & Gamble, Inc.,
which is both a domestic producer of
the subject merchandise, as well as an
importer of subject merchandise from
the PRC. Because Proctor & Gamble, Inc.
is an importer of the subject
merchandise from the PRC, the
Department may disregard Proctor &
Gamble, Inc.’s position, in accordance
with section 732(c)(4)(B)(ii) of the Act.
The Department has disregarded Proctor

Therefor from Japan: Final Determination;
Rescission of Investigation and Partial Dismissal of
Petition, 56 FR 32376, 32380-81 (July 16, 1991).

& Gamble, Inc.’s opposition because,
according to Proctor & Gamble, Inc.,
they are a major purchaser and user of
domestic and imported citric acid and
sodium citrate. However, even if the
Department had considered Proctor &
Gamble, Inc.’s opposition to the
petition, the petitioners, as discussed
above, have demonstrated that they
account for more than 50 percent of the
total production of the domestic like
product. Accordingly, the Department
determines that this petition is filed on
behalf of the domestic industry within
the meaning of section 732(b)(1) of the
Act.

Export Price and Normal Value

The following describes the
allegations of sales at less than fair value
upon which our decision to initiate this
investigation is based. Should the need
arise to use any of this information in
our preliminary or final determinations
for purposes of facts available under
section 776 of the Act, we may re-
examine the information and revise the
margin calculations, if appropriate.

The petitioners identitied 102 known
or potential PRC producers of subject
merchandise. The petitioners based
export price (EP) on brokers’ offers for
the sale of PRC-origin anhydrous citric
acid and sodium citrate in solution to
U.S. purchasers. For citric acid, the
petitioners made deductions from the
starting price for a U.S. distributor
mark-up, U.S. and home market freight
expenses, international movement
expenses, U.S. customs, processing and
harbor fees, and a solution expense. For
sodium citrate, the petitioners made the
same deductions as for citric acid but
did not make a deduction for solution
expense. We adjusted the petitioners’
calculation of EP for sodium citrate to
include a deduction for solution
expense because the starting price
quoted was for sodium citrate in
solution.

Because the PRC is considered a
nonmarket economy (NME) country
under section 771(18) of the Act, the
petitioners based normal value (NV) on
the factors of production valued in a
surrogate country, in accordance with
section 773(c) of the Act. For purposes
of the petition, the petitioners selected
India as the most appropriate surrogate
market economy. The petitioners
developed information on the
representative factors of production for
citric acid in the PRC from their
knowledge of citric acid production in
the PRC. For sodium citrate, the
petitioners based the factors of
production on their experience in
manufacturing the product because the
information available to them did not

include the factors for sodium citrate
production in the PRC.

The petitioners valued raw material
inputs based on publicly available price
data in India. The petitioners identified
the major material input in the
production of citric acid and sodium
citrate as starch. The petitioners valued
starch using the average Indian import
value for a type of starch which most
closely corresponds to the particular
type of starch used by the Chinese
producer, as published in Chemical
Weekly on November 9, 1999. The
petitioners also identified additional
material inputs used in the production
of citric acid and sodium citrate. The
additional material inputs were valued
using both Chemical Weekly and United
Nations Trade Statistics publications.
Where appropriate, the petitioners
adjusted the values reported in
Chemical Weekly to exclude sales and
excise taxes. For starch and other raw
materials, the petitioners increased the
unit value to include estimated
transportation costs. However, because
the petitioners did not provide an
appropriate surrogate value for costs
associated with transporting inputs in
the PRC, we adjusted the petitioners’
normal value calculation by excluding
freight costs associated with
transporting raw material inputs.

To value energy inputs, the
petitioners used publicly available
prices in India, with the exception of
one input. For this particular input, the
petitioners relied on a U.S. producer’s
experience. However, because the
petitioners did not provide an
appropriate surrogate value for the cost
of this input in the PRC, we adjusted the
petitioners’ normal value calculation by
excluding this input’s cost from the
calculation.

For labor and packing materials, the
petitioners estimated the consumption
amounts based on their own
experiences. The petitioners valued
labor based on a regression-based wage
rate, in accordance with 19 CFR 351.408
(c)(3). For packing materials, the
petitioners used 1996—-1997 Indian
import values from the Monthly
Statistics of Foreign Trade of India.

Where appropriate, the petitioners
adjusted the factor values for inflation
using either the Indian wholesale price
index (WPI) or the U.S. WPI for the
period April through June 1999, as
published in the International Monetary
Fund’s International Financial Statistics
(IFS Data). Additionally, the petitioners
converted factors based on Indian
rupees to U.S. dollars using an average
Indian rupee to U.S. dollar exchange
rate from the monthly average rates as
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reported in the IFS Data for the period
April through August 1999.

Finally, for factory overhead, selling,
general, and administrative expenses
(SG&A), and profit, the petitioners used
publicly available financial statements
of Indian metal and chemical producers
as published by the Reserve Bank of
India in 1997.

Based on comparisons of EP to NV, as
adjusted by the Department, the
petitioners estimate dumping margins
ranging from 211.58 to 307.79 percent.

Fair Value Comparisons

Based on the data provided by the
petitioners, there is reason to believe
that imports of citric acid and sodium
citrate from the PRC are being, or are
likely to be, sold at less than fair value.

Allegations and Evidence of Material
Injury and Causation

The petitioners allege that the U.S.
industry producing the domestic like
product is threatened with material
injury by reason of imports of the
subject merchandise sold at less than
NV. The allegations of threat of injury
and causation are supported by relevant
evidence including business proprietary
data from the petitioners and U.S.
Customs import data. The Department
assessed the allegations and supporting
evidence regarding the threat of material
injury and causation and determined
that these allegations are sufficiently
supported by accurate and adequate
evidence and meet the statutory
requirements for initiation. See
Initiation Checklist (public version on
file in the Central Records Unit of the
Department of Commerce, Room B—
099).

Initiation of Antidumping Investigation

We have examined the petition on
citric acid and sodium citrate from the
PRC and have found that it meets the
requirements of section 732 of the Act.
Therefore, we are initiating an
antidumping duty investigation to
determine whether imports of citric acid
and sodium citrate from the PRC are
being, or are likely to be, sold in the
United States at less than fair value.
Unless postponed, we will make our
preliminary determination for the
antidumping duty investigation by May
23, 2000.

Distribution of Copies of the Petitions

In accordance with section
732(b)(3)(A) of the Act, a copy of the
public version of the petition has been
provided to the representatives of the
government of the PRC. We will attempt
to provide a copy of the public version

of the petition to each exporter named
in the petition (as appropriate).

International Trade Commaission
Notification

We have notified the ITC of our
initiation, as required by section 732(d)
of the Act.

Preliminary Determination by the ITC

The ITC will determine by January 31,
2000, whether there is a reasonable
indication that imports of citric acid and
sodium citrate from the PRC are
threatening to cause material injury to a
U.S. industry. A negative ITC
determination will result in the
investigation being terminated;
otherwise, the investigation will
proceed according to statutory and
regulatory time limits.

This notice is published in
accordance with section 777(i)(1) of the
Act.

Dated: January 4, 2000.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 00-638 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-820]

Certain Compact Ductile Iron
Waterworks Fittings and Glands From
the People’s Republic of China: Final
Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of first
antidumping duty administrative
review.

SUMMARY: On October 14, 1999, the
Department of Commerce (“the
Department”’) published the preliminary
results of the administrative review of
the antidumping duty order on Certain
Compact Ductile Iron Waterworks
Fittings and Glands (““CDIW”) from the
People’s Republic of China (64 FR
55697). The review covers shipments to
the United States by one exporter of the
subject merchandise, Beijing Metals and
Minerals Import and Export
Corporation, (“BMMIEC”), during the
period September 1, 1997, through
August 31, 1998.

We gave interested parties an
opportunity to comment on our
preliminary results and received no
comments. The final results remain

unchanged from the preliminary results.
The final weighted-average dumping
margin for the reviewed firm is listed
below in the section entitled “Final
Results of Review.”

EFFECTIVE DATE: January 11, 2000.

FOR FURTHER INFORMATION CONTACT:
Lyman Armstrong or Paige Rivas, AD/
CVD Enforcement Group II, Office IV,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone: (202) 482—-3601 or
(202) 482—-0651 respectively.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department’s regulations are to the
regulations at 19 CFR part 351 (1999).

SUPPLEMENTARY INFORMATION:
Background

On October 14, 1999, the Department
published the preliminary results of the
administrative review of the
antidumping duty order on Certain
Compact Ductile Iron Waterworks
Fittings and Glands (“CDIW”’) from the
People’s Republic of China (64 FR
55697). We invited interested parties to
comment and received no comments.
The Department has now completed this
review in accordance with section 751
of the Act and section 351.213 of its
regulations.

Scope of Review

The products subject to this
antidumping duty order are: (1) Certain
compact ductile iron waterworks
(CDIW) fittings of 3 to 16 inches
nominal diameter regardless of shape,
including bends, tees, crosses, wyes,
reducers, adapters, and other shapes,
whether or not cement line, and
whether or not covered with bitumen or
similar substance, conforming to
American Water Works Association/
American National Standards Institute
(AWWA/ANSI) specification C153/
A21.53, and rated for water working
pressure of 350 PSI; and (2) certain
CDIW standard ductile iron glands for
fittings in sizes 3 to 16 inches,
conforming to AWWA/ANSI
specification C111/A21.11 and rated for
water working pressure of 350 PSI. All
accessory packs (including accessory
packs containing glands), are excluded
from the scope of this order.
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The types of CDIW fittings covered by
this order are compact ductile iron
mechanical joint waterworks fittings
and compact ductile iron push-on joint
waterwork fittings, both of which are
used for the same application. CDIW
fittings are used to join water main
pressure pipes, valves, or hydrants in
straight lines, and change, divert,
divide, or direct the flow of raw and/or
treated water in piping systems. CDIW
fittings attach to the pipe, valve, or
hydrant at a joint and are used
principally for municipal water
distribution systems. CDIW glands are
used to join mechanical joint CDIW
fittings to pipes.

CDIW fittings with nominal diameters
greater than 16 inches, are specifically
excluded from the scope of the order.
Nonmalleable cast iron fittings (also
called gray iron fittings) and full-bodied
ductile fittings are also specifically
excluded from the scope of this order.
Nonmalleable cast iron fittings have
little ductility and are generally rated
only 150 to 250 PSI. Full-bodied ductile
fittings have a longer body design than
a compact fitting because in the
compact design the straight section of
the body is omitted to provide a more
compact and less heavy fitting without
reducing strength or flow
characteristics. In addition, the full-
bodied ductile fittings are thicker
walled than the compact fittings.

Full-bodied fittings are made of either
gray iron or ductile iron, in sizes of 3
to 48 inches, conform to AWWA/ANSI
specification C110/C21.10, and are rated
to a maximum of only 250 PSI. In
addition, compact ductile iron flanged
fittings are excluded from the scope of
this order, as they have significantly
different characteristics and uses than
CDIW fittings.

CDIW fittings are classifiable under
subheading 7307.19.30.00 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Standard
ductile iron glands are classifiable
under HTSUS subheading
7325.99.10.00. Although the HTSUS
subheadings are provided for
convenience and customs purposes, our
written description of the scope of this
order is dispositive.

Final Results of Review

The final results remain unchanged
from the preliminary results as the
Department used the same methodology
described in the preliminary results. As
a result of our comparison of export
price to normal value, we determine
that the following weighted-average
dumping margin exists:

Manufacturer/Exporter Margin

Beijing Metals and
Minerals Import and
Export Corporation.

.09 percent (de mini-
mis).

The Department shall determine, and
Customs shall assess, antidumping
duties on all appropriate entries.
Pursuant to 19 CFR 351.212(b)(1), we
have calculated an importer-specific
duty assessment rate by dividing the
total amount of dumping margins
calculated for sales to each importer by
the total number of units of those same
sales sold to that importer. The unit
dollar amount will be assessed
uniformly against each unit of
merchandise of that specific importer’s
entries during the POR. In accordance
with 19 CFR 351.106(c)(2), we also will
instruct Customs to liquidate without
regard to antidumping duties any
entries for which the importer-specific
antidumping duty assessment rate is de
minimis, i.e., less than 0.5 percent. The
Department will issue appraisement
instructions directly to Customs.

Furthermore, the following deposit
requirements will be effective upon
publication of the final results of this
antidumping duty administrative review
for all shipments of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the publication date, as provided
by section 751(a)(1) of the Act: (1) For
BMMIEC, which has a separate rate, the
cash deposit rate will be zero; (2) for any
previously reviewed PRC and non-PRC
exporter with a separate rate (including
those companies for which we
terminated the review), the cash deposit
rate will be the company-specific rate
established for the most recent period;
(3) the cash deposit rate for all other
PRC exporters will continue to be
127.38 percent, the PRC-wide rate
established in the LTFV investigation;
and (4) the cash deposit rate for non-
PRC exporters of subject merchandise
from the PRC will be the rate applicable
to the PRC supplier of that exporter.
These requirements, when imposed,
shall remain in effect until publication
of the final results of the next
administrative review.

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent

assessment of double antidumping
duties.

This administrative review is issued
and published in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act.

Dated: January 5, 2000.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 00-637 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A—201-809]

Certain Cut-to-Length Carbon Steel
Plate From Mexico: Extension of Time
Limit

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for final results of antidumping duty
administrative review.

SUMMARY: The Department of Commerce
is extending the time limit for the final
results of the administrative review of
the antidumping duty order on Certain
Cut-to-Length Carbon Steel Plate From
Mexico. The review covers one
manufacturer/exporter of the subject
merchandise, and the period of review
August 1, 1997 through July 31, 1998.
EFFECTIVE DATE: January 11, 2000.

FOR FURTHER INFORMATION CONTACT:
Thomas Killiam or Robert James,
Enforcement Group III, Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone (202) 482-3019 or 482-0649,
respectively.

SUPPLEMENTARY INFORMATION: Under
section 751(a)(3)(A) of the Tariff Act of
1930, as amended (the Act), the
Department of Commerce (the
Department) may extend the deadline
for completion of an administrative
review if it determines that it is not
practicable to complete the review
within the statutory time limit of 120
days after the date on which the notice
of preliminary results was published in
the Federal Register. In the instant case,
the preliminary results were published
in the Federal Register on September 7,
1999 (64 FR 48584) . The Department
has determined that more time is
needed to consider comments made by
the parties in their October 22, 1999
case briefs and their October 27, 1999
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rebuttal briefs. See Memorandum from
Edward Yang to Robert S. La Russa,
January 3, 1999. Therefore, pursuant to
section 751(a)(3)(A) of the Act, because
it is not practicable to complete this
review within the original time limit,
the Department is extending the time
limit for the final results to no later than
March 6, 2000.

Dated: January 4, 2000.
Edward Yang,

Acting Deputy Assistant Secretary for
Enforcement Group III.

[FR Doc. 00-636 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-201-802]

Gray Portland Cement and Clinker
From Mexico: Notice of Initiation of
Antidumping Duty Changed-
Circumstances Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of initiation of
antidumping duty changed-
circumstances review.

SUMMARY: In accordance with 19 CFR
351.216(b), Cementos de Chihuahua,
S.A. de C.V,, an interested party in this
proceeding, requested a changed-
circumstances review. In response to
this request, the Department of
Commerce is initiating a changed-
circumstances review on gray portland
cement and clinker from Mexico.
EFFECTIVE DATE. ]anuary 11, 2000.

FOR FURTHER INFORMATION CONTACT.:
Anne Copper or Davina Hashmi, Office
3, AD/CVD Enforcement Group I, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone: (202) 482—0090 or (202) 482—
5760, respectively.

The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department of Commerce’s (the
Department’s) regulations are to the
regulations at 19 CFR Part 351 (1998).

SUPPLEMENTARY INFORMATION:

Background

In its November 24, 1999 letter,
Cementos de Chihuahua, S.A. de C.V.
(CDQC), requested that the Department
conduct an expedited changed-
circumstances review pursuant to
section 751(b)(1) of the Act. CDC states
that, effective December 1, 1999, GCC
Cementos, S.A. de C.V. (GCCC), will be
the successor in interest to CDC due to
a corporate reorganization. On
December 13, 1999, the petitioners
submitted a letter requesting that the
Department reject CDC’s request for an
expedited review.

Scope of Review

The products covered by this review
include gray portland cement and
clinker. Gray portland cement is a
hydraulic cement and the primary
component of concrete. Clinker, an
intermediate material product produced
when manufacturing cement, has no use
other than of being ground into finished
cement. Gray portland cement is
currently classifiable under the
Harmonized Tariff Schedule (HTS) item
number 2523.29 and cement clinker is
currently classifiable under number
2523.10. Gray portland cement has also
been entered under number 2523.90 as
“other hydraulic cements.”

The HTS subheadings are provided
for convenience and customs purposes
only. Our written description remains
dispositive as to the scope of the
product coverage.

Initiation of Antidumping Duty
Changed-Circumstances Review

Pursuant to section 751(b)(1) of the
Act, the Department will conduct a
changed-circumstances review upon
receipt of information concerning, or a
request from an interested party of, an
antidumping duty order which shows
changed-circumstances sufficient to
warrant a review of the order.

In its request for a changed-
circumstances review, CDC indicated
that, effective December 1, 1999, GCCC
will be the successor in interest to CDC
due to a corporate reorganization. In
accordance with section 751(b)(1) of the
Act and 19 CFR 351.216(b) and
351.221(b)(1), we are initiating a
changed-circumstances review based
upon the information contained in
CDC’s November 24, 1999, request for
this review.

CDC also requested that the
Department expedite the review process
by issuing preliminary results in
conjunction with the notice of
initiation. However, CDC’s request for
review was not accompanied by any
documentation supporting CDC’s

description of its corporate
reorganization. In making a successor-
in-interest determination, the
Department examines several factors
including, but not limited to, the
following changes: (1) Management; (2)
production facilities; (3) supplier
relationships; (4) customer base. See,
e.g., Brass Sheet and Strip from Canada;
Final Results of Antidumping Duty
Administrative Review, 57 FR 20460
(May 13, 1992) (Canadian Brass).
Although CDC states that the corporate
reorganization meets the standards
established in cases such as Canadian
Brass, CDC has not provided any
supporting documentation relevant to
the factors described above.
Furthermore, on December 13, 1999, the
petitioners submitted a letter objecting
to the initiation of an expedited
changed-circumstances review on the
grounds that the sole basis for CDC’s
request consists of unsupported
statements. Based upon these
considerations, we will seek additional
information concerning CDC’s corporate
reorganization. Accordingly, we
conclude that it would be inappropriate
to expedite this action pursuant to 19
CFR 351.221(c)(3)(ii) by issuing
preliminary results prior to receiving
such information. Therefore, we are not
expediting this changed-circumstances
review and are not issuing preliminary
results at this time.?

We will publish in the Federal
Register a notice of preliminary results
of antidumping duty changed-
circumstances review, in accordance
with 19 CFR 351.221(b)(4) and
351.221(c)(3)(i), which will set forth the
factual and legal conclusions upon
which our preliminary results are based
and a description of any action
proposed based on those results. The
Department will issue its final results of
review not later than 270 days after
publication of this notice of initiation.
All written comments must be
submitted to the Department and served
on all interested parties on the
Department’s service list in accordance
with 19 CFR 351.303.

During the course of this changed-
circumstances review, the current
requirement for a cash deposit of
estimated antidumping duties on all
subject merchandise, including the
merchandise subject to this changed-

1As the petitioners noted in their December 13
letter, the Department has rejected requests for
expedited reviews previously under similar
circumstances. See Certain Welded Stainless Steel
Pipe from Korea; Initiation of Changed
Circumstances Antidumping Duty Administrative
Review, 62 FR 31789 (June 11, 1997); Certain
Welded Stainless Steel Pipe from Taiwan; Initiation
of Changed Circumstances Antidumping Duty
Administrative Review, 62 FR 30567 (June 4, 1997).
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circumstances review, will continue
unless and until it is modified pursuant
to the final results of this changed-
circumstances review.

This notice is in accordance with
section 751(b)(1) of the Act and 19 CFR
351.216 and 351.221.

Dated: January 4, 2000.

Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 00-631 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-817]

QOil Country Tubular Goods From
Mexico; Final Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of
Antidumping Duty Administrative
Review.

SUMMARY: On September 9, 1999, the
Department of Commerce (‘“‘the
Department”) published the preliminary
results of its administrative review of
the antidumping order on oil country
tubular goods (“OCTG”) from Mexico
covering exports of this merchandise to
the United States by one manufacturer,
Tubos de Acero de Mexico, S.A.
(“TAMSA”). Oil Country Tubular Goods
from Mexico; Preliminary Results of
Administrative Review (“Preliminary
Results”), 64 FR 48983. We invited
interested parties to comment on the
Preliminary Results. We received
comments from TAMSA and rebuttal
comments from petitioners. We have
now completed our final results of
review and determine that the results
have not changed.

EFFECTIVE DATE: January 11, 2000.

FOR FURTHER INFORMATION CONTACT:
Dena Aliadinov, John Drury, or Linda
Ludwig, Enforcement Group III—Office
8, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Room 7866,
Washington, DC 20230; telephone (202)
482-2667 (Aliadinov), (202) 482-0195
(Drury), or (202) 482—-3833 (Ludwig).
SUPPLEMENTARY INFORMATION:

Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act) are references to the

provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are
references to the provisions codified at
19 CFR Part 351 (1998).

Background

The Department published a final
determination of sales at less than fair
value for OCTG from Mexico on June
28, 1995 (60 FR 33567), and
subsequently published the
antidumping order on August 11, 1995
(60 FR 41056). The Department
published a notice of “Opportunity to
Request Administrative Review” of the
antidumping order for the 1997/1998
review period on August 11, 1998 (63
FR 42821). Upon receiving a request for
an administrative review from TAMSA,
we published a notice of initiation of
the review on September 29, 1998 (63
FR 51893).

Scope of the Review

Imports covered by this review are oil
country tubular goods, hollow steel
products of circular cross-section,
including oil well casing, tubing, and
drill pipe, of iron (other than cast iron)
or steel (both carbon and alloy), whether
seamless or welded, whether or not
conforming to American Petroleum
Institute (API) or non-API
specifications, whether finished or
unfinished (including green tubes and
limited service OCTG products). This
scope does not cover casing, tubing, or
drill pipe containing 10.5 percent or
more of chromium. The OCTG subject to
this order are currently classified in the
Harmonized Tariff Schedule of the
United States (HTSUS) under item
numbers:
7304.20.10.10, 7304.20.10.20,
7304.20.10.30, 7304.20.10.40,
7304.20.10.50, 7304.20.10.60,
7304.20.10.80, 7304.20.20.10,
7304.20.20.20, 7304.20.20.30,
7304.20.20.40, 7304.20.20.50,
7304.20.20.60, 7304.20.20.80,
7304.20.30.10, 7304.20.30.20,
7304.20.30.30, 7304.20.30.40,
7304.20.30.50, 7304.20.30.60,
7304.20.30.80, 7304.20.40.10,
7304.20.40.20, 7304.20.40.30,
7304.20.40.40, 7304.20.40.50,
7304.20.40.60, 7304.20.40.80,
7304.20.50.15, 7304.20.50.30,
7304.20.50.45, 7304.20.50.60,
7304.20.50.75, 7304.20.60.15,
7304.20.60.30, 7304.20.60.45,
7304.20.60.60, 7304.20.60.75,
7304.20.70.00, 7304.20.80.30,
7304.20.80.45, 7304.20.80.60,
7305.20.20.00, 7305.20.40.00,

7305.20.60.00, 7305.20.80.00,
7306.20.10.30, 7306.20.10.90,
7306.20.20.00, 7306.20.30.00,
7306.20.40.00, 7306.20.60.10,
7306.20.60.50, 7306.20.80.10, and
7306.20.80.50.

Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this proceeding is dispositive.

Period of Review

The period of review (“POR”) is
August 1, 1997 through July 31, 1998.
The Department is conducting this
review in accordance within section 751
of the Act, as amended.

Analysis of Comments Received

We invited parties to comment on the
preliminary results of the review. We
received comments from TAMSA and
rebuttal comments from the petitioners.
The following is a summary of these
comments.

Comment 1: EP/CEP

TAMSA argues that the Department
incorrectly treated its sole U.S. sale as
a constructed export price (“CEP”’)
transaction in the preliminary results of
this review. See Preliminary Results, 64
FR at 48984. Regarding whether sales
should be classified as EP sales despite
some involvement by a U.S. affiliate, the
Department uses the following criteria:
(1) Whether the merchandise was
shipped directly to the unaffiliated
buyer, without being introduced into
the affiliated selling agent’s inventory;
(2) whether this is the customary sales
channel between the parties; and (3)
whether the affiliated selling agent
located in the United States acts only as
a processor of documentation and a
communications link between the
foreign producer and the unaffiliated
buyer. See, e.g., Notice of Final
Determination of Sales at Less Than Fair
Value: Newspaper Printing Presses
From Germany, 61 FR 38175 (July 23,
1996).

TAMSA argues that the Department
relied solely on the third criterion for its
CEP determination, and did not
properly address the first two criteria.
TAMSA claims that its sale meets the
first two criteria for indirect EP sales
because the merchandise in question is
not introduced into the physical
inventory of the affiliated selling agent,
and direct shipment to the customer is
the customary commercial channel for
sales of this merchandise. TAMSA also
claims that it, in fact, meets the third
criterion because its affiliated selling
agent in the United States, Siderca
Corp., had an “ancillary” role.
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According to TAMSA, setting price is
the only U.S. selling activity the
existence of which would justify CEP
treatment. Referring to Certain
Corrosion-Resistant Carbon Steel Flat
Products & Certain Cut-to-Length
Carbon Steel Plate from Canada: Final
Results of Antidumping Duty
Administrative Reviews (‘“Canadian
Steel”’), 63 FR 12738 (March 16, 1998);
Certain Welded Stainless Steel Pipe
from Taiwan: Final Results of
Administrative Reviews (‘“Taiwan
Pipe”), 63 FR 38382, 38385 (July 16,
1998); Stainless Steel Wire Rod From
Korea: Final Determination of Sales at
Less Than Fair Value (‘“Korean Wire
Rod”), 63 FR 40418 (July 29, 1998); and
Notice of Final Determination of Sales at
Less Than Fair Value: Beryllium Metal
and High Beryllium Alloys From the
Republic of Kazakhstan (“Beryllium
Metal”’), 62 FR 2648, 2649 (January 17,
1997), TAMSA points out that the
Department categorized sales as EP sales
when the affiliates in these cases had
limited or no pricing authority.
Additionally, TAMSA claims that U.S.
Steel Group v. United States, 15 F.
Supp. 2d 892 (CIT 1998) (“U.S. Steel
Group”) strengthens its argument,
because the Court’s ruling in that case
looked to the existence of sale or
contract negotiations. TAMSA also
relies upon AK Steel v. United States
(“AK Steel”), 34 F. Supp. 2d 756, 762
(CIT 1998), in which the affiliate
negotiated the initial price, but within
certain limitations set by the exporter.
TAMSA states that the Court in AK
Steel upheld the Department’s decision
to treat the sales at issue as EP sales,
even though the U.S. affiliate found
customers, negotiated price based upon
predetermined factors, and maintained
contact with the customer. TAMSA
concludes that the Department must
therefore reconsider the nature of
Siderca Corp.’s activities in the light of
AK Steel.

TAMSA claims that information in its
Section A questionnaire response
supports its claim that it, and not
Siderca Corp., has the authority to set
price and sales terms and therefore that
its U.S. sale meets the third criterion.
See TAMSA November 4, 1998 Section
A Response, at A—20-21. According to
TAMSA, the Department does not have
any facts to support its conclusion that
Siderca Corp. brought the customer to
TAMSA. On the contrary, TAMSA
argues that Siderca Corp. acted merely
as a communications link and processor
of documentation.

TAMSA also disputes that the
existence of a commercial agreement
constitutes sufficient grounds for
concluding that a transaction is a CEP

sale. Citing Certain Cold-Rolled Carbon
Steel Flat Products from the
Netherlands: Final Results of
Antidumping Duty Administrative
Review (“Dutch Steel”), 64 FR 11825
(March 10, 1999), TAMSA argues that
Siderca Corp.’s selling functions are not
sufficient for Commerce to classify its
POR sale as a CEP sale. TAMSA
supports its argument by stating that
Siderca Corp. stopped its OCTG selling
and marketing activities in the United
States at or around the time of the
antidumping order in this case, making
the sales agency agreement
“meaningless.” See TAMSA
Supplemental Response, February 2,
1999, at 9-10.

The petitioners counter that TAMSA
has not provided sufficient evidence for
the Department to change its position,
and that the respondent bears the
burden of proving that all three EP
criteria have been met. The petitioners
state that Siderca Corp. may not have
total autonomy in setting final sales
terms, but its role in the sales process
is not “ancillary.”

With regard to U.S. Steel Group and
AK Steel, the petitioners argue that the
former supports CEP classification for
TAMSA because Siderca had the
freedom to negotiate prices, and the
latter has limited relevance because the
Department sought a remand to
reconsider EP classification.
Furthermore, the petitioners assert that,
as was the case in U.S. Steel, Siderca
Corp.’s additional selling functions—
i.e., taking title to the merchandise,
using its insurance policy to cover
shipment, etc.—add weight to the other
factors in this case, supporting CEP
classification.

The petitioners argue that TAMSA
has not proven that Siderca Corp. did
not play any role in determining price;
therefore, even greater weight must be
accorded to the sales agency agreement
between TAMSA and Siderca Corp.
TAMSA may have set the minimum
price, according to the petitioners’
analysis of the sales agency agreement,
but Siderca played a substantial role in
negotiating the price with the customer.
The petitioners further assert that a U.S.
affiliate does not need to make
independent pricing decisions for its
role to be more than “incidental or
ancillary.” See Industrial Nitrocellulose
from the United Kingdom: Final Results
of Antidumping Duty Administrative
Review (“Industrial Nitrocellulose”), 64
FR 6609, 6611 (February 10, 1999).

The petitioners maintain that signed
contracts among parties are more
important than internal
communications, such as the e-mails
relied upon by TAMSA. See Section A

Response at Attachment A—10 (APO
Version). The petitioners contend that
the e-mails do not provide evidence that
TAMSA authorized this sale or that this
sale would have been made without
Siderca Corp.’s contacts with the U.S.
customer. Furthermore, the petitioners
disagree with TAMSA'’s assertion that
its sales and marketing agreement is not
dispositive with respect to this case. In
fact, according to the petitioners,
Siderca Corp. has exclusive rights to
market and sell TAMSA'’s product in the
United States, demonstrating Siderca’s
pivotal, primary role.

Referring to Dutch Steel, the
petitioners disagree with TAMSA’s
allegation that failure to solicit new
customers invalidates the agency
agreement. The petitioners state that
TAMSA has not proven that its sale in
the instant review was to the same
customer as the sale in the previous
review. Additionally, the petitioners
disagree with TAMSA’s claim that the
agreement became ‘‘meaningless”
because TAMSA discontinued OCTG
exports to the United States after the
antidumping order, and Siderca Corp.
did not take part in OCTG selling or
marketing activities for nearly two
years. The petitioners argue that the
sales and marketing agreement never
ceased to exist and, in fact, was renewed
after the antidumping order was issued.
According to the petitioners, this proves
that TAMSA continued to sell to the
United States. Furthermore, Siderca
Corp. received payment and
compensation for its U.S. sale and
maintained a sales staff for OCTG,
according to the terms of the agreement.

The petitioners also claim that
TAMSA does not meet criterion two
because TAMSA only had one U.S. sale,
making it difficult to determine the
customary commercial channel.
Moreover, the merchandise associated
with the U.S. sale in this review was
picked up by the customer at the port,
and petitioners argue that this was not
the customary commercial channel
established in the sales agency
agreement.

Department’s Position

After careful examination of the
record, and based upon our analysis
using the three-pronged test discussed
below, the Department has determined
to treat TAMSA’s U.S. sale as a CEP
sale, as defined in section 772(b) of the
Act. Pursuant to section 772 (a) and (b)
of the Act, an EP sale is a sale of
merchandise for export to the United
States made by a foreign producer or
exporter outside the United States prior
to importation. A CEP sale is a sale
made in the United States before or after
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importation by or for the account of the
exporter/producer or by a party
affiliated with the exporter or producer.
In determining whether the sales
activity of a U.S. affiliate rises to such

a level that CEP methodology is
warranted, the Department has
examined the following criteria: (1)
whether the merchandise was shipped
directly from the manufacturer to the
unaffiliated U.S. customer (rather than
being introduced into the inventory of
the U.S. affiliate), (2) whether this was
the customary commercial channel
between the parties involved, and (3)
whether the function of the U.S. affiliate
is limited to that of a “processor of
sales-related documentation” and a
“communication link” with the
unaffiliated U.S. buyer. See, e.g.,
Canadian Steel, 63 FR at 12738. Unless
all three criteria are met, a sale made by
the U.S. affiliate will not be attributed
to the exporting affiliated party and,
therefore, considered an indirect EP
sale.

Because the third criterion is not met
in this case, we need not address the
first two criteria. Our examination of the
record with respect to this
administrative review indicates that the
fact pattern for sales to the United States
is substantially similar to the pattern for
sales in the previous administrative
review, in which we found that sales
involving Siderca Corp. were CEP sales.

Under the selling agreement between
TAMSA and Siderca Corp., Siderca
Corp. is the exclusive selling agent for
TAMSA products in the United States
and other parts of the world, and has
certain rights affecting price for any
sales under the agreement. In exchange
for providing marketing and selling
functions, and for providing other
services, Siderca Corp. is entitled to
receive compensation under the
agreement. The record indicates that
Siderca Corp. did receive, in connection
with this sale, the compensation
provided for under the agreement.

In addition, Siderca Corp. played the
primary role in generating this sale by
bringing the customer to TAMSA. The
record shows that Siderca Corp. has a
working relationship with the United
States customer. Conversely, TAMSA
itself appears to have little, if any,
contact outside of Mexico with regard to
the sale of its products in the United
States. Indeed, under the agreement,
TAMSA is precluded from soliciting or
negotiating sales directly in the United
States.

The judicial cases TAMSA relies
upon do not support its position.
Contrary to TAMSA'’s claim, the opinion
in U.S. Steel does not suggest that the
Department should classify the sale in

this case as an EP sale. The Court’s
decision to uphold Commerce’s CEP
classification in that case was not based
solely on the evidence that the U.S.
affiliate negotiated the final sale price
consistent with a floor price set by the
exporter. Instead, the Court also
considered the fact that the U.S. affiliate
had ““flexibility”” to make decisions as to
price. In this case, as well, the binding
sales agreement indicates that Siderca
Corp. had the exclusive right and
flexibility to negotiate the price. Thus,
by analogy to U.S. Steel Corp., CEP
classification is also appropriate in this
OCTG case.

The Court’s opinion in AK Steel also
does not compel the Department to
adopt an EP classification for the sale in
this OCTG review. Although the Court
in that case denied the Department’s
request for a remand to reconsider its
classification of certain sales as EP sales,
the Court did not find that the facts of
that case demanded an EP classification.
Instead, the AK Steel Court held that,
prior to making its determination,
“Commerce may have been free to
assess the evidence differently than it
did.” 34 F. Supp. 2d at 761. The
principle of finality of administrative
decisions requires that once a final
agency decision is made, it cannot be
changed unless the decision was
erroneous when made. Noting that
nothing in the record showed that the
U.S. sales agents were free to negotiate
prices, the Court held only that
(although Commerce might have
reached a different conclusion), ‘it was
not an error” to classify the sales as EP
sales. Id. Furthermore, the facts of this
OCTG case weigh more heavily in favor
of a CEP classification than did those in
the case underlying AK Steel, because in
this case the administrative record does
contain evidence that the U.S.
subsidiary was authorized to negotiate
prices.

The administrative cases relied upon
by TAMSA also do not support its claim
that the sale in this case should be
classified as an EP sale. For example,
although both this case and the Dutch
Steel case involve a sales agency
agreement, the Dutch producer,
Hoogovens, maintained direct
communication links with its U.S.
customers, often without its affiliate,
HSUSA. Hoogovens’ “U.S. customers
communicated directly with Hoogovens
regarding post-sale price adjustments for
quality defects.” See Dutch Steel, 64 FR
at 11829. In that case, “the
preponderance of selling functions
involved in U.S. sales occurred in the
Netherlands.” Id. 64 FR at 11828. In this
OCTG case, in contrast, the
preponderance of selling functions were

performed in the United States by
Siderca Corp. While HSUSA had no
authority to negotiate prices, Siderca
Corp. had the authority to negotiate
prices through its selling agreement.
The agreement places the rights and
responsibilities of selling and marketing
TAMSA products in the United States
squarely on Siderca Corp.

TAMSA’s reliance on Canadian Steel,
Taiwan Pipe, Korean Wire Rod, and
Beryllium Metal is also misplaced. Sales
at issue in those cases were deemed to
be EP sales because the U.S. affiliates
were not free to solicit sales, negotiate
contracts or prices, or provide customer
support. Siderca Corp., in contrast, was
authorized to perform all of the above
functions on behalf of TAMSA as well
as resolving any disputes regarding the
status of the order, delivery or quality,
or any other customer issues.

The Department’s position in the
Notice of Final Determination of Sales at
Less Than Fair Value: Stainless Steel
Wire Rod from Spain (“Wire Rod from
Spain”’), 63 FR at 40394 (July 29, 1998),
also supports the conclusion that
TAMSA'’s sale is best classified as a CEP
sale. In that case, the Department treated
the U.S. sales as CEP sales under a
similar fact pattern. Specifically,
Acerinox’s authority to negotiate and
accept sales terms, as well as its
authority to initiate contact with U.S.
customers, contradicted the parent
company’s claim that the U.S. affiliate’s
activities were ancillary. Thus, the
Department classified these sales as CEP
sales.

Finally, although TAMSA claims that
the contract was meaningless during
this period of review, and that an e-mail
interchange included in its submission
shows that TAMSA was responsible for
setting the price of this sale, there is
record evidence showing that the
contract remains in effect. Siderca Corp.
retained its obligations under the
agreement (e.g., maintaining a sales
staff) and was substantially involved in
the sales process for this sale. Based on
the facts of the case, and their similarity
to previous cases concerning the issue
of whether a sale should be classified as
CEP or EP, the Department has
classified TAMSA'’s sale to the United
States as a CEP sale for these final
results.

Comment 2

TAMSA states that, in testing the
home market sales database for below-
cost sales, the Department should not
compare home market sales prices that
are unadjusted for inflation with costs of
production that are adjusted for
inflation.

Petitioners did not comment.
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Department’s Position

We agree with respondent and have
changed the program for the final
results. Circumstances do not warrant
using the Department’s high inflation
methodology in this review. Therefore,
we have deleted the inflation
adjustment to costs of production.

Comment 3

TAMSA asserts that the Department’s
antidumping duty calculation program
contained an error in line 1693.
According to TAMSA, the Department
underestimated selling expenses,
leading to overestimated levels of profit
from U.S. sales and underestimated total
expenses. TAMSA requests that the
Department include performance bond
costs on certain home market sales
when calculating home market direct
selling expenses.

Petitioners did not comment.

Department’s Position

We agree with respondent and have
changed the program for the final
results. The program now includes
BONDH, a variable for performance
bond costs, in the home market direct
selling expenses calculation.

Final Results of the Review

As a result of this review, we
determine that the following weighted-
average dumping margin exists:

CIRCULAR WELDED NON-ALLOY STEEL
PIPES AND TUBES

Weighted-
Producer/manufacturer/exporter average
margin
TAMSA e 0.00

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. The Department will issue
appraisement instructions directly to
the Customs Service. Furthermore, the
following deposit requirement will be
effective upon publication of this notice
of final results of review for all
shipments of oil country tubular goods
from Mexico entered, or withdrawn
from warehouse, for consumption on or
after the publication date, as provided
for by section 751 (a)(1) of the Act: (1)
The cash deposit rate for the reviewed
company will be the rate for that firm
as stated above; (2) for previously
reviewed or investigated companies not
listed above, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, or the original less than fair

value (LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this review, the cash deposit
rate will be 23.79 percent, the “all
others” rate from the LTFV
investigation. These deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f) of the
Department’s regulations to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties. This notice also serves as a
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO accordance with
19 CFR 351.306 of the Department’s
regulations. Timely written notification
of return/destruction of APO materials
or conversion to judicial protective
order is hereby requested. Failure to
comply with the regulations and the
terms of an APO is a sanctionable
violation.

This administrative review and this
notice are in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: January 4, 2000.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 00-633 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-835]

Oil Country Tubular Goods From
Japan: Notice of Extension of Time
Limit for Final Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time
limits for final results of antidumping
duty administrative review.

EFFECTIVE DATE: January 11, 2000.

FOR FURTHER INFORMATION CONTACT:
Thomas Gilgunn, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—0648.

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act) are to the provisions
effective January 1, 1995, the effective
date of the amendments made to the Act
by the Uruguay Round Agreements Act.
In addition, unless otherwise indicated,
all citations to the Department’s
regulations are to 19 CFR part 351
(1998).

Extension of Time Limit for Preliminary
Results

The Department of Commerce has
received a request to conduct an
administrative review of the
antidumping duty order on oil country
tubular goods from Japan. The
Department initiated this antidumping
administrative review for Sumitomo
Metal Industries Ltd. on September 29,
1998 (63 FR 51893) and for Okura and
Company on October 29, 1998 (63 FR
58009). The review covers the period
August 1, 1997 through July 31, 1998.

Because of the complexity of certain
issues, it is not practicable to complete
these reviews within the time limits
mandated by section 751(a)(3)(A) of the
Act. Therefore, in accordance with that
section, the Department is extending the
time limit for the final results to March
5, 2000 (see Memorandum from Joseph
A. Spetrini to Robert S. LaRussa,
“Extension of Time Limit of the
Administrative Antidumping Duty
Review of Oil Country Tubular Goods
from Japan”). This extension of time
limit is in accordance with section
751(a)(3)(A) of the Act.

Dated: January 4, 2000.
Edward Yang,

Acting Deputy Assistant Secretary for AD/
CVD Enforcement III.

[FR Doc. 00-635 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-828]

Silicomanganese From the People’s
Republic of China: Extension of Time
Limit for Final Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
EFFECTIVE DATE: January 11, 2000.

FOR FURTHER INFORMATION CONTACT:
Timothy Finn at (202) 482—-0065 or
James Terpstra at (202) 482—3965, Office
of AD/CVD Enforcement 4, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Ave, NW, Washington, DC 20230.

Information

Statutory Time Limits

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended (the Act), requires
the Department to make a preliminary
determination within 245 days after the
last day of the anniversary month of an
order/finding for which a review is
requested and a final determination
within 120 days after the Date on which
the preliminary determination is
published. However, if it is not
practicable to complete the review
within the time period, section
751(a)(3)(A) of the Act allows the
Department to extend the time limit for
the preliminary determination to a
maximum of 365 days and for the final
determination to 180 days (or 300 days
if the Department does not extend the
time limit for the preliminary
determination) from the date of
publication of the preliminary
determination.

Background

On January 25, 1999, the Department
published a notice of initiation of
administrative review of the
antidumping duty order on
silicomanganese from the People’s
Republic of China, covering the period
December 1, 1997 through November
30, 1998 (64 FR 3682). On November 8,
1999, we published the preliminary
results of review (64 FR 60784). In our
notice of preliminary results, we stated
our intention to issue the final results of
this review no later than March 7, 2000.

Extension of Final Results of Review

We determine that it is not practicable
to complete the final results of this
review within the original time limit.
Therefore we are extending the time

limits for completion of the final results
until no later than May 6, 2000. See
Decision Memorandum from Holly A.
Kuga to Robert S. LaRussa, dated
December 17, 1999, which is on file in
the Central Records Unit, Room B-099
of the main Commerce Building.

This extension is in accordance with
section 751(a)(3)(A) of the Act.

Dated: January 5, 2000.
Holly A. Kuga,

Acting Deputy Assistant Secretary for Import
Administration.

[FR Doc. 00-632 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-808]

Certain Stainless Steel Wire Rod From
India; Preliminary Results and Partial
Rescission of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results
and partial rescission of antidumping
duty administrative review.

SUMMARY: In response to a request by
Viraj Group, Ltd. (“Viraj”), respondent,
the Department of Commerce (“‘the
Department”) is conducting an
administrative review of the
antidumping duty order on stainless
steel wire rod (“SSWR”’) from India. The
period of review (“POR”) is December 1,
1997, through November 30, 1998.

We have preliminarily determined
that respondent Viraj has made sales
below normal value (“NV”’). If these
preliminary results are adopted in our
final results of this administrative
review, we will instruct the U.S.
Customs service to assess antidumping
duties on all appropriate entries. We
invite interested parties to comment on
these preliminary results. Parties who
submit arguments in this segment of the
proceeding are requested to submit with
the argument: (1) A statement of the
issue, and (2) a brief summary of the
argument.

EFFECTIVE DATE: January 11, 2000.

FOR FURTHER INFORMATION CONTACT:
Stephen Bailey or Rick Johnson, AD/
CVD Enforcement Group III, Office 9,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone: (202) 482-0413
(Bailey) or (202) 482—3818 (Johnson).

SUPPLEMENTARY INFORMATION:

The Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (“the
Act”) by the Uruguay Round
Agreements Act (“URAA”). In addition,
unless otherwise indicated, all
references to the Department’s
regulations are to the provisions
codified at 19 CFR Part 351 (1998).

Background

On October 20, 1993, the Department
published in the Federal Register the
antidumping duty order on certain
stainless steel wire rod from India (58
FR 54110). On December 8, 1998, the
Department published in the Federal
Register a notice of opportunity to
request an administrative review of this
antidumping duty order (63 FR 67646).

On December 29, 1998, Mukand, Ltd.
(“Mukand”’), Panchmahal Steel, Ltd.
(“Panchmahal”’) and Viraj requested an
administrative review of the
antidumping duty order on certain
stainless steel wire rods from India. In
accordance with 19 CFR 351.221(b), we
published a notice of initiation of the
review of Panchmahal and Viraj on
January 25, 1999 (64 FR 3682), and
published a notice of initiation of the
review of Mukand on February 22, 1999
(64 FR 8542). The review of Mukand
was initiated at a later date due to an
inadvertent omission in the January 25,
1999 Federal Register notice. Pursuant
to 19 CFR 351.213(d)(1), on February 23,
1999, Mukand and Panchmahal timely
withdrew their requests for review.

Respondent Viraj submitted its
Section A questionnaire response on
March 24, 1999, and its Sections B & C
questionnaire responses on April 19,
1999.

On May 11, 1999, petitioners
submitted a sales-below-cost allegation.
This allegation was supplemented on
July 2, 1999. Based on the request by
petitioners, on July 23, 1999, the
Department initiated a sales-below-cost
investigation of stainless steel wire rod
by Viraj. On August 30, 1999,
respondent Viraj submitted its response
to the Section D questionnaire. The
Department, however, considered this
response to be insufficient and
requested Viraj to re-submit its Section
D questionnaire response, which it did
on October 14, 1999.

On August 31, 1999, due to the
reasons set forth in the Extension of
Time Limit for the Preliminary Results
of Antidumping Administrative Review:
Certain Stainless Steel Wire Rod from
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India, the Department extended the due
date for the preliminary results. In
accordance with section 751(a)(3)(A) of
the Act, the Department extended the
due date for the notice of preliminary
results the maximum 120 days
allowable, from the original due date of
September 2, 1999, to January 3, 2000.

On November 4, 1999, Viraj asked to
withdraw its request for this review.
Pursuant to 19 CFR 351.213(d)(1), if a
respondent withdraws its request for an
administrative review within 90 days of
the date of publication of the initiation
of the review, the Department will
rescind the review. The Department
may extend the time limit if it decides
that it is reasonable to do so. In this
case, Viraj’s request for rescission has
not been granted because the request
was filed after the 90 day deadline had
passed (the administrative review was
initiated on January 25, 1999), and we
do not find that it is otherwise
reasonable to do so (see Partial
Rescission of Review, below, for
details).

From December 6-11, 1999, the
Department conducted a sales and cost
verification of Viraj at its production
facilities in Tarapur, India. The results
of this verification are contained in the
sales and cost verification reports for
Viraj, public versions of which are on
file in the Department’s Central Records
Unit, Room B-099 of the Main
Commerce Building.

Scope of the Review

Imports covered by this review are
shipments of SSWR from India. SSWR
are products which are hot-rolled or
hot-rolled annealed and/or pickled
rounds, squares, octagons, hexagons or
other shapes, in coils. SSWR are made
of alloy steels containing, by weight, 1.2
percent or less of carbon and 10.5
percent or more of chromium, with or
without other elements. These products
are only manufactured by hot-rolling
and are normally sold in coiled form,
and are of solid cross-section. The
majority of SSWR sold in the United
States are round in cross-section shape,
annealed and pickled. The most
common size is 5.5 millimeters in
diameter.

The SSWR subject to this review are
currently classifiable under subheadings
7221.00.0005, 7221.00.0015,
7221.00.0020, 7221.00.0030,
7221.00.0040, 7221.00.045,
7221.00.0060, 7221.00.0075, and
7221.00.0080 of the Harmonized Tariff
Schedule of the United States
(“HTSUS”). Although the HTSUS
subheading is provided for convenience
and customs purposes, the written

description of the merchandise under
review is dispositive.

Partial Rescission of Review

Pursuant to 19 CFR 351.213(d)(1) of
the Department’s regulations, a party
that requests an administrative review
may withdraw such request within 90
days of the date of publication of the
notice of initiation of the administrative
review. As noted above in the
“Background” section, because Mukand
and Punchmahal have timely
withdrawn their requests for review, the
Department is rescinding the review
with respect to these two companies.
This rescission of administrative review
and notice are in accordance with
section 751(a)(1) of the Act and 19 CFR
351.213(d)(1). By contrast, Viraj did not
withdraw its request for an
administrative review in a timely
manner. Although under section
351.213(d)(1) the Department may
extend the deadline for withdrawing a
request for review, in this case Viraj did
not ask for recission of the review until
after the Department had expended
substantial resources in conducting the
review. In adopting section
351.213(d)(1) the Department explained
that we would take into consideration
how much time and effort had been
devoted to a review in deciding whether
to permit an untimely withdrawal of
request for review. Antidumping Duties;
Countervailing Duties; Final Rule, 62 FR
27296, 27317 (1997). In this particular
case, the Department has solicited and
received multiple questionnaire
responses and supplemental responses
from respondent, and, as discussed
above, has initiated a sales-below-cost
investigation. Therefore, we have
continued with this review with respect
to Viraj.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
produced by the respondent, covered by
the description in the “Scope of the
Review” section, above, and sold in the
comparison market during the POR, to
be foreign like products for purposes of
determining appropriate product
comparisons to U.S. sales. Because there
were no contemporaneous sales of
identical or similar foreign like product
in the comparison market to compare to
U.S. sales, we compared U.S. sales to
constructed value (“CV”’).

Date of Sale

While the Department normally will
use the date of invoice as the date of
sale, we have determined in this case
that the purchase order date better
reflects the date on which Viraj

established the material terms of sale. In
this case, Viraj stated in its April 19,
1999 questionnaire response that the
material terms of sale are set at order
date. This claim was confirmed at
verification. See Memorandum to the
File: Certain Stainless Steel Wire Rod
from India—Antidumping
Administrative Review 12/01/97
through 11/30/98—Verification of Viraj
Impoexpo’s (“VIL”) and Viraj Alloys
(“VAL”) Sales (“Sales Verification
Report”), at page 5 (January 3, 2000).
Although by using the order date as date
of sale the U.S. sales fall outside of the
POR, the Department has the discretion
to consider U.S. sales which fall outside
of the POR in its analysis. In accordance
with the Department’s practice, we
reviewed sales of merchandise shipped
to the United States during the POR.

Affiliation

Viraj is composed of three different
companies, two of which are involved
in the production and sale of subject
merchandise. Viraj Forgings Ltd., which
produces steel forgings, is not involved
in the production or sale of SSWR. Viraj
Alloys, Ltd. (“VAL”) produces steel
billets which are transferred to Tata
SSL, Ltd. (“Tata”), an unaffiliated
Indian steel company, which is
subcontracted to roll the billets as a
tolling operation. VAL then sells the
rolled billets to Viraj Impoexpo, Ltd.
(“VIL”), which anneals and pickles a
certain percentage of the rolled billets
into SSWR and subsequently exports
the subject merchandise.

Normal Value Comparisons

To determine whether sales of subject
merchandise to the United States were
made at less than normal value, we
compared the Export Price (“EP”) to the
NV, as described in the “Export Price”
and “Normal Value” sections of this
notice.

Export Price

For calculation of the price to the
United States, we used EP, in
accordance with section 772(a) of the
Act, because the subject merchandise
was first sold by Viraj to an unaffiliated
purchaser in the United States prior to
importation and CEP treatment was not
otherwise indicated. The Department
calculated EP for Viraj based on packed,
delivered prices to customers in the
United States. We made deductions
from the starting price for movement
expenses (foreign inland freight, ocean
freight, insurance, and brokerage and
handling) in accordance with section
772(c)(2) of the Act. Additionally, we
added to the U.S. price an amount for
duty drawback pursuant to section
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772(c)(1)(B) of the Act. For a further
discussion of duty drawback, see Sales
Verification Report, at pages 11-12,
January 3, 2000. As discussed above in
the “Date of Sale” section, we used
order date as the date of sale.

Normal Value

After testing (1) home market viability
and (2) whether comparison market
sales were at below-cost prices, we
calculated NV as noted in the “Price-to-
CV Comparisons” section of this notice.

1. Comparison Market Viability

Viraj had no sales of the subject
merchandise in the home market during
the POR. Moreover, the only market
outside the United States to which Viraj
sold the foreign like product during the
POR was Turkey. In order to determine
whether there is a sufficient volume of
sales in Turkey to serve as a viable basis
for calculating NV, we compared Viraj’s
volume of third country sales of the
foreign like product to the volume of
U.S. sales of the subject merchandise, in
accordance with section 773(a)(1)(B)(ii)
of the Act. Because Viraj’s aggregate
volume of third country sales to Turkey
was greater than five percent of its
aggregate volume of U.S. sales for the
subject merchandise, we based our NV
analysis on the prices at which the
foreign like product was first sold for
consumption in Turkey.

2. Cost of Production Analysis

On May 11, 1999, petitioners filed an
allegation that Viraj made third country
sales at prices that were below the cost
of production (“COP”’), and
supplemented this allegation on July 2,
1999. Our analysis of the allegation
indicated that there were reasonable
grounds to believe or suspect that Viraj
had sold SSWR in the third country
market at prices less than the COP.
Accordingly, on July 23, 1999, pursuant
to section 773(b) of the Act, we initiated
a COP investigation to determine
whether sales were made at prices less
than the COP.

We conducted the COP analysis
described below.

A. Calculation of COP

In accordance with section 773(b)(3)
of the Act, we calculated COP based on
the sum of Viraj’s cost of materials and
fabrication for the foreign like product,
including the cost of the tolling
operation performed by Tata, plus an
amount for third country selling, general
and administrative expenses (“SG&A”),
including interest expenses, and
packing costs, with the following
exceptions.

1. Billet-Major Input

In its original section D questionnaire
response, dated August 30, 1999, VIL
reported that it purchases the billets
used in the production of SSWR from
VAL (after Tata further processes the
billets). Because the billets are produced
by VAL, an affiliate of VIL, and because
the billets are a major input in the
production of SSWR sold by VIL, the
major input rule should be applied to
value the billets that VIL obtained from
VAL (see Notice of Final Results and
Partial Recission of Antidumping Duty
Administrative Review: Certain Pasta
From Italy, 64 FR 6615, 6621 (February
10, 1999)). The major input rule of
section 773(f)(3) of the Act provides that
the Department may value inputs
obtained from affiliated parties at the
highest of the transfer price, market
price, or the affiliated supplier’s costs.
See, 19 CFR Section 351.407(b). In this
instance, the Department found at
verification that the transfer price is
identical to the market price and above
VAL’s cost of production. See
Memorandum to the File: Certain
Stainless Steel Wire Rod from India-
Antidumping Administrative Review 12/
01/97 through 11/30/98—Verification of
Viraj Impoexpo’s (“VIL”’) and Viraj
Alloys (“VAL”) Cost of Production
(“Cost Verification Report”) at page 8
(January 3, 2000). Therefore, we are
valuing input billets at the transfer
price, as reported in verification exhibit
15 of the Cost Verification Report.

2. Fixed Overhead Costs

At verification, the Department
determined that Viraj did not include
the account items ‘“Material Handling
Charges” (i.e., freight expenses) and
“Repairs to Plant & Machinery” in its
calculation of fixed overhead costs. See
Cost Verification Report at page 11.
Because these expenses relate to the
production of subject merchandise, we
have determined that they should be
included as fixed overhead costs.
Accordingly, we have recalculated the
ratio of fixed overhead costs to the cost
of goods sold and adjusted the total cost
of manufacture. See Memorandum to
the File: Analysis Memorandum for the
Preliminary Results of Review for Viraj
(“Analysis Memorandum™) at page 5.

3. Variable Overhead Costs

At verification, the Department found
a minor error by Viraj in its calculation
of the variable overhead costs for light
diesel oil. Based on this finding, we
have revised Viraj’s reported variable
overhead cost. See Analysis
Memorandum at page 5.

4. General and Administrative (“G&A”)
Expenses

At verification, the Department found
that Viraj improperly included selling
expenses in its calculation of G&A
expenses. Therefore, for purposes of
these preliminary results, we have
recalculated the G&A factor. See
Analysis Memorandum at page 4.

5. Interest Expenses

At verification, the Department found
that in addition to reporting bank
charges as a direct selling expense in its
Section B & C response, Viraj reported
banking charges in its calculation of net
interest expense. Therefore, for
purposes of these preliminary results,
we have excluded banking charges from
the calculation of net interest expense.
Additionally, at verification we found
that Viraj deducted from net interest
expense an amount for interest usance
charges. Because these charges were not
reported by Viraj in its U.S. or home
market sales file as a direct selling
expense, we preliminarily find that
these interest usance charges should be
included in Viraj’s net interest expense.
See Analysis Memorandum at page 5.

6. Packing

At verification, the Department found
that Viraj calculated its POR packing
cost based on the sample cost of packing
materials during the POR, and requested
that Viraj recalculate packing expenses
based on the weighted-average POR cost
of packing materials. For purposes of
these preliminary results, we have used
the recalculated packing expense as
explained in the Sales Verification
Report at page 10.

B. Test of Third Country Market Sales
Prices

We compared the weighted-average
COP figures to third country market
sales of the foreign like product as
required under section 773(b) of the Act,
in order to determine whether these
sales were made at prices below COP. In
determining whether to disregard third
country market sales made at prices less
than the COP, we examined whether: (1)
Within an extended period of time, such
sales were made in substantial
quantities, and (2) such sales were made
at prices which permitted the recovery
of all costs within a reasonable period
of time. On a product-specific basis, we
compared the COP to the third country
market prices, less any applicable
movement charges.

C. Results of the COP Test

Pursuant to section 773(b)(2)(C),
where more than 20 percent of
respondent’s sales of a given product
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were at prices less than the COP, we
disregard any below-cost sales of that
product because we determined that the
below-cost sales were made in
“substantial quantities.”” As a result of
our COP test, we preliminarily
determine to disregard certain below-
cost sales during the POR. However, as
mentioned above, because there were no
contemporaneous comparison market
matches, we have not used Viraj’s third
country sales as the basis for normal
value.

Calculation of Constructed Value

In accordance with section 773(a)(4)
of the Act, we used CV as the basis for
NV because there were no
contemporaneous sales of the foreign
like product in the comparison market.
We calculated CV in accordance with
section 773(e)(1) of the Act based on the
sum of respondent’s cost of materials,
fabrication, SG&A, including interest
expenses, and profit. We calculated the
COP included in the calculation of CV
as noted above, in the “Calculation of
COP” section of the notice. In
accordance with section 773(e)(2)(A) of
the Act and 19 CFR 351.405(b)(1), we
based SG&A and profit on the amounts
incurred and realized by the respondent
in connection with the production and
sale of the foreign like product, in the
ordinary course of trade, for
consumption in the foreign country.

Level of Trade

In accordance with section
773(a)(1)(B) of the Act, to the extent
practicable, we determine NV based on
sales in the comparison market at the
same level of trade (“LOT”) as the EP or
CEP transaction. The NV LOT is that of
the starting-price sales in the
comparison market or, when NV is
based on constructed value (“CV”’), that
of the sales from which we derive
selling, general and administrative
(“SG&A”’) expenses and profit. For EP,
the U.S. LOT is the level of the starting-
price sale, which is usually from
exporter to importer. As discussed
above, all of Viraj’s sales to the U.S.
were EP sales.

To determine whether NV sales are at
a different LOT than EP, we examine
stages in the marketing process and
selling functions along the chain of
distribution between the producer and
the unaffiliated customer. If the
comparison market sales are at a
different LOT, and the difference affects
price comparability, as manifested in a
pattern of consistent price differences
between the sales on which NV is based
and comparison-market sales at the LOT
of the export transaction, we make an

LOT adjustment under section
773(a)(7)(A) of the Act.

In the present review, Viraj did not
request a level of trade (LOT)
adjustment. To ensure that no such
adjustment was necessary, in
accordance with the principles
discussed above, we examined
information regarding the distribution
systems in both the U.S. and third
country market, including the selling
functions, classes of customers, and
selling expenses.

In both the third country comparison
market and the United States, Viraj
reported one LOT and one distribution
system with one class of customer
(distributors). Viraj stated that it
manufactures the merchandise after
receipt of a final confirmed order and
sells directly to its customers in the
comparison market and in the United
States on a CIF basis. Viraj reported that
it uses a forwarding agent for sales to
the United States but that in all other
aspects it performs identical selling
functions in both the third country
comparison market and the United
States. These selling functions include
soliciting inquiries from customers,
negotiating with customers, and
procurement of export orders. Further,
Viraj reported that it did not provide
other sales-related services on any of its
sales, such as inventory maintenance,
technical advice, warranty services, or
advertising. Therefore, we preliminarily
conclude that Viraj performs identical
selling functions in the comparison
market and the United States and that
a LOT adjustment is not warranted.

Price-to-CV Comparisons

For price-to-CV comparisons, we
made a circumstance-of-sale adjustment
by deducting third country market
direct selling expenses (i.e., imputed
credit and banking charges) and adding
U.S. direct selling expenses (i.e.,
imputed credit and banking charges).
For computing credit expenses, it is the
Department’s normal practice to use an
interest rate applicable to loans in the
same currency as that in which the sales
are denominated (see, e.g., Analysis for
the preliminary determination in the
investigation of stainless steel plate in
coils from Korea—Pohang Iron & Steel
Company, 63 FR 59535 (November 4,
1998). We note that while all sales to the
United States are denominated in U.S.
dollars, the short-term interest rate used
by Viraj was derived from loans
denominated in rupees. Therefore, we
have not accepted Viraj’s reported credit
expense for its U.S. sales and have
instead calculated an imputed credit
expense for these sales using the U.S.
weighted-average effective rate on

commercial and industrial loans over
one month and under one year made by
all commercial banks. The Federal
Reserve calculates this rate quarterly.
Loan rates were collected from the four
quarters corresponding to the POR and
then weight-averaged by the amount of
loans made in each quarter. All
calculations are shown at Appendix I of
the Analysis Memorandum.
Additionally, at verification, we
found that for its U.S. sales, Viraj did
not include banking charges in the field
“Other Direct Selling Expenses’ as
stated in its supplemental response,
dated June 25, 1999, at page 3. See Sales
Verification Report at page 10.
Therefore, for purposes of these
preliminary results, we have used the
information obtained at verification to
determine banking charges for the sales
in issue. See Analysis Memorandum, at

page 5.
Preliminary Results of Review

As aresult of our review, we
preliminarily determine that the
following weighted-average dumping
margin exists for Viraj for the period
December 1, 1997, through November
30, 1998:

Margin

Manufacturer/Exporter (percent)

2.76

The Department will disclose
calculations performed in connection
with this preliminary determination
within five days of the date of
publication of this notice. Any
interested party may request a hearing
within 30 days of publication. Any
hearing, if requested, will be held two
days after the scheduled date for
submission of rebuttal briefs. Issues
raised in the hearing will be limited to
those raised in the case briefs. Case
briefs from interested parties may be
submitted not later than 30 days after
the date of publication of this notice in
the Federal Register; rebuttal briefs may
be submitted not later than five days
thereafter. The Department will publish
the final results of this administrative
review, including its analysis of issues
raised in any written comments or at a
hearing, not later than 120 days after the
date of publication of this notice.

Upon issuance of the final results of
this review, the Department shall
determine, and the U.S. Customs
Service shall assess, antidumping duties
on all appropriate entries. If these
preliminary results are adopted in our
final results, we will instruct the
Customs Service to assess antidumping
duties on the merchandise subject to
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review. Upon completion of this review,
the Department will issue appraisement
instructions directly to the Customs
Service. In accordance with 19 CFR
351.212(b), if applicable, we will
calculate an importer-specific ad
valorem duty assessment rate based on
the ratio of the total amount of
antidumping duties calculated for the
examined sales to the total customs
value of the sales used to calculate those
duties. This rate will be assessed
uniformly on all entries of that
particular importer made during the
POR.

Furthermore, the following deposit
requirements will be effective for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
these administrative reviews, as
provided by section 751(a)(1) of the Act:
(1) For Viraj, a deposit equal to the
above margin will be required; (2) if the
exporter is not a firm covered in this
review, a prior review, or the original
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (3) the cash deposit
rate for all other manufacturers or
exporters will continue to be 48.80
percent, the “All Others” rate made
effective by the original investigation.

These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This determination is issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: January 3, 2000.

Richard W. Moreland,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 00-634 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-588-054, A-588-604]

Tapered Roller Bearings and Parts
Thereof, Finished and Unfinished,
From Japan and Tapered Roller
Bearings, Four Inches or Less in
Outside Diameter, and Components
Thereof From Japan; Antidumping
Duty Administrative Reviews; Time
Limits

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Extension of Time
Limits.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limits for the final results of the 1997—
1998 administrative reviews of the
antidumping duty order (A-588-604)
and finding (A-588—-054) on tapered
roller bearings from Japan. These
reviews cover three manufacturers/
exporters and one reseller/exporter of
the subject merchandise to the United
States and the period October 1, 1997
through September 30, 1998.

EFFECTIVE DATE: January 11, 2000.

FOR FURTHER INFORMATION CONTACT:
Deborah Scott at (202) 482—2657 or
Robert James at (202) 482-0649, AD/
CVD Enforcement Office Eight, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230.

SUPPLEMENTARY INFORMATION: Because it
is not practicable to complete these
reviews within the normal statutory
time limit, the Department is extending
the time limits for completion of the
final results until Monday, February 28,
2000 in accordance with section
751(a)(3)(A) of the Tariff Act of 1930, as
amended. See Memorandum dated
January 4, 2000 from Joseph A. Spetrini
to Robert S. LaRussa, on file in Room B—
099 of the main Commerce building.

These extensions are in accordance
with section 751(a)(3)(A) of the Tariff
Act of 1930, as amended (19 U.S.C. 1675
(a)(3)(A)).

Dated: January 4, 2000.

Edward Yang,

Acting Deputy Assistant Secretary,
AD/CVD Enforcement Group III.

[FR Doc. 00-639 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration

Exporters’ Textile Advisory
Committee; Notice of Open Meeting

A meeting of the Exporters’ Textile
Advisory Committee will be held on
February 29, 2000. The meeting will be
from noon to 4 p.m. in the Main
Conference Room on the sixth floor at
the office of Milliken & Company, 1045
6th Avenue, New York, New York.

The Committee provides advice and
guidance to Department officials on the
identification and surmounting of
barriers to the expansion of textile
exports, and on methods of encouraging
textile firms to participate in export
expansion.

The Committee functions solely as an
advisory body in accordance with the
provisions of the Federal Advisory
Committee Act.

The meeting will be open to the public
with a limited number of seats available.
For further information or copies of the
minutes, contact William Dawson at
(202) 482-5155.

Dated: January 6, 2000.

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 00-605 Filed 1-10-00; 8:45 am|]
BILLING CODE 3510-DR—F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 0103008B]

Mid-Atlantic Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council and its
Comprehensive Management
Committee, Demersal Committee,
Monkfish Committee, Law Enforcement
Committee, Committee Chairmen, and
Executive Committee will hold a public
meeting.

DATES: The meeting will be held on
Tuesday, January 25, 2000 to Thursday,
January 27, 2000. See
SUPPLEMENTARY INFORMATION for
specific dates and times.

ADDRESSES: The meeting will be held at
the Holiday Inn Select, 480 King Street,
Old Town Alexandria, VA; telephone:
703-549-6080.
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Council address: Mid-Atlantic Fishery
Management Council, 300 S. New
Street, Dover, DE 19904, telephone:
302—-674-2331.

FOR FURTHER INFORMATION CONTACT.:
Daniel T. Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council; telephone: 302—-674-2331, ext.
19.

SUPPLEMENTARY INFORMATION:

January 25, 2000, 10:00 a.m. until
noon—-the Comprehensive Management
Committee will meet.

1:00 p.m. until 5:00 p.m.—the
Demersal Committee will meet.

Wednesday January 26, 2000, 8:00
a.m. - 9:30 a.m.—the Council will meet
to hear the SAW 30 Report.

9:30 a.m. until noon—the Monkfish
Committee will meet.

11:00 a.m. until noon—the Law
Enforcement Committee will meet.

1:00 p.m. until 4:00 p.m.—the
Committee Chairmen will meet.

4:00 p.m. until 5:00 p.m.—the
Executive Committee will meet.

Thursday, January 27, 2000, 8:00 a.m.
until 1:00 p.m.—the Council will meet.

Agenda items for this meeting are:
Discuss the development of workshops
for 2000 including a workshop on
summer flounder discards; discuss the
development of a conservation
equivalency amendment for summer
flounder; discuss the development of an
amendment to review allocation of
annual total allowable catch (TAC) and
discards and revise summer period state
by state quotas for scup; possible review
and comment on Federal Register
notice on 2000 specifications for
summer flounder, scup, and black sea
bass; discussion of disapproved portions
of Sustainable Fisheries Act (SFA)
amendment for summer flounder, scup,
and black sea bass; discussion of other
measures that would be included in
amendments to summer flounder, scup,
and black sea bass; review stock
assessment on surfclams and Atlantic
mackerel; discuss and recommend area
adjustments through the amendment
process for the Monkfish Fishery
Management Plan; discuss and finalize
procedures for enforcement recognition;
develop the annual work plan for
Council committees for year 2000.

Although non-emergency issues not
contained in this agenda may come
before this Council for discussion, these
issues may not be the subject of formal
Council action during this meeting.
Council action will be restricted to those
issues specifically listed in this notice
and any issues arising after publication
of this notice that require emergency
action under section 305(c) of the
Magnuson-Stevens Act, provided the

public has been notified of the Council’s
intent to take final action to address the
emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Joanna Davis at the Council (see
ADDRESSES) at least 5 days prior to the
meeting date.

Dated: January 6, 2000.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-628 Filed 1-10-00; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF DEFENSE
Department of the Navy

Record of Decision for the Disposal
and Reuse of Naval Hospital
Philadelphia, Pennsylvania

SUMMARY: The Department of the Navy
(Navy), pursuant to Section 102(2)(C) of
the National Environmental Policy Act
of 1969 (NEPA), 42 U.S.C. 4332(2)(C)
(1994), and the regulations of the
Council on Environmental Quality that
implement NEPA procedures, 40 CFR
Parts 1500—-1508, hereby announces its
decision to dispose of Naval Hospital
Philadelphia, which is located in
Philadelphia, PA.

Navy analyzed the impacts of the
disposal and reuse of Naval Hospital
Philadelphia in an Environmental
Impact Statement (EIS), as required by
NEPA. The EIS analyzed three reuse
alternatives and identified the
Philadelphia Naval Hospital
Community Reuse Plan (Reuse Plan),
approved by the City of Philadelphia on
June 17, 1999, and described in the EIS
as the Naval Hospital Reuse Plan
Alternative, as the Preferred Alternative.

The Preferred Alternative proposed to
use the Naval Hospital property for
residential purposes and for commercial
activities and to develop public parks
and recreational areas. The City of
Philadelphia is the Local
Redevelopment Authority (LRA) for the
Naval Hospital. Department of Defense
Rule on Revitalizing Base Closure
Communities and Community
Assistance (DoD Rule), 32 CFR
176.20(a).

Navy intends to dispose of Naval
Hospital Philadelphia in a manner that
is consistent with the Reuse Plan. Navy
has determined that the proposed mixed
land use will meet the goals of
achieving local economic

redevelopment, creating new jobs, and
providing additional housing, while
limiting adverse environmental impacts
and ensuring land uses that are
compatible with adjacent property. This
Record of Decision does not mandate a
specific mix of land uses. Rather, it
leaves selection of the particular means
to achieve the proposed redevelopment
to the acquiring entity and the local
zoning authority.

Background

Under the authority of the Defense
Authorization Amendments and Base
Closure and Realignment Act, Public
Law 100-526, 10 U.S.C. 2687 note
(1994), the 1988 Defense Secretary’s
Commission on Base Realignment and
Closure recommended the closure of
Naval Hospital Philadelphia. This
recommendation was approved by the
Secretary of Defense, Frank Carlucci,
and accepted by the One Hundred First
Congress in 1989. The Naval Hospital
closed on September 30, 1991.

Naval Hospital Philadelphia is
situated on 49 acres in the southern part
of the City of Philadelphia. The property
is oriented along the east-west axis with
a rectangular border. The property is
bounded on the north by Hartranft
Street; on the east by Broad Street; on
the South by Pattison Avenue; and on
the west by 20th Street. There are
residential neighborhoods north of the
Naval Hospital property; a sports
stadium complex composed of Veterans
Stadium, First Union Spectrum, and
First Union Center located east and
southeast of the hospital; Franklin D.
Roosevelt Park located south and
southwest of the hospital; and former
Navy family residences known as
Capehart Housing to the west of the
hospital.

This Record of Decision addresses the
disposal and reuse of the entire Naval
Hospital property, which is surplus to
the needs of the Federal Government.
The surplus property, covering 49 acres,
contains 56 buildings that provide about
687,000 square feet of space. The 15-
story main Hospital building (Building
1) and its wings (Buildings 2 and 3)
were built in 1935 and account for about
half of the Hospital’s floor space. Nearly
all of the remaining 53 structures are
one-story buildings.

Navy published a Notice of Intent in
the Federal Register on March 23, 1994,
announcing that the Navy would
prepare an EIS for the disposal and
reuse of Naval Hospital Philadelphia.
On April 6, 1994, Navy held a public
scoping meeting at the Holy Spirit
Roman Catholic Church in Philadelphia,
and the scoping period concluded on
April 29, 1994. On July 8, 1994, Navy
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reopened the scoping comment period
for an additional 14 days.

Navy distributed the Draft EIS (DEIS)
to Federal, State, and local agencies,
elected officials, interested parties, and
the general public on February 24, 1995,
and commenced a 45-day public review
and comment period. During this
period, Federal, State, and local
agencies, community groups and
associations, and interested persons
submitted oral and written comments
concerning the DEIS. On March 22,
1995, Navy held a public hearing at
Holy Spirit Church to receive comments
on the DEIS.

After the public comment period for
the DEIS concluded, Navy developed
additional alternatives for the disposal
and reuse of the Navy Hospital and
prepared a Supplemental Draft
Environmental Impact Statement
(Supplemental DEIS). Navy distributed
the Supplemental DEIS to Federal,
State, and local agencies, elected
officials, interested parties, and the
general public on October 11, 1996, and
commenced a 45-day public review and
comment period. During this period,
Federal, State, and local agencies,
community groups and associations,
and interested persons submitted oral
and written comments concerning the
Supplemental DEIS.

Navy’s responses to the public
comments on the Supplemental DEIS
were incorporated in the Final EIS
(FEIS), which was distributed to the
public on October 29, 1999, for a review
period that concluded on November 29,
1999. During the period between
conclusion of the comment period for
the Supplemental DEIS and distribution
of the FEIS, Navy engaged in the
consultations concerning cultural
resources prescribed by section 106 of
the National Historic Preservation Act of
1966, 16 U.S.C. 470f (1994). Navy
concluded these consultations in
August 1999. Navy received one letter
commenting on the FEIS.

Alternatives

NEPA requires Navy to evaluate a
reasonable range of alternatives for the
disposal and reuse of this surplus
Federal property. In the FEIS, Navy
analyzed the environmental impacts of
three reuse alternatives. Navy also
evaluated a “No Action” alternative that
would leave the property in caretaker
status with Navy maintaining the
physical condition of the property,
providing a security force, and making
repairs essential to safety.

On August 10, 1993, the Mayor’s
Commission on Defense Conversion
adopted the Philadelphia Navy Hospital
Community Reuse Plan. Navy identified

this initial reuse plan as the Preferred
Alternative in the DEIS dated February
1995 and in the Supplemental DEIS
dated September 1996. In mid-1999, the
City of Philadelphia modified the 1993
reuse plan by changing the mix of
proposed uses to provide for the
development of administrative and
training facilities for the Philadelphia
Eagles, a professional football team, at
the eastern end of the property. To
accommodate these facilities, the City
eliminated the 120-bed nursing home
proposed in 1993 and reduced the
amount of property to be used for parks
and recreational activities from 30 acres
to seven acres. The Philadelphia City
Planning Commission approved these
modifications to the 1993 reuse plan on
June 17, 1999.

The Reuse Plan approved in 1999 and
identified in the FEIS as the Preferred
Alternative proposed a mix of land uses.
The Preferred Alternative would use
about 15 acres for residential purposes;
27 acres for the Eagles complex; and
seven acres for parks and recreational
activities. It will be necessary to
demolish nearly all of the buildings,
including the main Hospital building
and its wings (Buildings 1, 2, and 3),
and to replace the property’s utility
distribution systems to support the
Reuse Plan’s proposed redevelopment of
the site.

In the western half of the property,
the Preferred Alternative proposed to
build a townhouse residential complex
on 15 acres that would provide about
150 new townhouses. On seven acres
east of the residential complex, this
Alternative would develop a park and
recreational area to be incorporated in
the adjacent Roosevelt Park and build a
parking lot with a capacity of 1,000
vehicles to serve Roosevelt Park and the
adjacent sports stadium complex.

In the eastern half of the property, the
Preferred Alternative would develop the
Philadelphia Eagles administrative and
training complex on about 27 acres.
This complex would consist of a
building with 104,000 square feet of
space for administrative offices, training
activities, and a sports medicine and
rehabilitation center; three outdoor
practice football fields; one indoor
practice football field covered by a
fabric bubble; a maintenance garage; and
a 200-vehicle parking lot. A commercial
medical care provider would manage
the rehabilitation facility in partnership
with the Eagles, and the facility would
also be available for use by the public.

Navy analyzed a second ‘“‘action”
alternative, described in the FEIS as the
Main Building Reuse Alternative. This
Alternative would retain the main
Hospital building and wings (Buildings

1, 2, and 3) and demolish the other
structures on the Naval Hospital
property.

In the center of the property, the main
Hospital building and its two wings
would be converted into a residential
complex composed of about 150
apartments. North of the Hospital wings,
the Main Building Reuse Alternative
would build 100 townhouses on about
ten acres.

On about 15 acres at the western end
of the property, the Main Building
Reuse Alternative would develop parks
and recreational areas to be
incorporated in Roosevelt Park. On
about 11 acres at the eastern end of the
property, this Alternative would
develop a parking area with a capacity
of 1,100 vehicles to serve Roosevelt Park
and the adjacent sports stadium
complex.

Navy analyzed a third “action”
alternative, described in the FEIS as the
Retail Alternative. Under this
Alternative, all of the Naval Hospital
buildings would be demolished to
permit the development of a commercial
retail center. This Alternative would
also develop parks and recreational
areas similar in size and purpose to the
Main Building Reuse Alternative.

In the center of the property, the
Retail Alternative proposed to develop a
reta