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Presidential Documents

Title 3—

The President

[FR Doc. 00-2684
Filed 2—-3-00; 8:45 am]
Billing code 4710-10-M

Presidential Determination No. 2000-10 of January 31, 2000

Determination Pursuant to Section 523 of the Foreign
Operations, Export Financing, and Related Programs
Appropriations Act, 2000, as Contained in the Consolidated

Appropriations Act for FY 2000 (Public Law 106-113)

Memorandum for the Secretary of State

Pursuant to section 523 of the Foreign Operations, Export Financing, and
Related Programs Appropriations Act, 2000, as Contained in the Consolidated
Appropriations Act for FY 2000 (Public Law 106-113), I hereby certify
that withholding from international financial institutions and other inter-
national organizations and programs funds appropriated or otherwise made
available pursuant to that Act is contrary to the national interest.

You are authorized and directed to publish this determination in the Federal

Register.
‘ X /M

THE WHITE HOUSE,
Washington, January 31, 2000.
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the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1201

Practices and Procedures

AGENCY: Merit Systems Protection
Board.

ACTION: Final rule.

SUMMARY: The Merit Systems Protection
Board (MSPB or the Board) is amending
its rules of practice and procedure in
this part to conform certain provisions
to the new part 1208 of the Board’s
regulations that is being issued
simultaneously with this amendment.
The new part 1208 describes the Board’s
practices and procedures with respect to
appeals filed under the Uniformed
Services Employment and
Reemployment Rights Act of 1994, as
amended, and the Veterans Employment
Opportunities Act of 1998. This part is
being amended to provide appropriate
cross-references to the new part 1208
and to remove provisions that have been
incorporated into the new part 1208.
EFFECTIVE DATE: February 4, 2000.

FOR FURTHER INFORMATION CONTACT:
Robert E. Taylor, Clerk of the Board,
(202) 653-7200.

SUPPLEMENTARY INFORMATION: The Board
is publishing separately a new part 1208
of its rules of practice and procedure to
cover appeals filed under the Uniformed
Services Employment and
Reemployment Rights Act of 1994
(USERRA) (Public Law 103-353), as
amended, and the Veterans Employment
Opportunities Act of 1998 (VEOA)
(Public Law 105-339). Because certain
provisions regarding USERRA appeals
have been included previously in part
1201 (interim rule at 62 FR 66813,
December 22, 1997; final rule at 64 FR
54507, October 7, 1999), certain changes
are necessary to conform that part to the
new part 1208. Part 1201 is being
amended to provide appropriate cross-

references to the new part 1208 and to

remove provisions that have been

incorporated into the new part 1208.
The Board is publishing this rule as

a final rule pursuant to 5 U.S.C. 1204(h).

List of Subjects in 5 CFR Part 1201

Administrative practice and
procedure, Civil rights, Government
employees, Lawyers.

Accordingly, the Board amends 5 CFR
part 1201 as follows:

1. The authority citation for part 1201
is revised to read as follows:

Authority: 5 U.S.C. 1204 and 7701, unless
otherwise noted.

2. Section 1201.3 is amended by
adding “and” at the end of paragraph
(a)(20), by removing ““; and” at the end
of paragraph (a)(21) and adding a period
in its place, by removing paragraph
(a)(22) in its entirety, by redesignating
paragraph (b) as paragraph (b)(2), and by
adding a new paragraph (b)(1) to read as
follows:

§1201.3 Appellate jurisdiction.

(a] LN

(b)(1) Appeals under the Uniformed
Services Employment and
Reemployment Rights Act and the
Veterans Employment Opportunities
Act. Appeals filed under the Uniformed
Services Employment and
Reemployment Rights Act (Public Law
103-353), as amended, and the Veterans
Employment Opportunities Act (Public
Law 105-339) are governed by part 1208
of this title. The provisions of subparts
A, B, C, and F of part 1201 apply to
appeals governed by part 1208 unless
other specific provisions are made in
that part. The provisions of subpart H of
this part regarding awards of attorney
fees apply to appeals governed by part
1208 of this title.

(Z) * % %

* * * * *

3. Section 1201.22 is amended by
revising paragraph (b)(2) to read as
follows:

§1201.22 Filing an appeal and responses
to appeals.

(a] * * %

(b) Time of filing. (1) * * *

(2) The time limit prescribed by
paragraph (b)(1) for filing an appeal
does not apply where a law or
regulation establishes a different time
limit or where there is no applicable
time limit. No time limit applies to

appeals under the Uniformed Services
Employment and Reemployment Rights
Act (Public Law 103—-353), as amended;
see part 1208 of this title. See part 1208
of this title for the statutory filing time
limits applicable to appeals under the
Veterans Employment Opportunities
Act (Public Law 105-339). See part 1209
of this title for the statutory filing time
limits applicable to whistleblower
appeals and stay requests.

§1201.31 [Amended]

4. Section 1201.31 is amended by
removing paragraph (e) in its entirety.

§1201.121 [Amended]

5. Section 1201.121 is amended by
revising the last sentence of paragraph
(c) to read as follows: “Such appeals are
governed by part 1208 of this title.”

6. Section 1201.202 is amended by
removing “and” at the end of paragraph
(a)(6), by removing the period at the end
of paragraph (a)(7) and adding in its
place ““; and”’, by adding a new
paragraph (a)(8), and by revising
paragraph (d)(1) to read as follows:

§1201.202 Authority for awards.
(a) * % %

(8) Attorney fees, expert witness fees,
and other litigation expenses, as
authorized by the Veterans Employment
Opportunities Act; 5 U.S.C. 3330c(b).

* * * * *

(d)(1) A proceeding on the merits is a
proceeding to decide an appeal of an
agency action under 5 U.S.C. 1221 or
7701, an appeal under 38 U.S.C. 4324,
an appeal under 5 U.S.C. 33304, a
request to review an arbitration decision
under 5 U.S.C. 7121(d), a Special
Counsel complaint under 5 U.S.C. 1214
or 1215, or an agency action against an
administrative law judge under 5 U.S.C.
7521.

* * * * *

Dated: January 28, 2000.
Robert E. Taylor,
Clerk of the Board.
[FR Doc. 00—2338 Filed 2—3-00; 8:45 am]
BILLING CODE 7400-01-U
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MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1208

Practices and Procedures for Appeals
Under the Uniformed Services
Employment and Reemployment
Rights Act and the Veterans
Employment Opportunities Act

AGENCY: Merit Systems Protection
Board.

ACTION: Interim rule; request for
comments.

SUMMARY: The Merit Systems Protection
Board (MSPB or the Board) is
publishing a new part 1208 of its
regulations to describe its practices and
procedures with respect to appeals filed
under the Uniformed Services
Employment and Reemployment Rights
Act of 1994, as amended, and the
Veterans Employment Opportunities
Act of 1998. The Uniformed Services
Employment and Reemployment Rights
Act permits a person covered by that
law to appeal to the Board if a Federal
agency employer or the Office of
Personnel Management fails or refuses
to provide an employment or
reemployment right or benefit to which
the person is entitled after service in a
uniformed service. The Veterans
Employment Opportunities Act permits
a person entitled to veterans’ preference
to appeal to the Board if a Federal
agency violates the person’s rights
under any statute or regulation relating
to veterans’ preference. While both of
these laws are intended to provide
protections for veterans, and while there
are similarities in the procedures and
remedies under each of the laws, there
are significant differences as well. The
purpose of this new part is to provide
guidance to parties and their
representatives on how to proceed in
cases filed under these laws.

The Board is simultaneously
publishing an amendment to its rules at
5 CFR part 1201 to conform certain
provisions in that part to the new part
1208.

DATES: Effective February 4, 2000.
Submit written comments on or before
April 4, 2000.

ADDRESSES: Send comments to Robert E.
Taylor, Clerk of the Board, Merit
Systems Protection Board, 1120
Vermont Avenue, NW, Washington, DC
20419. Comments may be sent via e-
mail to mspb@mspb.gov.

FOR FURTHER INFORMATION CONTACT:
Robert E. Taylor, Clerk of the Board,
(202) 653-7200.

SUPPLEMENTARY INFORMATION: The
Uniformed Services Employment and

Reemployment Rights Act of 1994
(USERRA), Public Law 103-353, as
amended, and the Veterans Employment
Opportunities Act of 1998 (VEOA),
Public Law 105-339, extend the
jurisdiction of the Merit Systems
Protection Board to include complaints
filed by covered persons, principally
veterans, under each of these laws.

The Board has previously issued
regulations to implement provisions of
USERRA in an amendment to its rules
at 5 CFR part 1201 (interim rule at 62
FR 66813, December 22, 1997; final rule
at 64 FR 54507, October 7, 1999).
Various provisions of VEOA require or
permit the Board to issue regulations to
implement particular procedural
requirements of that law (5 U.S.C.
3330a(d)(1), 5 U.S.C. 3330a(d)(2)(B), and
5 U.S.C. 3330b(c)).

The Board believes that persons who
file appeals under USERRA or VEOA,
their representatives, and the agency
parties to such appeals will best be
served by combining the regulations
that apply only to USERRA and VEOA
appeals in a single place in the Board’s
rules. Therefore, the Board is issuing a
new 5 CFR part 1208, titled “‘Practices
and Procedures for Appeals under the
Uniformed Services Employment and
Reemployment Rights Act and the
Veterans Employment Opportunities
Act.” The Board is publishing
simultaneouly a rule making
conforming amendments to part 1201.

To the extent consistent with the
statutory requirements of USERRA and
VEOA, the Board is processing appeals
under these laws in the same manner as
it processes other appeals under the
Board’s appellate jurisdiction
regulations, subparts B and C of 5 CFR
part 1201. Therefore, the new part 1208
contains only provisions that are unique
to USERRA and VEOA, and parties
should refer to the appellate jurisdiction
procedures of part 1201 for other
applicable requirements.

The Board’s approach in the new part
1208, generally, is to include only
provisions that restate or implement
specific statutory requirements of
USERRA and VEOA. For both USERRA
and VEOA appeals, the new part 1208
includes additional requirements for the
content of an appeal to ensure that
information the Board needs to
determine whether it has jurisdiction
over an appeal under USERRA or VEOA
is provided when the appeal is filed.

USERRA and VEOA are similar in
that both provide new redress
mechanisms for the protection of certain
veterans’ rights. They are also similar in
that an appeal under each law may be
filed with the Board after an appellant
has first asked the Department of Labor

to try to resolve the matter. (In the
Department of Labor, both USERRA and
VEOA complaints are processed by the
Veterans Employment and Training
Service.) Despite these similarities,
there are significant differences between
USERRA and VEOA, as summarized
below.

Violations Covered

USERRA: The provisions of USERRA
(codified at chapter 43 of title 38,
United States Code) covering Federal
employees apply to claims that a
Federal agency employer or the Office of
Personnel Management has failed or
refused to provide an employment or
reemployment right or benefit to which
a person is entitled after service in a
uniformed service (other than claims
relating to benefits under the Thrift
Savings Plan for Federal employees).
USERRA also applies to claims of
discrimination based on uniformed
service in connection with initial
employment, reemployment, retention
in employment, promotion, or any
benefit of employment (38 U.S.C.
4311(a)) and claims of reprisal (38
U.S.C. 4311(b)).

VEOA: The redress mechanism
established by VEOA (section 3 of the
Act, codified at 5 U.S.C. 3330a through
3330c) applies to claims that a Federal
agency has violated a preference
eligible’s rights under any statute or
regulation relating to veterans’
preference.

Persons Covered

USERRA: The reemployment
provisions of USERRA apply to persons
who have left their employment for
service in a uniformed service, provided
they satisfy the Act’s requirements
relating to such matters as advance
notice to the employer, cumulative
length of absence, character of service,
and the time limits for reporting back to
work.

The USERRA anti-discrimination
provision is broader; it applies to
anyone who has served, applied to
serve, or has an obligation to serve in a
uniformed service. (It applies only to
such a person; there is no derived right
for a parent or spouse to claim
discrimination based on a person’s
uniformed service; see Lourens v.
MSPB, Fed. Cir. No. 99-3153, October
13, 1999.) The prohibition against
reprisal in USERRA applies to anyone
who exercises a right under the Act,
assists someone else to exercise such a
right, or testifies in a proceeding under
the Act, regardless of whether the
person alleging reprisal has served in a
uniformed service.
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VEOA: The VEOA redress mechanism
applies to preference eligibles. The
requirements a veteran (and, in certain
instances, a mother or spouse of a
veteran) must satisfy for preference
eligible status are set forth at 5 U.S.C.
2108.

Choice of Procedure and Exhaustion
Requirements

USERRA: USERRA permits a covered
person to initiate a proceeding under
the Act either by filing with the
Secretary of Labor or by filing directly
with the Board. The Board has ruled
that a person who files a formal
complaint with the Secretary of Labor
must exhaust the procedures of the
Department of Labor before an appeal
may be filed with the Board. Petersen v.
Department of the Interior, 71 M.S.P.R.
227 (1996). If the person simply seeks
assistance from the Department of
Labor, however, and does not file a
formal complaint, the exhaustion
requirement does not apply.

VEOA: VEOA requires a preference
eligible who alleges a violation of
veterans’ preference to file first with the
Secretary of Labor. The Board has no
jurisdiction over a VEOA appeal until
the Department of Labor procedures
have been exhausted.

Filing Time Limits

USERRA: USERRA contains no
statutory time limit for filing a
complaint either with the Secretary of
Labor or with the Board. The Board has
determined that it would be
inconsistent with the Congressional
intent in enacting USERRA and its
predecessor laws for the Board to
establish a filing time limit by
regulation. Therefore, there is no time
limit for filing a USERRA appeal.

VEOA: VEOA establishes statutory
filing time limits for each stage of the
redress procedure. Unless the Secretary
of Labor has notified the appellant that
the Department of Labor has been
unable to resolve the appellant’s VEOA
complaint, a VEOA appeal may not be
filed with the Board before the 61st day
after the complaint was filed with the
Secretary. If the Secretary notifies the
appellant that the Department of Labor
has been unable to resolve the
complaint, any VEOA appeal to the
Board must be filed within 15 days of
the date of receipt of the Secretary’s
notice. VEOA does not provide for
waiver of any of its statutory filing time
limits for good cause.

Representation

USERRA: USERRA authorizes the
Special Counsel to represent a person in
a USERRA appeal before the Board.

Such representation is available only
where the person has filed a USERRA
complaint with the Secretary of Labor,
the Secretary has notified the person
that the Department of Labor cannot
resolve the complaint, and the person
asks the Secretary to refer the complaint
to the Special Counsel. There is no
provision for representation by the
Special Counsel where a person files a
USERRA appeal directly with the Board.
Regardless of whether a USERRA
appellant files with the Board directly,
after exhausting the procedures of the
Department of Labor, or after the Special
Counsel has declined to represent the
appellant, he may choose a
representative in accordance with the
Board’s regulations at 5 CFR 1201.31.
VEOA: VEOA contains no provisions
regarding representation of a VEOA
appellant. The appellant may choose a
representative in accordance with the
Board’s regulations at 5 CFR 1201.31.

Termination of Proceeding

USERRA: There is no provision in
USERRA for a person who has filed a
USERRA appeal with the Board to
terminate the Board proceeding before it
has concluded with the issuance of a
decision.

VEOA: VEOA permits a person who
has filed a VEOA appeal to elect to
terminate the Board proceeding and file
a civil action in district court if the
Board has not issued a judicially
reviewable decision within 120 days
after the appeal was filed. The Board
proceeding must terminate immediately
upon the Board’s receipt of the
appellant’s election.

Remedies

USERRA and VEOA: Both laws
provide that if the Board determines
that the agency has committed a
violation, the Board must order the
agency to comply with the provision(s)
violated and award compensation for
any loss of wages or benefits suffered by
the appellant because of the violation.

USERRA: USERRA provides that any
compensation received by the appellant
pursuant to the Board’s order shall be in
addition to any other right or benefit
provided for by chapter 43 of title 38,
United States Code, and shall not
diminish any such right or benefit.
USERRA also permits the Board, when
it orders an agency to comply, to award
reasonable attorney fees, expert witness
fees, and other litigation expenses.

VEOA: VEOA provides that where the
Board finds that the agency’s violation
was willful, it must award an amount
equal to backpay as liquidated damages.
VEOA also requires the Board, when it
orders an agency to comply, to award

reasonable attorney fees, expert witness
fees, and other litigation expenses.

Judicial Review

USERRA: USERRA explicitly
provides that a final Board decision on
a USERRA appeal is subject to judicial
review in accordance with 5 U.S.C.
7703, which provides for judicial review
by the United States Court of Appeals
for the Federal Circuit.

VEOA: VEOA does not include a
judicial review provision comparable to
that in USERRA. It does, however,
implicitly acknowledge that a final
Board decision on a VEOA appeal is
subject to judicial review by referring to
the Board’s issuance of a “judicially
reviewable decision.” In the absence of
an explicit judicial review provision,
the Board relies on precedent construing
the applicability of 5 U.S.C. 7703 to
final Board decisions in cases other than
those decided under chapter 77 of title
5, United States Code (See, e.g., Frazier,
etal., v. MSPB, 672 F.2d 150, 160 (D.C.
Cir. 1982)). Therefore, the Board’s
decisions on VEOA appeals will provide
notice that judicial review is available
in the United States Court of Appeals
for the Federal Circuit.

Appeals Under Another Law, Rule, or
Regulation.

USERRA: Nothing in USERRA
prevents an appellant who may appeal
an agency action to the Board under any
other law, rule, or regulation from
raising a claim of a USERRA violation
in that appeal. The Board has ruled that
it will treat such a claim as an
affirmative defense that the agency
action was not in accordance with law.
See Morgan v. United States Postal
Service, 82 M.S.P.R. 1 (1999).

VEOA: VEOA provides that a
preference eligible who may appeal
directly to the Board from an agency
action that is appealable under any
other law, rule, or regulation, may do so
in lieu of administrative redress under
VEOA (emphasis added) (5 U.S.C.
3330a(e)(1)). Such an appellant,
however, may not pursue redress for an
alleged violation of veterans’ preference
under VEOA at the same time he
pursues redress for the violation under
any other law, rule, or regulation (5
U.S.C. 3330a(e)(2)). An appellant who
elects to appeal to the Board under
another law, rule, or regulation must
comply with the provisions of subparts
B and C of 5 CFR part 1201, including
the time of filing requirement of 5 CFR
§1201.22(b)(1).

The Board is publishing this rule as
an interim rule pursuant to 5 U.S.C.
1204(h), 5 U.S.C. 3330a, 5 U.S.C. 3330b,
and 38 U.S.C. 4331.
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List of Subjects in 5 CFR Part 1208

Administrative practice and
procedure, Government employees,
Veterans.

Accordingly, the Board amends 5 CFR
chapter II, subchapter A, by adding part
1208 reading as follows:

PART 1208—PRACTICES AND
PROCEDURES FOR APPEALS UNDER
THE UNIFORMED SERVICES
EMPLOYMENT AND REEMPLOYMENT
RIGHTS ACT AND THE VETERANS
EMPLOYMENT OPPORTUNITIES ACT

Subpart A—Jurisdiction and Definitions

Sec.

1208.1 Scope.

1208.2 Jurisdiction.

1208.3 Application of 5 CFR part 1201.
1208.4 Definitions.

Subpart B—USERRA Appeals

1208.11 Choice of procedure under
USERRA; exhaustion requirement.

1208.12 Time of filing.

1208.13 Content of appeal; request for
hearing.

1208.14 Representation by Special Counsel.

1208.15 Remedies.

1208.16 Appeals under another law, rule, or
regulation.

Subpart C—VEOA Appeals

1208.21 VEOA exhaustion requirement.

1208.22 Time of filing.

1208.23 Content of appeal; request for
hearing.

1208.24 Election to terminate MSPB
proceeding.

1208.25 Remedies.

1208.26 Appeals under another law, rule, or
regulation.

Authority: 5 U.S.C. 1204(h), 3330a, 3330b;
38 U.S.C. 4331.

Subpart A—Jurisdiction and
Definitions

§1208.1 Scope.

This part governs appeals filed with
the Board under the provisions of 38
U.S.C. 4324, as enacted by the
Uniformed Services Employment and
Reemployment Rights Act of 1994
(USERRA), Public Law 103-353, as
amended, or under the provisions of 5
U.S.C. 3330a, as enacted by the Veterans
Employment Opportunities Act of 1998
(VEOA), Public Law 105-339. With
respect to USERRA appeals, this part
applies to any appeal filed with the
Board on or after October 13, 1994,
without regard as to whether the alleged
violation occurred before, on, or after
October 13, 1994. With respect to VEOA
appeals, this part applies to any appeal
filed with the Board which alleges that
a violation occurred on or after October
31, 1998.

§1208.2 Jurisdiction.

(a) USERRA. Under 38 U.S.C. 4324, a
person entitled to the rights and benefits
provided by chapter 43 of title 38,
United States Code, may file an appeal
with the Board alleging that a Federal
agency employer or the Office of
Personnel Management has failed or
refused, or is about to fail or refuse, to
comply with a provision of that chapter
(other than a provision relating to
benefits under the Thrift Savings Plan
for Federal employees). In general, the
provisions of chapter 43 of title 38 that
apply to Federal employees guarantee
various reemployment rights following a
period of service in a uniformed service,
provided the employee satisfies the
requirements for coverage under that
chapter. In addition, chapter 43 of title
38 prohibits discrimination based on a
person’s service—or application or
obligation for service—in a uniformed
service (38 U.S.C. 4311). This
prohibition applies with respect to
initial employment, reemployment,
retention in employment, promotion, or
any benefit of employment.

(b) VEOA. Under 5 U.S.C. 33304, a
preference eligible who alleges that a
Federal agency has violated his rights
under any statute or regulation relating
to veterans’ preference may file an
appeal with the Board, provided that he
has satisfied the statutory requirements
for first filing a complaint with the
Secretary of Labor and allowing the
Secretary at least 60 days to attempt to
resolve the complaint.

§1208.3 Application of 5 CFR part 1201.

Except as expressly provided in this
part, the Board will apply subparts A
(Jurisdiction and Definitions), B
(Procedures for Appellate Cases), C
(Petitions for Review of Initial
Decisions), and F (Enforcement of Final
Decisions and Orders) of 5 CFR part
1201 to appeals governed by this part.
The Board will apply the provisions of
subpart H (Attorney Fees, and Litigation
Expenses, Where Applicable),
Consequential Damages, and
Compensatory Damages) of 5 CFR part
1201 regarding awards of attorney fees
to appeals governed by this part.

§1208.4 Definitions.

(a) Appeal. “Appeal” means a request
for review of an agency action (the same
meaning as in 5 CFR § 1201.4(f)) and
includes a “complaint” or “action” as
those terms are used in USERRA (38
U.S.C. 4324) and a “complaint” or
“appeal” as those terms are used in
VEOA (5 U.S.C. 3330a).

(b) Preference eligible. ‘‘Preference
eligible” is defined in 5 U.S.C. 2108.

(c) USERRA appeal. “USERRA
appeal” means an appeal filed under 38
U.S.C. 4324, as enacted by the
Uniformed Services Employment and
Reemployment Rights Act of 1994
(Public Law 103—-353), as amended. The
term includes an appeal that alleges a
violation of a predecessor statutory
provision of chapter 43 of title 38,
United States Code.

(d) VEOA appeal. “VEOA appeal”
means an appeal filed under 5 U.S.C.
3330a, as enacted by the Veterans
Employment Opportunities Act of 1998
(Public Law 105-339).

Subpart B—USERRA Appeals

§1208.11 Choice of procedure under
USERRA; exhaustion requirement.

(a) Choice of procedure. An appellant
may file a USERRA appeal directly with
the Board under this subpart or may file
a complaint with the Secretary of Labor
under 38 U.S.C. 4322.

(b) Exhaustion requirement. If an
appellant files a complaint with the
Secretary of Labor under 38 U.S.C. 4322,
the appellant may not file a USERRA
appeal with the Board until the
Secretary notifies the appellant in
accordance with 38 U.S.C. 4322(e) that
the Secretary has been unable to resolve
the complaint. An appellant who seeks
assistance from the Secretary of Labor
under 38 U.S.C. 4321 but does not file
a complaint with the Secretary under 38
U.S.C. 4322 is not subject to the
exhaustion requirement of this
paragraph.

(c) Appeals after exhaustion of
Department of Labor procedure. When
an appellant receives notice from the
Secretary of Labor in accordance with
38 U.S.C. 4322(e) that the Secretary has
been unable to resolve the complaint,
the appellant may file a USERRA appeal
directly with the Board or may ask the
Secretary to refer the complaint to the
Special Gounsel. If the Special Counsel
agrees to represent the appellant, the
Special Counsel may file a USERRA
appeal directly with the Board. If the
Special Counsel does not agree to
represent the appellant, the appellant
may file a USERRA appeal directly with
the Board.

§1208.12 Time of filing.

Under chapter 43 of title 38, United
States Code, there is no time limit for
filing a USERRA appeal with the Board.
However, the Board encourages
appellants to file a USERRA appeal as
soon as possible after the date of the
alleged violation or, if a complaint is
filed with the Secretary of Labor, as
soon as possible after receiving notice
from the Secretary in accordance with
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38 U.S.C. 4322(e) that the Secretary has
been unable to resolve the complaint,
or, if the Secretary has referred the
complaint to the Special Counsel and
the Special Counsel does not agree to
represent the appellant, as soon as
possible after receiving the Special
Counsel’s notice.

§1208.13 Content of appeal; request for
hearing.

(a) Content. A USERRA appeal may be
in any format, including letter form, but
must contain the following:

(1) The nine (9) items or types of
information required in 5 CFR
1201.24(a)(1) through (a)(9);

(2) Evidence or argument that the
appellant has performed service in a
uniformed service, including the dates
of such service (or, where applicable,
has applied for or has an obligation to
perform such service), and that the
appellant otherwise satisfies the
requirements for coverage under chapter
43 of title 38, United States Code;

(3) A statement identifying the
provision of chapter 43 of title 38,
United States Code, that was allegedly
violated and an explanation of how the
provision was violated;

(4) If the appellant filed a complaint
with the Secretary of Labor under 38
U.S.C. 4322(a), evidence of notice under
38 U.S.C. 4322(e) that the Secretary has
been unable to resolve the complaint (a
copy of the Secretary’s notice satisfies
this requirement); and

(5) If the appellant’s complaint was
referred to the Special Counsel and the
appellant has received notice that the
Special Counsel will not represent the
appellant before the Board, evidence of
the Special Counsel’s notice (a copy of
the Special Counsel’s notice satisfies
this requirement).

(b) Request for hearing. An appellant
must submit any request for a hearing
with the USERRA appeal, or within any
other time period the judge sets. A
hearing may be provided to the
appellant once the Board’s jurisdiction
over the appeal is established. The judge
may also order a hearing if necessary to
resolve issues of jurisdiction. The
appellant has the burden of proof with
respect to issues of jurisdiction (5 CFR
1201.56(a)(2)(1)).

§1208.14 Representation by Special
Counsel.

The Special Counsel may represent an
appellant in a USERRA appeal before
the Board. A copy of any written request
by the appellant to the Secretary of
Labor that the appellant’s complaint
under 38 U.S.C. 4322(a) be referred to
the Special Counsel for litigation before
the Board will be accepted as the

written designation of representative
required by 5 CFR 1201.31(a).

§1208.15 Remedies.

(a) Order for compliance. If the Board
determines that a Federal agency
employer or the Office of Personnel

Management has not complied with a
provision or provisions of chapter 43 of
title 38, United States Code (other than
a provision relating to benefits under
the Thrift Savings Plan for Federal
employees), the decision of the Board
(either an initial decision of a judge
under 5 CFR 1201.111 or a final Board
decision under 5 CFR 1201.117) will
order the Federal agency employer or
the Office of Personnel Management, as
applicable, to comply with such
provision(s) and to compensate the
appellant for any loss of wages or
benefits suffered by the appellant
because of such lack of compliance.
Under 38 U.S.C. 4324(c)(3), any
compensation received by the appellant
pursuant to the Board’s order shall be in
addition to any other right or benefit
provided for by chapter 43 of title 38,
United States Code, and shall not
diminish any such right or benefit.

(b) Attorney fees and expenses. If the
Board issues a decision ordering
compliance under paragraph (a) of this
section, the Board has discretion to
order payment of reasonable attorney
fees, expert witness fees, and other
litigation expenses under 38 U.S.C.
4324(c)(4). The provisions of subpart H
of part 1201 shall govern any
proceeding for attorney fees and
expenses.

§1208.16 Appeals under another law, rule,
or regulation.

Nothing in USERRA prevents an
appellant who may appeal an agency
action to the Board under any other law,
rule, or regulation from raising a claim
of a USERRA violation in that appeal.
The Board will treat such a claim as an
affirmative defense that the agency
action was not in accordance with law
(5 CFR 1201.56(b)(3)).

Subpart C—VEOA Appeals

§1208.21 VEOA exhaustion requirement.

Before an appellant may file a VEOA
appeal with the Board, the appellant
must first file a complaint under 5
U.S.C. 3330a(a) with the Secretary of
Labor within 60 days after the date of
the alleged violation and allow the
Secretary at least 60 days from the date
the complaint is filed to attempt to
resolve the complaint.

§1208.22 Time of filing.

(a) Unless the Secretary of Labor has
notified the appellant that the Secretary

has been unable to resolve the
appellant’s VEOA complaint, a VEOA
appeal may not be filed with the Board
before the 61st day after the date on
which the appellant filed the complaint
under 5 U.S.C. 3330a(a) with the
Secretary.

(b) If the Secretary of Labor notifies
the appellant that the Secretary has been
unable to resolve the appellant’s VEOA
complaint and the appellant elects to
appeal to the Board under 5 U.S.C.
3330a(d), the appellant must file the
VEOA appeal with the Board within 15
days after the date of receipt of the
Secretary’s notice. A copy of the
Secretary’s notice must be submitted
with the appeal.

§1208.23 Content of appeal; request for
hearing.

(a) Content. A VEOA appeal may be
in any format, including letter form, but
must contain the following:

(1) The nine (9) items or types of
information required in 5 CFR
1201.24(a)(1) through (a)(9);

(2) Evidence or argument that the
appellant is a preference eligible;

(3) A statement identifying the statute
or regulation relating to veterans’
preference that was allegedly violated,
an explanation of how the provision
was violated, and the date of the
violation;

(4) Evidence that a complaint under 5
U.S.C. 3330a(a) was filed with the
Secretary of Labor, including the date
the complaint was filed; and

(5)(i) Evidence that the Secretary has
notified the appellant in accordance
with 5 U.S.C. 3330a(c)(2) that the
Secretary has been unable to resolve the
complaint (a copy of the Secretary’s
notice satisfies this requirement); or

(ii) Evidence that the appellant has
provided written notice to the Secretary
of the appellant’s intent to appeal to the
Board, as required by 5 U.S.C.
3330a(d)(2) (a copy of the appellant’s
written notice to the Secretary satisfies
this requirement).

(b) Request for hearing. An appellant
must submit any request for a hearing
with the VEOA appeal, or within any
other time period the judge sets. A
hearing may be provided to the
appellant once the Board’s jurisdiction
over the appeal is established and it has
been determined that the appeal is
timely. The judge may also order a
hearing if necessary to resolve issues of
jurisdiction or timeliness. The appellant
has the burden of proof with respect to
issues of jurisdiction and timeliness (5
CFR 1201.56(a)(2)(i) and (ii)).
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§1208.24 Election to terminate MSPB
proceeding.

(a) Election to terminate. At any time
beginning on the 121st day after an
appellant files a VEOA appeal with the
Board, if a judicially reviewable Board
decision on the appeal has not been
issued, the appellant may elect to
terminate the Board proceeding as
provided under 5 U.S.C. 3330b and file
a civil action with an appropriate
United States district court. Such
election must be in writing, filed with
the Board office where the appeal is
being processed, and served on the
parties. The election is effective
immediately on the date of receipt by
the Board office where the appeal is
being processed.

(b) Termination order. Following
receipt by the Board of an appellant’s
written election to terminate the Board
proceeding, a termination order will be
issued to document the termination of
the proceeding. The termination order
will state that the proceeding was
terminated as of the date of receipt of
the appellant’s written election. Such an
order is neither an initial decision under
5 CFR 1201.111 nor a final Board
decision and is not subject to a petition
for review in accordance with subpart C
of part 1201, a petition for enforcement
in accordance with subpart F of part
1201, or a petition for judicial review.

§1208.25 Remedies.

(a) Order for compliance. If the Board
determines that a Federal agency has
violated the appellant’s VEOA rights,
the decision of the Board (either an
initial decision of a judge under 5 CFR
1201.111 or a final Board decision
under 5 CFR 1201.117) will order the
agency to comply with the statute or
regulation violated and to compensate
the appellant for any loss of wages or
benefits suffered by the appellant
because of the violation. If the Board
determines that the violation was
willful, it will order the agency to pay
the appellant an amount equal to back
pay as liquidated damages.

(b) Attorney fees and expenses. If the
Board issues a decision ordering
compliance under paragraph (a) of this
section, the Board will order payment of
reasonable attorney fees, expert witness
fees, and other litigation expenses. The
provisions of subpart H of part 1201
shall govern any proceeding for attorney
fees and expenses.

§1208.26 Appeals under another law, rule,
or regulation.

(a) The VEOA provides that 5 U.S.C.
3330a shall not be construed to prohibit
a preference eligible from appealing
directly to the Board from any action

that is appealable under any other law,
rule, or regulation, in lieu of
administrative redress under VEOA (5
U.S.C. 3330a(e)(1)). An appellant may
not pursue redress for an alleged
violation of veterans’ preference under
VEOA at the same time he pursues
redress for such violation under any
other law, rule, or regulation (5 U.S.C.
3330a(e)(2)).

(b) An appellant who elects to appeal
to the Board under another law, rule, or
regulation must comply with the
provisions of subparts B and C of 5 CFR
part 1201, including the time of filing
requirement of 5 CFR 1201.22(b)(1).

Dated: January 24, 2000.

Robert E. Taylor,

Clerk of the Board.

[FR Doc. 00-2339 Filed 2—3-00; 8:45 am]
BILLING CODE 7400-01-U

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 2

Revision of Delegations of Authority

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: This document revises the
delegations of authority from the
Secretary of Agriculture and general
officers of the Department due to
passage of the Agricultural Research,
Extension, and Education Reform Act of
1998.

EFFECTIVE DATE: Effective February 4,
2000.

FOR FURTHER INFORMATION CONTACT:
Philip Schwab, Science Advisor and
Legislative Affairs, Cooperative State
Research, Education, and Extension
Service, USDA, Room 305-A, Jamie L.
Whitten Federal Bldg., Washington, DC
20250, telephone 202—-720-4423.
SUPPLEMENTARY INFORMATION: On June
23, 1998, the Agricultural Research,
Extension, and Education Reform Act of
1998, Pub. L. 105-185, was signed into
law. With the enactment of this new law
many existing authorities were either
modified or extended and some new
ones added. It is necessary for these
authorities to be delegated to Agency
Administrators. This document also
delegates authority for the Census of
Agriculture as provided for in the
Census of Agriculture Act of 1997, Pub.
L. 105-113 (7 U.S.C. 2204g). This
document lays out these delegations of
authority as they have been modified
and expanded. This rule relates to
internal agency management. Therefore,

pursuant to 5 U.S.C. 553, notice of
proposed rulemaking and opportunity
for comment are not required, and this
rule may be made effective less than 30
days after publication in the Federal
Register.

Further, since this rule relates to
internal agency management, it is
exempt from the provisions of Executive
Orders 12866 and 12988. Finally, this
action is not a rule as defined by Pub.
L. 96-354, the Regulatory Flexibility
Act, and the Small Business Regulatory
Fairness Enforcement Act, 5 U.S.C. 801
et seq., and, thus, is exempt from their
provisions.

List of Subjects in 7 CFR Part 2

Authority Delegations (Government
agencies).

Accordingly, 7 CFR Part 2 is amended
as set forth below.

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

1. The authority for Part 2 continues
to read as follows:

Authority: Sec. 212(a), Pub. L. 103-354,
108 Stat. 3210, 7 U.S.C. 6912(a)(1); 5 U.S.C.
301; Reorganization Plan No. 2 of 1953; 3
CFR 1949-1953 Comp., p. 1024.

Subpart C—Delegations of Authority to
the Deputy Secretary, the Under
Secretaries and Assistant Secretaries

2. Amend § 2.21 as follows:

a. Redesignate paragraphs (a)(1)(cxl)
through (a)(1)(cxlix) as paragraphs
(a)(1)(cxli) through (a)(1)(cl);

b. Add new paragraphs (a)(1)(cxl), and
(a)(1)(cli) through (a)(1)(clxxi);

c. Remove and reserve paragraphs

(a)(1)(Ixxviii), (a)(1)(Ixxxiii),
(a)(1)(Ixxxiv), (a)(1)(Ixxxv),
(a](l)(lxxxv1) and (a)(1)(xc); and

d. Revise paragraphs (a)(1)(x),
(a)(1)(xliv), (a)(1)(1), (a)(1)(liii),
(a)(1)(Lvii), (a)(1)(lix), (a)(1)(Ixxix), and
(b)(1)(i) and to add paragraphs
(a)(1)(1iv), (a)(1)(Ixxx), (a)(1)(Ixxxi), and
(a)(1)(Ixxxvii) to read as follows:

§2.21 Under Secretary for Research,
Education, and Economics.

(a) L

(1) * x %

(x) Evaluate, assess, and report to
congressional agriculture committees on
the merits of proposals for agricultural
research facilities in the States; establish
a task force on a 10-year strategic plan
for agricultural research facilities;
ensure that each research activity
conducted by an Agricultural Research
Service facility serves a national or
multistate need; and review periodically
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each operating agricultural research
facility constructed in whole or in part
with Federal funds, pursuant to criteria
established, to ensure that a
comprehensive research capacity is
maintained (7 U.S.C. 390 et seq.).

* * * * *

(xx) Administer and direct a program
of competitive grants for research, and
special grants for research, education, or
extension, to State agricultural
experiment stations, colleges and
universities, other research institutions
and organizations, Federal agencies,
national laboratories (competitive grants
only), private organizations or
corporations, and individuals, and of
facilities grants to State agricultural
experiment stations and other
designated colleges and universities, to
promote research, extension, or
education, in food, agriculture and
related areas (7 U.S.C. 450i).

* * * * *

(xliv) Formulate and administer
programs to strengthen secondary
education and two-year post secondary
teaching programs; promote linkages
between secondary, two-year post
secondary, and higher education
programs in the food and agricultural
sciences; administer grants to secondary
education and two-year post secondary
teaching programs, and to colleges and
universities; maintain a national food
and agricultural education information
system (7 U.S.C. 3152).

* * * * *

(1) Support continuing agricultural
and forestry extension and research, at
1890 land-grant colleges, including
Tuskegee University, and administer a
grant program for five National Research
and Training Centers (7 U.S.C. 3221,
3222, 3222¢, 3222d).

* * * * *

(liii) Provide policy direction and
coordinate the Department’s work with
national and international institutions
and other persons throughout the world
in the performance of agricultural
research, extension, teaching, and
development activities; administer a
program of competitive grants for
collaborative projects involving Federal
scientists or scientists from colleges and
universities working with scientists at
international agricultural research
centers in other nations focusing either
on new technologies and programs for
increasing the production of food and
fiber or training scientists and a program
of competitive grants to colleges and
universities to strengthen United States
economic competitiveness and to
promote international market
development; and provide a biennial
report to the Committee on Agriculture

of the House of Representatives and the
Committee on Agriculture, Nutrition,
and Forestry of the Senate on efforts of
the Federal Government to coordinate
international agricultural research
within the Federal Government, and to
more effectively link the activities of
domestic and international agricultural
researchers, particularly researchers of
the Agricultural Research Service (7
U.S.C. 3291, 3292b).

* * * * *

(liv) Provide for an agricultural
research and development program with
the United States/Mexico Foundation
for Science (7 U.S.C. 3292a).

* * * * *

(Ivii) Enter into cost-reimbursable
agreements with State cooperative
institutions or other colleges and
universities for the acquisition of goods
or services in support of research,
extension, or teaching activities in the
food and agricultural sciences,
including the furtherance of library and
related information programs (7 U.S.C.
3319a).

* * * * *

(lix) Administer an Aquaculture
Assistance Program, involving centers,
by making grants to eligible institutions
for research and extension to facilitate
or expand production and marketing of
aquacultural food species and products;
making grants to States to formulate
Aquaculture development plans for the
production and marketing of
aquacultural species and products; and
conducting a program of research,
extension and demonstration at
aquacultural demonstration centers (7
U.S.C. 3321-22).

* * * * *

(Ixxviii) [Removed and reserved]

(Ixxix) Conduct a research initiative
known as the Agricultural Genome
Initiative, and make grants or enter into
cooperative agreements on a
competitive basis to carry out the
Initiative (7 U.S.C. 5924).

(Ixxx) Administer a competitive high
priority research and extension grants
program in specified subject areas (7
U.S.C. 5925).

(Ixxxi) Administer a program of
competitive grants to support research
and extension activities in Nutrient
Management Research and Extension (7
U.S.C. 5925a).

*

* * * *

(Ixxxiii)—(Ixxxvi) [Removed and
reserved]

(Ixxxvii) Administer competitive
grants to support research and extension
activities regarding organically grown

and processed agricultural commodities
(7 U.S.C. 5925b).

* * * * *

(xc) [Removed and reserved]
* * * * *

(cx1) Make competitive grants to 1994
Land-Grant Institutions to conduct
agricultural research that addresses high
priority concerns of tribal, national, or
multistate significance (Section 536 of
the Equity in Educational Land-Grant
Status Act of 1994, 7 U.S.C. 301 note).

* * * * *

(cli) Ensure that agricultural research
conducted by the Agricultural Research
Service, and agricultural research,
extension, or education activities
administered by the Cooperative State
Research, Education, and Extension
Service on a competitive basis address
a concern that is a priority and has
national, multistate, or regional
significance (7 U.S.C. 7611).

(clii) Solicit and consider input and
recommendations from persons who
conduct or use agricultural research,
extension, or education and, after
consultation with appropriate
subcabinet officials, establish priorities
for agricultural research, extension, and
education activities conducted or
funded by the Department; promulgate
regulations concerning implementation
of a process for obtaining stakeholder
input at 1862, 1890, and 1994
Institutions; and ensure that federally
supported and conducted agricultural
research, extension, and education
activities are accomplished in accord
with identified management principles
(7 U.S.C. 7612).

(cliii) Establish procedures that
provide for scientific peer review of
each agricultural research grant
administered on a competitive basis,
and for merit review of each agricultural
extension or education grant
administered, on a competitive basis, by
the Cooperative State Research,
Education, and Extension Service (7
U.S.C. 7613(a)).

(cliv) Consider the results of the
annual review performed by the
Agricultural Research, Extension,
Education, and Economics Advisory
Board regarding the relevance to
priorities of the funding of all
agricultural research, extension, or
education activities conducted or
funded by the Department and the
adequacy of funding, when formulating
each request for proposals, and
evaluating proposals, involving an
agricultural research, extension, or
education activity funded, on a
competitive basis, by the Department;
and solicit and consider input from
persons who conduct or use agricultural
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research, extension, or education
regarding the prior year’s request for
proposals for each activity funded on a
competitive basis (7 U.S.C. 7613(c)).

(clv) Establish, in consultation with
appropriate subcabinet officials,
procedures to ensure scientific peer
review of all research activities
conducted by the Department (7 U.S.C.
7613(d)).

(clvi) Require a procedure to be
established by each 1862, 1890, and
1994 Institution, for merit review of
each agricultural research and extension
activity funded and review of the
activity in accordance with the
procedure (7 U.S.C. 7613(e)).

(clvii) Administer an Initiative for
Future Agriculture and Food Systems
(except with respect to funds provided
by the Secretary to the Alternative
Agricultural Research and
Commercialization Corporation) (7
U.S.C. 7621).

(clviii) Administer a program of
competitive grants to eligible
partnerships to coordinate and manage
research and extension activities to
enhance the quality of high-value
agricultural products (7 U.S.C. 7622).

(clix) Administer a program of
competitive grants to eligible entities to
conduct research, education, or
information dissemination projects for
the development and advancement of
precision agriculture (7 U.S.C. 7623).

(clx) Coordinate the resources of the
Department to develop, commercialize,
and promote the use of biobased
products, and enter into cooperative
agreements with private entities to
operate pilot plants and other large-
scale preparation facilities under which
the facilities and technical expertise of
the Agricultural Research Service may
be made available (7 U.S.C. 7624).

(clxi) Administer the Thomas
Jefferson Initiative for Crop
Diversification program of competitive
grants and contracts for the purpose of
conducting research and development,
in cooperation with other public and
private entities, on the production and
marketing of new and nontraditional
crops needed to strengthen and
diversify the agricultural production
base of the United States (7 U.S.C.
7625).

(clxii) Administer competitive grants
for integrated, multifunctional
agricultural research, education, and
extension activities (7 U.S.C. 7626).

(clxiii) Administer a coordinated
program of research, extension, and
education to improve the
competitiveness, viability, and
sustainability of small and medium size
dairy, livestock, and poultry operations
(7 U.S.C. 7627).

(clxiv) Administer a grant to a
consortium of land-grant colleges and
universities to enhance the ability of the
consortium to carry out a multi-State
research project aimed at understanding
and combating diseases of wheat and
barley caused by Fusarium
graminearum and related fungi (7 U.S.C.
7628).

(clxv) Operate and administer the
Food Animal Residue Avoidance
Database through contracts, grants, or
cooperative agreements with
appropriate colleges or universities (7
U.S.C. 7642).

(clxvi) Update on a periodic basis,
nutrient composition data and report to
Congress the method that will be used
to update the data and the timing of the
update (7 U.S.C. 7651).

(clxvii) Establish and maintain a Food
Safety Research Information Office at
the National Agricultural Library to
provide to the research community and
the general public information on
publicly and privately funded food
safety research initiatives (7 U.S.C.
7654(a)).

(clxviii) Develop a national program
of safe food handling education for
adults and young people to reduce the
risk of food-borne illness (7 U.S.C.
7655).

(clxix) Conduct a performance
evaluation to determine whether
federally funded agricultural research,
extension, and education programs
result in public goods that have national
or multistate significance, including
through a contract with one or more
entities to provide input and
recommendations with respect to
federally funded agricultural research,
extension, and education programs (7
U.S.C. 7671).

(clxx) Request the National Academy
of Sciences to conduct a study of the
role and mission of federally funded
agricultural research, extension, and
education (7 U.S.C. 7672).

(clxxi) Take a census of agriculture in
1998 and every fifth year thereafter
pursuant to the Census of Agriculture
Act of 1997, Pub. L. No. 105-113 (7
U.S.C. 2204g).

(b) * % %

(1) * % %

(i) Withhold funds from States in
accordance with section 1436 of the
National Agricultural Research,
Extension, and Teaching Policy Act of
1977, as amended (7 U.S.C. 3198).

*

* * * *

Subpart K—Delegations of Authority
by the Under Secretary for Research,
Education, and Economics

3. Amend § 2.65 to add new
paragraphs (a)(28), (a)(99) through
(a)(107), to remove and reserve
paragraphs (a)(41), (a)(42), and (a)(43),
and to revise paragraphs (a)(23), (a)(39),
and (a)(71), to read as follows:

§2.65 Administrator, Agricultural
Research Service.

(a) * *x %

(23) Enter into cost-reimbursable
agreements with State cooperative
institutions or other colleges and
universities for the acquisition of goods
or services in support of research,
extension, or teaching activities in the
food and agricultural sciences,
including the furtherance of library and
related information programs (7 U.S.C.
3319a).

* * * * *

(28) Provide a biennial report to the
Committee on Agriculture of the House
of Representatives and the Committee
on Agriculture, Nutrition, and Forestry
of the Senate on efforts of the Federal
Government to coordinate international
agricultural research within the Federal
Government, and to more effectively
link the activities of domestic and
international agricultural researchers,
particularly researchers of the
Agricultural Research Service (7 U.S.C.
3291(d)(2)).

* * * * *

(39) Conduct a research initiative
known as the Agricultural Genome
Initiative, and make grants or enter into
cooperative agreements on a
competitive basis to carry out the
Initiative (7 U.S.C. 5924).

* * * * *
(41)—(43) [Removed and reserved]

(71) Establish and maintain a Food
Safety Research Information Office at
the National Agricultural Library to
provide to the research community and
the general public information on
publicly and privately funded food
safety research initiatives (7 U.S.C.
7654(a)).

* * * * *

(99) Ensure that agricultural research
conducted by the Agricultural Research
Service (ARS) addresses a concern that
is a priority and has national, multistate,
or regional significance (7 U.S.C. 7611).

(100) Solicit and consider input and
recommendations from persons who
conduct or use agricultural research,
extension, or education (7 U.S.C.
7612(b)).

(101) Consider the results of the
annual review performed by the
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Agricultural Research, Extension,
Education, and Economics Advisory
Board regarding the relevance to
priorities of the funding of all
agricultural research, extension, or
education activities conducted or
funded by the Department and the
adequacy of funding when formulating
each request for proposals, and
evaluating proposals, involving an
agricultural research, extension, or
education activity funded, on a
competitive basis, by the Department;
and solicit and consider input from
persons who conduct or use agricultural
research, extension, or education
regarding the prior year’s request for
proposals for each activity funded on a
competitive basis (7 U.S.C. 7613(c)).

(102) Establish procedures that ensure
scientific peer review of all research
activities conducted by the Agricultural
Research Service (7 U.S.C. 7613(d)).

(103) Coordinate the resources of the
Department to develop, commercialize,
and promote the use of biobased
products, and enter into cooperative
agreements with private entities to
operate pilot plants and other large-
scale preparation facilities under which
the facilities and technical expertise of
the Agricultural Research Service may
be made available (7 U.S.C. 7624).

(104) Administer a grant to a
consortium of land-grant colleges and
universities to enhance the ability of the
consortium to carry out a multi-State
research project aimed at understanding
and combating diseases of wheat and
barley caused by Fusarium
graminearum and related fungi (7 U.S.C.
7628).

(105) Administer a program of fees to
support the Patent Culture Collection
maintained and operated by the
Agricultural Research Service (7 U.S.C.
7641).

(106) Update on a periodic basis,
nutrient composition data, and report to
Congress the method that will be used
to update the data and the timing of the
update (7 U.S.C. 7651).

(107) Ensure that each research
activity conducted by an Agricultural
Research Service facility serves a
national or multistate need (7 U.S.C.
390a(e)).

4. Amend § 2.66 to remove and
reserve paragraphs (a)(27), (a)(38),
(a)(41), (a)(47), and (a)(107), to revise
paragraphs (a)(5), (a)(8), (a)(13), (a)(18),
(a)(20), (a)(24), (a)(26), (a)(39), (a)(42),
(a)(43), to redesignate paragraphs
(a)(101) through (a)(117) as (a)(102)
through (a)(118), and to add new
paragraphs (a)(44), (a)(101) and (a)(119)
through (a)(130), to read as follows:

§2.66 Administrator, Cooperative State
Research, Education, and Extension
Service.

(a] * * *

(5) Administer an agricultural
research facilities proposal review
process for submission to Congress (7
U.S.C. 390, 390a(a)—(d)).

* * * * *

(8) Administer a program of special
grants to carry out research, extension,
or education activities to facilitate or
expand promising breakthroughs in
areas of food and agricultural sciences
and to facilitate or expand ongoing
State-Federal food and agricultural
research, extension, or education
programs; and administer a program of
facilities grants to renovate and
refurbish research spaces (7 U.S.C. 450i
(c) and (d)).

* * * * *

(13) Formulate and administer
programs to strengthen secondary
education and two-year post secondary
teaching programs; promote linkages
between secondary, two-year post-
secondary, and higher education
programs in the food and agricultural
sciences; administer grants to secondary
education and two-year post secondary
teaching programs, and to colleges and
universities; and maintain a national
food and agricultural education
information system (7 U.S.C. 3152).

* * * * *

(18) Support continuing agricultural
and forestry extension and research, at
1890 land-grant colleges, including
Tuskegee University, and administer a
grant program for five National Research
and Training Centennial Centers (7
U.S.C. 3221, 3222, 3222c¢, 3222d).

* * * * *

(20) Provide policy direction and
coordinate the Department’s work with
national and international institutions
and other persons throughout the world
in the performance of agricultural
research, extension, and teaching, and
development activities; administer a
program of competitive grants for
collaborative projects involving Federal
scientists or scientists from colleges and
universities working with scientists at
international agricultural research
centers in other nations focusing on new
technologies and programs for
increasing the production of food and
fiber or training scientists and a program
of competitive grants to colleges and
universities to strengthen United States
economic competitiveness and to
promote international market
development (7 U.S.C. 3291, 3292b).

* * * * *

(24) Enter into cost-reimbursable

agreements with State cooperative

institutions or other colleges and
universities for the acquisition of goods
or services in support of research,
extension, or teaching activities in the
food and agricultural sciences,
including the furtherance of library and
related information programs (7 U.S.C.
3319a).

* * * * *

(26) Administer an Aquaculture
Assistance Program, involving centers,
by making grants to eligible institutions
for research and extension to facilitate
or expand production and marketing of
aquacultural food species and products;
making grants to States to formulate
aquaculture development plans for the
production and marketing of
aquacultural species and products;
conducting a program of research,
extension and demonstration at
aquacultural demonstration centers (7
U.S.C. 3321-3322).

(27) [Removed and reserved]
* * * * *

(38) [Removed and reserved]

(39) Conduct a research initiative
known as the Agricultural Genome
Initiative; and make grants or enter into
cooperative agreements on a
competitive basis with individuals and
organizations to carry out the Initiative
(7 U.S.C. 5924).

* * * * *

(41) [Removed and reserved]

(42) Administer a competitive high
priority research and extension grants
program in specified subject areas (7
U.S.C. 5925).

(43) Administer a program of
competitive grants to support research
and extension activities in Nutrient
Management Research and Extension (7
U.S.C. 5925a).

(44) Administer competitive grants to
support research and extension
activities regarding organically grown
and processed agricultural commodities
(7 U.S.C. 5925b).

* * * * *

(47) [Removed and reserved]

(101) Make competitive grants to 1994
Land-Grant Institutions to conduct
agricultural research that addresses high
priority concerns of tribal, national, or
multistate significance (Section 536 of
the Equity in Educational Land-Grant
Status Act of 1994, 7 U.S.C. 301 note).

* * * * *

(108) [Removed and reserved]

* * * * *

(119) Ensure that agricultural
research, extension, or education
activities administered, on a
competitive basis, by the Cooperative
State Research, Education, and
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Extension Service address a concern
that is a priority and has national,
multistate, or regional significance (7
U.S.C. 7611).

(120) Solicit and consider input and
recommendations from persons who
conduct or use agricultural research,
extension, or education; ensure that
Federally supported and conducted
agricultural research, extension, and
education activities are accomplished in
accord with identified management
principles; and promulgate regulations
concerning implementation of a process
for obtaining stakeholder input at 1862,
1890, and 1994 Institutions (7 U.S.C.
7612 (b), (c)and (d)).

(121) Establish procedures that
provide for scientific peer review of
each agricultural research grant
administered, on a competitive basis,
and for merit review of each agricultural
extension or education grant
administered, on a competitive basis, by
the Cooperative State Research,
Education, and Extension Service (7
U.S.C. 7613(a)).

(122) Consider the results of the
annual review performed by the
Agricultural Research, Extension,
Education, and Economics Advisory
Board regarding the relevance to
priorities of the funding of all
agricultural research, extension, or
education activities conducted or
funded by the Department and the
adequacy of funding, when formulating
each request for proposals, and
evaluating proposals, involving an
agricultural research, extension, or
education activity funded, on a
competitive basis, by the Department;
and solicit and consider input from
persons who conduct or use agricultural
research, extension, or education
regarding the prior year’s request for
proposals for each activity funded on a
competitive basis (7 U.S.C. 7613(c)).

(123) Require a procedure to be
established by each 1862, 1890, and
1994 Institution, for merit review of
each agricultural research and extension
activity funded and review of the
activity in accordance with the
procedure (7 U.S.C. 7613(e)).

(124) Administer an Initiative for
Future Agriculture and Food Systems
(except with respect to funds provided
by the Secretary to the Alternative
Agricultural Research and
Commercialization Corporation) (7
U.S.C. 7621).

(125) Administer a program of
competitive grants to eligible
partnerships to coordinate and manage
research and extension activities to
enhance the quality of high-value
agricultural products (7 U.S.C. 7622).

(126) Administer a program of
competitive grants to eligible entities to
conduct research, education, or
information dissemination projects for
the development and advancement of
precision agriculture (7 U.S.C. 7623).

(127) Administer the Thomas
Jefferson Initiative for Crop
Diversification program of competitive
grants and contracts for the purpose of
conducting research and development,
in cooperation with other public and
private entities, on the production and
marketing of new and nontraditional
crops needed to strengthen and
diversify the agricultural production
base of the United States (7 U.S.C.
7625).

(128) Administer competitive grants
for integrated, multifunctional
agricultural research, education, and
extension activities (7 U.S.C. 7626).

(129) Operate and administer the
Food Animal Residue Avoidance
Database through contracts, grants, or
cooperative agreements with
appropriate colleges or universities (7
U.S.C. 7642).

(130) Develop a national program of
safe food handling education for adults
and young people to reduce the risk of
food-borne illness (7 U.S.C. 7655).

* * * * *

5. Amend § 2.67 to add new
paragraphs (a)(15), (a)(16), and (a)(17),
to read as follows:

8§2.67 Administrator, Economic Research
Service.

(a] * * *

(15) Solicit and consider input and
recommendations from persons who
conduct or use agricultural research,
extension, or education (7 U.S.C.
7612(b)).

(16) Consider the results of the annual
review performed by the Agricultural
Research, Extension, Education, and
Economics Advisory Board regarding
the relevance to priorities of the funding
of all agricultural research, extension, or
education activities conducted or
funded by the Department and the
adequacy of funding, when formulating
each request for proposals, and
evaluating proposals, involving an
agricultural research, extension, or
education activity funded, on a
competitive basis, by the Department;
and solicit and consider input from
persons who conduct or use agricultural
research, extension, or education
regarding the prior year’s request for
proposals for each activity funded on a
competitive basis (7 U.S.C. 7613(c)).

(17) Establish procedures that ensure
scientific peer review of all research

activities conducted by the Economic
Research Service (7 U.S.C. 7613(d)).

* * * * *

6. Amend § 2.68 to add a new
paragraph (a)(9), to read as follows:

§2.68 Administrator, National Agricultural
Statistics Service.

(a) *x k%

(9) Take a census of agriculture in
1998 and every fifth year thereafter
pursuant to the Census of Agriculture
Act of 1997, Pub. L. 105-113 (7 U.S.C.
2204g).

* * * * *

Done at Washington, DC.

For subpart C:
Dated: January 20, 2000.

Dan Glickman,
Secretary of Agriculture.
For Subpart K:

Dated: January 21, 2000.
Eileen Kennedy,

Acting Under Secretary for Research,
Education, and Economics.

[FR Doc. 00-2396 Filed 2—3-00; 8:45 am|
BILLING CODE 3410-01-P

FEDERAL HOUSING FINANCE BOARD

12 CFR Part 960
[No. 2000-05)
RIN 3069-AA93

Information Collection Approval;
Technical Amendment to the
Affordable Housing Program Rule

AGENCY: Federal Housing Finance
Board.

ACTION: Final Rule.

SUMMARY: Under the Paperwork
Reduction Act of 1995 (Act), the Office
of Management and Budget (OMB) has
approved a three-year extension of the
information collection contained in the
Federal Housing Finance Board
(Finance Board) rule governing the
Affordable Housing Program (AHP). The
OMB control number approving the
information collection now expires on
January 31, 2003. In accordance with
the requirements of the Act, the Finance
Board is amending the AHP rule to
reflect this new expiration date.

EFFECTIVE DATE: The final rule will
become effective on February 4, 2000.

FOR FURTHER INFORMATION CONTACT:
Janet M. Fronckowiak, Acting Deputy
Director, Program Assistance Division,
Office of Policy, Research and Analysis,
by telephone at 202/408-2575 or by
electronic mail at
fronckowiakj@fhfb.gov, or Melissa L.
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Allen, Program Analyst, Program
Assistance Division, Office of Policy,
Research and Analysis, by telephone at
202/408-2524 or by electronic mail at
allenm@fhfb.gov, or by regular mail at
the Federal Housing Finance Board,
1777 F Street, N.W., Washington, D.C.
20006. A telecommunications device for
deaf persons (TDD) is available at 202/
408-2579.

SUPPLEMENTARY INFORMATION:

I. Background

In order to extend the expiration date
of the OMB control number approving
the information collection contained in
its AHP regulation, the Finance Board
published requests for public comments
regarding the information collection in
the Federal Register on June 30 and
October 28, 1999. See 64 FR 35158 (June
30, 1999) and 64 FR 58063 (Oct. 28,
1999). The Finance Board also
submitted an analysis of the information
collection, entitled ““Affordable Housing
Program,” to the OMB for review and
approval. The OMB has approved a
three-year extension of the information
collection under OMB control number
3069-0006. The OMB control number
now expires on January 31, 2003.

Under the Act and the OMB’s
implementing regulation, 44 U.S.C.
3507 and 5 CFR 1320.5, an agency may
not sponsor or conduct, and a person is
not required to respond to, an
information collection unless the
regulation collecting the information
displays a currently valid OMB control
number. Accordingly, the Finance
Board is amending the AHP rule to
reflect the new expiration date of the
OMB control number.

II. Notice and Public Participation

Because the effectiveness of the
information collection contained in the
AHP rule must be maintained, the
Finance Board for good cause finds that
the notice and public procedure
requirements of the Administrative
Procedures Act are impracticable,
unnecessary, or contrary to the public
interest. See 5 U.S.C. 553(b)(3)(B).

II1. Effective Date

For the reasons stated in part II above,
the Finance Board for good cause finds
that the final rule should become
effective on February 4, 2000. See 5
U.S.C. 553(d)(3).

IV. Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act do not apply since this
technical amendment to the AHP rule
does not require publication of a notice
of proposed rulemaking. See 5 U.S.C.
601(2) and 603(a).

V. Paperwork Reduction Act

The rule does not contain any
collections of information pursuant to
the Paperwork Reduction Act of 1995.
See 44 U.S.C. 3501 et seq. Consequently,
the Finance Board has not submitted
any information to the Office of
Management and Budget for review.

List of Subjects in 12 CFR Part 960

Credit, Federal home loan banks,
Housing, Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, the Finance Board hereby
amends 12 CFR part 960 as follows:

PART 960—AFFORDABLE HOUSING
PROGRAM

1. The authority citation for part 960
continues to read as follows:

Authority: 12 U.S.C. 1430(j).

8§§960.1, 960.3, 960.4, 960.6—960.11, 960.13,
960.15 [Amended]

2. Add a parenthetical statement
immediately after §§960.1, 960.3, 960.4,
960.6 through 960.11, 960.13, and
960.15 to read as follows:

(The Office of Management and Budget has
approved the information collection
contained in this section and assigned
control number 3069—-0006 with an
expiration date of January 31, 2003.)

By the Board of Directors of the Federal
Housing Finance Board.

Dated: January 27, 2000.
Bruce A. Morrison,
Chairman.
[FR Doc. 00-2543 Filed 2—3-00; 8:45 am]
BILLING CODE 6725-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—-CE-41-AD; Amendment 39—
11544; AD 2000-02-26]

RIN 2120-AA64

Airworthiness Directives; Harbin
Aircraft Manufacturing Corporation
Model Y12 IV Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This document adopts a new
airworthiness directive (AD) that
applies to all Harbin Aircraft
Manufacturing Corporation (Harbin)
Model Y12 IV airplanes. This AD
requires you to revise the Airplane

Flight Manual (AFM) to include
requirements for activating the airframe
pneumatic deicing boots. This AD is the
result of reports of in-flight incidents
and an accident that occurred in icing
conditions where the airframe
pneumatic deicing boots were not
activated. The actions specified by this
AD are intended to assure that
flightcrews have the information
necessary to activate the pneumatic
wing and tail deicing boots at the first
signs of ice accumulation. Without this
information, flightcrews could
experience reduced controllability of
the aircraft due to adverse aerodynamic
effects of ice adhering to the airplane
prior to the first deicing cycle.

DATES: Effective March 27, 2000.
ADDRESSES: You may examine related
information at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99—-CE—41—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4121; facsimile: (816) 329—-4090.
SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

What Caused This AD?

This AD is the result of reports of in-
flight incidents and an accident that
occurred in icing conditions where the
airframe pneumatic deicing boots were
not activated.

What Is the Potential Impact If the FAA
Took No Action?

The information necessary to activate
the pneumatic wing and tail deicing
boots at the first signs of ice
accumulation is critical for flight in
icing conditions. If we did not take
action to include this information, flight
crews could experience reduced
controllability of the aircraft due to
adverse aerodynamic effects of ice
adhering to the airplane prior to the first
deicing cycle.

Has the FAA Taken Any Action to This
Point?

Yes. We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to all Harbin
Model Y12 IV airplanes. This proposal
was published in the Federal Register
as a notice of proposed rulemaking
(NPRM) on October 8, 1999 (64 FR
54826). The NPRM proposed to require
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revising the Limitations Section of the
AFM to include requirements for
activating the pneumatic deicing boots
at the first indication of ice
accumulation on the airplane.

Was the Public Invited To Comment?

Yes. Interested persons were afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

What Is the FAA’s Final Determination
on This Issue?

We carefully reviewed all available
information related to the subject
presented above and determined that air
safety and the public interest require the
adoption of the rule as proposed except
for minor editorial corrections. We
determined that these minor
corrections:

—Will not change the meaning of the
AD; and

—Will not add any additional burden
upon the public than was already
proposed.

Cost Impact

How Many Airplanes Does This AD
Impact?

None of the Harbin Y12 IV airplanes
affected by this action are on the U.S.
Register. All airplanes included in the
applicability of this rule currently are
operated by non-U.S. operators under
foreign registry, and are not directly
affected by this AD action. However, the
FAA considers this rule necessary to
ensure that the unsafe condition is
addressed in the event that any of these
subject airplanes are imported and
placed on the U.S. Register.

What Is the Cost Impact If an Affected
Airplane Is Imported and Placed on the
U.S. Register?

There is no dollar cost impact. We
estimate that to accomplish the AFM
revision it will take you less than 1
workhour. You can accomplish this
action if you hold at least a private pilot
certificate as authorized by section 43.7
of the Federal Aviation Regulations (14
CFR 43.7). You must make an entry into
the aircraft records that shows
compliance with this AD, in accordance
with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9). The
only cost impact of this AD is the time
it will take you to insert the information
into the AFM.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. The FAA has prepared
a final evaluation and placed it in the
Rules Docket. You can get a copy of this
evaluation at the location listed under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

2000-02-26 Harbin Aircraft Manufacturing
Corporation: Amendment 39-11544;
Docket No. 99—-CE—41-AD.

(a) What airplanes are affected by this AD?
Model Y12 IV airplanes, all serial numbers,
that are:

(1) Equipped with pneumatic deicing
boots; and

(2) Certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes on the U.S. Register. The AD
does not apply to your airplane if it is not
equipped with pneumatic deicing boots.

(c) What problem does this AD address?
The information necessary to activate the
pneumatic wing and tail deicing boots at the
first signs of ice accumulation is critical for
flight in icing conditions. If we did not take
action to include this information, flight
crews could experience reduced
controllability of the aircraft due to adverse

aerodynamic effects of ice adhering to the
airplane prior to the first deicing cycle.

(d) What must I do to address this
problem? To address this problem, you must
revise the Limitations Section of the FAA-
approved Airplane Flight Manual (AFM) to
include the following requirements for
activation of the ice protection systems. You
must accomplish this action within the next
10 calendar days after the effective date of
this AD, unless already accomplished. You
may insert a copy of this AD in the AFM to
accomplish this action:

» Except for certain phases of flight where
the AFM specifies that deicing boots should
not be used (e.g., takeoff, final approach, and
landing), compliance with the following is
required.

* Wing and Tail Leading Edge Pneumatic
Deicing Boot System, if installed, must be
activated:

—At the first sign of ice formation anywhere
on the aircraft, or upon annunciation from
an ice detector system, whichever occurs
first; and

—The system must either be continued to be
operated in the automatic cycling mode, if
available; or the system must be manually
cycled as needed to minimize the ice
accretions on the airframe.

» The wing and tail leading edge
pneumatic deicing boot system may be
deactivated only after leaving icing
conditions and after the airplane is
determined to be clear of ice.”

(e) Can the pilot accomplish the action?
Yes. Anyone who holds at least a private
pilot certificate, as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), may incorporate the AFM revisions
required by this AD. You must make an entry
into the aircraft records that shows
compliance with this AD, in accordance with
section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(f) Can I comply with this AD in any other
way? Yes.

(1) You may use an alternative method of
compliance or adjust the compliance time if:

(i) Your alternative method of compliance
provides an equivalent level of safety; and

(ii) The Manager, Small Airplane
Directorate, approves your alternative.
Submit your request through an FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager.

(2) This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if you have not eliminated the
unsafe condition, specific actions you
propose to address it.

(g) Where can I get information about any
already approved alternative methods of
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compliance? Contact the Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4121; facsimile: (816) 329—-4091.

(h) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(i) When does this amendment become
effective? This amendment becomes effective
on March 27, 2000.

Issued in Kansas City, Missouri, on January
27, 2000.
Terry L. Chasteen,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 00-2391 Filed 2—3-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—CE-47-AD; Amendment 39—
11546; AD 2000-02-28]

RIN 2120-AA64
Airworthiness Directives; AeroSpace

Technologies of Australia Pty Ltd.
Models N22B and N24A Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This document adopts a new
airworthiness directive (AD) that
applies to all AeroSpace Technologies
of Australia Pty Ltd. (AeroSpace
Technologies) Models N22B and N24A
airplanes. This AD requires you to
revise the Airplane Flight Manual
(AFM) to include requirements for
activating the airframe pneumatic
deicing boots. This AD is the result of
reports of in-flight incidents and an
accident that occurred in icing
conditions where the airframe
pneumatic deicing boots were not
activated. The actions specified by this
AD are intended to assure that
flightcrews have the information
necessary to activate the pneumatic
wing and tail deicing boots at the first
signs of ice accumulation. Without this
information, flightcrews could
experience reduced controllability of
the aircraft due to adverse aerodynamic
effects of ice adhering to the airplane
prior to the first deicing cycle.

DATE: Effective March 27, 2000.

ADDRESSES: You may examine related
information at the Federal Aviation

Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99—-CE—47—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4121; facsimile: (816) 329—-4090.
SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

What Caused This AD?

This AD is the result of reports of in-
flight incidents and an accident that
occurred in icing conditions where the
airframe pneumatic deicing boots were
not activated.

What Is the Potential Impact If the FAA
Took no Action?

The information necessary to activate
the pneumatic wing and tail deicing
boots at the first signs of ice
accumulation is critical for flight in
icing conditions. If we did not take
action to include this information, flight
crews could experience reduced
controllability of the aircraft due to
adverse aerodynamic effects of ice
adhering to the airplane prior to the first
deicing cycle.

Has the FAA Taken Any Action to This
Point?

Yes. We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to all
AeroSpace Technologies Models N22B
and N24A airplanes. This proposal was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on October 12, 1999 (64 FR 55208). The
NPRM proposed to require revising the
Limitations Section of the AFM to
include requirements for activating the
pneumatic deicing boots at the first
indication of ice accumulation on the
airplane.

Was the Public Invited To Comment?

Yes. Interested persons were afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

What Is the FAA’s Final Determination
on This Issue?

We carefully reviewed all available
information related to the subject
presented above and determined that air
safety and the public interest require the

adoption of the rule as proposed except

for minor editorial corrections. We

determined that these minor

corrections:

—Will not change the meaning of the
AD; and

—Will not add any additional burden
upon the public than was already
proposed.

Cost Impact

How Many Airplanes Does This AD
Impact?

We estimate that 10 airplanes in the
U.S. registry will be affected.

What Is the Cost Impact of the Affected
Airplanes on the U.S. Register?

There is no dollar cost impact. We
estimate that to accomplish the AFM
revision it will take you less than 1
workhour. You can accomplish this
action if you hold at least a private pilot
certificate as authorized by section 43.7
of the Federal Aviation Regulations (14
CFR 43.7). You must make an entry into
the aircraft records that shows
compliance with this AD, in accordance
with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9). The
only cost impact of this AD is the time
it will take you to insert the information
into the AFM.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. The FAA has prepared
a final evaluation and placed it in the
Rules Docket. You can get a copy of this
evaluation at the location listed under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
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Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

2000-02-28 Aerospace Technologies of
Australia PTY LTD.: Amendment 39—
11546; Docket No. 99—-CE-47-AD.

(a) What airplanes are affected by this AD?
Models N22B and N24A airplanes, all serial
numbers, that are:

(1) Equipped with pneumatic deicing
boots; and

(2) Certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes on the U.S. Register. The AD
does not apply to your airplane if it is not
equipped with pneumatic deicing boots.

(c) What problem does this AD address?
The information necessary to activate the
pneumatic wing and tail deicing boots at the
first signs of ice accumulation is critical for
flight in icing conditions. If we did not take
action to include this information, flight
crews could experience reduced
controllability of the aircraft due to adverse
aerodynamic effects of ice adhering to the
airplane prior to the first deicing cycle.

(d) What must I do to address this
problem? To address this problem, you must
revise the Limitations Section of the FAA-
approved Airplane Flight Manual (AFM) to
include the following requirements for
activation of the ice protection systems. You
must accomplish this action within the next
10 calendar days after the effective date of
this AD, unless already accomplished. You
may insert a copy of this AD in the AFM to
accomplish this action:

* Except for certain phases of flight where
the AFM specifies that deicing boots should
not be used (e.g., take-off, final approach, and
landing), compliance with the following is
required.

* Wing and Tail Leading Edge Pneumatic
Deicing Boot System, if installed, must be
activated:

—At the first sign of ice formation anywhere
on the aircraft, or upon annunciation from
an ice detector system, whichever occurs
first; and

—The system must either be continued to be
operated in the automatic cycling mode, if
available; or the system must be manually
cycled as needed to minimize the ice
accretions on the airframe.
® The wing and tail leading edge

pneumatic deicing boot system may be

deactivated only after leaving icing
conditions and after the airplane is
determined to be clear of ice.”

(e) Can the pilot accomplish the action?

Yes. Anyone who holds at least a private

pilot certificate, as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), may incorporate the AFM revisions
required by this AD. You must make an entry
into the aircraft records that shows
compliance with this AD, in accordance with
section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(f) Can I comply with this AD in any other
way? Yes.

(1) You may use an alternative method of
compliance or adjust the compliance time if:

(i) Your alternative method of compliance
provides an equivalent level of safety; and

(ii) The Manager, Small Airplane
Directorate, approves your alternative.
Submit your request through an FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager.

(2) This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if you have not eliminated the
unsafe condition, specific actions you
propose to address it.

(g) Where can I get information about any
already-approved alternative methods of
compliance? Contact the Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4121; facsimile: (816) 329-4091.

(h) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(i) When does this amendment become
effective? This amendment becomes effective
on March 27, 2000.

Issued in Kansas City, Missouri, on January
27, 2000.
Terry L. Chasteen,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 00-2390 Filed 2—3-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—CE-38-AD; Amendment 39—
11543; AD 2000-02-25]

RIN 2120-AA64

Airworthiness Directives; Mitsubishi
Heavy Industries, Ltd. Model MU-2B
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This document adopts a new
airworthiness directive (AD) that
applies to all Mitsubishi Heavy
Industries, Ltd. (Mitsubishi) Model MU-
2B series airplanes. This AD requires
you to revise the Airplane Flight
Manual (AFM) to include requirements
for activating the airframe pneumatic
deicing boots. This AD is the result of
reports of in-flight incidents and an
accident that occurred in icing
conditions where the airframe
pneumatic deicing boots were not
activated. The actions specified by this
AD are intended to assure that
flightcrews have the information
necessary to activate the pneumatic
wing and tail deicing boots at the first
signs of ice accumulation. Without this
information, flightcrews could
experience reduced controllability of
the aircraft due to adverse aerodynamic
effects of ice adhering to the airplane
prior to the first deicing cycle.

DATE: Effective March 24, 2000.

ADDRESSES: You may examine related
information at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99—-CE-38—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 506, Kansas City,
Missouri 64106; telephone: (816) 329—
4121; facsimile: (816) 329—4090.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

What Caused This AD?

This AD is the result of reports of in-
flight incidents and an accident that
occurred in icing conditions where the
airframe pneumatic deicing boots were
not activated.
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What Is the Potential Impact If the FAA
Took No Action?

The information necessary to activate
the pneumatic wing and tail deicing
boots at the first signs of ice
accumulation is critical for flight in
icing conditions. If we did not take
action to include this information,
flightcrews could experience reduced
controllability of the aircraft due to
adverse aerodynamic effects of ice
adhering to the airplane prior to the first
deicing cycle.

Has the FAA Taken Any Action to This
Point?

Yes. We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to all
Mitsubishi Model MU-2B series
airplanes. This proposal was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on
October 8, 1999 (64 FR 54822). The
NPRM proposed to require revising the
Limitations Section of the AFM to
include requirements for activating the
pneumatic deicing boots at the first
indication of ice accumulation on the
airplane.

Was the Public Invited to Comment?

Yes. Interested persons were afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

What Is the FAA’s Final Determination
on This Issue?

We carefully reviewed all available
information related to the subject
presented above and determined that air
safety and the public interest require the
adoption of the rule as proposed except
for minor editorial corrections. We
determined that these minor
corrections:

—Will not change the meaning of the

AD; and
—Will not add any additional burden

upon the public than was already

proposed.

Cost Impact
How Many Airplanes Does This AD
Impact?

We estimate that 415 airplanes in the
U.S. registry will be affected.
What Is the Cost Impact of the Affected
Airplanes on the U.S. Register?

There is no dollar cost impact. We
estimate that to accomplish the AFM
revision it will take you less than 1
workhour. You can accomplish this

action if you hold at least a private pilot
certificate as authorized by section 43.7
of the Federal Aviation Regulations (14
CFR 43.7). You must make an entry into
the aircraft records that shows
compliance with this AD, in accordance
with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9). The
only cost impact of this AD is the time
it will take you to insert the information
into the AFM.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. The FAA has prepared
a final evaluation and placed it in the
Rules Docket. You can get a copy of this
evaluation at the location listed under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

2000-02-25 Mitsubishi Heavy Industries,

LTD.: Amendment 39-11543; Docket No.

99-CE—-38—-AD.
(a) What airplanes are affected by this AD?
The following Model MU-2B series
airplanes, all serial numbers, that are:

(1) Equipped with pneumatic deicing
boots; and
(2) Certificated in any category.

Models

MU-2B-10, MU-2B-15, MU-2B-20, MU—-
2B-25, MU-2B-26, MU-2B-30, MU-2B—
35, MU-2B-36, MU-2B-26A, MU-2B—
36A, MU-2B-40, MU-2B-60
(b) Who must comply with this AD?

Anyone who wishes to operate any of the

above airplanes on the U.S. Register. The AD

does not apply to your airplane if it is not
equipped with pneumatic deicing boots.

(c) What problem does this AD address?
The information necessary to activate the
pneumatic wing and tail deicing boots at the
first signs of ice accumulation is critical for
flight in icing conditions. If we did not take
action to include this information, flight
crews could experience reduced
controllability of the aircraft due to adverse
aerodynamic effects of ice adhering to the
airplane prior to the first deicing cycle.

(d) What must I do to address this
problem? To address this problem, you must
revise the Limitations Section of the FAA-
approved Airplane Flight Manual (AFM) to
include the following requirements for
activation of the ice protection systems. You
must accomplish this action within the next
10 calendar days after the effective date of
this AD, unless already accomplished. You
may insert a copy of this AD in the AFM to
accomplish this action:

‘e Except for certain phases of flight
where the AFM specifies that deicing boots
should not be used (e.g., takeoff, final
approach, and landing), compliance with the
following is required.

* Wing and Tail Leading Edge Pneumatic
Deicing Boot System, if installed, must be
activated:

—At the first sign of ice formation anywhere
on the aircraft, or upon annunciation from
an ice detector system, whichever occurs
first; and

—The system must either be continued to be
operated in the automatic cycling mode, if
available; or the system must be manually
cycled as needed to minimize the ice
accretions on the airframe.

* The wing and tail leading edge
pneumatic deicing boot system may be
deactivated only after leaving icing
conditions and after the airplane is
determined to be clear of ice.”

(e) Can the pilot accomplish the action?
Yes. Anyone who holds at least a private
pilot certificate, as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), may incorporate the AFM revisions
required by this AD. You must make an entry
into the aircraft records that shows
compliance with this AD, in accordance with
section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(f) Can I comply with this AD in any other
way? Yes.

(1) You may use an alternative method of
compliance or adjust the compliance time if:

(i) Your alternative method of compliance
provides an equivalent level of safety; and

(ii) The Manager, Small Airplane
Directorate, approves your alternative.
Submit your request through an FAA
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Principal Maintenance Inspector, who may
add comments and then send it to the
Manager.

(2) This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if you have not eliminated the
unsafe condition, specific actions you
propose to address it.

(g) Where can I get information about any
already-approved alternative methods of
compliance? Contact the Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4121; facsimile: (816) 329—4091.

(h) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(i) When does this amendment become
effective? This amendment becomes effective
on March 24, 2000.

Issued in Kansas Gity, Missouri, on January
25, 2000.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 00-2392 Filed 2—3-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-CE-51-AD; Amendment 39—
11548; AD 2000-0230]

RIN 2120-AA64

Airworthiness Directives; Twin
Commander Aircraft Corporation 600
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This document adopts a new
airworthiness directive (AD) that
applies to all Twin Commander Aircraft
Corporation (Twin Commander) 600
series airplanes. This AD requires you to
revise the Airplane Flight Manual
(AFM) to include requirements for
activating the airframe pneumatic
deicing boots. This AD is the result of

reports of in-flight incidents and an
accident that occurred in icing
conditions where the airframe
pneumatic deicing boots were not
activated. The actions specified by this
AD are intended to assure that
flightcrews have the information
necessary to activate the pneumatic
wing and tail deicing boots at the first
signs of ice accumulation. Without this
information, flightcrews could
experience reduced controllability of
the aircraft due to adverse aerodynamic
effects of ice adhering to the airplane
prior to the first deicing cycle.

DATES: Effective March 24, 2000.
ADDRESSES: You may examine related
information at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99—-CE-51—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 506, Kansas City,
Missouri 64106; telephone: (816) 329—
4121; facsimile: (816) 329—-4090.
SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

What Caused This AD?

This AD is the result of reports of in-
flight incidents and an accident that
occurred in icing conditions where the
airframe pneumatic deicing boots were
not activated.

What is the Potential Impact if the FAA
Took No Action?

The information necessary to activate
the pneumatic wing and tail deicing
boots at the first signs of ice
accumulation is critical for flight in
icing conditions. If we did not take
action to include this information, flight
crews could experience reduced
controllability of the aircraft due to
adverse aerodynamic effects of ice
adhering to the airplane prior to the first
deicing cycle.

Has the FAA Taken Any Action to This
Point?

Yes. We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to all Twin
Commander 600 series airplanes. This
proposal was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on October 8, 1999
(64 FR 55191). The NPRM proposed to
require revising the Limitations Section
of the AFM to include requirements for
activating the pneumatic deicing boots

at the first indication of ice
accumulation on the airplane.

Was the Public Invited To Comment?

Yes. Interested persons were afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

What Is the FAA’s Final Determination
on This Issue?

We carefully reviewed all available
information related to the subject
presented above and determined that air
safety and the public interest require the
adoption of the rule as proposed except
for minor editorial corrections. We
determined that these minor
corrections:

—Will not change the meaning of the

AD; and
—Will not add any additional burden

upon the public than was already

proposed.

Cost Impact

How Many Airplanes Does This AD
Impact?

We estimate that 988 airplanes in the
U.S. registry will be affected.

What Is the Cost Impact of the Affected
Airplanes on the U.S. Register?

There is no dollar cost impact. We
estimate that to accomplish the AFM
revision it will take you less than 1
workhour. You can accomplish this
action if you hold at least a private pilot
certificate as authorized by section 43.7
of the Federal Aviation Regulations (14
CFR 43.7). You must make an entry into
the aircraft records that shows
compliance with this AD, in accordance
with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9). The
only cost impact of this AD is the time
it will take you to insert the information
into the AFM.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
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FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. The FAA has prepared
a final evaluation and placed it in the
Rules Docket. You can get a copy of this
evaluation at the location listed under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

2000-02-30 Twin Commander Aircraft
Corporation: Amendment 39-11548;
Docket No. 99—CE-51-AD.

(a) What airplanes are affected by this AD?
The following Model 600 series airplanes, all
serial numbers, that are:

(1) Equipped with pneumatic deicing
boots; and

(2) Certificated in any category.

Models

680, 680E, 680F, 680FL, 680FL(P), 680T,
680V, 680W, 681, 690, 685, 690A, 690B,
690C, 690D, 695, 695A, and 695B

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes on the U.S. Register. The AD
does not apply to your airplane if it is not
equipped with pneumatic deicing boots.

(c) What problem does this AD address?
The information necessary to activate the
pneumatic wing and tail deicing boots at the
first signs of ice accumulation is critical for
flight in icing conditions. If we did not take
action to include this information, flight
crews could experience reduced
controllability of the aircraft due to adverse
aerodynamic effects of ice adhering to the
airplane prior to the first deicing cycle.

(d) What must I do to address this
problem? To address this problem, you must
revise the Limitations Section of the FAA-
approved Airplane Flight Manual (AFM) to
include the following requirements for
activation of the ice protection systems. You
must accomplish this action within the next
10 calendar days after the effective date of
this AD, unless already accomplished. You

may insert a copy of this AD in the AFM to
accomplish this action:

e Except for certain phases of flight
where the AFM specifies that deicing boots
should not be used (e.g., take-off, final
approach, and landing), compliance with the
following is required.

* Wing and Tail Leading Edge Pneumatic
Deicing Boot System, if installed, must be
activated:

—At the first sign of ice formation anywhere
on the aircraft, or upon annunciation from
an ice detector system, whichever occurs
first; and

—The system must either be continued to be
operated in the automatic cycling mode, if
available; or the system must be manually
cycled as needed to minimize the ice
accretions on the airframe.

» The wing and tail leading edge
pneumatic deicing boot system may be
deactivated only after leaving icing
conditions and after the airplane is
determined to be clear of ice.”

(e) Can the pilot accomplish the action?
Yes. Anyone who holds at least a private
pilot certificate, as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), may incorporate the AFM revisions
required by this AD. You must make an entry
into the aircraft records that shows
compliance with this AD, in accordance with
section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

() Can I comply with this AD in any other
way? Yes.

(1) You may use an alternative method of
compliance or adjust the compliance time if:

(i) Your alternative method of compliance
provides an equivalent level of safety; and

(ii) The Manager, Small Airplane
Directorate, approves your alternative.
Submit your request through an FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager.

(2) This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if you have not eliminated the
unsafe condition, specific actions you
propose to address it.

(g) Where can I get information about any
already approved alternative methods of
compliance? Contact the Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4121; facsimile: (816) 329-4091.

(h) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(i) When does this amendment become
effective? This amendment becomes effective
on March 24, 2000.

Issued in Kansas City, Missouri, on January
25, 2000.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 00-2393 Filed 2—3-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—CE—-42—-AD; Amendment 39—
11545; 2000-02-27]

RIN 2120-AA64
Airworthiness Directives; Empresa

Brasileira de Aeronautica S.A. Models
EMB-110P1 and EMB-110P2 Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This document adopts a new
airworthiness directive (AD) that
applies to all Empresa Brasileira de
Aeronautica S.A. (Embraer) Models
EMB-110P1 and EMB-110P2 airplanes.
This AD requires you to revise the
Airplane Flight Manual (AFM) to
include requirements for activating the
airframe pneumatic deicing boots. This
AD is the result of reports of in-flight
incidents and an accident that occurred
in icing conditions where the airframe
pneumatic deicing boots were not
activated. The actions specified by this
AD are intended to assure that
flightcrews have the information
necessary to activate the pneumatic
wing and tail deicing boots at the first
signs of ice accumulation. Without this
information, flightcrews could
experience reduced controllability of
the aircraft due to adverse aerodynamic
effects of ice adhering to the airplane
prior to the first deicing cycle.

DATES: Effective March 24, 2000.
ADDRESSES: You may examine related
information at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99—-CE-42—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 506, Kansas City,
Missouri 64106; telephone: (816) 329—
4121; facsimile: (816) 329-4090.
SUPPLEMENTARY INFORMATION:
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Events Leading to the Issuance of This
AD

What Caused This AD?

This AD is the result of reports of in-
flight incidents and an accident that
occurred in icing conditions where the
airframe pneumatic deicing boots were
not activated.

What Is the Potential Impact if the FAA
Took No Action?

The information necessary to activate
the pneumatic wing and tail deicing
boots at the first signs of ice
accumulation is critical for flight in
icing conditions. If we did not take
action to include this information, flight
crews could experience reduced
controllability of the aircraft due to
adverse aerodynamic effects of ice
adhering to the airplane prior to the first
deicing cycle.

Has the FAA Taken Any Action to This
Point?

Yes. We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to all Embraer
Models EMB-110P1 and EMB-110P2
airplanes. This proposal was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on
October 8, 1999 (64 FR 54804). The
NPRM proposed to require revising the
Limitations Section of the AFM to
include requirements for activating the
pneumatic deicing boots at the first
indication of ice accumulation on the
airplane.

Was the Public Invited To Comment?

Yes. Interested persons were afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

What Is the FAA’s Final Determination
on This Issue?

We carefully reviewed all available
information related to the subject
presented above and determined that air
safety and the public interest require the
adoption of the rule as proposed except
for minor editorial corrections. We
determined that these minor
corrections:

—Will not change the meaning of the
AD; and

—Will not add any additional burden
upon the public than was already
proposed.

Cost Impact

How Many Airplanes Does This AD
Impact?

We estimate that 42 airplanes in the
U.S. registry will be affected.

What Is the Cost Impact of the Affected
Airplanes on the U.S. Register?

There is no dollar cost impact. We
estimate that to accomplish the AFM
revision it will take you less than 1
workhour. You can accomplish this
action if you hold at least a private pilot
certificate as authorized by section 43.7
of the Federal Aviation Regulations (14
CFR 43.7). You must make an entry into
the aircraft records that shows
compliance with this AD, in accordance
with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9). The
only cost impact of this AD is the time
it will take you to insert the information
into the AFM.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. The FAA has prepared
a final evaluation and placed it in the
Rules Docket. You can get a copy of this
evaluation at the location listed under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

2000-02-27 Empresa Brasileira de
Aeronautica S.A.: Amendment 39—
11545; Docket No. 99—-CE-42—-AD.

(a) What airplanes are affected by this AD?
Models EMB-110P1 and EMB-110P2
airplanes, all serial numbers, that are:

(1) Equipped with pneumatic deicing
boots; and

(2) Certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes on the U.S. Register. The AD
does not apply to your airplane if it is not
equipped with pneumatic deicing boots.

(c) What problem does this AD address?
The information necessary to activate the
pneumatic wing and tail deicing boots at the
first signs of ice accumulation is critical for
flight in icing conditions. If we did not take
action to include this information, flight
crews could experience reduced
controllability of the aircraft due to adverse
aerodynamic effects of ice adhering to the
airplane prior to the first deicing cycle.

(d) What must I do to address this
problem? To address this problem, you must
revise the Limitations Section of the FAA-
approved Airplane Flight Manual (AFM) to
include the following requirements for
activation of the ice protection systems. You
must accomplish this action within the next
10 calendar days after the effective date of
this AD, unless already accomplished. You
may insert a copy of this AD in the AFM to
accomplish this action:

» “Except for certain phases of flight
where the AFM specifies that deicing boots
should not be used (e.g., take-off, final
approach, and landing), compliance with the
following is required.

* Wing and Tail Leading Edge Pneumatic
Deicing Boot System, if installed, must be
activated:

—At the first sign of ice formation
anywhere on the aircraft, or upon
annunciation from an ice detector system,
whichever occurs first; and

—The system must either be continued to
be operated in the automatic cycling mode,
if available; or the system must be
manually cycled as needed to minimize the
ice accretions on the airframe.

* The wing and tail leading edge
pneumatic deicing boot system may be
deactivated only after leaving icing
conditions and after the airplane is
determined to be clear of ice.”

(e) Can the pilot accomplish the action?
Yes. Anyone who holds at least a private
pilot certificate, as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), may incorporate the AFM revisions
required by this AD. You must make an entry
into the aircraft records that shows
compliance with this AD, in accordance with
section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(f) Can I comply with this AD in any other
way? Yes.
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(1) You may use an alternative method of
compliance or adjust the compliance time if:

(i) Your alternative method of compliance
provides an equivalent level of safety; and

(ii) The Manager, Small Airplane
Directorate, approves your alternative.
Submit your request through an FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager.

(2) This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if you have not eliminated the
unsafe condition, specific actions you
propose to address it.

(g) Where can I get information about any
already-approved alternative methods of
compliance? Contact the Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4121; facsimile: (816) 329-4091.

(h) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(i) When does this amendment become
effective? This amendment becomes effective
on March 24, 2000.

Issued in Kansas Gity, Missouri, on January
25, 2000.
Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 00—2394 Filed 2—3-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-CE-50-AD; Amendment 39—
11547; AD 2000-02-29]

RIN 2120-AA64

Airworthiness Directives; SOCATA—
Groupe AEROSPATIALE Model TBM
700 Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This document adopts a new
airworthiness directive (AD) that
applies to all SOCATA—Groupe

AEROSPATIALE (SOCATA) Model
TBM 700 airplanes. This AD requires
you to revise the Airplane Flight
Manual (AFM) to include requirements
for activating the airframe pneumatic
deicing boots. This AD is the result of
reports of in-flight incidents and an
accident that occurred in icing
conditions where the airframe
pneumatic deicing boots were not
activated. The actions specified by this
AD are intended to assure that
flightcrews have the information
necessary to activate the pneumatic
wing and tail deicing boots at the first
signs of ice accumulation. Without this
information, flightcrews could
experience reduced controllability of
the aircraft due to adverse aerodynamic
effects of ice adhering to the airplane
prior to the first deicing cycle.

DATES: Effective March 27, 2000.
ADDRESSES: You may examine related
information at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 99—-CE-50—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4121; facsimile: (816) 329—-4090.
SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

What Caused This AD?

This AD is the result of reports of in-
flight incidents and an accident that
occurred in icing conditions where the
airframe pneumatic deicing boots were
not activated.

What Is the Potential Impact if the FAA
Took No Action?

The information necessary to activate
the pneumatic wing and tail deicing
boots at the first signs of ice
accumulation is critical for flight in
icing conditions. If we did not take
action to include this information, flight
crews could experience reduced
controllability of the aircraft due to
adverse aerodynamic effects of ice
adhering to the airplane prior to the first
deicing cycle.

Has the FAA Taken Any Action to This
Point?

Yes. We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to all SOCATA
Model TBM 700 airplanes. This
proposal was published in the Federal

Register as a notice of proposed
rulemaking (NPRM) on October 12, 1999
(64 FR 55211). The NPRM proposed to
require revising the Limitations Section
of the AFM to include requirements for
activating the pneumatic deicing boots
at the first indication of ice
accumulation on the airplane.

Was the Public Invited To Comment?

Yes. Interested persons were afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

What Is the FAA’s Final Determination
on This Issue?

We carefully reviewed all available
information related to the subject
presented above and determined that air
safety and the public interest require the
adoption of the rule as proposed except
for minor editorial corrections. We
determined that these minor
corrections:

—Will not change the meaning of the

AD; and
—Will not add any additional burden

upon the public than was already

proposed.

Cost Impact

How Many Airplanes Does This AD
Impact?

We estimate that 72 airplanes in the
U.S. registry will be affected.

What Is the Cost Impact of the Affected
Airplanes on the U.S. Register?

There is no dollar cost impact. We
estimate that to accomplish the AFM
revision it will take you less than 1
workhour. You can accomplish this
action if you hold at least a private pilot
certificate as authorized by section 43.7
of the Federal Aviation Regulations (14
CFR 43.7). You must make an entry into
the aircraft records that shows
compliance with this AD, in accordance
with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9). The
only cost impact of this AD is the time
it will take you to insert the information
into the AFM.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.
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For the reasons discussed above, I
certify that this action (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. The FAA has prepared
a final evaluation and placed it in the
Rules Docket. You can get a copy of this
evaluation at the location listed under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

2000-02-29 Socata—Groupe Aerospatiale:
Amendment 39-1547; Docket No. 99—
CE-50-AD.

(a) What airplanes are affected by this AD?
TBM 700 airplanes, all serial numbers, that
are:

(1) Equipped with pneumatic deicing
boots; and

(2) Certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
above airplanes on the U.S. Register. The AD
does not apply to your airplane if it is not
equipped with pneumatic de-icing boots.

(c) What problem does this AD address?
The information necessary to activate the
pneumatic wing and tail deicing boots at the
first signs of ice accumulation is critical for
flight in icing conditions. If we did not take
action to include this information, flight
crews could experience reduced
controllability of the aircraft due to adverse
aerodynamic effects of ice adhering to the
airplane prior to the first deicing cycle.

(d) What must I do to address this
problem? To address this problem, you must
revise the Limitations Section of the FAA-
approved Airplane Flight Manual (AFM) to
include the following requirements for
activation of the ice protection systems. You
must accomplish this action within the next

10 calendar days after the effective date of
this AD, unless already accomplished. You
may insert a copy of this AD in the AFM to
accomplish this action:

‘e Except for certain phases of flight
where the AFM specifies that deicing boots
should not be used (e.g., take-off, final
approach, and landing), compliance with the
following is required.

*Wing and Tail Leading Edge Pneumatic

Deicing Boot System, if installed, must be
activated:

At the first sign of ice formation anywhere
on the aircraft, or upon annunciation from
an ice detector system, whichever occurs
first; and

The system must either be continued to be
operated in the automatic cycling mode, if
available; or the system must be manually
cycled as needed to minimize the ice
accretions on the airframe.

* The wing and tail leading edge
pneumatic deicing boot system may be
deactivated only after leaving icing
conditions and after the airplane is
determined to be clear of ice.”

(e) Can the pilot accomplish the action?
Yes. Anyone who holds at least a private
pilot certificate, as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), may incorporate the AFM revisions
required by this AD. You must make an entry
into the aircraft records that shows
compliance with this AD, in accordance with
section 43.9 of the Federal Aviation
Regulations (14 CFR 43.9).

(f) Can I comply with this AD in any other
way? Yes.

(1) You may use an alternative method of
compliance or adjust the compliance time if:

(i) Your alternative method of compliance
provides an equivalent level of safety; and

(ii) The Manager, Small Airplane
Directorate, approves your alternative.
Submit your request through an FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager.

(2) This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if you have not eliminated the
unsafe condition, specific actions you
propose to address it.

(g) Where can I get information about any
already-approved alternative methods of
compliance? Contact the Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4121; facsimile: (816) 329-4091.

(h) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and

21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(i) When does this amendment become
effective? This amendment becomes effective
on March 27, 2000.

Issued in Kansas Gity, Missouri, on January
27, 2000.
Terry L. Chasteen,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 00-2395 Filed 2—3-00; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-CE-64—-AD; Amendment 39—
11549; AD 2000-02-31]

RIN 2120-AA64
Airworthiness Directives; Pilatus

Aircraft Ltd. Models PC-12 and PC-12/
45 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Pilatus Aircraft Ltd.
(Pilatus) Models PC-12 and PC-12/45
airplanes. This AD requires replacing
the stick pusher capstan and the stick
pusher servo with parts of improved
design. The AD is the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for Switzerland.
The actions specified by this AD are
intended to prevent improper operation
of the stick pusher system caused by the
existing design configuration, which
could result in loss of control of the
airplane during a stall.

DATES: Effective March 27, 2000.
ADDRESSES: Service information that
applies to this AD may be obtained from
Pilatus Aircraft Ltd., Customer Liaison
Manager, CH-6371 Stans, Switzerland;
telephone: +41 41 619 63 19; facsimile:
+41 41 610 33 51. This information may
also be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 99—-CE—64—
AD, 901 Locust, Room 506, Kansas City,
Missouri 64106.

FOR FURTHER INFORMATION CONTACT: Mr.
Roman T. Gabrys, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4141; facsimile: (816) 329-4090.
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SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to certain Pilatus Models PC-12
and PC12/45 airplanes was published in
the Federal Register as a notice of
proposed rulemaking (NPRM) on
November 23, 1999 (64 FR 65666). The
NPRM proposed to require replacing the
stick pusher capstan and the stick
pusher servo with parts of improved
design. Accomplishment of the
proposed action as specified in the
NPRM would be required in accordance
with the applicable maintenance
manual, as specified in Pilatus Service
Bulletin No. 22-003, dated June 24,
1999.

The NPRM was the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for Switzerland.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 69 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
8 workhours per airplane to accomplish
this action, and that the average labor
rate is approximately $60 an hour.
Pilatus will provide parts free of charge
until March 2000. Based on these
figures, the total cost impact of this AD
on U.S. operators is estimated to be
$33,120, or $480 per airplane.

Regulatory Impact

These regulations will not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, the
FAA has determined that this final rule

does not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

2000-02-31 Pilatus Aircraft Ltd.:
Amendment 39-11549; Docket No. 99—
CE-64-AD.

Applicability: Models PC-12 and PC-12/45
airplanes, all manufacturer serial numbers
(MSN) up to and including MSN 180,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To prevent improper operation of the stick
pusher system caused by the existing design
configuration, which could result in the loss
of control of the airplane during a stall,
accomplish the following:

(a) Within the next 50 hours time-in-
service (TIS) after the effective date of this
AD, replace the stick pusher capstan and
stick pusher servo with parts of improved
design, in accordance with the applicable
maintenance manual, as specified in Pilatus
Service Bulletin No. 22-003, dated June 24,
1999. The new part numbers (P/N) are as
follows:

(1) Stick Pusher Capstan: P/N
978.61.11.124 (or FAA-approved equivalent
part number); and

(2) Stick Pusher Servo: P/N 978.61.11.103
(or FAA-approved equivalent part number).

(b) As of the effective date of this AD, no
person may install, on any of the affected
airplanes, a stick pusher capstan or stick
pusher servo that is not of the part number
specified in paragraphs (a)(1) and (a)(2) of
this AD, respectively.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) Questions or technical information
related to Pilatus Service Bulletin No. 22—
003, dated June 24, 1999, should be directed
to Pilatus Aircraft Ltd., Customer Liaison
Manager, CH-6371 Stans, Switzerland;
telephone: +41 41 619 63 19; facsimile: +41
41 610 33 51. This service information may
be examined at the FAA, Central Region,
Office of the Regional Counsel, 901 Locust,
Room 506, Kansas City, Missouri 64106.

Note 3: The subject of this AD is addressed
in Swiss AD HB 99-406, dated August 16,
1999.

(f) This amendment becomes effective on
March 27, 2000.

Issued in Kansas City, Missouri, on January
27, 2000.
Terry L. Chasteen,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 00-2399 Filed 2—3-00; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF THE TREASURY

Customs Service

19 CFR Parts 132 and 163
[T.D. 00-7]
RIN 1515-AC55

Export Certificates for Sugar-
Containing Products Subject to Tariff-
Rate Quota

AGENCY: U.S. Customs Service,
Department of the Treasury.
ACTION: Interim rule; solicitation of
comments.

SUMMARY: This document amends the
Customs Regulations on an interim basis
to set forth the form and manner by
which an importer establishes that a
valid export certificate is in effect for
certain sugar-containing products
subject to a tariff-rate quota, that are
products of a participating country, as
defined in an interim rule of the United
States Trade Representative (USTR).
The export certificate is necessary to
enable the importer to claim the in-
quota rate of duty on the sugar-
containing products.

DATES: Interim rule effective on
February 4, 2000. The interim rule is
applicable to products of a participating
country as described in the USTR
interim rule that are entered or
withdrawn from warehouse for
consumption on or after February 4,
2000. Comments must be received on or
before April 4, 2000.

ADDRESS: Written comments may be
addressed to and inspected at the
Regulations Branch, U.S. Customs
Service, 1300 Pennsylvania Avenue,
NW., 3rd Floor, Washington, D.C.
20229.

FOR FURTHER INFORMATION CONTACT:
Leon Hayward, Office of Field
Operations, (202-927-9704).

SUPPLEMENTARY INFORMATION:

Background

As a result of the Uruguay Round
Agreements, approved by Congress in
section 101 of the Uruguay Round
Agreements Act (URAA) (Pub. L. 103—
465), the President, by Presidential
Proclamation No. 6763, established a
tariff-rate quota for imported sugar-
containing products.

Under a tariff-rate quota, the United
States applies one tariff rate, known as
the in-quota tariff rate, to imports of a
product up to a particular amount,
known as the in-quota quantity, and
another, higher rate, known as the over-
quota rate, to imports of a product in

excess of the given amount. The
preferential, in-quota tariff rate would
be applicable only to the extent that the
aggregate in-quota quantity of a product
allocated to a country had not been
exceeded.

Under Presidential Proclamation No.
7235, dated October 7, 1999, the United
States Trade Representative (USTR) was
given authority under section 404(a) of
the URAA to implement the tariff-rate
quota for sugar-containing products to
ensure that they do not disrupt the
orderly marketing of such products in
the United States. The USTR has
already assigned Canada an in-quota
allocation of the sugar-containing
products (64 FR 54719; October 7,
1999).

As part of the implementation of this
tariff-rate quota, the USTR has
established an export-certificate
program under which exporting
countries that have an allocation of the
in-quota quantity and that wish to
participate in the program may use
export certificates for their sugar-
containing products that are exported to
the United States. The USTR has issued
an interim rule establishing regulations
for this export-certificate program (15
CFR part 2015) (64 FR 67152; December
1, 1999). The USTR interim rule has an
effective date of January 31, 2000.

An exporting country wishing to
participate in the export-certificate
program must notify the USTR and
provide the necessary supporting
information. As defined in the USTR
interim regulations (15 CFR 2015.2(e)),
a participating country is a country that
has received an allocation of the in-
quota quantity of the tariff-rate quota,
and that the USTR has determined, and
has so informed Customs, is eligible to
use export certificates for their sugar-
containing products exported to the
United States. The USTR has stated that
it intends to publish a notice in the
Federal Register whenever a country
becomes, or ceases to be, a participating
country.

The particular sugar-containing
products subject to a tariff-rate quota for
which the USTR has established the
export-certificate program are described
in additional U.S. Note 8 to chapter 17
of the Harmonized Tariff Schedule of
the United States (HTSUS). Specifically,
unless excepted as provided in
additional U.S. Note 3 to chapter 17,
HTSUS, the imported sugar-containing
products covered by the export-
certificate program contain over 10
percent by dry weight of sugars derived
from cane or sugar beets, whether or not
mixed with other ingredients, and they
are classified under one of the following
HTSUS subheadings: 1701.91.54,

1704.90.74, 1806.20.75, 1806.20.95,
1806.90.55, 1901.90.56, 2101.12.54,
2101.20.54, 2106.90.78, or 2106.90.95.

While a country does not need to
participate in the export-certificate
program in order to receive the in-quota
tariff rate for its share of the in-quota
quantity, using export certificates
assures the exporting country that only
those exported sugar-containing
products that it intends for the United
States market are counted against its in-
quota allocation. As already noted, this
helps ensure that such products do not
disrupt the orderly marketing of sugar-
containing products in the United
States.

On December 4, 1998, the
Governments of the United States and
Canada entered into a Record of
Understanding regarding Areas of
Agricultural Trade. In Annex 17 of this
Record of Understanding, the United
States agreed to require an export permit
issued by the Government of Canada in
order to enable an importer to claim the
in-quota tariff rate for those sugar-
containing products of Canadian origin
described in additional U.S. Note 8 to
chapter 17, HTSUS. Canada will thus be
a participating country in this export-
certificate program as of January 31,
2000, the effective date of the USTR
interim rule, as indicated above.

In accordance with the interim
rulemaking of the USTR, Customs is
issuing this interim rule in order to set
forth a new §132.17, Customs
Regulations (19 CFR 132.17), that
prescribes the form and manner by
which an importer establishes that a
valid export certificate exists, including
a unique number for the certificate that
must be referenced on the entry or
withdrawal from warehouse for
consumption, whether filed in paper
form or electronically. This will ensure
that no imports of the specified sugar-
containing products of a participating
country are counted against the
country’s in-quota allocation unless the
products are covered by a proper export
certificate. The export certificate is
necessary in this regard in order to
enable the importer to claim the in-
quota rate of duty on the sugar-
containing products.

In addition, the Interim (a)(1)(A) List
set forth as an Appendix to part 163,
Customs Regulations (19 CFR part 163,
Appendix), that lists the records
required for the entry of merchandise, is
revised to add a reference to the
requirement in new § 132.17 that an
importer possess a valid export
certificate for sugar-containing products
that are subject to a tariff-rate quota and
that are products of a participating
country, in order for the importer to be
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able to claim the applicable in-quota
rate of duty.

Also, §132.15, Customs Regulations
(19 CFR 132.15), is revised to make
provision for electronic entry filing in
the case of beef subject to a tariff-rate
quota, for which the importer must
similarly possess a valid export
certificate in order to claim the in-quota
rate of duty.

Comments

Before adopting this interim
regulation as a final rule, consideration
will be given to any written comments
that are timely submitted to Customs.
Customs specifically requests comments
on the clarity of this interim rule and
how it may be made easier to
understand. Comments submitted will
be available for public inspection in
accordance with the Freedom of
Information Act (5 U.S.C. 552), § 1.4,
Treasury Department Regulations (31
CFR 1.4), and §103.11(b), Customs
Regulations (19 CFR 103.11(b)), on
regular business days between the hours
of 9:00 a.m. and 4:30 p.m. at the
Regulations Branch, U.S. Customs
Service, 1300 Pennsylvania Avenue,
NW., 3rd Floor, Washington D.C.

Inapplicability of Notice and Delayed
Effective Date Requirements, the
Regulatory Flexibility Act, and
Executive Order 12866

Pursuant to the provisions of 5 U.S.C.
553(a), public notice is inapplicable to
this interim rule because it is within the
foreign affairs function of the United
States. Also, for the above reason, there
is no need for a delayed effective date
under 5 U.S.C. 553(d). Because no
notice of proposed rulemaking is
required for interim regulations, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) do not apply;
and because this document involves a
foreign affairs function of the United
States and implements an international
agreement, it is not subject to the
provisions of E.O. 12866.

Paperwork Reduction Act

The collections of information
involved in this interim rule have
already been approved by the Office of
Management and Budget (OMB) in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)
and assigned OMB Control Numbers
1515-0065 (Entry summary and
continuation sheet) and 1515-0214
(General recordkeeping and record
production requirements). This rule
does not propose any substantive
changes to the existing approved
information collections.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by OMB.

List of Subjects
19 CFR Part 132

Agriculture and agricultural products,
Customs duties and inspection, Quotas,
Reporting and recordkeeping
requirements.

19 CFR Part 163

Administrative practice and
procedure, Customs duties and
inspection, Imports, Reporting and
recordkeeping requirements.

Amendment to the Regulations

Accordingly, parts 132 and 163,
Customs Regulations (19 CFR parts 132
and 163), are amended as set forth
below.

PART 132—QUOTAS

1. The general authority citation for
part 132 continues to read as follows,
and the specific sectional authority
under this part is revised to read as
follows :

Authority: 19 U.S.C. 66, 1202 (General
Note 20, Harmonized Tariff Schedule of the
United States (HTSUS)), 1623, 1624.

§132.15 through 132.17 also issued under
19 U.S.C. 1202 (additional U.S. Note 3 to
Chapter 2, HTSUS; subchapter III of Chapter
99, HTSUS; and additional U.S. Note 8 to
Chapter 17, HTSUS, respectively), 1484,
1508.

2. Section 132.15 is amended by
revising the second sentence of
paragraph (a) to read as follows:

§132.15 Export certificate for beef subject
to tariff-rate quota.

(a) Requirement. * * * The importer
must record the unique identifying
number of the export certificate for the
beef on the entry summary or
warehouse withdrawal for consumption
(Customs Form 7501, Column 34), or its

electronic equivalent.
* * * * *

3. Part 132 is amended by adding a
new §132.17 to subpart B to read as
follows:

§132.17 Export certificate for sugar-
containing products subject to tariff-rate
quota.

(a) Requirement. For sugar-containing
products described in additional U.S.
Note 8 to chapter 17, HTSUS, that are
classified in HTSUS subheading
1701.91.54, 1704.90.74, 1806.20.75,
1806.20.95, 1806.90.55, 1901.90.56,

2101.12.54, 2101.20.54, 2106.90.78, or
2106.90.95, and that are products of a
participating country, as defined in 15
CFR 2015.2(e), the importer must
possess a valid export certificate in
order to claim the in-quota tariff rate of
duty on the products at the time they
are entered or withdrawn from
warehouse for consumption. The
importer must record the unique
identifier of the export certificate for
these products on the entry summary or
warehouse withdrawal for consumption
(Customs Form 7501, column 34), or its
electronic equivalent.

(b) Validity of export certificate. To be
valid, the export certificate must meet
the requirements of 15 CFR 2015.3(b),
and with respect to the requirement of
15 CFR 2015.3(b)(3) that the certificate
have a distinct and uniquely identifiable
number, this unique identifier must
consist of 8 characters in any alpha/
numeric combination.

(c) Retention and production of
certificate to Customs. The export
certificate is subject to the
recordkeeping requirements of part 163
of this chapter (19 CFR part 163).
Specifically, the certificate must be
retained for a period of 5 years in
accordance with § 163.4(a) of this
chapter, and must be made available to
Customs upon request in accordance
with § 163.6(a) of this chapter.

PART 163—RECORDKEEPING

1. The authority citation for part 163
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1484, 1508, 1509, 1510, 1624.

Appendix to Part 163 [Amended]

2. In the Appendix to part 163, under
heading “IV.”, the list of documents/
records or information required for
entry of special categories of
merchandise is amended by removing
the listing, “§132.15, 132.16 Export
certificates, respectively, for beef or
lamb meat subject to tariff-rate quota”,
and by adding the following listing in
its place:

“8§132.15 through 132.17 Export
certificates, respectively, for beef, lamb
meat, or sugar-containing products subject
to tariff-rate quota”.

Raymond W. Kelly,
Commissioner of Customs.

Approved: January 19, 2000.
John P. Simpson,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 00-2518 Filed 2—1-00; 3:31 Pm]
BILLING CODE 4820-02-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 8871]
RIN 1545-AV22

Remedial Amendment Period

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains
regulations relating to the remedial
amendment period, during which a
sponsor of a qualified retirement plan or
an employer that maintains a qualified
retirement plan can make retroactive
amendments to the plan to eliminate
certain qualification defects for the
entire period. These final regulations
clarify the scope of the Commissioner’s
authority to provide relief from plan
disqualification under the regulations.
These clarifications confirm the
Commissioner’s authority to provide
appropriate relief for plan amendments
relating to changes to the plan
qualification rules made in recent
legislation. These final regulations affect
sponsors of qualified retirement plans,
employers that maintain qualified
retirement plans, and qualified
retirement plan participants.

EFFECTIVE DATES: These regulations are
effective February 4, 2000.

FOR FURTHER INFORMATION CONTACT:
Linda S.F. Marshall at (202) 622—6030
or Lisa A. Tavares at (202) 622—6090
(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Income Tax Regulations (26 CFR
part 1) under section 401(b). These
regulations provide guidance to clarify
the scope of the Commissioner’s
authority to provide relief from plan
disqualification under section 401(b)
and the regulations. On August 1, 1997,
temporary regulations (TD 8727) under
section 401(b) were published in the
Federal Register (62 FR 41272). A
notice of proposed rulemaking (REG—
106043-97), cross-referencing the
temporary regulations, was published in
the Federal Register (62 FR 41322) on
the same day. The temporary
regulations enabled the Commissioner
to provide appropriate relief concerning
the timing of plan amendments relating
to changes to the plan qualification
rules made in recent legislation, as well
as for other plan amendments that may

be needed as a result of future changes
to the Internal Revenue Code (Code).

No written comments responding to
the notice of proposed rulemaking were
received. No public hearing was
requested or held. The proposed
regulations under section 401(b) are
adopted by this Treasury decision, and
the corresponding temporary
regulations are removed.

Explanation of Provisions

Section 401(b) provides that a plan is
considered to satisfy the qualification
requirements of section 401(a) for the
period beginning with the date on
which it was put into effect, or for the
period beginning with the earlier of the
date on which any amendment that
caused the plan to fail to satisfy those
requirements was adopted or put into
effect, and ending with the time
prescribed by law for filing the
employer’s return for the taxable year in
which that plan or amendment was
adopted (including extensions) or such
later time as the Secretary may
designate, if all provisions of the plan
needed to satisfy the qualification
requirements are in effect by the end of
the specified period and have been
made effective for all purposes for the
entire period.

Section 1.401(b)-1(b) lists the plan
provisions that may be amended
retroactively pursuant to the rules of
section 401(b). These plan provisions,
termed disqualifying provisions, include
the plan provisions described in section
401(b), as well as plan provisions that
result in failure of a plan to satisfy the
qualification requirements of the Code
by reason of a change in those
requirements effected by the legislation
listed in § 1.401(b)-1(b)(2)(i) and (ii).
Under § 1.401(b)-1(b)(2)(ii), a
disqualifying provision also includes a
plan provision that is integral to a
qualification requirement changed by
specified legislation. As in effect prior
to the previously issued final and
temporary regulations, § 1.401(b)—
1(b)(2)(iii) provided that a disqualifying
provision includes a plan provision that
results in failure of the plan to satisfy
the Code’s qualification requirements by
reason of a change in those
requirements effected by amendments to
the Code, that is designated by the
Commissioner, at the Commissioner’s
discretion, as a disqualifying provision.

Section 1.401(b)-1(d) provides rules
for determining the period for which the
relief provided under section 401(b)
applies (the “remedial amendment
period”).

Section 1.401(b)-1(d)(1) defines the
beginning of the remedial amendment
period for the disqualifying provisions

listed in §§ 1.401(b)—(1)(b)(1) and
1.401(b)-1(b)(2)(i) and (ii).

The final regulations retain the rules
set forth in the temporary regulations to
clarify the scope of the Commissioner’s
authority to provide relief from plan
disqualification under section 401(b).
These changes are needed to clarify the
rules relating to the plan provisions that
may be designated by the Commissioner
as disqualifying provisions based on
amendments to the plan qualification
requirements of the Internal Revenue
Code. Section 1.401(b)-1(b)(3) retains
the rule set forth in the temporary
regulations to provide that a
disqualifying provision includes a plan
provision designated by the
Commissioner, at the Commissioner’s
discretion, as a disqualifying provision
that either (1) results in the failure of the
plan to satisfy the qualification
requirements of the Code by reason of
a change in those requirements; or (2) is
integral to a qualification requirement of
the Code that has been changed. Section
1.401(b)-1(c)(2) retains the rule set forth
in the temporary regulations to provide
the Commissioner with explicit
authority to impose limits and provide
additional rules regarding the
amendments that may be made with
respect to disqualifying provisions
during the remedial amendment period.
Section 1.401(b)-1(d)(1)(iv) and (v)
provide conforming rules, as previously
provided in the temporary regulations,
regarding the beginning of the remedial
amendment period for disqualifying
provisions described in § 1.401(b)-
1(b)(3).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulation does not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these regulations was
submitted to the Small Business
Administration for comment on its
impact on small businesses.

Drafting Information

The principal authors of these
regulations are Linda S. F. Marshall and
Lisa A. Tavares, Office of the Associate
Chief Counsel (Employee Benefits and
Exempt Organizations). However, other
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personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.401(b)-1 is amended
by:
1. Revising paragraphs (b)(3), (c), and
(d)(1)(v).

2. Adding paragraph (d)(1)(v).

The addition and revisions read as
follows:

§1.401(b)-1 Certain retroactive changes in
plan.

(b) * % %

(3) A plan provision designated by the
Commissioner, at the Commissioner’s
discretion, as a disqualifying provision
that either—

(i) Results in the failure of the plan to
satisfy the qualification requirements of
the Internal Revenue Code by reason of
a change in those requirements; or

(ii) Is integral to a qualification
requirement of the Internal Revenue
Code that has been changed.

(c) Special rules applicable to
disqualifying provisions—(1) Absence of
plan provision. For purposes of
paragraphs (b)(2) and (3) of this section,
a disqualifying provision includes the
absence from a plan of a provision
required by, or, if applicable, integral to
the applicable change to the
qualification requirements of the
Internal Revenue Code, if the plan was
in effect on the date the change became
effective with respect to the plan.

(2) Method of designating
disqualifying provisions. The
Commissioner may designate a plan
provision as a disqualifying provision
pursuant to paragraph (b)(3) of this
section only in revenue rulings, notices,
and other guidance published in the
Internal Revenue Bulletin. See
§601.601(d)(2) of this chapter.

(3) Authority to impose limitations. In
the case of a provision that has been
designated as a disqualifying provision
by the Commissioner pursuant to
paragraph (b)(3) of this section, the
Commissioner may impose limits and
provide additional rules regarding the
amendments that may be made with

respect to that disqualifying provision
during the remedial amendment period.
The Commissioner may provide
guidance in revenue rulings, notices,
and other guidance published in the
Internal Revenue Bulletin. See

§ 6(01.601[d)(2] of this chapter.

) I .
1 * k%

(iv) In the case of a disqualifying
provision described in paragraph
(b)(3)(i) of this section, the date on
which the change effected by an
amendment to the Internal Revenue
Code became effective with respect to
the plan; or

(v) In the case of a disqualifying
provision described in paragraph
(b)(3)(ii) of this section, the first day on
which the plan was operated in
accordance with such provision, as
amended, unless another time is
specified by the Commissioner in
revenue rulings, notices, and other
guidance published in the Internal
Revenue Bulletin. See § 601.601(d)(2) of
this chapter.

§1.401(b)-1T [Removed]

Par. 3. Section 1.401(b)—1T is
removed.

John M. Dalrymple,

Acting Deputy Commissioner of Internal
Revenue.

Approved: January 19, 2000.
Jonathan Talisman,
Acting Assistant Secretary of the Treasury.
[FR Doc. 00-1893 Filed 2—3-00; 8:45 am]
BILLING CODE 4830-01-4

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA236-0204; FRL—6528-5]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision;
Monterey Bay Unified Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
California State Implementation Plan
(SIP). The revisions concern Rule 207
(Review of New or Modified Sources)
from the Monterey Bay Unified Air
Pollution Control District (MBUAPCD),
which is being revised to add an
emission offsets exemption for pollution
control projects that are mandated by
District, state, or federal regulation. This
approval action will incorporate the

revised rule into the federally approved
SIP. The intended effect of approving
this rule is to regulate emissions from
stationary sources of air pollution
subject to District new source review
(NSR) regulation in accordance with the
requirements of the Clean Air Act, as
amended in 1990 (CAA or the Act). EPA
is finalizing the approval of these
revisions into the California SIP under
provisions of the CAA regarding EPA
action on SIP submittals, SIPs for
national primary and secondary ambient
air quality standards and plan
requirements for nonattainment areas.

DATES: This rule is effective on April 4,
2000 without further notice, unless EPA
receives adverse comments by March 6,
2000. If EPA receives such comment, it
will publish a timely withdrawal in the
Federal Register informing the public
that this rule will not take effect.

ADDRESSES: Written comments must be
submitted to Roger Kohn at the Region
IX office listed below. Copies of the rule
revision and EPA’s Technical Support
Document (TSD) with the Agency’s
evaluation of the rule are available for
public inspection at EPA’s Region 9
office during normal business hours.
Copies of the submitted rule revisions
are also available for inspection at the
following locations:

Permits Office (AIR-3), Air Division,
U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “L” Street,
Sacramento, CA 95812.

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud
Court, Monterey, CA 93940.

FOR FURTHER INFORMATION CONTACT:
Roger Kohn, Permits Office (AIR-3), Air
Division, U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901,
Telephone: (415) 744—1238, E-mail:
kohn.roger@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Applicability

The rule being approved into the
California SIP is MBUAPCD Rule 207,
Review of New or Modified Sources.

II. Background

The CAA requires States to observe
certain procedural requirements in
developing implementation plans and
plan revisions for submission to EPA.
Section 110(a)(2) and section 110(1) of
the Act provide that each
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implementation plan or revision to an
implementation plan submitted by a
State must be adopted after reasonable
notice and public hearing. Section
172(c)(7) of the Act provides that plan
provisions for nonattainment areas shall
meet the applicable provisions of
section 110(a)(2).

The rule was adopted by the District
Board of Directors on September 15,
1999. The rule was subsequently
submitted to EPA by the California Air
Resources Board to EPA as a proposed
revision to the California SIP on October
29, 1999.

II1. EPA Evaluation and Action

MBUAPCD submitted Rule 207 for
adoption into the applicable SIP. This
rule is intended to replace the existing
SIP rule of the same number and title.
MBUAPCD’s most recent submittal of
Rule 207 contains the following changes
from the current SIP:

e A new provision has been added
that provides an exemption from the
offset provisions of the rule for projects
in which an emission increase results
from the installation of control
equipment pursuant to District, state, or
federal regulations.

e The rule has been modified to
require an opportunity for public
comment on projects using the new
exemption.

EPA has evaluated the submitted rule
and has determined that it is consistent
with the CAA, EPA regulations, and
EPA policy. In correspondence with the
District, EPA informed MBUAPCD that
this rule change would be an acceptable
SIP revision, provided that the District
made a commitment to revise its
Maintenance Plan if new air quality data
indicates that the District has violated or
may violate the National Ambient Air
Quality Standard (NAAQS). This
correspondence, along with the rule
adoption resolution in which the
MBUAPCD board of directors makes
this commitment, can be found in the
docket for this rulemaking. Therefore,
MBUAPCD Rule 207 is being approved
under section 110(k)(3) of the CAA as
meeting the requirements of section
110(a) and parts C and D.

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
entitled ‘“Regulatory Planning and
Review.”

B. Executive Order 13132

Executive Order 13132, Federalism
(64 FR 43255, August 10, 1999) revokes

and replaces Executive Orders 12612,
Federalism and 12875, Enhancing the
Intergovernmental Partnership.
Executive Order 13132 requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” ‘“Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, EPA may not issue a
regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve

decisions intended to mitigate
environmental health or safety risks.

D. Executive Order 13084

Under Executive Order 13084,
Consultation and Coordination with
Indian Tribal Governments, EPA may
not issue a regulation that is not
required by statute, that significantly
affects or uniquely affects the
communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation.

In addition, Executive Order 13084
requires EPA to develop an effective
process permitting elected and other
representatives of Indian tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

This final rule will not have a
significant impact on a substantial
number of small entities because SIP
approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.
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Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology P

Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS.

I. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 4, 2000.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compound.

Dated: January 7, 2000.

Felicia Marcus,
Regional Administrator, Region IX.

Part 52, chapter [, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

2. Section 52.220 is amended by
adding paragraph (270)(i)(B) to read as
follows:

§52.220 Identification of plan.
* * * * *
(C] * * %

(270) * * *

(i) * * *

(B) Monterey Bay Unified Air
ollution Control District.

(1) Rule 207, amended on September
15, 1999.

* * * * *

[FR Doc. 00-2183 Filed 2—-3—-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[FRL—6532-7]

National Priorities List for Uncontrolled
Hazardous Waste Sites

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(“CERCLA” or “the Act”), as amended,
requires that the National Oil and
Hazardous Substances Pollution
Contingency Plan (“NCP”) include a list
of national priorities among the known
releases or threatened releases of
hazardous substances, pollutants, or
contaminants throughout the United
States. The National Priorities List
(“NPL”) constitutes this list. The NPL is
intended primarily to guide the
Environmental Protection Agency
(“EPA” or “the Agency”) in determining
which sites warrant further
investigation to assess the nature and
extent of public health and
environmental risks associated with the
site and to determine what CERCLA-
financed remedial action(s), if any, may
be appropriate. This rule adds 10 new
sites to the NPL; all to the General
Superfund Section of the NPL.
EFFECTIVE DATE: The effective date for
this amendment to the NCP March 6,
2000.

ADDRESSES: For addresses for the
Headquarters and Regional dockets, as
well as further details on what these
dockets contain, see Section II,
““Availability of Information to the
Public” in the SUPPLEMENTARY
INFORMATION portion of this preamble.
FOR FURTHER INFORMATION CONTACT:
Yolanda Singer, phone (703) 603—8835,
State, Tribal and Site Identification
Center, Office of Emergency and
Remedial Response (mail code 5204G),
U.S. Environmental Protection Agency;
Ariel Rios Building; 1200 Pennsylvania
Avenue NW; Washington, DC 20460, or
the Superfund Hotline, phone (800)
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424-9346 or (703) 412—-9810 in the
Washington, DC, metropolitan area.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background

A. What are CERCLA and SARA?

B. What is the NCP?

C. What is the National Priorities List
(NPL)?

D. How are Sites Listed on the NPL?

E. What Happens to Sites on the NPL?

F. How are Site Boundaries Defined?

G. How are Sites Removed from the NPL?

H. Can Portions of Sites be Deleted from
the NPL as They Are Cleaned Up?

I. What is the Construction Completion List
(ccr)e

II. Availability of Information to the Public

A. Can I Review the Documents Relevant
to this Final Rule?

B. What Documents are Available for
Review at the Headquarters Docket?

C. What Documents are Available for
Review at the Regional Docket?

D. How Do I Access the Documents?

E. How Can I Obtain a Current List of NPL
Sites?

III. Contents of This Final Rule

A. Additions to the NPL

B. Status of NPL

C. What did EPA Do with the Public
Comments It Received?

IV. Executive Order 12866

A. What is Executive Order 128667

B. Is this Final Rule Subject to Executive
Order 12866 Review?

V. Unfunded Mandates

A. What is the Unfunded Mandates Reform
Act (UMRA)?

B. Does UMRA Apply to This Final Rule?

VI. Effects on Small Businesses

A. What is the Regulatory Flexibility Act?

B. Does the Regulatory Flexibility Act
Apply to this Final Rule?

VII. Possible Changes to the Effective Date of
the Rule

A. Has This Rule Been Submitted to
Congress and the General Accounting
Office?

B. Could the Effective Date of This Final
Rule Change?

C. What Could Cause the Effective Date of
This Rule to Change?

VIIL National Technology Transfer and
Advancement Act

A. What is the National Technology
Transfer and Advancement Act?

B. Does the National Technology Transfer
and Advancement Act Apply to this
Final Rule?

IX. Executive Order 12898

A. What is Executive Order 128987

B. Does Executive Order 12898 Apply to
This Final Rule?

X. Executive Order 13045

A. What is Executive Order 130457

B. Does Executive Order 13045 Apply to
This Final Rule?

XI. Paperwork Reduction Act

A. What is the Paperwork Reduction Act?

B. Does the Paperwork Reduction Act
Apply to This Final Rule?

XII. Executive Orders on Federalism

What Are The Executive Orders on
Federalism and Are They Applicable to
This Final Rule?

XIII. Executive Order 13084
What is Executive Order 13084 and is it
Applicable to this Final Rule?

I. Background

A. What Are CERCLA and SARA?

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. 9601-9675 (“CERCLA” or
“the Act”), in response to the dangers of
uncontrolled releases of hazardous
substances. CERCLA was amended on
October 17, 1986, by the Superfund
Amendments and Reauthorization Act
(“SARA”), Public Law 99-499, 100 Stat.
1613 et seq.

B. What Is the NCP?

To implement CERCLA, EPA
promulgated the revised National Oil
and Hazardous Substances Pollution
Contingency Plan (“NCP”’), 40 CFR part
300, on July 16, 1982 (47 FR 31180),
pursuant to CERCLA section 105 and
Executive Order 12316 (46 FR 42237,
August 20, 1981). The NCP sets
guidelines and procedures for
responding to releases and threatened
releases of hazardous substances,
pollutants, or contaminants under
CERCLA. EPA has revised the NCP on
several occasions. The most recent
comprehensive revision was on March
8, 1990 (55 FR 8666).

As required under section
105(a)(8)(A) of CERCLA, the NCP also
includes “criteria for determining
priorities among releases or threatened
releases throughout the United States
for the purpose of taking remedial
action and, to the extent practicable,
taking into account the potential
urgency of such action for the purpose
of taking removal action.” (“Removal”
actions are defined broadly and include
a wide range of actions taken to study,
clean up, prevent or otherwise address
releases and threatened releases 42
U.S.C. §9601(23).)

C. What Is the National Priorities List
(NPL)?

The NPL is a list of national priorities
among the known or threatened releases
of hazardous substances, pollutants, or
contaminants throughout the United
States. The list, which is appendix B of
the NCP (40 CFR part 300), was required
under section 105(a)(8)(B) of CERCLA,
as amended by SARA. Section
105(a)(8)(B) defines the NPL as a list of
“releases” and the highest priority
“facilities” and requires that the NPL be
revised at least annually. The NPL is
intended primarily to guide EPA in
determining which sites warrant further
investigation to assess the nature and
extent of public health and

environmental risks associated with a
release of hazardous substances. The
NPL is only of limited significance,
however, as it does not assign liability
to any party or to the owner of any
specific property. Neither does placing
a site on the NPL mean that any
remedial or removal action necessarily
need be taken.

For purposes of listing, the NPL
includes two sections, one of sites that
are generally evaluated and cleaned up
by EPA (the “General Superfund
Section”), and one of sites that are
owned or operated by other Federal
agencies (the “Federal Facilities
Section”’). With respect to sites in the
Federal Facilities Section, these sites are
generally being addressed by other
Federal agencies. Under Executive
Order 12580 (52 FR 2923, January 29,
1987) and CERCLA section 120, each
Federal agency is responsible for
carrying out most response actions at
facilities under its own jurisdiction,
custody, or control, although EPA is
responsible for preparing an HRS score
and determining whether the facility is
placed on the NPL. EPA generally is not
the lead agency at Federal Facilities
Section sites, and its role at such sites
is accordingly less extensive than at
other sites.

D. How Are Sites Listed on the NPL?

There are three mechanisms for
placing sites on the NPL for possible
remedial action (see 40 CFR § 300.425(c)
of the NCP): (1) A site may be included
on the NPL if it scores sufficiently high
on the Hazard Ranking System (“HRS”),
which EPA promulgated as appendix A
of the NCP (40 CFR part 300). The HRS
serves as a screening device to evaluate
the relative potential of uncontrolled
hazardous substances to pose a threat to
human health or the environment. On
December 14, 1990 (55 FR 51532), EPA
promulgated revisions to the HRS partly
in response to CERCLA section 105(c),
added by SARA. The revised HRS
evaluates four pathways: ground water,
surface water, soil exposure, and air. As
a matter of Agency policy, those sites
that score 28.50 or greater on the HRS
are eligible for the NPL; (2) Each State
may designate a single site as its top
priority to be listed on the NPL,
regardless of the HRS score. This
mechanism, provided by the NCP at 40
CFR § 300.425(c)(2) requires that, to the
extent practicable, the NPL include
within the 100 highest priorities, one
facility designated by each State
representing the greatest danger to
public health, welfare, or the
environment among known facilities in
the State (see 42 U.S.C. §9605(a)(8)(B));
(3) The third mechanism for listing,
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included in the NCP at 40 CFR
§300.425(c)(3), allows certain sites to be
listed regardless of their HRS score, if
all of the following conditions are met:

* The Agency for Toxic Substances
and Disease Registry (ATSDR) of the
U.S. Public Health Service has issued a
health advisory that recommends
dissociation of individuals from the
release.

* EPA determines that the release
poses a significant threat to public
health.

» EPA anticipates that it will be more
cost-effective to use its remedial
authority than to use its removal
authority to respond to the release.

EPA promulgated an original NPL of
406 sites on September 8, 1983 (48 FR
40658). The NPL has been expanded
since then, most recently on October 22,
1999 (64 FR 56966).

E. What Happens to Sites on the NPL?

A site may undergo remedial action
financed by the Trust Fund established
under CERCLA (commonly referred to
as the “Superfund”) only after it is
placed on the NPL, as provided in the
NCP at 40 CFR § 300.425(b)(1).
(“Remedial actions’ are those
“consistent with permanent remedy,
taken instead of or in addition to
removal actions ***.”” 42 U.S.C.
§9601(24).) However, under 40 CFR
§ 300.425(b)(2) placing a site on the NPL
“does not imply that monies will be
expended.” EPA may pursue other
appropriate authorities to respond to the
releases, including enforcement action
under CERCLA and other laws.

F. How Are Site Boundaries Defined?

The NPL does not describe releases in
precise geographical terms; it would be
neither feasible nor consistent with the
limited purpose of the NPL (to identify
releases that are priorities for further
evaluation), for it to do so.

Although a CERCLA ““facility” is
broadly defined to include any area
where a hazardous substance release has
“come to be located” (CERCLA section
101(9)), the listing process itself is not
intended to define or reflect the
boundaries of such facilities or releases.
Of course, HRS data (if the HRS is used
to list a site) upon which the NPL
placement was based will, to some
extent, describe the release(s) at issue.
That is, the NPL site would include all
releases evaluated as part of that HRS
analysis.

When a site is listed, the approach
generally used to describe the relevant
release(s) is to delineate a geographical
area (usually the area within an
installation or plant boundaries) and
identify the site by reference to that

area. As a legal matter, the site is not
coextensive with that area, and the
boundaries of the installation or plant
are not the “boundaries” of the site.
Rather, the site consists of all
contaminated areas within the area used
to identify the site, as well as any other
location to which that contamination
has come to be located, or from which
that contamination came.

In other words, while geographic
terms are often used to designate the site
(e.g., the “Jones Co. plant site”’) in terms
of the property owned by a particular
party, the site properly understood is
not limited to that property (e.g., it may
extend beyond the property due to
contaminant migration), and conversely
may not occupy the full extent of the
property (e.g., where there are
uncontaminated parts of the identified
property, they may not be, strictly
speaking, part of the “site”’). The “site”
is thus neither equal to nor confined by
the boundaries of any specific property
that may give the site its name, and the
name itself should not be read to imply
that this site is coextensive with the
entire area within the property
boundary of the installation or plant.
The precise nature and extent of the site
are typically not known at the time of
listing. Also, the site name is merely
used to help identify the geographic
location of the contamination. For
example, the name “Jones Co. plant
site,” does not imply that the Jones
company is responsible for the
contamination located on the plant site.

EPA regulations provide that the
‘“nature and extent of the problem
presented by the release” will be
determined by a remedial investigation/
feasibility study (RI/FS) as more
information is developed on site
contamination (40 CFR § 300.5). During
the RI/FS process, the release may be
found to be larger or smaller than was
originally thought, as more is learned
about the source(s) and the migration of
the contamination. However, this
inquiry focuses on an evaluation of the
threat posed; the boundaries of the
release need not be exactly defined.
Moreover, it generally is impossible to
discover the full extent of where the
contamination “has come to be located”
before all necessary studies and
remedial work are completed at a site.
Indeed, the known boundaries of the
contamination can be expected to
change over time. Thus, in most cases,
it may be impossible to describe the
boundaries of a release with absolute
certainty.

Further, as noted above, NPL listing
does not assign liability to any party or
to the owner of any specific property.
Thus, if a party does not believe it is

liable for releases on discrete parcels of
property, supporting information can be
submitted to the Agency at any time
after a party receives notice it is a
potentially responsible party.

For these reasons, the NPL need not
be amended as further research reveals
more information about the location of
the contamination or release.

G. How Are Sites Removed From the
NPL?

EPA may delete sites from the NPL
where no further response is
appropriate under Superfund, as
explained in the NCP at 40 CFR
§300.425(e). This section also provides
that EPA shall consult with states on
proposed deletions and shall consider
whether any of the following criteria
have been met:

(i) Responsible parties or other
persons have implemented all
appropriate response actions required;

(ii) All appropriate Superfund-
financed response has been
implemented and no further response
action is required; or

(iii) The remedial investigation has
shown the release poses no significant
threat to public health or the
environment, and taking of remedial
measures is not appropriate.

As of January 19, 2000, the Agency
has deleted 206 sites from the NPL.

H. Can Portions of Sites be Deleted
From the NPL as They Are Cleaned Up?

In November 1995, EPA initiated a
new policy to delete portions of NPL
sites where cleanup is complete (60 FR
55465, November 1, 1995). Total site
cleanup may take many years, while
portions of the site may have been
cleaned up and available for productive
use. As of January 19, 2000, EPA has
deleted portions of 18 sites.

I. What Is the Construction Completion
List (CCL)?

EPA also has developed an NPL
construction completion list (“CCL”) to
simplify its system of categorizing sites
and to better communicate the
successful completion of cleanup
activities (58 FR 12142, March 2, 1993).
Inclusion of a site on the CCL has no
legal significance.

Sites qualify for the CCL when: (1)
any necessary physical construction is
complete, whether or not final cleanup
levels or other requirements have been
achieved; (2) EPA has determined that
the response action should be limited to
measures that do not involve
construction (e.g., institutional
controls); or (3) the site qualifies for
deletion from the NPL.
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Of the 206 sites that have been
deleted from the NPL, 197 sites were
deleted because they have been cleaned
up (the other 9 sites were deleted based
on deferral to other authorities and are
not considered cleaned up). As of
January 19, 2000, there are a total of 676
sites on the CCL. This total includes the
197 deleted sites. For the most up-to-
date information on the CCL, see EPA’s
Internet site at http://www.epa.gov/
superfund.

II. Availability of Information to the
Public

A. Can I Review the Documents
Relevant to This Final Rule?

Yes, documents relating to the
evaluation and scoring of the sites in
this final rule are contained in dockets
located both at EPA Headquarters and in
the Regional offices.

B. What Documents Are Available for
Review at the Headquarters Docket?

The Headquarters docket for this rule
contains, for each proposed site, the
HRS score sheets, the Documentation
Record describing the information used
to compute the score, pertinent
information regarding statutory
requirements or EPA listing policies that
affect the site, and a list of documents
referenced in the Documentation
Record. The Headquarters docket also
contains comments received, and the
Agency’s responses to those comments.
The Agency’s responses are contained
in the “Support Document for the
Revised National Priorities List Final
Rule—January 2000.”

C. What Documents Are Available for
Review at the Regional Dockets?

The Regional dockets contain all the
information in the Headquarters docket,
plus the actual reference documents
containing the data principally relied
upon by EPA in calculating or
evaluating the HRS score for the sites
located in their Region. These reference
documents are available only in the
Regional dockets.

D. How Do I Access the Documents?

You may view the documents, by
appointment only, after the publication
of this document. The hours of
operation for the Headquarters docket
are from 9 a.m. to 4 p.m., Monday
through Friday, excluding Federal
holidays. Please contact the Regional
dockets for hours.

Following is the contact information
for the EPA Headquarters: Docket
Coordinator, Headquarters, U.S. EPA
CERCLA Docket Office, Crystal Gateway
#1, 1st Floor, 1235 Jefferson Davis
Highway, Arlington, VA, 703/603-8917.

The contact information for the
Regional dockets is as follows:

Barbara Callahan, Region 1 (CT, ME,
MA, NH, RI, VT), U.S. EPA, Records
Center, Mailcode HSC, One Congress
Street, Suite 1100, Boston, MA
02114-2023; 617/918-1356

Ben Conetta, Region 2 (NJ, NY, PR, VI),
U.S. EPA, 290 Broadway, New York,
NY 10007-1866; 212/637—4435

Dawn Shellenberger (GCI), Region 3
(DE, DC, MD, PA, VA, WV), U.S. EPA,
Library, 1650 Arch Street, Mailcode
3PM52, Philadelphia, PA 19103; 215/
814-5364.

Joellen O’Neill, Region 4 (AL, FL, GA,
KY, MS, NC, SC, TN), U.S. EPA, 61
Forsyth Street, SW, 9th floor, Atlanta,
GA 30303; 404/562—8127.

Region 5 (IL, IN, MI, MN, OH, WI), U.S.
EPA, Records Center, Waste
Management Division 7-J, Metcalfe
Federal Building, 77 West Jackson
Boulevard, Chicago, IL 60604; 312/
886—7570.

Brenda Cook, Region 6 (AR, LA, NM,
OK, TX), U.S. EPA, 1445 Ross
Avenue, Mailcode 6SF-RA, Dallas,
TX 75202—2733; 214/665—7436.

Carole Long, Region 7 (IA, KS, MO, NE),
U.S. EPA, 901 North 5th Street,
Kansas City, KS 66101; 913/551-7224.

David Williams, Region 8 (CO, MT, ND,
SD, UT, WY), U.S. EPA, 999 18th
Street, Suite 500, Mailcode 8EPR-SA,
Denver, CO 80202—-2466; 303/312—
6757.

Carolyn Douglas, Region 9 (AZ, CA, HI,
NV, AS, GU), U.S. EPA, 75 Hawthorne
Street, San Francisco, CA 94105; 415/
744—-2343.

David Bennett, Region 10 (AK, ID, OR,
WA), U.S. EPA, 11th Floor, 1200 6th
Avenue, Mail Stop ECL-115, Seattle,
WA 98101; 206/553—2103.

E. How Can I Obtain a Current List of
NPL Sites?

You may obtain a current list of NPL
sites via the Internet at http://
www.epa.gov/superfund/ (look under
site information category) or by
contacting the Superfund Docket (see
contact information above).

III. Contents of This Final Rule
A. Addition to the NPL

This final rule adds 10 sites to the
NPL; all to the General Superfund
Section of the NPL. Table 1 presents the
10 sites in the General Superfund
Section. Sites in the table are arranged
alphabetically by State.

TABLE 1.—NATIONAL PRIORITIES LIST
FINAL RULE, GENERAL SUPERFUND
SECTION

. City/
State Site name cour)llty
FL ........... Trans Circuit, Inc ..... Lake Park
LA .. Marion Pressure Marion
Treating.
NY e Jackson Steel .......... Mineola/
North
Hemp-
stead
NY e Lawrence Aviation Port Jef-
Industries, Inc. ferson
Station
NY ... Peter Cooper Cor- Dayton
poration
(Markhams).
PA ... Old Wilmington Sadsbury-
Road Ground ville
Water Contamina-
tion.
PR ........ Scorpio Recycling, Candeleri-
Inc. a Ward
Rl oo Centredale Manor North
Restoration Provi-
Project. dence
SC .......... Macalloy Corpora- North
tion. Charle-
ston
UT ... Jacobs Smelter ....... Stockton

Number of Sites Added to the General
Superfund Section: 10.

B. Status of NPL

With the 10 new sites added to the
NPL in today’s final rule; the NPL now
contains 1,226 final sites; 1,067 in the
General Superfund Section and 159 in
the Federal Facilities Section. With a
separate rule (published elsewhere in
today’s Federal Register) proposing to
add 8 new sites to the NPL, there are
now 55 sites proposed and awaiting
final agency action, 48 in the General
Superfund Section and 7 in the Federal
Facilities Section. Final and proposed
sites now total 1,281. (These numbers
reflect the status of sites as of January
19, 2000. Sites deletions may affect
these numbers at time of publication in
the Federal Register.)

C. What Did EPA Do With the Public
Comments It Received?

EPA reviewed all comments received
on the sites in this rule. The following
sites were proposed on October 22, 1999
(64 FR 56992): Trans Circuit, Inc.,
Marion Pressure Treating, Jackson Steel,
Lawrence Aviation Industries, Scorpio
Recycling, Inc., Centredale Manor
Restoration Project, and Macalloy
Corporation. The Old Wilmington Road
Ground Water Contamination site and
the Jacobs Smelter site were proposed
on July 22, 1999 (64 FR 39886). The
Peter Cooper Corporation (Markhams)
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site was proposed on April 23, 1999 (64
FR 19968).

For Trans Circuit, Inc., Marion
Pressure Treating, Jackson Steel,
Lawrence Aviation Industries, Scorpio
Recycling, Inc., Centredale Manor
Restoration Project, and Macalloy
Corporation, EPA received no comments
affecting the HRS scoring of these sites
and therefore, EPA is placing them on
the final NPL at this time.

EPA responded to all relevant
comments received on the other sites.
EPA’s responses to site-specific public
comments are addressed in the
“Support Document for the Revised
National Priorities List Final Rule—
January 2000.”

IV. Executive Order 12866

A. What Is Executive Order 128667

Under Executive Order 12866 (58 FR
51735 (October 4, 1993)), the Agency
must determine whether a regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

B. Is This Final Rule Subject to
Executive Order 12866 Review?

No, the Office of Management and
Budget (OMB) has exempted this
regulatory action from Executive Order
12866 review.

V. Unfunded Mandates

A. What Is the Unfunded Mandates
Reform Act (UMRA)?

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal Agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit

analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year. Before EPA
promulgates a rule for which a written
statement is needed, section 205 of the
UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

B. Does UMRA Apply to This Final
Rule?

No, EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments in the aggregate, or
by the private sector in any one year.
This rule will not impose any federal
intergovernmental mandate because it
imposes no enforceable duty upon State,
tribal or local governments. Listing a
site on the NPL does not itself impose
any costs. Listing does not mean that
EPA necessarily will undertake
remedial action. Nor does listing require
any action by a private party or
determine liability for response costs.
Costs that arise out of site responses
result from site-specific decisions
regarding what actions to take, not
directly from the act of listing a site on
the NPL.

For the same reasons, EPA also has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. In addition, as discussed

above, the private sector is not expected
to incur costs exceeding $100 million.
EPA has fulfilled the requirement for
analysis under the Unfunded Mandates
Reform Act.

VI. Effect on Small Businesses

A. What Is the Regulatory Flexibility
Act?

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

B. Does the Regulatory Flexibility Act
Apply to This Final Rule?

No. While this rule revises the NPL,
an NPL revision is not a typical
regulatory change since it does not
automatically impose costs. As stated
above, adding sites to the NPL does not
in itself require any action by any party,
nor does it determine the liability of any
party for the cost of cleanup at the site.
Further, no identifiable groups are
affected as a whole. As a consequence,
impacts on any group are hard to
predict. A site’s inclusion on the NPL
could increase the likelihood of adverse
impacts on responsible parties (in the
form of cleanup costs), but at this time
EPA cannot identify the potentially
affected businesses or estimate the
number of small businesses that might
also be affected.

The Agency does expect that placing
the sites in this rule on the NPL could
significantly affect certain industries, or
firms within industries, that have
caused a proportionately high
percentage of waste site problems.
However, EPA does not expect the
listing of these sites to have a significant
economic impact on a substantial
number of small businesses.

In any case, economic impacts would
occur only through enforcement and
cost-recovery actions, which EPA takes
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at its discretion on a site-by-site basis.
EPA considers many factors when
determining enforcement actions,
including not only a firm’s contribution
to the problem, but also its ability to
pay. The impacts (from cost recovery)
on small governments and nonprofit
organizations would be determined on a
similar case-by-case basis.

For the foregoing reasons, I hereby
certify that this rule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities. Therefore, this regulation does
not require a regulatory flexibility
analysis.

VII. Possible Changes to the Effective
Date of the Rule

A. Has This Rule Been Submitted to
Congress and the General Accounting
Office?

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA has submitted a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A “major rule”
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major rule” as
defined by 5 U.S.C. § 804(2).

B. Could the Effective Date of This Final
Rule Change?

Provisions of the Congressional
Review Act (CRA) or section 305 of
CERCLA may alter the effective date of
this regulation.

Under the CRA, 5 U.S.C. §801(a),
before a rule can take effect the federal
agency promulgating the rule must
submit a report to each House of the
Congress and to the Comptroller
General. This report must contain a
copy of the rule, a concise general
statement relating to the rule (including
whether it is a major rule), a copy of the
cost-benefit analysis of the rule (if any),
the agency’s actions relevant to
provisions of the Regulatory Flexibility
Act (affecting small businesses) and the
Unfunded Mandates Reform Act of 1995
(describing unfunded federal
requirements imposed on state and local
governments and the private sector),
and any other relevant information or

requirements and any relevant
Executive Orders.

EPA has submitted a report under the
CRA for this rule. The rule will take
effect, as provided by law, within 30
days of publication of this document,
since it is not a major rule. Section
804(2) defines a major rule as any rule
that the Administrator of the Office of
Information and Regulatory Affairs
(OIRA) of the Office of Management and
Budget (OMB) finds has resulted in or
is likely to result in: an annual effect on
the economy of $100,000,000 or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets. NPL listing is not a
major rule because, as explained above,
the listing, itself, imposes no monetary
costs on any person. It establishes no
enforceable duties, does not establish
that EPA necessarily will undertake
remedial action, nor does it require any
action by any party or determine its
liability for site response costs. Costs
that arise out of site responses result
from site-by-site decisions about what
actions to take, not directly from the act
of listing itself. Section 801(a)(3)
provides for a delay in the effective date
of major rules after this report is
submitted.

C. What Could Cause the Effective Date
of This Rule to Change?

Under 5 U.S.C. 801(b)(1) a rule shall
not take effect, or continue in effect, if
Congress enacts (and the President
signs) a joint resolution of disapproval,
described under section 802.

Another statutory provision that may
affect this rule is CERCLA section 305,
which provides for a legislative veto of
regulations promulgated under
CERCLA. Although INS v. Chadha, 462
U.S. 919,103 S. Ct. 2764 (1983) and Bd.
of Regents of the University of
Washington v. EPA, 86 F.3d 1214,1222
(D.C. Cir. 1996) cast the validity of the
legislative veto into question, EPA has
transmitted a copy of this regulation to
the Secretary of the Senate and the Clerk
of the House of Representatives.

If action by Congress under either the
CRA or CERCLA section 305 calls the
effective date of this regulation into
question, EPA will publish a document
of clarification in the Federal Register.

VIIL National Technology Transfer and
Advancement Act

A. What Is the National Technology
Transfer and Advancement Act?

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. § 272 note),
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

B. Does the National Technology
Transfer and Advancement Act Apply
to This Final Rule?

No. This rulemaking does not involve
technical standards. Therefore, EPA did
not consider the use of any voluntary
consensus standards.

IX. Executive Order 12898
A. What is Executive Order 128987

Under Executive Order 12898,
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations,” as well as through EPA’s
April 1995, “Environmental Justice
Strategy, OSWER Environmental Justice
Task Force Action Agenda Report,” and
National Environmental Justice
Advisory Council, EPA has undertaken
to incorporate environmental justice
into its policies and programs. EPA is
committed to addressing environmental
justice concerns, and is assuming a
leadership role in environmental justice
initiatives to enhance environmental
quality for all residents of the United
States. The Agency’s goals are to ensure
that no segment of the population,
regardless of race, color, national origin,
or income, bears disproportionately
high and adverse human health and
environmental effects as a result of
EPA’s policies, programs, and activities,
and all people live in clean and
sustainable communities.

B. Does Executive Order 12898 Apply to
this Final Rule?

No. While this rule revises the NPL,
no action will result from this rule that
will have disproportionately high and
adverse human health and
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environmental effects on any segment of
the population.

X. Executive Order 13045
A. What Is Executive Order 130457

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) is determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

B. Does Executive Order 13045 Apply to
This Final Rule?

This rule is not subject to E.O. 13045
because it is not an economically
significant rule as defined by E.O.
12866, and because the Agency does not
have reason to believe the
environmental health or safety risks
addressed by this section present a
disproportionate risk to children.

XI. Paperwork Reduction Act

A. What Is the Paperwork Reduction
Act?

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. § 3501
et seq., an agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s regulations, after
initial display in the preamble of the
final rules, are listed in 40 CFR part 9.
The information collection requirements
related to this action have already been
approved by OMB pursuant to the PRA
under OMB control number 2070-0012
(EPA ICR No. 574).

B. Does the Paperwork Reduction Act
Apply to This Final Rule?

No. EPA has determined that the PRA
does not apply because this rule does
not contain any information collection
requirements that require approval of
the OMB.

XII. Executive Orders on Federalism

What Are The Executive Orders on
Federalism and Are They Applicable to
This Final Rule?

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
the Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local and tribal
governments, the nature of their
concerns, any written communications
from the governments, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
State, local and tribal governments “‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.”

This rule does not create a mandate
on State, local or tribal governments.
The rule does not impose any
enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of Executive Order 12875 do
not apply to this rule.

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132, [64
FR 43255 (August 10, 1999),] which will
take effect on November 2, 1999. In the
interim, the current Executive Order
12612 [52 FR 41685 (October 30, 1987),]
on federalism still applies. This rule
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 12612. This rule will
not result in the imposition of any
additional requirements on any State,
local governments or other political
subdivisions within any State.
Accordingly, the requirements of
section 6(c) of Executive Order 12612 do
not apply to this rule.

XIII. Executive Order 13084

What is Executive Order 13084 and Is It
Applicable to this Final Rule?

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

This rule does not significantly or
uniquely affect the communities of
Indian tribal governments because it
does not significantly or uniquely affect
their communities. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, hazardous waste,
Intergovernmental relations, Natural
resources, Oil pollution, penalties,
Reporting and record keeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: January 28, 2000.
Timothy Fields, Jr.,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

40 CFR part 300 is amended as
follows:

PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
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1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

2. Table 1 of Appendix B to Part 300
is amended by adding the following

sites in alphabetical order to read as
follows:

TABLE 1.—GENERAL SUPERFUND SECTION

Appendix B to Part 300—National
Priorities List

State Site name City/County Notes(a)

* * * * *
FL .o Trans Circuit, INC. ....ccoccviviiiiiiiiiiiieees Lake Park.

* * * * *
LA ... Marion Pressure Treating .........ccccvvevneene Marion.

* * * * *
NY ... Jackson Steel .......ccceviiiiiiiiiii s Mineola/North Hempstead.

* * * * *
NY e Lawrence Aviation Industries, Inc. ............. Port Jefferson Station.

* * * * *
NY ... Peter Cooper Corporation (Markhams) ..... Winslow Township.

* * * * *
PA ... Old Wilmington Road Ground Water Con- Sadsburyville.

tamination.

* * * * *
PR .......... Scorpio Recycling, INC. ...coovveviieiiiiiceee. Candeleria Ward.

* * * * *
Rl e Centredale Manor Restoration Project ...... North Providence.

* * * *
SC s Macalloy Corporation ...........cccceeevieneenneens North Charleston.

* * * * *
UT ... Jacobs Smelter ... Stockton.

* * * * *

(@) A = Based on issuance of health advisory by Agency for Toxic Substance and Disease Registry (if scored, HRS score need not be <

28.50).
C = Sites on Construction Completion list.

S = State top priority (included among the 100 top priority sites regardless of score).

P = Sites with partial deletion(s).

[FR Doc. 00-2474 Filed 2—3-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 761

Polychlorinated Biphenyls (PCBs),
Manufacturing, Processing,
Distribution in Commerce, and Use
Prohibitions

CFR Correction

In Title 40 of the Code of Federal
Regulations, parts 700 to 789, revised as
of July 1, 1999, page 537, part 761,
§761.30 is corrected by reinstating
paragraph (j)(4) to read as follows:

§761.30 Authorizations.

* * * * *

(]')***

(4) No person may manufacture,
process, or distribute in commerce PCBs
for research and development unless
they have been granted an exemption to
do so under TSCA section 6(e)(3)(B).

* * * * *

[FR Doc. 00-55501 Filed 2—3-00; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 991223349-9349-01; I.D.
122199A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands Area; Interim Harvest
Specifications for Groundfish;
Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Correction.

SUMMARY: NMFS is correcting the
Interim 2000 Harvest Specifications for
groundfish of the Bering Sea and
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Aleutian Islands management area
(BSAI).

DATES: Effective 0001 hrs, Alaska local
time, January 1, 2000, until the effective
date of final 2000 harvest specifications
for groundfish, which will be published
in the Federal Register.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens

Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
at subpart H of 50 CFR part 600 and CFR
part 679.

Correction

In the rule, Interim 2000 Harvest
Specifications for Groundfish of the
BSAI, published on January 3, 2000 (65
FR 60) FR DOC 9934030, page 62,
under Table 1 INTERIM 2000 TAC
AMOUNTS FOR GROUNDFISH AND
APPORTIONMENTS THEREOF FOR
THE BERING SEA AND ALEUTIAN
ISLANDS MANAGEMENT AREA, 3rd
column “Interim TAG,” at the stub entry
‘“Atka mackerel,” (1) remove the figure
14,306 assigned to Other gear, and

add the figure ““7,153” in its place, and
(2) under 3rd column “Interim TAC” at
the stub entry “Total interim TAGC,”
remove the figure “635,888" and add
the figure “628,735” in its place.

Classification

This action is required by § 679.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 31, 2000.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-2455 Filed 2—3-00; 8:45 am|
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Farm Service Agency

7 CFR Part 718
RIN 0560-AF36

Amendment to the Farm
Reconstitution Regulations for
Acreages, Allotments, and Quotas

AGENCY: Farm Service Agency, USDA.

ACTION: Proposed rule with requests for
comments.

SUMMARY: This proposed rule would
amend regulations that are used to
determine whether separate tracts of
land will be considered separate farms
for certain commodity programs. The
regulations also set generic terms and
definitions for those programs. This
rule, if adopted, would modify several
definitions, change the effective date for
certain farm reconstitutions, and add
new provisions governing farm
divisions. These changes are expected to
improve the administration of farm
programs.

DATES: Comments must be received on
or before March 6, 2000 to be assured
of consideration.

ADDRESSES: Submit comments to:
Loretta Baxa, Production, Emergencies
and Compliance Division (PECD), Farm
Service Agency (FSA), USDA, STOP
0517, 1400 Independence Avenue, SW,
Washington, D.C. 20250-0517,
telephone (202) 720-7602, e-mail
loretta_baxa@wdc.fsa.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Loretta Baxa at (202) 720-7602.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and therefore has not been
reviewed by the Office of Management
and Budget (OMB).

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not

applicable to this proposed rule because
FSA is not required by 5 U.S.C. 533 or
any other provision of the law to
publish a notice of proposed rulemaking
with respect to the subject matter of this
rule.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will have no significant impact
on the quality of the human
environment. Therefore, neither an
environmental assessment nor an
Environmental Impact Statement is
needed.

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order
12988. The provisions of this proposed
rule preempt State laws to the extent
such laws are inconsistent with the
provisions of this rule. The provisions
of this rule are not retroactive. Before
any judicial action may be brought
concerning the provisions of this rule,
the administrative remedies must be
exhausted.

Executive Order 12372

This program/activity is not subject to
the provisions of Executive Order
12372, which requires
intergovernmental consultation with
State and local officials. See the Notice
related to 7 CFR part 3015, subpart V,
published at 48 FR 29115 (June 24,
1983).

Unfunded Mandates Reform Act of
1995

This rule contains no Federal
mandates under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
for State, local, and tribal governments
or the private sector. Thus, this rule is
not subject to the requirements of
sections 202 and 205 of UMRA.

Paperwork Reduction Act

Information collected in this rule has
been approved by OMB and assigned
OMB Control Number 0560-0025. This
rule does not contain any new
collection information requirements.

Executive Order 12612

It has been determined that this rule
does not have significant Federalism
implications to warrant the preparation
of a Federalism Assessment. The

provisions contained in this rule will
not have a substantial direct effect on
States or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of Government.

Discussion of the Proposed Rule

A number of commodity programs are
administered on a farm-by-farm basis.
Rules in 7 CFR part 718 govern what is
considered to be a “farm” for certain
commodity programs and sets out other
generic definitions and rules for those
programs. This proposed rule would
amend part 718 in several respects.
First, a number of definitions found at
§718.2 would be amended. Among
these, the “agricultural use” definition
in that section would be revised in its
entirety. Under the rules in part 718 in
certain instances the division of a farm’s
“contract acreage” (acreage enrolled in
the Production Flexibility Contract
program administered under 7 CFR part
1412) will be made on the basis of each
separate tract’s agricultural use acreage.
Currently, the § 718.2 “agricultural use”
definition refers to certain specific crop,
forage and conserving uses. To avoid
being unduly restrictive, the definition
would, by this rule, be modified to more
generally provide that it includes any
agricultural activity. Also, § 718.2
would be amended to add a definition
for “common ownership unit”. That
term and concept is used in connection
with tobacco farm divisions under 7
CFR part 723 in which production
histories may be assigned to those units.
The added definition follows that which
already appears in part 723. Further, the
“cropland” definition in § 718.2 is
important for a number of program
matters including the establishment of
how much land on the farm can be
enrolled in the Production Flexibility
Contract program and the Conservation
Reserve Program. This rule would
clarify the definition to specify that: (1)
newly broken out land will be
considered ‘“‘cropland” for part 718
purposes so long as the land is capable
of, and is intended to be harvested using
normal harvesting and production
techniques and (2) land devoted to
ponds, tanks, or trees will not generally
be considered “cropland” for part 718
purposes. In addition, the “farm”
definition contained in § 718.2 will be
modified. Currently, that term is defined
to mean a unit operated by one producer
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with equipment, labor, accounting
system and management separate from
other production units. To comport
more plainly with current practice and
more clearly incorporate the other
conditions that apply to the constitution
of a farm under part 718, the “farm”
definition would be clarified to specify
that a farm must (in addition to meeting
other requirements) consist of tracts
that: (1) Have both the same owner and
operator or (2) have the same operator
but have multiple owners who have
agreed in writing to have the tracts
treated as one farm. Also, as indicated,
in the current definition it is provided
that the farm’s equipment, labor,
accounting system and management
must be separate from that of other
units. That provision would, in the
proposed rule be moved to § 718.201.
Further, the current “farmland”
definition specifies that “farmland”
includes cropland, forest, and other
land on the farm. That which is
“farmland” and which is not
“farmland”, can be important for some
program determinations. In this rule, the
part 718 “farmland” definition will be
clarified to match other definition
changes proposed in this rule. Finally,
with respect to the definitions, the term
“operator” is currently defined in

§ 718.2 to mean the person who is
determinated by the local Farm Service
Agency (FSA) county committee to be
the person in charge of the farm for the
current year. Since those determinations
(of who is the “operator” on the farm)
are sometimes on-going determinations
rather than determinations that are
made every year, the new definition
would remove the reference to the
“current year.”

Also, this rule would amend
provisions of § 710.201 relating to those
instances in which the combination of
farms is prohibited. Under the current
regulations, a PFC farm and non-PFC
farm cannot be combined because to do
so could unduly expand the eligibility
of the producer for certain commodity
loans which are, by statute, intended to
be limited to PFC farms only. However,
that concern may not come into play
when the non-PFC farm has potential
PFC eligibility because of an existing
CRP contract and the entirety of that
farm is enrolled in the CRP.
Accordingly, the rule would allow such
combinations to occur in those limited
circumstances despite the fact that one
farm is a PFC farm and the other is not.
The rule contemplates, however, that if
on the termination of the CRP contract
the new PFC eligibility is not exercised,
the two farms would have to be divided
back into separate farms. Further, the

rule would also amend § 718.204.
Specifically, that section would be
revised to add a provision that specifies
for farms in the PFC program that a
requested farm reconstitution will
become effective for the current year
only if initiated before the earlier of
June 1 of the fiscal year or the date on
which PFC payments for the farm for
that year are issued. This will help
avoid having a change in farm
organization that may raise a dispute
over the proper distribution of current
PFC monies. Also, under the current
provisions of § 718.204, the county FSA
committee, with the concurrence of the
State FSA committee, can allow
extension of the deadlines otherwise
provided for in § 718.204 so long as the
extension would not serve to foster a
scheme to avoid substantive program
requirements. In this rule that allowance
would no longer apply to the special
deadline that applies to PFC contracts.
This change would be made to further
assure that there is no interference and
confusion over the making of current
PFC payments and to assure uniformity.
That section also contains a provision
with a special rule for farms with
tobacco or peanuts which provides that
the farm reconstitutions for those farms
will be effective for the current year
only if the reconstitution is initiated
before the crop is planted or would have
been planted. To assure clarity in the
application of the rules, § 718.204
would be amended to add an additional
provision which addresses the situation
where the reconstitution involves both:
(1) a PFC and (2) tobacco or peanut
farms. In such case, the earlier of the
two deadlines (the one for PFC farms
and the one for tobacco and peanut
farms) would establish the last date by
which a farm reconstitution could be
effective for the current year. Finally,
there would be one additional provision
added to § 718.204(e) to specify that the
division of or combination of farm
acreage would also include the division
or combination of any potential PFC
eligibility that may be associated with a
current CRP contract. That is, when the
PFC was initiated, farms with certain
preexisting “‘crop acreage bases” were
given a one-time opportunity to enroll
in the PFC. Eligible farms had to have

a “‘crop acreage base” under a
preexisting program. Producers had to
enroll their acreage in the program by a
set date in 1996, the only exception
being that a later sign-up was allowed
for farms that had a crop acreage base
in suspension under a CRP contract.
Those farms, on a one-time only basis,
can enroll acreage into the PFC upon

termination of the CRP contract, subject
to certain conditions.

Amendments are also proposed for
§ 718.205. That section sets out, in an
order of priority, the various calculation
methods that are used to divide up or
reconstitute a farm. To improve program
performance, amendments are proposed
here to § 718.205. The current priority
list calls for using the following division
and reconstitution methods in the
following order or priority as applicable:
(1) Estate method; (2) designation by
owner method; (3) contribution method;
(4) agricultural use method; (5) cropland
method and (6) history method. This
rule would add a new method which is
to be called the “default method” and
which will, as a matter of priority, be
added between the “agricultural use”
and “cropland” methods. Under the
“default” method the tracts would be
divided away from the parent farm
based on the attributes of the individual
tracts at the time of the division. Also,
because of the addition of this new
method, other technical revisions have
been needed so as to reorganize
§718.205. In addition, § 718.205 has
been further revised to specify that the
agency can adjust the results of any
reconstitution when it believes that to
do so would be more equitable or would
further the purposes of the program
which are impacted by decisions made
under part 718. Still further, a provision
is added to § 718.205 to specify that
where the division of the farm is going
to be made using the landowner
designation method, those persons with
a security interest in the land itself must
agree to the disposition. This is
designed to insure fairness and thus, in
addition, avoid having the
reconstitution regulations serve as an
impediment to the ability of farmers to
obtain financing. Also, the provision in
§ 718.205 regarding the contribution
method have been changed as they
regard the current provisions which
provide that this method will be used to
separate farms only if the contribution
took place within the last 6 years or if
there are adequate records to allow the
determination to be made. In the end,
that provision merely establishes that
which would be implied anyway;
namely, that the contribution method
will only be used to the extent that the
contribution can actually be
determined. Even with the 6 year period
mentioned in the current rule, the
contribution method could not be used
effectively unless there were sufficient
records available to allow the
determination to be made. Hence, that
provision, in this rule, would be
eliminated.
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Further, the provisions dealing with
the “agricultural use”” method would be
amended. Currently the regulations call
for, when using that method, dividing
the tract based on land involved in
“agricultural and related activity.”
Because of the expansive new definition
of “agricultural use” which would be
adopted in this rule, those references in
this rule would be changed to references
to land in “agricultural use.” That
change would not be expected to change
in a material way the application of the
agricultural use method of proration. In
addition, this part of the regulations is
modified to make another clarifying
change in its text.

Finally, it is proposed that the
authority citation for part 718 be
amended to add references to 7 U.S.C.
1375, 1378, and 1379. These are generic
provisions of the Agricultural
Adjustment Act of 1938 which generally
provide for the Secretary to issue
regulations governing the making
available of quotas and allotments under
that Act and other matters relating to
that Act. Also those provisions deal
with the disposition of allotments when
there is an exercise of eminent domain
over a farm and, 7 U.S.C. 1379
specifically provides the Secretary with
the authority to undertake farm
reconstitutions. Further, this rule would
add a section that would set out in part
718 the control numbers assigned by the
Office of Management and Budget for
Paperwork Reduction Act dpurposes.

Comments are requested on all of
these matters.

List of Subjects in 7 CFR Part 718

Acreage allotments, marketing quotas.
Accordingly, 7 CFR part 718 is
proposed to be amended as follows:

PART 718—PROVISIONS APPLICABLE
TO MULTIPLE PROGRAMS

1. Revise the authority citation for
part 718 to read as follows:

Authority: 7 U.S.C. 1373, 1374, 1375,
1378, 1379, and 7201 et seq.; 15 U.S.C. 714a
et seq; and 21 U.S.C. 889.

2. Amend §718.2 by:

a. Removing the definition of
“Agricultural use”’;

b. Adding new definitions of
“Agricultural use land”” and “Common
ownership unit” in alphabetical order;

c. Revising paragraphs (1)(v), (1)(vi)
and (2)(v) and adding paragraph (1)(vii)
in the definition of “Cropland”’; and

d. Revising the definitions of “Farm”,
“Farmland” and “Operator”.

The additions and revisions read as
follows:

§718.2 Definitions.

* * * * *

Agricultural use land means land that
was devoted to cropland at the time it
was enrolled in a production flexibility
contract in accordance with part 1412 of
this title and continues to be used for
agricultural purposes or land that met
the definition of cropland on or after
April 4, 1996, and continues to be used
for agricultural purposes but not for
nonagricultural commercial or
industrial use.

* * * * *

Common ownership unit means a
distinguishable parcel of land,
consisting of one or more tracts of land
with the same owners, as determined by
FSA.

* * * * *

Cropland. (1) * * *

(v) Is in sod waterways or filter strips
planted to a perennial cover;

(vi) Is preserved as cropland in
accordance with 1410 of this title; or

(vii) Is land that has newly been
broken out for purposes of being planted
to a crop that the producer intends to,
and is capable of, carrying through to
harvest, using tillage and cultural
practices that are consistent with
normal practices in the area; provided
further that, in the event that such
practices are not utilized other than for
reasons beyond the producer’s control,
the cropland determination shall be
void retroactive to the time at which the

land was broken out.
2 * * *

(v) Converted to ponds, tanks or trees
(other than those trees planted in
compliance with a Conservation Reserve
Program contract executed pursuant to
parts 704 or 1410 of this title, or trees
which are used in one- or two-row
shelterbelt plantings, or are part of an
orchard or vineyard).

* * * * *

Farm shall generally mean a tract, or
tracts, of land which are considered to
be a separate operation under the terms
of this part provided further that where
multiple tracts are to be treated as one
farm, the tracts must have the same
operator and must also have the same
owner, or, if not the same owner, all
owners must agree to the treatment of
the multiple tracts as one farm for these
purposes.

* * * * *

Farmland means the sum of the
agricultural use land, forest, acreage
planted to an eligible crop acreage as
specified in 7 CFR 1437.3 (noninsured
crop disaster assistance program) and
other land on the farm.

* * * * *

Operator means an individual, entity,
or joint operation who is determined by
the county committee, or considered by
the county committee, to be in general

control of the farming operations on the
farm.
* * * * *

3. Amend § 718.201 by revising
paragraphs (a)(1) and (a)(2) to read as
follows:

§718.201 Farm constitution.

(a) * x %

(1) After August 1, 1996, land subiject,
under 7 CFR part 1412, to a production
flexibility contract with land not subject
to a production flexibility contract
unless the farm not subject to a
production flexibility contract is a farm
on which the entirety of the cropland is
enrolled in the CRP and on which the
cropland can, and will, become contract
acreage for purposes of the production
flexibility contract program upon the
termination of the CRP contract;

(2) Land under separate ownership
unless the owners agree in writing and
the labor, equipment, accounting
system, and management are operated
in common by the operator but separate
from that of any other tracts;

* * * * *

4. Amend § 718.204 by revising
paragraphs (b) and (d) and adding

paragraph (e) to read as follows:

§718.204 Reconstitution of allotments,
guotas, and acreage.

* * * * *

(b) Reconstitutions of farms subject to
a production flexibility contract under
part 1412 of this title will be effective
for the current year only if initiated
before the earlier of June 1 of the fiscal
year or prior to the issuance of
production flexibility contract payments
for the farm or farms being
reconstituted.
* * * * *

(d) Notwithstanding the provisions of
paragraph (c) of this section, a
reconstitution may be effective for the
current year if the county committee,
with the concurrence of the State
committee, determines that the purpose
of the request for reconstitution is not to
perpetrate a scheme or device the effect
of which is to avoid the statutes and
regulations governing commodity
programs impacted by this part. Further,
however, in the event that a farm is
subject to both paragraphs (b) and (c)
then the farm reconstitution will be
effective for the current year only if the
conditions of both paragraphs are met.

(e) Throughout this subpart, when
referring to combining or dividing
acreage, such acreages will include
production flexibility contract acres and
any conditional production flexibility
contract eligibility that may be held
under an existing CRP contract.
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5. Amend § 718.205 by:

a. Revising paragraph (a);

b. Revising paragraph (b)(1); to

c. Revising paragraphs (b)(4), (c)(2),
and (c)(3);

d. Redesignating paragraph (c)(4)(ii)
as paragraph (c)(4)(iii);

e. Adding a new paragraph (c)(4)(ii);

f. Revising newly redesignated
paragraph (c)(4)(iii);

g. Revising paragraph (d)(1);

h. Revising paragraph (e);

i. Redesignating paragraphs (f)
through (i) as paragraphs (g) through (j);

j. Adding a new paragraph (f);

k. Revising newly redesignated
paragraph (i)(1) introductory text; and

1. Revising newly redesignated
paragraph (i)(2).

The revisions and additions read as
follows:

§718.205 Rules for determining farms,
allotments, quotas, and acreage when
reconstitution is made by division.

(a) The methods for dividing farms,
allotments, quotas, and acreages in
order of precedence, when applicable,
are estate, designation by landowner,
contribution, agricultural use, default,
cropland, and history. The proper
method shall be determined on a crop-
by-crop basis.

(b)(1) The estate method is the
proration of allotments, quotas, and
acreages for a parent farm among the
heirs in settling an estate. If the estate
sells a tract of land before the farm is
divided among the heirs, the allotments,
quotas, and acreages for that tract shall
be determined by using one of the
methods provided in paragraphs (c)
through (h) of this section.

* * * * *

(4) If allotments, quotas, and acreages
are not apportioned in accordance with
the provisions of paragraph (b)(2) or (3)
of this section, the allotments, quotas,
and acreages shall be divided pursuant
to paragraphs (d) through (h) of this
section, as applicable.

(c)(1) * * *

(2) If the county committee
determines that allotments, quotas, and
acreages cannot be divided in the
manner designated by the owner
because of the conditions set forth in
paragraph (c)(4) of this section, the
owner shall be notified and permitted to
revise the designation so as to meet the
conditions in paragraph (c)(4) of this
section. If the owner does not furnish a
revised designation of allotments,
quotas, and acreages within a reasonable
time after such notification, or if the
revised designation does not meet the
conditions of paragraph (c)(4) of this
section, the county committee will
prorate the allotments, quotas, and

acreages in accordance with paragraphs
(d) through (h) of this section.

(3) If a parent farm is composed of
tracts, under separate ownership, each
separately owned tract being transferred
in part shall be considered a separate
farm and shall be constituted separately
from the parent farm using the rules in
paragraphs (d) through (h) of this
section, as applicable, prior to
application of the provisions of this
paragraph.

(4) * % %

(ii) Where the land of the parent farm
is subject to deed of trust, lien, or
mortgage, the holder of the deed of trust,
lien, or mortgage must agree to the
division of allotments, quotas, or
acreage.

(iii) Where the part of the farm from
which the ownership is being
transferred was owned for a period of
less than 3 years, the designation by
landowner method shall not be
available with respect to the transfer
unless the county committee determines
that the primary purpose of the
ownership transfer was other than to
retain or sell allotments, quotas, or
acreages. In the absence of such a
determination, and if the farm contains
land which has been owned for less
than 3 years, that part of the farm which
has been owned for less than 3 years
shall be considered as a separate farm
and the allotments, quotas or acreages
shall be assigned to that part of the farm
in accordance with paragraphs (d)
through (h) of this section. Such
apportionment shall be made prior to
any designation of allotments, quotas or
acreages with respect to the part of the
farm which has been owned for 3 years

Or more.
* * * * *

(d) (1) The contribution method is the
proration of a parent farm’s allotments
or quotas to each tract as the tract
contributed to the allotments or quotas
at the time of combination. The
contribution method may be used when
the provisions of paragraphs (b) and (c)
of this section do not apply.

* * * * *

(e) The agricultural use method is the
proration of the acreage to the resulting
tracts in the same proportion that the
agricultural use land for each resulting
tract relates to the agricultural use land
for the parent tract. This method of
division shall be used if the provisions
of paragraphs (b) and (c) of this section
do not apply.

(f) The default method is the
separation of tracts from a farm with
each tract maintaining the acreage

attributed to the tract when the
reconstitution is initiated.
* * * * *

(i) (1) Allotments, quotas, and
acreages apportioned among the divided
tracts pursuant to paragraphs (d)
through (h) of this section may be
increased or decreased with respect to a
tract by as much as 10 percent of the
allotment, quota, or acreage determined
under such subsections for the parent
farm if:

* * * * *

(2) Farm program payment yields
calculated for the resulting farms of a
division may be increased or decreased
if the county committee determines the
method used did not provide an
equitable distribution considering
available land, cultural operations, and
changes in the type of farming
conducted on the farm. Any increase in
a farm program payment yield on a
resulting farm shall be offset by a
corresponding decrease on another
resulting farm of the division.

* * * * *

6. Add a new §718.210, to read as

follows:

§718.210 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.
The information collection
requirements contained in this part have
been approved by the Office of
Management and Budget (OMB) under
the provisions of 44 U.S.C. Chapter 35
and have been assigned OMB control
numbers 0560—0025.
Signed at Washington, DG, on January 19,
2000.
Keith Kelly,
Administrator, Farm Service Agency.
[FR Doc. 00-1967 Filed 2—3—-00; 8:45 am]|
BILLING CODE 3410-05-P

FEDERAL HOUSING FINANCE BOARD

12 CFR Parts 951 and 997
[No. 2000-03]
RIN 3069-AA92

Determination of Appropriate Present-
Value Factors Associated with
Payments Made by the Federal Home
Loan Banks to the Resolution Funding
Corporation

AGENCY: Federal Housing Finance
Board.

ACTION: Proposed rule.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is proposing to
amend its regulations by adding a new
part to implement provisions of the
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Gramm-Leach-Bliley Act (Gramm-
Leach-Bliley) related to the aggregate
value of, and end date for, payments
made by the Federal Home Loan Banks
(Banks) to the Resolution Funding
Corporation (REFCORP). These
payments are used to pay a portion of
the interest owed on bonds issued by
REFCORP. Gramm-Leach-Bliley
changed the method of assessing the
Banks for mandated annual payments to
REFCORP from a fixed payment of $300
million to a payment of 20 percent of
the net earnings of the Banks. Gramm-
Leach-Bliley also requires the Finance
Board to adjust the final payment date
for the Banks’ obligation so that the
value of the actual payments made
under the new methodology will be
equivalent to the value of a benchmark
annuity, which corresponds to the
payments that would have been made
under the prior law. The relevant values
are required to be discounted to reflect
the time value of money, using
appropriate present-value factors
selected by the Finance Board in
consultation with the Secretary of the
Treasury.

The proposed rule establishes a
method for making the required present
value calculations and for adjusting the
termination date for the Banks’
payments to REFCORP. As described
more completely in the Supplementary
Information, when 20 percent of the
Banks’ quarterly net earnings exceeds or
falls short of a specified benchmark
annuity, the excess or shortage will be
“used” to defease or to extend the
Banks’ future obligations by simulating
the purchase or sale of zero-coupon
Treasury securities. The Banks’
REFCORP obligation would cease when
their payments equal the value of the
benchmark annuity.

DATES: The Finance Board will accept
comments on the proposed rule in
writing on or before March 6, 2000.
ADDRESSES: Send comments to Elaine L.
Baker, Secretary to the Board, by
electronic mail at bakere@fhfb.gov, or by
regular mail to the Federal Housing
Finance Board, 1777 F Street, N.W.,
Washington, D.C. 20006. Comments will
be available for public inspection at this
address.

FOR FURTHER INFORMATION CONTACT:
Joseph A. McKenzie, Deputy Chief
Economist, Office of Policy, Research,
and Analysis, (202) 408-2845,
mckenziej@fhfb.gov; Austin J. Kelly,
Senior Financial Economist, Office of
Policy, Research, and Analysis, (202)
408-2541, kellya@fhfb.gov; or Thomas
E. Joseph, Attorney-Advisor, (202) 408—
2512, josepht@fhfb.gov. Staff also can be
reached by regular mail at the Federal

Housing Finance Board, 1777 F Street,
N.W., Washington, D.C. 20006. A
telecommunication device for deaf
persons (TDD) is available at (202) 408—
2579.

SUPPLEMENTARY INFORMATION:

I. Statutory Background

A. FIRREA

The Financial Institutions Reform,
Recovery, and Enforcement Act of 1989
(FIRREA), Public Law 101-73, 103 Stat.
183 (Aug. 9, 1989), established
REFCORP to provide funds for the
Resolution Trust Corporation (RTC). 12
U.S.C. 1441b. REFCORP was authorized
to issue up to $30 billion in debt
obligations; as of September 20, 1999,
REFCORP had $29.9 billion in non-
callable bonds outstanding with
maturities ranging from October 15,
2019, to April 15, 2030. The RTC used
the proceeds from the sale of these
bonds to pay the costs of liquidating
failed savings associations. FIRREA
amended the Federal Home Loan Bank
Act (Bank Act) to require the Banks to
pay $300 million annually toward the
interest on those bonds if REFCORP’s
income from other sources specified in
the Bank Act was insufficient to pay the
interest on the REFCORP bonds. Income
from these other sources has always
been insufficient to pay the interest on
the REFCORP bonds, and the Banks
have paid $300 million annually to
REFCORP. To the extent amounts
available from the other statutorily
specified sources and the Banks’ $300
million are insufficient to pay the
interest on the REFCORP bonds, the
Bank Act directs the United States
Department of the Treasury (Treasury)
to pay to REFCORP additional amounts
that will be used by REFCORP to pay
the interest. 12 U.S.C. 1441b(f)(2)(E).

It has been the practice of the Banks
to make payments to REFCORP on a
quarterly basis, typically on January 15,
April 15, July 15, and October 15 of
each year. These dates correspond to the
dates on which REFCORP makes
coupon payments on the outstanding
bonds. The aggregate amount of the
Banks’ quarterly interest payments has
been $75 million, which the Banks have
accrued during the calendar-year
quarter immediately preceding the
payment. To date, the Banks have made
all required REFCORP interest
payments.? Prior to the enactment of

1REFCORP was capitalized through statutorily
mandated contributions from the Banks that are
held in the REFCORP principal fund. See 12 U.S.C.
1441b(g)(2). Those contributions, which the Bank
Act required to be subtracted from the Banks’ gross
annual REFCORP interest obligation, ended in
January 1991, and were sufficiently large so as to

Gramm-Leach-Bliley, Public Law 106—
102, 113 Stat. 1338 (Nov. 12, 1999), the
Banks’ obligation to pay interest on the
REFCORP bonds would have terminated
upon payment of the $75 million due
for the first quarter of 2030, which
would have been paid on April 15,
2030, the final maturity date for the last
REFCORP bond.

As previously noted, the Banks’
REFCORP obligation prior to the
enactment of Gramm-Leach-Bliley was a
fixed dollar amount that bore no
relationship to the net income of any
Bank. As a result, in the years that the
Banks experience reduced income, as
occurred in the early 1990’s, each
Bank’s REFCORP obligation, as a
percent of its income, increases
significantly. This historically has
caused the Banks to seek ways to
generate higher earnings to meet the
statutorily mandated REFCORP and
Affordable Housing Program 2
obligations and to continue to pay a
dividend sufficient to retain members.
The Banks’ historical solution to the
dilemma has been to amass large
portfolios of investment securities and
generate arbitrage earnings. While this
strategy has been profitable and has
posed no safety and soundness threat to
the Bank System, the Finance Board,
Congress, and the Treasury have noted
and criticized the strategy because the
investments do not advance the mission
of the Banks, which are government
sponsored enterprises with a public
purpose. The fixed-dollar nature of the
REFCORP obligation has been cited by
critics as part of the cause of the
problem.

B. Gramm-Leach-Bliley

Gramm-Leach-Bliley changed the
Banks’ REFCORP assessment from a
fixed-dollar $300 million annual
payment to an annual payment of 20
percent of each Bank’s net earnings. See
Public Law 106-102, sec. 607, 133 Stat.
1455-56 (amending 12 U.S.C.
1441b(f)(2)(C)). Gramm-Leach-Bliley
also contains provisions intended to
assure that the change in the method of
assessing the Banks’ REFCORP
obligation does not increase or decrease

offset through January 1991 the Banks’ annual
obligations to pay a portion of the interest on the
REFCORP bonds. The first Bank payment used
exclusively to cover interest on the REFCORP bonds
was that made for the first quarter of 1991, which
was made on April 15, 1991.

2The Bank Act also requires each Bank to
establish an Affordable Housing Program (AHP).
See 12 U.S.C. 1430(j). In 1995 and subsequent years,
each Bank annually must contribute 10 percent of
its preceding year’s net earnings (i.e., after
REFCORP) to its AHP, subject to a Bank System-
wide minimum contribution of $100 million. Id.
The actual aggregate Bank-System AHP
contribution in 1999 exceeded $190 million.
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the burden of paying interest on the
REFCORP bonds either for the Banks or
the Treasury. To accomplish this goal,
the Gramm-Leach-Bliley amendments
require the value of payments actually
made by the Banks to REFCORP to equal
the value of a $300 million annual
annuity that commences on the issuance
date of the first REFCORP bond (October
15, 1989) and ends on the maturity date
of the last REFCORP bond (April 15,
2030), where the relevant values are
properly discounted to account for the
time value of money. This annuity
exactly mimics the amounts that had
been due from the Banks for interest on
REFCORP bonds under the prior law.
Gramm-Leach-Bliley specifically
requires the Finance Board to make an
annual determination of the extent to
which the value of the aggregate
amounts paid by the Banks exceeds or
falls short of the value of an annuity of
$300 million per year that commences
on the issuance date and ends on the
final scheduled maturity date of the
obligations and to select appropriate
present-value factors for making such
determinations, in consultation with the
Secretary of the Treasury. See Public
Law 106-102, sec. 607, 113 Stat. 1455—
56 (amending 12 U.S.C.
1441b(f)(2)(C)(ii)). The Finance Board
also is required to shorten or extend the
term of the Banks’ REFCORP obligation
as necessary to ensure that the value of
all payments made by the Banks is
equivalent to the value of the referenced
annuity. See id. (amending 12 U.S.C.
1441b(f)(2)(C)(iii)). The Finance Board
may, if required, extend the term of the
payment obligation beyond the final
scheduled maturity date for the
REFCORP bonds. Id. (amending 12
U.S.C. 1441b(f)(2)(C)(iii) and (iv)).

II. Analysis of the Proposed Rule

A. Overview of the Proposed Present-
Value Calculation

In order to implement the provisions
of Gramm-Leach-Bliley discussed above,
the Finance Board is proposing a
methodology for adjusting the date of
the final REFCORP payment due from
the Banks. The methodology entails the
simulated purchase or sale each quarter
of zero-coupon Treasury bonds.? The
effect of the simulated purchase or sale

3 The use of zero-coupon Treasury bonds is
consistent with Office of Management and Budget
(OMB) Circular A-11, which implements the
Federal Credit Reform Act of 1990 (FCRA). Under
the FCRA, cash flows stemming from direct
government loans and government loan guarantees
are discounted by the interest rate nor zero-coupon
Treasury securities with the same maturity as each
quarter’s projected cash flow. Thus, the
recommended approach is consistent with the
budgetary treatment of other government loan
activities.

of the zero-coupon bonds will be to
defease the most distant outstanding
quarterly benchmark annuity payment
or, in the case of a sale, to extend the
benchmark annuity payment schedule
in quarterly increments. When all
quarterly annuity payments have
actually been covered through payment
or defeasance, the Banks’ REFCORP
obligation would cease. While this
explanation discusses benchmark
annuity “payments” and the “purchase”
and ““sale” of zero coupon bonds, we
emphasize that these payments,
purchases, and sales are simulated and
do not actually occur. They are used as
a device to equate the cash flows, on a
present-value basis, of the amounts paid
by the Banks under the Gramm-Leach-
Bliley provisions with the payments
that would have been made under the
prior law.

In theory, when an assessment of 20
percent of the Banks’ net earnings
exceeds the benchmark annuity value of
$75 million, the excess amount would
be used to simulate the purchase of
zero-coupon Treasury bonds, the
maturity dates of which correspond to
the payment dates for the most-distant,
non-defeased quarterly benchmark
annuity and the par amount of which
corresponds to the benchmark annuity
payment due in that specific quarter.
Because the purchased bonds “mature”
on the “payment” date for the
benchmark annuity and have a par
amount equal to the benchmark amount,
the amount “‘received’”” upon maturity of
the bonds can be used to “pay” the
benchmark annuity payment. The
simulated purchase of the zero-coupon
bonds will defease the future
benchmark annuity obligations. The
estimates for the applicable interest
rates on zero-coupon Treasury bonds
maturing on specific dates in the future
are available from, and will be provided
to, the Finance Board by the Treasury’s
Office of Market Finance.

For example, assume that on April 15,
2000, the date of the first REFCORP
payment under the Gramm-Leach-Bliley
provisions, 20 percent of the Banks’
quarterly net earnings equals $86.3
million. Of that $86.3 million, $75
million would be used to “cover” the
quarterly benchmark annuity due on
April 15, 2000 and the amount in excess
of $75 million, or $11.3 million, would
be used to simulate the purchase of a
30-year zero-coupon Treasury bond
with a par amount of $75 million and
a maturity date of April 15, 2030, the
date of the final benchmark annuity
payment. (The cost of the purchase of a
zero-coupon bond can be found by
taking the present value of the par
amount of the bond, discounted at

current interest rates.) At current
interest rates, the (estimated) cost of a
zero-coupon Treasury bond that matures
on April 15, 2030, has a par amount of
$75 million, and is purchased on April
15, 2000, would be approximately $11.3
million. The available excess, therefore,
could completely defease the
benchmark annuity payment of $75
million due on April 15, 2030.

If 20 percent of net earnings for the
first quarter of 2000 were greater than
$86.3 million, then all or part of the
penultimate benchmark annuity
payment of $75 million due on January
15, 2030 also could be defeased. In this
case, the “cost’ of the relevant 29-year,
9-month zero-coupon Treasury bond
with a par amount of $75 million and
maturity date of January 15, 2030 would
be approximately $11.5 million. Thus, if
20 percent of net earnings for the first
quarter of 2000 were $97.8 million, the
$75 million payment due on January 15,
2030, could also be fully defeased. (A
payment of $97.8 million on April 15,
2000 would be sufficient to cover the
current $75 million quarterly
benchmark annuity plus the $11.3
million required to defease the April 15,
2030 annuity payment plus the $11.5
million needed to defease the quarterly
annuity payment for January 15, 2030.)

The reported net income for the Banks
was $496 million in the second quarter
of 1999 and $556 million in the third
quarter of 1999. Twenty percent of these
amounts would be $99.2 million and
$111.2 million, respectively, which
would have produced an available
quarterly excess much larger than was
used in the above examples if the new
assessment methodology had been in
effect in 1999.

The Finance Board is proposing that
fractional parts of future payments can
be defeased if the excess quarterly
payment would defease less than a full
payment. Using the previous example, if
20 percent of quarterly net income for
the first quarter of 2000 were $80
million, only $5 million would be
available to simulate the purchase of a
zero-coupon Treasury bond. This excess
would go towards defeasing about 44
percent of the April 15, 2030 payment
(i.e., $5.0 million divided by $11.3
million). Any “excess” above $75
million from the Banks REFCORP
payment due on July 15, 2000, would
then be put toward defeasing the
remainder of the April 15, 2030,
benchmark annuity payment.
Specifically, the July excess payment
would be first used to simulate the
purchase of a 29-year and 9-month zero-
coupon Treasury bond that matures on
April 15, 2030.
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If 20 percent of quarterly net income
were less than $75 million, the
defeasance scheme would work in
reverse. Instead of simulating the
purchase of zero-coupon Treasury
bonds, the calculation would simulate
the sale of zero-coupon bonds with a
maturity corresponding to the last non-
defeased quarterly annuity payment or
to the first quarter thereafter if the last
non-defeased annuity payment already
equaled $75 million. The interest rate
would be the same as that for a zero-
coupon Treasury bond with the same
maturity date. In effect, the Banks are
agreeing to pay back the deficit still
owed on the quarterly benchmark
annuity at a future date, and are being
charged interest at the zero-coupon
Treasury rate.

Because no quarterly benchmark
annuity payment will be more than $75
million, if a payment deficit has a future
value of more than $75 million (or raises
the value of a partially defeased
quarterly benchmark annuity payment
to more than $75 million), another
quarter will be added at the end of the
annuity schedule and the amount in
excess of $75 million will be owed in
that newly added quarter. The interest
rate for a zero-coupon Treasury
maturing in the newly added quarter
will be used to calculate the future
value of such excess amount. The result
of these calculations would be to
lengthen the end date of the quarterly
benchmark annuity payments and
effectively extend the Banks’ REFCORP
obligation. To the extent that the Banks
must make any payments beyond the
final maturity date of the REFCORP
bonds, those payments would be made
to the Treasury.

The Finance Board believes the
proposed methodology will be simple to
implement. The only information
needed to calculate the date of the
Banks’ last REFCORP payment is
quarterly net income and the interest
rate on zero-coupon Treasury bonds the
maturities of which coincide with and
bracket the date of the last non-defeased
benchmark quarterly payment. The
Treasury’s Office of Market Finance has
indicated that it will provide and certify
these rates to the Finance Board, as it
does for a number of other agencies. The
Treasury uses information from market
transactions when it estimates the
interest rates on zero-coupon Treasury
bonds.

The Finance Board solicits comments
on all aspects of the proposed
methodology.4

1 Gramm-Leach-Bliley provides that the Finance
Board shall select appropriate present-value factors
for making the statutorily required determinations

B. Definitions—Section 997.1.

Section 997.1 of the proposed rule
sets forth the definitions for a number
of terms used in new part 997.

The term ‘““actual quarterly payment”
is defined as the amounts that the Banks
actually pay to REFCORP in accordance
with a calendar-year quarterly
assessment equal to 20 percent of each
Bank’s quarterly net earnings. The
Finance Board understands from
discussions with REFCORP that the
Banks will continue to make quarterly
payments to REFCORP as set forth in
the now-existing payment schedule.
Specifically, quarterly payments are
proposed to be made, as they are now,
on January 15, April 15, July 15, and
October 15 of each year (or on the next
business day if those dates fall on
weekends or holidays).

The term ‘“benchmark quarterly
payment” is defined as $75 million,
which equals one-quarter’s payment on
the benchmark annuity of $300 million
per year prescribed in Gramm-Leach-
Bliley, or such amounts that may result
from adjustments required by the
calculations made in accordance with
part 997. The definition, therefore,
recognizes that the value of certain
benchmark quarterly payments will be
adjusted in line with the calculations set
forth in proposed §§997.2 and 997.3.
Initially, the end date for all benchmark
quarterly payments will be April 15,
2030, although that date will be
adjusted by the calculations made under
the proposed rule. The implicit
assumption in the proposed rule is that
the benchmark quarterly payments are
due on the same date that the Banks’
actual quarterly payments are due.

By dividing the annual annuity into
quarterly payments, the annuity
schedule exactly corresponds to the
payment schedule of $75 million per
quarter that existed prior to the
enactment of Gramm-Leach-Bliley.
Using a quarterly benchmark annuity
payment, therefore, best assures that the
Banks’ RECORP payments made under
Gramm-Leach-Bliley will be compared
exactly to the payments that would have
been made under the prior law.

The term “current benchmark
quarterly payment” is defined in the
proposed rule as the benchmark
quarterly payment that corresponds to
the actual quarterly payment. The
current benchmark quarterly payment
will almost always equal $75 million.

in “consultation with the Secretary of the
Treasury.” Pub. L. 106-102, sec. 607,113 Stat.
1455-56 (amending 12 U.S.C. 1441b(f)(2)(C)(ii).
Finance Board staff has met with staff from OMB
and Treasury, and will provide a copy of the
proposed rule to the Secretary of the Treasury for
comment.

The only exception may occur for the
final remaining benchmark quarterly
payment if that payment is less than $75
million because of adjustments made
under §997.2 or § 997.3.

The terms “‘excess quarterly payment”
and “‘deficit quarterly payments’ are
defined in the proposed rule as the
amounts by which the payments
actually assessed and made by the
Banks to REFCORP either exceed or fall
short of the current quarterly benchmark
annuity, respectively. These will be the
amounts used to simulate the purchase
of the zero-coupon Treasury bonds
needed to defease future benchmark
quarterly payments or used to simulate
the sale of the zero-coupon bonds which
will effectively extend the term of the
Banks’ REFCORP obligation.

The term “quarterly present value
determination” is defined by the
proposed rule to mean the calculation
that will be performed under either
§997.2 or §997.3. More importantly, the
definition is designed to provide the
method whereby the Finance Board can
fulfill the requirement in Gramm-Leach-
Bliley that ““the [Finance] Board
annually shall determine the extent to
which the value of the aggregate
amounts paid by the Federal home loan
banks exceeds or falls short of the value
of [the benchmark] annuity.” Public
Law 106-102, sec. 607 113 Stat. 1456
(amending 12 U.S.C. 1441b(f)(2)(C)(ii)).

The proposed quarterly determination
reflects the longstanding practice that
the Banks pay REFCORP quarterly.
More importantly, a calculation on other
than a quarterly basis, for example on an
annual basis, would not give the Banks
credit for the time value of money
associated with excess quarterly
payments. Conversely, an annual
calculation would not charge the Banks
any interest during a year for a deficit
quarterly payment. The Finance Board
believes its proposal is consistent with
the requirements of Gramm-Leach-
Bliley. Further, the Finance Board
believes that making its determination
quarterly and at the same time when the
Banks make their actual REFCORP
payments will best serve Gramm-Leach-
Bliley’s goal of assuring that the change
in the method of assessing the Banks’
obligation will not increase or decrease
the burden of paying interest on the
REFCORP bonds either for the Banks or
the Treasury. The Finance Board
recognizes that, if the quarterly payment
schedule for the Banks’ REFCORP
obligations changes, corresponding
modifications to these rules may be
necessary.
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C. Reduction of the Payment Term—
Section 997.2.

Section 997.2 sets forth the
calculation that the Finance Board
proposes to use to determine the
amount by which the term of the Banks’
REFCORP obligation will be reduced
when the Banks actual quarterly
payment results in an excess quarterly
payment. Under § 997.2 of the proposed
rule, the future value of any excess
quarterly payment would be calculated
using the interest rate on a zero-coupon
Treasury bond rate that matures on the
date of the last outstanding benchmark
quarterly payment. The interest rate will
be obtained from the Treasury and will
be the spot interest rate for the relevant
Treasury zero-coupon bond as of the
day of the Banks’ actual quarterly
payment. The future value calculation
set forth in §997.2 of the proposed rule
is the mathematical equivalent of the
calculations discussed in the
explanation in Part I above. Specifically,
the calculation described in the
proposed rule is equivalent to
calculating the present value, or “cost,”
of a zero-coupon Treasury bond with a
par amount and maturity date that are
the same as the amount and due date for
the last non-defeased benchmark
quarterly payment.

The applicable interest rate would
always be for a zero-coupon Treasury
bond maturing on the due date of the
benchmark quarterly payment that is
affected by the defeasance calculation.
Therefore, where an excess quarterly
payment is sufficiently large so that
more than one benchmark quarterly
payment can be defeased, additional
calculations would be made with
respect to the future value amount
remaining after the last outstanding
benchmark quarterly payment has been
defeased. First, the future value
calculation for this residual amount
would be reversed. Then, a new future
value for the resulting residual excess
quarterly payment would be calculated
using the interest rate for a zero-coupon
Treasury bond maturing in the quarter
immediately prior to the one for which
the benchmark quarterly payment had
just been defeased.

Given the proposed calculation, an
excess quarterly payment would always
result in removing from the benchmark
annuity schedule both the current
benchmark quarterly payment and all or
part of the most-distant, outstanding
quarterly benchmark payment(s) still
remaining on the schedule.

D. Extension of the Payment Term—
Section 997.3

Section 997.3 of the proposed rules
sets forth the calculation that the
Finance Board proposes to use to
determine the amount by which the
term of the Banks’ REFCORP obligation
will be extended if the Banks actual
quarterly payment results in a deficit
quarterly payment. The future value
calculation under this section is
proposed to be the same as the one
described for proposed § 997.2, except
that the amount resulting from the
calculation will be added to the last
outstanding partial quarterly benchmark
payment. Where the last outstanding
quarterly benchmark payment is $75
million, the future value of the deficit
quarterly payment would be applied to
a new quarterly payment extending the
annuity schedule. In no case would a
benchmark quarterly payment exceed
$75 million.

The zero-coupon interest rate used in
the proposed calculation would always
correspond to a zero-coupon Treasury
bond maturing in the quarter for which
a new benchmark quarterly payment is
being adjusted upward or which is
being added to the annuity schedule.
Given the proposed calculation, a deficit
quarterly payment would always result
in removing from the benchmark
annuity schedule the current benchmark
quarterly payment but adding amounts
to the last outstanding benchmark
quarterly payment or adding new
benchmark quarterly payments to the
schedule. The proposed rule makes
clear that the Finance Board would act
on its authority to extend the Banks
REFCORP payment obligation beyond
April 15, 2030, if required to do so
based upon the calculations made under
this section. See Public Law 106-102,
sec. 607, 113 Stat. 1455-56 (amending
12 U.S.C. 1441b(f)(2)(C)(iii) and (iv)).

E. Calculation of the Quarterly Present-
Value Determination—Section 997.4

Section 997.4 of the proposed rule is
based upon the assumption that
REFCORP will make the calculations
required under §§997.2 and 997.3, and
provide the results of the calculations to
the Finance Board. The Finance Board
understands that REFCORP is willing
and able to perform this task. Moreover,
the Finance Board believes that
REFCOREP is the best entity to calculate
the quarterly present-value
determination. A REFCORP model is
currently used both to assess the Banks’
actual quarterly payments and to
calculate the Banks’ required AHP
payments. It would be relatively simple
to adjust the existing REFCORP model

to perform the calculations required
under this part. Allowing REFCORP
both to estimate the Banks’ quarterly
payment assessment and to calculate the
quarterly present-value determination
would also centralize the relevant
calculations in one entity, and thus
facilitate the supervision and auditing of
the process set forth in this rule.

As proposed, § 997.4 requires the
Finance Board to obtain from Treasury
the zero-coupon Treasury bond interest
rates needed to complete the
calculations and provide those rates to
REFCORP. REFCOREP, itself, will know
the value of the Banks’ actual quarterly
payments since REFCORP collects those
payments from the Banks. The Finance
Board would maintain the official
record of the results of the calculations.
Section 997.4 of the proposed rule also
makes clear that the Finance Board will
perform the calculations required under
this part if the Banks’ payment
obligations extend beyond April 15,
2030 or if REFCORP is for any reason
unable to perform the calculations or
make the results known to the Finance
Board. With respect to the date of April
15, 2030, REFCOREP is to be dissolved
““as soon as practicable, after the
maturity and full payment of all
obligations issued by [it],” 12 U.S.C.
1441b(j), which occurs on April 15,
2030, when the last REFCORP bond
matures, and this contingency provision
has been included in case the term of
the Banks’ payment obligation has been
extended beyond that date.

F. Termination of the Obligation—
Section 997.5.

Section 997.5 of the proposed rules
establishes a method for determining
when the Banks’ obligation to pay
REFCORP will terminate. Gramm-
Leach-Bliley provides that the Finance
Board must extend or shorten the Banks’
payment obligation to REFCORP until
such time as ‘“‘the value of all payments
made by the Banks is equivalent to the
value of [the benchmark] annuity
[described therein].” Public Law 106—
102, sec. 607, 113 Stat. 1455-56
(amending 12 U.S.C. 1441b(f)(2)(C)(iii)).
This will occur when the actual
quarterly payment, after performing any
calculation required by proposed
§997.2, equals the last outstanding
quarterly benchmark payment(s). It
should be noted that if the sole
remaining outstanding quarterly
benchmark payment is less than $75
million because of adjustments made
under proposed §§997.2 and 997.3, the
Banks will terminate their obligation as
long as 20 percent of net earnings at
least equals that outstanding amount,
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even if 20 percent of net earnings is less
than $75 million.

Gramm-Leach-Bliley requires the
Banks’ REFCORP obligation to terminate
when the aggregate value of their
payments equals the value of the
benchmark annuity. To ensure that
these values are equal, the final actual
quarterly payment (after making any
calculation required by proposed
§ 997.2) made by the Banks must not be
more than any outstanding benchmark
quarterly payment(s). This would
require the final actual quarterly
payment to be reduced if 20 percent of
the Banks’ quarterly net earnings
exceeds the amounts needed to cover
the outstanding benchmark quarterly
payment(s). In fact, Gramm-Leach-Bliley
specifically directs the Finance Board to
pro rate the final REFCORP payment to
assure the equivalence in the value of
the Banks’ aggregate payments and the
benchmark annuity, if the final payment
occurs after April 15, 2030. See Public
Law 106-102, sec. 607, 113 Stat. 1455—
56 (amending 12 U.S.C.
1441b(f)(2)(C)(iv)). However, if the
Banks’ final payment occurs before
April 15, 2030, the authority to assess
the Banks’ quarterly payments will
continue to rest with REFCORP, acting
under the supervision of Treasury, see
12 U.S.C. 1441b and 12 CFR part 1510,
and REFCORP would need to make any
required adjustments.

The wording of § 997.5 also reflects
the fact that Gramm-Leach-Bliley
requires the Banks to make their
payments to REFCORP until April 15,
2030 and directly to Treasury after that
date. Public Law 106-102, sec. 607, 113
Stat. 1455-56 (amending 12 U.S.C.
1441b(f)(2)(C)(1) and (iv)).

G. Technical Amendment—Section
951.1.

The Finance Board is also proposing
to amend the definition of the term “net
earnings of a Bank” as used in the
Finance Board’s Affordable Housing
Program regulation and set forth in
recently proposed redesignated 12 CFR
951.1 (formerly 12 CFR 960.1) (64 FR
52148, September 27, 1999). The
amendment is technical in nature and
reflects the fact that under the Gramm-
Leach-Bliley amendments, each Bank
will pay to REFCORP an amount equal
to 20 percent of its net earnings rather
than a pro rata amount of the Bank
System’s fixed annual contribution of
$300 million, as required under the
prior law. Accordingly, the Finance
Board is proposing to delete the words
““pro rata share of the” from the
definition of “net earnings of a Bank” in
§951.1.

IIL. Regulatory Flexibility Act

The proposed rule applies only to the
Finance Board and to the Banks, which
do not come within the meaning of
small entities as defined in the
Regulatory Flexibility Act (RFA). See 5
U.S.C. 601(6). Therefore, in accordance
with section 605(b) of the RFA, 5 U.S.C.
605(b), the Finance Board hereby
certifies that this proposed rule, if
promulgated as a final rule, will not
have a significant economic effect on a
substantial number of small entities.

IV. Paperwork Reduction Act

The proposed rule does not contain
any collections of information pursuant
to the Paperwork Reduction Act of 1995.
See 33 U.S.C. 3501 et seq. Therefore, the
Finance Board has not submitted any
information to the Office of
Management and Budget for review.

List of Subjects

12 CFR Part 951

Credit, Federal home loan banks,
Housing, Reporting and recordkeeping
requirements.

12 CFR Part 997

Federal home loan banks, Resolution
funding corporation.

For the reasons set forth in the
preamble, the Finance Board proposes
to amend 12 CFR chapter IX as follows:

PART 951—AFFORDABLE HOUSING
PROGRAM

1. The authority citation for part 951,
as proposed to be redesignated at 64 FR
52150, continues to read as follows:

Authority: 12 U.S.C. 1430(j).

§951.1 [Amended]

2. Amend § 951.1, as proposed to be
redesignated at 64 FR 52150, by
removing the words ‘“pro rata share of
the” from the definition “Net earnings
of a Bank”.

3. Add part 997 to subchapter L, as
proposed to be added at 64 FR 52150,
to read as follows:

PART 997—RESOLUTION FUNDING
CORPORATION OBLIGATIONS OF THE
BANKS

Sec.

997.1 Definitions.

997.2 Reduction of the payment term.

997.3 Extension of the payment term.

997.4 Calculation of the quarterly present-
value determination.

997.5 Termination of the obligation.

Authority: 12 U.S.C. 1422b(a) and
1441b(f).

§997.1 Definitions.
As used in this part:

Actual quarterly payment means the
quarterly amount paid by the Banks to
fulfill the Banks’ obligation to pay
toward interest owed on bonds issued
by the REFCORP. The amount will
equal 20 percent of the quarterly net
earnings of the Banks, or such other
amount assessed in accordance with the
Act and the regulations adopted
thereunder.

Benchmark quarterly payment means
$75 million, or such amount that may
result from adjustments required by
calculations made in accordance with
§§997.2 and 997.3.

Current benchmark quarterly
payment means the benchmark
quarterly payment that corresponds to
the date of the actual quarterly payment.

Deficit quarterly payment means the
amount by which the actual quarterly
payment falls short of the current
benchmark quarterly payment.

Excess quarterly payment means the
amount by which the actual quarterly
payment exceeds the current benchmark
quarterly payment.

Quarterly present-value
determination means the quarterly
calculation that will determine the
extent to which an excess quarterly
payment or deficit quarterly payment
alters the term of the Banks’ obligation
to the REFCORP. This determination
will fulfill the requirements of 12 U.S.C
1441b(f)(2)(C)(ii), as amended by section
607, Public Law 106—102, 113 Stat.
1455-1456.

REFCORP means the Resolution
Funding Corporation established in 12
U.S.C. 1441b.

§997.2 Reduction of the payment term.

(a) Generally. The Finance Board shall
shorten the term of the obligation of the
Banks to make payments toward the
interest owed on bonds issued by the
REFCORP each quarter in which there is
an excess quarterly payment.

(b) Excess quarterly payment. Where
there is an excess quarterly payment,
the quarterly present-value
determination shall be as follows:

(1) The future value of the excess
quarterly payment shall be calculated
using the estimated interest rate, as
provided to the Finance Board by the
Department of the Treasury, on a zero-
coupon Treasury bond the maturity of
which is the payment date of the last
non-defeased benchmark quarterly
payment.

(2) The future value calculated in
paragraph (b)(1) of this section shall be
subtracted from the amount of the last
non-defeased quarterly benchmark
payment.

(3) If the difference resulting from the
calculation in paragraph (b)(2) of this
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section is greater than zero, then the last
non-defeased quarterly benchmark
payment is reduced by the future value
of the excess quarterly payment.

(4) If the difference resulting from the
calculation in paragraph (b)(2) of this
section is less than zero, then the last
non-defeased quarterly benchmark
payment shall be defeased and the
payment term shall be shortened.

(5) The amount of the excess quarterly
payment that is not already applied to
defeasing the payment under paragraph
(b)(4) of this section shall be applied
toward defeasing the last non-defeased
quarterly benchmark payment using the
estimated interest rate, as provided to
the Finance Board by the Department of
the Treasury, on a zero-coupon Treasury
bond the maturity of which is the date
of the payment to be defeased.

§997.3 Extension of the payment term.

(a) Generally. The Finance Board will
extend the term of the obligation of the
Banks to make payments toward interest
owed on bonds issued by the REFCORP
each calendar quarter in which there is
a deficit quarterly payment.

(b) Deficit quarterly payment. Where
there is a deficit quarterly payment, the
quarterly present-value determination
shall be as follows:

(1) The future value of the deficit
quarterly payment shall be calculated
using the estimated interest rate, as
provided to the Finance Board by the
Department of the Treasury, on a zero-
coupon Treasury bond the maturity of
which is the payment date of the last
non-defeased benchmark quarterly
payment, or the first quarter thereafter if
the last non-defeased benchmark
quarterly payment already equals $75
million.

(2) The future value calculated in
paragraph (b)(1) of this section shall be
added to the amount of the last non-
defeased quarterly benchmark payment
if that sum is $75 million or less.

(3) If the sum calculated in paragraph
(b)(2) of this section exceeds $75
million, the last non-defeased quarterly
benchmark payment will become $75
million, and the quarterly benchmark
payment term will be extended.

(4) The extended payment will equal
the future value of the amount of the
deficit quarterly payment that has not
already been applied to raising the
quarterly benchmark payment to $75
million under paragraph (b)(3) of this
section, using the estimated interest
rate, as provided to the Finance Board
by the Department of the Treasury, on
a zero-coupon Treasury bond whose
maturity is the date of the extended
payment.

(c) Term beyond maturity. The
benchmark quarterly payment term may
be extended beyond April 15, 2030, if
such extension is necessary to ensure
that the value of the aggregate amounts
paid by the Banks exactly equals the
present value of an annuity of $300
million per year that commences on the
date on which the first obligation of the
REFCORP was issued and ends on April
15, 2030.

§997.4 Calculation of the quarterly
present-value determination.

(a) Applicable interest rates. The
Finance Board shall obtain from the
Department of the Treasury the
applicable estimated zero-coupon bond
interest rates and provide those rates to
the REFCORP so that the REFCORP can
perform the calculations required under
§§997.2 and 997.3.

(b) Calculation by the Finance Board.
If § 997.3 requires that the term for the
Banks’ actual quarterly payments extend
beyond April 15, 2030 or if, for any
reason, the REFCORP is unable to
perform the calculations or provide to
the Finance Board the results of the
calculations, the Finance Board shall
make all calculations required under
this part.

(c) Records. The Finance Board will
maintain the official record of the
results of all quarterly present-value
determinations made under this part by
either the REFCORP or the Finance
Board.

§997.5 Termination of the obligation.

(a) Generally. The Banks’ obligation to
the REFCORP, or to the Department of
the Treasury if the term of that
obligation extends beyond April 15,
2030, will terminate when the aggregate
actual quarterly payments made by the
Banks exactly equal the present value of
an annuity that commences on the date
on which the first obligation of the
REFCORP was issued and ends on April
15, 2030.

(b) Date of the final payment. The
aggregate actual quarterly payments
made by the Banks exactly equal the
present value of the annuity described
in paragraph (a) of this section when the
value of any remaining benchmark
quarterly payment(s), after the
benchmark quarterly payments have
been adjusted as required by §§ 997.2
and 997.3, exactly equals the actual
quarterly payment.

Dated: January 19, 2000.

By the Board of Directors of the Federal
Housing Finance Board.

Bruce A. Morrison,

Chairman.

[FR Doc. 00-1852 Filed 2—-3—00; 8:45 am]
BILLING CODE 6725-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 99-SW-73-AD]

Airworthiness Directives; Eurocopter
Deutschland GMBH Model MBB-BK
117 A-1, A-3, A—4, B-1, B-2, and C-
1 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) applicable to Eurocopter
Deutschland GMBH (ECD) Model MBB-
BK 117 A-1, A-3, A—4, B-1, B-2, and
C-1 helicopters. This proposal would
require modifying the engine and
transmission cowling doors (cowling
doors). This proposal is prompted by an
emergency landing of an ECD Model
MBB-BK 117 helicopter after the No. 1
engine cowling opened, separated from
the helicopter, and struck the main and
tail rotor blades resulting in a tail rotor
imbalance and subsequent departure of
the tail rotor gear box from the
helicopter. The actions specified by the
proposed AD are intended to prevent
the cowling doors opening during flight,
separating from the helicopter and
impacting the main or tail rotor blades,
and subsequent loss of control of the
helicopter.

DATES: Comments must be received on
or before April 4, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 99-SW-73—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas. Comments may be
inspected at this location between 9
a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

The service information referenced in
the proposed rule may be obtained from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas
75053—-4005, telephone (972) 641-3460,
fax (972) 641-3527. This information
may be examined at the FAA, Office of
the Regional Counsel, Southwest
Region, Room 663, Fort Worth, Texas.
FOR FURTHER INFORMATION CONTACT:
Richard A. Monschke, Aerospace
Engineer, FAA, Rotorcraft Directorate,
Rotorcraft Standards Staff, Fort Worth,
Texas 76193—-0110, telephone (817)
222-5116, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION:
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Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 99-SW-73—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Office of the Regional Counsel,
Southwest Region, Attention: Rules
Docket No. 99-SW-73-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

Discussion

Luftfahrt-Bundesamt (LBA), the
airworthiness authority for the Federal
Republic of Germany, notified the FAA
that an unsafe condition may exist on
ECD Model MBB-BK 117 A-1, A-3, A—
4, B—1, B-2, and C-1 helicopters. The
LBA advises that the cowling doors
should be modified to install a hook on
each cowling door and install the
respective hook retainers on the engine
floor and on the transmission floor.

ECD has issued Service Bulletin No.
MBB-BK 117-20-109, Revision 2, dated
April 30, 1999 (SB), which specifies
modifying the cowling doors by
installing a hook on each cowling door
and installing the respective hook
retainers on the engine and transmission
floor to prevent cowling doors opening
fully during flight. The LBA has

classified the ECD SB as mandatory and
issued AD No. 1999-302, dated
September 23, 1999, to ensure the
continued airworthiness of these
helicopters in the Federal Republic of
Germany.

These helicopter models are
manufactured in the Federal Republic of
Germany and are type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the Federal Republic of Germany has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the Federal
Republic of Germany, reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other ECD Model MBB-BK
117 A-1, A-3, A—4, B-1, B-2, and C-

1 of the same type designs registered in
the United States, the proposed AD
would require modifying the cowling
doors to prevent the cowling doors from
opening during flight. The actions
would be required to be accomplished
in accordance with the SB described
previously.

The FAA estimates that 140
helicopters of U.S. registry would be
affected by this proposed AD, that it
would take approximately 28 work
hours per helicopter to accomplish the
proposed actions, and that the average
labor rate is $60 per work hour.
Required parts would cost
approximately $1620 per helicopter.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $462,000.

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory

Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

Eurocopter Deutschland GMBH: Docket No.
99-SW-73-AD.

Applicability: Model MBB-BK 117 A-1, A—
3, A—4, B—1, B2, and C-1 helicopters, serial
numbers 7001 through 7253 and 7500
through 7523, with transmission door
cowling, left hand, part number (P/N) 117-
23206-51 or 117-233731, right hand, P/N
117-23206-52 or 117-233741, and engine
door cowling left hand, P/N 117-23303-51 or
117-23303-53, right hand, P/N 117-23303—
52 or 117-23303-54, installed, certificated in
any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within 6 calendar
months, unless accomplished previously.

To prevent the engine and transmission
cowling doors (cowling doors) opening
during flight, separating from the helicopter
and impacting the main or tail rotor blades,
and subsequent loss of control of the
helicopter, accomplish the following:

(a) Modify the cowling doors in accordance
with paragraph 2.B., Work Procedure, and



Federal Register/Vol. 65, No. 24/Friday, February 4, 2000/Proposed Rules

5455

2.C., Conclusions, of Eurocopter Deutschland
GMBH Service Bulletin SB-MBB-BK 117—
20-109, Revision 2, dated April 30, 1999
(SB).

Note 2: Adjustment and functional testing
of the hook system in accordance with
paragraph 2.B.8 of the SB is critical after
installation.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Regulations
Group, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Regulations Group.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Regulations Group.

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the helicopter to a
location where the requirements of this AD
can be accomplished.

Note 4: The subject of this AD is addressed
in Luftfahrt-Bundesamt (the Federal Republic
of Germany) AD No. 1999-302, dated
September 23, 1999.

Issued in Fort Worth, Texas, on January 26,
2000.

Henry A. Armstrong,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 00—2402 Filed 2—3-00; 8:45 am|]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99-NM-374-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 767 series
airplanes. This proposal would require
modification of the canted pressure
deck drain system in the wheel well of
the main landing gear (MLG). This
proposal is prompted by reports of ice
accumulation on the aileron control
cables and on the MLG door and door
seal, during flight, due to fluid entering
the canted pressure deck area, leaking

into the MLG wheel well, and freezing.
The actions specified by the proposed
AD are intended to prevent such ice
accumulation, which could render one
of the aileron control systems and/or the
MLG doors inoperative, resulting in
reduced controllability of the airplane.
DATES: Comments must be received by
March 20, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 99-NM-
374—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207.

This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
James G. Rehrl, Aerospace Engineer,
Airframe Branch, ANM—-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2783;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments

submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99-NM-374—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
99-NM-374—AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received several reports
indicating ice accumulation on the
aileron control cables in the wheel well
of the main landing gear (MLG) during
flight on certain Model 767 series
airplanes. The ice build-up was
attributed to fluid from the sloping
pressure deck leaking into the wheel
well and freezing. One operator reported
a large volume of fluid had leaked into
the canted pressure deck area and ice
had accumulated on the MLG door and
door seal inside and outside the MLG
wheel well. The ice caused the MLG
door to jam and prevented extension of
the MLG. Investigation revealed that
fluid entered the canted pressure deck
area through the sloping pressure deck
seals and subsequently leaked into the
wheel well and solidified. Such ice
accumulation could render one of the
aileron control systems and/or the MLG
doors inoperative, resulting in reduced
controllability of the airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Service Bulletin 767-51A0020,
Revision 1, dated July 22, 1999, which
describes procedures for modification of
the canted pressure deck drain system
in the wheel well of the MLG. The
modification includes, among other
things, installation of canisters on the
outboard pressure activated drain lines,
re-routing of the existing drain lines,
and installation of larger diameter drain
lines to drain the water out through the
underwing fairing thermal panel into
the hot air stream from the ram outlets.

Accomplishment of the actions
specified in the service bulletin
described previously is intended to
adequately address the identified unsafe
condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
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type design, the proposed AD would
require modification of the canted
pressure deck drain system in the wheel
well of the MLG. The actions would be
required to be accomplished in
accordance with the service bulletin
described previously, except as
discussed below.

Difference Between Service Bulletin
and This Proposed AD

Operators should note that, although
the service bulletin recommends
accomplishment of the modification at
the first available maintenance period as
soon as parts, manpower, and facilities
are available, the FAA has determined
that a 24-month compliance time would
address the identified unsafe condition
in a timely manner. In developing an
appropriate compliance time for this
AD, the FAA considered not only the
manufacturer’s recommendation, but
the degree of urgency associated with
addressing the subject unsafe condition,
the average utilization of the affected
fleet, and the time necessary to perform
the modification. In light of all of these
factors, the FAA finds a 24-month
compliance time for completion of the
proposed modification to be warranted,
in that it represents an appropriate
interval of time allowable for affected
airplanes to continue to operate without
compromising safety.

Cost Impact

There are approximately 716 Model
767 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 278 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 15 work hours per
airplane to accomplish the proposed
modification, and that the average labor
rate is $60 per work hour. Required
parts would cost approximately $6,623
per airplane. Based on these figures, the
cost impact of the modification
proposed by this AD on U.S. operators
is estimated to be $2,091,394, or $7,523
per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,

it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 99-NM—-374—AD.

Applicability: Model 767 series airplanes,
line numbers 1 through 723 inclusive;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent ice accumulation on the aileron
control cables and/or main landing gear

(MLG) door and door seal during flight,
which could render one of the aileron control
systems and/or the MLG doors inoperative,
resulting in reduced controllability of the
airplane, accomplish the following:

(a) Within 24 months after the effective
date of this AD: Modify the canted pressure
deck drain system in the wheel well of the
MLG in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 767-51A0020, Revision 1,
dated July 22, 1999.

Note 2: Modification of the canted pressure
deck drain system accomplished prior to the
effective date of this AD in accordance with
Boeing Alert Service Bulletin 767-51A0020,
dated November 19, 1998, is considered
acceptable for compliance with the
modification specified in this AD.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permit

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
28, 2000.
Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00-2414 Filed 2—3—-00; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 99—-NM-369-AD]

RIN 2120-AA64

Airworthiness Directives; Fokker

Model F.28 Mark 0070 and 0100 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
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directive (AD) that is applicable to all
Fokker Model F.28 Mark 0070 and 0100
series airplanes. This proposal would
require installation of new, improved
bonding jumpers on the horizontal
stabilizer. This proposal is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by the proposed AD
are intended to ensure adequate
electrical bonding between the
horizontal and vertical stabilizers.
Inadequate electrical bonding, in the
event of a lightning strike, could cause
electrical arcing, and result in damage to
the hydraulic lines and consequent
failure of the hydraulic systems.
DATES: Comments must be received by
March 6, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 99-NM-—
369-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Fokker Services B.V., P.O. Box 231,
2150 AE Nieuw-Vennep, the
Netherlands. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT.:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule.

The proposals contained in this notice
may be changed in light of the
comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments

submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99-NM-369-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
99-NM-369—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Rijksluchtvaartdienst (RLD),
which is the airworthiness authority for
the Netherlands, notified the FAA that
an unsafe condition may exist on all
Fokker Model F.28 Mark 0070 and 0100
series airplanes. The RLD advises that in
February 1988, during a routine
scheduled flight, a Fokker Model F.28
Mark 0100 series airplane was struck by
lightning. The report indicated that the
No. 2 hydraulic system’s “Low Quantity
Warning” occurred; shortly thereafter,
the same warning occurred on the No.

1 hydraulic system. Although only the
hydraulic accumulator-driven systems
remained available after the “Total
Hydraulic Failure” procedure was
accomplished, the flight crew was able
to land the airplane safely. Investigation
revealed that the lightning current
penetrated the vertical stabilizer and
bonding jumper of the horizontal
stabilizer.

Bonding Jumper Design

At present, on Fokker Model F.28
Mark 0070 and 0100 series airplanes,
only a single bonding jumper is
installed between the vertical and
horizontal stabilizer on the left-hand
side. (Currently, no bonding jumper is
installed on the right-hand side.)
Reports indicate that a bonding jumper
had melted, although it is unclear
whether this was due to the lightning
strike event preceding the hydraulic
systems failure, or due to an earlier
event. In either case, because the
bonding jumper failed, the electrical
arcing that resulted from the lightning
strike damaged the hydraulic lines.

Further investigation revealed that the
existing bonding jumper installation is
not adequate to meet certain
requirements, and the RLD advises that
it is necessary to improve the electrical
bonding of the horizontal stabilizer.
Inadequate electrical bonding between
the horizontal and vertical stabilizers, in
the event of a lightning strike, could
cause electrical arcing, and result in
damage to the hydraulic lines and
consequent failure of the hydraulic
systems.

Explanation of Relevant Service
Information

Fokker has issued Service Bulletin
SBF100-23-032, dated September 22,
1999, which describes procedures for
installing new, improved bonding
jumpers on the horizontal stabilizer. On
the left-hand side of the horizontal
stabilizer, installation procedures
include removing the existing bonding
jumper of the horizontal stabilizer
torsion box and replacing it with a new,
improved bonding jumper; removing
and discarding the existing fasteners;
and ensuring that the fastener holes are
in proper condition. On the right-hand
side of the horizontal stabilizer,
installation procedures include drilling
new fastener holes in the horizontal
stabilizer hinge fitting and in the lower
skin of the horizontal stabilizer torsion
box; deburring all drilled holes; and
installing a new, improved bonding
jumper. The Fokker service bulletin
references Fokker 70/100 Aircraft
Maintenance Manual (AMM), Chapter
20-13-05, as an additional source of
service information to accomplish the
installation of the new bonding jumpers.

Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. The RLD
classified this service bulletin as
mandatory and issued Dutch
airworthiness directive 1999-128(A),
dated October 29, 1999, in order to
assure the continued airworthiness of
these airplanes in the Netherlands.

FAA'’s Conclusions

This airplane model is manufactured
in the Netherlands and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the RLD has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the RLD,
reviewed all available information, and
determined that AD action is necessary
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for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
the accomplishment of the actions
specified in accordance with the service
bulletin described previously, except as
discussed below.

Differences Between Proposed Rule and
Service Bulletin

Operators should note that, although
the service bulletin recommends a
compliance time of 24 months for
accomplishment of the actions specified
in the service bulletin, the RLD has
mandated a compliance time of 18
months. The FAA concurs with the RLD
and has determined that an 18-month
compliance time would have a limited
impact on the operators while ensuring
the continued safety of the fleet. In
determining the proposed compliance
time, the FAA considered the safety
implications, average utilization rate of
the affected fleet, and availability of
required modification parts. In light of
this, the FAA considers that the
proposed compliance time of 18 months
is appropriate.

Cost Impact

The FAA estimates that 129 Fokker
Model F.28 Mark 0070 and 0100 series
airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 2 work hours
per airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $69 per
airplane. Based on these figures, the cost
impact of the proposed AD on U.S.
operators is estimated to be $24,381, or
$189 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and

the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Fokker Services B.V.: Docket 99-NM-369—
AD.

Applicability: All Model F.28 Mark 0070
and 0100 series airplanes, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of

the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure adequate electrical bonding
between the horizontal and vertical
stabilizers, accomplish the following:

(a) Within 18 months after the effective
date of this AD, accomplish the actions
required by paragraphs (a)(1) and (a)(2) of
this AD, in accordance with the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-23-032, dated
September 22, 1999.

(1) On the left-hand side of the horizontal
stabilizer, replace the existing bonding
jumper on the horizontal stabilizer torsion
box with a new, improved bonding jumper.

(2) On the right-hand side of the horizontal
stabilizer, install a new, improved bonding
jumper.

Note 2: Fokker Service Bulletin SBF100-
23-032, dated September 22, 1999, references
Fokker 70/100 Aircraft Maintenance Manual
(AMM), Chapter 20-13-05, as an additional
source of service information to accomplish
the installation of the new bonding jumpers.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 4: The subject of this AD is addressed
in Dutch airworthiness directive 1999-
128(A), dated October 29, 1999.

Issued in Renton, Washington, on January
31, 2000.

Donald L. Riggin,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 00—2470 Filed 2—3-00; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 99—-NM-65-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Series Airplanes Equipped
With Pratt & Whitney JT9D-70 Series
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 747 series
airplanes. This proposal would require
inspections, tests, and certain
modifications of the thrust reverser
control and indication system and
wiring on each engine, and corrective
action, if necessary.

This proposal also would require
installation of a terminating
modification, and repetitive functional
tests of that installation to detect
discrepancies, and repair, if necessary.
This proposal is prompted by the results
of a safety review, which revealed that
in-flight deployment of a thrust reverser
could result in significant reduction in
airplane controllability. The actions
specified by the proposed AD are
intended to ensure the integrity of the
fail-safe features of the thrust reverser
system by preventing possible failure
modes, which could result in
inadvertent deployment of a thrust
reverser during flight, and consequent
reduced controllability of the airplane.

DATES: Comments must be received by
March 20, 2000.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 99-NM—
65—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Larry Reising, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2683;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99-NM-65—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
99-NM-65—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On May 26, 1991, a Boeing Model
767—300ER series airplane was involved
in an accident as a result of an
uncommanded in-flight deployment of a
thrust reverser. Following that accident,
a study was conducted to evaluate the
potential effects of an uncommanded
thrust reverser deployment throughout
the flight regime of the Boeing Model
747 series airplane. The study included
a re-evaluation of the thrust reverser
control system fault analysis and
airplane controllability. The results of

the evaluation indicated that, in the
event of thrust reverser deployment
during high-speed climb using high
engine power, these airplanes also could
experience control problems. This
condition, if not corrected, could result
in possible failure modes in the thrust
reverser control system, inadvertent
deployment of a thrust reverser during
flight, and consequent reduced
controllability of the airplane.

The FAA has prioritized the issuance
of AD’s for corrective actions for the
thrust reverser system on Boeing
airplane models following the 1991
accident. Based on service experience,
analyses, and flight simulator studies, it
was determined that an in-flight
deployment of a thrust reverser has
more effect on controllability of twin-
engine airplane models than of Model
747 series airplanes, which have four
engines. For this reason, the highest
priority was given to rulemaking that
required corrective actions for the twin-
engine airplane models. AD’s correcting
the same type of unsafe condition
addressed by this AD have been
previously issued for specific airplanes
within the Boeing Model 737, 757 and
767 series.

Service experience has shown that in-
flight thrust reverser deployments have
occurred on Model 747 airplanes during
certain flight conditions with no
significant airplane controllability
problems being reported. However, the
manufacturer has been unable to
establish that acceptable airplane
controllability would be achieved
following these deployments throughout
the operating envelope of the airplane.
Additionally, safety analyses performed
by the manufacturer and reviewed by
the FAA, has been unable to establish
that the risks for uncommanded thrust
reverser deployment during critical
flight conditions is acceptably low.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
the following Boeing Service Bulletins:

* 747-78A2159, dated May 18, 1995,
which describes procedures for
repetitive inspections and tests of the
thrust reverser control and indication
system to detect discrepancies, and
corrective action, if necessary. The
corrective action includes, among other
things, repair or replacement of any
discrepant parts with new parts.

* 747-78-2153, Revision 1, dated
November 27, 1996, which describes
procedures for installation of an
additional locking system on the thrust
reversers. This service bulletin
references the following service
bulletins:
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1. Boeing Service Bulletin 747-78—
2135, dated August 31, 1995, which
describes procedures for the installation
of provisional wiring for an additional
thrust reverser locking device.

2. Boeing Service Bulletin 747—
78A2149, Revision 1, dated May 9,
1996, and Revision 2, dated August 29,
1996, which describe procedures for
inspection of the thrust reverser control
system wiring to detect damaged wires;
modification of certain wiring, and an
operational test of the thrust reverser.
This service bulletin references Boeing
Standard Wiring Practices Manual,
which describes procedures for repair or
replacement of certain wire bundles, if
necessary.

3. Rohr Service Bulletin TBC-CNS
78-33, Revision 1, dated August 20,
1996, which describes additional
procedures for installation of an
additional locking system on the thrust
TeVersers.

Accomplishment of Boeing Service
Bulletin 747-78-2153, Revision 1,
requires prior or concurrent
accomplishment of Boeing Service
Bulletins 747-78-2135 and 747—
78A2149, Revision 1 or Revision 2; and
concurrent accomplishment of Rohr
Service Bulletin TBC-CNS 78-33,
Revision 1. Accomplishment of these
actions would eliminate the need for
certain repetitive inspections and tests.

The FAA also has reviewed and
approved Rohr Service Bulletin TBC—
CNS 78-32, Revision 1, dated August
20, 1996, which describes procedures
for modification of the thrust reverser
control system wiring concurrent with
accomplishment of Boeing Service
Bulletin 747-78A2149, Revision 1 or
Revision 2.

The modification procedures
described by Boeing Service Bulletins
747-78-2153, and 747-78-2135 were
previously validated by the
manufacturer, and the necessary
changes have been incorporated into the
latest revisions of the service bulletins.
The FAA has determined that the
procedures specified in Boeing Service
Bulletins 747-78-2153, Revision 1, and
747-78-2135, as well as the other
service bulletins referenced in this
proposed AD, have been effectively
validated and therefore proposes that
this modification be required.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, this proposed AD would
require inspection of the thrust reverser
control and indication system and
wiring on each engine, and corrective

action, if necessary; and eventual
modification of the wiring. This
proposal also would require installation
of a terminating modification and
repetitive functional tests of that
installation to detect discrepancies, and
repair, if necessary. The actions would
be required to be accomplished in
accordance with the service bulletins
described previously, except as
discussed below.

Repetitive functional tests to detect
discrepancies of the actuation system
lock on each thrust reverser would be
required to be accomplished in
accordance with the procedure included
in Appendix 1 of this AD. Correction of
any discrepancy detected would be
required to be accomplished in
accordance with the procedures
described in the Boeing 747 Airplane
Maintenance Manual.

Differences Between Service Bulletin
and This Proposed AD

Operators should note that, although
Boeing Service Bulletin 747-78-2153,
Revision 1, does not recommend a
specific compliance time for
accomplishment of the actuation system
lock installation, the FAA has
determined that an unspecified
compliance time would not address the
identified unsafe condition in a timely
manner. In developing an appropriate
compliance time for this AD, the FAA
considered not only the manufacturer’s
recommendation, but the degree of
urgency associated with addressing the
subject unsafe condition, the average
utilization of the affected fleet, and the
time necessary to perform the
installation. In light of all of these
factors, the FAA finds a 36-month
compliance time for completing the
required actions to be warranted, in that
it represents an appropriate interval of
time allowable for affected airplanes to
continue to operate without
compromising safety.

Operators also should note that,
although the service bulletin does not
specify repetitive functional testing of
the actuation system lock installation
following accomplishment of that
installation, the FAA has determined
that repetitive functional tests of the
actuation system lock on each thrust
reverser will support continued
operational safety of thrust reversers
with actuation system locks.

Cost Impact

There are approximately 7 Model 747
series airplanes of the affected design in
the worldwide fleet. The FAA estimates
that 6 airplanes of U.S. registry would
be affected by this proposed AD.

It would take approximately 32 work
hours (8 work hours per engine) per
airplane, to accomplish the proposed
thrust reverser inspection, modification,
and test, described in 747-78A2149,
Revision 1, or Revision 2, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $11,520, or $1,920 per
airplane.

It would take approximately 8 work
hours (2 work hours per engine) per
airplane, to accomplish the proposed
1,000-flight-hour inspections described
in Boeing Service Bulletin 747—
78A2159, at an average labor rate of $60
per work hour. Based on these figures,
the cost impact of the inspection
proposed by this AD on U.S. operators
is estimated to be $2,880, or $480 per
airplane, per inspection cycle.

It would take approximately 20 work
hours (5 work hours per engine) per
airplane, to accomplish the proposed
18-month thrust reverser system checks
described in Boeing Service Bulletin
747-78A2159, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of the test
proposed by this AD on U.S. operators
is estimated to be $7,200, or $1,200 per
airplane, per test cycle.

It would take approximately 544 work
hours per airplane, to accomplish the
proposed provisional wiring, at an
average labor rate of $60 per work hour.
Required parts would be provided by
the manufacturer at no cost to the
operators. Based on these figures, the
cost impact of the proposed AD on U.S.
operators is estimated to be $195,840, or
$32,640 per airplane.

It would take approximately 593 work
hours per airplane, to accomplish the
proposed sync lock installation, at an
average labor rate of $60 per work hour.
Required parts would be provided by
the manufacturer at no cost to the
operators. Based on these figures, the
cost impact of the installation proposed
by this AD on U.S. operators is
estimated to be $213,480, or $35,580 per
airplane.

It would take approximately 4 work
hours per airplane, to accomplish the
proposed functional test of the
additional locking system, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
test proposed by this AD on U.S.
operators is estimated to be $1,680, or
$240 per airplane, per test cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
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accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 99—-NM—-65-AD.

Applicability: Model 747 series airplanes
equipped with Pratt & Whitney JT9D-70
series engines; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the

owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent inadvertent deployment of a
thrust reverser during flight and consequent
reduced controllability of the airplane,
accomplish the following:

Inspection/Repair

(a) Within 200 flight hours or 50 flight
cycles after the effective date of this AD,
whichever occurs later: Inspect the thrust
reverser wiring on each engine to detect
discrepancies, in accordance with Boeing
Service Bulletin 747-78A2149, Revision 1,
dated May 9, 1996, or Revision 2, dated
August 29, 1996. Prior to further flight, repair
any discrepancy, in accordance with the
service bulletin.

Modification and Tests

(b) Within 5,000 flight hours or 500 flight
cycles after the effective date of this AD,
whichever occurs later: Accomplish the
thrust reverser wiring modification on each
engine in accordance with Boeing Service
Bulletin 747-78A2149, Revision 1, dated
May 9, 1996, or Revision 2 dated August 29,
1996.

(1) Concurrent with accomplishment of
Boeing Service Bulletin 747-78A2149,
Revision 1 or Revision 2: Accomplish the
modification of the thrust reverser control
system wiring specified in Rohr Service
Bulletin TBC-CNS 78-32, Revision 1, dated
August 20, 1996.

(2) Prior to further flight following
accomplishment of the modification
specified in paragraphs (b) and (b)(1):
Perform an operational test of the thrust
reverser wiring on each engine to detect
discrepancies in accordance with Boeing
Service Bulletin 747-78A2149, Revision 1,
dated May 9, 1996, or Revision 2 dated
August 29, 1996. Prior to further flight,
correct any discrepancy detected, in
accordance with the service bulletin.

Repetitive Inspections and Tests

(c) Perform the inspections and tests of the
thrust reverser control and indication system
to detect discrepancies at the times specified
in paragraphs (c)(1) and (c)(2) of this AD, in
accordance with Boeing Alert Service
Bulletin 747-78A2159, dated May 18, 1995.

(1) Within 90 days after the effective date
of this AD, inspect in accordance with Part
111, ““1,000 Flight Hour Inspections” of the
Accomplishment Instructions of the alert
service bulletin. Repeat at intervals not to
exceed 1,000 flight hours until
accomplishment of paragraph (f) of this AD.

(2) Within 1,500 flight hours or 4 months
after the effective date of this AD, whichever
occurs later, inspect and test in accordance
with Part III, “18 Month Thrust Reverser
System Checks” of the Accomplishment
Instructions of the alert service bulletin.

Repeat at intervals not to exceed 18 months
until accomplishment of paragraph (e) of this
AD.

Corrective Actions

(d) If any inspection or test required by
paragraph (c) of this AD cannot be
successfully performed as specified in the
referenced service bulletin, or if any
discrepancy is detected during any
inspection or test, prior to further flight,
repair in accordance with Boeing Alert
Service Bulletin 747-78A2159, dated May
18, 1995.

Additionally, prior to further flight, any
failed inspection or test required by
paragraph (c) of this AD must be repeated
and successfully accomplished.

Terminating Action

(e) Accomplish the requirements of
paragraphs (e)(1) and (e)(2) of this AD at the
times specified in those paragraphs.
Accomplishment of these actions constitutes
terminating action for the repetitive
inspections and tests required by paragraph
(c) of this AD.

(1) Within 36 months after the effective
date of this AD: Install an additional locking
system on each engine thrust reverser in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 747—
78-2153, Revision 1, dated November 27,
1996.

(2) Prior to or concurrent with
accomplishment of Boeing Service Bulletin
747-78-2153, Revision 1: Accomplish the
installation of provisional wiring for the
locking system on the thrust reversers in
accordance with Boeing Service Bulletins
747-78-2135, dated August 31, 1995; and
747-78A2149, Revision 1, dated May 9, 1996,
or Revision 2, dated August 29, 1996.
Additionally, concurrent with
accomplishment of Boeing Service Bulletin
747-78-2153, Revision 1, accomplish the
installation of the provisional wiring
described previously in accordance with
Rohr Service Bulletin TBC-CNS 78-33,
Revision 1, dated August 20, 1996.

Repetitive Functional Tests

(f) Within 4,000 hours time-in-service after
accomplishment of paragraph (e) of this AD:
Perform a functional test to detect
discrepancies of the additional locking
system on each thrust reverser, in accordance
with Appendix 1 (including Figures 1 and 2)
of this AD. Prior to further flight, correct any
discrepancy detected, in accordance with the
procedures described in the Boeing 747
Airplane Maintenance Manual. Repeat the
functional test thereafter at intervals not to
exceed 4,000 hours time-in-service.

Alternative Methods of Compliance

(g) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.
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Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permit

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Appendix 1
Thrust Reverser Sync-Lock Integrity Test

1. General
A. Equipment and Materials

(1) Thrust reverser flex drive adapter—
196K8004—1 or 196K8004—3; Rohr
Industries, Inc., Chula Vista, California
92012.

2. Thrust Reverser Sync-Lock Integrity Test

B. Prepare for the Thrust Reverser Sync Lock
Test

(1) Open applicable T/R CONT & BLEED SYS
circuit breaker on P12 circuit breaker
panel.

(2) Open fan cowl doors (Ref 71-11-02,
Maintenance Practices).

(3) Check that forward and aft
circumferential latches and all tension
latches are engaged and locked.

(4) Depress drive unit latch operating arm
and retain by engaging latch arm (detail
Q).

(5) Disengage stow latch hook on left and
right thrust reversers (detail D).

(6) On either lower slave actuator (detail B),
either remove coverplate from forward
drive pad or remove locking plug from
lower drive pad.

(7) Move left-hand sync-lock lever to the
unlocked position.

(8) Using appropriate drive adapter
(196K8004—1 at forward drive pad or
196K8004-3 at lower drive pad), attempt
to manually deploy sleeves.

CAUTION: DO NOT APPLY A TORQUE
LOAD OF MORE THAN 75

POUND-INCHES TO THE
ACTUATOR; A GREATER TORQUE
LOAD CAN CAUSE DAMAGE TO THE
MECHANISM.

(9) If sleeves move, replace the right-hand
sync-lock.

(10) Move left-hand sync-lock lever to the
locked position.

(11) Move right-hand sync-lock lever to the
unlocked position.

(12) Repeat step (8) above.

(13) If sleeves move, replace the left-hand
sync-lock.

(14) Move left-hand sync-lock lever to the
unlocked position.

(15) Rotate actuator gearshaft to fully stow
the sleeves.

(16) When translating sleeves reach stowed
position, check that stow latch hooks
have engaged fixed hooks on both sides
(detail D).

(17) Depress latch operating arm and
disengage latch arm (detail C); allow
latch arm to raise.

(18) After releasing arm, verify latch
engagement by attempting to rotate
feedback gear on drive unit using 1/4-
inch square drive; gear shall not rotate in
excess of 0.1 of a turn.

CAUTION: DO NOT APPLY A TORQUE
LOAD OF MORE THAN 25 POUND-INCHES
ON FEEDBACK GEAR; A GREATER
TORQUE LOAD CAN CAUSE DAMAGE TO
THE MECHANISM.

(19) As applicable, install locking plug (with
square section facing away from drive
pad) or coverplate on actuator drive pad.
Secure plug or plate with bolts tightened
to 50—70 pound-inches.

(20) Move both left-and right-hand sync-lock
levers to the locked position.

(21) Close fan cowl doors (Ref 71-11-02,
Maintenance Practices).

(22) Close T/R CONT & BLEED SYS circuit
breaker.

(23) Repeat the sync-lock integrity test on all
remaining thrust reversers.

BILLING CODE 4910-13-P
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Issued in Renton, Washington, on January
28, 2000.

Donald L. Riggin,

Acting Manager Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 00—2415 Filed 2—3-00; 8:45 am|]
BILLING CODE 4910-13-C

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Parts 217 and 219

National Forest System Land and
Resource Management Planning
AGENCY: Forest Service, USDA.

ACTION: Proposed rule; extension of
public comment period.

SUMMARY: On October 5, 1999, the
Forest Service published a proposed
rule to guide land and resource
management planning on national
forests and grasslands (64 FR 54074).
The agency extended the public
comment period for this proposed rule,
which is scheduled to end on February
3, 2000 (64 FR 70204). In response to
Congressional requests and the need to
provide the public more time to review
and evaluate the proposed regulations,
the Forest Service is extending the
public comment period until February
10, 2000.
DATES: Comments must be submitted in
writing and must be received by
February 10, 2000.
ADDRESSES: Send written comments on
the proposed planning rule to the
CAET-USDA Team, Attn. Planning
Rule, Forest Service, USDA, 200 East
Broadway, Room 103, Post Office Box
7669, Missoula, MT 59807; or via email
to planreg/wo__caet@fs.fed.us; or via
facsimile to (406) 329-3021.
Comments, including names and
addresses when provided, are subject to
public inspection and copying. The
public may inspect comments received
on this proposed rule in the Office of
Deputy Chief, National Forest Systems,
Third Floor, Southwest Wing, Yates
Building, 14th and Independence Ave.,
SW, Washington, DC between the hours
of 8:30 AM and 4:00 PM.
FOR FURTHER INFORMATION CONTACT: Bob
Cunningham, Ecosystem Management
Coordination Staff, telephone: (202)
205-7820.

Dated: February 1, 2000.
Barbara C. Weber,

Acting Associate Chief for Natural Resources.

[FR Doc. 00-2597 Field 2—3-00; 8:45 am]
BILLING CODE 3410-11-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA236-0204b; FRL-6533-7]

Approval and Promulgation of State
Implementation Plans; California State
Implementation Plan Revision,
Monterey Bay Unified Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing revisions to
the California State Implementation
Plan (SIP) which concern an emission
offsets exemption for pollution control
projects that are mandated by District,
state, or federal regulation.

The intended effect of this action is to
regulate emissions from stationary
sources of air pollution subject to
District new source review (NSR)
regulation in accordance with the
requirements of the Clean Air Act, as
amended in 1990 (CAA or the Act). In
the Final Rules section of this Federal
Register, the EPA is approving the
state’s SIP submittal as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
revision and anticipates no adverse
comments. A detailed rationale for this
approval is set forth in the direct final
rule. If no adverse comments are
received, no further activity is
contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period. Any
parties interested in commenting should
do so at this time.

DATES: Written comments must be
received by March 6, 2000.
ADDRESSES: Comments should be
addressed to: Roger Kohn, Permits
Office (AIR-3), Air Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

Copies of the rule revisions and EPA’s
evaluation report of each rule are
available for public inspection at EPA’s
Region 9 office during normal business
hours. Copies of the submitted rule
revisions are also available for
inspection at the following locations:

California Air Resources Board, Stationary
Source Division, Rule Evaluation Section,
2020 “L” Street, Sacramento, CA 95812.

Monterey Bay Unified Air Pollution
Control District, 24580 Silver Cloud Court,
Monterey CA 93940.

FOR FURTHER INFORMATION CONTACT:
Roger Kohn, Permits Office (AIR-3), Air
Division, U.S. Environmental Protection
Agency, Region 9, 75 Hawthorne Street,
San Francisco, CA 94105-3901,
Telephone: (415) 744—1238).
SUPPLEMENTARY INFORMATION: This
document concerns Monterey Bay
Unified Air Pollution Control District
Rule 207, Review of New or Modified
Sources, submitted to EPA on October
29, 1999 by the California Air Resources
Board. For further information, please
see the information provided in the
direct final action that is located in the
rules section of this Federal Register.

Dated: January 21, 2000.
Laura Yoshii,
Acting Regional Administrator, Region IX.
[FR Doc. 00-2471 Filed 2—3-00; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 105-0201 FRL-6532-9]

Approval and Promulgation of
Implementation Plans; California State

Implementation Plan Revision; Kern
County Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the California State
Implementation Plan (SIP) for ozone.
The revision concerns the control of
oxides of nitrogen (NOx) for the Kern
County Air Pollution Control District
(KCAPCD). The revision concerns
KCAPCD Rule 425.1 for the control of
oxides of nitrogen (NOx) emissions from
hot mix asphalt paving plants. The
intended effect of proposing approval of
this rule is to regulate emissions of
(NOx) in accordance with the
requirements of the Clean Air Act, as
amended in 1990 (CAA or the Act).
EPA’s final action on this proposed rule
will incorporate this rule into the
Federally approved SIP. EPA has
evaluated this rule and is proposing to
approve it under provisions of the CAA
regarding EPA actions on SIP
submittals, SIPs for national primary
and secondary ambient air quality
standards (NAAQS), and plan
requirements for nonattainment areas.
DATES: Comments must be received on
or before March 6, 2000.

ADDRESSES: Comments may be mailed
to: Andrew Steckel, Rulemaking Office,
AIR—4, Air Division, U.S.
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Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

Copies of the rule and EPA’s
evaluation report of the rule is available
for public inspection at EPA’s Region IX
office during normal business hours.
Copies of the submitted rule are also
available for inspection at the following
locations:

Environmental Protection Agency, Air
Docket (6102) 401 “M”, Street, SW,
Washington, DC 20460

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 ‘L’ Street,
Sacramento, CA 95812

Kern County Air Pollution Control
District, 2700 “M”’ Street, Suite 302,
Bakersfield, CA 93301

FOR FURTHER INFORMATION CONTACT: Ed
Addison, Rulemaking Office, AIR—4, Air
Division, U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901,
Telephone: (415) 744—1160.
SUPPLEMENTARY INFORMATION:

I. Applicability

The rule being proposed for approval
into the California SIP is Kern County
Air Pollution Control District (KCAPCD)
Rule 425.1, Hot Mix Asphalt Paving
Plants (Oxides of Nitrogen). Rule 425.1
was submitted by the State of California
to EPA on October 19, 1994.

II. Background

On November 15, 1990, the Clean Air
Act Amendments of 1990 were enacted.
Pub. L. 101-549, 104 Stat. 2399,
codified at 42 U.S.C. 7401-7671q. The
air quality planning requirements for
the reduction of NOx emissions through
reasonably available control technology
(RACT) are set out in section 182 (f) of
the Clean Air Act.

On November 25, 1992, EPA
published a proposed rule entitled,
“State Implementation Plans; Nitrogen
Oxides Supplement to the General
Preamble; Clean Air Act Amendments
of 1990 Implementation of Title I;
Proposed Rule,” (the NOx supplement)
which describes and provides
preliminary guidance on the
requirements of section 182(f). The NOx
Supplement should be referred to for
further information on the NOx
requirements.

Section 182 (f) of the Clean Air Act
requires States to apply the same
requirements to major stationary sources
of NOx (“‘major” as defined in section
302 and sections 182(c), (d), and (e)) as
are applied to major stationary sources
of volatile organic compound (VOCs), in
moderate or above ozone nonattainment

areas. KCAPCD is classified as serious;?
therefore this area is subject to the
RACT requirements of section 182(b)(2)
and the November 15, 1992 deadline
cited below.

Section 182(b)(2) requires submittal of
RACT rules for major stationary sources
of VOC (and NOx) emissions (not
covered by a pre-enactment control
technologies guidelines (CTG)
document or a post-enactment CTG
document) by November 15, 1992.
There were no NOx CTGs issued before
enactment and EPA has not issued a
CTG document for any NOx sources
since enactment of the CAA. The RACT
rule covering NOx sources and
submitted as a SIP revision requires
final installation of the actual NOx
controls as expeditiously as practicable,
but no later than May 31, 1995.

This document addresses EPA’s
proposed action for Kern County Air
Pollution Control District (KCAPCD)
Rule 425.1, Hot Mix Asphalt Paving
Plants (Oxides of Nitrogen), adopted by
the KCAPCD on October 13, 1994. The
State of California submitted Rule 425.1
to EPA October 19, 1994. Rule 425.1
was found to be complete on October
21, 1994, pursuant to EPA’s
completeness criteria that are set forth
in 40 CFR Part 51, Appendix V. 2

NOx emissions contribute to the
production of ground level ozone and
smog. KCAPCD Rule 425.1 specified
exhaust emission standards for NOx,
and was originally adopted as part of
KCAPCD’s effort to achieve the National
Ambient Air Quality Standard (NAAQS)
for ozone, and in response to the CAA
requirements cited above. The following
is EPA’s evaluation and proposed action
for the rule.

II1. EPA Evaluation and Proposed
Action

In determining the approvability of a
NOx rule, EPA must evaluate the rule
for consistency with the requirements of
the CAA and EPA regulations, as found
in section 110 and Part D of the CAA
and 40 CFR Part 51 (Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans). Among those
provisions is the requirement that a
NOx rule must, at a minimum, provide
for the implementation of RACT for
stationary sources of NOx emissions.
The EPA interpretation of these

1KCAPCD retained its designation of

nonattainment and was classified by operation of
law pursuant to sections 107(d) and 181(a) upon the
date of enactment of the CAA. See 55 FR 56694
(November 6, 1991).

2EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, Pursuant to
section 110(k)(1)(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).

requirements, which forms the basis for
today’s action, appears in the NOx

Supplement (57 FR 55620) and various
other EPA policy guidance documents.?

For the purpose of assisting State and
local agencies in developing NOx RACT
rules, EPA prepared the NOx
Supplement to the General Preamble. In
the NOx Supplement, EPA provides
preliminary guidance on how RACT
will be determined for stationary
sources of NOx emissions. While most
of the guidance issued by EPA on what
constitutes RACT for stationary sources
has been directed towards application
for VOC sources, much of the guidance
is also applicable to RACT for stationary
sources for NOx (see section 4.5 of the
NOx Supplement). In addition, pursuant
to section 183(c), EPA is issuing
alternative control technique documents
(ACTs), that identify alternative controls
for all categories of stationary sources of
NOx. The ACT documents will provide
information on control technology for
stationary sources that emit or have the
potential to emit 25 tons per year or
more of NOx. However, the ACTs will
not establish a presumptive norm for
what is considered RACT for stationary
sources of NOx.

In addition, the California Air
Resources Board (CARB) is developing a
guidance document entitled, “California
Clean Air Act Guidance, Determination
of Reasonably Available Control
Technology and Best Available Retrofit
Control Technology for Institutional,
Industrial and Commercial Boilers,
Steam Generators and Process Heaters,”
July 18, 1991. EPA has used CARB’s
RACT Determination, dated July 18,
1991, in evaluating Rule 425.1 for
consistency with the CAA’s RACT
requirements. In general, EPA uses the
guidance documents cited above, as
well as other relevant and applicable
guidance documents, to ensure that
submitted NOx RACT rules meet
Federal RACT requirements and are
fully enforceable and strengthen or
maintain the SIP.

There is currently no version of Kern
County Air Pollution Control District
Rule 425.1, Hot Mix Asphalt Paving
Plants (Oxides of Nitrogen), in the SIP.
Submitted Rule 425 includes the
following provisions:

* General provisions including
applicability, exemptions, and
definitions.

» Exhaust emmissions standards for
oxides of nitrogen (NOx).

3 “Issues Relating to VOC regulation Cutpoints,
Deficiencies, and Deviation, Clarification to
Appendix D of November 24, 1987 Federal Register
Notice” (Blue Book) (notice of availability was
published in the Federal Register on May 25, 1988).
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» Compliance and monitoring
requirements including compliance
schedule, reporting requirements,
monitoring and record keeping, and test
methods.

Rules submitted to EPA for approval
as revisions to the SIP must be fully
enforceable, must maintain or
strengthen the SIP and must conform
with EPA policy in order to be approved
by EPA. When reviewing rules for SIP
approvability, EPA evaluates
enforceability elements such as test
methods, record keeping, and
compliance testing in addition to RACT
guidance regarding emission limits.
Rule 425.1 strengthens the SIP through
the addition of enforceable measures
such as emissions limits, record
keeping, test methods, definitions, and
more stringent compliance testing.
Because there is no existing rule in the
SIP, the incorporation of Rule 425.1 into
the SIP would decrease the NOx
emissions allowed by the SIP. A more
detailed discussion of the sources
controlled, the controls required, and
justification for why these controls
represent RACT can be found in the
Technical Support Document (TSD),
dated December 1, 1999, which is
available from the U.S. EPA, Region IX
office.

EPA has evaluated the submitted rule
and has determined that it is consistent
with the CAA, EPA regulations and EPA
policy. Therefore, Kern County Air
Pollution Control District Rule 425.1 is
being proposed for approval under
section 110(k)(3) of the CAA is meeting
the requirements of section 110(a),
section 182(b)(2), section 182(f) and the
NOx Supplement to the General
Preamble.

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, Regulatory Planning and Review.

B. Executive Order 13132

Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612, Federalism and 12875,
Enhancing the Intergovernmental
Partnership. Executive Order 13132
requires EPA to develop an accountable
process to ensure “‘meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship

between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This proposed rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This rule is
not subject to E.O. 13045 because it does
not involve decisions intended to
mitigate environmental health or safety
risks.

D. Executive Order 13084

Under Executive Order 13084,
Consultation and Coordination with
Indian Tribal Governments, EPA may
not issue a regulation that is not
required by statute, that significantly or

uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory policies and matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of E.O.
13084 do not apply to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (FRA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).
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F. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costss to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Oxides of
nitrogen ozone, Reporting and record
keeping requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: January 21, 2000.
Laura Yoshii,
Deputy Regional Administrator, Region IX.
[FR Doc. 00-02476 Filed 2—3—-00; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-6532-6]

National Priorities List for Uncontrolled
Hazardous Waste Sites, Proposed Rule
No. 31

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Comprehensive
Environmental Response,
Compensation, and Liability Act

(“CERCLA” or “the Act”), requires that
the National Oil and Hazardous
Substances Pollution Contingency Plan
(“NCP”) include a list of national
priorities among the known releases or
threatened releases of hazardous
substances, pollutants, or contaminants
throughout the United States. The
National Priorities List (‘“NPL”)
constitutes this list. The NPL is
intended primarily to guide the
Environmental Protection Agency
(“EPA” or “the Agency”) in determining
which sites warrant further
investigation to assess the nature and
extent of public health and
environmental risks associated with the
site and to determine what CERCLA-
financed remedial action(s), if any, may
be appropriate. This proposed rule
proposes to add 8 new sites to the NPL.
Six of the sites are being proposed to the
General Superfund Section of the NPL
and 2 of the sites are being proposed to
the Federal Facilities Section.

DATES: Comments regarding any of these
proposed listings must be submitted
(postmarked) on or before April 4, 2000.

ADDRESSES: By Postal Mail: Mail
original and three copies of comments
(no facsimiles or tapes) to Docket
Coordinator, Headquarters; U.S. EPA;
CERCLA Docket Office; (Mail Code
5201G); Ariel Rios Building; 1200
Pennsylvania Avenue NW; Washington,
DC 20460.

By Express Mail: Send original and
three copies of comments (no facsimiles
or tapes) to Docket Coordinator,
Headquarters; U.S. EPA; CERCLA
Docket Office; 1235 Jefferson Davis
Highway; Crystal Gateway #1, First
Floor; Arlington, VA 22202.

By E-Mail: Comments in ASCII format
only may be mailed directly to
superfund.docket@epa.gov. E-mailed
comments must be followed up by an
original and three copies sent by mail or
express mail.

For additional Docket addresses and
further details on their contents, see
section II, “Public Review/Public
Comment,” of the Supplementary
Information portion of this preamble.

FOR FURTHER INFORMATION CONTACT:
Yolanda Singer, phone (703) 603-8835,
State, Tribal and Site Identification
Center, Office of Emergency and
Remedial Response (Mail Code 5204G),
U.S. Environmental Protection Agency;
Ariel Rios Building; 1200 Pennsylvania
Avenue NW; Washington, DC 20460, or
the Superfund Hotline, Phone (800)
424-9346 or (703) 412-9810 in the
Washington, DC, metropolitan area.

SUPPLEMENTARY INFORMATION:
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1I.

—



Federal Register/Vol. 65, No. 24/Friday, February 4, 2000/Proposed Rules

5469

I. Background
A. What Are CERCLA and SARA?

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. 9601-9675 (“CERCLA” or
“the Act”), in response to the dangers of
uncontrolled releases of hazardous
substances. CERCLA was amended on
October 17, 1986, by the Superfund
Amendments and Reauthorization Act
(“SARA”), Pub. L. 99-499, 100 Stat.
1613 et seq.

B. What Is the NCP?

To implement CERCLA, EPA
promulgated the revised National Oil
and Hazardous Substances Pollution
Contingency Plan (“NCP”’), 40 CFR part
300, on July 16, 1982 (47 FR 31180),
pursuant to CERCLA section 105 and
Executive Order 12316 (46 FR 42237,
August 20, 1981). The NCP sets
guidelines and procedures for
responding to releases and threatened
releases of hazardous substances,
pollutants, or contaminants under
CERCLA. EPA has revised the NCP on
several occasions. The most recent
comprehensive revision was on March
8, 1990 (55 FR 8666).

As required under section
105(a)(8)(A) of CERCLA, the NCP also
includes “criteria for determining
priorities among releases or threatened
releases throughout the United States
for the purpose of taking remedial
action and, to the extent practicable,
taking into account the potential
urgency of such action for the purpose
of taking removal action.” “Removal”’
actions are defined broadly and include
a wide range of actions taken to study,
clean up, prevent or otherwise address
releases and threatened releases (42
U.S.C. 9601(23)).

C. What Is the National Priorities List
(NPL)?

The NPL is a list of national priorities
among the known or threatened releases
of hazardous substances, pollutants, or
contaminants throughout the United
States. The list, which is appendix B of
the NCP (40 CFR part 300), was required
under section 105(a)(8)(B) of CERCLA,
as amended by SARA. Section
105(a)(8)(B) defines the NPL as a list of
“releases’” and the highest priority
“facilities” and requires that the NPL be
revised at least annually. The NPL is
intended primarily to guide EPA in
determining which sites warrant further
investigation to assess the nature and
extent of public health and
environmental risks associated with a
release of hazardous substances. The
NPL is only of limited significance,

however, as it does not assign liability
to any party or to the owner of any
specific property. Neither does placing
a site on the NPL mean that any
remedial or removal action necessarily
need be taken. See Report of the Senate
Committee on Environment and Public
Works, Senate Rep. No. 96—-848, 96th
Cong., 2d Sess. 60 (1980), 48 FR 40659
(September 8, 1983).

For purposes of listing, the NPL
includes two sections, one of sites that
are generally evaluated and cleaned up
by EPA (the “General Superfund
Section”), and one of sites that are
owned or operated by other Federal
agencies (the “Federal Facilities
Section”’). With respect to sites in the
Federal Facilities section, these sites are
generally being addressed by other
Federal agencies. Under Executive
Order 12580 (52 FR 2923, January 29,
1987) and CERCLA section 120, each
Federal agency is responsible for
carrying out most response actions at
facilities under its own jurisdiction,
custody, or control, although EPA is
responsible for preparing an HRS score
and determining whether the facility is
placed on the NPL. EPA generally is not
the lead agency at Federal Facilities
Section sites, and its role at such sites
is accordingly less extensive than at
other sites.

D. How Are Sites Listed on the NPL?

There are three mechanisms for
placing sites on the NPL for possible
remedial action (see 40 CFR 300.425(c)
of the NCP): (1) A site may be included
on the NPL if it scores sufficiently high
on the Hazard Ranking System (““HRS”’),
which EPA promulgated as an appendix
A of the NCP (40 CFR part 300). The
HRS serves as a screening device to
evaluate the relative potential of
uncontrolled hazardous substances to
pose a threat to human health or the
environment. On December 14, 1990 (55
FR 51532), EPA promulgated revisions
to the HRS partly in response to
CERCLA section 105(c), added by
SARA. The revised HRS evaluates four
pathways: Ground water, surface water,
soil exposure, and air. As a matter of
Agency policy, those sites that score
28.50 or greater on the HRS are eligible
for the NPL; (2) Each State may
designate a single site as its top priority
to be listed on the NPL, regardless of the
HRS score. This mechanism, provided
by the NCP at 40 CFR 300.425(c)(2)
requires that, to the extent practicable,
the NPL include within the 100 highest
priorities, one facility designated by
each State representing the greatest
danger to public health, welfare, or the
environment among known facilities in
the State (see 42 U.S.C. 9605(a)(8)(B));

(3) The third mechanism for listing,
included in the NCP at 40 CFR
300.425(c)(3), allows certain sites to be
listed regardless of their HRS score, if
all of the following conditions are met:

* The Agency for Toxic Substances
and Disease Registry (ATSDR) of the
U.S. Public Health Service has issued a
health advisory that recommends
dissociation of individuals from the
release.

* EPA determines that the release
poses a significant threat to public
health.

» EPA anticipates that it will be more
cost-effective to use its remedial
authority than to use its removal
authority to respond to the release.
EPA promulgated an original NPL of
406 sites on September 8, 1983 (48 FR
40658). The NPL has been expanded
since then, most recently on October 22,
1999 (64 FR 56966).

E. What Happens to Sites on the NPL?

A site may undergo remedial action
financed by the Trust Fund established
under CERCLA (commonly referred to
as the “Superfund”) only after it is
placed on the NPL, as provided in the
NCP at 40 CFR 300.425(b)(1).
(“Remedial actions” are those
“consistent with permanent remedy,
taken instead of or in addition to
removal actions. * * *” 42 U.S.C.
9601(24).) However, under 40 CFR
300.425(b)(2) placing a site on the NPL
“does not imply that monies will be
expended.” EPA may pursue other
appropriate authorities to remedy the
releases, including enforcement action
under CERCLA and other laws.

F. How Are Site Boundaries Defined?

The NPL does not describe releases in
precise geographical terms; it would be
neither feasible nor consistent with the
limited purpose of the NPL (to identify
releases that are priorities for further
evaluation), for it to do so.

Although a CERCLA ““facility” is
broadly defined to include any area
where a hazardous substance release has
“come to be located” (CERCLA section
101(9)), the listing process itself is not
intended to define or reflect the
boundaries of such facilities or releases.
Of course, HRS data (if the HRS is used
to list a site) upon which the NPL
placement was based will, to some
extent, describe the release(s) at issue.
That is, the NPL site would include all
releases evaluated as part of that HRS
analysis.

When a site is listed, the approach
generally used to describe the relevant
release(s) is to delineate a geographical
area (usually the area within an
installation or plant boundaries) and
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identify the site by reference to that
area. As a legal matter, the site is not
coextensive with that area, and the
boundaries of the installation or plant
are not the “boundaries” of the site.
Rather, the site consists of all
contaminated areas within the area used
to identify the site, as well as any other
location to which contamination from
that area has come to be located, or from
which that contamination came.

In other words, while geographic
terms are often used to designate the site
(e.g., the “Jones Co. plant site”’) in terms
of the property owned by a particular
party, the site properly understood is
not limited to that property (e.g., it may
extend beyond the property due to
contaminant migration), and conversely
may not occupy the full extent of the
property (e.g., where there are
uncontaminated parts of the identified
property, they may not be, strictly
speaking, part of the “site””). The “site”
is thus neither equal to nor confined by
the boundaries of any specific property
that may give the site its name, and the
name itself should not be read to imply
that this site is coextensive with the
entire area within the property
boundary of the installation or plant.
The precise nature and extent of the site
are typically not known at the time of
listing. Also, the site name is merely
used to help identify the geographic
location of the contamination. For
example, the “Jones Co. plant site,”
does not imply that the Jones company
is responsible for the contamination
located on the plant site.

EPA regulations provide that the
“nature and extent of the problem
presented by the release”” will be
determined by a Remedial Investigation/
Feasibility Study (“RI/FS’’) as more
information is developed on site
contamination (40 CFR 300.5). During
the RI/FS process, the release may be
found to be larger or smaller than was
originally thought, as more is learned
about the source(s) and the migration of
the contamination. However, this
inquiry focuses on an evaluation of the
threat posed; the boundaries of the
release need not be exactly defined.
Moreover, it generally is impossible to
discover the full extent of where the
contamination ‘“has come to be located”
before all necessary studies and
remedial work are completed at a site.
Indeed, the boundaries of the
contamination can be expected to
change over time. Thus, in most cases,
it may be impossible to describe the
boundaries of a release with absolute
certainty.

Further, as noted above, NPL listing
does not assign liability to any party or
to the owner of any specific property.

Thus, if a party does not believe it is
liable for releases on discrete parcels of
property, supporting information can be
submitted to the Agency at any time
after a party receives notice it is a
potentially responsible party.

For these reasons, the NPL need not
be amended as further research reveals
more information about the location of
the contamination or release.

G. How Are Sites Removed From the
NPL?

EPA may delete sites from the NPL
where no further response is
appropriate under Superfund, as
explained in the NCP at 40 CFR
300.425(e). This section also provides
that EPA shall consult with states on
proposed deletions and shall consider
whether any of the following criteria
have been met: (i) Responsible parties or
other persons have implemented all
appropriate response actions required;
(ii) All appropriate Superfund-financed
response has been implemented and no
further response action is required; or
(iii) The remedial investigation has
shown the release poses no significant
threat to public health or the
environment, and taking of remedial
measures is not appropriate. As of
January 19, 2000, the Agency has
deleted 206 sites from the NPL.

H. Can Portions of Sites Be Deleted
From the NPL as They Are Cleaned Up?

In November 1995, EPA initiated a
new policy to delete portions of NPL
sites where cleanup is complete (60 FR
55465, November 1, 1995). Total site
cleanup may take many years, while
portions of the site may have been
cleaned up and available for productive
use. As of January 19, 2000, EPA has
deleted portions of 18 sites.

I. What Is the Construction Completion
List (CCL)?

EPA also has developed an NPL
construction completion list (“CCL”) to
simplify its system of categorizing sites
and to better communicate the
successful completion of cleanup
activities (58 FR 12142, March 2, 1993).
Inclusion of a site on the CCL has no
legal significance.

Sites qualify for the CCL when: (1)
Any necessary physical construction is
complete, whether or not final cleanup
levels or other requirements have been
achieved; (2) EPA has determined that
the response action should be limited to
measures that do not involve
construction (e.g., institutional
controls); or (3) The site qualifies for
deletion from the NPL.

Of the 206 sites that have been
deleted from the NPL, 197 sites were

deleted because they have been cleaned
up (the other 9 sites were deleted based
on deferral to other authorities and are
not considered cleaned up). As of
January 19, 2000, there are a total of 676
sites on the CCL. This total includes the
197 deleted sites. For the most up-to-
date information on the CCL, see EPA’s
Internet site at http://www.epa.gov/
superfund.

II. Public Review/Public Comment

A. Can I Review the Documents
Relevant to This Proposed Rule?

Yes, documents that form the basis for
EPA’s evaluation and scoring of the sites
in this rule are contained in dockets
located both at EPA Headquarters in
Washington, DC and in the Regional
offices.

B. How Do I Access the Documents?

You may view the documents, by
appointment only, in the Headquarters
or the Regional dockets after the
appearance of this proposed rule. The
hours of operation for the Headquarters
docket are from 9 a.m. to 4 p.m.,
Monday through Friday excluding
Federal holidays. Please contact the
Regional dockets for hours.

Following is the contact information
for the EPA Headquarters docket:
Docket Coordinator, Headquarters, U.S.
EPA CERCLA Docket Office, Crystal
Gateway #1, 1st Floor, 1235 Jefferson
Davis Highway, Arlington, VA 22202,
703/603—9232. (Please note this is a
visiting address only. Mail comments to
EPA Headquarters as detailed at the
beginning of this preamble.)

The contact information for the
Regional dockets is as follows:

Barbara Callahan, Region 1 (CT, ME,
MA, NH, RI, VT), U.S. EPA, Records
Center, Mailcode HSC, One Congress
Street, Suite 1100, Boston, MA
02114-2023; 617/918-1356

Ben Conetta, Region 2 (N], NY, PR, VI),
U.S. EPA, 290 Broadway, New York,
NY 10007-1866; 212/637—4435

Dawn Shellenberger (GCI), Region 3
(DE, DC, MD, PA, VA, WV), U.S. EPA,
Library, 1650 Arch Street, Mailcode
3PM52, Philadelphia, PA 19103; 215/
814-5364.

Joellen O’Neill, Region 4 (AL, FL, GA,
KY, MS, NG, SC, TN), U.S. EPA, 61
Forsyth Street, SW, 9th floor, Atlanta,
GA 30303; 404/562—-8127.

Region 5 (IL, IN, MI, MN, OH, WI), U.S.
EPA, Records Center, Waste
Management Division 7-J, Metcalfe
Federal Building, 77 West Jackson
Boulevard, Chicago, IL 60604; 312/
886-7570.

Brenda Cook, Region 6 (AR, LA, NM,
OK, TX), U.S. EPA, 1445 Ross
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Avenue, Mailcode 6SF-RA, Dallas, TX

75202—-2733; 214/665-7436.

Carole Long, Region 7 (IA, KS, MO, NE),
U.S. EPA, 901 North 5th Street,
Kansas City, KS 66101; 913/551-7224.

David Williams, Region 8 (CO, MT, ND,
SD, UT, WY), U.S. EPA, 999 18th
Street, Suite 500, Mailcode 8EPR-SA,
Denver, CO 80202—-2466; 303/312—
6757.

Carolyn Douglas, Region 9 (AZ, CA, HI,
NV, AS, GU), U.S. EPA, 75 Hawthorne
Street, San Francisco, CA 94105; 415/
744-2343.

David Bennett, Region 10 (AK, ID, OR,
WA), U.S. EPA, 11th Floor, 1200 6th
Avenue, Mail Stop ECL-115, Seattle,
WA 98101; 206/553—2103.

You may also request copies from
EPA Headquarters or the Regional
dockets. An informal request, rather
than a formal written request under the
Freedom of Information Act, should be
the ordinary procedure for obtaining
copies of any of these documents.

C. What Documents Are Available for
Public Review at the Headquarters
Docket?

The Headquarters docket for this rule
contains: HRS score sheets for the
proposed site; a Documentation Record
for the site describing the information
used to compute the score; information
for any site affected by particular
statutory requirements or EPA listing
policies; and a list of documents
referenced in the Documentation
Record.

D. What Documents Are Available for
Public Review at the Regional Dockets?

The Regional dockets for this rule
contain all of the information in the
Headquarters docket, plus, the actual

document if, and when, the site is listed
on the NPL.

G. What Should I Consider When
Preparing My Comments?

Comments that include complex or
voluminous reports, or materials
prepared for purposes other than HRS
scoring, should point out the specific
information that EPA should consider
and how it affects individual HRS factor
values or other listing criteria
(Northside Sanitary Landfill v. Thomas,
849 F.2d 1516 (D.C. Cir. 1988)). EPA
will not address voluminous comments
that are not specifically cited by page
number and referenced to the HRS or
other listing criteria. EPA will not
address comments unless they indicate
which component of the HRS
documentation record or what
particular point in EPA’s stated
eligibility criteria is at issue.

H. Can I Submit Comments After the
Public Comment Period Is Over?

Generally, EPA will not respond to
late comments. EPA can only guarantee
that it will consider those comments
postmarked by the close of the formal
comment period. EPA has a policy of
not delaying a final listing decision
solely to accommodate consideration of
late comments.

I. Can I View Public Comments
Submitted by Others?

During the comment period,
comments are placed in the
Headquarters docket and are available to
the public on an “as received” basis. A
complete set of comments will be
available for viewing in the Regional
docket approximately one week after the
formal comment period closes.

reference documents containing the data J. Can I Submit Comments Regarding

principally relied upon and cited by
EPA in calculating or evaluating the
HRS score for the sites. These reference
documents are available only in the
Regional dockets.

E. How Do I Submit My Comments?

Comments must be submitted to EPA
Headquarters as detailed at the
beginning of this preamble in the
“Addresses” section. Please note that
the addresses differ according to method
of delivery. There are two different
addresses that depend on whether
comments are sent by express mail or by
postal mail.

F. What Happens to My Comments?

EPA considers all comments received
during the comment period. Significant
comments will be addressed in a
support document that EPA will publish
concurrently with the Federal Register

Sites Not Currently Proposed to the
NPL?

In certain instances, interested parties
have written to EPA concerning sites
which were not at that time proposed to
the NPL. If those sites are later proposed
to the NPL, parties should review their
earlier concerns and, if still appropriate,
resubmit those concerns for
consideration during the formal
comment period. Site-specific
correspondence received prior to the
period of formal proposal and comment
will not generally be included in the
docket.

III. Contents of This Proposed Rule

A. Proposed Additions to the NPL

With today’s proposed rule, EPA is
proposing to add 8 new sites to the NPL;
6 sites to the General Superfund Section
of the NPL and 2 sites to the Federal

Facilities Section. The sites are being
proposed based on HRS scores of 28.50
or above. The sites being proposed in
this rule are presented in Table 1 and
Table 2 which both follow this
preamble.

B. Status of NPL

A final rule published elsewhere in
today’s Federal Register finalizes 10
sites to the NPL; resulting in an NPL of
1,226 final sites; 1,067 in the General
Superfund Section and 159 in the
Federal Facilities Section. With this
proposal of 8 new sites, there are now
55 sites proposed and awaiting final
agency action, 48 in the General
Superfund Section and 7 in the Federal
Facilities Section. Final and proposed
sites now total 1,281. (These numbers
reflect the status of sites as of January
19, 2000. Sites deletions may affect
these numbers at time of publication in
the Federal Register.)

IV. Executive Order 12866

A. What Is Executive Order 128667

Under Executive Order 12866, (58 FR
51735 (October 4, 1993)) the Agency
must determine whether a regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

B. Is This Proposed Rule Subject to
Executive Order 12866 Review?

No, the Office of Management and
Budget (OMB) has exempted this
regulatory action from Executive Order
12866 review.

V. Unfunded Mandates
A. What Is the Unfunded Mandates
Reform Act (UMRA)?

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
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Federal Agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year. Before EPA
promulgates a rule for which a written
statement is needed, section 205 of the
UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

B. Does UMRA Apply to This Proposed
Rule?

No, EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments in the aggregate, or
by the private sector in any one year.
This rule will not impose any federal
intergovernmental mandate because it
imposes no enforceable duty upon State,
tribal or local governments. Listing a
site on the NPL does not itself impose
any costs. Listing does not mean that
EPA necessarily will undertake
remedial action. Nor does listing require
any action by a private party or
determine liability for response costs.
Costs that arise out of site responses
result from site-specific decisions
regarding what actions to take, not

directly from the act of listing a site on
the NPL.

For the same reasons, EPA also has
determined that this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. In addition, as discussed
above, the private sector is not expected
to incur costs exceeding $100 million.
EPA has fulfilled the requirement for
analysis under the Unfunded Mandates
Reform Act.

VI. Effect on Small Businesses

A. What Is the Regulatory Flexibility
Act?

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

B. Has EPA Conducted a Regulatory
Flexibility Analysis for This Rule?

No. While this rule proposes to revise
the NPL, an NPL revision is not a
typical regulatory change since it does
not automatically impose costs. As
stated above, adding sites to the NPL
does not in itself require any action by
any party, nor does it determine the
liability of any party for the cost of
cleanup at the site. Further, no
identifiable groups are affected as a
whole. As a consequence, impacts on
any group are hard to predict. A site’s
inclusion on the NPL could increase the
likelihood of adverse impacts on
responsible parties (in the form of
cleanup costs), but at this time EPA
cannot identify the potentially affected
businesses or estimate the number of
small businesses that might also be
affected.

The Agency does expect that placing
the sites in this proposed rule on the
NPL could significantly affect certain
industries, or firms within industries,
that have caused a proportionately high

percentage of waste site problems.
However, EPA does not expect the
listing of these sites to have a significant
economic impact on a substantial
number of small businesses.

In any case, economic impacts would
occur only through enforcement and
cost-recovery actions, which EPA takes
at its discretion on a site-by-site basis.
EPA considers many factors when
determining enforcement actions,
including not only a firm’s contribution
to the problem, but also its ability to
pay. The impacts (from cost recovery)
on small governments and nonprofit
organizations would be determined on a
similar case-by-case basis.

For the foregoing reasons, I hereby
certify that this proposed rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. Therefore, this
proposed regulation does not require a
regulatory flexibility analysis.

VII. National Technology Transfer and
Advancement Act

A. What Is the National Technology
Transfer and Advancement Act?

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note),
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

B. Does the National Technology
Transfer and Advancement Act Apply
to This Proposed Rule?

No. This proposed rulemaking does
not involve technical standards.
Therefore, EPA did not consider the use
of any voluntary consensus standards.

VIII. Executive Order 12898

A. What Is Executive Order 128987

Under Executive Order 12898,
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations,” as well as through EPA’s
April 1995, “Environmental Justice
Strategy, OSWER Environmental Justice
Task Force Action Agenda Report,” and
National Environmental Justice
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Advisory Council, EPA has undertaken
to incorporate environmental justice
into its policies and programs. EPA is
committed to addressing environmental
justice concerns, and is assuming a
leadership role in environmental justice
initiatives to enhance environmental
quality for all residents of the United
States. The Agency’s goals are to ensure
that no segment of the population,
regardless of race, color, national origin,
or income, bears disproportionately
high and adverse human health and
environmental effects as a result of
EPA’s policies, programs, and activities,
and all people live in clean and
sustainable communities.

B. Does Executive Order 12898 Apply to
this Proposed Rule?

No. While this rule proposes to revise
the NPL, no action will result from this
proposal that will have
disproportionately high and adverse
human health and environmental effects
on any segment of the population.

IX. Executive Order 13045
A. What Is Executive Order 130457

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) is determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

B. Does Executive Order 13045 Apply to
This Proposed Rule?

This proposed rule is not subject to
E.O. 13045 because it is not an
economically significant rule as defined
by E.O. 12866, and because the Agency
does not have reason to believe the
environmental health or safety risks
addressed by this proposed rule present
a disproportionate risk to children.

X. Paperwork Reduction Act

A. What Is the Paperwork Reduction
Act?

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an agency may not conduct or
sponsor, and a person is not required to

respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s regulations, after
initial display in the preamble of the
final rules, are listed in 40 CFR part 9.
The information collection requirements
related to this action have already been
approved by OMB pursuant to the PRA
under OMB control number 2070-0012
(EPA ICR No. 574).

B. Does the Paperwork Reduction Act
Apply to This Proposed Rule?

No. EPA has determined that the PRA
does not apply because this rule does
not contain any information collection
requirements that require approval of
the OMB.

XI. Executive Orders on Federalism

What Are The Executive Orders on
Federalism and Are They Applicable to
This Proposed Rule?

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
the Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local and tribal
governments, the nature of their
concerns, any written communications
from the governments, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
State, local and tribal governments ““to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.”

This proposed rule does not create a
mandate on State, local or tribal
governments. The proposed rule does
not impose any enforceable duties on
these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this proposed rule.

On August 4, 1999, President Clinton
issued a new executive order on
federalism, Executive Order 13132, [64
FR 43255 (August 10, 1999),] which will
take effect on November 2, 1999. In the

interim, the current Executive Order
12612 [52 FR 41685 (October 30, 1987),]
on federalism still applies. This
proposed rule will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 12612. This proposed
rule will not result in the imposition of
any additional requirements on any
State, local governments or other
political subdivisions within any State.
Accordingly, the requirements of
section 6(c) of Executive Order 12612 do
not apply to this proposed rule.

XII. Executive Order 13084

What is Executive Order 13084 and Is It
Applicable to this Proposed Rule?

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

This proposed rule does not
significantly or uniquely affect the
communities of Indian tribal
governments because it does not
significantly or uniquely affect their
communities. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this proposed rule.
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TABLE 1.—NATIONAL PRIORITIES LIST PROPOSED RULE NO. 31, GENERAL SUPERFUND SECTION
State Site name City/county

Ouachita Nevada WOOU TIEALET .........cciiiiiiiiiiie et ettt e et e ettt e e sae e e e aabeeeatbeeeabeeeesnseeeeasseeeabeeeeanseeeas Reader.
Alaric Area Ground Water Plume .. Tampa.
Callaway & SON DIUM SEIVICE .......cciiiiiiiiiieiiie ittt ettt ettt et sb e et e et sbe e e b e saeeeaes Lake Alfred.
Landia ChemiCal COMPANY .....coiiiiiieiii ittt ae et e bt b e she e e bt e eabe e be e e bt e sbeeenbeeenbeebeesanean Lakeland.
Old Roosevelt Field Contaminated Ground Water Area .... Garden City.
Big JOhN Salvage—HOUIt ROAA .........couiiiiiiiiiie ettt sbeesane s Fairmont.

Number of Sites Proposed to General Superfund Section: 6.

TABLE 2.—NATIONAL PRIORITIES LIST PROPOSED RULE NO. 31, FEDERAL FACILITIES SECTION

State Site name City/county
VA St. Juliens Creek ANNEX (U.S. NAVY) ....viiiiiiiiiiii ettt et re e Chesapeake.
VA Naval Weapons Station Yorktown—Cheatham ANNEX ..........ccoiiiiiiiiiieiieeee e Williamsburg.

Number of Sites Proposed to Federal Facilities Section: 2.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, hazardous waste,
Intergovernmental relations, Natural
resources, Oil pollution, penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

Dated: January 28, 2000.
Timothy Fields, Jr.,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

[FR Doc. 00-2475 Filed 2—3-00; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 96
RIN 0930-AA04

Application Deadline for SAPT Block
Grant Program
AGENCY: HHS.

ACTION: Notice of proposed rule
making.

SUMMARY: The Substance Abuse and
Mental Health Services Administration
(SAMHSA) (formerly, the Alcohol, Drug
Abuse and Mental Health
Administration (ADAMHA)) has
permitted applicants for its Substance
Abuse Prevention and Treatment
(SAPT) Block Grant program to submit
an application for a grant as late as
March 31 of the fiscal year for which it
is applying. Starting with the fiscal year
2001 applications, SAMHSA is

proposing a new date for receipt of the
applications for SAPT Block Grants of
October 1 of the fiscal year for which
Block Grant funding is being requested.
However, the deadline for two
application components required to be
submitted by that due date may be
extended for a limited period, not to
extend beyond December 31 of the same
fiscal year when good cause is
demonstrated.

DATES: Written comments must be
received on or before March 20, 2000.
ADDRESSES: Written comments on the
proposed rule must be sent to Thomas
M. Reynolds, Room 13C-20, Parklawn
Bldg., 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Thomas M. Reynolds. (301) 443-0179.
SUPPLEMENTARY INFORMATION: When
SAMHSA first implemented the SAPT
Block Grant program, a primary concern
was affording States sufficient time to
develop the increased information
required to apply for a grant under this
program as compared to the generally
less detailed application required under
the predecessor ADMS Block Grant
program administered by ADAMHA 1.
This was accomplished by affording
States the opportunity to delay
submitting their applications to as late
as March 31, fully six months into the
fiscal year for which funding is
requested (See 45 CFR 96.122(d). This
relatively late receipt date results in
insufficient time to administer the SAPT

1The ADAMHA Reorganization Act, Pub. L. 102—
321 (July 10, 1992), established SAMHSA as a
successor-in-interest to ADAMHA for the purpose,
inter alia, of administering the services oriented
functions previously the responsibility of
ADAMHA and created two block grant programs
including the SAPT program (now administered by
SAMHSA) to replace the ADMS Block Grant
program.

Block Grant program in accordance with
all the governing provisions of law. This
is most noted under circumstances
calling for the clarification of
application data and, if necessary, the
conduct of hearings related to certain
adverse decisions needing resolution by
the end of the fiscal year. A tentative
adverse decision requires that the
applicant be provided an opportunity
for a hearing consistent with section
1945(e) of the Public Health Service
(PHS) Act, and there remains, as a
practical matter, insufficient time in the
fiscal year to provide a hearing, reach a
final decision, and possibly redistribute
withheld funds to the remaining
applicants as provided by law (see
section 1944 of the PHS Act).

States are now fully aware of the
application requirements and can
reasonably be expected to respond to an
earlier submission date. However, if a
State determines that it will not be able
to submit by October 1 either the report
as required at 45 CFR 96.130(e) on
Synar enforcement efforts and State
success in reducing youth access to
tobacco products during the preceding
fiscal year, or the information on State
expenditures during the preceding year
as required at 45 CFR 96.134(d), the
State may request an extension of the
due date(s) for a limited period, not to
extend past December 31 of the fiscal
year for which application is made. The
request for the extension must be signed
by the official with the authority to
apply for the grant or the Governor, and
must be submitted no later than
September 1 of the prior fiscal year. The
extension request must state for which
requirement the extension is requested;
include an explanation of why the State
is unable to comply with the due date
of October 1; state the date of
submission the State is requesting; and
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discuss whether there are steps the State
can take to avoid requiring an extension
in future years.

Due date extensions for these
requirements shall be granted in writing
by the SAMHSA official with delegated
authority to grant the extension.

The Department considered several
alternatives for addressing the issue of
timely application submission including
an inflexible deadline without provision
for extension, and no change in the
current due date in recognition of State
indications that timely submission of
these reports can be more difficult for
some States than others. It is SAMHSA’s
intent to move the application date to
October 1 as proposed by this notice
unless comments provide compelling
reasons to do otherwise. Therefore,
States should be preparing to submit
their applications by October 1, 2000 for
fiscal year 2001 funding.

Economic Impact

This rule does not have cost
implications for the economy of $100
million or otherwise meet the criteria
for a major rule under Executive Order
12291, and therefore does not require a
regulation impact analysis. Further, this
regulation will not have a significant
impact on a substantial number of small
entities, and therefore does not require
a regulatory flexibility analysis under
the Regulatory Flexibility Act of 1980.

Federalism Impact

This regulation would require States
to submit their applications for
Substance Abuse Prevention and
Treatment Block Grant funds by October
1 of the fiscal year for which they are
seeking funds. States in the past have
had until March 31 to submit the
application. This late due date (March
31) does not give the agency sufficient
time to carry out its responsibilities
under the law.

SAMHSA consulted with the State
organizations in the development of
legislative proposals concerning the
application due date and in the crafting
of this NPRM. Most States indicated that
they have become familiar with the
application and that it would not be an
undue hardship on them to meet this
new requirement if there can be an
extension until December 31 with

regard to both maintenance of effort and
Synar information. Since proposed
Section 96.122(d) allows for such an
extension with regard to these elements
of the applications, we do not believe
that there is a significant Federalism
impact.

Regulatory Evaluation

This proposal is not a significant
regulatory action under Section 3(f) of
the Executive Order 12866 and does not
require an assessment of the potential
costs and benefits under Section 6(a)(3)
of that Order and so has been exempted
from review by the Office of
Management and Budget under that
Order.

Paperwork Reduction Act of 1995

This proposed rule contains
information collections which are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(the PRA)(44 U.S.C. 3507(d)). The title,
description and respondent description
of the information collections are shown
in the following paragraphs with an
estimate of the annual reporting and
recordkeeping burden. Included in the
estimate is the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

Title: Application Deadline for SAPT
Block Grant Program

Description: The Secretary is
proposing to issue regulations to change
the receipt date of SAPT Block Grant
applications starting with the Federal
Fiscal Year (FY) 2001 from March 31 to
October 1. All elements of the
application reporting requirements
would be due October 1. However,
States may request an extension of time
for reporting State expenditures
necessary to determine compliance with
the Maintenance of Effort (MOE)
requirement and/or to submit required
Synar information for a period up to
December 31. This change will allow
HHS to review grant applications and
make grant awards to all States earlier
in the fiscal year. It will also provide
additional time for sufficient planning
in the event of any penalty actions that
may be required, while recognizing the

ANNUAL REPORTING BURDEN

inability of some States to report the
MOE and Synar data prior to December
31.

Description of Respondents: State and
tribal governments.

Response burden estimate:
Information collection language for the
current rule is approved by OMB under
control number 0930-0165 (Synar
reporting requirements on youth access
to tobacco) and control number 0930—
0162 (for all other aspects of the annual
application). The Substance Abuse
Prevention and Treatment Block Grant
uniform application format for FY
2000-FY 2002 is approved by OMB
under control number 0930-0080. None
of the specifics of these reporting
requirements are being changed. Only
the due date of the uniform application
is impacted by this proposed rule.

At present, approximately half of all
eligible block grant applicants routinely
submit their uniform application for
block grant funds on or before
September 30 of the fiscal year
preceding the fiscal year for which they
are applying for funds. Approximately
one half of all eligible applicants submit
their uniform applications between
October 1 and March 31 of the fiscal
year for which block grant funds are
being made available.

SAMHSA recognizes that the earlier
receipt date will have an impact on the
applicants, particularly those that have
typically submitted their uniform
application after September 30. Since
the contents of the uniform application
are not changing, it is difficult to
estimate the additional response burden
and associated costs for the first year of
this change of receipt date (no
additional burden is estimated for this
change for future years). Therefore, a
nominal response burden for each
applicant of one hour is provided. In
addition, it is conservatively assumed
that all applicants will request an
extension of the MOE and Synar
reporting, and one hour is estimated for
preparation of such a request.

Thus, for the first year of
implementation, total response burden
is estimated at 120 hours. For
subsequent years, the burden estimate is
60 hours. Comments on these estimates
are invited.

Responses
P No. of Hours per
45 CFR Citation and Purpose per Total hours
respondents respondent response
96.122(d) Due date for annual rePOrt ..........cocveiiiiiiienie e 60 1 1 60
96.122(d) Extension requests associated with MOE and Synar .. 60 1 1 60
TOAI ettt B0 | oo | e 120
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As required by section 3507(d) of the
PRA, the Secretary has submitted a copy
of this proposed rule to OMB for its
review. Comments on the information
collection requirements are specifically
solicited in order to: (1) Evaluate
whether the proposed collection of
information is necessary for the proper
performance of HHS functions,
including whether the information will
have practical utility; (2) evaluate the
accuracy of the HHS estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(3) enhance the quality, utility, and
clarity of the information to be
collected; and (4) minimize the burden
of the collection of information on those
who are to respond, including the use
of appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if OMB receives it within 30 days
of publication. This does not affect the
deadline for the public to comment to
HHS on the proposed regulations.

Organizations and individuals
desiring to submit comments on the
information collection requirements
should direct them to the Office of
Information and Regulatory Affairs,
OMB. (address above).

List of Subjects in 45 CFR Part 96

Administrative practice and
procedure, Grant programs—health,
Health care.

Dated: January 31, 2000.

Donna E. Shalala,
Secretary.

For the reasons set forth in the
preamble, the Department proposes to
amend Subpart L of Part 96 of Title 45
of the Code of Federal Regulations as
follows:

PART 96—BLOCK GRANTS

Subpart L—Substance Abuse
Prevention and Treatment Block Grant

1. The authority citation for Subpart
L of Part 96 continues to read as follows:

Authority: 42 U.S.C. 300x—21 to 300x—35
and 300x-51 to 300x—64.

2. Section 96.122 (d) is revised to read
as follows:

§96.122 Application content and
procedure.

* * * * *

(d) The application (in substantial
compliance with the statutory and
regulatory provisions for the Block
Grant) shall for fiscal years through
fiscal year 2000, be submitted no later
than March 31 of the fiscal year for
which the State is applying. Beginning
with the fiscal year 2001 application, all
required components for a complete
application must be submitted no later
than October 1 of the fiscal year for
which Block Grant funding is being
requested. The submission date for the
report required by § 96.130(e) to be
submitted with the application and/or
the information required by § 96.134(b)
may be extended for good cause shown
in a request signed by the official
authorized to apply for the Block Grant
funding on behalf of the State, or the
Governor. The State should request an
extension for only the amount of time
necessary. In no event will an extension
be granted past December 31 of the
fiscal year for which application is
made. All requests to extend the due
date must be submitted no later than
September 1 of the prior fiscal year and
addressed to the same address as
specified for the grant application.
Extension requests must state for which
requirement an extension is sought, the
date of submission sought, why the
State is unable to meet the October 1
due date, and discuss if there are steps
the State will be able to take to avoid
requiring an extension in future years,
or if not, why not. Extension requests
complying with these requirements will
be acted upon no later than September
20 of the fiscal year prior to the year for
which application is to be made. Due
date extensions regarding the § 96.130(e)
report and regarding the § 96.134(d)
information shall only be granted in
writing. In order for an applicant to
have complied with the requirements of
section 1932(a)(1) of the Public Health
Service Act (42 U.S.C. 300x-32(a)(2)), it
is necessary that the components of the
application have been submitted by the
date indicated or as extended pursuant
to the above.

* * * * *

[FR Doc. 00—-2444 Filed 2—1-00; 10:25 am]
BILLING CODE 4162-20-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 12-Month Finding for a
Petition To List the Black-Tailed Prairie
Dog as Threatened

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 12-month petition
finding.

SUMMARY: We, the Fish and Wildlife
Service, announce a 12-month finding
for a petition to list the black-tailed
prairie dog (Cynomys ludovicianus) as
threatened throughout its range under
the Endangered Species Act of 1973, as
amended (Act). After reviewing all
available scientific and commercial
information, we have determined that
listing this species is warranted but
precluded by other higher priority
actions to amend the Lists of
Endangered and Threatened Wildlife
and Plants. Upon publication of this
notice of 12-month petition finding, the
black-tailed prairie dog will be added to
our candidate species list.

This decision is based on—the
number, variety, and significance of
threats affecting the species, especially
sylvatic plague (an exotic disease to
which the species has no resistance) and
inadequate regulatory mechanisms
(some areas mandate eradication);
evidence of recent general population
declines in a significant portion of the
species’ range; and cumulative
rangewide population data indicating
overall population declines since 1980.

DATES: The finding announced in this
document was made on February 4,
2000.

ADDRESSES: You may submit data,
information, comments, or questions
concerning this finding to the Field
Supervisor, U.S. Fish and Wildlife
Service, 420 South Garfield, Suite 400,
Pierre, South Dakota 57501. You may
inspect the petition finding, supporting
data, and comments by appointment
during normal business hours at the
above address. The petition finding also
will be available at the Service’s Region
6 website at <www.r6.fws.gov/
btprairiedog>.

FOR FURTHER INFORMATION CONTACT: Pete
Gober, Field Supervisor, South Dakota
Field Office (see ADDRESSES section),
telephone (605) 224-8693, extension 24,
or facsimile (605) 224—9974.

SUPPLEMENTARY INFORMATION:
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Background

On July 31, 1998, we received a
petition dated July 30, 1998, from the
National Wildlife Federation (National
Wildlife Federation 1998). The
Petitioner requested that we list the
black-tailed prairie dog as threatened
throughout its range. The Petitioner also
requested that the species be afforded
emergency listing. Section 4 of the Act
and regulations at 50 CFR 424 do not
provide for petitions to request the
listing of species on an emergency basis.
However, section (4)(b)(7) of the Act and
the Service’s Listing Priority Guidance
(63 FR 25502) direct that all petitions
are to be reviewed to determine if an
emergency listing is appropriate. We
determined and advised the Petitioner
by letter dated August 27, 1998, that it
would be inappropriate to list this
species on an emergency basis given its
then known status. On September 16,
1999, the Petitioner requested that we
readdress this issue based on reports of
increased control efforts (Graber,
National Wildlife Federation, in litt.
1999). We have reevaluated information
available regarding this subject and
determined that emergency listing of the
species is not appropriate at this time.

Section 4(b)(3)(A) of the Act requires
that, for any petition to revise the List
of Threatened and Endangered Species
containing substantial scientific and
commercial information that listing may
be warranted, we make a positive 90-
day finding and initiate a status review
of the species. We published a notice of
a positive 90-day finding on the subject
petition in the Federal Register on
March 25, 1999 (64 CFR 14425).
Accordingly, the subject petition
requires a 12-month administrative
finding pursuant to section 4(b)(3)(B) on
whether the petitioned action is—(I) not
warranted, (ii) warranted, or (iii)
warranted but precluded from
immediate proposal by other higher
priority efforts to revise the List of
Threatened and Endangered Species.
When we find a petition to list a species
is warranted but precluded, the species
is designated a candidate species.

We believe that sufficient information
is currently available to support a
finding that listing the black-tailed
prairie dog as threatened is warranted,
but that a proposed rule at this time is
precluded by work on other higher
priority listing actions. We will
reevaluate the status of the species in 1
year. The information contained in this
notice is a summary of the information
in the 12-month finding.

The National Wildlife Federation
petition presented extensive
information regarding the biology of the

black-tailed prairie dog. This
information included a description of
the species and its range, as well as
comments related to its population
biology and trend. The Petitioner noted
that the species still occurs
intermittently throughout most of its
historic range, although much reduced
in numbers and in the amount of habitat
that it occupies. The Petitioner
contrasted reports that the black-tailed
prairie dog once occupied as much as
100-200 million acres (ac) (40-80
million hectares (ha)) of the western
North American prairie with current
estimates of occupied habitat and
concluded that the species’ habitat has
been reduced by at least 99 percent. The
Petitioner attributed reductions in
occupied habitat to habitat loss and
degradation related to the conversion of
prairie grasslands to farmland, extensive
control, disease, urban development,
unregulated shooting, and other factors.

On August 26, 1998, we received
another petition regarding the black-
tailed prairie dog from the Biodiversity
Legal Foundation, the Predator Project,
and Jon C. Sharps (Biodiversity Legal
Foundation et al. 1998). They requested
that we list the black-tailed prairie dog
as threatened throughout its known
historic range in the contiguous United
States. We accepted this second request
as supplemental information to the
National Wildlife Federation petition.
The Biodiversity Legal Foundation et al.
(1998) provided estimates of historic
and current distribution of the black-
tailed prairie dog, both regionally and
by State. They noted that the species’
populations are impacted by eradication
programs, sylvatic plague, recreational
shooting, land conversion, and natural
predation. The Biodiversity Legal
Foundation (1999) also developed and
submitted a potential plan for black-
tailed prairie dog conservation.

The notice of a 90-day finding that a
petition to list the black-tailed prairie
dog presented substantial information
that appeared in the Federal Register on
March 25, 1999 (64 FR 14424). In this
notice, we requested that any additional
scientific information relevant to a
proposed 12-month administrative
finding be submitted to us by May 24,
1999. We published a notice in the
Federal Register on June 4, 1999 (64 FR
29983), that reopened this period for an
additional 45 days, through July 19,
1999. On October 4, 1999, we again
published a notice that we would accept
additional information, especially
pertaining to a draft black-tailed prairie
dog Conservation Assessment and
Strategy (Strategy) developed by various
States and its effect on the status of the
species (64 FR 53655). This information

collection period closed November 3,
1999.

We received approximately 14,500
comment letters during the
development of this finding. The
following summarizes the sources and
general content of information we
received.

All State wildlife agencies within the
historic range of the black-tailed prairie
dog provided written comments on the
petition. Two State agriculture
departments (New Mexico and
Wyoming) and two State Legislatures
(North Dakota and Wyoming) also
provided comments. In general, the
States opposed listing the black-tailed
prairie dog but supported the
development of conservation measures
for the species. Most information
provided by the States focused on
policy and jurisdictional concerns
rather than on information related to the
biological status of the species.

State wildlife agencies and other
interested parties also developed a
Strategy for conservation of the black-
tailed prairie dog (Van Pelt in prep.).
The actions identified in the current
draft of this Strategy remain tentative
and do not at this time confer any
improved status for the species. Eight of
the 11 participating State wildlife
agencies have signed a Memorandum of
Understanding for the purpose of
implementing the States’ Strategy for
the black-tailed prairie dog. At this time,
the strategy does not include
participation by the States of New
Mexico, North Dakota, and Colorado,
other State (non-wildlife) agencies,
Federal agencies, Tribal agencies, or any
private interests. We recognize the
significant effort that went into the
development of this strategy, and we
believe that the strategy is a positive
step in addressing the conservation
needs of the black-tailed prairie dog. At
this early stage in development of the
strategy, the document lacks
commitments to specific immediate
actions that would affect the status of
the species. We will continue working
with the States and other interested
parties to support the coordinated
conservation efforts of the States.

Three Tribes in South Dakota
provided written comments on the
petition—the Cheyenne River Sioux
Tribe, the Crow Creek Sioux Tribe, and
the Rosebud Sioux Tribe. Information
was provided by these Tribes regarding
distribution and abundance and existing
regulatory mechanisms on and
adjoining their respective Tribal lands.

Several Federal agencies provided
written comments on the petition. The
Bureau of Indian Affairs (BIA)
supported conservation measures and
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acknowledged a possible need to list the
species. The U.S. Forest Service
provided supplemental information
regarding the current status of black-
tailed prairie dogs on National
Grasslands (Sidle, U.S. Forest Service,
in litt. 1999). The National Park Service
provided information on its control
efforts and noted its preference for the
development and implementation of
cooperative management strategies
among State, Tribal, and Federal
agencies rather than a listing of the
species. The Corps of Engineers Omaha
District also reviewed information
provided in the petition, but had no
specific comments.

Twenty-three county agencies (county
commissions and weed/pest councils)
in Colorado, Montana, Nebraska, South
Dakota, and Wyoming provided written
comments on the petition. All county
agencies were opposed to listing the
species. Economic considerations were
a common concern in these comment
letters. Because the Act directs that only
biological considerations are to be
addressed in the listing process, we
cannot address economic considerations
in review of this petition.

One hundred forty-four organizations
(wildlife/conservation or livestock/land
management organizations) provided
written comments on the petition.
Forty-two wildlife/conservation
organizations supported listing of the
black-tailed prairie dogs. Eighty-seven
livestock/land management
organizations were opposed to listing
the species. Fifteen organizations
provided recommendations but did not
indicate a position.

Over 14,300 individuals provided
written comments on the petition.
Approximately 90 percent of all
individuals supported listing the black-
tailed prairie dog as threatened. The
issues most frequently noted in these
letters were impacts from the loss of 99
percent of the species’ habitat,
recreational shooting, control, and
disease. Individuals opposed to listing
the species most frequently expressed
the view that adequate numbers of the
species exist, the species is able to
reproduce rapidly in response to
adverse impacts, sport shooting does not
impact the species, and adverse
economic impacts can occur if the
species is not controlled.

We received approximately 9,000
letters during the third comment period
(October 4 to November 3, 1999). Of
these, 84 mentioned the States’ Strategy,
25 of which opposed the States’
Strategy, mostly due to a perceived lack
of specific conservation measures and
reliance on future, voluntary actions.
Fifty-six letters supported the States’

Strategy, most expressing the view that
the proposed measures were sufficient
to avoid listing and that State
management was preferable to Federal
management. The remaining 3 of the 84
commenters did not express a position.

Taxonomy

Five species of prairie dogs occur in
North America. Prairie dogs are rodents
within the squirrel family (Sciuridae)
and include the black-tailed prairie dog,
the white-tailed prairie dog (Cynomys
leucurus), the Gunnison’s prairie dog (C.
gunnisoni), the Utah prairie dog (C.
parvidens), and the Mexican prairie dog
(C. mexicanus) (Pizzimenti 1975). The
Utah and Mexican prairie dogs are
currently listed as threatened (49 FR
22339) and endangered (35 FR 8495),
respectively. Generally the black-tailed
prairie dog occurs east and north of the
other four species in less arid habitat.

Some scientific literature describes a
subspecies (Cynomys ludovicianus
arizonensis) of the black-tailed prairie
dog. This subspecies, found in
northeastern Mexico (Ceballos et al.
1993), is extirpated in Arizona
(Alexander 1932; Bureau of Sport
Fisheries and Wildlife 1961; Van Pelt,
Arizona Game and Fish Department, in
litt. 1998) and has a remnant population
in southwestern New Mexico (Hall and
Kelson 1959) and in the Trans-Pecos
region of Texas (Davis 1974, Hall and
Kelson 1959). A complex of this
subspecies in Chihuahua, Mexico,
comprises the largest remaining prairie
dog complex of any prairie dog species
(Ceballos and Pacheco 1997).

The remainder of the species is found
in eastern Montana, eastern Wyoming,
eastern Colorado, eastern New Mexico,
southwestern North Dakota, western
and central South Dakota, western and
central Nebraska, western and central
Kansas, western and central Oklahoma,
northwestern Texas, and southwestern
Canada. Although some literature
describes a subspecies, the research that
has focused on evolutionary divergence
(genetic segregation and differentiation
within a taxon) supports categorizing
the black-tailed prairie dog as a
monotypic species. Based on this
research we do not consider this
subspecies separation to be valid. We
consider the species as being
monotypic. For the remainder of this
notice, the use of the common name
“black-tailed prairie dog” includes both
varieties discussed above.

Biology

Prairie dogs are small, stout ground
squirrels. The total length of an adult
black-tailed prairie dog is approximately
14-17 inches. The weight of an

individual ranges from 1 to 3 pounds.
Individual appearances within the
species vary in mixed colors of brown,
black, gray, and white. The black-tipped
tail is characteristic (Hoogland 1995).
Black-tailed prairie dogs are diurnal,
burrowing animals and spend most of
the day above ground. They do not
hibernate as do white-tailed,
Gunnison’s, and Utah prairie dogs
(Hoogland 1995, Tileston and
Lechleitner 1966). The species is very
social, living in population aggregations
called colonies, towns, or villages (King
1955). Groups of colonies comprise a
complex. Historically, they generally
occurred in large colonies that
contained thousands of individuals,
covered hundreds of thousands of acres,
and extended for miles (Bailey 1905).
This description is no longer accurate
for existing black-tailed prairie dog
populations; most colonies are now
much smaller.

The colonial behavior of prairie dogs,
especially the black-tailed prairie dog, is
a significant characteristic of the
species. Colonial behavior offers an
effective defense mechanism by aiding
in the detection of predators and
deterring predators through mobbing
behavior. It increases reproductive
success through cooperative rearing of
juveniles and aids parasite removal via
shared grooming. However, it also has
been noted that this behavior promotes
the transmission of disease, which can
significantly suppress populations
(Olsen 1981, Hoogland 1995).

Several biological factors determine
the reproductive potential of the black-
tailed prairie dog. Females usually do
not breed until their second year and
live 3—4 years (Hoogland 1995, King
1955, Knowles and Knowles 1994).
Females of the species produce a single
litter, usually 4-5 pups, annually
(Hoogland 1995, Knowles and Knowles
1994). Prairie dog dispersal is usually
limited to approximately 3 miles (5
kilometers) or less, and individuals
dispersing from home colonies generally
move into an established colony rather
than attempting to initiate a new colony
(Garrett and Franklin 1988, Hoogland
1995). These limitations could restrict
recruitment of animals into small and
declining isolated populations and favor
the reestablishment of individuals in
nearby, recently abandoned colonies
over the establishment of new, more
distantly located colonies.

Ecology

The extent to which the black-tailed
prairie dog is affected by other species,
particularly ungulates, is largely
unknown. The black-footed ferret
(Mustela nigripes), swift fox (Vulpes
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velox), mountain plover (Charadrius
montanus), ferruginous hawk (Buteo
regalis), burrowing owl (Athene
cunicularia), and numerous other
species are dependent upon prairie dogs
to varying degrees. Although reports
vary as to those species that require
prairie dogs for their survival, at least 9
species depend directly on prairie dogs
or their activities to some extent, and
another 137 species are associated
opportunistically (Kotliar et al. 1999).
The most obligatory species of this
group is the endangered black-footed
ferret. Probably no other species has a
more clearly documented dependence
on another species than does the black-
footed ferret on the prairie dog
(Anderson et al. 1986, Biggins et al.
1986, Clark 1989, Forrest et al. 1988,
Henderson et al. 1974, Hillman 1968,
Miller et al. 1996).

Rangewide Distribution

The historic range of the black-tailed
prairie dog included portions of 11
States, Canada, and Mexico. Today it
occurs from extreme southern Canada to
northeastern Mexico and from
approximately the 100th meridian west
to the Rocky Mountains. The species is
currently present in 10 States including
Colorado, Kansas, Montana, Nebraska,
New Mexico, North Dakota, Oklahoma,
South Dakota, Texas, and Wyoming. It
has been extirpated in Arizona since as
early as 1932 (Alexander 1932). We
believe that significant range
contractions have occurred in the
southwestern portion of the species’
historic range in Arizona, western New
Mexico and western Texas, and in the
eastern portion of the species’ historic
range in Kansas, Nebraska, Oklahoma,
South Dakota, and Texas. These range
contractions represent approximately 20
percent of the species’ original range.
Only a few individuals or none remain
in these areas. Approximately 37
percent of the species’ potential habitat
in the United States has been converted
to cropland (Black-footed Ferret
Recovery Foundation, in litt. 1999). This
habitat loss is essentially permanent and
not considered a range contraction in
the usual sense occurring at the
periphery of a species’ range. Although
the species will occupy abandoned
tilled ground, these lands are generally
unavailable for use by the species
because the land is continuously
disturbed and thus the habitat is lost
permanently.

Rangewide Abundance

Historically, black-tailed prairie dogs
were one of the most conspicuous and
characteristic residents of the short-
grass and mixed-grass prairies of the

United States. Seton (1953) estimated
that, in the late 1800s, 5 billion black-
tailed prairie dogs existed over their
entire range of 600,000 square miles
(384 million ac or 155.5 million ha).
Miller et al. (1996) and Mulhern and
Knowles (1995) provided a range for
historic occupied habitat by all species
of prairie dogs of 99 million-247 million
ac (40 million-100 million ha).
Anderson et al. (1986) noted that, as a
conservative estimate for the early
1900s, 104 million ac (42 million ha) of
rangeland may have been occupied by
all species of prairie dogs. Black-tailed
prairie dogs had the most extensive
range of all the species of prairie dogs
and probably occupied more area than
all other species combined (Hoogland
1995). Estimates of historic black-tailed
prairie dog occupied habitat of
approximately 79 million ac (32 million
ha) in the United States by the Black-
footed Ferret Recovery Foundation (in
litt. 1999) and of approximately 111
million ac (45 million ha ) by Knowles
(1998) provide a reasonable historic
range for black-tailed prairie dog
occupied habitat. It is apparent that
regardless of which estimate is
considered, tens of millions of acres of
occupied habitat once existed in the
United States.

At present, the black-tailed prairie
dog may be found scattered in remnant
populations throughout much of the
range that it once occupied. A
significant portion of existing occupied
habitat rangewide occurs in a few large
complexes. Approximately 36 percent of
the remaining occupied habitat for the
species in North America occurs in
seven complexes, each larger than
10,000 ac (4,000 ha). We believe that
approximately 768,000 ac (311,000 ha)
of occupied habitat currently exists
rangewide. This estimate is based on the
sum of Service estimates from various
States, from Canada, and from Mexico,
as discussed under the “Statewide
Distribution, Trends, and Abundance”
section of this document.

Rangewide Trends

Most estimates of prairie dog
population trends are not based on
numbers of individuals, but on the
amount of occupied habitat for the
species. The actual number of animals
present depends upon the density of
animals in that locality. Estimates of
black-tailed prairie dog density across
the species’ range vary seasonally, but
range from 2 to 18 individuals per ac (5
to 45 individuals per ha) (Fagerstone
and Ramey 1996, Hoogland 1995, King
1955, Koford 1958, Miller 1996). Most
prairie dog surveys do not estimate
density because of the high effort and

cost involved. We believe that a review
of various estimates of occupied habitat
area provides the best available and
most reasonable means of determining
population trends for the species.

The U.S. Geological Survey estimated
that the black-tailed prairie dog may
occupy less than 0.5 percent of its
original range and has experienced an
estimated 98 percent decline in
population abundance throughout North
America (Mac et al. 1998). It notes that
the amount of occupied habitat has
declined from approximately 100
million ac (40.5 million ha) in the late
1800s to less than 1 million ac (0.4
million ha) at present; a decline of over
99 percent. Barko (1997), Fagerstone
and Ramey (1996), Knowles (1998),
Mulhern and Knowles (1995), and
Wuerthner (1997) concluded that a
reduction of approximately 94-99
percent in the amount of occupied
habitat within this range has occurred
since about 1900. State wildlife agencies
generally confirm this decline, but some
point out that disproportionately more
occupied habitat remains in some areas
than in others.

Some increases in the amount of
occupied habitat in some areas occurred
subsequent to the Executive Order
banning the use of compound 1080 (a
toxicant) in 1972. These increases
appear to have been limited in later
years by the use of other toxicants such
as zinc phosphide, the continuing
spread of sylvatic plague, and other
factors (Knowles 1998). Moreover, the
majority of these increases
(approximately 85 percent) occurred in
areas (Montana, South Dakota, and
Wyoming) where significant impacts
due to disease had not yet occurred.

Survey efforts in some areas have
noted significant declines in the amount
of black-tailed prairie dog occupied
habitat over the last few decades. For
example, the U.S. Forest Service has
mapped black-tailed prairie dog
colonies within the Northern Great
Plains National Grasslands in North
Dakota, South Dakota, Wyoming, and
Nebraska. These grasslands, covering
approximately 3.7 million ac (1.5
million ha), included a maximum of
86,220 ac (34,890 ha) of black-tailed
prairie dog occupied habitat in the
1970s to the 1990s. In 1997, the U.S.
Forest Service mapped 39,420 ac
(15,965 ha) of occupied habitat in the
same areas, indicating a 54 percent
decline (U.S. Forest Service 1998). Data
provided by the U.S. Forest Service in
1999 confirmed losses in occupied
habitat for the National Grasslands with
a 58 percent decline from the 1970s to
the present (Sidle, U.S. Forest Service,
in litt. 1999).
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Lockhart (U.S. Fish and Wildlife
Service, in litt. 1998) reported that the
recovery program for the black-footed
ferret has identified large prairie dog
complexes potentially useful for
reintroduction of the ferret. Both black-
tailed and other prairie dog species are
considered. One necessary criteria for
these sites is that they contain
approximately 10,000 ac (4,000 ha) of
occupied habitat. In the late 1980s, the
Black-footed Ferret Interstate
Coordinating Committee identified
dozens of potential sites that may have
qualified as suitable for ferret recovery.
Black-tailed prairie dog populations at
these sites appear to have been reduced
by as much as 90 percent within the last
15 years. By 1994 only 16 sites were
identified, and by 1998 this number was
reduced to 10 sites (7 being black-tailed
prairie dog sites). Although the overall
trend is a large-scale reduction,
population increases have been
observed at some locales. These
declines have occurred largely in the
western portion of the species’ range
and are generally attributed to sylvatic
plague. These declines may be
representative of the overall population
dynamics of the species in many areas.
However, populations in some other
areas in the eastern portion of the
species’ range where plague is mostly
absent have increased marginally or
remained generally constant during the
same period.

Approximately 66 percent, or 300
million ac (122 million ha), of the black-
tailed prairie dog range in the United
States is affected by sylvatic plague
(Black-footed Ferret Recovery
Foundation, in Iitt. 1999). This area
includes the western portions of the
species’ range. Another important factor
that has affected the species is the
conversion of rangeland to cropland,
especially in the eastern portion of the
species’ range. Conversion of native
prairie to cropland has largely
progressed across the species’ range
from east to west with more cropland
occurring in the eastern portion of the
species’ range. In the plague-free portion
of the species’ range, less than 33
percent of the species’ historic range is
available to the species (Black-footed
Ferret Recovery Foundation, in litt.
1999). Therefore, only approximately 10
percent of the black-tailed prairie dog
historic range is both plague-free and
available (not cropland) to the species.
The majority of plague-free, suitable
range occurs in South Dakota.

Statewide Distribution, Abundance,
and Trends

In some parts of the species’ range,
statewide population increases were

noted after 1972. However, in most
western States, populations have
declined since the 1980s, most likely
due to sylvatic plague. In the eastern
part of the range, where plague has not
yet occurred, similar declines have not
been observed. These trends are
discussed below by State. We have
evaluated all historic and current data
and information available on the
species’ abundance and trends. Several
estimates of black-tailed prairie dog
occupied habitat were available for each
State. The dates, methodologies, and
ultimately the reliability of these
estimates varied. Generally, our estimate
of current occupied habitat for each
State is the most recently reported
estimate with the most reliable
methodology (Arizona, Montana,
Nebraska, North Dakota, Oklahoma,
South Dakota, Canada, and Mexico). For
States where a range (Wyoming) or two
reliable estimates were available
(Kansas), we used the midpoint. For
States where no recent estimate with
adequate methodology was available
(Colorado, New Mexico, and Texas), we
extrapolated from older estimates. We
rounded all our estimates to the nearest
1,000 ac.

In Arizona, black-tailed prairie dogs
existed in the southeastern portion of
the State prior to eradication efforts
(Hall and Kelson 1959). The species is
extirpated at present in the State.
Approximately 2 percent of occupied
habitat in the United States may have
existed in Arizona historically. We
believe that intensive grazing at the turn
of the last century may have caused
occupied habitat to expand in Arizona
and that control may have been the
principal factor that subsequently
suppressed populations. Shrub invasion
also may have limited recovery. The
species largely disappeared from the
State prior to the documented
occurrence of sylvatic plague in the
State (Shroufe, Arizona Game and Fish
Department, in litt. 1999). However,
plague is an additional factor that could
affect the future viability of the species
in Arizona.

In Colorado, black-tailed prairie dogs
historically occurred on suitable habitat
east of the Rocky Mountain foothills
(Hall and Kelson 1959, Torres 1973).
Presently, the species appears to be
scattered in remnant populations
throughout the same area. Statewide
estimates of occupied habitat noted for
Colorado range from 7 million ac (2.8
million ha) historically to 44,000 ac
(18,000 ha) in 1998 (Knowles 1998).

We believe that occupied habitat in
Colorado has declined significantly
from historic estimates. There is a large
disparity in recent statewide estimates

of remnant occupied habitat. However,
we believe that trends at specific
locations within the State (a 50 percent
decline in Denver Metropolitan Area
from 1994 to 1998 (Seery, U.S. Fish and
Wildlife Service, pers. comm. 1998), a
70 percent decline at Rocky Mountain
Arsenal National Wildlife Refuge from
1988-1999 (Seery and Matiatos, in
press), and a 90 percent decline at
Comanche National Grasslands from
1995 to 1998 (Cully 1998), indicate that
there has likely been a statewide decline
in recent years (despite periodic limited
recovery) and that these declines may
continue. These declines have largely
been attributed to sylvatic plague. We
estimate that 93,000 ac (43,000 ha) of
black-tailed prairie dog occupied habitat
currently exist statewide.

In Kansas, black-tailed prairie dogs
historically occurred on suitable habitat
throughout the western two-thirds of the
State (Hall and Kelson 1959, Smith
1958). Presently, the species appears to
be scattered throughout generally the
same area, except that the eastern limit
of the range appears to have shifted
westward approximately 30—50 miles
(50—80 kilometers) (Vanderhoof and
Robel 1992). Statewide estimates of
occupied habitat for Kansas range from
2.5 million ac (1 million ha) historically
to 36,000 ac (15,000 ha) in 1998
(Knowles 1998). We estimate that
42,000 ac (17,000 ha) of black-tailed
prairie dog occupied habitat currently
exist statewide.

We believe that occupied habitat in
Kansas has declined significantly from
historic estimates, but has likely been
stable to slightly declining in recent
years. The most recent statewide survey
is from 1992 (Vanderhoof and Robel
1992). However, in 1996 sylvatic plague
was documented in Kansas on the
Cimarron National Grasslands (Cully,
U.S. Geological Survey, Biological
Resources Division, pers. comm. 1998).
Therefore, occupied habitat may decline
if sylvatic plague impacts continue and/
or spread to other areas of the State.

In Montana, black-tailed prairie dogs
historically occurred on suitable habitat
in the eastern two-thirds of the State
(Flath and Clark 1986), with the
exception of the northeastern corner of
the State (Hall and Kelson 1959). One of
the seven large remaining black-tailed
prairie dog complexes occurs in
Montana. Statewide estimates of
occupied habitat for Montana range
from 6 million ac (2.4 million ha)
historically (Knowles 1998) to 28,286 ac
(11,456 ha) in 1961 (Bureau of Sport
Fisheries and Wildlife 1961). The
Montana Department of Fish, Wildlife,
and Parks believes that historic
estimates are inaccurate (Graham,
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Montana Department of Fish, Wildlife,
and Parks, in litt. 1998). The most recent
estimate of occupied habitat is 66,000 ac
(26,000 ha) (Montana Department of
Fish, Wildlife and Parks in prep.). We
estimate that 65,000 ac (26,000 ha) of
black-tailed prairie dog occupied habitat
currently exist statewide.

We believe that occupied habitat in
Montana has declined significantly from
historic estimates. Following a major
reduction in occupied habitat from
approximately 1900 to 1961, black-
tailed prairie dog populations in the
State apparently expanded from 1961 to
1986 and then experienced significant
declines due to sylvatic plague. The
Montana Department of Fish, Wildlife,
and Parks (1998) noted that occupied
habitat declined by approximately 50
percent from the estimates of the late
1980s, largely due to sylvatic plague.

In Nebraska, black-tailed prairie dogs
historically occurred on suitable habitat
throughout most of the State west of the
97th meridian (Hall and Kelson 1959,
Knowles 1995). Presently, the species
appears to be scattered throughout the
same area, but at much reduced
numbers, especially east of the 99th
meridian. Statewide estimates of
occupied habitat noted for Nebraska
range from 6 million ac (2.4 million ha)
historically (Knowles 1998) to 30,000 ac
(12,000 ha) in 1961 (Bureau of Sport
Fisheries and Wildlife 1961). The most
recent estimate of occupied habitat is
60,000 ac (24,000 ha) (Knowles 1998).
We estimate that 60,000 ac (24,000 ha)
of black-tailed prairie dog occupied
habitat currently exist statewide.

We believe that occupied habitat in
Nebraska has declined significantly
from historic estimates and has likely
been stable to slightly declining in
recent years (Amack, Nebraska Game
and Parks Commission, in litt. 1999).
This stability may be due to the fact that
sylvatic plague does not appear to be
widespread in the State, although it has
been documented in the northwestern
portion of the State where it has
impacted some black-tailed prairie dog
populations (Virchow et al. 1992).

In New Mexico, black-tailed prairie
dogs historically occurred on suitable
habitat throughout the southern and
eastern two-thirds of the State (Bailey
1932, Hall and Kelson 1959). Presently,
the species appears to exist in remnant
populations in scattered locations,
generally east of the Pecos River
(Findley et al. 1975). Statewide
estimates of occupied habitat noted for
New Mexico range from over 6,640,000
ac (2,690,000 ha) historically (Bailey
1932) to 15,000 ac (6,000 ha) in 1998
(Knowles 1998). We estimate that
39,000 ac (16,000 ha) of black-tailed

prairie dog occupied habitat currently
exist statewide.

We believe that occupied habitat in
New Mexico has declined significantly
from historic estimates. Following the
toxicant ban in 1972, increases in
occupied habitat appear to have
occurred. However, declines in
occupied habitat have likely occurred in
more recent years (Maracchini, New
Mexico Department of Game and Fish,
in litt. 1998).

In North Dakota, black-tailed prairie
dogs historically occurred on suitable
habitat in the southwestern third of the
State, west of the Missouri River (Hall
and Kelson 1959). Presently, the species
appears to be scattered throughout the
same area. Statewide estimates of
occupied habitat for North Dakota range
from 2 million ac (810,000 ha)
historically (Knowles 1998) to
approximately 7,000 ac (2,800 ha) as a
conservative estimate in 1973 (Grondahl
1973). The most recent estimate of
occupied habitat is a preliminary
estimate of approximately 25,000 ac
(10,000 ha), based on aerial surveys
(Sidle, U.S. Forest Service, pers. comm.
1999). We estimate that 25,000 ac
(10,000 ha) of black-tailed prairie dog
occupied habitat currently exist
Statewide.

We believe that occupied habitat in
North Dakota has declined significantly
from historic estimates, but has likely
been fairly stable to increasing
(McKenna, North Dakota Game and Fish
Department, in litt. 1999) in recent
years. The amount of occupied habitat
in North Dakota is relatively small
compared to other States in the northern
Great Plains.

In Oklahoma, black-tailed prairie dogs
historically occurred on suitable habitat
in the western two-thirds of the State
(Hall and Kelson 1959). Presently, the
species is largely limited to the
panhandle (Shaw et al. 1993, Tyler
1968, Wuerthner 1997), although
scattered remnant populations occur in
the western half of the State outside of
the panhandle (Shackford et al. 1990).
Statewide estimates of occupied habitat
noted for Oklahoma range from 950,000
ac (385,000 ha) historically (Knowles
1998) to less than 8,600 ac (3,500 ha) in
1998 (Lomolino, University of
Oklahoma, in Iitt. 1999). We estimate
that 9,000 ac (3,600 ha) of black-tailed
prairie dog occupied habitat currently
exist Statewide.

Populations in the panhandle have
experienced significant declines in the
past 10 years, although with limited
recovery (Lomolino, University of
Oklahoma, in Iitt. 1999). These declines
were likely due to plague. The amount
of occupied habitat in the remainder of

the State has experienced a slow, steady
decline (Shackford et al. 1990).
Statewide, populations have been
reduced by 50 percent in the last 10
years (Lomolino, in litt. 1999).

In South Dakota, black-tailed prairie
dogs historically were found throughout
all but the eastern one-fourth of the
State (Hall and Kelson 1959, Linder et
al. 1972). Presently the species appears
to be scattered throughout the same
area, with the majority of occupied
habitat on Tribal or Federal lands west
of the Missouri River and small
scattered populations elsewhere. Four of
the seven remaining large black-tailed
prairie dog complexes occur in South
Dakota. Statewide estimates of occupied
habitat for South Dakota range from
more than 1,757,000 ac (712,000 ha)
historically, following the initiation of
intensive control efforts in 1918 (Linder
et al. 1972), to 33,000 ac (13,000 ha) in
1961 (Bureau of Sport Fisheries and
Wildlife 1961). The most recent estimate
of occupied habitat in the State is a
preliminary estimate of 147,000 ac
(60,000 ha), based on aerial surveys
(Sidle, U.S. Forest Service, pers. comm.
1999). We estimate that 147,000 ac
(60,000 ha) of black-tailed prairie dog
occupied habitat currently exist
Statewide.

We believe that occupied habitat in
South Dakota has declined significantly
from historic estimates, with notable
recovery from 1961-1980 (Bureau of
Sport Fisheries and Wildlife 1961,
Tschetter 1988). Thereafter, extensive
control efforts at Pine Ridge Reservation
and elsewhere in the 1980s resulted in
a significant decline in occupied
habitat. Subsequently, occupied habitat
has remained fairly stable. More
unoccupied, but available, habitat
appears to remain in South Dakota than
in other States.

In Texas, black-tailed prairie dogs
historically occurred on suitable habitat
throughout the northwestern one-third
of the State (Bailey 1905, Hall and
Kelson 1959). Presently, the species
occurs largely in the western portion of
the panhandle. Some scattered remnant
populations exist in the Trans-Pecos
Region of western Texas. Statewide
estimates of occupied habitat range from
58 million ac (23 million ha) historically
to 23,000 ac (9,000 ha ) in 1998
(Knowles 1998). We estimate that
71,000 ac (29,000 ha) of black-tailed
prairie dog occupied habitat currently
exist Statewide.

We believe that occupied habitat in
Texas has declined significantly from
historic estimates. However, based upon
the limited amount of information
available, we believe that occupied
habitat increased following the toxicant
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ban in 1972 and that populations may
have remained fairly stable since the
late 1970s (Cheatheam 1977, Lair and
Mecham 1991).

In Wyoming, black-tailed prairie dogs
historically occurred on suitable habitat
east of the Rocky Mountain foothills
(Clark 1973, Hall and Kelson 1959)
below approximately 5,500 feet (1,676
meters) elevation (Van Pelt in prep.).
Presently, the species appears to be
scattered throughout the same area. One
of the seven remaining large black-tailed
prairie dog complexes occurs in
Wyoming. Statewide estimates of
occupied habitat for Wyoming range
from 16 million ac (6.5 million ha)
historically (Knowles 1998) to 49,000 ac
(20,000 ha) in 1961 (Bureau of Sport
Fisheries and Wildlife 1961). The most
recent estimate is 70,000—180,000 ac
(28,000-73,000 ha) in 1998 (Knowles
1998). We estimate that 125,000 ac
(51,000 ha) of black-tailed prairie dog
occupied habitat currently exist
Statewide.

We believe that occupied habitat in
Wyoming has declined significantly
from historic estimates. Increases in
occupied habitat occurred following the
toxicant ban in 1972. However, we
believe that recent declines, largely due
to impacts from sylvatic plague, are
likely to continue.

Canada Distribution, Abundance, and
Trends

Historically, black-tailed prairie dogs
occurred on suitable habitat in
southernmost Saskatchewan (Hall and
Kelson 1959). Presently the species is
found in a small area along the
Frenchman River Valley. Many of these
colonies are in Canada’s Grasslands
National Park (Laing 1986). Canada
represents a very small percentage
(approximately 0.3 percent) of the
rangewide population. Estimates of
occupied habitat in Canada range from
1,244 ac (503 ha) in 1970 (Millson 1976)
to 2,318 ac (938 ha) in 1996 (Fargey,
Grasslands National Park, pers. comm.
1998). We estimate that 2,000 ac (800
ha) of black-tailed prairie dog occupied
habitat currently exists in Canada.

We believe that occupied habitat in
Canada has remained at approximately
2,000 ac (800 ha) and, in the absence of
sylvatic plague, will likely remain
stable.

Mexico Distribution, Abundance, and
Trends

Historically, black-tailed prairie dogs
occurred on suitable habitat throughout
the northern portion of the Mexican
States of Chihuahua and Sonora (Hall
and Kelson 1959). Presently, most
individuals appear to be limited to a

small region in northern Chihuahua.
The largest remaining black-tailed
prairie dog complex occurs in Mexico.
Estimates of occupied habitat in Mexico
range from 1,384,000 ac (560,000 ha)
historically (Mearns 1907 as cited in
Ceballos et al. 1993) to 90,000 ac
(36,000 ha) in 1996 (List et al. 1997). We
believe that the List et al. (1997)
estimate of 90,000 ac (36,000 ha) of
currently existing black-tailed prairie
dog occupied habitat in Mexico is
accurate.

We believe that occupied habitat in
Mexico has declined significantly from
historic estimates and that this decline
continues. Decline appears to be due
primarily to cropland conversion. From
1988 to 1996, the geographic range of
the species in Mexico contracted 80
percent and the amount of occupied
habitat decreased by 34 percent (List et
al. 1997). Colony fragmentation has
occurred in previously surveyed black-
tailed prairie dog colonies, reducing the
size of towns and increasing their
isolation.

Summary of Factors Affecting the
Species

Section 4 of the Act and regulations
(50 CFR part 424) promulgated to
implement the listing provisions of the
Act set forth the procedures for adding
species to the Federal lists. A species
may be determined to be an endangered
or threatened species due to one or more
of the five factors described in section
4(a)(1). These factors and their
application to the black-tailed prairie
dog are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of the Species’ Habitat or
Range

We believe that habitat loss due to
cropland conversion, urbanization,
habitat modification, and fragmentation
is a factor adversely affecting black-
tailed prairie dog populations
rangewide.

In the United States, approximately
37 percent of the suitable habitat within
the range of the black-tailed prairie dog
has been converted to cropland (Black-
footed Ferret Recovery Foundation, in
litt. 1999). This land use change resulted
in significant destruction of black-tailed
prairie dog habitat, particularly in
eastern portions of the species’ range
where adequate precipitation favors
farming. Cropland conversion
continues, but the amount of occupied
habitat converted annually is unknown.
In some areas cropland conversion
occurs due to continuing improvements
in intensive agricultural techniques, for
example, dryland wheat farming in

Montana (Knowles et al. 1996, Lessica
1995) and irrigated croplands in Mexico
(List et al. 1997). List et al. (1997)
reported that occupied habitat in
Mexico declined by 34 percent between
1988 and 1996, in part due to
conversion to cropland.

Habitat loss also has occurred due to
urbanization. One example of the
present and threatened destruction of
black-tailed prairie dog occupied habitat
due to urban development is apparent
along the Front Range of Colorado near
Denver. In 1994, 42,500 ac (17,200 ha)
of occupied habitat were mapped in the
Denver/Boulder/Fort Collins
metropolitan area (Skiba, Colorado
Division of Wildlife, pers. comm. 1999).
Knowles (1998) estimated that occupied
habitat has declined by approximately
8,000 ac (3,200 ha) since the initial
mapping effort, due to urbanization. An
evaluation of the specific impact of
urbanization is difficult because sylvatic
plague also has significantly affected
populations in this area in recent years
(Weber, Colorado Division of Wildlife,
pers. comm. 1998).

Habitat modification and loss due to
the absence of black-tailed prairie dogs
can be anticipated in the prairie
ecosystem where populations have been
extirpated or significantly reduced in
number. Weltzin et al. (1997)
determined that black-tailed prairie
dogs, and the herbivores and granivores
associated with their colonies, probably
maintained grassland and savanna
historically by preventing woody
species such as mesquite from
establishing or attaining dominance.
List et al. (1997) reported that control of
black-tailed prairie dogs in Mexico
resulted in the invasion of mesquite
shrubs that rendered the landscape
unsuitable for reoccupation by the
species. Davis (1974) also noted that the
removal of the species from some sites
in Texas resulted in the invasion of
brush. The fragmented nature of
remaining prairie dog colonies, barriers
to immigration and emigration, and the
lack of fire and native ungulate herds
that historically denuded the landscape
and provided opportunities for prairie
dog colonies to expand (Miller et al.
1994) accentuate habitat loss due to
vegetative succession. The degree to
which this type of grassland change and
other landscape alterations affect black-
tailed prairie dog populations across
their range is unknown. Nevertheless,
these subtle habitat changes may be a
major factor in precluding the
utilization of habitat or recolonization of
former habitat by the species.

North American grasslands have
suffered among the most extensive
fragmentation and transformation of any
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biome on the continent (Groombridge
1992). More fragmented, more isolated,
and less connected populations usually
have higher extinction rates (Clark 1989,
Gilpin and Soule 1986, MacArthur and
Wilson 1967, Shaffer 1981, Wilcove et
al. 1986, Wilcox and Murphy 1985). List
et al. (1997) suggested that fragmented
black-tailed prairie dog colonies in
Mexico were prone to extirpation.
Miller et al. (1996) described existing
prairie dog populations as small,
disjunct, and geographically isolated.
Dispersal has been limited by barriers
created by human development that
preclude immigration or emigration.
Fragmentation and extirpation of small,
isolated colonies will result in the loss
of additional genotypes, as occurred
with the complete extirpation of the
species in portions of the eastern and
southwestern areas of its historic range.
Lost genetic diversity will inherently be
detrimental to the long-term survival of
the species.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

We believe that overutilization of the
black-tailed prairie dog via the pet trade
is not a significant factor affecting black-
tailed prairie dog populations
rangewide. Herron (Texas Parks and
Wildlife Department, pers. comm. 1999)
and others have reported that black-
tailed prairie dogs are removed from the
wild for sale as pets. Herron was aware
of 3 commercial operators who
collectively removed approximately
5,000 individuals from the Texas
panhandle and other States annually in
recent years. Miscellaneous reports
indicate that this practice occurs
elsewhere in the species’ range, but the
extent of removal of individuals from
the wild for use as pets is unknown.

Recreational (sport or varmint)
shooting is impacting black-tailed
prairie dog populations in some local
areas. At present, we do not believe that
this factor is responsible for significant
rangewide declines in the species’
population; however, it may be
important locally. The popularity of
shooting has increased appreciably in
recent years. Many States do not require
hunting licenses and have no bag limits
or seasonal restrictions for taking prairie
dogs. Some areas administered by the
Bureau of Land Management and the U.
S. Forest Service have been closed to
recreational shooting over the past two
years, but recreational shooting is still
allowed on other areas administered by
these agencies. Recreational shooting is
not allowed on on lands administered
by the National Park Service or the Fish
and Wildlife Service. Knowles (1988)

reported that shooting on two black-
tailed prairie dog colonies removed 69
percent of the adults. He thought that
the reduction of prairie dog populations
below a certain threshold number might
have a further negative consequence
because fewer prairie dogs were
available to watch for predators and
keep the vegetation clipped around
burrows to improve detection of
predators. Vosburgh (1996) reported that
intensive shooting can have a
statistically significant impact on the
density of local black-tailed prairie dog
colonies. He observed that during the
summer, species density declined 33
percent on colonies with shooting and
15 percent on colonies without
shooting. Prairie dogs also spent more
time in alert postures and less time
foraging on colonies where shooting
occurred.

Large, healthy populations appear to
be able to withstand considerable
removal by shooting and remain viable
(Bourland and Dupris, Cheyenne River
Sioux Tribe, in litt. 1998; Finnegan et
al., Rosebud Sioux Tribe, in Iitt. 1998).
Accordingly, the shooting of hundreds
of thousands of individuals across the
extensive range of the black-tailed
prairie dog where millions of
individuals occur will not likely
adversely impact the overall population
of a species where each female can
produce an average of four young
annually. Conversely, small local
populations already depressed by
disease and other adverse influences
may suffer additive losses from shooting
impacts. Shooting impacts also may
contribute to population fragmentation
and preclude or delay recovery of
colonies reduced by other factors, such
as sylvatic plague.

C. Disease or Predation

We believe that sylvatic plague is
likely the most important factor in
recent reductions of many black-tailed
prairie dog populations throughout a
significant portion of the range of the
species. Approximately 66 percent of
the species’ range has been affected by
plague (Black-footed Ferret Recovery
Foundation, in litt. 1999). Plague is an
exotic disease foreign to the
evolutionary history of North American
species (Gage, Center for Disease
Control, pers. comm. 1999). Plague was
first observed in wild rodents in North
America near San Francisco, California,
in 1908 (Eskey and Haas 1940). It spread
eastward across the continent in
subsequent years and still appears to be
expanding its range, although not as
rapidly as in its early years. The first
reported incidences of plague in black-
tailed prairie dogs occurred in the 1940s

(Gage, Center for Disease Control, pers.
comm. 1999, Miles et al. 1952). Black-
tailed prairie dogs show neither
effective antibodies nor immunity to the
disease. This disease is caused by the
bacterium Yersinia pestis, which fleas
acquire from biting infected rodents and
other species and then transmit via a
bite. Plague also can be transmitted
directly between animals. Cully (1989)
summarized plague reports in 76
species of 5 mammalian orders in the
United States, although plague is
primarily a rodent disease. It can
seriously affect humans, although it
responds well to modern treatment
(Center for Disease Control 1997).
Rodent species vary in their
susceptibility to plague, with some
species acting as hosts or carriers of the
disease or infected fleas and showing
little or no symptoms. Black-tailed and
Gunnison’s prairie dog populations
demonstrate nearly 100 percent
mortality when exposed to plague
(Barnes 1993, Cully 1993) and cannot be
considered carriers.

Plague, once established in an area,
becomes persistent and periodically
erupts, with the potential to extirpate
local black-tailed prairie dog
populations. After several epizootics (an
eruption of the disease that attacks a
large number of animals at the same
time), black-tailed prairie dogs at the
Rocky Mountain Arsenal National
Wildlife Refuge have neared extirpation
(Seery, U.S. Fish and Wildlife Service,
pers. comm. 1998). This phenomenon
may be occurring at other formerly large
black-tailed prairie dog complexes
across much of the western portion of
the species’ range. At Northern
Cheyenne Reservation in southeastern
Montana, a plague epizootic started in
1991 and continued through 1996
(Young 1997), removing 97 percent of
the black-tailed prairie dog population
(Fourstar, Bureau of Indian Affairs, pers.
comm. 1998). The population has begun
to recover and has increased from a low
of 378 ac (153 ha) of occupied habitat
to 963 ac (390 ha). However, Young
(University of Arizona, pers. comm.
1998) does not believe that this complex
will recover to its former status. The
effects of plague on prairie dogs may be
exacerbated in smaller, isolated colonies
where populations are not buffered by
large numbers (where some individuals
may escape infection by chance) and
where recovery may be hampered by
limited immigration from other
colonies.

We believe that predation is not likely
a major factor affecting overall black-
tailed prairie dog populations, but it
may be important locally or contribute
to the effects of other factors. Little
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information is available to quantify the
impact of predators on prairie dog
populations.

D. The Inadequacy of Existing
Regulatory Mechanisms

We believe that inadequate regulatory
mechanisms are a contributing factor
affecting overall black-tailed prairie dog
populations. Many States, Tribes, and
Federal agencies recognize the historic
decline and ecological significance of
the black-tailed prairie dog, but few use
available regulatory mechanisms to
conserve the species. At least one
government entity in most States
promotes their reduction. However,
some limited regulatory mechanisms
exist for conservation of the species.

States

In Arizona, the Game and Fish
Department classifies all prairie dogs
native to the State as nongame
mammals. Although the species has
been extirpated in Arizona, a hunting
season was open until 1999, when it
was closed (Shroufe, Arizona Game and
Fish Department, in litt. 1999). Arizona
does not require the eradication of
prairie dogs for agricultural purposes or
promote recreational shooting of prairie
dogs (Shroufe, Arizona Game and Fish
Department, in litt. 1998). The black-
tailed prairie dog is listed as endangered
on the Arizona Game and Fish
Department “Threatened Native
Wildlife” list (Arizona Game and Fish
Department 1988).

In Colorado, the Division of Wildlife
requires a resident or nonresident
hunting license for prairie dog shooting
unless the animals are on land owned
by the shooter. The season is year-
round, with no bag or possession limit.
However, for hunt contests, no
participant may take more than five
prairie dogs during the contest. In 1999,
the Colorado State Legislature passed a
bill prohibiting the translocation of
prairie dogs and other species into a
county without the consent of the
county’s commissioners (Van Pelt in

rep.).

TI:})le State of Kansas considers black-
tailed prairie dogs as agricultural pests
and mandates control if an adjoining
landowner files a complaint (Knowles
1995). In recent years, some counties
have invoked “Home Rule” to take over
authority for prairie dog control from
the townships and impose mandatory
control requirements on landowners.
The landowner is given the opportunity
to control prairie dogs on his land and
if he fails to do so it is done by the
county at the landowner’s expense (Van
Pelt in prep.). Shooting of prairie dogs
in Kansas is somewhat restricted since

a resident or nonresident hunting
license is required and established
methods of take are listed (Williams,
Kansas Department of Wildlife and
Parks, in Iitt. 1998).

In Montana, the Department of Fish,
Wildlife, and Parks requires no license
to shoot prairie dogs, and no limits on
take or season exist. Prairie dogs are
protected on two State parks as
important features of those parks
(Graham, Montana Department of Fish,
Wildlife and Parks, in litt. 1998). The
Department of Fish, Wildlife, and Parks
identifies the black-tailed prairie dog as
a State ““species of special concern”
(Flath 1998). The Department of Fish,
Wildlife, and Parks is developing a
species conservation plan for black- and
white-tailed prairie dogs in Montana
(Montana Department of Fish, Wildlife
and Parks in prep.). However, the
Montana Department of Agriculture
classifies prairie dogs as “rodents” and
“vertebrate pests.” The Montana
Department of Agriculture assists
landowners in control of prairie dogs if
requested, but such assistance is not
mandated (Sullins, Montana
Department of Agriculture, pers. comm.
1999).

In Nebraska, the Game and Parks
Commission currently considers the
black-tailed prairie dog an unprotected
nongame species that can be taken in
any manner, without restrictions on
shooting or control activities. Permits
are not required for residents;
nonresidents must have a small-game
hunting permit. The Game and Parks
Commission recognizes prairie dog
shooting as an acceptable recreational
activity, but suggests that shooting be
avoided when prairie dogs have
dependent young and that shooters take
responsible measures to avoid
disturbance of other wildlife species
that use prairie dog colonies (Amack,
Nebraska Game and Parks Commission,
in litt. 1998).

In New Mexico, the Department of
Game and Fish requires a license to
shoot prairie dogs, but there are no bag
limits or restrictions (Knowles 1998).
The Petitioner reports that New Mexico
considers the prairie dog as a “rodent
pest” and mandates that landowners
destroy prairie dogs on notice (National
Wildlife Federation 1998).

In North Dakota, the Game and Fish
Department classifies the black-tailed
prairie dog as a nongame wildlife
species. A resident is not required to
purchase a hunting license to shoot
prairie dogs; however, nonresidents are
required to purchase one. The State sets
no bag limits or seasons for prairie dogs.
The North Dakota Game and Fish
Department has published a guidebook

to aid prairie dog shooters in finding
colonies (North Dakota Game and Fish
Department undated). The State of
North Dakota considers the black-tailed
prairie dog a pest, although the Game
and Fish Department considers it a
nongame species. The North Dakota
Department of Agriculture and the
county weed boards have regulatory
authority over control efforts (Van Pelt
in prep.).

In Oklahoma, the Department of
Wildlife Conservation classifies the
black-tailed prairie dog as a Category II
Mammal Species of Special Concern.
Prairie dog eradication is no longer
mandatory in Oklahoma but is assisted
by some State agencies and local
governments. Control and recreational
shooting of the species can occur on
private land, but the Department of
Wildlife Conservation does not promote
either activity (Duffy, Oklahoma
Department of Wildlife Conservation, in
litt. 1998). A license for recreational
shooting is required by residents and
nonresidents. The Department of
Wildlife Conservation requires that a
permit be obtained prior to any control.
Prairie dogs cannot be reduced in any
county to fewer than 1,000 individuals,
and control is not permitted on public
lands (Van Pelt in prep.).

In South Dakota, the Department of
Game, Fish, and Parks classifies the
black-tailed prairie dog as a predator/
varmint and requires that a resident or
nonresident acquire a license to shoot
prairie dogs. No seasons or bag limits
have been established. The South
Dakota Weed and Pest Control Statute
designates the species as a statewide
declared pest. Therefore, the existence
of prairie dogs constitutes an
infestation, giving the State authority to
enter private land and exterminate the
animals. If a county declares an
infestation, landowners are responsible
for the costs to control prairie dogs on
their land whether they want control or
not (Van Pelt in prep.).

In Texas, the Parks and Wildlife
Department designates black-tailed
prairie dogs as a nongame species and
is prohibited by State statute from
listing them as a State endangered
species. A license is required to hunt
prairie dogs, but no season or bag limits
have been established. In 1999, the State
established a regulation that requires a
nongame collection or dealer’s permit to
possess more than 10 live prairie dogs
or to sell prairie dogs (Van Pelt in
prep.). This law does not regulate the
killing of prairie dogs for recreational,
agricultural, or nuisance purposes
(Sansom, Texas Parks and Wildlife
Department, in litt. 1998). The Texas
Health and Safety Code authorizes
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counties to control prairie dogs and
gives the Texas Department of
Agriculture responsibility for providing
information regarding control to
requesting counties (Van Pelt in prep.).

The Wyoming Game and Fish
Department regards the black-tailed
prairie dog as a nongame wildlife
species and has listed it as a Species of
Special Concern. No license is required
to hunt prairie dogs, and no seasons, bag
limits, or restrictions on method of take
have been established (Van Pelt in
prep.). The Game and Fish Department
supports development of seasons and
bag limits for the black-tailed prairie
dog (Wichers, Wyoming Game and Fish
Department, in litt. 1998). The Wyoming
Department of Agriculture lists the
species as a pest. The Wyoming Weed
and Pest Control Act of 1973 authorizes
counties to enter private property to
control prairie dogs if damage has been
documented to neighboring landowners
(Knowles 1995).

Tribal

Mulhern and Knowles (1995)
estimated that 30 percent of black-tailed
prairie dog colonies occur on Tribal
lands. Four of the seven remaining large
complexes (those with 10,000 acres or
more) (Cheyenne River, Fort Belknap,
Pine Ridge, and Rosebud) occur on
Tribal lands. Two Tribes (Cheyenne
River Sioux Tribe in South Dakota and
Fort Belknap in Montana) have prairie
dog management plans in place
(Knowles 1995). No extensive control of
prairie dogs has occurred on Cheyenne
River Sioux Tribe, Fort Belknap, or
Rosebud Sioux Tribe (in South Dakota)
in recent years due to concerns related
to the conservation of black-footed
ferrets. However, active recreational
shooting programs on these and other
Tribal lands exist. The Cheyenne River
Sioux Tribe does not classify the prairie
dog as a pest and does not require or
encourage their eradication; however,
shooting of black-tailed prairie dogs
occurs year-round and without limits
(Bourland and Dupris, Cheyenne River
Sioux Tribe, in litt. 1998). Recreational
shooting is also allowed on the Crow
Creek Sioux Tribe in South Dakota, but
chemical control is not allowed. The
Tribe states that shooting appears to
have no effect on black-tailed prairie
dog numbers, and they report the
species as abundant (Miller, Crow Creek
Sioux Tribe, in litt. 1998). In 1998, the
Rosebud Sioux Tribe Department of
Natural Resources implemented a new
licensing system for black-tailed prairie
dogs in an attempt to reduce the number
of shooters. License sales were reduced
by approximately 50 percent from
approximately 4,000 licenses in 1997 to

2,000 licenses in 1998 (Finnegan,
Rosebud Sioux Tribe, pers. comm.
1999).

Federal Agencies

The BIA has a trust responsibility to
oversee management of Tribal lands.
The BIA’s involvement in prairie dog
control efforts has been principally
through management of funding for
prairie dog control programs on Tribal
lands. In the northern Great Plains, from
1978-1992, BIA funding was
responsible for the control of more
prairie dog habitat than any other
Federal agency in the country (Roemer
and Forrest 1996).

The Bureau of Land Management
(BLM) manages prairie dogs to meet
multiple-use resource objectives
including production of livestock forage
and preventing prairie dog movement to
adjacent State or private lands.
Although BLM no longer actively
conducts control, it still allows control
to occur by other agencies on its lands
and it still allows significant levels of
unregulated sport shooting (Knowles
1995). In a memorandum dated June 23,
1999, and expiring September 30, 2000,
the BLM instructed all of its State
Directors within the range of the black-
tailed prairie dog to “‘ensure that all
actions authorized, funded or carried
out by their respective field offices do
not contribute to the need to list this
species” (Colby, Bureau of Land
Management, in litt. 1999). The BLM
also anticipates implementing a
mandatory restriction on prairie dog
hunting in portions of south Phillips
County, Montana, due to the lack of
success of current voluntary closures in
the area (October 18, 1999; 64 FR
56213).

We manage over 500 National
Wildlife Refuges and their satellites, but
only about 15 refuges, satellites, or
Waterfowl Production Areas have black-
tailed prairie dogs. Only two refuges
have any significant amount of occupied
habitat. On the Charles M. Russell and
UL Bend National Wildlife Refuges in
Montana, we manage 5,150 ac (2,090 ha)
of black-tailed prairie dog occupied
habitat. We have treated burrows with
insecticide in an attempt to reduce fleas
and disease transmission, and we have
moved prairie dogs to recolonize vacant
or low-density towns (Matchett 1997).
The Rocky Mountain Arsenal National
Wildlife Refuge in Colorado is
attempting to recover its populations
subsequent to repeated plague
epizootics (U.S. Fish and Wildlife
Service 1998). Shooting of prairie dogs
is currently prohibited on all National
Wildlife Refuges and satellites. Limited
control has occurred on a few wildlife

refuges, primarily as a measure to
prevent the spread of prairie dogs onto
adjacent private lands. At this time, all
control efforts regarding the species
have been suspended on Service lands
(Clark, U.S. Fish and Wildlife Service,
in litt. 1999).

The U.S. Forest Service manages
approximately 3.7 million ac (1.5
million ha) of National Grasslands,
which support approximately 42,460 ac
(17,200 ha) of black-tailed prairie dog
occupied habitat, approximately 1.1
percent of the National Grasslands
(Sidle, U.S. Forest Service, in Iitt. 1999).
In response to a request from the
National Wildlife Federation and the
positive 90-day finding, the U.S. Forest
Service issued a moratorium on control
of black-tailed prairie dogs during the
current status review period on all lands
administered by the U.S. Forest Service.
The U.S. Forest Service also noted their
intention to manage for larger prairie
dog populations via new planning
efforts subject to completion and
approval (Manning, U.S. Forest Service,
in litt. 1999).

The National Park Service is involved
with prairie dog control programs
through integrated pest management
guidelines. During 1982-1992, four
National Parks in the northern Great
Plains were involved in prairie dog
control—Badlands National Park, South
Dakota; Wind Cave National Park, South
Dakota; Theodore Roosevelt National
Park, North Dakota; and Devils Tower
National Monument, Wyoming (Roemer
and Forrest 1996). In a memorandum
dated January 14, 1999, the National
Park Service instructed Superintendents
of National Parks within the Midwest
Region where prairie dogs occur
(Badlands, Fort Larned, Scotts Bluff,
Theodore Roosevelt, and Wind Cave
units) to suspend further treatment of
prairie dog colonies (with few
exceptions) until a final determination
is made on their status (Schenk,
National Park Service, in litt. 1999).

The U.S. Department of Agriculture’s
Animal and Plant Health Inspection
Service-Wildlife Services influences
prairie dog control programs through its
grant-in-aid program to States, which
provides technical assistance to other
State, Tribal, and Federal agencies, and
private landowners, and its distribution
of prairie dog toxicants. Roemer (1997)
reported that during 1990-1994, the
Animal and Plant Health Inspection
Service-Wildlife Services was involved
in control of prairie dogs over 101,660
ac (41,140 ha). Additionally, they were
involved in control programs in the
early 1980s at the Pine Ridge Indian
Reservation (Oglala Sioux Tribe), South
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Dakota. The Animal and Plant Health
Inspection Service-Wildlife Services has
directed and conducted research related
to the efficiency of prairie dog and other
rodent control.

The Environmental Protection Agency
deals indirectly with prairie dog control
through pesticide labeling programs
including restrictions to protect
wildlife. Presently, labeling does not
restrict prairie dog control, but does
address concerns for the endangered
black-footed ferret.

In Canada, the black-tailed prairie dog
is designated as vulnerable by the
Committee on the Status of Endangered
Wildlife in Canada. Control is
prohibited, and only private landowners
are permitted to shoot prairie dogs
(Fargey, Grasslands National Park, pers.
comm. 1998).

In Mexico, the black-tailed prairie dog
is listed as threatened by the Lista de las
Especies Amerzadas, the official
threatened and endangered species list
of the Mexican Government
(SEMARNAP 1994). List et al. (1997)
reported that in Mexico, laws exist to
stop control, but are often not enforced,
and extensive control occurs. There are
no protected areas for the black-tailed
prairie dog in Mexico (Ceballos et al.
1993).

E. Other Natural or Manmade Factors
Affecting the Species’ Continued
Existence

Control Effort

We believe that control efforts have
limited black-tailed prairie dog
populations, especially large-scale, well-
organized efforts conducted early in the
century. These control programs were
conducted in response to concerns
regarding potential forage competition
with domestic livestock. Current control
efforts are limited compared to historic
efforts, but still impact a significant
portion of occupied habitat annually. A
well-documented control effort has
occurred over most of the range of the
black-tailed prairie dog (Anderson et al.
1986, Bell 1921, Cain et al. 1972, Forrest
and Proctor in prep., Hanson 1993,
Hubbard and Schmitt 1983, Lantz 1903,
Lewis and Hassien 1973, Linder et al.
1972, Merriam 1902, Roemer and
Forrest 1996, Shriver 1965). Control
efforts resulted in extirpation of the
black-tailed prairie dog in Arizona
(Alexander 1932). Similar control efforts
in Texas resulted in the persistence of
only remnant populations in areas
where, historically, the largest known
populations of the species occurred
(Bureau of Sport Fisheries and Wildlife
1961, Cheatheam 1977, Cottam and
Caroline 1965).

Prairie dog control occurred
repeatedly in most areas, and figures
cited for acreage controlled may include
retreatment of the same areas in
subsequent years. Therefore, annual
estimates of lands treated do not always
equate to total loss of habitat. However,
control (usually in conjunction with
other factors) has led to the complete
loss of occupied habitat in many areas.
Organized prairie dog control gained
momentum from 1916 to 1920 when
prairie dogs were controlled on tens of
millions of acres of western rangeland
(Bell 1921). Federal programs were
responsible for much of this effort (Cain
et al. 1972). From 1937 to 1968,
30,447,355 ac (12,331,178 ha) of prairie
dog occupied habitat were controlled
(Cain et al. 1972). In the 1960s, several
States reached their lowest estimates of
occupied habitat (Bureau of Sport
Fisheries and Wildlife 1961). In 1972,
Compound 1080, which was used
extensively in prairie dog control
efforts, was banned by Presidential
Executive Order II 11643. Although
prairie dog control continued via other
toxicants, it was at a reduced rate.

The most extensive control efforts in
recent years have been conducted in the
Northern Great Plains (U.S. Forest
Service 1998). Roemer and Forrest
(1996) summarized recent Federal and
State control efforts on approximately
1,045,524 ac (423,437 ha) in South
Dakota, Montana, and Wyoming. From
1978 to 1992, an average of 69,701 ac
(28,229 ha) were treated annually in
these three States. These estimates did
not include estimates for private control
or control involving indirect State or
Federal assistance. Forrest and Proctor
(in prep.) estimated that in recent years
control conducted at the local level
probably affected ““tens of thousands” of
black-tailed prairie dog occupied habitat
on an annual basis. The BIA
administered the last large-scale control
effort for black-tailed prairie dogs on the
Pine Ridge Reservation in South Dakota
in the early 1980s. This effort resulted
in the eradication of most prairie dogs
on approximately 458,618 ac (185,740
ha) from 1980 to 1984. From 1985 to
1986, 240,000 ac (97,000 ha) were
retreated (Roemer and Forrest 1996). In
1987, after these efforts, 57,281 ac
(23,199 ha) of occupied habitat
remained (Tschetter 1988). Current
estimates of occupied habitat range from
20,000 to 30,000 ac (8,000 to 12,000 ha)
(Yellowhair, Pine Ridge Sioux Tribe,
pers. comm. 1999). Following control
efforts on Pine Ridge, three additional
extensive control efforts targeted for the
Cheyenne River and Rosebud
Reservations in South Dakota and Fort

Belknap Reservation in Montana were
halted due to concerns regarding the
lack of available black-footed ferret
reintroduction sites.

Vulnerability of the Species in
Perspective

Three major impacts have had a
substantial influence on black-tailed
prairie dog populations. The first major
impact on the species was the initial
conversion of prairie grasslands to
cropland in the eastern portion of its
range from approximately the 1880s—
1920s. The conversion of native prairie
to cropland likely reduced black-tailed
prairie dog occupied habitat in the
United States from about 80 million ac
(32 million ha) to about 50 million ac
(20 million ha) or less. The second
major impact on the species was large-
scale control efforts conducted from
approximately 1918-1972 in efforts to
reduce competition between prairie
dogs and domestic livestock. Repeated
control efforts likely reduced black-
tailed prairie dog occupied habitat in
the United States from about 50 million
ac (20 million ha) to approximately
364,000 ac (147,000 ha) by 1961 (Bureau
of Sport Fisheries and Wildlife 1961).
Some limited recovery and subsequent
declines have since occurred in these
remnant populations. The third major
impact on the species was the
inadvertent introduction of an exotic
disease from the Old World, sylvatic
plague, into North American ecosystems
in 1908, with the first recorded impacts
on the black-tailed prairie dog in the
1940s. These three factors, as well as
other additional factors impacting the
species, are discussed below.

We believe that many factors, alone,
in combination with each other, and
synergistically, have influenced and
continue to influence black-tailed
prairie dog populations. Historically,
large black-tailed prairie dog
populations successfully coped with
various depressant factors, except
plague, on a different scale; populations
were large and robust, while threats
were few with only short-term effects.
Presently, most populations are
significantly reduced and must cope
with many persistent influences that
depress populations, both temporally
and permanently. Based upon our
review of the available information, we
conclude that a general long-term,
rangewide decline has occurred, in
addition to more recent population
declines in some areas.

The persistence of the black-tailed
prairie dog as a species may appear
secure to some observers because it is
relatively abundant in absolute numbers
when compared with many other
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species with smaller populations that
are not thought to be vulnerable. Many
wildlife species in North America that
have experienced significant population
declines remain viable (e.g., various
game species such as the pronghorn
(Antilocapra americana)). However, the
black-tailed prairie dog is a highly social
species that, for the most part, responds
to major factors causing population
reductions (e.g., plague and control) on
the basis of entire colonies rather than
on an individual basis. Additionally,
adequate regulatory mechanisms are not
in place to protect or manage
populations of the black-tailed prairie
dog, as they are with most game species.
Therefore, populations are likely not as
viable as their absolute numbers might
suggest.

A significant portion of existing black-
tailed prairie dog occupied habitat
rangewide occurs in a few large
complexes. Approximately 36 percent of
the remaining occupied habitat for the
species in North America occurs in
seven complexes, each larger than
10,000 ac (4,000 ha). These complexes
include—Buffalo Gap National
Grassland/Conata Basin, South Dakota;
Cheyenne River Reservation, South
Dakota; Fort Belknap Reservation,
Montana; Janos Nuevo Casas Grandes,
Mexico; Pine Ridge Reservation, South
Dakota; Rosebud Reservation, South
Dakota; and Thunder Basin National
Grassland, Wyoming. These complexes
are potentially vulnerable to control
efforts or plague.

Extant populations of black-tailed
prairie dogs may or may not be large
enough to be resilient to ongoing or
future environmental challenges and
related potential declines. Quammen
(1996) provided examples of species
that were abundant, but suddenly
became very rare. For example, he
reported that the passenger pigeon
(Ectopistes migratorius) numbered in
the billions around 1810 and in the low
millions by the 1880s, yet was extinct in
the wild by 1900. Habitat destruction
and over-harvesting depressed
passenger pigeon numbers to a few
million, a level too low for a highly
social and colonial species to function
(Halliday 1980). The black-tailed prairie
dog numbered in the billions around
1900, exists as a few million at present,
and appears to be declining in a
significant portion of its range. The
advantages of sociality (e.g., breeding,
feeding, predator defense) may no
longer offset its modern disadvantages
(e.g., vulnerability to an exotic disease
and control efforts). Accordingly, the
vulnerability of the black-tailed prairie
dog to population reductions is likely
related less to its absolute numbers than

to the number of colonies in which it
exists, their size, their geospatial
relationship, existing barriers to
immigration and emigration, and
ultimately the number and nature of the
remaining direct threats to the species.
Finding

After a thorough review of the best
available scientific and commercial
information, we find that sufficient
information is currently available to
support a determination that listing the
black-tailed prairie dog as threatened is
warranted. This action is appropriate
because of the number and variety of
threats that act in concert to adversely
affect the species. A significant recent
decline in occupied habitat has
occurred due to several factors, the most
influential of which is the widespread
occurrence of plague, an exotic and
lethal disease to the species. In concert
with plague, the loss of suitable habitat
and inadequate regulatory mechanisms
have adversely affected remnant
fragmented populations. The available
information indicates that the species is
likely to become endangered throughout
all or a significant portion of its range
in the foreseeable future.

A major decline in historic black-
tailed prairie dog occupied habitat has
occurred (perhaps as much as 99
percent). Sixty percent of the species’
remnant occupied habitat is vulnerable
or very vulnerable to the effects of
habitat loss or modification, disease,
inadequate regulatory mechanisms, and
other factors (Black-footed Ferret
Recovery Foundation, in litt. 1999).
Based on our review of the available
distribution data, we estimate that
approximately 30 percent of the historic
range no longer supports any
appreciable number of black-tailed
prairie dogs, and that these reductions
occurred at the periphery of the historic
range. However, reductions in occupied
habitat have also occurred throughout
the historic range; approximately 37
percent of the suitable habitat within
the historic range in the United States
has been fundamentally modified via
conversion to cropland and is not
available for use by the species (Black-
footed Ferret Recovery Foundation, in
litt. 1999). Additionally, habitat in
approximately 66 percent of the historic
range of the species has been degraded
by the occurrence of plague (Black-
footed Ferret Recovery Foundation, in
Iitt. 1999). These estimates are not
additive inasmuch as several factors can
affect any given portion of the range.

Recent, widely separated, site-specific
declines across the area where 60
percent of the current occupied black-
tailed prairie dog habitat now exists

appear to be indicative of a general
population decline. The overall decline
may be similar to the specific decline
observed across the State of Montana
from 1986 to 1998 when approximately
50 percent of all occupied habitat was
lost, largely due to plague (Montana
Department of Fish, Wildlife, and Parks
1998). Plague has incrementally
extended its range and impacts on
black-tailed prairie dogs since it was
first documented in the species. It may
likely continue to expand into the
eastern portions of the species’ range in
the immediate future, as evidenced by
recent reports of predator species’
exposure to plague in previously
unaffected portions of the black-tailed
prairie dog range. A decline of similar
magnitude has occurred with
populations in Mexico (12 percent of
current occupied habitat); however, the
decline in Mexico is due to cropland
conversion, not plague.

At present, occupied habitat has
decreased over the past century by two
orders of magnitude (or 99 percent, from
approximately 100 million ac to less
than 1 million ac). If the magnitude of
decline that we have observed due to
plague or cropland conversion persists
in western portions of the species’
range, and manifests itself in eastern
portions of the species’ range, over the
next 30 years existing occupied habitat
could decline another order of
magnitude to as low as approximately
10 percent of current estimates, or
approximately 0.1 percent of historic
estimates.

We have evaluated the magnitude and
immediacy of threats to the black-tailed
prairie dog. The following provides a
summary of these evaluations.

Habitat loss and fragmentation are
considered a threat of moderate
magnitude. The species has lost an
estimated 99 percent of its historic
occupied habitat, much of it through
cropland conversion, largely in the
eastern portion of the species’ range.
However, a considerable amount of
potential unoccupied habitat remains,
especially in the western portion of the
species’ range. This unoccupied habitat
could be utilized if other factors such as
disease and control efforts were not
present or were carefully managed via
adequate regulatory mechanisms. This
threat is considered imminent because
habitat loss continues at present in
various parts of the species’ range from
a variety of activities, including
cropland conversion, urbanization,
change in vegetative communities, and
fragmentation.

Overutilization via commercial use of
the species as a pet is not considered a
threat because of the apparent low
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number of individuals utilized.
Overutilization via recreational shooting
is considered a threat of low magnitude.
Local populations may be impacted by
shooting; however, significant
rangewide population declines due to
this factor are not likely. This threat is
considered imminent because it is
ongoing.

Disease is considered a threat of
moderate magnitude. Plague has
markedly reduced some populations,
but has not affected all populations at
once. Some population recovery may
occur, largely via unaffected adjacent
populations, before plague
reoccurrence. Plague has impacted the
species and its conspecifics throughout
a significant portion of their ranges.
Black-tailed prairie dog populations
demonstrate nearly 100 percent
mortality when exposed to plague. An
epizootic may affect an entire complex
similar to a pathogen affecting an
individual animal. The spread of plague
in black-tailed prairie dog populations
underscores the likelihood that areas as
yet unaffected may experience
outbreaks in the future. This threat is
considered imminent because it is
ongoing. Predation is not considered a
threat.

Existing regulatory mechanisms are
inadequate and considered a threat of
moderate magnitude. All States within
the current range of the black-tailed
prairie dog classify the species as a pest
for agricultural purposes and either
allow or require its eradication
(Mulhern and Knowles 1995). Few
regulatory mechanisms exist to aid in
conserving the species. This threat is
considered imminent because it is
ongoing. State wildlife agencies and
other interested parties are developing a
conservation plan for the species. While
we support the States’ efforts and will
cooperate in conservation actions for the
black-tailed prairie dog, at this early
stage of development, the conservation
assessment and strategy document lacks
commitments to specific immediate
actions that would affect the status of
the species.

Control programs conducted largely
in response to concerns related to
potential forage competition with
domestic livestock are considered a
threat of moderate magnitude. Control
programs have had significant impacts
on population levels in the past. Control
efforts resulted in extirpation of the
black-tailed prairie dog from Arizona
and significant reductions in other
States. Current control efforts may
impact 10-20 percent of the species’
overall population annually (Forrest and
Proctor, in prep.). This threat is
considered imminent because it is

ongoing. Control efforts in some areas
could likely be accommodated if
adequate regulatory mechanisms were
in place that balanced agricultural and
wildlife conservation interests.

We conclude that the overall
magnitude of threats to the black-tailed
prairie dog throughout its range is
moderate and the overall immediacy of
these threats is imminent. The black-
tailed prairie dog is considered a species
without subspecies classification.
Pursuant to the Service’s Listing Priority
Guidance (48 FR 43098), a species for
which threats are moderate and
imminent is assigned a Listing Priority
Number of 8. Region 6 currently has
nine Candidate species or subspecies
that have lower Listing Priority
Numbers and, therefore, are in more
immediate need of protection. Region 6
also has four species proposed as
endangered or threatened, and two
species for which proposed rules are
under review. Therefore, while we have
concluded that the listing of the black-
tailed prairie dog as threatened is
warranted, an immediate proposal to list
is precluded by other, higher priority
actions to amend the Lists of
Endangered and Threatened Wildlife
and Plants.
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ACTION: Notice of intent to prepare a
Supplemental Environmental Impact

Statement (SEIS) and notice of scoping
process; request for comments.

SUMMARY: The New England Fishery
Management Council (Council)
announces its intention to prepare
Amendment 10 to the Atlantic Sea
Scallop Fishery Management Plan
(FMP) to develop an area based
management system that would, among
other things, close areas with high
concentrations of small scallops and
open them later when the scallops are
bigger. The Council also announces its
intent to prepare an SEIS for the
Atlantic Sea Scallop FMP in accordance
with the National Environmental Policy
Act of 1969 to analyze the impacts of
any management alternatives. The
Council will hold public scoping
meetings in Fairhaven, MA; Virginia
Beach, VA; and Cape May, NJ; to
determine the scope of issues to be
addressed and for identifying the
significant issues related to the
management alternatives.

DATES: Written comments on the intent
to prepare the SEIS must be received on
or before 5:00 p.m., local time, March 1,
2000. The meetings will held between
Tuesday, February 15, 2000, and
Thursday, February 18, 2000. See
SUPPLEMENTARY INFORMATION for specific
dates and times.

ADDRESSES: Written comments should
be sent to Paul J. Howard, Executive
Director, New England Fishery
Management Council, 50 Water Street,
Mill 2, Newburyport, MA 01950.
Comments may also be sent via fax to
(978) 465—-0492. The meetings will be
held in Fairhaven, MA; Virginia Beach,
VA; and Cape May, NJ. See
SUPPLEMENTARY INFORMATION for specific
locations. Comments will not be
accepted if submitted via e-mail or
Internet.

FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council
(978) 465-0492. Requests for special
accommodations should be addressed to
the New England Fishery Management
Council, 50 Water St., Mill 2,
Newburyport, MA 01950; telephone:
(978) 465-0492.

SUPPLEMENTARY INFORMATION:

Background

Amendment 4 to the Atlantic Sea
Scallop FMP established a limited
access program and a schedule of
annual day-at-sea (DAS) allocations for
full-time, part-time, and occasional
vessels with limited access permits.
Although Amendment 4 changed the
restrictions on fishing gear and limited
the number of crew aboard limited
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access vessels, the primary management
measure to control fishing mortality was
the annual DAS allocation. The initial
annual allocations in 1994 were 201
days for full-time vessels, 81 days for
part-time vessels, and 17 days for
occasional vessels. Amendment 4
furthermore established a schedule to
reduce by 2000 the annual DAS
allocations and fishing mortality.
Overfishing was then defined to occur
whenever fishing mortality exceeded
0.97. Amendment 4 also established the
fishing year, when vessels receive new
DAS allocations, as March 1 through
February 28/29, and established the
annual framework adjustment
procedure.

Since 1994, NMFS has implemented
several framework adjustments which,
among other actions, reduced the crew
limit from 9 to 7 persons and adjusted
the annual DAS allocations. Closed Area
I, Closed Area II, and the Nantucket
Lightship Area were closed for scallop
fishing through an action promulgated
under the Northeast Multispecies FMP
to protect groundfish and reduce
groundfish bycatch.

Amendment 7 to the Atlantic Sea
Scallop FMP changed the overfishing
definition to comply with new
mandates of the Sustainable Fisheries
Act and extended the DAS reduction
schedule through 2008 to achieve a 10-
year biomass rebuilding objective. To
comply with the new overfishing
definition and implement the rebuilding
schedule, Amendment 7 revised the
DAS schedule beginning March 1, 1999.
To allow time for industry adjustment to
the new regulations, the initial DAS
allocations in 1999 were 120 days for

full-time vessels, 48 days for part-time
vessels, and 10 days for occasional
vessels. According to Amendment 7, the
DAS allocations in 2000 would be
reduced to 51 days for full-time vessels,
20 days for part-time vessels, and 4 days
for occasional vessels and would remain
below these levels until 2007 when the
FMP met the biomass rebuilding targets.
The SEIS for Amendment 7 indicated
that the 2000 DAS allocations would
have negative impacts on the economic
viability of the vessels and the scallop
fleet. Amendment 7 also modified the
framework adjustment process to allow
the Council to consider closing and re-
opening areas as well as closing two
areas in the Mid-Atlantic to protect
small scallops that were prevalent there
and promote rebuilding.

The Council is considering
development of Amendment 10 to
develop an area based management
system that would, among other things,
close areas with high concentrations of
small scallops and open them later
when the scallops are bigger. The
Council believes that shifting fishing
effort in this manner could promote
rebuilding, improve yield, and reduce
the economic impacts of the low DAS
allocations. Another purpose of
Amendment 10 would be to change the
fishing year to allow timelier use of the
adjustment mechanism, taking into
account when the results of the annual
resource abundance survey and other
data become available. Other
management measures, including
individual fishery quotas and
transferability, could be considered
during the development of Amendment

10 in place of or in addition to DAS
allocations and area based management.
More details of the issues and problems
to be addressed by Amendment 10 are
available in a document from the
Council office. See ADDRESSES for
details.

Public Meeting Schedule

Tuesday, February 15, 2000, at 7:30
p.m.

Location: Seaport Inn, 110 Middle
Street, Fairhaven, MA 02719; telephone
(508) 997-1281.

Wednesday, February 16, 2000, at
7:30 p.m.

Location: Holiday Inn, Executive
Center, 5655 Greenwich Road, Virginia
Beach, VA 23462; telephone (757) 499—
4400.

Thursday, February 17, 2000, at 7:30
p.m.

Location: Grand Hotel, 1045 Beach
Drive, Cape May, NJ 08204; telephone
(609) 884—5611.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Paul J. Howard
(see ADDRESSES) at least 5 days prior to
the meeting dates.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 31, 2000.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 00-2573 Filed 2—3-00; 8:45 am|
BILLING CODE 3510-22—F



5490

Notices

Federal Register
Vol. 65, No. 24

Friday, February 4, 2000

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE
Office of the Secretary

Notice of the National Agricultural
Research, Extension, Education, and
Economics Advisory Board Meeting

AGENCY: Research, Education, and
Economics, USDA.
ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App., the United States
Department of Agriculture announces a
meeting of the National Agricultural
Research, Extension, Education, and
Economics Advisory Board.
SUPPLEMENTARY INFORMATION: The
National Agricultural Research,
Extension, Education, and Economics
Advisory Board, which represents 30
constituent categories, as specified in
section 802 of the Federal Agriculture
Improvement and Reform Act of 1996
(Pub. L. 104-127), has scheduled a
National Agricultural Research,
Extension, Education, and Economics
Advisory Board Meeting, March 13-15,
2000.

On Monday, March 13, the Advisory
Board will sponsor its 4th National
Stakeholder Symposium, focusing on
the Integrated Authority for Research,
Education, and Extension, as announced
in Press Release No. 7.99, Secretary of
Agriculture, USDA. The Symposium
will begin promptly at 9 a.m. and use
a panel format as in previous years.
Each panelist will be permitted to make
a presentation, with time limits to be
announced, and will receive questions
from the Advisory Board members. If
you wish to be considered as a panelist
or would like to nominate a panelist,
please forward speaker names, phone
numbers, and a brief summary, outline,
or similar indication of the intended
remarks regarding the topic area to the
contact person below for Board
consideration. Names for panelists will

be reviewed and selections will be made
by the Advisory Board and its Executive
Committee. The general Advisory Board
meeting will begin at 9 a.m. on Tuesday,
March 14, and continue until
approximately noon on Wednesday,
March 15. During this time, the
Advisory Board will (1) incorporate
input of stakeholders for use in
recommendations for the FY 2002
priorities and the integrated authority;
(2) hear a report on the progress of REE
programs and projects with regard to
relevance to research priorities and
adequacy of funding; (3) hear progress
reports on Advisory Board working
group activities; (4) conduct a focus
session on ‘“Changing Pricing and
Marketing Structures in the Food and
Fiber System;” (5) discuss plans for a
summer regional listening session; (6)
and conduct other business as needed.
Dates: March 13—9:00 a.m. to 5:00
p-m. 4th National Stakeholder
Symposium; March 14—9:00 a.m. to
5:00 p.m.; March—15 9:00 a.m. to Noon.
Place: Crown Plaza Hotel (Crystal
City), Grand Ballroom, 1489 Jefferson
Davis Highway, Arlington, VA 22202.
Type of Meeting: Open to the public.
Comments: The public may file
written comments before or after the
meeting with the contact person. All
statements will become a part of the
official records of the National
Agricultural Research, Extension,
Education, and Economics Advisory
Board and will be kept on file for public
review in the Office of the Advisory
Board; Research, Education, and
Economics; U.S. Department of
Agriculture; Washington, DC 20250—
2255.

FOR FURTHER INFORMATION CONTACT:
Deborah Hanfman, Executive Director,
National Agricultural Research,
Extension, Education, and Economics
Advisory Board, Research, Education,
and Economics Advisory Board Office,
Room 344A Jamie L. Whitten Building,
U.S. Department of Agriculture, STOP:
2255, 1400 Independence Avenue, SW,
Washington, DC 20250-2255.
Telephone: 202-720-3684. Fax: 202—
720-6199, or e-mail: Ishea@reeusda.gov.
Done at Washington, DC this 20th day of
January 2000.
I. Miley Gonzalez,
Under Secretary, Research, Education, and
Economics.
[FR Doc. 00-2571 Filed 2—3-00; 8:45 am)]
BILLING CODE 3410 22 P

DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of Appointment of the Advisory
Committee on Agricultural
Biotechnology

AGENCY: Office of the Under Secretary,
Research, Education, and Economics,
USDA.

ACTION: Notification of Appointment of
the Advisory Committee on Agricultural
Biotechnology.

SUMMARY: The Office of the Under
Secretary, Research, Education, and
Economics of the Department of
Agriculture, in accordance with the
Federal Advisory Committee Act, 5
U.S.C. App. 2, announces members
appointed to the Advisory Committee
on Agricultural Biotechnology. Thirty-
eight members were appointed from
nominations of more than 220 well-
qualified individuals, representing the
biotechnology industry, conventional,
sustainable, and organic farmers, food
manufacturers, commodity processors
and shippers, environmental and
consumer groups, along with academic
researchers as well as experts on
consumer attitudes, bioethics, and legal
issues. Equal opportunity practices were
followed in appointing committee
members. To assure that
recommendations of the advisory
committee take into account the needs
of diverse groups served by the
Department, membership includes, to
the extent practicable, individuals with
demonstrated ability to represent
minorities, women, and persons with
disabilities.

The following appointments to the
Advisory Committee on Agricultural
Biotechnology have been made:

Dennis E. Eckart will serve as Chair of
the Committee. He is an attorney at
Baker and Hostetler, LLP, in
Washington, DC, and a former member
of Congress from Ohio;

Dale E. Bauman, Liberty Hyde Bailey
Professor and Professor of Nutritional
Biochemistry in the Department of
Animal Science and the Division of
Nutritional Sciences at Cornell
University in Ithaca, New York;

Daniel R. Botkin, Research Professor,
Department of Ecology, Evolution and
Marine Biology, University of
California, in Santa Barbara, California;
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Carolyn Brickey, Executive Director,
National Campaign for Pesticide Policy
Reform, in San Francisco, California,
and member, National Organic
Standards Board;

R. Jeffrey Burkhardt, Professor of Food
and Resource Economics, Food and
Resource Economics Department,
University of Florida in Gainesville,
Florida, and member, US/EU Committee
on Ethics and Food Biotechnology;

R. James Cook, R. James Cook
Endowed Chair in Wheat Research,
Department of Plant Pathology,
Washington State University, in
Pullman, Washington;

James F. Dodson, Farmer and seed
sales representative for Pioneer Hi-Bred
International, Inc., in Robstown, Texas
and Chairman, Environmental Task
Force, National Cotton Council;

Linda J. Fisher, Vice President for
Government and Public Affairs,
Monsanto Company, in Washington,
DCG;

Carol T. Foreman, Distinguished
Fellow and Director, the Food Policy
Institute, Consumer Federation of
America, in Chevy Chase, Maryland,
and member, USDA Meat and Poultry
Inspection Advisory Committee;

David J. Frederickson, President,
Minnesota Farmers Union, in St. Paul,
Minnesota;

Rebecca J. Goldburg, Senior Scientist,
Environmental Defense Fund, in New
York, New York;

Michael K. Hansen, Research
Associate, Consumer Policy Institute,
Consumers Union, in Yonkers, New
York;

Neil E. Harl, Professor of Economics
and Charles F. Curtiss Distinguished
Professor in Agriculture, Iowa State
University, in Ames, lowa;

Thomas J. Hoban, Professor,
Department of Sociology and
Anthropology, North Carolina State
University, in Raleigh, North Carolina;

Marjorie A. Hoy, Eminent Scholar and
Davies, Fischer, and Eckes Professor of
Biological Control, Department of
Entomology and Nematology, University
of Florida, in Gainesville, Florida;

Charles S. Johnson, Chairman,
President and Chief Executive Officer,
Pioneer Hi-Bred International, Inc., and
member, USDA-Foreign Agricultural
Service Emerging Market Committee, in
Des Moines, lowa;

Anne R. Kapuscinski, Professor and
Extension Specialist, Department of
Fisheries and Wildlife, University of
Minnesota, in St. Paul, Minnesota;

Edward L. Korwek, Attorney at Hogan
and Hartson, LLP, in Washington, DC;

Sharan A. Lanini, Farmer and Sales/
Marketing Manager for Growers
Transplanting, Inc./Rocket Farms, and

member, California Department of Food
and Agriculture Organic Food Act
Advisory Committee, in Salinas,
California;

Mark Lipson, Organic Farmer and
Policy Program Director, Organic
Farming Research Foundation, in
Davenport, California;

Marshall A. Martin, Professor,
Department of Agricultural Economics,
Purdue University, in West Lafayette,
Indiana, and member, National
Agricultural Biotechnology Council;

Mary-Howell Martens, Organic
Farmer and Adjunct Biology Instructor,
Finger Lakes Community College, in
Penn Yan, New York;

J. Calman McCastlain, Attorney at
Pender, McCastlain, and Ptak, P.A.,
Farmer and Grain Elevator Operator,
and Director, Arkansas Wheat
Promotion Board, in Little Rock,
Arkansas;

E. Bruce McEvoy, Chief Executive
Officer, Seald Sweet Growers, Inc., in
Vero Beach, Florida;

Margaret G. Mellon, Director,
Agriculture and Biotechnology Program,
Union of Concerned Scientists, in
Washington, DC;

Lorraine D. Nakai, Entomologist and
Farmer, Navajo Agricultural Products
Industry, in Farmington, New Mexico;

Philip T. Nelson, Farmer, Chairman,
Livestock and Dairy GRITS Committee,
Illinois Farm Bureau, and Chairman,
American Farm Bureau Federation
Swine Advisory Committee, in Seneca,
Illinois;

Carol Nottenburg, Attorney and
Director of Intellectual Property and
Principal Scientist, Center for the
Application of Molecular Biology to
International Agriculture, in Red Hill,
Australia;

Roger C. Pine, Farmer and President,
National Corn Growers Association, in
Lawrence, Kansas;

Channapatna S. Prakash, Professor of
Plant Molecular Genetics, College of
Agriculture, Tuskegee University, in
Auburn, Alabama, and member of the
U.S. Sweetpotato Crop Advisory
Committee;

Frank L. Sims, President, North
American Grain, Cargill, Inc., in
Minnetonka, Minnesota, and member,
Chicago Board of Trade;

J. Michael Sligh, Director for
Sustainable Agriculture, Rural
Advancement Foundation
International—U.S.A., in Chapel Hill,
North Carolina;

Jerome B. Slocum, Farmer and
President, North Mississippi Grain
Company, in Biloxi, Mississippi;

Austin P. Sullivan, Jr., Senior Vice
President for Corporate Relations,
General Mills, Inc., in Plymouth,

Minnesota, and Chairman,
Biotechnology Task Force, Grocery
Manufacturers of America;

Virginia V. Weldon, Physician and
Director, Center for the Study of
American Business, Washington
University, in St. Louis, Missouri, and
member, President’s Committee of
Advisors on Science and Technology;

David M. Winkles, Jr., Farmer and
President, South Carolina Farm Bureau,
in Sumter, South Carolina, and member,
United Soybean Board;

Margaret M. Wittenberg, Vice-
President of Government and Public
Affairs, Whole Foods Market, Inc., in
Dripping Springs, Texas, and member,
National Organic Standards Board;

Michael W. Yost, Farmer and
President, American Soybean
Association, in Murdock, Minnesota.

Committee members will serve two-
year terms. In the event of a vacancy,
the Secretary will appoint a new
member as appropriate and subject to
the provisions of the Federal Advisory
Committee Act. The duties of the
Committee are solely advisory. The
Committee will advise the Secretary of
Agriculture on a broad array of issues
related to the expanding dimensions of
agricultural biotechnology. These issues
may include: effects of industry
concentration and consolidation on
farmers and consumers; effects of
changing intellectual property right
status of agricultural materials on
farmers; ways to maximize or encourage
potential benefits of biotechnology and
minimize potential adverse effects in
different sectors of the agricultural
economy; guidance on priorities and
resource allocations for research, and for
other activities to help the functioning
of the agricultural marketplace;
recommendations for scientific studies
that might be conducted by the new
USDA-sponsored Standing Committee
on Biotechnology at the National
Research Council; ways to improve
public understanding and input into
USDA'’s regulatory process; and USDA’s
role in assuring that farmers have an
array of choices for future agricultural
technology and practices.

The Committee will advise the
Secretary through an annual report and
other means as necessary and
appropriate.

The Committee will meet in
Washington, DC, up to four (4) times per
year.

Committee members will serve
without pay. Reimbursement of travel
expenses and per diem costs shall be
made to Committee members who
would be unable to attend Committee
meetings without such reimbursement.
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FOR FURTHER INFORMATION CONTACT
Questions should be e-mailed to
michael.g.schechtman@usda.gov, faxed
to 202-690—4265, or telephoned to
Michael Schechtman, 202—-720-3817; all
mailed correspondence should be sent
to Michael Schechtman, Designated
Federal Official, Office of the Deputy
Secretary, USDA, 202B Jamie L. Whitten
Federal Building, 14th and
Independence Avenue, SW,
Washington, DC 20250.

Dated: January 21, 2000.
1. Miley Gonzalez,

Under Secretary, Reserach, Education, and
Economics.

[FR Doc. 00-2570 Filed 2—3-00; 8:45 am]
BILLING CODE 3410-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions
and Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed Additions to and
Deletions from Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
commodities and services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and to
delete commodities and services
previously furnished by such agencies.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: March 6, 2000.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Gateway 3, Suite 310,
1215 Jefferson Davis Highway,
Arlington, Virginia 22202—-4302.

FOR FURTHER INFORMATION CONTACT.:
Leon A. Wilson, Jr. (703) 603—7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

Additions

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities. I certify
that the following action will not have

a significant impact on a substantial
number of small entities. The major
factors considered for this certification
were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the commodities and
services proposed for addition to the
Procurement List. Comments on this
certification are invited. Commenters
should identify the statement(s)
underlying the certification on which
they are providing additional
information.

The following commodities and
services have been proposed for
addition to Procurement List for
production by the nonprofit agencies
listed:

Commodities

Line, Multi-Loop

1670—01-062—-6305

NPA: Industrial Opportunities, Inc.,
Marble, North Carolina

Thumbtacks, Maptacks and Pushpins

7510-00—-272—-6886 (Thumbtacks)

7510-00-272-6887 (Thumbtacks)

7510-00-272-3099 (Maptacks)

7510-00-285-5844 (Maptacks)

7510—00—940—0935(Pushpinﬂ

NPA: Delaware County Chapter, NYSARC,
Walton, New York

Services

Base Supply Center, Operation of Individual
Equipment Element Store and
HAZMART, McConnell Air Force Base,
Kansas

NPA: Envision, Inc.,Wichita, Kansas

Commissary Shelf Stocking, Custodial and
Warehousing, Fort Hamilton
Commissary, Brooklyn, New York

NPA: Goodwill Industries of Greater New
York, Astoria, New York

Food Service Attendant, Air National Guard
Base, 50 Sabre Street, Battle Creek,
Michigan

NPA: Calhoun County Community Mental
Health Services Board, Battle Creek,
Michigan

Grounds Maintenance, U.S. Army Reserve

Center, Worcester, Massachusetts

NPA: Seven Hills Occupational &
Rehabilitation Services, Inc., Worcester,
Massachusetts

Janitorial/Custodial, 126th Air Refueling
Wing, Scott Air Force Base, Illinois

NPA: St. Clair Associated Vocational
Enterprises, Inc., Belleville, Illinois

Janitorial/Custodial, U.S. Army Reserve
Center, OMS, Kittanning, Kittanning,
Pennsylvania

NPA: ICW Vocational Services, Inc.,
Indiana, Pennsylvania

Office Supply Store, Main Interior Building,

1849 C Street, NW, Washington, DC
NPA: Blind Industries & Services of
Maryland, Baltimore, Maryland

Operation of Individual Equipment Element

Store, Eielson Air Force Base, Alaska
NPA: Raleigh Lions Clinic for the Blind,
Inc., Raleigh, North Carolina

Operation of Individual Equipment Element
Store, Youngstown Air Reserve Station,
910th Air Lift Wing, Vienna, Ohio

NPA: North Central Sight Services, Inc.,
Williamsport, Pennsylvania

Telephone Switchboard Operations, Dyess

Air Force Base, Texas
NPA: San Antonio Lighthouse, San
Antonio, Texas

Deletion