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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[FRL—7163-9]

RIN 2060-AJ34

National Emission Standards for

Hazardous Air Pollutants for Pesticide
Active Ingredient Production

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule; amendments.

SUMMARY: On June 23, 1999, EPA
promulgated national emission
standards for hazardous air pollutants
(NESHAP) for Pesticide Active
Ingredient Production (40 CFR part 63,
subpart MMM). On August 19, 20, and
23, 1999, petitions for judicial review of
the June 1999 rule were filed in the U.S.
Court of Appeals for the District of
Columbia Circuit. This action is in
response to issues raised by two of those
petitioners—the American Crop
Protection Association (ACPA) and the
American Cyanamid Company (now
BASF Corporation). In this action, EPA
proposes amendments to the rule to
address issues raised by petitioners and
to correct inconsistencies that have been
discovered since the rule was originally
promulgated.

DATES: Comments. The EPA will accept
comments regarding this proposal on or
before May 10, 2002.

ADDRESSES: Comments. By U.S. Postal
Service, send comments (in duplicate if
possible) to: Air and Radiation Docket
and Information Center (6102),
Attention Docket Number A-95-20,
U.S. EPA, 1200 Pennsylvania Avenue,
NW., Washington, DC 20460. In person
or by courier, deliver comments (in
duplicate, if possible) to: Air and
Radiation Docket and Information
Center (6102), Attention Docket Number
A-95-20, U.S. EPA, 401 M Street, SW.,
Washington, DC 20460. The EPA
requests that a separate copy of each

public comment be sent to the contact
person listed below (see FOR FURTHER
INFORMATION CONTACT). Comments may
also be submitted electronically by
following the instructions provided in
SUPPLEMENTARY INFORMATION.

Docket. Docket No. A—95-20 contains
supporting information used in
developing the NESHAP. The docket is
located at the U.S. EPA, 401 M Street,
SW., Washington, DC 20460 in Room
M-1500, Waterside Mall (ground floor)
and may be inspected from 8 a.m. to
5:30 p.m., Monday through Friday
(except for Federal holidays).

FOR FURTHER INFORMATION CONTACT: MTr.
Randy McDonald, Organic Chemicals
Group, Emission Standards Division
(Mail Code C504-04), U.S. EPA,
Research Triangle Park, North Carolina
27711, telephone number (919) 541—
5402, electronic mail address
mcdonald.randy@epa.gov.

SUPPLEMENTARY INFORMATION:
Comments. Comments and data may
be submitted by electronic mail (e-mail)
to: a-and-r-docket@epa.gov. Electronic
comments must be submitted either as
an ASCII file to avoid the use of special
characters and encryption problems or
on disks in WordPerfect file format. All
comments and data submitted in
electronic form must note the docket
number A-95-20. No confidential
business information (CBI) should be
submitted by e-mail. Electronic
comments may be filed online at many
Federal Depository Libraries.
Commenters wishing to submit
proprietary information for
consideration must clearly distinguish
such information from other comments
and clearly label it as CBI. Send
submissions containing such
proprietary information directly to the
following address, and not to the public
docket, to ensure that proprietary
information is not inadvertently placed
in the docket: Attention: Mr. Randy
McDonald, c/o OAQPS Document
Control Officer (C404-02), U.S. EPA,
Research Triangle Park, NC 27709. The

EPA will disclose information identified
as CBI only to the extent allowed by the
procedures set forth in 40 CFR part 2.
If no claim of confidentiality
accompanies a submission when it is
received by EPA, the information may
be made available to the public without
further notice to the commenter.

Docket. The docket is an organized
and complete file of the information
considered by the EPA in the
development of this rulemaking. The
docket is a dynamic file because
material is added throughout the
rulemaking process. The docketing
system is intended to allow members of
the public and industries involved to
readily identify and locate documents
so that they can effectively participate
in the rulemaking process. Along with
the proposed and promulgated
standards and their preambles, the
contents of the docket, excluding
interagency review materials, will serve
as the record in the case of judicial
review. (See section 307(d)(7)(A) of the
Clean Air Act (CAA).) The regulatory
text and other materials related to this
rulemaking are available for review in
the docket or copies may be mailed on
request from the Air Docket by calling
(202) 260-7548. A reasonable fee may
be charged for copying docket materials.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of this action will also
be available on the WWW through the
Technology Transfer Network (TTN).
Following signature, a copy of this
action will be posted on the EPA’s TTN
policy and guidance page for newly
proposed or promulgated rules http://
www.epa.gov/ttn/oarpg. The TTN at
EPA’s web site provides information
and technology exchange in various
areas of air pollution control. If more
information regarding the TTN is
needed, call the TTN HELP line at (919)
541-5384.

Regulated Entities. The regulated
category and entities affected by this
action include:

Category

NAICS codes

SIC codes

Examples of regulated entities

INAUSETY oo
325320.

Typically, 325199 and

Typically, 2869 and 2879 ..

« Producers of pesticide active ingredients that con-
tain organic compounds that are used in herbicides,
insecticides, or fungicides.

e Producers of any integral intermediate used in on-
site production of an active ingredient used in an
herbicide, insecticide, or fungicide.

This table is not intended to be
exhaustive, but rather provides a guide
for readers likely to be interested in the
revisions to the rule affected by this
action. To determine whether your

facility, company, business,
organization, etc., is regulated by this
action, you should carefully examine all
of the applicability criteria in § 63.1360
of the rule, as well as in today’s

proposed amendments to the
applicability sections. If you have
questions regarding the applicability of
these amendments to a particular entity,
consult the person listed in the
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preceding FOR FURTHER INFORMATION
CONTACT section.
Outline. The information presented in
this preamble is organized as follows:
1. Why are we proposing amendments to the
rule?
II. What amendments are we proposing?
A. Requirements for which the Petitioners
Requested Clarification
B. Proposed Amendments Related to
Petitioner’s Issues
C. Other Amendments to Correct the Rule
III. What are the administrative requirements
for the proposed amendments?
A. Executive Order 12866, Regulatory
Planning and Review
B. Executive Order 13132, Federalism
C. Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments
D. Executive Order 13045, Protection of
Children for Environmental Health Risks
and Safety Risks
E. Unfunded Mandates Reform Act of 1995
F. Regulatory Flexibility Act (RFA), as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.
G. Paperwork Reduction Act
H. National Technology Transfer and
Advancement Act
I. Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

I. Why Are We Proposing Amendments
to the Rule?

On June 23, 1999, we promulgated
NESHAP for Pesticide Active Ingredient
Production as subpart MMM in 40 CFR
part 63 (64 FR 33550). On August 19
and 20, 1999, the American Crop
Protection Association and American
Cyanamid Company (now BASF
Corporation) filed petitions for judicial
review of the promulgated Pesticide
Active Ingredient (PAI) Production
NESHAP in the U.S. Court of Appeals
for the District of Columbia Circuit,
ACPA v. EPA, No. 99-1332, and
American Cyanamid Company v. EPA,
No. 99-1334 (Consolidated with ACPA
v. EPA, No. 99-1332) (D.C. Cir.). The
petitioners raised issues regarding the
applicability of the rule, the alternative
standard, alternatives to the standard for
storage vessels, outlet concentration
standards, procedures for calculating
emissions averaging credits, initial
compliance requirements for
condensers, and performance testing
over an entire batch cycle.

On January 18, 2002, ACPA and EPA
signed a settlement agreement, which
provides that EPA will propose
amendments to the PAI NESHAP and
include preamble discussion to clarify
various issues raised by petitioners.
Notice of this agreement was published
in the Federal Register on February 4,

2002 pursuant to the requirements of
CAA section 113(g). (67 FR 5116).
Today’s proposed amendments
address the issues raised by ACPA and
BASF Corporation, and include
additional corrections and clarifications
to ensure that the rule is implemented
as intended. Some of the proposed
amendments provide new compliance
options and other new provisions that
would reduce the burden associated
with demonstrating compliance. For
example, vapor balancing is proposed as
a compliance option for storage tanks in
§63.1362(c). We are proposing to
eliminate the requirement to calculate
uncontrolled emissions under certain
circumstances if performance testing is
conducted over the entire batch cycle.
We are also proposing to allow
compliance demonstrations based on
either total organic compound (TOC) or
total organic hazardous air pollutants.

II. What Amendments Are We
Proposing?

This section of the preamble describes
the changes that we are proposing to
make to subpart MMM. The following
discussion is organized into three
sections. The first section focuses on
provisions for which the petitioners
requested clarification. For some of
these provisions we are proposing
amendments; others do not require
changes to the rule. The second section
describes proposed amendments to
address other issues raised by the
petitioners. The third section consists of
proposed technical corrections that we
believe are necessary to ensure that the
rule is implemented as intended, correct
errors, and maintain consistency with
other rules. We are soliciting comment
on the specific revisions to the PAI
Production rule that are described
below and proposed today. We are not
seeking comment on portions of the rule
that we are not currently proposing to
change.

A. Requirements for Which the
Petitioners Requested Clarification

The petitioners requested clarification
of six provisions: New source
applicability; the concept of process
unit groups; differences between the
alternative standard and the outlet
concentration standard; pollution
prevention; initial compliance when
using a condenser to control emissions;
and the startup, shutdown, and
malfunction requirements.

1. New Source Applicability

Subpart MMM as promulgated on
June 23, 1999, specified that new source
standards apply to two types of entities:
An affected source for which

construction or reconstruction
commenced after November 10, 1997;
and any single PAI process unit that is
not part of a PAI process unit group, for
which construction commenced after
November 10, 1997, and that has the
potential to emit 10 tons per year (tpy)
or more of any single HAP or 25 tpy or
more of combined HAP. Petitioners
requested clarification that
modifications of existing process units
to create a new or different PAI process
unit do not trigger new source
requirements.

New source requirements apply to
PAI process units only if the equipment
meets the definition of either
“construction” or “reconstruction,” and
the construction or reconstruction
commences after November 10, 1997. A
PAI process unit is the processing
equipment that is used to produce a PAI
or integral intermediate, as well as
associated storage tanks, piping to
connect the processing equipment, and
components such as valves, connectors,
and pumps. Our intent is that
“construction” applies only to PAI
process units added at a site previously
without an affected source, or the
addition of a dedicated PAI process unit
with potential to emit greater than 10
tpy of one HAP or 25 tpy of combined
HAP at an affected source. To clarify our
intent, we are proposing several changes
to the rule, most of which involve
definitions. We are proposing to revise
the definitions of the terms
“construction” and ‘‘reconstruction”
and to add definitions for
“reconfiguration,” “dedicated PAI
process unit,” and ‘“non-dedicated PAI
process unit.” We are also clarifying the
new source applicability language in
§63.1360(b).

The original definition of the term
“construction” indicated that it applied
to an affected source or a PAI process
unit. The definition also specified that
addition of new equipment to an
existing PAI process unit does not
constitute construction. To clarify this
term, we are proposing to provide
additional statements specifying actions
that do not constitute construction.
These actions include the creation of
non-dedicated PAI process units by
reconfiguration of equipment or changes
in the raw materials processed (at
affected sources), and addition of new
equipment to an affected source
(provided the new equipment is not a
dedicated PAI process unit with the
potential to emit greater than the 10 or
25 tpy thresholds). We are also
proposing to delete the exception in the
original definition because it is
redundant with the more
comprehensive revised statements.
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The definition of “reconstruction” in
the June 23, 1999 NESHAP references
the definition in § 63.2 of the General
Provisions. We are proposing to revise
this definition to be consistent with
changes made for other rules, such as 40
CFR part 63, subpart GGG, by replacing
the phrase “affected or previously
unaffected stationary source” with the
phrase “affected source or PAI process
unit.” This change makes it clear that
the replacement of equipment meeting
the capital cost criteria in the General
Provisions applies to individual PAI
process units with a potential to emit of
10 or 25 tpy as well as to the entire
affected source.

A “dedicated PAI process unit” is
defined as a process unit constructed
from equipment that is fixed in place
and designed and operated to produce
only a single product or co-products.
The equipment is not designed to be
reconfigured or operated with different
raw materials. “Non-dedicated PAI
process units’ are any PAI process units
that are not dedicated PAI process units.
“Reconfiguration” refers to changes in
the arrangement or operation of non-
dedicated equipment to create a
different process unit (either PAI or
non-PAI).

The final changes to clarify this issue
involve the language in § 63.1360(b)(2).
The intent has always been that the new
source requirements apply to what we
are now calling a “dedicated PAI
process unit.” Therefore, we are
proposing to use this term in paragraph
(b)(2) instead of the phrase “any single
PAI process unit.” We are also
proposing to delete the current
paragraph (b)(2)(i), which states that
new source requirements apply only to
PAI process units that are “not part of
a process unit group.” The provision in
paragraph (b)(2)(i) could be
misinterpreted to mean that you must
develop process unit groups. This
interpretation is incorrect because
developing process unit groups is
optional; you could elect to develop
process unit groups if subpart MMM
and other maximum achievable control
technology (MACT) rules apply to the
same processing equipment and you
want to minimize the number of
different requirements for the
equipment with which you must
comply. The purpose of the statement in
paragraph (b)(2)(i) was to ensure that
new source requirements are not
applied to individual process units that
we are now defining as ‘“non-dedicated
PAI process units.” The proposed
change to paragraph (b)(2), to specify
that new source requirements apply to
dedicated PAI process units, as

described above, serves the same
purpose.

To illustrate how the new source
requirements would be triggered, we
have developed the following scenarios.

Scenario: I have an affected source on
the effective date. Am I subject to new
source requirements for a non-dedicated
PAI process unit that I create after
November 10, 1997, using equipment
that was installed and operating before
November 10, 19977

Response: No, any non-dedicated PAI
process unit you create solely from
existing equipment is subject to existing
source standards. It does not matter
what type of product(s) you have
produced in the past or whether you
have ever produced the PAI before. To
create a non-dedicated PAI process unit
from existing equipment, you would
either reconfigure the equipment or
change the raw materials. The proposed
change to the definition of
“construction” clarifies that neither of
these changes constitutes construction.
In addition, because these changes do
not include replacement of equipment,
they also do not meet the definition of
“reconstruction” in the General
Provisions. Therefore, these changes do
not satisfy the criteria in § 63.1360(b)(1).
If you already have a PAI affected
source as specified in § 63.1360(a), the
newly created non-dedicated PAI
process unit expands that affected
source.

Scenario: If I have an affected source,
am I subject to new source requirements
for a non-dedicated PAI process unit
that I create after November 10, 1997,
using a mixture of new equipment and
equipment installed and operating
before November 10, 19977

Response: No, if the amount of new
equipment added does not constitute
reconstruction. The revised definition of
“construction” specifies that addition of
equipment to an affected source does
not constitute construction unless it is
to construct a dedicated PAI process
unit with the potential to emit greater
than either the 10 or 25 tpy threshold.
Therefore, the newly created non-
dedicated PAI process unit becomes
part of and expands the affected source,
which is subject to existing source
standards. Any non-dedicated PAI
process units created in the future by
reconfiguring this equipment are also
subject to existing source standards for
the reasons given in the discussion
above.

Scenario: My facility was built and
operating before November 10, 1997
with no PAI affected source. After
November 10, 1997, I add non-dedicated
equipment. Am I subject to new source

standards for any PAI process unit that
I create from this equipment?

Response: Yes. The first PAI process
unit (that uses, processes, or produces
HAP) constitutes construction of an
affected source. Because the
construction commenced after
November 10, 1997, the affected source
is a new affected source in accordance
with §63.1360(b)(1). All PAI process
units created in the future by
reconfiguring the equipment, adding to
the equipment, or by changing raw
materials would also be subject to new
source standards because they are
process changes or additions to the
applicable affected source, which in this
case is a new affected source.

Scenario: My facility is a major source
consisting of non-dedicated equipment
that was built after April 10, 2002. Are
all of my PAI process units subject to
new source standards?

Response: Yes, for the same reasons
discussed in the preceding example.

2. Process Unit Groups

Many different MACT rules may
apply to the same multi-purpose
equipment because many different
process units may be created from this
equipment, depending on how it is
configured or the raw materials used. To
minimize the compliance burden, the
June 23, 1999, promulgated rule
included an option based on “process
unit groups” (PUG). A “‘process unit
group”’ is a collection of processing
equipment from which you create both
non-dedicated PAI process units and
non-dedicated process units for other
types of products. The purpose and
potential advantage of the PUG option is
that, under certain conditions, it allows
you to comply with a MACT rule that
applies to a non-PAI process unit in the
PUG, both when the equipment is
configured as the non-PAI process unit
and when it is configured as a PAI
process unit. Typically, the applicable
MACT rule is selected based on the
primary product of the PUG. These
provisions are specified in § 63.1360(h),
and the term “process unit group” is
defined in § 63.1361. Developing PUG is
entirely optional.

Petitioners noted that the definition of
“process unit group” in §63.1361
differs from the description in the
preamble to the promulgated rule, and
they recommended that the rule be
changed to match the preamble. They
also requested that we clarify
compliance procedures because the
requirements in the promulgated rule
are confusing, particularly with respect
to different primary products, and in
situations where future MACT rules
may apply to the same equipment. In
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this preamble we clarify our intent
regarding how to comply under the PUG
option, and we describe proposed
changes to the definition of the term
“process unit group” to make it
consistent with previous descriptions.
We are also proposing changes to
§63.1360(h) to clarify and simplify
compliance with the PUG option.

The PUG option allows you to
develop groups to accommodate your
site-specific situation subject to the
following constraints: (1) For equipment
used to create a PAI process unit to be
part of the group, some of the
equipment must overlap with
equipment in at least one other PAI
process unit in the group, (2) for
equipment used to create a non-PAI
process unit to be part of the group,
some of the equipment must overlap
with at least one PAI process unit in the
group, and (3) a PAI process unit may
not be part of more than one process
unit group. Thus, it is possible that all
of the non-dedicated equipment at a
facility could be part of just one process
unit group. On the other hand, if there
are distinct processing areas within the
plant, and there is no overlap in the PAI
products produced in those areas, and
no equipment is shared between the
areas, then there would have to be more
than one PUG.

To clarify the rule, we are proposing
to specifically include the above
constraints in § 63.1360(h)(1). In
addition, we are proposing that you
initially create the group by starting
with one non-dedicated PAI process
unit that is operating on December 23,
2003 (or later) and then include any
other non-dedicated PAI process units
and non-dedicated non-PAI process
units that you expect to be operated in
the subsequent 5 years, subject to the
constraints listed above. In the future,
you can include new process units in a
PUG if any of the equipment in the new
process unit overlaps equipment in any
of the process units already in the PUG.
A record of process units added to a
PUG must be maintained and included
in Periodic reports.

Also, §63.1360(h)(2) and (3) specify
two possible compliance options for the
PAI process units in a PUG. The first
option is that you may comply with the
NESHAP for Pharmaceuticals
Production (40 CFR part 63, subpart
GGG) for each PAI process unit in the
PUG if there is at least one
pharmaceutical manufacturing process
unit in the group. Note, however, that
§63.1360(h)(2)(i) through (iii) specify
three provisions in subpart GGG that do
not apply.

The second option involves first
determining the primary product of the

process unit group. We are proposing
that the primary product be the category
of products (e.g., PAI, pharmaceutical
product, thermoplastic resin, etc.) that is
expected to be produced for the greatest
operating time (or have the greatest
production on a mass basis) in the 5
years after the group is created, based on
the process units initially in the group.
You must redetermine the primary
product if you do not intend to produce
any of the product in the future, or you
have not produced any of it for 5 years
and include results of the
redetermination in the next Periodic
report.

If the primary product is a material
that was subject to another MACT
standard on June 23, 1999, or it is (or
was) subject to another MACT standard
upon startup of the first process unit(s)
in the PUG, whichever is later, then you
may comply with the subpart for that
material for each PAI process unit in the
PUG. Although other subparts have
more stringent process vent emission
limits than subpart MMM, the
applicability cutoffs are often higher
than the cutoffs specified in the
definition of “Group 1 process vents” in
§63.1361 of subpart MMM. Therefore,
we are proposing to add a provision in
§63.1360(h)(3) specifying that you must
comply with the control requirements of
the subpart that applies to the primary
product of the PUG for all PAI process
units in the PUG that have Group 1
process vents, regardless of the
applicability cutoffs in the other
subpart.

If the primary product is a material
that is not yet subject to a MACT
standard, then you must comply with
the PAI rule for all PAI process units in
the PUG. If in the future, a rule is
developed that applies to the primary
product (e.g., the Miscellaneous Organic
national emission standards for
hazardous air pollutants (HON)), that
rule will have to specify any alternative
to this provision. Note that the primary
product is the type of product that is
subject to a MACT standard (e.g., PAI,
pharmaceutical, MON chemicals, etc.),
not an individual compound or
material. For example, if you make five
PAI and one specialty chemical, you
sum the operating hours (or mass
produced, if the operating hours for
different types of products are equal) for
all five PAI to determine if PAI are the
primary product.

Another proposed change clarifies
what constitutes reconstruction for PAI
process units in a process unit group
and the applicable requirements. A new
paragraph (h)(4) to §63.1360, specifies
that the requirements for new and
reconstructed sources under the

alternative subpart apply to all of the
PAI process units in the process unit
group if, and only if, the affected source
under the alternative subpart meets the
requirements for reconstruction.

Finally, we are also proposing to
revise the definition of “process unit
group” to be consistent with the above
discussion. The current definition limits
equipment in a group to equipment that
has been or could be part of a PAI
process unit. This restriction could limit
a PUG to only PAI process units, which
effectively negates the potential benefits
of creating a PUG. A PUG has to include
complete process units (not just some of
the equipment) for the production of
products other than PAI for it to
minimize the impact of overlapping
MACT standards. Therefore, we are
proposing to replace the second
sentence in the definition of “process
unit group” with a statement that a PUG
“consists of all equipment used in one
or more PAI process units, and it may
include all of the equipment used in
other process units that have equipment
that overlaps with the PAI process
unit(s).”

3. Comparison of Alternative Standard
and Outlet Concentration Standard

For storage tanks and process vents,
the rule provides two compliance
options that are based on an outlet
concentration. One option (specified in
§63.1362(b)(2)(iv)(A), (b)(3)(ii),
(b)(4)(ii)(A), (b)(5)(ii), (b)(5)(iii) for
process vents, and § 63.1362(c)(2)(iv)(B)
for storage tanks) is simply referred to
as the outlet concentration option. The
other option is the alternative standard
(specified in §63.1362(b)(6) and (c)(4)).
The differences between these options
include the initial compliance
procedures, monitoring techniques, and
the way violations are assessed.

Initial and ongoing compliance
procedures under the outlet
concentration option are similar to those
for the percent reduction option. For
example, you demonstrate initial
compliance by conducting a
performance test (the design evaluation
option is not allowed for demonstrating
compliance with the outlet
concentration), you establish monitoring
levels for control device operating
parameters during the initial test, and
you demonstrate ongoing compliance by
not exceeding these levels. Because the
test must be conducted under the most
challenging conditions that the control
device will experience while being used
to control PAI emissions, you also need
to develop an emission profile to
identify the most challenging
conditions. This requires calculating the
uncontrolled emissions for all emission
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episodes that are routed to the control
device.

Compliance procedures are much
simpler for the alternative standard.
This option requires the use of
continuous emission monitoring
systems (CEMS) to demonstrate ongoing
compliance at all times beginning on the
compliance date. The only initial
requirement is to conduct a performance
evaluation in accordance with the
General Provisions. There is no need to
calculate uncontrolled emissions or to
develop an emissions profile. An
ongoing requirement is to conduct a
quality control program in accordance
with § 63.8(d) of the General Provisions,
which is likely to be more involved than
the annual calibration requirements for
parameter monitoring instruments.

Exceedances under the outlet
concentration option are considered
exceedances of the operating limit,
whereas exceedances under the
alternative standard are considered
exceedances of the emission limit. In
addition, compliance under the outlet
concentration option is determined for
each emission point or process, whereas
compliance under the alternative
standard is determined at the control
device.

4. Pollution Prevention

As specified in §63.1362(g), the
pollution prevention alternative
requires either an 85 percent or 50
percent reduction in the “HAP factor”
(i.e., the HAP consumption per unit of
production). In addition, if the HAP are
also volatile organic compounds (VOC),
an equivalent reduction (on a mass
basis) is required in the VOC factor.
This requirement to reduce the VOC
factor differs from the proposed rule (62
FR 60566, November 10, 1997), which
would have required only that the VOC
factor not increase. The petitioners want
us to reinstate the proposed language.

In the preamble to the promulgated
rule (64 FR 33576, June 23, 1999), we
provided two reasons for changing the
VOC factor requirements. One reason is
that our intent with the pollution
prevention alternative is to recognize
those processes that reduce solvent
usage. The proposed rule would have
allowed VOC substitution for the HAP,
without any reduction in total solvent
usage. Merely substituting one pollutant
for another is inconsistent with the
concept of pollution prevention. A
second reason for making the change is
that the proposed language gives an
unfair advantage to affected sources
using HAP solvents that are also VOC as
opposed to using HAP solvents that are
not VOC. As proposed, an affected
source using HAP solvents that are also

VOC could switch to a low-VOC solvent
and possibly comply with the pollution
prevention alternative, but an affected
source using HAP solvents that are not
VOC would be unable to comply with
the pollution prevention alternative
after making such a switch. We continue
to believe in the validity of the rationale
for requiring a reduction in the VOC
factor if the HAP are also VOC.
Therefore, we are not proposing changes
in the pollution prevention alternative.

5. Initial Compliance for Condensers

Based on a review of the project
database and the public comments on
the proposed rule, it appears that this
issue is focused on compliance for
storage tanks. We are not aware of any
ambient process vent emission streams
that are (or likely would be) controlled
with a condenser, but several storage
tanks are controlled with condensers.
We have also assumed the petitioner is
asking for clarification of compliance for
the percent reduction option because we
expect that using a condenser to reduce
emissions to less than 50 parts per
million by volume (ppmv) is unlikely
for a stored material with a maximum
true vapor pressure greater than 3.45
kilo Pascals (kPa) (i.e., the Group 1
storage tank cutoff).

Section 63.1365(d)(1) specifies how to
demonstrate initial compliance with the
percent reduction emission limitation
for storage tanks. You may conduct
either a performance test or a design
evaluation to demonstrate that the
condenser achieves at least a 95 percent
reduction when the tank is filled at the
reasonably expected maximum filling
rate. For the performance test option,
you use an applicable test method to
measure the inlet and outlet mass of
HAP and use the results to calculate the
percent reduction. As specified in
§63.1366(b)(1)(iii) and (b)(3), you must
measure the outlet gas temperature
during the test to establish the
maximum level for use in demonstrating
ongoing compliance. Alternatively, you
are not required to conduct a
performance test while filling the tank
if you conducted a performance test for
the same condenser to demonstrate
compliance with process vent emission
limits, and the demonstrated reduction
was at least 95 percent.

For the design evaluation option, you
must prepare documentation to
demonstrate that the required reduction
is achieved. The documentation
requirements are specified in
§63.1365(a)(1)(iii). However, we are
proposing some changes to that
paragraph to clarify the requirements.
The current language requires you to
establish the “design outlet organic HAP

compound concentration level,” the
“design average temperature of the
condenser exhaust,” and the “design
average temperatures of the coolant
fluid at the condenser inlet and outlet.”
Our proposed changes would require
you to establish the temperature of the
condenser exhaust vent stream and the
corresponding organic HAP compound
concentration level for which the
required reduction is achieved.
Knowledge of the coolant temperatures
may help you confirm that the outlet
vent stream temperature is achievable,
but it is not needed to establish that
required temperature; therefore, we are
proposing to delete that requirement.
We are also proposing to delete the
requirement to measure the outlet gas
stream temperature for use in
establishing the outlet concentration.
Measurement of the temperature is an
essential part of demonstrating
continuous compliance with the
temperature limit established in the
design evaluation, but it serves no
purpose in establishing the required
temperature limit.

The rule does not specify the ambient
temperature at which the performance
test or design evaluation must be
conducted. This is consistent with other
rules that specify compliance
procedures for condensers used to
control storage tank emissions. In a
design evaluation, standard procedure is
to use some representative or median
summer temperature. Thus, the design
evaluation will show that the required
reduction is achieved for the maximum
uncontrolled emission rate. Similarly,
conducting a performance test on a
warm summer day will demonstrate that
the required reduction is achieved for
the maximum uncontrolled emission
rate. If you elect to conduct a test on a
cool day, your monitoring temperature
limit will be set based on those
conditions, which also ensures that
compliance will be met or exceeded on
the warmest days with higher
uncontrolled emissions.

6. Startup, Shutdown, and Malfunction
Requirements

During discussions, petitioners
expressed reservations regarding the
flexibility of the startup, shutdown, and
malfunction provisions, and they
requested clarification of these
provisions.

Startup, shutdown, and malfunction
provisions were developed to
accommodate the fact that the emissions
characteristics of an affected unit can be
substantially different during periods of
startup, shutdown, or malfunction than
during normal operations. As specified
in §63.1360(e), affected sources are not
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required to meet the specified MACT
emission limitations during periods of
startup, shutdown, or malfunction.
Instead, affected sources must develop
(and operate in accordance with) a
startup, shutdown, and malfunction
plan, which would require sources to
operate “in a manner consistent with
good air pollution control practices for
minimizing emissions.” For instance,
this general duty clause does not require
an affected source to install a duplicate
control system to meet the emissions
limitations during periods of
malfunction of the primary control
system or during periods of process
upset when operation could damage the
control system (i.e., the only times when
a control system may be shutdown, as
specified in § 63.1360(e)(3)). It may be
feasible in some of these cases, however,
that a source could reroute emissions to
another control device already in
existence at the facility, which would
also constitute good engineering
practices.

B. Proposed Amendments Related to
Petitioners Issues

After reviewing issues raised by the
petitioners, we are proposing
amendments to clarify applicability
requirements; add and modify
compliance options, initial compliance
requirements, and monitoring
requirements; and clarify definitions.
We are also correcting several
referencing errors.

1. Storage Vessel Applicability

Section 63.1360(f)(3) of the rule as
promulgated on June 23, 1999, specified
that a storage tank in a tank farm is part
of an affected source only if the greatest
input to or output from the tank is
associated with PAI processes and there
is no intervening storage tank between
the tank farm and the process. We are
proposing changes to this section that
would allow owners and operators the
option to include storage vessels in the
affected source even if there is an
intervening tank. We are not, however,
changing the requirement that the
primary input or output must be
associated with PAI processes.

Without this amendment, the
excluded tanks in the tank farm would
be subject to the Organic Liquids (non-
gasoline) Distribution MACT rule,
currently under development. We
anticipate that the proposed
requirements for that rule will be
similar to the requirements in the
hazardous organic NESHAP (HON)

(§ 63.119(a) of subpart G), which has
less stringent capacity and maximum
true vapor pressure cutoffs than
§63.1362(c) of subpart MMM.

Notwithstanding the stringency of these
standards, sources may choose this
option in order to reduce the burden
associated with complying with
multiple standards.

2. Process Unit Groups

We are proposing to redesignate
§63.1360(h)(1)(i) and (ii) as
§63.1360(h)(2)(i) and (ii) and then make
four technical corrections to the
language. These paragraphs would
specify exceptions to the provisions in
the Pharmaceuticals NESHAP, subpart
GGG. Because the Pharmaceuticals
NESHAP was amended on August 29,
2000 (65 FR 52588), the changes
described below are necessary to ensure
the PAI NESHAP are consistent with the
amended subpart GGG.

The first proposed change is to
§63.1360(h)(2)(i). Because the
requirements in § 63.1254 were
rearranged when subpart GGG was
amended, we are proposing to replace
the now incorrect reference to
§63.1254(a)(1) in §63.1360(h)(2)(i) with
the correct reference to § 63.1254(a)(2).

The other three proposed technical
corrections are in § 63.1360(h)(2)(ii). In
the rule as promulgated on June 23,
1999, this paragraph specifies that, for
the purposes of subpart MMM, the date
June 23, 1999 shall apply instead of the
date April 2, 1997 in § 63.1254(a)(iii) of
subpart GGG. Our first proposed change
is to replace the incorrect reference to
§63.1254(a)(iii) with the correct
reference to §63.1254(a)(3)(ii). Because
the grandfathering provisions in
§63.1254(a)(3)(ii) apply to control
devices installed before the original
proposal date of subpart GGG (i.e., April
2,1997), our second proposed change is
to replace “June 23, 1999” with
“November 10, 1997” to be consistent
with the intent in subpart GGG (i.e., this
change replaces the promulgation date
of subpart MMM with the proposal
date). Section 63.1254(a)(3)(ii) also
contains provisions for replacing or
upgrading control devices before April
2, 2007 (i.e., 10 years after the proposal
date). Therefore, our third proposed
change is to specify that when this date
applies in § 63.1254(a)(3)(ii), the date of
November 10, 2007 shall apply for the
purposes of subpart MMM.

3. Vapor Balancing for Storage Vessels

We are proposing to allow vapor
balancing in conjunction with the use of
a pressure setting to comply with the
storage vessel requirements. The vapor
balancing option would also require that
displaced vapors from the tank trucks
and railcars be controlled at the
reloading or cleaning facility to at least
95 percent or be vapor balanced.

In general, a pressure setting of at
least 2.5 pounds per square inch gage
(psig) was determined to eliminate
breathing losses from storage vessels
that are typically found in this industry.
As a means of demonstrating
continuous compliance with the
pressure setting requirement, the
proposed provisions would require the
owner or operator to monitor the
pressure relief valve on a quarterly basis
to ensure no breathing losses.

To demonstrate compliance with the
offsite provisions, the owner or operator
must obtain a certification from the
cleaning and reloading facility
indicating that the control requirements
will be met. In addition, tank trucks and
railcars would be required to have
current certification in accordance with
U.S. Department of Transportation
pressure test requirements, and the
owner or operator would be required to
keep a record of the certifications. All of
the vapor balancing provisions are
consistent with subpart GGG.

4. Planned Routine Maintenance of
Control Devices for Storage Vessels

Currently, the rule specifies that an
owner or operator is exempt from the
standards for storage tanks during
periods of planned routine maintenance
of a control device for up to 240 hours
per year (hr/yr). We are proposing to
allow an owner or operator to submit an
application to the Administrator
requesting an extension of the time limit
to a total of 360 hr/yr. The application
would have to explain why the
extension is needed, indicate that no
material will be added to the storage
vessel between the time the 240 hour
limit is exceeded and the control device
is again operational, and be submitted at
least 60 days before the 240 hour limit
will be exceeded. In the event that
planned routine maintenance for a
particular control device cannot be
completed in less than 240 hr/yr, this
option would reduce the burden on an
owner or operator who would otherwise
be required to take the storage vessel out
of service. Allowing the time extension
may also result in less emissions than
emptying and degassing the storage
vessel.

5. The Alternative Standard

We are proposing to raise the
concentration limit for HAP emissions
at the outlet of a non-combustion device
from 20 ppmv to 50 ppmv. The
proposed change is a result of
reconsideration of the process vent
stream data used in the MACT floor
analysis and consideration of the
limitations and advantages of non-
combustion control technologies. The
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definition of process vent stream from
an organic chemical manufacturing
process was developed in the HON
where the minimum HAP concentration
is 50 ppmv. The same definition of vent
stream is used in subpart MMM. In the
MACT floor analysis, we included only
process vents with HAP concentrations
of 50 ppmv or greater, and where data
were available to calculate HAP
concentrations in process vent emission
streams, we excluded those vents with
HAP concentrations less than 50 ppmv
from the MACT floor analysis.

We selected 20 ppmv for the
alternative standard because ample data
suggest this is an achievable level for
properly operated combustion devices.
However, we do not have data to
demonstrate that 20 ppmv is also
achievable for non-combustion devices.
Raising the concentration limit for non-
combustion devices to 50 ppmv would
make the alternative standard consistent
with the data used in establishing the
MACT floor and allow the possible use
of such control technology as carbon
adsorption, oil scrubbers, and
biofiltration. These control technologies
have much less impact on the
environment than thermal oxidation
and have potential for recovery and
reuse of HAP. In most cases, it is likely
to achieve much greater control because
the HAP concentration in process vent
emissions at the surveyed facilities is
rarely less than 500 ppmv. Finally, we
want to encourage facilities to comply
with the MACT standard by
implementing the alternative standard
because we believe CEMS are the best
way to demonstrate ongoing
compliance.

6. Outlet Concentration Emission Limits

We are proposing changes to make the
outlet concentration emission limit
option more flexible for process vents,
storage vessels, and wastewater.
Currently, the rule specifies (in
§63.1362(b) and (c)) that organic HAP
emissions be reduced to concentrations
less than or equal to 20 ppmv as TOC.
Similarly, control devices used to
reduce emissions from waste
management units must achieve an
outlet TOC concentration of 20 ppmv
because §63.1362(d)(12) specifies that
the total organic HAP limit in §63.139
of the HON does not apply. To provide
greater flexibility, we are proposing to
change this option so that an affected
source may reduce outlet concentrations
to 20 ppmv or less of either TOC or total
organic HAP.

For all of the emission points, the
MACT floors (and regulatory
alternatives above the floor) are based
on the percent reduction of organic

HAP. The outlet concentration format is
also provided because we realize that
there is a practical limit of control for
emission streams with relatively low
HAP concentrations. The 20 ppmv as
TOC option was specified in the June
23, 1999 promulgated rule because it is
the limit of control for most control
devices, and it is the most stringent
concentration limit. For most streams,
however, control to an outlet
concentration of 20 ppmv as HAP
would also be equivalent to a reduction
far greater than the required 90 or 95
percent reductions, depending on the
emission point. Based on data from
surveyed facilities, very few process
vents have HAP concentrations between
50 ppmv and 200 ppmv (i.e., between
the proposed cutoff in the definition of
a process vent and the minimum inlet
concentration needed to achieve a 90
percent reduction if the outlet is 20
ppmv as HAP). Plus, for Group 1 storage
vessels, the maximum true vapor
pressure cutoffs of 16.5 kPa for existing
sources and 3.45 kPa for new sources
(compared to standard atmospheric
pressure of 101.3 kPa) means the
minimum uncontrolled HAP
concentrations that must be controlled
are well above the levels needed to
achieve at least 95 percent control when
the outlet is 20 ppmv as HAP.
Therefore, we believe that control will
continue to be at least equivalent to the
MACT floor after implementing the
proposed change.

We are also proposing a related
change in § 63.1365(a)(2). This
paragraph specifies procedures for
calculating emissions concentrations as
part of an initial compliance
determination. The third sentence in
this paragraph currently states that ““if
compliance with the percent reduction
format of the standard is being
determined based on total organic HAP,
the owner or operator shall compute
total organic HAP * * *” We are
proposing to delete the reference to the
“percent reduction format of the
standard” in this sentence to be
consistent with the proposed change
described above that would also allow
compliance with the outlet
concentration standard to be
demonstrated based on total organic
HAP.

7. Wastewater Standards

We are proposing several technical
corrections to the wastewater standards.
According to the rule promulgated on
June 23, 1999, the referenced provisions
of the HON specify that only Method 18
of 40 CFR part 60 may be used to
demonstrate compliance with the
standards for control devices used to

control emissions vented from waste
management units. For other emission
streams, however, the promulgated rule
allows compliance to be demonstrated
using Method 25 or Method 25A of 40
CFR part 60, under applicable
conditions for the method. To correct
this unintended disparity, we are
proposing to specify in §63.1362(d)(12)
that an owner or operator may elect to
use Method 25 or Method 25A as an
alternative to Method 18 when Method
18 is specified in §§63.139(c)(1)(ii) and
63.145(i)(2). We are also proposing to
add a similar statement in § 63.1365(e),
which specifies the elements of § 63.145
of the HON which are to be used to
demonstrate initial compliance with the
wastewater standards.

Section 63.139(c)(1)(ii) of the cross-
referenced HON wastewater provisions
specifies that outlet concentrations from
combustion devices are to be corrected
to 3 percent oxygen at all times. Section
63.1362(d)(13) of subpart MMM as
promulgated on June 23, 1999 specifies
that the correction is required only if
supplemental gases are combined with
affected streams. This statement was
included in the rule to ensure that the
cross-referenced requirements for
wastewater emissions do not conflict
with the requirements specified in
§63.1365(a)(7). However, to further
clarify this point, we are proposing to
add a statement to §63.1362(d)(13)
specifying that the procedures to
determine the percent oxygen correction
in §63.1365(a)(7) apply instead of the
procedures in § 63.145(i)(6).

In the rule as promulgated on June 23,
1999, §63.1362(d)(14) required covered
waste management units or a
determination that less than 5 percent of
the HAP are emitted from the units for
all wastewater sent offsite for biological
treatment. We are proposing to specify
that these restrictions apply only to
Group 1 wastewater to be consistent
with the applicability requirements in
§63.132(g) of the HON.

The requirements for wastewater
tanks in §63.1362(d), which cross-
reference the requirements in § 63.133
of the HON, differ depending on the
maximum true vapor pressure of the
HAP in the stored wastewater. The
vapor pressure cutoffs are specified in
Table 10 to subpart G of part 63. Since
all of the other wastewater provisions
apply only to the HAP listed in Table
9 to subpart G of part 63, we are
proposing to specify in § 63.1362(d)(15)
that the vapor pressure cutoffs in Table
10 to subpart G of part 63 also apply
only to the HAP in Table 9 of subpart
G of part 63 for the purposes of subpart
MMM.
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Section 63.1365(b)(8) requires
wastewater analyses to be conducted in
accordance with the test methods and
procedures specified in § 63.144 of the
HON. We are proposing to add a
statement to this paragraph specifying
that an owner or operator may also use
Method 1666 or Method 1671 of 40 CFR
part 136, appendix A, without
performing the validation procedures
specified in § 63.144(b)(5)(iii). The two
new methods can be used to measure
certain analytes (e.g., methanol,
acetonitrile, and n-hexane) that cannot
be measured using the other methods in
40 CFR part 136. They also have the
same quality assurance/quality control
requirements as the earlier methods; in
particular, sampling must be conducted
so as to minimize loss of volatile
compounds. These two methods were
added to 40 CFR part 136 when the
revisions to the pharmaceutical effluent
limitation guidelines and standards
were promulgated in September 1998.
They were also added to the list of
acceptable methods for wastewater
analyses in the amended subpart GGG of
40 CFR part 63 (66 FR 40134, August 2,
2001).

8. Emissions Averaging

We are proposing changes to
§63.1362(h)(2) to clarify the procedures
for calculating emissions averaging
credits and make them more consistent
with the HON. Section 63.150(d)(2) of
the HON specifies that Group 1
emission points that are controlled with
a “reference control technology’” may
not be used to calculate emissions
averaging credits unless the reference
control technology has been approved
for use in a different manner, and a
higher nominal efficiency has been
assigned according to the procedures in
§63.150(i). Our intent was to specify
equivalent requirements in
§63.1362(h)(2) of subpart MMM. We
did not simply reference all of § 63.150
because we did not define ‘“‘reference
control technologies” for the PAI
standards.

Section 63.1362(h)(2) currently
specifies that certain emission streams
may not be used for calculating
emissions averaging credits unless a
nominal efficiency has been assigned
that exceeds the applicable percent
reduction; this section also lists the
relevant sections of the rule that specify
the required percent reductions for
process vents, storage tanks, and
wastewater treatment units. In addition,
§63.1362(h)(2)(i) through (iii) specifies
the types of controls subject to this
provision; all of them are equipment or
operational requirements that are
alternatives to a percent reduction

requirement (i.e., storage tanks
controlled with a floating roof; emission
streams vented to a flare; waste
management units that are controlled
using devices and techniques such as
covers, plugs, water seals, floating roofs,
and submerged fill; and wastewater
treated using a design steam stripper).

After reexamining the emissions
averaging provisions, we determined
that several changes are needed to
maintain equivalence with the HON.
Two of our proposed changes are to the
introductory text in § 63.1362(h)(2). In
the first sentence, we are proposing a
change to clarify that all of the
restrictions on the calculation of credits
in this paragraph apply only to Group
1 emission points. We are also
proposing to add a requirement that the
nominal efficiency for control devices
used to control emissions vented from
waste management units must exceed
the 95 percent reduction requirement in
§63.139(c).

We are also proposing two changes to
§63.1362(h)(2)(iii). This paragraph
specifies that wastewater may not be
used to calculate emissions averaging
credits if it is controlled either as
specified in §§63.133 through 63.137 or
with a design steam stripper, unless a
higher nominal efficiency is assigned.
This language inadvertently bars an
owner or operator from calculating
emissions averaging credits for all
wastewater streams because the
equations and procedures specified in
§63.150(h)(5) for calculating credits
require the use of emission suppression
controls in §§63.133 through 63.137
(i.e, §63.1365(h)(2)(iii) prohibits a
wastewater stream from being used to
calculate emissions averaging credits if
it is managed according to §§63.133
through 63.137, but § 63.150 requires
management according to §§63.133
through 63.137 in order to calculate
credits). To make the limitation on
calculating credits consistent with the
HON, we are proposing to change
§63.1365(h)(2)(iii) so that only
wastewater streams that are both
managed according to §§ 63.133 through
63.137 and treated using a design steam
stripper may not be used to calculate
emissions averaging credits. This way
both conditions must be met (rather
than either one), which is consistent
with the reference control technology
concept in the HON.

After making the changes described
above for the settlement agreement, we
realized that § 63.1365(h)(2) still differs
from the HON in two ways. First,
§63.1365(h)(2) does not mention the
requirement that the control technology
must be approved for use in a manner
that differs from the reference control

technology. Therefore, we are
considering adding language to
§63.1365(h)(2) to require that the
control technology must be approved for
use in a manner different from that
otherwise required by the rule. Second,
the proposed change to
§63.1365(h)(2)(iii) as described above
addresses two components from the
HON’s definition of reference control
technology for wastewater, but it does
not address the requirement that
emissions from waste management
units, including the design steam
stripper, be controlled by 95 percent.
Without this component in
§63.1365(h)(2)(iii), no wastewater
stream treated in a design steam stripper
could be used to calculate credits.
Therefore, we are considering adding a
requirement that emissions from the
waste management units, including the
design steam stripper, must be
controlled in a device that meets the
requirements specified in § 63.139(c).
We are requesting comment on the need
for these two additional changes and
suggestions for the best way to
incorporate them.

We are proposing changes to make
§63.1365(h)(3) consistent with other
proposed changes. As promulgated,
§63.1365(h)(3) specifies that process
vent and storage vessel emissions
controlled to 20 ppmv may not be used
in any emissions averaging group. Since
we are proposing to change the
concentration limit to 50 ppmv for non-
combustion devices used to comply
with the alternative standard (see
section II.B.5 of this preamble), we are
also proposing to exclude process vent
and storage vessel emission streams
controlled to 50 ppmv from use in
emissions averaging. To enhance
understanding of the provision, we are
also adding references to the applicable
sections of the rule that specify the
various concentration standards.

Finally, we are proposing to revise
§63.1362(h)(4) to clarify the
requirements for Group 2 wastewater
streams. As noted above, the procedures
and equations in § 63.150 of the HON
allow credits to be calculated for Group
2 wastewater streams only if they are
managed in accordance with §§63.133
through 63.137. We are proposing to
explicitly state this req