WD RECG 6-10-02 Monday
T N . > Vol. 67 No. 111 June 10, 2002

Pages 39595-39840

ISUET

0

Mederal Re o



II Federal Register/Vol. 67, No.

111/Monday, June 10, 2002

The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for makin;
available to the public regulations and legal notices issued%)y
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
(f:u(irently on file for public inspection, see http://www.nara.gov/
edreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa? Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512-1661 with a
computer and modem. When using Telnet or modem, type swais,
then log in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512—1262; or call (202) 512-1530 or 1-888—293-6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday-Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $699, or $764 fgr a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $264. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $10.00 for each issue, or
$10.00 for each group of pages as actually bound; or $2.00 for
each issue in microfiche Form. All Frices include regular domestic
?ostage and handling. International customers please add 25% for
oreign handling. Remit check or money order, made payable to
the Superintenc%ent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 67 FR 12345.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Paper or fiche
Assistance with Federal agency subscriptions

202-523-5243
202-523-5243

What’s NEW!
Federal Register Table of Contents via e-mail

Subscribe to FEDREGTOC, to receive the Federal Register Table of
Contents in your e-mail every day.

If you get the HTML version, you can click directly to any document
in the issue.

To subscribe, go to http://listserv.access.gpo.gov and select:

Online mailing list archives
FEDREGTOC-L
Join or leave the list

Then follow the instructions.

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND

HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

Sponsored by the Office of the Federal Register.

Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

To provide the public with access to information necessary to

research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WHO:
WHAT:

WHY:

WASHINGTON, DC
July 23, 2002—9:00 a.m. to noon
Office of the Federal Register
Conference Room
800 North Capitol Street, NW.
Washington, DC
(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538; or

info@fedreg.nara.gov

WHEN:
WHERE:




Contents

Federal Register
Vol. 67, No. 111

Monday, June 10, 2002

Agency for Toxic Substances and Disease Registry
NOTICES
Grants and cooperative agreements; availability, etc.:

Tremolite asbestos exposure in vermiculite ore, 39725—

39727

Agricultural Marketing Service
PROPOSED RULES
Cherries (tart) grown in—

Michigan et al., 39637—-39639
Pears (Winter) grown in—

Oregon and Washington, 39634—-39637
NOTICES
Grapefruit juice; grade standards, 39671

Agriculture Department

See Agricultural Marketing Service

See Federal Crop Insurance Corporation
See Risk Management Agency

See Rural Business-Cooperative Service

Antitrust Division
NOTICES
Agency information collection activities:
Proposed collection; comment request, 39743-39744
National cooperative research notifications:
PCAD Venture Team, 39744

Centers for Disease Control and Prevention
NOTICES
Grants and cooperative agreements; availability, etc.:
Traumatic Brain Injury Follow-up Registry and
Surveillance in Emergency Department, 39727

Children and Families Administration

See Refugee Resettlement Office
NOTICES

Agency information collection activities:
Proposed collection; comment request, 39727-39728

Coast Guard
RULES
Ports and waterways safety:

Chesapeake Bay, Hampton Roads, James River, VA; safety

zone, 39600-39602
Farallones Gulf, San Francisco, CA; JACOB
LUCKENBACH oil removal; safety zone, 39598—
39600
Lake Macatawa Triathlon; Holland, MI; safety zone,
39597-39598
NOTICES
Meetings:
Great Lakes Pilotage Advisory Committee, 39786

Commerce Department
See Industry and Security Bureau
See International Trade Administration

See National Oceanic and Atmospheric Administration
NOTICES

Agency information collection activities:

Submission for OMB review; comment request, 39674—

39675

Customs Service
NOTICES
Organization, functions, and authority delegations:
Office of Regulations and Rulings; change of address,
39787-39788

Defense Department
NOTICES
Federal Acquisition Regulation (FAR):
Agency information collection activities—
Submission for OMB review; comment request, 39696

Drug Enforcement Administration
NOTICES
Agency information collection activities:
Proposed collection; comment request, 39744—39746

Education Department

NOTICES

Agency information collection activities:
Proposed collection; comment request, 39696—39698
Submission for OMB review; comment request, 39698

Energy Department
See Federal Energy Regulatory Commission

Environmental Protection Agency
RULES
Air pollutants, hazardous; national emission standards:
Metal coil surface coating, 39793—-39828
Air pollution control:
State operating permits programs—
Oregon, 39622-39628
Air programs; approval and promulgation; State plans for
designated facilities and pollutants:
Maine, 39628-39629
Air quality implementation plans:
Consolidated emissions reporting, 39602—39616
Air quality implementation plans; approval and
promulgation; various States:
California, 39616—-39619
South Dakota, 39619-39621
Clean Air Act:
State operating permits programs—
Oregon, 39630-39632
PROPOSED RULES
Air pollution control:
State operating permits programs—
Oregon, 39661
Air programs; approval and promulgation; State plans for
designated facilities and pollutants:
Maine, 39661-39662
Air quality implementation plans; approval and
promulgation; various States:
California, 39658-39660
South Dakota, 39658—-39659
Clean Air Act:
State operating permits programs—
Oregon, 39662
Hazardous waste:
Municipal solid waste landfills; research, development,
and demonstration permits, 39662—-39668



v Federal Register/Vol. 67, No. 111/Monday, June 10, 2002/ Contents

NOTICES
Agency information collection activities:
Proposed collection; comment request, 39712
Reporting and recordkeeping requirements, 39712-39713
Submission for OMB review; comment request, 39713—
39718
14486
Meetings:
Exposure Modeling Working Group, 39718-39719
Organophosphate pesticide cumulative risk assessment;
revised draft; technical briefing, 39719-39720
Water pollution control:
Marine discharges of vessel sewage, prohibition;
petitions, etc.—
New York, 39720-39722
Water supply:
Public water supply supervision program—
Towa, 39722

Executive Office of the President
See Management and Budget Office
See Presidential Documents

Federal Aviation Administration
PROPOSED RULES
Airworthiness directives:

Pratt & Whitney, 39640-39642

Federal Communications Commission

RULES

Common carrier services:

Ultra-wideband transmission systems; marketing and
operation of new products

Correction, 39632

NOTICES

Rulemaking proceedings; petitions filed, granted, denied,
etc., 39722

Federal Crop Insurance Corporation
NOTICES
Agency information collection activities:
Proposed collection; comment request, 39671-39672

Federal Election Commission
NOTICES
Meetings; Sunshine Act, 39722

Federal Energy Regulatory Commission
NOTICES
Electric rate and corporate regulation filings:

MEP Investments, LLC, et al., 39707-39708

Waterside Power, L.L.C., et al., 39709-39710
Meetings:

Midwest State-Federal Regional Workshop, 39710
Meetings; Sunshine Act, 39710-39711
Applications, hearings, determinations, etc.:

ANR Pipeline Co., 39698-39699

Atlanta Gas Light Co., 39699

California Independent System Operator Corp., 39699

Columbia Gas Transmission Corp., 39700

Columbia Gulf Transmission Co., 39700-39701

Constellation Power Source, Inc. et al., 39701

Gulf South Pipeline Co., LP, 39701

Harrisburg, PA, 39701-39702

Horizon Pipeline Co., L.L.C., 39702

Natural Gas Pipeline Co. of America, 39702

Ohio Valley Hub, LLC, 39702-39703

Petal Gas Storage, L.L.C., 39703

PH Generating Statutory Trust B, 39704
Reliant Energy Gas Transmission Co., 39704
Southern Natural Gas Co., 39704-39705
Texas Eastern Transmission, LP, 39705
Unocal Keystone Gas Storage, LLC, 39705—-39706
Virginia Electric & Power Co.
Republication, 39706
Western Electricity Coordinating Council, 39706-39707
Western Gas Interstate Co., 39707
Williams Gas Pipelines Central, Inc., 39707

Federal Highway Administration

NOTICES

Environmental statements; notice of intent:
Suffolk County, NY, 39786—-39787

Federal Housing Finance Board

RULES

Agency regulations reorganization; technical amendments
Correction, 39791

Federal Maritime Commission
NOTICES
Complaint filed:
Odyssea Stevedoring of Puerto Rico, Inc., 3972239723

Federal Reserve System

NOTICES

Banks and bank holding companies:
Change in bank control, 39723

Fish and Wildlife Service
PROPOSED RULES
Marine mammals:

Florida manatees; incidental take during specified
activities; intent to prepare environmental impact
statement, 39668—39670

NOTICES
Endangered and threatened species:

Incidental take permits—

Desert tortoise, 39737—-39739

Food and Drug Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 39728

General Services Administration
NOTICES
Acquisition regulations:

U.S. Government Bill of Lading-Continuation Sheet (SF
1109) and U.S.Government Bill of Lading Correction
Notice (SF-1200); correction, 39723

U.S. Government Identification (OF 55); revision, 39723

Agency information collection activities:

Submission for OMB review; comment request, 39723—

39724
Federal Acquisition Regulation (FAR):

Agency information collection activities—

Submission for OMB review; comment request, 39696

Health and Human Services Department

See Agency for Toxic Substances and Disease Registry
See Centers for Disease Control and Prevention

See Children and Families Administration

See Food and Drug Administration

See National Institutes of Health

See Refugee Resettlement Office



Federal Register/Vol. 67, No.

111/Monday, June 10, 2002/ Contents

See Substance Abuse and Mental Health Services
Administration
NOTICES
Reports and guidance documents; availability, etc.:
Information disseminated by Federal agencies; quality,
objectivity, utility, and integrity guidelines, 39724—
39725

Industry and Security Bureau

NOTICES

Computer technology and software eligible for export or
reexport under license exception TSR, 39675-39676

Interior Department
See Fish and Wildlife Service
See Minerals Management Service

Internal Revenue Service
NOTICES
Agency information collection activities:
Proposed collection; comment request, 39788-39790

International Trade Administration
NOTICES
Antidumping:
Stainless steel butt-weld pipe and tube fittings from—
Japan, 39676—-39677
Stainless steel plate in coils from—
Ttaly, 39677-39681
Welded large diameter line pipe from—
Japan, 39682—-39683

Justice Department
See Antitrust Division
See Drug Enforcement Administration
PROPOSED RULES
Privacy Act; implementation, 39837-39838
NOTICES
Agency information collection activities:
Proposed collection; comment request, 39742—39743
Pollution control; consent judgments:
Catalina Furniture Co., Inc. and Capital Cabinet Corp.,
39743
Privacy Act:
Systems of records, 39838—-39840, 39743
Reports and guidance documents; availability, etc.:
Motor vehicles; alternative fuel vehicle report, 39743

Labor Department

See Mine Safety and Health Administration

See Occupational Safety and Health Administration

PROPOSED RULES

Programs and activities receiving Federal financial
assistance; nondiscrimination based on age, 39829-
39836

Management and Budget Office
NOTICES
Meetings:
Performance Measurement Advisory Council, 39751

Minerals Management Service
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 39739—
39742

Mine Safety and Health Administration
NOTICES
Safety standard petitions:

Consolidation Coal Co. et al., 39746-39747

National Aeronautics and Space Administration
NOTICES
Environmental statements; notice of intent:
Pluto-Kuiper Express mission, 39748—-39749
Federal Acquisition Regulation (FAR):
Agency information collection activities—
Submission for OMB review; comment request, 39696
Meetings:
Advisory Council
Biological and Physical Research Advisory Committee,
39749-39750

National Institutes of Health
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 39729
Patent licenses; non-exclusive, exclusive, or partially
exclusive:
Spectural Dimensions, Inc., 39729-39730
Xanthus Life Sciences, 39730-39731

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:

West Coast States and Western Pacific fisheries—

Whiting, 39632—-39633
NOTICES
Grants and cooperative agreements; availability, etc.:
Landscape characterization and restoration, integration
and development, and outreach, coastal remote
sensing and information resources, 39683—-39695
Safety of Life at Sea, 1974 International Convention:
Nautical charts; identification of items meeting
Convention definition; policy statement, 39695—
39696

Nuclear Regulatory Commission
NOTICES
Meetings; Sunshine Act, 39750
Reports and guidance documents; availability, etc.:
Information disseminated by Federal agencies; quality,
objectivity, utility, and integrity guidelines, 39750—
39751

Occupational Safety and Health Administration
NOTICES
Agency information collection activities:

Proposed collection; comment request, 39747—-39748

Office of Management and Budget
See Management and Budget Office

Presidential Documents
PROCLAMATIONS
Special observances:
National Child’s Day (Proc. 7571), 39595-39596

Public Health Service

See Agency for Toxic Substances and Disease Registry

See Centers for Disease Control and Prevention

See Food and Drug Administration

See National Institutes of Health

See Substance Abuse and Mental Health Services
Administration



VI Federal Register/Vol. 67, No. 111/Monday, June 10, 2002/ Contents

Refugee Resettlement Office
NOTICES
Grants and cooperative agreements; availability, etc.:
Individual development account programs for refugees,
39731-39737

Risk Management Agency
NOTICES
Agency information collection activities:
Proposed collection; comment request, 39672-39673

Rural Business-Cooperative Service

NOTICES

Agency information collection activities:
Proposed collection; comment request, 39673

Securities and Exchange Commission
PROPOSED RULES
Securities:
Reserves and custody, 39642—39646
Security futures products:
Broker-dealer confirmation requirements, 39647—-39658
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 39751—
39752
Security futures products:
Broker-dealer disclosure requirements; temporary
exemption, 39752-39753
Self-regulatory organizations; proposed rule changes:
American Stock Exchange LLC, 39753-39757
Boston Stock Exchange, Inc., 39757-39758
Chicago Board Options Exchange, Inc., 39758-39759
National Association of Securities Dealers, Inc., 39759—
39771
Primex Auction System, 39771-39781
Applications, hearings, determinations, etc.:
Armstrong Holdings, Inc., 39752

Small Business Administration
NOTICES
Disaster loan areas:

Illinois, 39781

New York, 39781

Social Security Administration
NOTICES
Social security acquiescence rulings:
McDonald v. Bowen et al.; rescission, 39781-39782

State Department
NOTICES
Art objects; importation for exhibition:
Benenson Gallery for African Art in the Development of
the Arts of Africa, Oceania, and the Americas, 39782
Genesis: Ideas of Origin in African Sculpture, 39782
Glimpses of the Silk Road: Central Asia in the First
Millenium A.D., 39782-39783
Raphael and His Age: Drawings from the Palais des
Beaux-Arts, Lille, 39783

Meetings:
Shipping Coordinating Committee, 39783-39784

Substance Abuse and Mental Health Services
Administration
NOTICES
Meetings:
Mental Health Services Center National Advisory
Council, 39737
SAMHSA National Advisory Council, 39737

Surface Transportation Board

NOTICES

Railroad services abandonment:
Long Island Rail Road Co., 39787

Toxic Substances and Disease Registry Agency
See Agency for Toxic Substances and Disease Registry

Transportation Department

See Coast Guard

See Federal Aviation Administration
See Federal Highway Administration
See Surface Transportation Board
NOTICES

Agency information collection activities:

Proposed collection; comment request, 39784—39785
Committees; establishment, renewal, termination, etc.:
Airline Industry National Commission To Ensure

Consumer Information and Choice, 39785-39786

Treasury Department
See Customs Service
See Internal Revenue Service

Separate Parts In This Issue

Part Il
Environmental Protection Agency, 39793-39828

Part Ill
Labor Department, 39829-39836

Part IV
Justice Department, 39837—-39840

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, reminders,
and notice of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
LISTSERYV electronic mailing list, go to http://
listserv.access.gpo.gov and select Online mailing list
archives, FEDREGTOC-L, Join or leave the list (or change
settings); then follow the instructions.



Federal Register/Vol. 67, No. 111/Monday, June 10, 2002/ Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR
Proclamations:

7 CFR

14 CFR

17 CFR
Proposed Rules:
240 (2 documents) ......... 39642,

39647
28 CFR
Proposed Rules:
16 i 39838
29 CFR
Proposed Rules:
35 39830
33 CFR
165 (3 documents) ......... 39597,

39598, 39600

B2ttt ...39628
63 (2 documents) ........... 39622,
39794

Proposed Rules:

52 (3 documents) ........... 39658,
39659
39661
...39661
...39661




39595

Federal Register
Vol. 67, No. 111

Monday, June 10, 2002

Presidential Documents

Title 3—

The President

Proclamation 7571 of June 5, 2002

National Child’s Day, 2002

By the President of the United States of America

A Proclamation

Children bring joy and challenge to the lives they touch. And as our next
generation of leaders, they carry with them the hope of our Nation. From
the excitement of watching a toddler take a first step to the satisfaction
of seeing them mature into adulthood, we are blessed to share our lives
and experiences with children. Their thoughts, ideas, and unique perspec-
tives renew our appreciation for life.

National Child’s Day is a time to affirm our commitment as parents, teachers,
and citizens to the health, well-being, and success of our children. Our
goal must be to make sure that all children have the opportunity to learn
and succeed. To achieve this, we must use the resources of our families,
communities, schools, and government to ensure that no child is left behind.

My Administration is strongly committed to helping boys and girls grow
up in secure families that help them reach their full potential. Families
forge values where children can find fulfillment and love. And children
who are surrounded by love, support, and encouragement can develop self-
esteem and have a strong foundation for life.

We are working to implement programs and initiatives that help families
stay strong and intact; that support adoption efforts and mentoring programs;
that protect children from abuse and neglect; and that encourage alcohol,
drug, and sexual abstinence. We also are making great progress in helping
all schools become places where every student is able and expected to
learn.

While government can provide much to support children, it cannot provide
the love a child needs. I encourage all community leaders, educators, faith-
based organizations, and citizens to seek opportunities to mentor, encourage,
and listen to our children. As we observe National Child’s Day, we should
also communicate to young people that their dreams, aspirations, happiness,
and well-being are important to us and to our future.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim June 9, 2002, as National
Child’s Day. I urge all Americans to work within their communities to
appreciate, love, and protect all of America’s children. I also call upon
citizens to observe this day with appropriate programs, ceremonies, and
activities.
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IN WITNESS WHEREOF, I have hereunto set my hand this fifth day of
June, in the year of our Lord two thousand two, and of the Independence
of the United States of America the two hundred and twenty-sixth.

[FR Doc. 02—-14648
Filed 6-7-02; 8:45 am]
Billing code 3195-01-P
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD09-02-026]
RIN 2115-AA97

Safety Zone; Lake Macatawa Triathlon,
Holland, Ml

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Lake Macatawa Triathlon in
Holland, Michigan. This safety zone is
necessary to protect participants and
spectators from potential hazards during
a planned triathlon where the
swimming portion will occur in Lake
Macatawa. The safety zone is intended
to restrict vessels from a portion of Lake
Macatawa off Holland, Michigan.

DATES: This rule is effective from 6:30
a.m. (local) to 12 p.m. (local), June 15,
2002.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD09-02—-026] and are
available for inspection or copying at
Marine Safety Office Chicago, 215 W.
83rd Street, Suite D, Burr Ridge, Illinois
60527, between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT.:
MST3 Kathryn Varela, U.S. Coast Guard
Marine Safety Office Chicago, at (630)
986—2125.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists

for not publishing an NPRM, and under
5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The permit application was
not received in time to publish an
NPRM followed by a final rule before
the necessary effective date. Delaying
this rule would be contrary to the public
interest of ensuring the safety of
spectators and participants during this
event and immediate action is necessary
to prevent possible loss of life or
property. The Coast Guard has not
received any complaints or negative
comments with regard to this event.

Background and Purpose

This temporary safety zone is
necessary to ensure the safety of
participants and spectators from the
hazards posed by triathlon swimmers in
close proximity to vessel traffic. Entry
into, transit through or anchoring within
this safety zone is prohibited unless
authorized by the Captain of the Port
Chicago or the designated Patrol
Commander. The designated Patrol
Commander on scene may be contacted
on VHF Channel 16.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.

This rule will affect the following
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of Lake Macatawa from 6:30
a.m. to 12 p.m., June 15, 2002. This
regulation would not have a significant
economic impact for the following
reasons. The regulation is only in effect
on one day for only five and a half
hours. The designated area is being
established to allow for maximum use of
the waterway for commercial vessels to
enjoy the air show in a safe manner. In
addition, commercial vessels transiting
the area can transit around the area. The
Coast Guard will give notice to the
public via a Broadcast to Mariners that
the rule is in effect.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

We have analyzed this rule under
Executive Order 13132, Federalism, and
have determined that this rule does not
have implications for federalism under
that Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
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their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2—1,
paragraph (34)(g), of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant

energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04-6, 160.5; 49
CFR 1.46.

2. A new temporary §165.T09-016 is
added to read as follows:

§165.T09-016 Safety Zone; Lake
Macatawa, Holland, MI.

(a) Location. The following area is a
safety zone: the waters of Lake
Macatawa off Dunton Park encompassed
by a triangle starting at the Dunton Park
dock; to the eastern buoy at 42°47.6" N,
086°07.1' W; to the western buoy at
42°47.626' N, 086°07.283' W; and back
to the starting point (NAD 1983).

(b) Effective date. This section is
effective from 6:30 a.m. (local) until 12
p-m. (local), on June 15, 2002. The
designated Patrol Commander on scene
may be contacted on VHF Channel 16.

(c) Regulations. This safety zone is
being established to protect participants
and spectators during a planned
triathlon. In accordance with the general
regulations in § 165.23 of this part, entry
into this zone is prohibited unless
authorized by the Coast Guard Captain
of the Port, Chicago, or the designated
Patrol Commander.

Dated: May 31, 2002.
R.E. Seebald,

Captain, U.S. Coast Guard, Captain of the
Port Chicago.

[FR Doc. 02-14520 Filed 6—7—-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165

[COTP San Francisco Bay 02-008]

RIN 2115-AA97

Safety Zone; North Pacific Ocean, Gulf

of the Farallones, Offshore of San
Francisco, CA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Gulf of the Farallones, North Pacific
Ocean, surrounding the site of a sunken
freight vessel, JACOB LUCKENBACH,
from which the Coast Guard and other
government agencies are removing oil
trapped inside the wreck. The purpose
of this safety zone is to protect persons
and vessels from hazards associated
with oil removal operations. Persons
and vessels are prohibited from entering
into or transiting through the safety
zone unless authorized by the Captain
of the Port, or his designated
representative.

DATES: The rule will be in effect from
11:59 p.m. (PDT) on May 14, 2002 to
11:59 p.m. (PDT) July 31, 2002.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket [COTP San
Francisco Bay 02—008] and are available
for inspection or copying at U.S. Coast
Guard Marine Safety Office San
Francisco Bay, Building 14, Coast Guard
Island, Alameda, California 94501-5100
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT.:
Lieutenant Ross Sargent, U.S. Coast
Guard Marine Safety Office San
Francisco Bay, at (510) 437—-3073.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Although
an investigation revealed in February
2002 that the JACOB LUCKENBACH
wreck was the source of recent oil
discharges, the decision to remove the
oil from the sunken vessel, in order to
protect against future discharges, was
not made until recently. Publishing an
NPRM and delaying the effective date
would be contrary to the public interest
since the oil removal operations
necessitating this safety zone would
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likely terminate before the rulemaking
process was complete.

For the same reasons stated above,
under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register.

Background and Purpose

In November of 2001, the Coast Guard
and other cognizant government
agencies began receiving reports of oiled
birds washing ashore along the
California coastline between Monterey
and Sonoma counties. Weeks of
searching for surface sheens yielded
negative results and prompted
responding government agencies to
consider sunken vessels in the area as
possible sources of the contaminating
oil. By February 2002, responding
agencies identified the sunken freight
vessel JACOB LUCKENBACH as the
most probable source and began
deploying camera-equipped remotely
operated vehicles (ROVs) in order to
view the sunken vessel. During this
period, the Coast Guard learned that
recreational and commercial divers had
been diving on or were planning to dive
on the sunken vessel while responding
agencies were conducting the on-scene
investigation. In February 2002, the
Coast Guard established a temporary
safety zone in the navigable waters
surrounding the JACOB LUCKENBACH
in order to protect persons and vessels
from hazards associated with the
investigation operations. That
temporary safety zone expired at the
end of April 2002.

The Coast Guard and other
government agencies have reviewed the
results of the investigation and have
determined that removal of the oil from
within the JACOB LUCKENBACH is the
most prudent means of protecting
against future oil discharges. Removal of
the oil will require several surface and
submersible vessels and associated
equipment, all of which present
hazards, particularly collision dangers,
to persons and vessels in the area.

Discussion of Rule

In order to facilitate safe oil removal
operations and to guard against the
possibility of an accidental discharge of
a large quantity of oil into the
environment, the Coast Guard is
establishing a temporary safety zone in
the navigable waters surrounding the
sunken vessel. The safety zone
encompasses all waters from the surface
of the ocean to the bottom within a one
nautical mile radius centered at
37°40.38' N, 122°47.59' W, the
approximate position of the JACOB

LUCKENBACH. Entry into, transit
through or anchoring in this zone by
persons, vessels or ROVs is prohibited,
unless authorized by the Captain of the
Port, or his designated representative.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979). Due
to the short duration and limited
geographic scope of the safety zone, the
Coast Guard expects the economic
impact of this rule to be so minimal that
full regulatory evaluation under
paragraph 10(e) of the regulatory
policies and procedures of DOT is
unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we must consider
whether this rule will have a significant
economic impact on a substantial
number of small entities. “Small
entities” may include small businesses
and not-for-profit organizations that are
not dominant in their respective fields,
and governmental jurisdictions with
populations less than 50,000.

For these reasons and the reasons
stated in the Regulatory Evaluation
section above, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Assistance For Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), the Coast Guard offers to assist
small entities in understanding the rule
so that they could better evaluate its
effects on them and participate in the
rulemaking process. If your small
business or organization is affected by
this rule and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT for assistance in understanding
this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman

and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
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13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2—-1,
paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation because
we are establishing a safety zone. A
“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05—1(g], 6.04-1, 6.04-6, 160.5; 49
CFR 1.46.

2. Add §165.T11-082 to read as
follows:

§165.T11-082 Safety Zone; North Pacific
Ocean, Gulf of the Farallones, offshore of
San Francisco, CA.

(a) Regulated area. The following area
is a safety zone: all waters from the

surface of the ocean to the bottom
within a one nautical mile radius
centered at 37°40.38' N, 122°47.59' W
(NAD 83).

(b) Regulations. In accordance with
the general regulations in § 165.23 of
this part, entry into, transit through, or
anchoring within this safety zone by
persons, vessels or remotely operated
vehicles is prohibited, unless authorized
by the Captain of the Port, or a
designated representative thereof.

(c) Effective dates. The section will be
in effect from 11:59 p.m. (PDT) on May
14, 2002 to 11:59 p.m. (PDT) on July 31,
2002. If the need for the safety zone
ends prior to the scheduled termination
time, the Captain of the Port will cease
enforcement of the safety zone and will
announce that fact via Broadcast Notice
to Mariners.

Dated: May 14, 2002.
L.L. Hereth,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco Bay.

[FR Doc. 02-14522 Filed 6-7—-02; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD05-02-033]
RIN 2115-AA97

Safety Zone; Chesapeake Bay,
Hampton Roads, James River, VA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
encompassing the M/V DEL MONTE,
while conducting explosive exercises.
This action is intended to restrict vessel
traffic on James River within a 1500-foot
radius of the vessel. The safety zone is
necessary to protect mariners from the
hazards associated with the exercises
being conducted. Entry into this zone is
prohibited unless authorized by the
Captain of the Port Hampton Roads or
his designated representative.

DATES: This temporary final rule is
effective from 8:30 a.m. (local time), on
June 3, 2002 to 4 p.m. (local time), on
June 21, 2002.

ADDRESSES: Documents as indicated in
this preamble are available for
inspection or copying at USCG Marine
Safety Office Hampton Roads, 200
Granby Street, Norfolk, Virginia, 23510
between 9:30 a.m. and 2 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
LTJG Monica Acosta, project officer,
USCG Marine Safety Office Hampton
Roads, at (757) 441~3453.
SUPPLEMENTARY INFORMATION:

Regulatory Information

A notice of proposed rulemaking
(NPRM) was not published for this
regulation. In keeping with
requirements of 5 U.S.C. 553(b) (B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Publishing
an NPRM, which would incorporate a
comment period before a final rule was
issued, would be contrary to the public
interest since immediate action is
needed to protect mariners from this
vessel. For similar reasons, under 5
U.S.C. 553(d) (3), the Coast Guard finds
that good cause exists for making this
rule effective less than 30 days after
publication in the Federal Register.

Background and Purpose

The Coast Guard is establishing a
temporary safety zone encompassing the
M/V DEL MONTE, in approximate
position 37°06'11" N, 076°38'40 W. The
safety zone will restrict vessel traffic on
a portion of the James River, within a
1500-foot radius of the M/V DEL
MONTE. The safety zone is necessary to
protect mariners from the hazards
associated with the explosives exercises.

The safety zone will be effective from
8:30 a.m. (local time) on June 3, 2002 to
4 p.m. (local time), on June 21, 2002.
Entry into this zone is prohibited unless
authorized by the Captain of the Port,
Hampton Roads or his designated
representative. Public notifications will
be made prior to the transit via marine
information broadcasts.

Regulatory Evaluation

This temporary final rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. It has not
been reviewed by the Office of
Management and Budget under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040; February 26, 1979).

Although this regulation restricts
access to the regulated area, the effect of
this regulation will not be significant
because: (i) The COTP may authorize
access to the safety zone; (ii) the safety
zone will be in effect for a limited
duration; and (iii) the Coast Guard will
make notifications via maritime
advisories so mariners can adjust their
plans accordingly.
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Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601), the Coast Guard
considered whether this rule would
have a significant economic impact on
a substantial number of small entities.
“Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

For the reasons stated in the
Regulatory Evaluation, the Coast Guard
certifies under 5 U.S.C. section 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

This rule will affect the following
entities, some of which may be small
entities: the owners and operators of
vessels intending to transit or anchor
within 1500 feet of the M/V DEL
MONTE in approximate position
37°06'11" N, 076°38'40" W from 8:30
a.m. (local time), on June 3, 2002 to 4
p-m. (local time), on June 21, 2002.
(NAD 83)

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule will affect your small business,
organization, or government jurisdiction
and you have questions concerning its
provisions or options for compliance,
please contact the person listed under
FOR FURTHER INFORMATION CONTACT for
assistance in understanding this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct

effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that Order because

it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 21,
paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. This is a
safety zone of over one week in
duration. A “Categorical Exclusion
Determination” will be available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

Part 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04—1, 6.04-6, 160.5; 49
CFR 1.46.

2. From 8:30 a.m. on June 3, 2002, to
4 p.m. on June 21, 2002, add a
temporary § 165.T05-033 to read as
follows:

§165.T05-033 Safety Zone; Chesapeake
Bay, Hampton Roads and James River, VA

(a) Location. The following area is a
safety zone: all waters of the James River
within a 1500-foot radius of the M/V
DEL MONTE in approximate position
37°06'11" N, 076°38'40" W (NAD 83).

(b) Captain of the Port. Captain of the
Port (COTP) means the Commanding
Officer of the Marine Safety Office
Hampton Roads, Norfolk, VA or any
Coast Guard commissioned, warrant, or
petty officer who has been authorized to
act on his behalf.

(c) Regulations: (1) All persons are
required to comply with the general
regulations governing safety zones
found in § 165.23 of this part.

(2) Persons or vessels requiring entry
into or passage through a safety zone
must first request authorization from the
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Captain of the Port or his designated
representative. The Captain of the Port
can be contacted at telephone number
(757) 441-3298.

(3) No vessel movement is allowed
within the safety zone unless expressly
authorized by the COTP or his
designated representative.

(d) Effective Dates. This section will
be effective from 8:30 a.m. local time,
June 3, 2002, to 4 p.m. local time June
21, 2002.

Dated: May 31, 2002.
L.M. Brooks,

Captain, U.S. Coast Guard, Captain of the
Port, Hampton Roads.

[FR Doc. 02—14521 Filed 6-7-02; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 51

[AD—FRL—-7223-8]

RIN 2060-AH25

Consolidated Emissions Reporting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action simplifies and
consolidates emission inventory
reporting requirements to a single
location within the Code of Federal
Regulations (CFR), establishes new
reporting requirements related to PMz 5
and regional haze, and establishes new
requirements for the statewide reporting
of area source and mobile source
emissions. Many State and local
agencies asked EPA to take this action
to: Consolidate reporting requirements;
improve reporting efficiency; provide
flexibility for data gathering and
reporting; and better explain to program
managers and the public the need for a
consistent inventory program.
Consolidated reporting should increase
the efficiency of the emission inventory
program and provide more consistent
and uniform data.

DATES: The regulatory amendments
announced in this rule take effect on
August 9, 2002.

ADDRESSES: Docket. Supporting material
used in developing the proposal and
final regulatory revisions is contained in
Docket Number A-98—40. This docket is
available for public inspection and
copying between 8:30 a.m. and 5:30
p.m., Monday through Friday. The
address of the EPA air docket is: Air and
Radiation Docket and Information
Center (6102), Attention Docket Number

A-98-40, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460. The Docket is
located in Room M-1500, Waterside
Mall (ground floor). The telephone
number for the EPA air docket is (202)
260-7548. A reasonable fee may be
charged for copying.

FOR FURTHER INFORMATION CONTACT:
William B. Kuykendal, Emissions,
Monitoring, and Analysis Division
(MD-C205-01), Office of Air Quality
Planning and Standards, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina,
27711, Telephone: (919) 541-5372,
email: kuykendal.bill@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Authority

Sections 110(a)(2)(F), 110(a)(2)(K),
110(a)(2)(J), 110(p), 172(c)(3), 182(a)(3),
187(a)(5), 301(a) of the Clean Air Act.

II. Background

Emission inventories are critical for
the efforts of State, local, and federal
agencies to attain and maintain the
National Ambient Air Quality Standards
(NAAQS) that EPA has established for
criteria pollutants such as ozone,
particulate matter, and carbon
monoxide. Pursuant to its authority
under section 110 of Title I of the Clean
Air Act (CAA), EPA has long required
State Implementation Plans (SIPs) to
provide for the submission by States to
EPA of emission inventories containing
information regarding the emissions of
criteria pollutants and their precursors
(e.g., volatile organic compounds
(VOCQ)). The EPA codified these
requirements in 40 CFR part 51, subpart
Q in 1979 and amended them in 1987.

The 1990 Amendments to the CAA
revised many of the provisions of the
CAA related to the attainment of the
NAAQS and the protection of visibility
in mandatory Class I Federal areas
(certain national parks and wilderness
areas). These revisions established new
periodic emission inventory
requirements applicable to certain areas
that were designated nonattainment for
certain pollutants. For example, section
182(a)(3)(A) required States to submit an
emission inventory every three years for
ozone nonattainment areas beginning in
1993. Emissions reported must include
VOC, nitrogen oxides (NOx), and carbon
monoxide (CO) for point, area, mobile
(onroad and nonroad), and biogenic
sources. Similarly, section 187(a)(5)
required States to submit an inventory
every three years for CO nonattainment
areas for the same source classes, except
biogenic sources. The EPA, however,
did not codify these statutory

requirements in the Code of Federal
Regulations (CFR), but simply relied on
the statutory language to implement
them.

The EPA has promulgated the NOx
SIP Call (§51.121) which calls on the
affected States and the District of
Columbia to submit SIP revisions
providing for NOx reductions in order
to reduce the amount of ozone and
ozone precursors transported among
States. As part of that rule, EPA
established emissions reporting
requirements to be included in the SIP
revisions to be submitted by States in
accordance with that action.?

This rule consolidates the various
emissions reporting requirements that
already exist into one place in the CFR,
establishes new reporting requirements
related to PMa s and regional haze, and
establishes new requirements for the
statewide reporting of area source and
mobile source emissions. This rule also
includes the reporting provisions for the
NOx SIP call. The NOx SIP call
reporting requirements are very detailed
and are specified in 40 CFR 51.122; this
rule references these requirements.

In this action, we refer to the required
types of inventories as the following:

* Annual inventories.

» 3-year cycle inventories.

The EPA anticipates that States will
use data obtained through their current
annual source reporting requirements
(annual inventories) to report emissions
from larger point sources annually.
States will need to get data from smaller
point sources only every third year.
States may also take advantage of data
from Emission Statements that are
available to States but not reported to
EPA. As appropriate, States may use
these data to meet their reporting
requirements for point sources. States
will also be required to inventory area
and mobile source emissions on a
Statewide basis for the 3-year cycle
inventory. We will be furnishing each
State the National Emission Inventory
(NEI) which should be a good starting
point for estimating area source
emissions. Mobile source emissions
should be estimated by using the latest
emissions models and planning
assumptions available. The MOBILE
emissions factor model should be used
to estimate emissions from on-road

1EPA recognizes that the United States Court of
Appeals has remanded certain issues regarding the
NOx SIP call to the Agency. See Michigan v. EPA,
213 F. 3d 663 (D.C. Cir. 2000), and Appalachian
Power Co. v. EPA, No. 99-1268, United States Court
of Appeals for the District of Columbia Gircuit, slip
op. Issued June 8, 2001. Those issues, however, do
not include the reporting requirements and the
consolidation of those requirements does not
represent any prejudgment of the issues on remand
to the Agency.
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transportation sources, in combination
with the latest available estimates of
vehicle miles traveled (VMT). The
NONROAD model can be used for off-
road mobile sources as appropriate. By
merging this information into a
comprehensive emission inventory,
State and local agencies may do the
following:

* Measure their progress in reducing
emissions.

» Have a tool they can use to support
future trading programs.

¢ Set a baseline from which to do
future planning.

» Answer the public’s request for
information.

We intend these inventories to help
nonattainment areas develop and meet
SIP requirements to reach the NAAQS
and comply with the regional haze
regulation.

For the first time, all States will need
to inventory direct emissions of PMs 5
and ammonia (NHz). Since PM> s is both
a NAAQS pollutant and a major
contributor to visibility impairment, we
feel it is appropriate to begin collecting
this emissions data. These PM2 5 related
data elements are needed as input to
emission models. Emissions data will
also be a factor in the development of
PM2.5 nonattainment area boundaries.

The Administrator has determined
that States should submit statewide
annual and 3-year cycle inventories for
PM;0, PMz s, and regional haze,
consistent with the data requirements
for Oz and CO. Sections 110(a)(2)(F) and
172(c)(3) provide ample statutory
authority for this rule. Section
110(a)(2)(F) provides that SIPs are to
require ‘“‘as may be prescribed by the
Administrator * * * (ii) periodic
reports on the nature and amounts of
emissions and emissions-related data
from such sources.” Section 172(c)(3)
provides that SIPs for nonattainment
areas are to “‘include a comprehensive,
accurate, current inventory of actual
emissions from all sources of the
relevant pollutant or pollutants in such
area, including such periodic revisions
as the Administrator may determine
necessary to assure that the
requirements of this part are met.”
Additional statutory authority for
emissions inventories from 1-hour
ozone nonattainment areas is provided
by section 182(a)(3)(A) and for
emissions inventories from CO
nonattainment areas is provided by
section 187(a)(5). Section 301(a)
provides authority for EPA to
promulgate regulations embodying these
provisions.

What Is the Purpose of the Consolidated
Emissions Reporting Rule (CERR)?

The purpose of this rule is fivefold:

» Simplify emissions reporting,

+ Offer options for data submittal,

+ Unify reporting dates for various
categories of inventories,

¢ Include reporting fine particulate
matter and NHz (Note: Initially PM> 5
and NHj reporting will only be required
for area and mobile sources. States will
be required to commence point source
reporting of PM> s and NHj3 at a later
date as detailed in §51.30.) and,

¢ Include Statewide reporting for area
and mobile sources.

Previous requirements may have, at
times, led to inefficient reporting. This
rule provides for options for reporting
that allow States to match their ongoing
activities with federal requirements.
This action also consolidates existing
and new requirements of emission
inventory programs for annual and 3-
year cycle inventories.

Who Will Have To Comply With the
CERR Requirements?

This rule will apply to State air
pollution control agencies. In the
special case where a State
Implementation Plan provides for
independent jurisdiction for local air
pollution control agencies, these local
agencies will also have to comply with
the CERR requirements. In the rule, we
have adopted “plain English language”.
When “you” is used, we mean the State
or local agency. When “we” is used,
EPA is meant.

How Will This Rule Affect Tribes?

One of the principal goals of the
Tribal Authority Rule (TAR) is to allow
tribes the flexibility to develop and
administer their own CAA programs to
as full an extent as they elect, while at
the same time ensuring that the health
and safety of the public are protected. In
seeking to achieve this principal goal,
the TAR adopts a modular approach,
that is, it authorizes tribes to develop
and implement only discrete portions of
CAA programs, instead of entire
complex programs. Neither the CAA nor
the TAR require tribes to adopt and
manage CAA programs. Accordingly,
the tribes are not required to develop an
emissions inventory for sources within
their jurisdiction. However, the
emissions inventory is an important part
of understanding the air quality status
on the reservations and would be
helpful in determining the best
approach for addressing any air quality
issues identified. Therefore, EPA
expects that many of the tribes will wish
to develop emissions inventories. This

rule can provide valuable guidance to
the tribes on how to develop these
inventories, for example, by pointing
out that any inventory data that are
collected should be quality assured, and
explaining how to do so. In addition, it
would be very helpful if this
information were recorded in EPA’s
National Emission Inventory (NEI) data
format. This would make it possible to
include the tribal data in the NEI which
should facilitate future efforts by EPA
when working with the tribes to develop
air quality plans for reservations.

How Are the CERR’s Requirements
Different From Existing Requirements?

(a) Additional Pollutants

Your State’s inventory will add PMas
and the precursor NHs to the criteria
pollutants. (Note: Initially PM>s and
NHjs reporting will only be required for
area and mobile sources. States will be
required to commence point source
reporting of PM;s and NHs at a later
date as detailed in §51.30.)

(b) Geographic Coverage of Inventory

Your State now reports point source
emissions statewide and emissions from
area and mobile sources by
nonattainment area. Your State’s new
inventory will be statewide by county
for all source types, regardless of the
attainment status.

(c) Frequency of Reporting

Your State will continue to report
emissions from larger point sources (See
Table 1 of Appendix A) annually. Your
State has a choice to report smaller
point sources every three years or one-
third of the sources each year. Your
State will continue to report emissions
from nonattainment areas for area and
mobile sources every three years. Area
and mobile source emissions in all other
areas will be required to be reported for
the first time, also every three years.

How Will EPA Use the Data Collected
Under This Reporting Requirement?

The EPA uses emission inventories
for the following purposes:

* Modeling analyses,

* Projecting future control strategies,

 Tracking progress to meet
requirements of the CAA,

* Calculating risk and

* Responding to public inquiries.

How Will Others Use My Data Collected
Under This Requirement?

Some States need emissions data for
areas outside their borders. Programs
such as the Ozone Transport
Assessment Group, the Ozone Transport
Commission NOx Baseline Study, and
the Grand Canyon Visibility Transport
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Commission demonstrated this need. As
we recognize pollution as a regional
problem, agencies will need multistate
inventories more often to do such things
as regional modeling. The EPA has
established five Regional Planning
Organizations (RPOs) that cover the
nation. The RPOs are initially charged
with developing regional strategies to
address visibility concerns. Each RPO
will be developing a regional emission
inventory that will be used in regional
scale modeling.

We can meet our common needs by
creating a central repository of data from
State and local agencies, or a group of
regional emissions databases. Such
repositories offer the advantage of ready
access and availability, common
procedures for ensuring the quality of
data, and an ability to meet the general
needs of many potential users.

What Happens if EPA Doesn’t Get My
Agency’s Emissions Data?

We have structured this rule and our
own emission inventory development
plans so that the chance of this
happening is minimized. We will
develop our own preliminary National
Emission Inventory (NEI) and furnish it
to each State. You may choose to use the
NEI as a starting point for development
of your Statewide emission inventory.
We strongly urge you to develop your
own emission inventory. However, you
may choose to accept all or part of the
area source, mobile source and biogenic
portions of the NEI as estimated by EPA
without change and use these as your
submittal to EPA. To do this, you can
certify that you accept the EPA
developed portions as your own
estimates. Since you have been required
to submit point source inventories to us
since 1979 and since today’s action
reduces your point source reporting
burden, you cannot use the NEI to
satisfy your obligation to submit point
source data.

If we don’t receive your emissions
information at the time this rule
specifies, we’ll use our preliminary NEI
to produce final emissions estimates for
your geographical area.

The CAA provides for certain actions
if we do not receive your data,
depending on the type of area, the
pollutants involved, and the type of
inventory submittal in question. All of
the emissions information submissions
specified by this rule are required
submissions under section 110(p) of the
CAA. There are also required
submissions under the provisions of
each existing approved State
Implementation Plan, by virtue of
section 110(a)(2)(F)(ii). If States do not
make the required data submissions, we

may make a finding of failure to
implement the SIP even though we have
substituted our preliminary estimates
for the data you were required to submit
but did not. In some cases, for example
the three-year periodic emission
inventories in ozone nonattainment
areas, the submissions are statutorily
required SIP revisions. Accordingly, we
may also or instead make a finding of
failure to submit.

ITII. Comments Received on the Proposal

The forty-five day comment period for
the May 23, 2000 proposal (65 FR
33268) expired on July 7, 2000. We
received comments from forty-one
respondents. These comments were
submitted by twenty-eight State and
local agency representatives, eleven
industrial organizations and two
environmental organizations. We have
addressed all comments in detail and
placed them in the docket. The major
comments and their resolution are
discussed below. As an aid to the
reader, we have grouped related
comments under broad topical
headings.

A. Hazardous Air Pollutant Reporting

A number of commenters responded
to the section in the preamble of the
proposed rule, “What Additional
Reporting Requirements Is EPA
Considering?”. This section discussed
how EPA might require the reporting of
hazardous air pollutants (HAPs) in the
final rule. The predominant comment
was that EPA should not include HAP
reporting requirements in the final rule
until the specific HAP reporting
requirements were proposed. We have
carefully considered this comment and
agree. We have limited this rulemaking
to the criteria pollutants including PMzs
and NHs. We plan to develop HAP
reporting measures at a future date. At
that time, we will address all other HAP
related comments.

B. Criteria Point Source Reporting

We received several comments
addressing the proposed applicability
threshold (the emission limit at which
a State is required to report a facility as
a point source), the associated basis for
determining applicability (applicability
based on either “actual” or “Title V
permitted” criteria pollutant emissions),
and reporting frequency.

Existing rules require State agencies
to annually report criteria pollutant
emission inventory information for all
qualifying point sources statewide. The
reporting thresholds in place prior to
this rule were for any point source with
actual emissions greater than or equal to
any one of the following levels: 100 tons

per year for SOx, NOx, VOGC, and PMg;
1000 tons per year for CO and 5 tons per
year for lead. This rule revises the
applicability threshold by assigning the
point sources into two categories termed
Type A (large point sources) and Type
B (all point sources), and reduces the
reporting frequency for the smaller
sources. Qualification as either a Type
A or B source is still based upon a point
source’s actual emissions of the same
criteria pollutants. Under our new
terminology, all of the sources that were
defined as a point source under the old
thresholds are defined as Type B
sources. Type A sources are the larger
emitting sources and are a subset of the
Type B sources. The reporting
thresholds for Type A and Type B
sources are presented in Table 1 of
Appendix A.

Several State and local agencies
indicated that the proposed Type A and
B categories and associated emission
thresholds were confusing and
increased their reporting burden. These
commenters recommended that we use
the CAA’s Title V definition of major
source instead of the two subsets for
determining point source applicability
for this rule. (Note: for criteria
pollutants, a major source under Title V
is any stationary source or any group of
stationary sources located within a
contiguous area and under common
control that has the potential to emit
100 tons per year. However, sources
located in nonattainment areas can have
lower emission thresholds that would
define them as major sources.) In
addition to lowering the applicability
threshold, use of the Title V definition
would shift the basis for determining
the applicability of the rule from
“actual” to “potential”” emissions.
Commenters advocating the use of the
Title V major source definition
indicated that they maintain emission
inventory data on all of their Title V
sources and their reporting burden
would increase if we required them to
designate sources in their database as
Type A (large point sources) vs Type B
(all point sources).

We also received comments opposing
the use of the Title V major source
definition for determining applicability.
These commenters indicated that such a
requirement would increase their
reporting burden since they currently do
not gather the required emission
inventory information for all of the Title
V sources located in their jurisdiction.

In addition to the Title V applicability
issue, we received comments, both
advocating and opposing, the proposed
10 tpy VOC applicability threshold for
sources located in all ozone
nonattainment areas. Commenters
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opposed to the proposed VOC
applicability threshold recommended
that the existing 10 tpy level be raised
to the major source threshold. (The
major source threshold for VOC varies
between 10 and 100 tons per year of
potential emissions depending on the
ozone nonattainment classification.)
Other commenters advocated finalizing
the proposed 10 tpy VOC applicability
threshold.

Existing emission inventory reporting
rules require State and local agencies to
report emission inventory information
for all qualifying point sources on an
annual basis. The frequency for
reporting emission inventory
information was revised in the proposal.
As proposed, States would be required
to report emission inventory data for
Type A (large point sources) on an
annual basis and Type B (all point
sources) on a 3-year cycle. In response
to this revision, we received comments
both opposing the reduction and
comments advocating further reductions
in the reporting frequency. Commenters
opposing the reduction recommended
that we maintain the existing annual
reporting frequency for both Type A and
Type B sources. Commenters advocating
further reporting reductions wanted to
increase the time for reporting Type B
sources from 3 to 5 years.

After careful consideration of the
comments on the point source
applicability and reporting, we have
decided to promulgate the proposed
Type A (large point sources) and Type
B (all point sources) categories and the
associated criteria pollutant emission
thresholds, except for VOC, and the
reporting frequency. Regarding the VOC
applicability threshold for sources
located in ozone nonattainment areas,
we have decided to revise this
threshold, proposed as 10 tpy for all
ozone nonattainment areas, to be
consistent with the CAA definition of
major source in the respective ozone
nonattainment areas except that it will
apply to actual rather than to potential
emissions.

When assessing comments on
applicability and reporting issues, we
considered the fact that this proposal
was developed with input from a work
group that included representatives
from three states (California, New Jersey
and Texas) and EPA. In addition to this
workgroup, we maintained an active
dialog about this proposal with a larger
number of States through the State and
Territorial Air Pollution Program
Administrators (STAPPA) and the
Association of Local Air Pollution
Control Officials (ALAPCO). The fact
that this proposal received strong
support from the same State and local

agencies that are responsible for
complying with this rule was a factor in
our decision to promulgate these
revisions. Another factor that affected
our decision is that the revisions to both
the point source category and reporting
frequency were proposed to reduce the
reporting burden on State agencies.
Because of their large size, the annual
requirement for Type A sources will
affect relatively few sources, yet capture
a large percentage of the emissions that
would be reported if all Type B sources
reported annually. Thus, we believe that
the promulgated revisions to
applicability threshold and reporting
frequency will not adversely affect our
effort to implement the CAA nor
diminish the usefulness of emission
inventory data accessible to the public.

We are sympathetic with the
additional reporting burden that this
rule would place on those agencies that
currently collect the required items of
emission inventory information on all
Title V sources, if they were required to
remove all data for smaller point
sources when preparing their annual
report on Type A (large point sources)
or their triennial report on Type B (all
point sources). Recognizing the need to
provide State agencies with additional
reporting flexibility and to reduce
reporting burden, the final rule is
explicit that we will accept emission
inventory information submitted by the
States that was collected and stored
using any more stringent definition of
point source and basis for determining
source applicability within the Title V
definition. Thus, an annual submission
of a point source emission inventory
that uses the Title V major source
definition and potential emissions as
qualification factors for inclusion in a
State’s emission inventory will be
accepted.

We believe that the promulgated rule
establishes the baseline or minimal data
requirements needed to implement the
CAA. We believe that requiring State
and local agencies to report sources
below the baseline established by this
rule would increase the reporting
burden with only a minimal increase in
the usefulness of the inventory.
However, this rule is not intended to
relax existing reporting thresholds and
frequencies established by State and
local agencies. We recognize that State
and local agencies may need emission
information on sources more frequently
and below the baseline established by
this rule in order to manage their air
quality. Thus States and local agencies
will have the flexibility to establish
lower reporting thresholds and more
frequent reporting requirements than
those promulgated in this rule.

Several commenters noted that the
applicability limits for sources subject
to annual reporting specified in §51.1
were incorrect. We agree with these
comments and have appropriately
modified the regulatory language.

One commenter noted that many of
the data elements required by this rule
for a point source are more appropriate
for an “emission unit”. The commenter
recommended that the final rule include
thresholds for reporting emission unit or
stack data within a point source. After
reviewing this comment, we believe that
it would be confusing and would add
additional reporting burden to require
reporting thresholds below the facility
level. Therefore, we have decided not to
expand the reporting threshold
requirements below the facility level.
However, if States choose to report at
the sub-facility level, Table 2a in
Appendix A includes provisions for
reporting at the point, process and stack
levels.

C. Criteria Area/Mobile/Biogenics
Reporting

One commenter noted that we are
requiring States to submit criteria
pollutant emission estimates for all
counties regardless of an area’s
classification (attainment or
nonattainment) and that States, having
historically done a good job when
concentrating on problem areas,
generally do not have the resources to
perform a good job on every county
especially when estimating area,
nonroad, and mobile sources in small
metropolitan areas. The commenter
recommended that we develop these
estimates and not burden the States.

For the 1996 emission inventory, we
prepared an estimate of the criteria
pollutants from point, area, mobile,
nonroad and biogenic sources and
provided these data to the States for
their review prior to their initiating the
emission inventory reporting effort. The
States were able to use the EPA
estimates as they prepared their 1996
emission inventory. For area sources,
mobile sources and biogenic sources, we
offered States the option of either
notifying us that they agreed with our
estimate or revising the estimate and
providing us with updated information.
The States were still required to provide
State developed estimates for point
sources. Recognizing the burden to
States, we plan to continue to provide
States with our emissions estimate for
their review and use in future emission
inventory preparation.

Another commenter noted that in the
proposed preamble section ‘“What
happens if EPA doesn’t get my agency’s
emissions Data?”’ that we state that we
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will generate the non-supplied data
using our own techniques. The
commenter wondered if the State could
simply accept the data we developed.
The commenter also stated that if we
developed data not supplied by the
State, that we should label the data as
our estimates. The commenter stated
that our estimates made without State
agreement could be challenged with due
cause. We have rewritten this section of
the preamble to explicitly state that we
will furnish each State with an
inventory that we prepared for that State
(the National Emission Inventory (NEI)).
The States may use the NEI as they
prepare their State inventories. The
States are strongly encouraged to
improve upon our NEI estimates.
However, they may choose to resubmit
all or part of the NEI to us as their
State’s inventory. If they do this, then
they are certifying that the adopted NEI
portions are their estimates. If States
ignore the requirements of this rule and
do not make a timely inventory
submittal to us, we will use our NEI to
fill data gaps that will allow us to
proceed with our various analyses.

D. PM>s and Precursors

One commenter stated that we should
revise our list of reported pollutants
under §51.20 to include only specific
compounds or groups of compounds.
This commenter wanted us to remove
“PM> 5 precursors” from our list of
pollutants. We have carefully evaluated
this comment and agree that the term
“PMa5 precursor” is not precise. There
is not an acceptable enforceable
definition of this term. When “PMa>s
precursor’”’ was used in the proposed
rule, the compounds or groups of
compounds SOx, VOC, NOx and NHz
were meant. Since the CERR specifically
requires the reporting of SOx, VOC and
NOx, we have dropped the term “PMs s
precursors” and substituted NHz in the
list of required pollutants. The proposed
rule specifically stated that NHz was a
“PM> 5 precursor”’, so this modification
merely simplifies the list of required
pollutants; it does not add a new
pollutant to the list.

E. Tools

Several commenters stated that the
emissions estimation tools were
inadequate to produce acceptable
emission inventories. These
commenters pointed out specific types
of estimation tools that they believed
were either not available at all or were
not adequate. These included EPA-
developed models including the
MOBILE model, the NONROAD model,
and the PART model and emission
factors, especially ones for PM,s and

NHs. We agree that improvements in
many of the emission estimation
techniques are highly desirable,
particularly in some of the areas
identified by the commenters. However,
we know that there will always be the
opportunity to improve emission
estimation techniques and that this is an
evolutionary process. The CERR does
not require the use of any specific
emission estimation technique. There
are emission estimation techniques
available for all of the required
pollutants and their major sources.
Therefore, we believe that State or local
agencies should be able to make
emission inventory submittals that will
be acceptable to EPA using current
state-of-the-art techniques.

F. Reporting Deadlines/schedules

As proposed, this rule would have
been applicable for the 1999 reporting
year. Commenters noted that States had
already begun compiling their 1999
point source inventories. These
commenters would like for us to
incorporate a phase-in or
implementation schedule into the rule
that would allow sufficient time for
some agencies to go through a
rulemaking process to align their
requirements with the new
requirements specified by this rule. In
addition, lead time is required for some
agencies to conform to the standard data
format for the first time. After careful
consideration of these comments, we
have decided to change the first year
that States will be required to report
under this rule. The first “Annual Cycle
Inventory” will be for the year 2001.
The first “Three-year Cycle Inventory”
will be for the year 2002. Thus when
States begin to develop their 2001
annual cycle emission inventory, they
will only be required to submit the plant
information and emission data for Type
A (large point sources) as outlined by
this rule. Since the basic requirement
for point source reporting is not new,
the States should be able to comply.

Another reporting related issue
identified by the commenters was the
difference in the reporting schedule
between the proposed rule which
requires all States to report annual
emissions for certain sources and the
NOx SIP call rule which requires only
affected States to report ozone season
emissions. Some commenters
recommended that the reporting
schedule for these two inventories
should be the same. Specifically, the
NOx SIP call specifies that States must
report their ozone season emissions
inventory for subject facilities within 12
months after the end of the reporting
year. The proposed rule would require

States to report both annual and the 3-
year cycle inventories for subject
facilities within 17 months after the end
of the reporting year. The commenters
recommended that the reporting
schedule for the NOx SIP call inventory
be revised and made consistent with the
annual and three-year cycle inventories.
After considering the comment, we
have decided to maintain the NOx SIP
call reporting schedule on its 12-month
cycle. Maintaining the 12-month
reporting requirement for the NOx SIP
call inventory allows both the States
and us to take note of higher than
planned emissions early enough to give
an opportunity for action before the next
ozone season. Furthermore, for many
large NOx sources (e.g., utilities) that
must report directly to us, the NOx SIP
call rule does not require any State
reporting. Thus, the 12-month reporting
requirement is not a burden on the
States for these sources. We will
continue to consider the points made by
the commenters in light of the
experience that both of us have with the
12 month preparation and submission of
annual inventories. We may re-open this
requirement for comment at a later date.
One commenter noted that we did not
revise 40 CFR 51.321 to agree with the
proposed §51.35. Each of these sections
contains due dates which did not agree.
We agree with this comment and have
rewritten both sections to ensure
consistency of the reporting dates.

G. Reporting Stack Data

One commenter noted that while the
proposed rule text required the
reporting of stack data every three years,
the blocks for stack data were not
checked in Table 2a for the column
Entire US”. We acknowledge that the
omission of the checks was a mistake in
Table 2a for the data elements: 40. Stack
Height, 41. Stack Diameter, 42. Exit Gas
Temperature, 43. Exit Gas Velocity and
44, Exit Gas Flow rate for the columns
“Entire US”. We have corrected this; the
column “Entire US” has been relabeled
“Every 3 Years’.

H. Funding Issues

A number of commenters raised the
issue of sufficient funding being
available to pay for these new emission
inventory requirements. These
commenters questioned whether we
would make additional monies available
to the States specifically to comply with
the provisions of the CERR. We are
aware that the CERR does apply
additional reporting burden on the
States. In this preamble, under “IV.
Administrative Requirements, C.
Paperwork Reduction Act,” we have
estimated the incremental burden of the
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new requirements to be about
$2,133,000 per year nationally. This
estimate is based on information
supplied by the States to us during the
comment period and assumes that the
States will be doing new work.
However, in this preamble, under “II.
Background, What happens if EPA
doesn’t get my agency’s data?” we
discuss how you may use the EPA-
supplied NEI in the preparation of your
emission inventory. If you choose to use
the NEI estimates for area, mobile and
biogenic sources as your State’s
estimates, your cost would be limited to
the preparation of your point source
inventory. We acknowledge that quality
of this NEI-based inventory would be
lower, but it would satisfy the specific
reporting requirements of the CERR. We
hope that future budgets at both the
Federal and State levels will improve
emission inventory funding. For FY
2001, the Congress authorized an
increase in the total air grant funds to
the States and the multi-State Regional
Planning Organizations. Some of these
funds were used for emission inventory
improvement. However, no new monies
are being made available through this
rulemaking.

I. General

Several commenters stated that they
support EPA’s efforts to consolidate and
improve emission inventory reporting
on a national level. The respondents
benefit from the data collected under
the CERR since consistently developed
statewide emission inventories assist in
regional planning processes, especially
for those downwind States whose
nonattainment status is caused in part
by pollution transported across State
boundaries. In addition, the collection
of PM, s and NH3 data will support
future State efforts to reach the visibility
improvement goals in Class I areas and
to attain the revised PM NAAQS.

We received several comments on our
estimate of reporting burden contained
in the proposed rule. These comments
are addressed in this preamble under
“IV. Administrative Requirements, B.
Paperwork Reduction Act”.

J. EPA Initiated Changes

In addition to the above changes in
response to specific comments, we have
made other changes. Most of these
changes were editorial to improve
clarity or to correct grammatical
mistakes. The references to sections
182(a)(3)(A) and 182(a)(3)(B) under
“Authority” have been combined to
refer to section 182(a)(3) as a
simplification. An additional reference
under “Authority”” has been added for

section 110(p). The preamble, Section G.

“Executive Order 13132: Federalism”,
has been revised as discussed in that
section. In the “Background” section of
the preamble, we have added the new
subsection ‘“How will this rule affect
Tribes?”. This subsection immediately
follows “Who will have to comply with
the CERR requirements?” and clarifies
how Tribes will be affected by this rule.
We changed the name of four data
elements in Table 2a of Appendix A and
relocated one of them in the table. In the
proposed rule the data elements were: 7.
Federal ID code (plant), 8. Federal ID
code (point), 9. Federal ID code
(process) and 37. Federal ID code (stack
number). There is no “Federal ID code”.
These data elements were renamed and
numbered as follows: 7. Facility ID
code, 8. Point ID code, 9. Process ID
code and 10. Stack ID code. In addition,
a check mark was inadvertently omitted
in the proposed rule for data element
“10. Stack ID code” for the column
“Annual (Type A Sources)”. We have
added this check mark in the final rule.
The Glossary in Appendix A was also
revised to include these new names.

In the proposed rule under “§51.40 In
what form should my State report the
data to EPA?” and “§51.45 Where
should my State report the data?”’, we
proposed two specific electronic format
options and identified means of
reporting these data to us. Because
electronic reporting technology changes
frequently and is expected to become
even more efficient in the future, we
believe that structuring the final rule to
limit reporting to these formats in the
final rule unnecessarily restricts the
flexibility for both the States and EPA.
For this reason, we have revised both of
these sections to allow for the use of
new reporting formats in the future.
These changes do not substantively alter
this rule since, at this time, we will
support both of the formats identified in
the proposal; the National Emission
Trends (NET) format (renamed as the
National Emission Inventory (NEI)
format) and Electronic Data Interchange
(EDI) format, based on user needs.

We have also made changes to the
portions of the rule that were concerned
with the NOx SIP Call reporting
requirements. In the proposed rule, the
NOx SIP Call reporting requirements
were detailed in the regulatory text and
in the tables in Appendix A. However,
these requirements are actually
established in §51.122 and are
presented in detail. In order to avoid
confusion and possible inconsistencies,
we have removed the NOx SIP Call
requirements and instead reference
them in this rule. Because §51.122
establishes the reporting requirements,
the changes that we have made to the

CERR do not represent new
requirements for the States.

K. Changes Resulting from OMB Review

In their review of the Paperwork
Reduction Act portion of this rule, the
Office of Management and Budget
(OMB) has raised concerns about that
portion of the Information Collection
Request that addresses the reporting of
point source PM>s and NHz emissions.
Rather than delay the compliance date
of the rule, EPA has elected to delay
compliance with that portion which
concerns the collection of information
on point source PM; 5 and NHs
emissions. As modified, the rule now
provides that States must commence
reporting point source emissions of
PM_z5 and NH3 on June 1, 2004 provided
that, at least 60 days prior, we have
published an approved revised ICR
which addresses this subsection of the
rule. If we fail to meet the deadline for
June 1, 2004 reporting, States must
commence reporting point source
emissions of PM,s and NH;s on the next
applicable reporting date that is at least
60 days after we publish an approved
ICR addressing this subsection of the
rule.

IV. Administrative Requirements
A. Docket

The docket for this regulatory action
is A—98—40. The docket is an organized
and complete file of all the information
submitted to, or otherwise considered
by, EPA in the development of this
rulemaking. The principal purposes of
the docket are: (1) To allow interested
parties a means to identify and locate
documents so that the parties can
effectively participate in the rulemaking
process and (2) to serve as the record in
case of judicial review (except for
interagency review materials). The
docket is available for public inspection
at EPA’s Air Docket, which is listed
under the ADDRESSES section of this
document.

B. Executive Order 12866, Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), EPA must
determine whether the regulatory action
is “significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. The Executive
Order defines “significant regulatory
action” as one that is likely to result in
a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
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productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligation of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, OMB has notified EPA
that it considers this a “significant
regulatory action” within the meaning
of the Executive Order. The EPA has
submitted this action to OMB for
review. Changes made in response to
OMB suggestions or recommendations
have been documented in the public
record.

C. Paperwork Reduction Act

The information collection
requirements in this rule have been
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. Earlier the Office of
Management and Budget approved the
current information collection
requirements in part 51 under the
Paperwork Reduction Act and has
assigned OMB control number 2060—
0088 (EPA ICR No. 0916.09). The
Information Collection Request (ICR)
document for the new information
collection requirements has been
prepared by EPA (ICR No. 0916.10 ) and
a copy may be obtained from Sandy
Farmer by mail at Collection Strategies
Division; U.S. Environmental Protection
Agency (2822); 1200 Pennsylvania Ave.,
NW., Washington, DC 20460, by email
at farmer.sandy@epa.gov, or by calling
(202) 260-2740. A copy may also be
downloaded from the internet at
http://www.epa.gov/icr. The information
requirements are not enforceable until
OMB approves them.

BURDEN ESTIMATE SUMMARY

Today’s action revises part 51 to
consolidate old reporting requirements,
adds new requirements for PM, s and
NHs (Note: Initially PM» s and NHs
reporting will only be required for area
and mobile sources. States will be
required to commence point source
reporting of PM> s and NHj3 at a later
date as detailed in §51.30.) and adds
new Statewide reporting requirements
for area and mobile sources. Data from
new reporting will be used to:

» Support modeling analyses,
* Project future control strategies,

» Track progress to meet
requirements of the CAA, and,

* Respond to public inquiries.

The rule contains mandatory
information reporting requirements;
EPA considers all information reported
under this rule to be in the public
domain and therefore cannot be treated
as confidential.

The information in the following table
was summarized from ICR 0916.10 and
presents the reporting burden estimates.

: : Number of re- Hours per re- Total hours Total labor Total annual Total annual
Reporting requirement spondents spondent per year costs per year | capital costs O&M costs
CUITENT .o 104 i, 118 12,271 $365,756 $218,400 $12,480
Statewide Reporting, State agencies ... | Varies ... 1,120 42,630 1,267,126
Statewide Reporting, Local agencies ... | Varies ... 574 15,022 446,511
PM25 and NHs Reporting .........cccocveeneee. 104 ... 84 8,736 259,667
CERR-Compatible Reporting ................ Varies 84 5,376 159,795
TOtal oo varies ... 1,980 84,035 $2,498,855 $218,400 $12,480

The reporting burden is broken down
into “current requirements”, “statewide
area and mobile source reporting
requirements”, “PMzs and NHs
reporting requirements”’, and “CERR-
compatible reporting”. This has been
done to highlight the major areas
changed by the CERR and to show the
impact of these changes on the
estimated burden. Significant public
comments received concerning each of
these components are discussed, as well
as any resulting changes made to the
burden estimates.

The burden hours estimated for all of
the emission inventory reporting
requirements in place prior to this rule
are labeled “current” and equal 118
hours per respondent per year. Because
of the streamlining and flexibility
offered by the CERR, these “current”
requirements are reduced from the
original burden estimate of 212 hours
per respondent; a savings of 94 hours
per respondent per year. Several
commenters had stated that the number

of respondents used to estimate burden
in the proposed ICR (i.e., 55)
underestimates the total number of
respondents, and does not include local
air pollution agencies. The EPA agrees
that the estimated total number of State,
Territorial and local agencies reporting
emissions inventory data directly to
EPA should be accounted for. This
number was estimated to be 104
respondents (i.e., 55 State and
Territorial agencies, plus 49 local
agencies). As a result, the total burden
hours per year for “current”
requirements has increased, but the
corresponding hours per respondent has
actually decreased.

The reporting requirements for
statewide area and mobile source
reporting add 57,652 hours per year.
Several commenters indicated that they
believed the burden estimate in the
proposed ICR to underestimate the
actual reporting burden to States. One
commenter stated that “while
consolidation may ease the current

burden on some state and local
agencies, it will have little effect on
others.” The EPA acknowledges that
certain State or local agencies are farther
along than others in developing
statewide emission estimation
procedures. For States without
nonattainment areas, this would be a
new requirement, and the burden to
comply with this requirement may be
significant. Several commenters
indicated that the burden to perform
this activity will be zero since they are
already performing statewide
inventories. To respond to these
comments, the final ICR presents
increased burden estimates for a
percentage of State agencies to comply
with this provision of the rule, and the
remaining state respondents were
assumed not to incur additional burden
for this activity. Since local agencies are
presumed to have jurisdiction over
fewer counties than a State agency, the
statewide inventory burden for local
agencies was estimated to be one-half
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the time for the State agencies. In
addition, area and mobile source
reporting responsibility was only
attributed to one-half of the local agency
respondents.

The PM> 5 and NH3 reporting
requirements add 8,736 hours per year.
Several commenters stated that the
burden estimate for PMz s reporting was
low and did not take into account the
amount of time needed to develop
emission factors since very little
dependable PM; s emissions factor
information exists. Several commenters,
however, indicated that the burden to
perform this activity will be zero since
they are already compiling PM; 5
inventories for their own emissions
inventory or modeling purposes. The
EPA agrees that burden hours associated
with PM; s reporting were
underestimated in the proposed ICR.
EPA updated the one-time burden
estimate for the final CERR to reflect the
time it will take an average State or local
agency to generate a more representative
PM_:5 and NH3 emissions inventory, and
if necessary, to update agency reporting
systems to include PM> s and NHs. The
revised estimate of 8736 hours includes
the effort for a State or local agency to
update their emissions reporting system
to include PM>5 and NHa. Although
States are not required to commence
reporting of PM> s and NH3 point source
emissions until June 1, 2004, this
burden estimate includes the effort for
a State to update their point source data
base in anticipation of this requirement.

Commenters questioned why EPA did
not include an estimate for industry
respondents for PM, 5 reporting, since
States may look to industry to provide
PM_ s information. Another commenter
maintained that it seems inappropriate
to include industry respondents when
developing the burden estimates. The
EPA will include an estimate of the
burden hours required by industry, as
well as by State and local agencies, to
report PM> s and NH3 from point sources
in a subsequent revised ICR. States will
be required to commence point source
reporting of PM> s and NH3 at a later
date as detailed in §51.30.

Finally, several commenters believed
that the capital and operations and
maintenance costs were not
representative of actual costs that would
be incurred by respondents. The EPA
agrees and we have increased the costs
to reflect a higher number of work
stations, and multiplied costs per
respondent by an increased number of
respondents. In addition, although not
included as a capital cost, EPA
accounted for the labor hours and
associated costs of respondents to
convert their reporting systems to CERR-

compatible format, since all agencies’
reporting systems are not presently
compatible with EPA’s NEI Input
format.

The total burden impact of the CERR
is estimated to be 84,035 hours per year
for State, Territorial and local
respondents. It should be noted that, of
this total of 84,035 hours per year,
approximately 34,000 hours per year are
associated with start-up costs that will
no longer be incurred after the first three
years. Thus, after three years, the
estimated burden becomes about 50,000
hours per year.

We did not include Tribes in our
estimate of burden. While Tribes may
report their emissions to us, under the
Tribal Authority Rule they are not
required to do so. If the Tribes do not
provide emissions estimates to us, we
will estimate their emissions for them.
Generally, the emissions from tribal
lands are not major and therefore the
burden associated with estimating these
emissions is not large.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.
The OMB control number for the
information collection requirements in
this rule will be listed in an amendment
to [40 CFR part 9 or 48 CFR chapter 15]
in a subsequent Federal Register
document after OMB approves the ICR.

D. Impact on Small Entities

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1966 (SBREFA), 5 U.S.C. 601 et seq.
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the

Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A small business
is defined in the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201. SBA defines small
business by category of business using
North American Industry Classification
System (NAICS) codes; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)

a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

The EPA has determined that this
final rule will not have a significant
economic impact on a substantial
number of small entities. As stated in
the preamble under “Who will have to
comply with the CERR requirements?”’
and in the rule under §51.1, the rule
applies only to State agencies, which do
not constitute small entities within the
meaning of the RFA.

E. Executive Order 13045: Children’s
Health Protection

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62FR19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that are based on
health or safety risks, such that the
analysis required under section 5-501 of
the Order has the potential to influence
the regulation. This rule is not subject
to Executive Order 13045 because it is
based on the need for information to
characterize health and safety risks
themselves.
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F. The National Technology Transfer
and Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, §12(d) (15 U.S.C. 272 note) directs
EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This rule does not involve technical
standards. Therefore, EPA is not
considering the use of any voluntary
consensus standards.

G. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments

to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any one year. The
additional work required by this rule
takes advantage of information already
in the possession of reporting groups.
Using existing data leverages past work
and reduces the burden of this rule.
This conclusion is supported by the
analysis done in support of EPA ICR No.
0916.10, which shows that total costs
will be about $2,730,000. The EPA has
also determined that this rule does not
apply to small government entities. As
discussed in this preamble under
section “D. Impact on Small Entities”,
this rule applies only to State
governments. Thus, today’s rule is not
subject to the requirements of sections
202, 203 and 205 of the UMRA.

H. Executive Order 13132: Federalisim

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Under section 6 of Executive Order
13132, EPA may not issue a regulation
that has federalism implications, that
imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by State and
local governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. The EPA also may not issue
a regulation that has federalism
implications and that preempts State
law, unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

If EPA complies by consulting,
Executive Order 13132 requires EPA to
provide to the Office of Management

and Budget (OMB), in a separately
identified section of the preamble to the
rule, a federalism summary impact
statement (FSIS). The FSIS must include
a description of the extent of EPA’s
prior consultation with State and local
officials, a summary of the nature of
their concerns and the agency’s position
supporting the need to issue the
regulation, and a statement of the extent
to which the concerns of State and local
officials have been met. Also, when EPA
transmits a draft final rule with
federalism implications to OMB for
review pursuant to Executive Order
12866, EPA must include a certification
from the agency’s Federalism Official
stating that EPA has met the
requirements of Executive Order 13132
in a meaningful and timely manner.

In the proposed rule (65 FR 33273),
EPA proposed to conclude that this rule
did have federalism implications. This
was based on the fact the proposed rule
would require States to report their
emissions Statewide and to report PM> 5
and NH;s emissions. It was also assumed
that since such reporting may impose
direct costs on State or local
governments, and since the Federal
government will not provide the funds
necessary to pay those costs, that the
federalism provisions would apply. The
EPA has reconsidered this position. The
federalism provisions are intended to
apply to rules that substantially alter the
relationship between the Federal
Government and State governments.
This rule in large measure consolidates
pre-existing reporting requirements and
the incremental burden of the new
requirements is about $2,133,000
annually. While this rule will impact
State governments by imposing new
emission inventory reporting
requirements, EPA does not believe that
this causes a substantial change in the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

I. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
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implications” is defined in the
Executive Order to include regulations
that have ‘“‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This final rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175. The
Tribal Authority Rule means that Tribes
cannot be required to report their
emissions to us. Thus, Executive Order
13175 does not apply to this rule.

J. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001)) because it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
This rule defines the requirements for
the reporting of emission inventories by
State and local agencies to EPA. We do
not believe that this rule will effect the
supply, production, availability, cost or
use on energy in the United States.
Further, we have concluded that this
rule is not likely to have any adverse
energy effects.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will become effective 60 days after it is
published in the Federal Register.

List of Subjects in 40 CFR Part 51

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: May 23, 2002.
Christine Todd Whitman,
Administrator.

For the reasons stated in the
preamble, title 40, chapter I, of the Code
of Federal Regulations is amended as
follows:

PART 51—[AMENDED]

1. The authority citation for part 51
continues to read as follows:

Authority: 23 U.S.C. 101; 42 U.S.C. 7401—
7671q.

2. Part 51 is amended by adding
subpart A to read as follows:

Subpart A—Emission Inventory Reporting
Requirements

General Information for Inventory Preparers

Sec.
51.1 Who is responsible for actions
described in this subpart?

51.5 What tools are available to help
prepare and report emissions data?
51.10 How does my State report emissions

that are required by the NOx SIP Call?

Specific Reporting Requirements

51.15 What data does my State need to
report to EPA?

51.20 What are the emission thresholds that
separate point and area sources?

51.25 What geographic area must my State’s
inventory cover?

51.30 When does my State report the data
to EPA?

51.35 How can my State equalize the effort
for annual reporting?

51.40 In what form should my State report
the data to EPA?

51.45 Where should my State report the
data?

Appendix A to Subpart A of Part 51—Tables
and Glossary

Appendix B to Subpart A of Part 51
[Reserved]

Subpart A—Emission Inventory
Reporting Requirements

General Information for Inventory
Preparers

§51.1 Who is responsible for actions
described in this subpart?

State agencies whose geographic
coverage include any point, area,
mobile, or biogenic sources must
inventory these sources and report this
information to EPA.

§51.5 What tools are available to help
prepare and report emissions data?

We urge your State to use estimation
procedures described in documents

from the Emission Inventory
Improvement Program (EIIP). These
procedures are standardized and ranked
according to relative uncertainty for
each emission estimating technique.
Using this guidance will enable others
to use your State’s data and evaluate its
quality and consistency with other data.

§51.10 How does my State report
emissions that are required by the NOx SIP
Call?

The States and the District of
Columbia that are subject to the NOx
SIP Call (§51.121) should report their
emissions under the provisions of
§51.122. To avoid confusion, these
requirements are not repeated here.

Specific Reporting Requirements

§51.15 What data does my State need to
report to EPA?

(a) Pollutants. Report actual emissions
of the following (see Glossary to
Appendix A to this subpart for precise
definitions as required):

(1) Required Pollutants:

(i) Sulfur oxides.

(ii) VOC.

(iii) Nitrogen oxides.

(iv) Carbon monoxide.

(v) Lead and lead compounds.
(vi) Primary PMys.

(vii) Primary PMjo.

(viii) NHa.

(2) Optional Pollutant:

(i
(ii) [Reserved]

(b) Sources. Emissions should be
reported from the following sources:

(1) Point.

(2) Area.

(3) Onroad mobile.
(4)
(5)

) Primary PM.
i

Nonroad mobile.
Biogenic.

(c) Supporting information. Report the
data elements in Tables 2a through 2d
of Appendix A to this subpart.
Depending on the format you choose to
report your State data, additional
information not listed in Tables 2a
through 2d will be required. We may
ask you for other data on a voluntary
basis to meet special purposes.

(d) Confidential data. We don’t
consider the data in Tables 2a through
2d of Appendix A to this subpart
confidential, but some States limit
release of this type of data. Any data
that you submit to EPA under this rule
will be considered in the public domain
and cannot be treated as confidential. If
Federal and State requirements are
inconsistent, consult your EPA Regional
Office for a final reconciliation.

§51.20 What are the emission thresholds
that separate point and area sources?

(a) All anthropogenic stationary
sources must be included in your
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inventory as either point or area
sources.

(b) See Table 1 of Appendix A to this
subpart for minimum reporting
thresholds on point sources.

(c) Your State has two alternatives to
the point source reporting thresholds in
paragraph (b) of this section:

(1) You may choose to define point
sources by the definition of a major
source used under CAA Title V, see 40
CFR 70.2.

(2) If your State has lower emission
reporting thresholds for point sources
than paragraph (b) of this section, then
you may use these in reporting your
emissions to EPA.

(d) All stationary sources that have
actual emissions lower than the
thresholds specified in paragraphs (b)
and (c) of this section, should be
reported as area sources.

§51.25 What geographic area must my
State’s inventory cover?

Because of the regional nature of these
pollutants, your State’s inventory must
be statewide, regardless of an area’s
attainment status.

§51.30 When does my State report the
datato EPA?

Your State is required to report two
basic types of emission inventories to
us: Annual Cycle Inventory; and Three-
year Cycle Inventory.

(a) Annual cycle. You are required to
report annually data from Type A (large)
point sources. Except as provided in
paragraph (e) of this section, the first
annual cycle inventory will be for the
year 2001 and must be submitted to us
within 17 months, i.e., by June 1, 2003.
Subsequent annual cycle inventories
will be due 17 months following the end
of the reporting year. See Table 2a of
Appendix A to this subpart for the
specific data elements to report
annually.

(b) Three-year cycle. You are required
to report triennially, data for Type B
(all) point sources, area sources and
mobile sources. Except as provided in
paragraph (e) of this section, the first
three-year cycle inventory will be for
the year 2002 and must be submitted to
us within 17 months, i.e., by June 1,
2004. Subsequent three-year cycle
inventories will be due 17 months
following the end of the reporting year.
See Tables 2a, 2b and 2c of Appendix
A to this subpart for the specific data
elements that must be reported
triennially.

(c) NOx SIP call. There are specific
annual and three-year reporting
requirements for States subject to the
NOx SIP call. See §51.122 for these
requirements.

(d) Biogenic emissions. Biogenic
emissions are part of your 3-year cycle
inventory. Your State must establish an
initial baseline for biogenic emissions
that is due as specified under paragraph
(b) of this section. Your State need not
submit more biogenic data unless land
use characteristics or the methods for
estimating emissions change
substantially. If either of these changes,
your State must report the biogenic
emission data elements shown in Table
2d of Appendix A to this subpart.
Report these data elements 17 months
after the end of the reporting year.

(e) Point Sources. States must
commence reporting point source
emissions of PM,5 and NHz on June 1,
2004 unless that date is less than 60
days after EPA publishes an approved
Information Collection Request (ICR)
addressing this section of the rule. If
EPA fails to publish an approved ICR 60
days in advance of June 1, 2004, States
must commence reporting point source
emissions of PM;s and NH;z on the next
annual or triennial reporting date (as
appropriate) that is at least 60 days after
EPA publishes an approved ICR
addressing this section.

§51.35 How can my State equalize the
effort for annual reporting?

(a) Compiling a 3-year cycle inventory
means much more effort every three
years. As an option, your State may ease
this workload spike by using the
following approach:

(1) Annually collect and report data
for all Type A (large) point sources (This
is required for all Type A point sources).

(2) Annually collect data for one-third
of your smaller point sources (Type B
point sources minus Type A (large)
point sources). Collect data for a
different third of these sources each year
so that data has been collected for all of
the smaller point sources by the end of
each three-year cycle. You may report
these data to EPA annually, or as an
option you may save three years of data
and then report all of the smaller point
sources on the three-year cycle due date.

(3) Annually collect data for one-third
of the area, nonroad mobile, onroad
mobile and, if required, biogenic
sources. You may report these data to
EPA annually, or as an option you may
save three years of data and then report
all of these data on the three-year cycle
due date.

(b) For the sources described in
paragraph (a) of this section, your State
will therefore have data from three
successive years at any given time,
rather than from the single year in
which it is compiled.

(c) If your State chooses the method
of inventorying one-third of your

smaller point sources and 3-year cycle
area, nonroad mobile, onroad mobile
sources each year, your State must
compile each year of the three-year
period identically. For example, if a
process hasn’t changed for a source
category or individual plant, your State
must use the same emission factors to
calculate emissions for each year of the
three-year period. If your State has
revised emission factors during the
three years for a process that hasn’t
changed, resubmit previous year’s data
using the revised factor. If your State
uses models to estimate emissions, you
must make sure that the model is the
same for all three years.

(d) If your State chooses the method
of inventorying one-third of your
smaller point sources and 3-year cycle
area, nonroad mobile, onroad mobile
sources each year and reporting them on
the 3-year cycle due date, the first
required date for you to report on all
such sources will be June 1, 2004 as
specified in § 51.25. You can satisfy the
2004 reporting requirement by either:
Starting to inventory one third of your
sources in 2000; or doing a one-time
complete 3-year cycle inventory for
2002, then changing to the option of
inventorying one third of your sources
for subsequent years.

(e) If your State needs a new reference
year emission inventory for a selected
pollutant, your State can’t use these
optional reporting frequencies for the
new reference year.

(f) If your State is a NOx SIP call
State, you can’t use these optional
reporting frequencies for NOx SIP call
reporting.

§51.40 In what form should my State
report the data to EPA?

You must report your emission
inventory data to us in electronic form.
We support specific electronic data
reporting formats and you are required
to report your data in a format
consistent with these. Because
electronic reporting technology
continually changes, contact the
Emission Factor and Inventory Group
(EFIG) for the latest specific formats.
You can find information on the current
formats at the following Internet
address: http://www.epa.gov/ttn/chief.
You may also call our Info CHIEF help
desk at (919) 541-1000 or email to
info.chief@epa.gov.

§51.45 Where should my State report the
data?

(a) Your State submits or reports data
by providing it directly to EPA.

(b) The latest information on data
reporting procedures is available at the
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following Internet address: http:// You may also call our Info CHIEF Appendix A to Subpart A of Part 51—
www.epa.gov/ttn/chief. help desk at (919)541-1000 or email to ~ Tables and Glossary
info.chief@epa.gov.

TABLE 1.—MINIMUM POINT SOURCE REPORTING THRESHOLDS BY POLLUTANT(tpy 1)

Annual cycle Three-year cycle

(type A sources)

Pollutant
Type B sources? NAA3

T PP >2500 =100 | =100

03 (moderate)=100

O3 (serious)=50

O3 (severe)=25

O3 (extreme)=10

=100

O3 (all areas)=100

CO (all areas)=100

=5

PM1010 (mod-
erate)=100

PMyo (serious)=70

=100

=100

1tpy = tons per year of actual emissions.

2Type A sources are a subset of the Type B sources and are the larger emitting sources by pollutant.

3NAA = Nonattainment Area. Special point source reporting thresholds apply for certain pollutants by type of nonattainment area. The pollut-
ants by nonattainment area are: Ozone: VOC, NOx, CO; CO: CO; PMio: PMjo.

TABLE 2A.—DATA ELEMENTS THAT STATES MUST REPORT FOR POINT SOURCES

Every 3 years
Annual (Type A | 7y 00 B sources

Data elements
sources) and NAAS)

. Inventory year .........
. Inventory start date .
. Inventory end date ..
. Inventory type .........
. State FIPS code .....
. County FIPS code ..
. Facility ID code .......
. Point ID code .......
L PrOCESS ID COUE ...ttt b ettt et e b ettt b e et
10, SEACK ID COUE ...ttt b e b e ettt e e et e bt e s ee e e bt st e eebe e et e e nbeesne e e
11. Site name .............
12. Physical address ..
13, SCC OF PCC ittt ettt e et e e s et e R e e e e b e e n e R e et r e e n e nn s
14. Heat content (fuel) (ANNUAI AVETAGE) .......cuieiiiiiiieiii ittt ettt et et e e sbe et e e
15. Ash content (fuel) (annual average) ......

16. Sulfur content (fuel) (annual average)
17. Pollutant code ..........cccevceiiiiiiiieneens
18. Activity/throughput (annual) ..
19. Activity/throughput (daily) .....
20. Work weekday emissions ..
21. Annual emissions ..............
22. Emission factor ........

23. Winter throughput (%) ....
24. Spring throughput (%) ....
25. Summer throughput (%) .
26. Fall throughput (%) .........
27. Hr/day in operation ...
28. Start time (hour) .......
29. Day/wk in operation ..
OV Y g o] o 1=T = L1 o] H SO PSP PP TUPPPPTUPPRN
31. X stack coordinate (IAtIIUAE) .........coiuiiiiiiiii ettt e et be e e e et e e e sbe e e s nneeeannneeeas
32. Y stack coordinate (longitude) ..
33. Stack Height ........ccccevcvveeene
34, SEACK QIAMELET ...ttt ettt et e bt e b e e sab ettt e s b et esar e e b et s
35. EXIt gAS TEIMPEIALUIE ....ooiiiiiiiiiie ittt ettt b e nab et nbe e st e nar e e beeneee s
36. Exit gas velocity .......
37. Exit gas flow rate ..
38. SIC/NAICS ............
39. Design capacity .......ccccoveveereeennne.
40. Maximum namemplate capacity ..
A1, Primary CONLIOL €ff (J0) ...veeiiiiie ittt e et e e e e nb e e e snb e e e snnn e e e s nneeeenneas
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TABLE 2A.—DATA ELEMENTS THAT STATES MUST REPORT FOR POINT SOURCES—Continued

Every 3 years
Data elements Annsu(ilr(c-gge A (Type B sources
and NAAs)
42. Secondary control eff (%) ad
43. Control device type ............. 0
44. Rule effectiveness (%) ad

TABLE 2B.—DATA ELEMENTS THAT
STATES MUST REPORT FOR AREA
AND NONROAD MOBILE SOURCES

TABLE 2D.—DATA ELEMENTS THAT
STATES MuST REPORT FOR BIO-
GENIC SOURCES—Continued

Every 3 Every 3
Data elements years Data elements years
1. Inventory year .........cccceeeueenne. O 2. Inventory start date .... O
2. Inventory start date .............. O 3. Inventory end date . O
3. Inventory end date ... O 4. Inventory type ......... O
‘51- gltV?nfg%éyped -------- B 5. State FIPS code ..... O
- olate code ... 6. County FIPS code .. O
g- ggucnty l;lgg code . B 7. SCC or PCC ........... O
. or PCC ......
o 8. Pollutant code ... . O
g' 'Iim_ls_suﬁlfactohr """ level (am 0 9. Summer/winter work week-
'nucat"l‘)"tyt roughput level (an- . day emissions .............cc........ 0
10. Total capture/control effi- 10. Annual emissions ........... -
ciency (%) ..occcceeevieeenieeee, O
11. Rule effectiveness (%) ....... O Glossary
12. Rule penetration (%) .......... O Activity rate/throughput (annual)—A
13. Pollutant code .................... 0 measurable factor or parameter that relates
14. Summer/winter work week- directly or indirectly to the emissions of an
day emissions ....................... O air pollution source. Depending on the type
15. Annual emissions ............... u of source category, activity information may
16. Winter throughput (2@) -------- u refer to the amount of fuel combusted, raw
17. Spring throughput (%) ...... O material processed, product manufactured, or
18. Sulrlnrrr]ler thr:OUthUt (8) ... o material handled or processed. It may also
%g E'a /; roughput (I(O) """"""" B refer to population, employment, number of
51 D;S‘ s/%élkl?noc?eé?alt?;n """""" 0 units, or miles traveled. Activity information
- DAYSIWK peration ......... is typically the value that is multiplied
22. Wkslyr in operation ............ O ) N
against an emission factor to generate an

TABLE 2C.—DATA ELEMENTS THAT
STATES MusT REPORT FOR
ONROAD MOBILE SOURCES

Every 3

Data elements years

. Inventory year .........cccccuennnnen
. Inventory start date ..
. Inventory end date ...
. Inventory type ........
. State FIPS code ....
. County FIPS code .
. SCC or PCC ...
. Emission factor ...........ccc......
. Activity (VMT by Roadway
Class)
10. Pollutant code ..........ccc......
11. Summer/winter work week-
day emissions
12. Annual emissions

O©oO~NOTOA~AWNE
OOoOoOooood

oag

TABLE 2D.—DATA ELEMENTS THAT
STATES MUST REPORT FOR BIO-
GENIC SOURCES

Every 3
Data elements years
1. Inventory year ..........ccccocueee. g

emissions estimate.

Activity rate/throughput (daily)—The
beginning and ending dates and times that
define the emissions period used to estimate
the daily activity rate/throughput.

Annual emissions—Actual emissions for a
plant, point, or process—measured or
calculated that represent a calendar year.

Area sources—Area sources collectively
represent individual sources that have not
been inventoried as specific point, mobile, or
biogenic sources. These individual sources
treated collectively as area sources are
typically too small, numerous, or difficult to
inventory using the methods for the other
classes of sources.

Ash content—Inert residual portion of a
fuel.

Biogenic sources—Biogenic emissions are
all pollutants emitted from non-
anthropogenic sources. Example sources
include trees and vegetation, oil and gas
seeps, and microbial activity.

Control device type—The name of the type
of control device (e.g., wet scrubber, flaring,
or process change).

County FIPS Code—Federal Information
Placement System (FIPS) is the system of
unique numeric codes the government
developed to identify States, counties and
parishes for the entire United States, Puerto
Rico, and Guam.

Day/wk in operations—Days per week that
the emitting process operates—average over
the inventory period.

Design capacity—A measure of the size of
a point source, based on the reported
maximum continuous capacity of the unit.

Emission factor—Ratio relating emissions
of a specific pollutant to an activity or
material throughput level.

Exit gas flow rate—Numeric value of stack
gas’s flow rate.

Exit gas temperature—Numeric value of an
exit gas stream’s temperature.

Exit gas velocity—Numeric value of an exit
gas stream’s velocity.

Facility ID code—Unique code for a plant
or facility, containing one or more pollutant-
emitting sources. This is the data element in
Appendix A, Table 2a, that is defined
elsewhere in this glossary as a ““point
source”.

Fall throughput(%)—Part of the
throughput for the three Fall months
(September, October, November). This
expresses part of the annual activity
information based on four seasons—typically
spring, summer, fall, and winter. It can be a
percentage of the annual activity (e.g.,
production in summer is 40% of the year’s
production) or units of the activity (e.g., out
of 600 units produced, spring = 150 units,
summer = 250 units, fall = 150 units, and
winter = 50 units).

Heat content—The amount of thermal heat
energy in a solid, liquid, or gaseous fuel. Fuel
heat content is typically expressed in units
of Btu/lb of fuel, Btu/gal of fuel, joules/kg of
fuel, etc.

Hr/day in operations—Hours per day that
the emitting process operates—average over
the inventory period.

Inventory end date—Last day of the
inventory period.

Inventory start date—First day of the
inventory period.

Inventory type—Type of inventory
represented by data (i.e., point, 3-year cycle,
daily).

Inventory year—The calendar year for
which you calculated emissions estimates.

Lead (Pb)—As defined in 40 CFR 50.12,
lead should be reported as elemental lead
and its compounds.

Maximum nameplate capacity—A measure
of a unit’s size that the manufacturer puts on
the unit’s nameplate.

Mobile source—A motor vehicle, nonroad
engine or nonroad vehicle.

* A “motor vehicle” is any self-propelled
vehicle used to carry people or property on
a street or highway.

* A “nonroad engine” is an internal
combustion engine (including fuel system)
that is not used in a motor vehicle or vehicle
only used for competition, or that is not
affected by sections 111 or 202 of the CAA.
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* A “nonroad vehicle” is a vehicle that is
run by a nonroad engine and that is not a
motor vehicle or a vehicle only used for
competition.

PM (Particulate Matter)—Particulate matter
is a criteria air pollutant. For the purpose of
this subpart, the following definitions apply:

(1) Primary PM: Particles that enter the
atmosphere as a direct emission from a stack
or an open source. It is comprised of two
components: Filterable PM and Condensible
PM. (As specified in §51.15 (a)(2), these two
PM components are the components
measured by a stack sampling train such as
EPA Method 5 and have no upper particle
size limit.)

(2) Filterable PM: Particles that are directly
emitted by a source as a solid or liquid at
stack or release conditions and captured on
the filter of a stack test train.

(3) Condensible PM: Material that is vapor
phase at stack conditions, but which
condenses and/or reacts upon cooling and
dilution in the ambient air to form solid or
liquid PM immediately after discharge from
the stack.

(4) Secondary PM: Particles that form
through chemical reactions in the ambient air
well after dilution and condensation have
occurred. Secondary PM is usually formed at
some distance downwind from the source.
Secondary PM should NOT be reported in
the emission inventory and is NOT covered
by this subpart.

(5) Primary PM>s: Also PM; s (or Filterable
PM; 5 and Condensible PM individually.
Note that all Condensible PM is assumed to
be in the PMa25 size fraction)—Particulate
matter with an aerodynamic diameter equal
to or less than 2.5 micrometers.

(6) Primary PMio: Also PMjo (or Filterable
PM;0 and Condensible PM individually)—
Particulate matter with an aerodynamic
diameter equal to or less than 10
micrometers.

PCC—Process classification code. A
process-level code that describes the
equipment or operation which is emitting
pollutants. This code is being considered as
a replacement for the SCC.

Physical address—Street address of a
facility. This is the address of the location
where the emissions occur; not, for example,
the corporate headquarters.

Point ID code—Unique code for the point
of generation of emissions, typically a
physical piece of equipment.

Point source—Point sources are large,
stationary (non-mobile), identifiable sources
of emissions that release pollutants into the
atmosphere. As used in this rule, a point
source is defined as a facility that annually
emits more than a “threshold” value as
defined under §51.20.

Pollutant code—A unique code for each
reported pollutant assigned in the Emission
Inventory Improvement Program (EIIP) Data
Model. The EIIP model was developed to
promote consistency in organizations sharing
emissions data. The model uses character
names for criteria pollutants and Chemical
Abstracts Service (CAS) numbers for all other
pollutants. You may be using SAROAD codes
for pollutants, but you should be able to map
them to the pollutant codes in the EIIP Data
Model.

Process ID code—Unique code for the
process generating the emissions, typically a
description of a process.

Roadway class—A classification system
developed by the Federal Highway
Administration that defines all public
roadways as to type. Currently there are four
roadway types: (1) Freeway, (2) freeway
ramp, (3) arterial/collector and (4) local.

Rule effectiveness (RE)—How well a
regulatory program achieves all possible
emission reductions. This rating reflects the
assumption that controls typically aren’t 100
percent effective because of equipment
downtime, upsets, decreases in control
efficiencies, and other deficiencies in
emission estimates. RE adjusts the control
efficiency.

Rule penetration—The percentage of an
area source category covered by an applicable
regulation.

SCC—Source classification code. A
process-level code that describes the
equipment and/or operation which is
emitting pollutants.

Seasonal activity rate/throughput—A
measurable factor or parameter that relates
directly or indirectly to the pollutant season
emissions of an air pollution source.
Depending on the type of source category,
activity information may refer to the amount
of fuel combusted, raw material processed,
product manufactured, or material handled
or processed. It may also refer to population,
employment, number of units, or miles
traveled. Activity information is typically the
value that is multiplied against an emission
factor to generate an emissions estimate.

Seasonal fuel heat content—The amount of
thermal heat energy in a solid, liquid, or
gaseous fuel used during the pollutant
season. Fuel heat content is typically
expressed in units of Btu/lb of fuel, Btu/gal
of fuel, joules/kg of fuel, etc.

Secondary control eff (%)—The emission
reduction efficiency of a secondary control
device. Gontrol efficiency is usually
expressed as a percentage or in tenths.

SIC/NAICS—Standard Industrial
Classification code. NAICS (North American
Industry Classification System) codes will
replace SIC codes. U.S. Department of
Commerce’s code for businesses by products
or services.

Site name—The name of the facility.

Spring throughput (% )—Part of throughput
or activity for the three spring months
(March, April, May). See the definition of
Fall Throughput.

Stack diameter—A stack’s inner physical
diameter.

Stack height—A stack’s physical height
above the surrounding terrain.

Stack ID code—Unique code for the point
where emissions from one or more processes
release into the atmosphere.

Start time (hour)—Start time (if available)
that you used to calculate the emissions
estimates.

State FIPS Code—Federal Information
Placement System (FIPS) is the system of
unique numeric codes the government
developed to identify States, counties and
parishes for the entire United States, Puerto
Rico, and Guam.

Sulfur content—Sulfur content of a fuel,
usually expressed as percent by weight.

Summer throughput(%)—Part of
throughput or activity for the three summer
months (June, July, August). See the
definition of Fall Throughput.

Summer/winter work weekday
emissions—Average day’s emissions for a
typical day. Ozone daily emissions = summer
work weekday; CO and PM daily emissions
= winter work weekday.

Total capture/control efficiency—The
emission reduction efficiency of a primary
control device, which shows the amount
controls or material changes reduce a
particular pollutant from a process’
emissions. Control efficiency is usually
expressed as a percentage or in tenths.

Type A source—Large point sources with
actual annual emissions greater than or equal
to any of the emission thresholds listed in
Table 1 for Type A sources.

Type B source—Point sources with actual
annual emissions during any year of the three
year cycle greater than or equal to any of the
emission thresholds listed in Table 1 for
Type B sources. Type B sources include all
Type A sources.

VMT by Roadway Class—Vehicle miles
traveled (VMT) expresses vehicle activity and
is used with emission factors. The emission
factors are usually expressed in terms of
grams per mile of travel. Because VMT
doesn’t correlate directly to emissions that
occur while the vehicle isn’t moving, these
nonmoving emissions are incorporated into
the emission factors in EPA’s MOBILE
Model.

VOC—Volatile Organic Compounds. The
EPA’s regulatory definition of VOC is in 40
CFR 51.100.

Winter throughput (%)—Part of throughput
or activity for the three winter months
(December, January, February, all from the
same year, e.g., Winter 2000 = January 2000
+ February, 2000 + December 2000). See the
definition of Fall Throughput.

Wk/yr in operation—Weeks per year that
the emitting process operates.

Work Weekday—Any day of the week
except Saturday or Sunday.

X stack coordinate (latitude)—An object’s
north-south geographical coordinate. Y stack
coordinate (longitude)—An object’s east-west
geographical coordinate.

Appendix B to Subpart A of Part 51—
[Reserved]

Subpart Q—[Amended]

3. Section 51.321 is revised to read as
follows:

§51.321 Annual source emissions and
State action report.

The State agency shall report to the
Administrator (through the appropriate
Regional Office) information as
specified in §§51.322 through 51.326.

4. Section 51.322 is revised to read as
follows:

§51.322 Sources subject to emissions
reporting.

The requirements for reporting
emissions data under the plan are in
subpart A of this part 51.
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5. Section 51.323 is revised to read as
follows:

§51.323 Reportable emissions data and
information.

The requirements for reportable
emissions data and information under
the plan are in subpart A of this part 51.
[FR Doc. 02—14037 Filed 6-7—-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 207-0336a; FRL-7224-1]

Revisions to the California State
Implementation Plan, Great Basin
Unified Air Pollution Control District
and South Coast Air Quality
Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the Great
Basin Unified Air Pollution Control
District (GBUAPCD) portion and the
South Coast Air Quality Management
District (SCAQMD) portion of the
California State Implementation Plan
(SIP). These revisions concern the
emission of particulate matter (PM—-10)
from GBAPCD open burning/open

detonation (OB/OD) of propellants,
explosives, and pyrotechnics (PEP);
from SCAQMD storage, handling, and
transport of coke, coal and sulfur; and
from SCAQMD paved and unpaved
roads and livestock operations. We are
approving local rules that regulate these
emission sources under the Clean Air
Act as amended in 1990 (CAA or the
Act).

DATES: This rule is effective on August
9, 2002, without further notice, unless
EPA receives adverse comments by July
10, 2002. If we receive such comments,
we will publish a timely withdrawal in
the Federal Register to notify the public
that this rule will not take effect.
ADDRESSES: Mail comments to Andy
Steckel, Rulemaking Office Chief (AIR-
4), U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105.

You can inspect copies of the
submitted rule revisions and EPA’s
technical support document (TSD) at
our Region IX office during normal
business hours. You may also see copies
of the submitted rule revisions and TSD
at the following locations:
Environmental Protection Agency, Air

Docket (6102), Ariel Rios Building,

1200 Pennsylvania Avenue, NW,

Washington DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I” Street,
Sacramento, CA 95814.

TABLE 1.—SUBMITTED RULES

Great Basin Unified Air Pollution
Control District, 157 Short Street,
Bishop, CA 93514.

South Coast Air Quality Management
District, 21865 East Copley Drive,
Diamond Bar, CA 91765.

FOR FURTHER INFORMATION CONTACT: Al
Petersen, Rulemaking Office (AIR—4),
U.S. Environmental Protection Agency,
Region IX; (415) 947—4118.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and ‘“‘our” refer to EPA.

Table of Contents

1. The State’s Submittal
A. What rules did the State submit?
B. Are there other versions of these rules?
C. What are the changes in the submitted
rules?
II. EPA’s Evaluation and Action
A. How is EPA evaluating the rules?
B. Do the rules meet the evaluation
criteria?
C. EPA recommendations to further
improve the rules
D. Public comment and final action
III. Background Information
A. Why were these rules submitted?
IV. Administrative Requirements

1. The State’s Submittal
A. What Rules Did the State Submit?

9 ¢ s

us

Table 1 lists the rules we are
approving with the date that they were
adopted by the local air agency and
submitted by the California Air
Resources Board (CARB).

Local agency Rule # Rule title Adopted Submitted
GBUAPCD ...cooviiiiiiieeiieeees A32 Open Burn/Open Detonation Operations on Military | 05/08/96 03/10/98
SCAQMD ...oooiiiiiiiiiieeieee e 1158 i Stc?lgsgis,. Handling, and Transport of Coke, Coal | 06/11/99 10/29/99
SCAQMD ...oooviiiiiiiiieiee e 1186 e Pl\‘jlul:;j I?rLrl:if:sri.ons from Paved and Unpaved Roads | 09/10/99 01/21/00

and Livestock Operations.

On May 21, 1998, December 16, 1999,
and March 1, 2000, these submittals
were found to meet the completeness
criteria in 40 CFR part 51 Appendix V,
which must be met before formal EPA
review.

B. Are There Other Versions of These
Rules?

GBUAPCD Rule 432 is a new rule. We
approved into the SIP on January 15,
1987 (52 FR 1627) a version of
SCAQMD Rule 1158, adopted on
December 2, 1983. We approved into the
SIP on February 17, 2000 (65 FR 8057)

a version of SCAQMD Rule 1186,
adopted on December 11, 1998.

C. What Are the Changes in the
Submitted Rules?

GBUAPCD Rule 432 is a new rule for
open burning/open detonation of
propellants, explosives, and
pyrotechnics (PEP) at military bases that
includes the following provisions:

* Burn plans are required that specify
detonation or combustion methods and
limit the category and amount of PEP
destroyed in burn operations.

* OB/OD operations are not allowed
when smoke can contribute to an
exceedance of the NAAQS or cause a
public nuisance. Burning is prohibited
on “No-Burn Days”’ determined by the
California Air Resources Board.

» PEP destroyed in OB/OD operations
cannot contain other hazardous waste.

» PEP destroyed in OB/OD operations
must be in a condition to minimize
smoke emission.

* OB/OD must be limited to PEP
generated from operations at the
military base where destroyed.

» Records of OB/OD must be retained
for five years.

SCAQMD Rule 1158 changes are as
follows:

* An existing exemption to requiring
the enclosure of open coke storage piles
is deleted.

e The rule is expanded to include
coverage of coal and sulfur in addition
to coke.
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* A 10% opacity (V2 Ringelmann)
visible emissions standard is added.

* Arequirement to pave and maintain
surfaces, roads, and vehicle movement
areas within the facility where material
accumulation occurs is added.

 Street sweeping frequencies or silt
loading limits for paved roads and
vehicle movement areas inside and
outside the facility for a distance of one
quarter mile are added.

» A spillage cleanup requirement is
added.

* A cleanliness standard for trucks
leaving the facility is added.

* A requirement that trucks/trailers
used to transport materials be covered
and leak resistant is added.

e A requirement that truck unloading
be conducted in an enclosed structure
and controlled by wetting or venting to
permitted air pollution control
equipment is added.

* Requirements for controlling or
covering material accumulations within
the facility are added.

* Requirements for new or
replacement conveyors to be enclosed
and for existing unenclosed conveyors
to only transfer material moistened to a
specific moisture content are added.

* Requirements for material transfer
points are added.

» Requirements for loading material
onto ships and truck are added.

* Requirements for open storage of
existing coal and prilled sulfur piles are
added.

* A requirement that new storage
piles must be enclosed is added.

» Recordkeeping requirements are
extended from one to two years.

* A requirement that facilities not
electing to conduct street sweeping
conduct periodic silt loading tests and
quarterly truck cleanliness tests is
added.

SCAQMD Rule 1186 changes are as
follows:

» A District test protocol and
standards for certifying street sweepers
are added.

» The requirements that government
agencies acquire certified street
sweepers for paved roads after January
1, 2000 and operate them according to
the manufacturer’s specifications are
added.

» The requirement that manufacturers
use the District test protocol to obtain
the Executive Officer’s certification of
their street sweepers is added.

e The exemption for sources with an
approved Rule 1158 plan is deleted.

* Definitions related to street
sweepers are added.

II. EPA’s Evaluation and Action

A. How Is EPA Evaluating the Rules?

Generally, SIP rules must be
enforceable (see section 110(a) of the
CAA) and must not relax existing
requirements (see sections 110(1) and
193). Section 189(a) of the CAA requires
moderate PM—10 nonattainment areas
with significant PM-10 sources to adopt
reasonably available control measures
(RACM), including reasonably available
control technology (RACT). Section
189(b) of the CAA requires serious PM—
10 nonattainment areas with significant
PM-10 sources to adopt best available
control measures (BACM), including
best available control technology
(BACT). RACM/RACT and BACM/
BACT are not required for source
categories that are not significant (de
minimis). See Addendum to the General
Preamble for the Implementation of
Title I of the Clean Air Act Amendments
of 1990, 59 FR 41998 (August 16, 1994).

The GBUAPCD portion (Inyo County)
of the Searles Valley Planning Area is a
moderate PM—10 nonattainment area.
The emission activities subject to
GBUAPCD Rule 432 at China Lake,
California contribute a small (1.4%) but
not insignificant amount of the total
PM-10 emissions in Inyo County
according to the PM-10 State
Implementation Plan for the Searles
Valley Planning Area (November 1991).
Therefore, GBUAPCD Rule 432 must
fulfill the requirements of RACM/RACT.

The SCAQMD is a serious PM—-10
nonattainment area. The PM—10 source
categories regulated by SCAQMD Rules
1158 and 1186 are significant according
to the SCAQMD Base and Future Year
Emission Inventories (November 1996).
Therefore, SCAQMD Rules 1158 and
1186 must fulfill the requirements of
BACM/BACT.

The following guidance documents
were used for reference:

* Requirements for Preparation,
Adoption, and Submittal of
Implementation Plans, U.S. EPA, 40
CFR part 51.

e PM-10 Guideline Document, EPA—
452/R-93-008 (April 1993).

» Addendum to the General Preamble
for the Implementation of Title I of the
Clean Air Act Amendments of 1990, 59
FR 41998 (August 16, 1994)

 Fugitive Dust Background
Document and Technical Information

Document for Best Available Control
Measures, U.S. EPA (September 1992).

B. Do the Rules Meet the Evaluation
Criteria?

We believe the rules are consistent
with the relevant policy and guidance
regarding enforceability, SIP relaxations,
and fulfilling RACM/RACT and BACM/
BACT. The TSDs have more information
on our evaluation.

C. EPA Recommendations To Further
Improve the Rules

The SCAQMD Rule 1158 TSD
describes additional rule revisions that
do not affect EPA’s current action but
are recommended for the next time the
local agency modifies the rule.

D. Public Comment and Final Action

As authorized in section 110(k)(3) of
the CAA, EPA is fully approving the
submitted rules because we believe they
fulfill all relevant requirements. We do
not think anyone will object to this, so
we are finalizing the approval without
proposing it in advance. However, in
the Proposed Rules section of this
Federal Register, we are simultaneously
proposing approval of the same
submitted rules. If we receive adverse
comments by July 10, 2002, we will
publish a timely withdrawal in the
Federal Register to notify the public
that the direct final approval will not
take effect and we will address the
comments in a subsequent final action
based on the proposal. If we do not
receive timely adverse comments, the
direct final approval will be effective
without further notice on August 9,
2002. This will incorporate these rules
into the federally-enforceable SIP.

Please note that if EPA receives
adverse comment on an amendment,
paragraph, or section of this direct final
rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

III. Background Information
A. Why Were These Rules Submitted?

PM-10 harms human health and the
environment. Section 110(a) of the CAA
requires states to submit regulations that
control PM—10 emissions. Table 2 lists
some of the national milestones leading
to the submittal of local agency PM-10
rules.
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TABLE 2.—PM—-10 NONATTAINMENT MILESTONES
Date Event

March 3, 1978 ..............
July 1, 1987 ....ccceceveennen
24672.
November 15, 1990 ......
7671q.
November 15, 1990 ......

EPA promulgated a list of total suspended particulate (TSP) nonattainment areas under the Clean Air Act, as amend-
ed in 1977. 43 FR 8964; 40 CFR 81.305.
EPA replaced the TSP standards with new PM standards applying only up to 10 microns in diameter (PM-10). 52 FR

Clean Air Act Amendments of 1990 were enacted, Pub. L. 101-549, 104 Stat. 2399, codified at 42 U.S.C. 7401
PM-10 areas meeting the qualifications of section 107(d)(4)(B) of the CAA were designated nonattainment by oper-

ation of law and classified as moderate pursuant to section 188(a). States are required by section 110(a) to submit
rules regulating PM-10 emissions in order to achieve the attainment dates specified in section 188(c).

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the

CAA. This rule also is not subject to
Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 9, 2002. Filing a
petition for reconsideration by the

Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).
List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.
Dated: May 9, 2002.
Alexis Strauss,
Acting Regional Administrator, Region IX.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]
1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c)(254)(i)(L),
(270)(1)(C)(3), and (278)(i)(A)(2) to read
as follows:

§52.220 Identification of plan.
* * * * *

C) * % %

254) * % %

(
(
(1) * Kk %
(L) Great Basin Unified Air Pollution
Control District.

(1) Rule 432, adopted on May 8, 1996.
* * * * *
(27 ) * % %
(i) * k% %
@
(3) Rule 1158, adopted on June 11,
1999.

* * * * *

(278)* * %
(i)***

* % %
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(A] * % %
(2) Rule 1186, adopted on September
10, 1999.

* * * * *

[FR Doc. 02—14207 Filed 6-7—-02; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[SIP NO. SD-001-0012a; FRL-7216-1]

Approval of an Air Quality
Implementation Plan Revision; South
Dakota; Rapid City Street Sanding
Regulations To Protect the National
Ambient Air Quality Standards for PM-
10

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action approving a revision of the
Administrative Rules South Dakota
(ARSD) Chapter 74 Section 36:17
affecting South Dakota’s Air Pollution
Control Program for Rapid City, South
Dakota. In particular, the revisions are
regarding requirements for street
sanding and deicing. These regulations
were submitted to EPA on January 26,
1996. South Dakota submitted this
revision to make the street sanding rules
federally enforceable. EPA is approving
the revision to Chapter 74 Section 36:17
of the ARSD as part of South Dakota’s
State Implementation Plan (SIP) under
section 110 of the Clean Air Act (CAA).
DATES: This rule is effective on August
9, 2002, without further notice, unless
EPA receives adverse comment by July
10, 2002. If adverse comment is
received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.
ADDRESSES: Written comments may be
mailed to Richard R. Long, Director, Air
and Radiation Program, Mailcode 8P—
AR, Environmental Protection Agency
(EPA), Region VIII, 999 18th Street,
Suite 300, Denver, Colorado, 80202.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air and Radiation Program,
U.S. Environmental Protection Agency,
Region VIII, 999 18th Street, Suite 300,
Denver, Colorado, 80202 and copies of
the Incorporation by Reference material
are available at the Air and Radiation
Docket and Information Center,
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460.

Copies of the State documents relevant
to this action are available for public
inspection at the South Dakota
Department of Environmental and
Natural Resources, Air Quality Program,
Joe Foss Building, 523 East Capitol,
Pierre, South Dakota 57501.

FOR FURTHER INFORMATION CONTACT:
Mark Komp, EPA, Region VIII, (303)
312-6022 or Laurel Dygowski, EPA,
Region VIII, (303) 312—-6144.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” are used, means

Environmental Protection Agency.

Table of Contents

I. Background Information

A. Events Leading to this Action

B. What Action is EPA Taking?

C. What is the State Process for submitting
materials to EPA?
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I. Background Information
A. Events Leading to This Action

Air quality monitoring for particulates
in the Rapid City, South Dakota area in
1992 collected two samples that
exceeded the 24-hour National Ambient
Air Quality Standard (NAAQS) for
particulates less than or equal to 10
microns in size (PM-10). The
exceedances occurred on October 13
and 25, 1992 and were later
documented to be the result of high
winds blowing dust through the Rapid
City, South Dakota area. An exceedance
is a particulate concentration that is
higher than 150 pg/ms3 calculated from
a filter sample exposed to ambient air
during a 24-hour period. An average of
three exceedances over a 3-year period
is considered a violation. Exceedances
can include those that are expected,
based on statistical analysis but not
actually measured by the State. The two
exceedances from filter samples taken in
Rapid City, South Dakota were
calculated to be a violation, based on
statistical analysis involving the total
number of filters exposed.

In a March 25, 1994 letter, South
Dakota requested that we grant
exceptional event status to these two
exceedances rather than declare the area
nonattainment for the PM—10 NAAQS.
The State asserted that the exceedances
were from uncontrollable natural
sources, that the Rapid City area had
been in the midst of a long-term
drought, and winds during the days of
the exceedance were high enough to

qualify as an ““exceptional event”. EPA’s
exceptional event guidance, 40 CFR part
50, appendix K, describes such events
leading to exceedances as rare
occurrences not likely to recur. EPA
Region VIII concluded that the data
could not be excluded from calculating
exceedances of the PM—10 NAAQS, and
after applying 40 CFR part 50, appendix
K, to the data, determined that Rapid
City violated the 24-hour PM-10
standard in 1992.

South Dakota’s Department of
Environment and Natural Resources
(DENR) described in the March 25, 1994
letter certain corrective actions that had
been taken by Pennington County,
businesses, and industry to reduce
particulate matter levels in Rapid City.
DENR pointed out that these measures
had been effective, as no further
exceedances of the PM—10 standard had
occurred in two and one-half years since
the exceedances in 1992.

In recognition of DENR’s position,
EPA requested, in a letter from William
Yellowtail, Regional Administrator,
dated July 19, 1995, that the State
outline a course of action that would
serve as justification for EPA to suspend
any further consideration of a
nonattainment designation for the area.
The course of action was to provide
assurance that the State would maintain
an adequate air monitoring network in
Rapid City and would fulfill a
commitment to incorporate into the SIP
enforceable regulations that would
embody the control strategies currently
being implemented in Rapid City for
both point and fugitive dust sources.

The State responded by adopting
street sanding and deicing regulations
for Rapid City and adding fugitive dust
control requirements to industrial air
quality permits. These permits were
later incorporated into operating
permits issued by the State under the
CAA Title V permit program. South
Dakota also expressed its continuing
commitment to operate the Rapid City
particulate matter monitoring network.

In 1996, a change in our policy related
to exceptional events broadened EPA’s
interpretation of high PM-10
concentrations that are not considered
exceedances. The new policy, called the
Natural Events Policy, was expressed in
a May 30, 1996 memorandum from
EPA’s former Assistant Administrator
for Air and Radiation, Mary Nichols.
The Natural Events Policy identified
high wind events as one of three
categories that affect the PM-10
NAAQS. The policy provides that EPA
will exercise its discretion under section
107 (d)(3) of the CAA not to redesignate
areas as nonattainment if the State
develops and implements a plan to
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respond to the health impacts of natural
events.

Specifically the guiding principles
followed in this policy are:

1. The protection of public health has
the highest priority;

2. The public must be informed
whenever the air quality in the area is
unhealthy;

3. All valid ambient air quality data
should be submitted to EPA and made
available for public review;

4. State and local agencies must take
appropriate and reasonable measures to
safeguard public health regardless of the
source of emisssions;

5. Emission controls should be
applied to sources that contribute to
exceedances of the PM-10 NAAQS
when those controls will result in fewer
violations of the standards.

Despite the adoption of street
sweeping and deicing regulations and
controls on fugitive dust from industrial
sources, the Rapid City area monitored
PM-10 exceedances in 1996 and 1997.
On July 14, 1997, the State sent
information to EPA to support a finding
that these exceedances were covered by
the Natural Events Policy. We reviewed
the data and agreed with the State’s
interpretation.

The State of South Dakota responded
to the guiding principles set forth in the
Natural Events Policy by developing a
Natural Events Action Plan (NEAP). In
the plan, the State committed to a
public education program, developed
Best Available Control Measures
(BACM) for sources in the industrial
complex in west Rapid City and
committed to document all high wind
events that occur and send the
information to EPA. BACM measures
were required to be implemented prior
to the end of May 2000, with one
exception. Fisher Sand and Gravel had
been granted an extension until
September 30, 2000, to implement
emission controls for the rock crusher.
All BACM measures are now in place in
the Rapid City area.

Natural events in the future that lead
to exceedances must be documented
according to the State’s NEAP. Sanding
and deicing regulations and fugitive
dust control measures will become
federally enforceable upon EPA
approval of the SIP revision and through
permits issued under the State’s Title V
operating permit program respectively.

B. What Action Is EPA Taking?

EPA is approving South Dakota’s
revision to its SIP regarding the
application and removal of street
sanding and the application of deicing
materials within the city limits of Rapid
City. The revision was submitted on

January 22, 1996 and appears in South
Dakota’s Administrative Rule Chapter
74:36:17.

C. What Is the State Process for
Submitting These Materials to EPA?

The Act requires States to observe
certain procedural requirements in
developing implementation plans and
plan revisions for submission to EPA.
Section 110(a)(2) of the Act provides
that each implementation plan admitted
by a State must be adopted after
reasonable notice and public hearing.
Section 110(1) of the Act similarly
provides that each revision to an
implementation plan submitted by a
State under the Act must be adopted by
such State after reasonable notice and
public hearing.

EPA also must determine whether a
submittal is complete and therefore
warrants further EPA review and action
(see section 110(k)(1) and 57 FR 13565).
EPA’s completeness criteria are set out
at 40 CFR part 51, appendix V. EPA
attempts to make completeness
determinations within 60 days of
receiving a submission. However, a
submittal is deemed complete by
operation of law if a completeness
determination is not made by EPA six
months after receipt of submission. This
submittal became complete by operation
of law on July 22, 1996 in accordance
with section 110(k)(1)(B) of the Act.

The South Dakota Board of Minerals
and Environments held a public hearing
and adopted the Rapid City sanding and
deicing regulations on December 21,
1995. The rules became effective at the
State level on February 12, 1996.

D. What Was Included in South
Dakota’s Submittal?

On January 22, 1996, the State of
South Dakota submitted a revision to its
SIP. The SIP revision consists of street
sanding and deicing requirements that
apply within the city limits of Rapid
City, South Dakota. Sanding materials
that do not break down into smaller
particles under road traffic are specified
for use within Rapid City. In addition,
deicing chemicals are to be used to
lessen the need for sanding the roads
and will be used to the greatest extent
possible. The January 22, 1996 submittal
includes a letter from Nettie H. Myers,
Secretary of the Department of South
Dakota’s Environment and Natural
Resources. The letter makes
commitments to requirements described
in EPA’s letter dated July 19, 1995.
These commitments are to maintain a
monitoring network for PM-10 in the
Rapid City area, and include fugitive
dust control plans in Title V permits for

major man-made sources of dust in the
Rapid City area.

E. Why Is EPA Approving This Adoption
of Administrative Rule Article 74:36:17

We are approving the revision to
South Dakota’s SIP because the revision
is consistent with all requirements of
the CAA and with EPA guidance.
Specifically, we are approving ARSD
Chapter 74:36:17 as part of the SIP
section 110 (K) (3) of the CAA.

The effect of this approval is that
ARSD Chapter 74:36:17 will be federally
enforceable.

II. Final Action

EPA is approving South Dakota’s
revision to its SIP regarding the
application and the removal of street
sanding and deicing materials within
the city limits of Rapid City, submitted
on January 26, 1996. The revision
appears in ARSD Chapter 74:36:17.

Section 110(1) of the Clean Air Act
states that a SIP revision cannot be
approved if the revision would interfere
with any applicable requirement
concerning attainment and reasonable
further progress towards attainment of
the NAAQS or any other applicable
requirements of the Act. The South
Dakota SIP revisions that are the subject
of this document do not interfere with
the maintenance of the NAAQS or any
other applicable requirement of the Act
because the State of South Dakota’s
street sanding rule is more stringent
than what currently exists and this rule
will enhance the State’s efforts in
implementing the Clean Air Act.
Therefore, section 110(l) requirements
are satisfied.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. South Dakota has had the
rulemaking in place for several years
with no adverse reaction. However, in
the “Proposed Rules” section of today’s
Federal Register publication, EPA is
publishing a separate document that
will serve as the proposed rule to
approve the SIP revision if adverse
comments are filed. This rule will be
effective August 9, 2002, without further
notice unless the Agency receives
adverse comments by July 10, 2002. If
the EPA receives adverse comments,
EPA will publish a timely withdrawal in
the Federal Register informing the
public that the rule will not take effect.
EPA will address all public comments
in a subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting must do so at this time.
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Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

III. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),

because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S.

Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 9, 2002.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Dated: May 13, 2002.
Robert E. Roberts,
Regional Administrator, Region VIII.

40 CFR part 52, subpart QQ of chapter
I, title 40 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart QQ—South Dakota

2. Section 52.2170 is amended by
adding paragraph (c)(20) to read as
follows:

§52.2170 Identification of plan.
* * * * *
(C) * *x %

(20) On January 22, 1996, the designee
of the Governor of South Dakota
submitted provisions in Section
74:36:17 of the Administrative rules of
South Dakota. The provisions consist of
street sanding requirements that apply
within the city limits of Rapid City,
South Dakota.

(i) Incorporation by reference.

(A) Administrative Rules of South
Dakota, Air Pollution Control Program,
Chapter 74:36:17.

(ii) Additional materials.

(A) Letter of March 25, 1994 from
South Dakota Department of
Environment and Natural Resources
discussing whether EPA should
designate Rapid City as nonattainment
for the PM-10 standard.

(B) Letter of July 19, 1995 from EPA
Region VIII discussing with the South
Dakota Department of Environment and
Natural Resources the exceedances of
the PM-10 standard measured in the
Rapid City.

(C) Letter of November 16, 1995 from
the South Dakota Department of
Environment and Natural Resources
describing the commitment the State of
South Dakota has toward permit
exceedances of the PM-10 standard in
the future.

(D) Letter of January 22, 1996 from the
South Dakota Department of
Environment and Natural Resources
transmitting Rapid City street sanding
requirements.

[FR Doc. 02—-14366 Filed 6—~7-02; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 61 and 63
[FRL=7223-3]

Approval of the Clean Air Act, Section
112(l), Delegation of Authority to the
Oregon Department of Environmental
Quality and Lane Regional Air
Pollution Authority

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency, Region 10 (EPA) approves the
Oregon Department of Environmental
Quality’s (ODEQ) request, on behalf of
itself and the Lane Regional Air
Pollution Control Authority (LRAPA),
for program approval and delegation of
authority to implement and enforce
certain National Emission Standards for
Hazardous Air Pollutants (NESHAPSs).

Pursuant to the authority of section
112(1) of the Act, this approval is based
on EPA’s finding that state law,
regulations, and agency resources meet
the requirements for program approval
and delegation of authority specified in
regulations pertaining to the criteria for
delegation common to all approval
options, and in applicable EPA
guidance (see 40 CFR 60.91).

The purpose of this delegation is to
acknowledge ODEQ and LRAPA’s
ability to implement a NESHAP
program and to transfer primary
implementation and enforcement
responsibility from EPA to ODEQ and
LRAPA. Although EPA will look to
ODEQ and LRAPA as the leads for
implementing the delegated NESHAPs
in their respective jurisdictions, EPA
retains authority under section 113 of
the Act to enforce any applicable
emission standard or requirement, if
needed. With program approval, ODEQ
and LRAPA may choose to request
newly promulgated or updated
standards by way of a streamlined
request and approval process, described
below.

Concurrent with this direct final rule,
EPA is publishing a proposed rule in
today’s Federal Register. If no adverse
comments are received in response to
the direct final rule, this rule will
become final and no further activity is
contemplated. If EPA receives adverse
comments on the direct final rule, it will
be withdrawn and all public comments
will be addressed in a subsequent final
rule based on the proposed rule. EPA
will not institute a second comment
period. Any parties interested in

commenting on this action should do so
at this time.

DATES: This direct final rule is effective
on August 9, 2002, without further
notice, unless EPA receives adverse
comment by July 10, 2002. If adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Written comments should
be submitted to the address below:

Jeff KenKnight, Manager, Federal and
Delegated Air Programs Unit, Office of
Air Quality (OAQ-107), U.S.
Environmental Protection Agency,
Region 10, 1200 Sixth Avenue, Seattle,
Washington 98101, (206) 553—6641.

Copies of delegation requests and
other supporting documentation are
available for public inspection at the
U.S. Environmental Protection Agency,
Region 10, 1200 Sixth Avenue, Seattle,
Washington 98101, during normal
business hours. Please contact Jeff
KenKnight to make an appointment.
FOR FURTHER INFORMATION CONTACT: Jeff
KenKnight, Manager, Federal and
Delegated Air Programs Unit, Office of
Air Quality (OAQ-107), U.S.
Environmental Protection Agency,
Region 10, 1200 Sixth Avenue, Seattle,
Washington 98101, (206) 553—6641.
SUPPLEMENTARY INFORMATION:

Contents

I. Background and Purpose

a. What is the NESHAP program?

b. What are the requirements for
delegation?

c. Are there any other requirements tied to
NESHAP program delegation?

d. What is the history of this delegation?

e. How have ODEQ and LRAPA satisfied
the requirements for NESHAP
delegation?

II. EPA Action

a. What specific emission standards is EPA
delegating to ODEQ and LRAPA?

b. What specific standards is EPA not
delegating?

c. What General Provisions authorities are
automatically granted as part of Oregon’s
Title V operating permits program
approval?

d. What General Provisions authorities is
EPA delegating?

e. What General Provisions authorities is
EPA not delegating?

III. Implications

a. How will this delegation affect the
regulated community?

b. Where will the regulated community
send notifications and reports?

c. How will this delegation affect Indian
country?

d. What will ODEQ and LRAPA’s reporting
requirements to EPA be?

e. How will ODEQ and LRAPA receive
delegation of future and revised
standards?

f. How frequently should ODEQ and
LRAPA update their delegations?
IV. Summary
V. Administrative Requirements

I. Background and Purpose

a. What Is the NESHAP Program?

Hazardous air pollutants are defined
in the Clean Air Act (Act) as pollutants
that threaten human health through
inhalation or other type of exposure.
These pollutants are commonly referred
to as “air toxics” and are listed in
section 112(b)(1) of the Act.

National Emission Standards for
Hazardous Air Pollutants (NESHAPs)
control emissions of hazardous air
pollutants from specific source
categories and implement the
requirements of section 112 of the Act.
These standards are found in 40 CFR
parts 61 and 63.

Section 112(1) of the Act enables EPA
to approve state and local air toxics
programs or rules such that these
agencies can accept delegation of
authority for implementing and
enforcing the NESHAPs. Typically, a
state or local agency requests delegation
based on federal rules adopted
unchanged into state or local rules.

b. What Are the Requirements for
Delegation?

Requirements for delegation of
NESHAPs adopted unchanged into state
or local law are set forth in 40 CFR
63.91(d).

c. Are There Any Other Requirements
Tied to NESHAP Program Delegation?

The Clean Air Act (CAA)
Amendments of 1990 required all State
and local permitting authorities to
develop operating permits programs that
meet the requirements of 40 CFR part
70. EPA gave full approval to Oregon’s
title V operating permits program in
1995. (see 60 FR 50106 (September 28,
1995)).

Interim or final Title V program
approval satisfies approval criteria for
delegation of the NESHAP program.
This is because the authority and
enforcement requirements for approval
of a part 70 program are equivalent to
the requirements for NESHAP
delegation found in 40 CFR 63.91(d).
Also, the approval of a Title V program
already confers the responsibility to
implement and enforce all requirements
applicable to major sources, including
requirements of section 112.

Alternatively, 40 CFR 63.91(d)
requires that an agency show it: (1) Has
the authority necessary to implement
and enforce the NESHAPs and ensure
compliance from sources; (2) has the
resources and ability to carry out the
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responsibility; (3) is capable of assuring
expeditious compliance by sources; and
(4) is otherwise in compliance with
federal requirements.

Once an agency demonstrates that it
meets this approval criteria, it need only
reference that demonstration and
reaffirm it still meets the criteria in
future requests for updated delegation.

d. What Is the history of this delegation?

On January 24, 2002, ODEQ submitted
a request on behalf of itself and LRAPA
for delegation of authority to implement
and enforce certain NESHAPs in effect
on July 1, 2001. This was a follow-up to
an original delegation request submitted
November 15, 1993.

EPA considered ODEQ’s original 1993
request, including additional supporting
materials, and published a Federal
Register document proposing delegation
on January 15, 1997 (see 63 FR 2074).
However, EPA did not take final action
on this proposal because of EPA’s
concern that Oregon’s Audit Privilege
Act, Oregon Revised Statute 468.963
(1993), interfered with Oregon’s ability
to meet federal requirements for
approval of EPA programs, including
the NESHAP. During the 2001
Legislative Session, the Oregon
Legislature passed House Bill 3536,
which amended ORS 468.963 to ensure
that the Audit Privilege Law does not
apply to criminal investigations or
proceedings. These statutory
amendments became effective January 1,
2002. With these amendments, the
Oregon Audit Privilege law no longer
poses a barrier to the delegation of the
NESHAPs to Oregon and LRAPA.

e. How Have ODEQ and LRAPA
Satisfied the requirements for NESHAP
Delegation?

ODEQ’s January 24, 2002 submittal
consists of a letter of request and
supporting documentation, which
includes: (1) A copy of state statutes,
regulations and requirements that grant
authority to implement and enforce a

NESHAP program upon approval; (2) a
demonstration that the agency has an
approved Title V program; and (3)
copies of revised statutes and discussion
pertaining to the resolution of audit law
and standing issues. ODEQ and LRAPA
have met the requirements for
delegation because they have full
approval of their Title V program.?

II. EPA Action

a. What Specific Emission Standards Is
EPA Delegating to ODEQ and LRAPA?

EPA is delegating certain 40 CFR part
61 and 63 subparts in effect on July 1,
2001, to ODEQ and LRAPA. These are:
(1) 40 CFR part 61, subparts A, G, D, E,
F,J,L,N,O,P,V,Y, BB, FF; and (2)

40 CFR part 63, subparts A, F, G, H, I,
L, M,N,0,Q,R,S, T, U, W, X, Y, AA,
BB, CC, DD, EE, GG, HH, 11, J], KK, LL,
MM, 00, PP, QQ, RR, SS, TT, UU, VV,
WW, YY, CCC, DDD, EEE, GGG, HHH,
111, JJJ, LLL, MMM, NNN, OOQ, PPP,
RRR, TTT, VVV, XXX, CCCC, GGGG.
These subparts are also summarized in
the parts 61 and 63 informational tables
at the end of this direct final rule.

b. What Specific Standards Is EPA Not
Delegating?

Typically, EPA delegates all standards
adopted and requested by an air agency
and in effect as of a certain date,
regardless of whether or not there are
any applicable sources within that
agency’s jurisdiction. As an exception,
EPA does not usually delegate subparts
pertaining to radon or radionuclides
(part 61, subparts B, Q, H, I, K, R, and
W). This is due to the specific expertise
required to implement them. For this
reason, EPA is not delegating part 61,
subparts B and I, even though ODEQ
and LRAPA requested them.

c. What General Provisions Authorities
Are Automatically Granted as Part of
Oregon’s Title V Operating Permits
Program Approval?

Certain General Provisions authorities
are automatically granted to ODEQ and

LRAPA as part of Oregon’s Title V
operating permits program approval.
These are 40 CFR 63.6(i)(1), “Extension
of Compliance with Emission
Standards,” and 63.5(e) and (f),
“Approval and Disapproval of
Construction and Reconstruction.” 2
Additionally, for 40 CFR 63.6(i)(1),
ODEQ and LRAPA do not need to have
been delegated a particular standard or
have issued a Title V operating permit
for a particular source to grant that
source a compliance extension.
However, ODEQ and LRAPA must have
authority to implement and enforce the
particular standard against the source in
order to grant that source a compliance
extension.

d. What General Provisions Authorities
Is EPA Delegating?

In 40 CFR 63.90 and in a
memorandum from John Seitz, Office of
Air Quality Planning and Standards,
dated July 10, 1998, titled, “Delegation
of 40 CFR part 63 General Provisions
Authorities to State and Local Air
Pollution Control Agencies,” EPA
clarifies which of the authorities in the
General Provisions may and may not be
delegated to state and local agencies
under 40 CFR part 63, subpart E. Based
on these guidelines, EPA is delegating to
ODEQ and LRAPA certain part 63,
subpart A authorities listed below.

Delegation of these General Provisions
authorities will enable ODEQ and
LRAPA to carry out the EPA
Administrator’s responsibilities in these
sections of subpart A. In delegating
these authorities, EPA grants ODEQ and
LRAPA the authority to make decisions
which are not likely to be nationally
significant or alter the stringency of the
underlying standard. The intent is that
these agencies will make decisions on a
source-by-source basis, not on a source
category-wide basis.

TABLE 1.—PART 63, SUBPART A, GENERAL PROVISIONS AUTHORITIES EPA IS DELEGATING

Section

Authorities

63.1
63.6(e)

1EPA issued a Notice of Deficiency for Oregon’s
Title V program on November 30, 1998, (see 63 FR
65783) because of a 1996 court decision that
restricted representational standing in Oregon,
which EPA believes is a requirement for full Title
V approval. Specifically, this kept organizations
from challenging state issued Title V permits.
Representational standing relates to the ability of an
association or organization to act on behalf of their
members in judicial proceedings, in this case,

Applicability Determinations.

ance.

challenging Title V permits. During the 1999
Legislative Session, the Oregon legislature passed
House Bill 2180 which clarified that an association
or organization has standing to seek judicial review
of Title V permits in Oregon. EPA has concluded
that these changes address the Notice of Deficiency.
This correction is published in another section of
today’s Federal Register.

2 Sections 112(i)(1) and (3) state that “Extension
of Compliance with Emission Standards’” and

Operation and Maintenance Requirements—Responsibility for Determining Compli-

“Approval and Disapproval of Construction and
Reconstruction” can be implemented by the
“Administrator (or a State with a permit program
approved under Title V).” EPA interprets that this
authority does not require delegation through
subpart E and, instead, is automatically granted to
States as part of its Title V operating permits
program approval provided the State has authority
to implement those NESHAP standards in theTitle
V permit.
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TABLE 1.—PART 63, SUBPART A, GENERAL PROVISIONS AUTHORITIES EPA IS DELEGATING—Continued
Section Authorities
B3.6(F) e Compliance with Non-Opacity Standards—Responsibility for Determining Compli-

63.6(h) [except 63.6(h)(9)]

63.7(c)(2)(i) and (d)
63.7(e)(2)(1)
63.7(e)(2)(ii) and (f) ..
63.7(e)(2)((iii)

B83.8(1) v.rorrrrreerrrreienes
63.8(f)

63.9 and 63.10 [except 63.10(f)] ..eovvverveerieernenns

ance.

Compliance with Opacity and Visible Emissions Standards—Responsibility for Deter-
mining Compliance.

Approval of Site-Specific Test Plans.

Approval of Minor Alternatives to Test Methods.

Approval of Intermediate Alternatives to Test Methods.

Variables or Other Factors.
Waiver of Performance Testing.

Approval of Shorter Sampling Times and Volumes When Necessitated by Process

Approval of Site-Specific Performance Evaluation (monitoring) Test Plans.
Approval of Minor Alternatives to Monitoring.

Approval of Intermediate Alternatives to Monitoring.

Approval of Adjustments to Time Periods for Submitting Reports.

In delegating 40 CFR 63.9 and 63.10,
“Approval of Adjustments to Time
Periods for Submitting Reports,” ODEQ
and LRAPA have the authority to
approve adjustments to the timing of the
reports that are due, but do not have the
authority to alter the contents of the
reports. For Title V sources, semiannual
and annual reports are required by part
70 and nothing herein will change that
requirement.

e. What General Provisions authorities
are not delegated?

In general, EPA does not delegate any
authorities that require implementation
through rulemaking in the Federal
Register, or where Federal overview is
the only way to ensure national
consistency in the application of the
standards or requirements of CAA
section 112. The types of authorities
that EPA retains are: Equivalency
determinations; approval of alternative
test methods; decisions where federal
oversight is needed to ensure national
consistency; and any decision that
requires rulemaking to implement. The
authorities listed in the table below
(also mentioned in the footnotes of the
parts 61 and 63 delegation tables at the
end of this rule) are the specific General
Provisions authorities that cannot be
delegated to any state or local agency,
which EPA therefore retains sole
authority to implement.

TABLE 2.—PART 61 AND 63, SUBPART
A, GENERAL PROVISIONS AUTHORI-
TIES EPA IS NOT DELEGATING

TABLE 2.—PART 61 AND 63, SUBPART
A, GENERAL PROVISIONS AUTHORI-
TIES EPA IS NOT DELEGATING—
Continued

Section Authorities

Section Authorities

61.04(b) ..........
61.12(d)(1)

Waiver of Recordkeeping.

Approval of Alternative
Means of Emission Limita-
tion.

Approval of Major Alter-
natives to Test Methods.

61.13(h)(1)(ii)

61.14(g)(1)(ih)

61.16
61.53(c)(4)

Approval of Major Alter-
natives to Monitoring.

Availability of Information.

List of Approved Design,
Maintenance, and House-
keeping Practices for Mer-
cury Chlor-alki Plants.

63.6(Q) ..oovveennne Approval fo Alternative Non-
Opacity Emission Stand-
ards.

63.6(h)(9) ....... Approval of Alternative

Opacity Standard.

63.7(e)(2)(ii) Approval of Major Alternative

and (f). to Test Methods.
63.8(f) .ooevieennne Approval of Major Alter-
natives to Monitoring.
63.10(f) ........... Waiver of Recordkeeping—

all.

III. Implications

a. How Will This Delegation Affect the
Regulated Community?

Once a state or local agency has been
delegated the authority to implement
and enforce a NESHAP, they become the
primary point of contact with respect to
that NESHAP. As a result of today’s
action, sources in Oregon subject to a
delegated NESHAP should direct
questions and compliance issues to their
respective air agency.

For authorities that are NOT
delegated—those noted in Table 2 or
any section of 40 CFR parts 61 and 63
that says authority cannot be
delegated—affected sources should
continue to work with EPA as their
primary contact and submit materials
directly to EPA for Administrator
decision. In these cases, ODEQ or
LRAPA should be copied on all
submittals, questions, and requests.

EPA continues to have primary
responsibility to implement and enforce
Federal regulations that do not have
current state or local agency delegations.
Several part 61 and 63 subparts are
excluded from this delegation.
Therefore, EPA is the only agency that
can implement and enforce NESHAPs as
they apply to Oregon’s sources.

Also, EPA is delegating specific
federal standards in effect on July 1,
2001. EPA has authority for any
NESHAP that changes substantially after
this date until these agencies update
their delegation.

b. Where Will the Regulated Community
Send Notifications and Reports?

Sources subject to delegated
NESHAPs (specified in the part 61 and
part 63 tables at the end of the rule) will
now send required notifications and
reports to ODEQ and LRAPA for their
action, and send copies to EPA. For
authorities that are not delegated,
sources should send EPA required
notifications, reports, and requests, and
send copies to ODEQ or LRAPA.
Generally speaking, the transfer of
authority from EPA to ODEQ and
LRAPA in this delegation changes EPA’s
role from primary implementor and
enforcer to overseer.

c. How Will This Delegation Affect
Indian Country?

This delegation to ODEQ and LRAPA
to implement and enforce NESHAPs
does not extend to sources or activities
located in Indian country, as defined in
18 U.S.C. 1151. “Indian country” is
defined under 18 U.S.C. 1151 as: (1) All
land within the limits of any Indian
reservation under the jurisdiction of the
United States Government,
notwithstanding the issuance of any
patent, and including rights-of-way
running through the reservation; (2) all
dependent Indian communities within
the borders of the United States,



Federal Register/Vol.

67, No. 111/Monday, June 10, 2002/Rules and Regulations

39625

whether within the original or
subsequently acquired territory thereof,
and whether within or without the
limits of a State; and (3) all Indian
allotments, the Indian titles to which
have not been extinguished, including
rights-of-way running through the same.
Under this definition, EPA treats as
reservations trust lands validly set aside
for the use of a Tribe, even if the trust
lands have not been formally designated
as a reservation. Consistent with
previous federal program approvals or
delegations, EPA will continue to
implement the NESHAPs in Indian
country, because these agencies have
not adequately demonstrated its
authority over sources and activities
located within the exterior boundaries
of Indian reservations and other areas in
Indian country.

d. What Will ODEQ and LRAPA’s
Reporting Requirements to EPA Be?

In delegating the authority to
implement and enforce these rules, EPA
requires that ODEQ and LRAPA submit
the following to EPA:

(1) ODEQ and LRAPA must input all
minimum data reportable (MDR)
requirements into the AIRS Facility
Subsystem (AFS) of the Aerometric
Information Retrieval System (AIRS) for
stationary sources;

(2) ODEQ and LRAPA must also
provide any additional compliance
related information to EPA as agreed
upon in the Compliance Assurance
Agreement between EPA and ODEQ and
LRAPA;

(3) ODEQ and LRAPA must submit to
EPA copies of determinations issued
pursuant to delegated General
Provisions authorities, listed in Table 1,
above;

(4) ODEQ and LRAPA must also
forward to EPA copies of any
notifications received pursuant to 40
CFR 63.6(h)(7)(ii) pertaining to the use
of a continuous opacity monitoring
system; and

(5) ODEQ and LRAPA must submit to
EPA’s Emission Measurement Center, of
the Emissions Monitoring and Analysis
Division, copies of any approved
intermediate changes to test methods or
monitoring. (For definitions of major,
intermediate, and minor alternative test
methods or monitoring methods, see 40
CFR 63.90 and the July 10, 1998,
memorandum from John Seitz,
referenced above). These intermediate
test methods, or monitoring changes,
should be sent via mail or facsimile to:
Chief, Source Categorization Group A,
U.S. EPA (MD-19), Research Triangle
Park, NC 27711, Facsimile telephone
number: (919) 541-1039.

e. How Will ODEQ and LRAPA Receive
Delegation of Future and Revised
Standards?

ODEQ and LRAPA will receive
delegation of future standards by the
following streamlined process: (1)
ODEQ and/or LRAPA will send a letter
to EPA requesting delegation for future
NESHAP standards adopted by
reference into Oregon regulations; (2)
EPA will send a letter of response back
to ODEQ and/or LRAPA granting this
delegation request (or explaining why
EPA cannot grant the request); (3) ODEQ
and/or LRAPA do not need to send a
response back to EPA; (4) If EPA does
not receive a negative response from
ODEQ and/or LRAPA within 10 days of
EPA'’s letter, then the delegation will be
final 10 days after the date of the letter
from EPA; and (5) Periodically, EPA
will publish a notice in the Federal
Register informing the public of the
updated delegation.

f. How Frequently Should ODEQ and
LRAPA Update Their Delegations?

ODEQ and LRAPA are not obligated
to receive future delegations. However,
they are encouraged to revise their rules
to incorporate newer 40 CFR parts 61
and 63 standards and request updated
delegation annually. Preferably, ODEQ
and LRAPA should adopt federal
regulations effective July 1, of each year;
this corresponds with the publication
date of the CFR.

IV. Summary

EPA approves ODEQ and LRAPA’s
request for program approval and
delegation of authority to implement
and enforce specific NESHAPs.
Pursuant to the authority of section
112(1) of the Act, this approval is based
on EPA’s finding that state law,
regulations, and agency resources meet
the requirements for program approval
and delegation of authority specified in
40 CFR 63.91 and applicable EPA
guidance.

The purpose of this delegation is to
acknowledge ODEQ and LRAPA’s
ability to implement a NESHAP
program and to transfer primary
implementation and enforcement
responsibility from EPA to ODEQ and
LRAPA. Although EPA will look to
these agencies as the lead for
implementing delegated NESHAPs for
their sources, EPA retains authority
under section 113 of the Act to enforce
any applicable emission standard or
requirement, if needed. With program
approval, ODEQ and LRAPA may
request newly promulgated or updated
standards by way of a streamlined
process.

Sources subject to delegated
NESHAPs (specified in the part 61 and
part 63 tables at the end of the rule) will
now send required notifications and
reports to ODEQ and LRAPA for their
action, and send a copy to EPA. Sources
should continue to send notifications,
reports, requests, etc. pursuant to
Authorities not delegated to these
agencies to EPA for our action, and send
a copy to ODEQ or LRAPA.

EPA is publishing this rule without
prior proposal because the Agency
views this as a non-controversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to grant full delegation of
NESHAP standards to ODEQ and
LRAPA should adverse comments be
filed. This rule will be effective August
9, 2002, without further notice unless
the Agency receives adverse comments
by July 10, 2002.

If the EPA receives such comments,
then EPA will publish a notice
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period. Parties
interested in commenting should do so
at this time.

If no comments are received, the
public is advised that this rule will be
effective on August 9, 2002, and no
further action will be taken on the
proposed rule.

V. Administrative Requirements

Under Executive Order 12866,
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993), this action
is not a “‘significant regulatory action”
and therefore is not subject to review by
the Office of Management and Budget.
Delegation of authority to implement
and enforce unchanged federal
standards under section 112(1) of the
CAA does not create any new
requirements but simply transfers
primary implementation authorities to
the state (or local) agency. Accordingly,
the Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). This rule does
not contain any unfunded mandates and
does not significantly or uniquely affect
small governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4) because it approves
pre-existing requirements under State
law and does not impose any additional
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enforceable duties beyond that required
by State law.

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000). This action
also does not have Federalism
implications because it will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism”
(64 FR 43255, August 10, 1999). The
action merely approves a State and local
program and rules implementing a
Federal standard and does not alter the
relationship or the distribution of power
and responsibilities between the State
and the Federal government established
in the Clean Air Act. Although section
6 of the Executive Order does not apply
to this rule, EPA did consult with
representatives of state government in
developing this rule, and this rule is in
response to the State’s delegation
request. This action, also, is not subject
to Executive Order 13045, ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) or Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,

Distribution, or Use” (66 FR 28355 (May
22, 2001), because it is not a
significantly regulatory action under
Executive Order 12866. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that, before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 9, 2002.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

enforce its requirements. See CAA
section 307(b)(2).

List of Subjects
40 CFR Part 61

Environmental protection, Air
pollution control, Arsenic, Asbestos,
Benzene, Beryllium, Hazardous
substances, Mercury, Reporting and
recordkeeping requirements, Vinyl

chloride.
40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: May 24, 2002.

Ronald A. Kreizenbeck,
Acting Regional Administrator, Region 10.

Title 40, chapter I, of the Code of
Federal Regulations is amended as
follows:

PART 61—[AMENDED]

1. The authority citation for part 61
continues to read as follows:
Authority: 42 U.S.C. 7401, 7412, 7413,
7414, 7416, 7601 and 7602.
Subpart A—General Provisions

2. Section 61.04 is amended by
revising the table in paragraph (c)(10) to
read as follows:

8§61.04 Address.

* * * * *
(c) * x %
(10) * % %

DELEGATION STATUS FOR PART 61 STANDARDS—REGION 101

AK ID Oregon Washington
Subpart2
ADEC?3 | IDEQ4 | ODEQS | LRAPAS | Ecology? | BCAA8 | NWAPA® | OAPCA10 | PSCAA1L | SCAPCA12 | SWAPCA13 | YRCAA 4

A General Provisions15 ..........cccccevivniiiiinicinncns X X4 X X X X X X X X X X
B Radon from Underground Uranium MINES ......... | wccccvvvies | vvvervine | evvvvneies | evvciiiiine | evveenieienenns | evvieneies | evevienninns | evvvinieiniens | v | v | e | e
C Beryllium ....coooiiiiiiiieeceee X4 X X X X X X X X X X
D Beryllium Rocket Motor Firing .......c.ccccoceviviviins | v X4 X X X X X X X X X X
E Mercury ..o X4 X X X X X X X X X X
FVinyl Chloride .......cccooeveniniiiieeseneeeeieeee | e X4 X X X X X X X X X X
H Emissions of Radiol

from Dept of Energy facilities ........cccooevvvevienninee | evvevnieis | v | v | veiviiies | e | e | e | e | e | e | v | e
| Radionuclides from Federal Facilities other than

Nuclear Regulatory Commission Licensees and

not covered by Subpart H ... | i | v | v | | s | v | v | e | s | vt | s | e
J Equipment Leaks of Benzene ... X X4 X X X X X X X X X X
K Radionuclides from Elemental Phosphorus

PIANTS ..o | e | e
L Benzene from Coke ReCOVery ........c.ccccocvvvviins | v X4
M ASbeStOS .........cooviiiiiinne X3 X4
N Arsenic from Glass Plants ...........ccccceeviiiiiiins | vveiiee X4
O Arsenic from Primary Copper Smelters . X4
P Arsenic from Arsenic Production Facilities .. X4
Q Radon from Dept of Energy facilities .........ccceee | wovevvviees | e
R Radon from Phosphogypsum Stacks JUT U VPR
T Radon from Disposal of Uranium Mill Tailings ... | ............ X4
V  Equipment Leaks X X4
W Radon from Operating Mill TaIliNGS ........cccoovveve | ovvvniee | e | v | v | v | v | eveveeieiiiies | veviviieiis | i | evevieiisieniees | e | e
Y Benzene from Benzene Storage Vessels X X4 X X X X X X X X X X
BB Benzene from Benzene Transfer Operations .. | ............ X4 X X X X X X X X X X
FF Benzene Waste Operations ............c.ccoeeveeennne X X X X X X X X X X X

1Table last updated on August 9, 2002.

2 Any authority within any subpart of this part (i.e. under “Delegation of Authority”) that is identified as not delegatable, is not delegated.
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3Alaska Department of Environmental Conservation (01/18/1997) Note: Alaska received delegation for §61.145 and §61.154 of subpart M (Asbestos), along with other sections and appen-
dices which are referenced in §61.145, as §61.145 applies to sources required to obtain an operating permit under Alaska's regulations. Alaska has not received delegation for subpart M for
sources not required to obtain an operating permit under Alaska’s regulations.

4Idﬁho Iljepartment of Environmental Quality (07/01/2000) Note: Delegation of these part 61, Subparts applies only to those sources in Idaho required to obtain an operating permit under Title
V of the Clean Air Act.

50regon Department of Environmental Quality (07/01/2001)

6Lane Regional Air Pollution Authority (07/01/2001)

7Washington Department of Ecology (02/20/2001) Note: Delegation of part 63, subpart M applies only to sources required to obtain an operating permit under Title V of the Clean Air Act, in-
cluding Hanford. (Pursuant to RCW 70.105.240, only Ecology can enforce regulations at Hanford)

8Benton Clean Air Authority (02/20/2001) Note: Delegation of part 63, subpart M excludes Hanford, see note #6.

9Northwest Air Pollution Authority (07/01/2000)

10Qlympic Air Pollution Control Authority (07/01/2000) Note: Delegation of part 63, subpart M applies only to sources required to obtain an operating permit under Title V of the Clean Air Act

11puget Sound Clean Air Agency (07/01/1999)

12Spokane County Air Pollution Control Authority (02/20/2001)

13Southwest Air Pollution Control Authority (08/01/1998)

14Yakima Regional Clean Air Authority (07/01/2000)

15General Provisions Authorities which are not delegated include: §§61.04(b); 61.12(d)(1); 61.13(h)(1)(ii) for approval of major alternatives to test methods; §61.14(g)(1)(ii) for approval of
major alternatives to monitoring; §61.16; §61.53(c)(4); and any sections in the subparts pertaining to approval of alternative standards (i.e., alternative means of emission limitations), or ap-
proval of major alternatives to test methods or monitoring. For definitions of minor, intermediate, and major alternatives to test methods and monitoring, see 40 CFR 63.90.

PART 63—[AMENDED] §63.99 Delegated federal authorities. authorities cannot be delegated and are
S * * * * * retained by EPA. These include certain
1. The authority citation for part 63 (a) * * * General Provisions authorities and
continues to read as follows: (37) Oregon. specific parts of some standards. The
Authority: 42 U.S.C. 7401, 7412, 7413, (i) The following table lists the dates noted at the end of this table
7414, 7416, 7601 and 7602. delegation status of specific part 63 indicate the effective dates of federal
Subpart E—Approval of State subparts that haye been glelegated to rules that have been delegated. Any
: state and local air pollution control amendments made to these rules after
Programs and Delegation of Federal L. Cexrrr o a . .
- agencies in Oregon. An “X” indicates this effective date are not delegated.
Authorities :
the subpart has been delegated, subject
2. Section 63.99 is amended by to all the conditions and limitations set
adding paragraph (a)(37) to read as forth in federal law, regulations, policy,
follows: guidance, and determinations. Some
DELEGATION STATUS OF PART 63 NESHAPS—STATE OF OREGON 1
Subpart2 ODEQ?3 LRAPA4
A GENEIAI PrOVISIONS S ... .ttt ettt h et h e et s bttt e e b bt e h e e s bt e e bt e et e e b e e e b e e nbe e et e e sab e e beeeene s X X
D EArlY REAUCLIONS ...eiiiiiiiiiiiie ettt ettt ettt ettt ettt e e s he et e e ket e e e s be e a2 anbe e e snbe e e anneeeeasneeeeasbeeessbeeesnnseeesnnneessnneenans | teeeessinneessinnens | aenseeesssreeesnines
F HON-SOCMI ........ .
G HON-PIOCESS VNS ...t e e e s b e e s s b e e e s s b e e e s s hb e e e s ha e s e s b e e s s sbe e e s eanee s
H  HON-EQUIDIMENT LEAKS .....eeiiiiiiieeiiite ettt ettt ettt ettt ettt e ettt e e e sbe e e 2 s b e e e 2 s bt e e 4as bt e e aabs e e 2 s be e e aabbee e ambbeeenmbseeessnneeebnneeanes
I HON-Negotiated Leaks ..
L Coke Oven Batteries
M Perchloroethylene Dry CIEANING ........oocuiiiiiiiiiiiiii ettt et e e bt e e sabe e e e aabe e e e bbeeesabbeeeaanseeessnneeaannneeanes
N Chromium Electroplating ........
O Ethylene Oxide Sterilizers .........
Q Industrial Process Cooling Towers .
R Gasoline Distribution .................
S Pulp and Paper .............
T Halogenated Solvent Cleaning ..
U Polymers and Resins | ..............
W Polymers and Resins II-Epoxy . .
DA QS T=Toto o To F= T YA = T= o IS 441 11 o To [P P TP PU PO OPPRTRPPIPN
Y  Marine TankK VESSEl LOAMING .....uuveeiuuiiiiiiieiiieeesiieeestteeestteeeestaeeestteeessaseeesssaeeesssaeeassseeessseeeesnseeeesnseeeassneeennseeeennseeesn
AA  Phosphoric Acid Manufacturing Plants ..

BB Phosphate Fertilizers Production Plants
CC  Petroleum REFINEIIES ....coiiiieiiiie ettt e et e e st e e e s he et e e ke e e e aabe e e e aabe e e e abee e e e nee e e e beeeaanneeesanneeenn
DD Off-Site Waste and Recovery . .
EE  MagnetiC Tape MAaNUFACTUIING .......eeiiiiiieiiiieeiie ettt ettt et e e s st e e saab e e e aabe e e e bbb e e aabbeeeaabbeeesnnbeeeanneeeanes
GG Aerospace ManufaCturing & REWOTK .........cueiiiiiiiiiiie ettt ettt ettt e te e e e be e e e eabs e e e aane e e e beeeeanbeeeaanreeaan
HH Oil and Natural Gas Production Facilities .
Il Shipbuilding and SHhiP REPAIN .......coiiiiiiiii ettt et b et e b e e s et et e sbeesanees
JJ  Wood Furniture Manufacturing OPEIAtIONS .........ccueiuiiiiiiiieiiieie ettt sttt sttt et e et e e sen et e e esbeesenees
KK Printing and Publishing Industry
LL Primary Aluminum
MM Chemical Recovery Combustion Sources at Kraft, Soda, Sulfite, and Stand-Alone Semichemical Pulp Mills ....
OO Tanks—Level 1 .
[ S 0131 1= 11 =] £ PSPPSR
QQ Surface Impoundments

RR Individual Drain Systems
SS Closed Vent Systems, Control Devices, Recovery Devices and Routing to a Fuel Gas System or Process
TT Equipment Leaks—Control Level 1 ..
UU Equipment Leaks—Control Level 2 .........cccccocoeeeviieene
VV  Oil-Water Separators and Organic-Water Separators ...
WW Storage Vessels (Tanks)—Control Level 2
YY Source Categories: GENENC MACT ....coiiiiiiiiiiieei ettt
CCC Steel Pickling—HCI Process Facilities and Hydrochloric Acid Regeneration Plants . .
DDD  Mineral WOOI PrOGUCTION ......cc.eiiiiiiiiiiiieie ettt b ettt et b e e she e et e st et e e e an e e b nene e

HXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
HXXXXXXXXXXXXXXEXXXXXXXXXXXXXXXXXXXXXXXXXXX
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DELEGATION STATUS OF PART 63 NESHAPS—STATE OF OREGON —Continued
Subpart2 ODEQ?3 LRAPA4

EEE  Hazardous Waste COMDUSIOIS ........cuiiiiiiiiiiiiieiieeit ettt ettt sttt b e sae et e e bt e sbn e e sbe e sene e X X
GGG Pharmaceuticals Production

HHH Natural Gas Transmission and Storage FaCilitieS ..........ccciiiiiiiiiiiiii e X X
Il Flexible Polyurethane FOam ProdUCHION ..........c.coiiiiiiiiiiiiieiie ettt ettt e b et et e e e sbeesneeas X X
JJJ Polymers and Resins IV ........ccccccvveneenee. X X
LLL Portland Cement Manufacturing X X
MMM  Pesticide Active Ingredient PrOQUCTION ..........cocuiiiiiiiiiiiiiiie ettt st X X
NNN  WO0OI Fiberglass ManUFACTUIING .........oiuiiiiiiiieiii ettt e b e sbe e bt esab e et e e an e e sbeesaneeneee X X
OO0 Manufacture of Amino Phenolic Resins ... X X
PPP Polyether Polyols Production ..................... X X
RRR  Secondary AlUmMINUM PrOQUCLION ........c.eoiiiiiiiiiieiii ittt ettt sttt sttt X X
TTT  Primary Lead SMEIING ....c.eoiiiiiiiiiieiee ittt ettt sttt e h bt he e s ab e e bb e et e e s b e e e bt e sabeenbeeanbeenbeeannean X X
VVV  Publicly Owned Treatment WOrks ..........ccccocvviieniiininncncenn. X X
XXX Ferroalloys Production: Ferromanganese & Silico manganese . X X
CCCC Manufacture of NULFHIONAI YEASE ......cccuiiiuiiiiiiiiiiii ittt ettt niee e X X
GGGG Extraction of VEgetabhle Ol .........ooiiiiiiiii ittt she et b e b e sae e et sabeenbeeens X X

1Table last updated on August 9, 2002; see 40 CFR 61.04(b)(WW) for agency addresses.

2 Any authority within any subpart of this part (i.e. under “Delegation of Authority”) that is identified as not delegatable, is not delegated.

30regon Department of Environmental Quality (07/01/2001).

4Lane Region Air Pollution Authority (07/01/2001).

5General Provisions Authorities which may not be delegated include: §863.6(g); 63.6(h)(9); 63.7(e)(2)(ii) and (f) for approval of major alter-
natives to test methods; § 63.9(f) for approval of major alternatives to monitoring. For definitions of minor, intermediate, and major alternatives to

test methods and monitoring, see 40 CFR 63.90.

[FR Doc. 02—13974 Filed 6-7—-02; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62

[ME 067-7016a; FRL-7227-1]

Approval and Promulgation of State
Plans for Designated Facilities and

Pollutants: Maine; Negative
Declaration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving the sections
111(d)/129 negative declaration
submitted by the Maine Department of
Environmental Protection (DEP) on
January 24, 2002. This negative
declaration adequately certifies that
there are no existing commercial and
industrial solid waste incineration units
(CISWIs) located within the boundaries
of the state of Maine. EPA publishes
regulations under sections 111(d) and
129 of the Clean Air Act requiring states
to submit control plans to EPA. These
state control plans show how states
intend to control the emissions of
designated pollutants from designated
facilities (e.g., CISWIs). The state of
Maine submitted this negative
declaration in lieu of a state control
plan.

DATES: This direct final rule is effective
on August 9, 2002, without further
notice unless EPA receives significant

adverse comment by July 10, 2002. If
EPA receives adverse comment, we will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: You should address your
written comments to: Mr. Steven Rapp,
Chief, Air Permit Programs Unit, Office
of Ecosystem Protection, U.S. EPA, One
Congress Street, Suite 1100 (CAP),
Boston, MA 02114-2023.

Copies of the documents relevant to
this action are available for public
inspection during normal business
hours, by appointment at the Office of
Ecosystem Protection, U.S.
Environmental Protection Agency,
Region I, One Congress Street, 11th
floor, Boston, MA.

FOR FURTHER INFORMATION CONTACT: John
J. Courcier, (617) 918-1659.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. What action is EPA taking today?

II. What is the origin of the requirements?

III. When did the requirements first become
known?

IV. When did Maine submit its negative
declaration?

V. Administrative Requirements

I. What Action Is EPA Taking Today?

EPA is approving the negative
declaration of air emissions from CISWI
units submitted by the state of Maine.

EPA is publishing this negative
declaration without prior proposal
because the Agency views this as a
noncontroversial amendment and
anticipates no adverse comments.
However, in the proposed rules section

of this Federal Register, EPA is
publishing a separate document that
will serve as the proposal to approve
this negative declaration should
relevant adverse comments be filed. If
EPA receives no significant adverse
comment by July 10, 2002, this action
will be effective August 9, 2002.

If EPA receives significant adverse
comments by the above date, we will
withdraw this action before the effective
date by publishing a subsequent
document in the Federal Register that
will withdraw this final action. EPA
will address all public comments
received in a subsequent final rule
based on the parallel proposed rule
published in today’s Federal Register.
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If EPA
receives no comments, this action will
be effective August 9, 2002.

II. What Is the Origin of the
Requirements?

Under section 111(d) of the Clean Air
Act, EPA published regulations at 40
CFR part 60, subpart B which require
states to submit plans to control
emissions of designated pollutants from
designated facilities. In the event that a
state does not have a particular
designated facility located within its
boundaries, EPA requires that a negative
declaration be submitted in lieu of a
control plan.
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III. When Did the Requirements First
Become Known?

On November 30, 1999 (64 FR 67092),
EPA proposed emission guidelines for
CISWI units. This action enabled EPA to
list CISWI units as designated facilities.
EPA specified particulate matter,
opacity, sulfur dioxide, hydrogen
chloride, oxides of nitrogen, carbon
monoxide, lead, cadmium, mercury, and
dioxins/furans as designated pollutants
by proposing emission guidelines for
existing CISWI units. These guidelines
were published in final form on
December 1, 2000 (65 FR 75362).

IV. When Did Maine Submit Its
Negative Declaration?

On January 24, 2002, the Maine
Department of Environmental Protection
(DEP) submitted a letter certifying that
there are no existing CISWTI units subject
to 40 CFR part 60, subpart B. Section
111(d) and 40 CFR 62.06 provide that
when no such designated facilities exist
within a state’s boundaries, the affected
state may submit a letter of “‘negative
declaration” instead of a control plan.
EPA is publishing this negative
declaration at 40 CFR 62.4980

V. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the

Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing section 111(d)
submissions, EPA’s role is to approve
state plans, provided that they meet the
criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
state plan submission for failure to use
VCS. It would thus be inconsistent with
applicable law for EPA, when it reviews
a state plan submission, to use VCS in
place of a state plan submission that
otherwise satisfies the provisions of the
Clean Air Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.)

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United

States Court of Appeals for the
appropriate circuit by August 9, 2002.
Interested parties should comment in
response to the proposed rule rather
than petition for judicial review, unless
the objection arises after the comment
period allowed for in the proposal.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements, Sulfur oxides, Waste
treatment and disposal.

Dated: May 16, 2002.
Robert W. Varney,
Regional Administrator, EPA New England.

40 CFR Part 62 is amended as follows:
PART 62—[AMENDED]

1. The authority citation for Part 62
continues to read as follows:

Authority: 42 U.S.C. 7401-7642.

Subpart U—Maine

2. Subpart U is amended by adding a
new §62.4980 and a new undesignated
center heading to read as follows:

Air Emissions From Existing
Commercial and Industrial Solid Waste
Incineration Units

§62.4980 Identification of Plan—negative
declaration.

On January 24, 2002, the Maine
Department of Environmental Protection
submitted a letter certifying that there
are no existing commercial and
industrial solid waste incineration units
in the state subject to the emission
guidelines under part 60, subpart DDDD
of this chapter.

[FR Doc. 02—14487 Filed 6-7—-02; 8:45 am]
BILLING CODE 6560-50—P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[FRL—7223-5]
Clean Air Act Approval of Revisions to
Operating Permits Program in Oregon

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving, as a
revision to Oregon’s title V air operating
permits program, a 1999 statute
addressing the State’s requirements for
judicial standing to challenge State-
issued title V permits. In a Notice of
Deficiency published on November 30,
1998 (63 FR 65783), EPA notified
Oregon of EPA’s finding that the State’s
requirements for judicial standing did
not meet minimum Federal
requirements for program approval. This
program revision resolves the deficiency
identified in the Notice of Deficiency.
EPA is also approving, as a revision to
Oregon’s title V air operating permits
program, changes to Oregon’s title V
regulations made in 1999 that
reorganize and renumber the regulations
and increase title V fees.

DATES: This direct final rule will be
effective August 9, 2002, unless EPA
receives adverse comment by July 10,
2002. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Written comments should
be mailed to Denise Baker,
Environmental Protection Specialist,
Office of Air Quality, Mailcode OAQ-
107, U.S. Environmental Protection
Agency, Region 10, 1200 Sixth Avenue,
Seattle, Washington 98101. Copies of
Oregon’s submittal, and other
supporting information used in
developing this action, are available for
inspection during normal business
hours at the U.S. Environmental
Protection Agency, Region 10, 1200
Sixth Avenue, Seattle, Washington
98101. Interested persons wanting to
examine these documents should make
an appointment with the appropriate
office at least 24 hours before the
visiting day.

FOR FURTHER INFORMATION CONTACT:
Denise Baker, Office of Air Quality,
Mailcode, OAQ-107, U.S.
Environmental Protection Agency,
Region 10, 1200 Sixth Avenue, Seattle,
Washington 98101, (206) 553—8087.

SUPPLEMENTARY INFORMATION:

I. Background

The Clean Air Act (CAA)
Amendments of 1990 required all State
and local permitting authorities to
develop operating permits programs that
meet the requirements of 40 CFR part
70. EPA gave full approval to Oregon’s
title V operating permits program in
1995. See 60 FR 50106 (September 28,
1995).

A. Representational Standing

Among the requirements that States
must meet for full approval of a title V
operating permits program is a
requirement that the State program
include procedures for “‘judicial review
in State court of the final permit action
by the applicant, any person who
participated in the public comment
process, and any other person who
could obtain judicial review of that
action under applicable law.” CAA
section 502(b)(6). This requirement is
echoed in the part 70 regulations. 40
CFR 70.4(b)(3)(x). EPA has interpreted
this requirement to mean that a State
must provide the same opportunity for
judicial review of title V permitting
actions as would be available in Federal
court under Article III of the U.S.
Constitution. See Commonwealth of
Virginia v. Browner, 80 F.3rd 869 (4th
Cir., 1996) (holding EPA’s interpretation
as “‘both authorized by Congress and
reasonable”’).

Article III generally requires that, to
obtain judicial review, a person must
suffer an actual or threatened injury.
However, an organization that does not
suffer actual or threatened injury to
itself may obtain judicial review on
behalf of its members when: (1) the
members would otherwise have
standing to sue in their own right; (2)
the interests the organization seeks to
protect are germane to its purpose; and
(3) neither the claim asserted, nor the
relief requested, requires the
participation of individual members in
the lawsuit. In such a case, the
organization itself need not show actual
or threatened injury. See Hunt v.
Washington Apple Advertising Comm’n,
432 U.S. 333, 341-345 (1977). This
exception to the Article III requirement
for actual or threatened injury is known
as ‘‘representational standing.”

At the time EPA gave Oregon full
approval to Oregon’s operating permits
program in 1995, EPA had determined
that Oregon’s requirements for judicial
review met the requirements of title V
and part 70 with respect to
representational standing. On July 18,
1996, the Oregon Supreme Court issued
a decision in Local 290, Plumbers and
Pipefitters v. Oregon Department of

Environmental Quality, 323 Or. 559, 919
P. 2d 1168 (“Local 290”). Interpreting
the language of the Oregon
Administrative Procedures Act (APA),
the Court held that this statute requires
that the person seeking judicial review
under that statute must be aggrieved
(which, under Oregon law, is roughly
synonymous with having suffered actual
or threatened injury), and that
representational standing is therefore
not allowed. The Oregon APA governs
judicial review for all State
environmental permits, including title V
permits. Based on this 1996 judicial
decision restricting access to judicial
review of title V permits, EPA
determined that Oregon’s program no
longer met the program approval
requirements of title V and 40 CFR part
70.

Part 70 provides that EPA may
withdraw a part 70 program approval, in
whole or in part, whenever the
approved program no longer complies
with the requirements of part 70 and the
permitting authority fails to take
corrective action. 40 CFR 70.10(c)(1).
This section goes on to list a number of
potential bases for program withdrawal,
including the case where a court has
struck down or limited State authorities
to administer the program. 40 CFR
70.10(c)(1)(I)(B). Section 70.10(b) sets
forth the procedures for program
withdrawal, and requires as a
prerequisite to withdrawal that the
permitting authority be notified of any
finding of deficiency by EPA and that
the document be published in the
Federal Register. If the permitting
authority has not taken “significant
action to assure adequate administration
and enforcement of the program” within
90 days after publication of a notice of
deficiency, EPA may withdraw the State
program, apply any of the sanctions
specified in section 179(b) of the Act, or
promulgate, administer, and enforce a
Federal title V program. 40 CFR
70.10(b)(2). Section 70.10(b)(3) provides
that if a State has not corrected the
deficiency within 18 months of the
finding of deficiency, EPA will apply
the sanctions under section 179(b) of the
Act, in accordance with section 179(a)
of the Act. Upon EPA action, the
sanctions will go into effect unless the
State has corrected the deficiencies
identified in the notice within 18
months.? In addition, section 70.10(b)(4)
provides that, if the State has not
corrected the deficiency within 18
months after the date of notice of
deficiency, EPA must promulgate,

1EPA is developing an Order of Sanctions rule to
determine which sanction applies at the end of this
18 month period.
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administer, and enforce a whole or
partial program within 2 years of the
date of the finding.

In a Notice of Deficiency published on
November 30, 1998 (63 FR 65783), EPA
notified Oregon of EPA’s finding that
the State’s requirements for judicial
standing did not meet minimum Federal
requirements for program approval. In
response to the Notice of Deficiency, the
Oregon Legislature enacted Oregon
Laws 1999, chapter 511 (HB 2180),
during the 1999 legislative session. That
provision, codified at Oregon Revised
Statute (ORS) 468.067, states that an
association or organization has standing
to seek judicial review of any final order
issued in a title V permit proceeding if:
(a) one or more members is adversely
affected or aggrieved by the order; (b)
the interests that the association or
organization seeks to protect are
germane to the purpose of the group;
and (c) the nature of the claim and
requested relief do not require that the
adversely affected or aggrieved members
of the association or organization
participate in the judicial review
proceedings. Oregon submitted this
statute as a revision to its title V
program on March 15, 2000, less than 16
months after EPA issued the Notice of
Deficiency. The qualifications in the
Oregon statute parallel Federal law on
representational standing. Therefore,
EPA has determined that the statutory
change meets the requirements of title V
and part 70 and adequately addresses
the deficiency identified in the Notice of
Deficiency.

B. 1999 Reorganization and
Renumbering of Title V Regulations

In its March 15, 2000, submittal,
Oregon also transmitted to EPA
revisions to Oregon’s air quality
regulations promulgated in 1999
relating to Oregon’s title V program and
asked that EPA approve these revisions
as a revision to Oregon’s title V
program. The 1999 revisions to Oregon’s
regulations reorganize and renumber all
of Oregon’s air quality regulations in
order to increase the efficiency of
Oregon’s air quality permitting and
compliance process. These revisions are
nonsubstantive in nature. EPA is
therefore proposing to approve these
revisions as a revision to Oregon’s title
V air operating permits program.

C. 1999 Changes to Title V Fee
Provisions

Oregon’s March 15, 2000, submittal
also transmitted to EPA revisions to
Oregon’s air quality regulations
promulgated in 1999 relating to fees for
title V sources. The 1999 revisions
increase Oregon’s title V operating

permit program fees by the Consumer
Price Index. In addition, at the time EPA
granted Oregon full approval, only
major sources were required to obtain
title V permits, and Oregon therefore
required only major sources to pay title
V fees. Since that time, certain non-
major sources (landfills) are required to
obtain title V permits. Oregon has
therefore revised its fee rules to allow
Oregon to assess title V fees to all
sources required to obtain title V
permits. EPA is approving these 1999
revisions to Oregon’s rules for assessing
title V fees as meeting the requirements
of part 70.

D. Oregon Environmental Audit Statute

EPA did not initially take action on
Oregon’s March 15, 2000, submittal
because of EPA’s concern that Oregon’s
Audit Privilege Act, Oregon Revised
Statute 468.963 (1993), interfered with
Oregon’s ability to meet federal
requirements for approval of EPA
programs, including title V. During the
2001 Legislative Session, Oregon
Legislature passed House Bill 3536,
which amended ORS 468.963 to ensure
that Audit Privilege Law does not apply
to criminal investigations or
proceedings. These statutory
amendments became effective January 1,
2002. With these amendments, the
Oregon Audit Privilege law no longer
interferes with the State’s ability to meet
the Federal requirements of title V.

II. Final Action

EPA is approving, as a revision to
Oregon’s title V air operating permits
program, ORS 468.067, a 1999 statute
addressing the State’s requirements for
representational standing to challenge
State-issued title V permits in judicial
proceedings. EPA has determined that
the statutory change made by Oregon in
1999 meets the representational
standing requirements of title V and part
70 and adequately addresses the
deficiency identified in the Notice of
Deficiency published on November 30,
1998 (63 FR 65783). EPA is also
approving, as a revision to Oregon’s title
V air operating permits program,
changes to Oregon’s title V regulations
made in 1999 that reorganize and
renumber the regulations and increase
title V fees.

Consistent with EPA’s action granting
Oregon full approval, 60 FR 50107, this
approval does not extend to “Indian
Country”’, as defined in 18 U.S.C. 151.
See 64 FR 8247, 8250-8251 (February
19, 1999); 59 FR 42552, 42554 (August
18, 1994).

III. Administrative Requirements

Under Executive Order 12866,
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993), this action
is not a “‘significant regulatory action”
and therefore is not subject to review by
the Office of Management and Budget.
This action merely approves State law
as meeting Federal requirements and
imposes no additional requirements
beyond those imposed by State law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). This rule does not contain any
unfunded mandates and does not
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4) because it approves
pre-existing requirements under State
law and does not impose any additional
enforceable duties beyond that required
by State law.

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments’ (65 FR
67249, November 9, 2000). This action
also does not have Federalism
implications because it will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism”
(64 FR 43255, August 10, 1999). The
action merely approves existing
requirements under State law, and does
not alter the relationship or the
distribution of power and
responsibilities between the State and
the Federal government established in
the Clean Air Act. This action, also, is
not subject to Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997) or
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22, 2001), because it is not a
significantly regulatory action under
Executive Order 12866. This action will
not impose any collection of
information subject to the provisions of
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the Paperwork Reduction Act, 44 U.S.C.
3501 et seq., other than those previously
approved and assigned OMB control
number 2060-0243. For additional
information concerning these
requirements, see 40 CFR part 70. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number.

In reviewing State operating permit
programs submitted pursuant to title V
of the Clean Air Act, EPA will approve
State programs provided that they meet
the requirements of the Clean Air Act
and EPA’s regulations codified at 40
CFR part 70. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a State operating permit
program for failure to use VCS. It would
thus be inconsistent with applicable law
for EPA, when it reviews an operating
permit program, to use VCS in place of
a State program that otherwise satisfies
the provisions of the Clean Air Act.
Thus, the requirements of section 12(d)
of the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that, before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 9, 2002.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See CAA
section 307(b)(2).

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: May 22, 2002.
Elbert Moore,
Acting Regional Administrator, Region 10.

40 CFR part 70, chapter [, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. In appendix A to Part 70, the entry
for Oregon is amended by revising
paragraph (a) to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *

Oregon

(a) Oregon Department of Environmental
Quality: submitted on November 15, 1993, as
amended on November 15, 1994 and June 30
1995; full approval effective on November 27,
1995; revisions submitted on March 15, 2000;
approval of revisions effective on August 9,
2002.

* * * * *

[FR Doc. 02-13972 Filed 6-7-02; 8:45 am|]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 15
[ET Docket No. 98-153; FCC 02-48]

Ultra-Wideband Transmission Systems

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: On May 16, 2002 (67 FR
34852), the Commission published final
rules in the First Report and Order
which revised the Commission’s rules to
permit the marketing and operation of
certain types of new products
incorporating ultra-wideband
technology. This document contains
corrections to those rules.

DATES: Effective July 15, 2002.

FOR FURTHER INFORMATION CONTACT: John
A. Reed, Office of Engineering and
Technology, (202) 418—2455.
SUPPLEMENTARY INFORMATION: The
Federal Communications Commission
published a document revising part 15

in the Federal Register of May 16, 2002
(67 FR 34852). This document corrects
the Federal Register as it appeared. In
rule FR Doc. 02-11929 published on
May 16, 2002 (67 FR 34852). The
Commission is correcting a
typographical error in § 15.517 resulting
in the incorrect designation of
paragraphs (e) through (g) and an
incorrect reference in paragraph (e). We
also correct a typographical error in the
table in § 15.519(c) of the rules.

In rule FR Doc. No. 02-11929
published on May 16, 2002 (65 FR
34852) make the following corrections:

1. On page 34858 in the third column,
and on page 34859 in the first column,
in § 15.517, paragraphs (e), (f), and (g)
are correctly designated as paragraphs
(d), (e), and (f) and the reference in
newly designated paragraph (d)
introductory text is corrected to read as
“paragraph (c).”

2. On page 34859 in the second
column, in §15.519 correct the table in
paragraph (c) to read as follows:

§15.519 [Corrected]
* * * * *
(C) * % %

Frequency in MHz EIRP in dBm
960—-1610 ..o —75.3
1610-1990 ..... -63.3
1990-3100 ........ -61.3
3100-10600 -41.3
Above 10600 -61.3

* * * * *

Federal Communications Commission.
Marlene H. Dortch,
Secretary.
[FR Doc. 02—14435 Filed 6—-7-02; 8:45 am]|
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 020402077-2077-01; 1.D.
052802F]

Fisheries Off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Whiting Closure
for the Mothership Sector

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Fishing restrictions; request for
comments.

SUMMARY: NMFS announces closure of
the 2002 mothership fishery for Pacific
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whiting (whiting) at 0500 local time (1.t.)
June 6, 2002, because the allocation for
the mothership sector is projected to be
reached by that time. This action is
intended to keep the harvest of whiting
at the 2002 allocation levels.

DATES: Effective from 0500 l.t. June 6,
2002, until the start of the 2003 primary
season for the mothership sector, unless
modified, superseded or rescinded; such
action will be published in the Federal
Register. Comments will be accepted
through June 25, 2002.

ADDRESSES: Submit comments to D.
Robert Lohn, Administrator, Northwest
Region (Regional Administrator), NMFS,
7600 Sand Point Way NE., Seattle, WA
98115-0070; or Rodney Mclnnis, Acting
Regional Administrator, Southwest
Region, NMFS, 501 West Ocean Blvd.,
Suite 4200, Long Beach, CA 90802—
4213.

FOR FURTHER INFORMATION CONTACT:
Becky Renko or Carrie Nordeen at 206—
526-6140.

SUPPLEMENTARY INFORMATION: This
action is authorized by regulations
implementing the Pacific Coast
Groundfish Fishery Management Plan
(FMP), which governs the groundfish
fishery off Washington, Oregon, and
California. On April 15, 2002 (67 FR
18117), the levels of allowable
biological catch (ABC), the optimum
yield (OY) and the commercial OY (the
OY minus the tribal allocation) for U.S.
harvests of whiting were announced in
the Federal Register. For 2002 the
whiting OY is 129,600 metric tons (mt)

and the commercial QY is 106,920 mt.
Regulations at 50 CFR 660.323(a)(4)
divide the commercial OY into separate
allocations for the catcher/processor,
mothership, and shore-based sectors of
the whiting fishery. The 2002
allocations, which are based on the 2002
commercial OY, are 36,353 mt (34
percent) for the catcher/processor
sector, 25,661 mt (24 percent) for the
mothership sector, and 44,906 mt (42
percent) for the shoreside sector. When
each sector’s allocation is reached, the
primary season for that sector is ended.
The mothership sector is composed of
motherships, and catcher vessels that
harvest whiting for delivery to
motherships. Motherships are vessels
that process, but do not harvest,
whiting. The regulations at 50 CFR
660.323 (a)(3)(i) describe the primary
season for vessels delivering to
motherships as the period(s) when at-
sea processing is allowed and the
fishery is open for the mothership
sector.

NMFS Action

This action announces achievement of
the allocation for the mothership sector
only. The best available information on
June 4, 2002, indicated that the 25,661
mt mothership allocation would be
reached by 0500 hours, June 6, 2002, at
which time the primary season for the
mothership sector ends and further at-
sea processing and receipt of whiting by
a mothership, or taking and retaining,
possessing, or landing of whiting by a
catcher boat in the mothership sector,

are prohibited. For the reasons stated
above, and in accordance with the
regulations at 50 CFR
660.323(a)(4)(iii)(B), NMFS herein
announces that effective 0500 hours
June 6, 2002—(1) further receiving or at-
sea processing of whiting by a
mothership is prohibited. No additional
unprocessed whiting may be brought on
board after at-sea processing is
prohibited, but a mothership may
continue to process whiting that was on
board before at-sea processing was
prohibited, and (2) whiting may not be
taken and retained, possessed, or landed
by a catcher vessel participating in the
mothership sector.

Classification

This action is authorized by the
regulations implementing the FMP. The
determination to take this action is
based on the most recent data available.
The aggregate data upon which the
determination is based are available for
public inspection at the office of the
Regional Administrator (see ADDRESSES)
during business hours. This action is
taken under the authority of 50 CFR
660.323(a)(4)(iii)(B) and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: June 5, 2002.

John H. Dunnigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 02—14539 Filed 6-5-02; 3:59 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 927
[Docket No. FV00-927-3]

Winter Pears Grown in Oregon and
Washington; Secretary’s Decision and
Referendum Order on Proposed
Amendment of Marketing Agreement
and Order No. 927

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule and referendum
order.

SUMMARY: This decision proposes
amendments to the marketing agreement
and order for winter pears grown in
Oregon and Washington (order), and
provides growers with the opportunity
to vote in a referendum to determine if
they favor the changes. The
amendments are based on those
proposed by the Winter Pear Control
Committee (Committee), which is
responsible for local administration of
the order. The amendments include:
authorizing the Committee to
recommend maturity regulations;
authorizing the Committee to
recommend container or marking
requirements; and changing provisions
related to alternate Committee members
serving for absent members at
Committee meetings. The proposed
amendments are intended to improve
the operation and functioning of the
winter pear marketing order program.
DATES: The referendum will be
conducted from July 17 to August 2,
2002. The representative period for the
purpose of the referendum is July 1,
2001, through June 30, 2002.

FOR FURTHER INFORMATION CONTACT:
Anne M. Dec, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, Stop 0237, room
2522-S, Washington, DC 20250-0237;
telephone: (202) 720-2491, or Fax: (202)
720-8938. Small businesses may request

information on compliance with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, Stop 0237, room 2525-S,
Washington, D.C. 20250-0237;
telephone (202) 720-2491; Fax (202)
720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing issued on November 2, 2000,
and published in the November 8, 2000,
issue of the Federal Register (65 FR
66935); Recommended Decision and
Opportunity to File Written Exceptions
issued on March 27, 2002, and
published in the April 3, 2002, issue of
the Federal Register (67 FR 15747).

This administrative action is governed
by the provisions of sections 556 and
557 of Title 5 of the United States Code
and, therefore, is excluded from the
requirements of Executive Order 12866.

Preliminary Statement

The proposed amendments were
formulated based on the record of a
public hearing held in Portland, Oregon,
on November 29, 2000. Notice of this
hearing was published in the Federal
Register on November 8, 2000. The
hearing was held to consider the
proposed amendment of Marketing
Agreement and Order No. 927,
regulating the handling of winter pears
grown in Oregon and Washington,
hereinafter referred to collectively as the
“order.” The hearing was held pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601 et seq.),
hereinafter referred to as the “Act,” and
the applicable rules of practice and
procedure governing the formulation of
marketing agreements and orders (7 CFR
Part 900). The notice of hearing
contained several proposals submitted
by the Committee, and one proposed by
the Agricultural Marketing Service
(AMS).

The Committee’s proposed
amendments included: authorizing the
Committee to recommend maturity
regulations; authorizing the Committee
to recommend container and marking
requirements; and changing provisions
related to alternate Committee members
serving for absent members at
Committee meetings.

The Fruit and Vegetable Programs of
AMS proposed to allow such changes as
may be necessary to the order, if any of
the proposed changes are adopted, so
that all of the order’s provisions
conform with the effectuated
amendments.

Upon the basis of evidence
introduced at the hearing and the record
thereof, the Administrator of AMS on
March 27, 2002, filed with the Hearing
Clerk, U.S. Department of Agriculture, a
Recommended Decision and
Opportunity to File Written Exceptions
thereto by May 3, 2002. No exceptions
were filed.

Small Business Considerations

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
AMS has considered the economic
impact of this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions so that
small businesses will not be unduly or
disproportionately burdened. Marketing
orders issued pursuant to the Act and
amendments thereto are unique in that
they are normally brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
the RFA and the Act are compatible
with respect to small entities.

According to the Small Business
Administration (13 CFR 121.201), small
handlers are those having annual
receipts of less than $5,000,000 and
small agricultural producers are defined
as those with annual receipts of less
than $750,000. Based on testimony
presented at the hearing, a majority of
the winter pear producers are
considered small under the SBA
definition. Of the 1,800 winter pear
growers, 80 to 85 percent are estimated
to have sales equal to or less than
$750,000. There are 90 handlers
operating in the production area. The
majority of these handlers fit the SBA
definition of a small handler. Thus, this
action will apply primarily to small
entities.

This decision proposes making the
following amendments to the winter
pear marketing order: (1) To amend
§927.51(a)(1) of the order to specifically
authorize the establishment of maturity
regulations; (2) To amend §927.51 of
the order to authorize the establishment
of container requirements which would
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encompass capacity, weight,
dimensions, and packing of the
container, or containers, which may be
used in packaging or handling of pears;
and (3) To amend §927.28 of the order
to authorize additional alternates to
serve for a Committee member in the
event that both that member and that
member’s alternates are unable to attend
a Committee meeting.

These actions are designed to enhance
the quality of winter pears at consumer
outlets through the regulation of
maturity regulations, to create more
orderly marketing conditions for winter
pears through the implementation of
container uniformity, to improve grower
returns through these combined actions,
and to ensure grower and handler
representation at all Committee
meetings.

Members of the Winter Pear Control
Committee attending the hearing
testified that the proposal to grant
authority to establish maturity
regulations has been widely discussed
within the grower community, an
estimated 80 to 85 percent of which
qualify as small producers. Moreover,
among the witnesses testifying, it was
often stated that implementing maturity
requirements would equally benefit
small and large producers by
standardizing industry requirements
and enhancing overall product quality
in the market.

Small handlers from both Oregon and
Washington were present and
participated in the hearing, and
indicated their support for this
proposal. When asked if such
regulations would increase handler
costs, one small handler responded that
while some additional inspection costs
would be incurred, those costs are
expected to be offset with the increase
in consumption. Ultimately, witnesses
testifying at the hearing indicated that
net returns to both handlers and
producers would increase.

Testimony also indicated that the
proposal to grant authority to fix the
size, capacity, weight, dimensions,
markings, or pack of the container, or
containers, used in the packaging or
handling of winter pears has been
widely discussed within the winter pear
industry. The proposed changes also
include definitions of “pack” and
“container” that are added based upon
testimony at the hearing. Among the
witnesses testifying, it was widely
stated that implementing this authority
would equally benefit both small and
large handlers and growers. By
standardizing container and packing
requirements, handling costs would
decrease through reduced inventories
and more efficient packing procedures.

Uniformity in the market would also
facilitate standardized transactions by
ensuring more equitable cost per unit
comparisons and producer returns on
product.

Small handlers testifying at the
hearing indicated their support for this
proposal. When asked if such
regulations would increase handler
costs, one small handler explained that
the costs of new containers are likely to
be offset by gains in packing efficiency
and a more transparent cost per unit
comparisons in handler to retailer
transactions. Small producers testifying
to this issue realized that increased
costs in packing material would more
than likely be passed from the handler
to the grower, but the net gain from
container standardization will
ultimately benefit the industry as a
whole, including the small producer. It
was stated that by removing confusion
related to container size in the
marketplace, growers should get a fairer
return on their product.

In the case of districts having only
two Committee members, a temporary
alternate will be selected by the absent
Committee member from the collective
pool of alternates from all districts and
will represent the same group (grower or
handler). The amendment proposed in
this decision represents a modification
to the Committee’s proposal in order to
better effectuate its terms. This method
of selecting a temporary alternate would
ensure representation of all growers and
handlers (both large and small) at
Committee meetings while having little
or no increase in Committee
administrative costs. Moreover,
testimony demonstrated that the
authority to temporarily assign
alternates would improve representation
of the small producers and handlers.

The collection of information under
the marketing order would not be
affected by these amendments to the
marketing order. Current information
collection requirements for Part 927 are
approved by OMB under OMB number
0581-0089.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this proposed rule. All of
these amendments are designed to
enhance the administration and
functioning of the marketing order to
the benefit of the industry.

Committee meetings held to discuss
these proposals, as well as the hearing,
were widely publicized throughout the

Oregon and Washington winter pear
production area. All interested persons
were invited to attend the meetings and
the hearing, and participate in
Committee deliberations on all issues.
All Committee meetings and the hearing
were public forums, and all entities,
both large and small, were able to
express views on these issues.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at the following Web site:
http://www.ams.usda.gov/fv/moab.html.
Any questions about the compliance
guide should be sent to Jay Guerber at
the previously mentioned address in the
FOR FURTHER INFORMATION CONTACT
section.

Civil Justice Reform

The amendments proposed herein
have been reviewed under Executive
Order 12988, Civil Justice Reform. They
are not intended to have retroactive
effect. If adopted, the proposed
amendments will not preempt any State
or local laws, regulations, or policies,
unless they present an irreconcilable
conflict with the amendments.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after date of the
entry of the ruling.

Findings and Conclusions

The findings and conclusions, rulings,
and general findings and determinations
included in the Recommended Decision
set forth in the April 3, 2002, issue of
the Federal Register are hereby
approved and adopted.

Marketing Agreement and Order

Annexed hereto and made a part
hereof is the document entitled “Order
Amending the Order Regulating the
Handling of Winter Pears Grown in
Oregon and Washington.” This
document has been decided upon as the
detailed and appropriate means of
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effectuating the foregoing findings and
conclusions.

It is hereby ordered, That this entire
decision be published in the Federal
Register.

Referendum Order

It is hereby directed that a referendum
be conducted in accordance with the
procedure for the conduct of referenda
(7 CFR part 900.400 et seq.) to
determine whether the annexed order
amending the order regulating the
handling of winter pears grown in
Oregon and Washington is approved or
favored by growers, as defined under
the terms of the order, who during the
representative period were engaged in
the production of winter pears in the
production area.

The representative period for the
conduct of such referendum is hereby
determined to be July 1, 2001, through
June 30, 2002.

The agent of the Secretary to conduct
such referendum is hereby designated to
be Gary Olson, Northwest Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1220
S.W. Third Avenue, room 369, Portland,
Oregon 97204; telephone (503) 326—
2724,

List of Subjects in 7 CFR Part 927

Marketing agreements, Pears,
Reporting and recordkeeping
requirements.

Dated: June 4, 2002.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

Order Amending the Order Regulating
the Handling of Winter Pears Grown in
Oregon and Washington?

Findings and Determinations

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations which were previously
made in connection with the issuance of
the marketing agreement and order; and
all said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein.

(a) Findings and Determinations Upon
the Basis of the Hearing Record.

Pursuant to the provisions of the
Agricultural Marketing Agreement Act

1This order shall not become effective unless and
until the requirements of § 900.14 of the rules of
practice and procedure governing proceedings to
formulate marketing agreements and marketing
orders have been met.

of 1937, as amended (7 U.S.C. 601 et
seq.), and the applicable rules of
practice and procedure effective
thereunder (7 CFR part 900), a public
hearing was held upon the proposed
amendments to the Marketing
Agreement and Order No. 927 (7 CFR
part 927), regulating the handling of
winter pears grown in Oregon and
Washington. Upon the basis of the
evidence introduced at such hearing
and the record thereof, it is found that:

(1) The marketing agreement and
order, as amended, and as hereby
proposed to be further amended, and all
of the terms and conditions thereof, will
tend to effectuate the declared policy of
the Act;

(2) The marketing agreement and
order, as amended, and as hereby
proposed to be further amended,
regulate the handling of winter pears
grown in the production area in the
same manner as, and are applicable only
to, persons in the respective classes of
commercial and industrial activity
specified in the marketing agreement
and order upon which hearings have
been held;

(3) The marketing agreement and
order, as amended, and as hereby
proposed to be further amended, are
limited in their application to the
smallest regional production area which
is practicable, consistent with carrying
out the declared policy of the Act, and
the issuance of several orders applicable
to subdivisions of the production area
would not effectively carry out the
declared policy of the Act;

(4) The marketing agreement and
order, as amended, and as hereby
proposed to be further amended,
prescribe, insofar as practicable, such
different terms applicable to different
parts of the production area as are
necessary to give due recognition to the
differences in the production and
marketing of winter pears cherries
grown in the production area; and

(5) All handling of winter pears grown
in the production area as defined in the
marketing agreement and order, is in the
current of interstate or foreign
commerce or directly burdens,
obstructs, or affects such commerce.

Order Relative to Handling

It is therefore ordered, That on and
after the effective date hereof, all
handling of winter pears grown in
Oregon and Washington shall be in
conformity to, and in compliance with,
the terms and conditions of the said
order as hereby proposed to be amended
as follows:

The provisions of the proposed
marketing agreement and order
amending the order contained in the

Recommended Decision issued by the
Administrator on March 27, 2002, and
published in the Federal Register on
April 3, 2002, will be and are the terms
and provisions of this order amending
the order and are set forth in full herein.

PART 927—WINTER PEARS GROWN
IN OREGON AND WASHINGTON

1. The authority citation for 7 CFR
part 927 continues to read as follows:

Authority: 7 U.S.C. 601-674.
2. Revise §927.5 to read as follows:

§927.5 Size

Size means the number of pears
which can be packed in a standard pear
box when packed in accordance with
the packing requirements of the U.S.
Standards for Pears (part 51 of this title),
or as such regulations hereafter may be
modified or as Asize” may be more
specifically defined in a regulation
issued under this part.

3. Add a new §927.14 to read as
follows:

§927.14 Pack.

Pack means the specific arrangement,
size, weight, count, or grade of a
quantity of pears in a particular type
and size of container, or any
combination thereof.

4. Add anew §927.15 to read as
follows:

§927.15 Container.

Container means a box, bag, crate, lug,
basket, carton, package, or any other
type of receptacle used in the packaging
or handling of pears.

5. Revise § 927.28 to read as follows:

§927.28 Alternates for members of the
Control Committee.

The first alternate for a member shall
act in the place and stead of the member
for whom he or she is an alternate
during such member’s absence. In the
event of the death, removal, resignation,
or disqualification of a member, his or
her first alternate shall act as a member
until a successor for the member is
selected and has qualified. The second
alternate for a member shall serve in the
place and stead of the member for
whom he or she is an alternate
whenever both the member and his or
her first alternate are unable to serve. In
the event that both a member of the
Control Committee and that member’s
alternates are unable to attend a Control
Committee meeting, the member may
designate any other alternate member
from the same group (handler or grower)
to serve in that member’s place and
stead.
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6. Amend §927.51 by revising
paragraph (a) to read as follows:

§927.51 Issuance of regulations and
modification, suspension, or termination
thereof.

(a) Whenever the Secretary finds,
from the recommendations and
information submitted by the Control
Committee, or from other available
information, that regulation, in the
manner specified in the section, of the
shipment of pears would tend to
effectuate the declared policy of the act,
he or she shall so limit the shipment of
pears during a specified period or
periods. Such regulation:

(1) May limit the total quantity of any
grade, size, quality, maturity, or
combination thereof, of any variety of
pears grown in any district and may
prescribe different requirements
applicable to shipments in different
export markets; or

(2) May prescribe minimum standards
of quality for any variety of pears and
limit the shipment thereof to those
meeting such minimum standards; or

(3) Fix the size, capacity, weight,
dimensions, markings, or pack of the
container, or containers, which may be
used in packaging or handling of pears.
* * * * *

[FR Doc. 02—-14404 Filed 6—-7—-02; 8:45 am]
BILLING CODE 3410-02—P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930
[Docket No. FV02-930-3 PR]
Tart Cherries Grown in the States of

Michigan, et al.; Increased Assessment
Rates

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule would increase the
assessment rate for cherries that are
utilized in the production of tart cherry
products other than juice, juice
concentrate, or puree from $0.00175 to
$0.0021 per pound. It also would
increase the assessment rate for cherries
utilized for juice, juice concentrate, or
puree from $0.000875 to $0.00105 per
pound. Both assessment rates were
recommended by the Cherry Industry
Administrative Board (Board) under
Marketing Order No. 930 for the 2002—
2003 and subsequent fiscal periods. The
Board is responsible for local
administration of the marketing order
which regulates the handling of tart

cherries grown in the production area.
Authorization to assess tart cherry
handlers enables the Board to incur
expenses that are reasonable and
necessary to administer the program.
The fiscal period will begin July 1, 2002,
and end June 30, 2003. The assessment
rates would remain in effect indefinitely
unless modified, suspended, or
terminated.

DATES: Comments must be received by
July 10, 2002.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this action. Comments must
be sent to the Docket Clerk, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue, SW STOP 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938, or e-mail:
moabdocket.clerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours or
can be viewed at: http://www.ams/
usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Patricia A. Petrella or Kenneth G.
Johnson, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Suite
2A04, Unit 155, 4700 River Road,
Riverdale, MD 20737, telephone: (301)
734-5243, or Fax: (301) 734-5275; or
George Kelhart, Technical Advisor,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, or Fax: (202) 720-8938.

Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or e-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 930 (7 CFR part 930),
regulating the handling of tart cherries
grown in the States of Michigan, New
York, Pennsylvania, Oregon, Utah,
Washington, and Wisconsin, hereinafter
referred to as the “order.” The
marketing agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, tart cherry handlers are subject
to assessments. Funds to administer the
order are derived from such
assessments. It is intended that the
assessment rates as issued herein would
be applicable to all assessable tart
cherries beginning July 1, 2002, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule would increase the
assessment rate established for the
Board for the 2002—2003 and
subsequent fiscal periods for cherries
that are utilized in the production of tart
cherry products other than juice, juice
concentrate, or puree from $0.00175 to
$0.0021 per pound of cherries. The
assessment rate for cherries utilized for
juice, juice concentrate, or puree would
be increased from $0.000875 to
$0.00105 per pound.

The tart cherry marketing order
provides authority for the Board, with
the approval of USDA, to formulate an
annual budget of expenses and collect
assessments from handlers to administer
the program. The members of the Board
are producers and handlers of tart
cherries. They are familiar with the
Board’s needs and with the costs for
goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rates. The assessment rates are
formulated and discussed in a public
meeting. Thus, all directly affected
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persons have an opportunity to
participate and provide input.

For the 2001-2002 fiscal period, the
Board recommended, and the
Department approved, assessment rates
that would continue in effect from fiscal
period to fiscal period unless modified,
suspended, or terminated by the USDA
upon recommendation and information
submitted by the Board or other
information available to USDA.

Section 930.42(a) of the order
authorizes a reserve sufficient to cover
one year’s operating expenses. The
increased rates are expected to generate
enough income to meet the Board’s
operating expenses in 2002—-2003.

The Board met on January 24, 2002,
and unanimously recommended 2002—
2003 expenditures of $522,500. The
Board also recommended an assessment
rate of $0.0021 per pound of tart
cherries utilized in the production of
tart cherry products other than juice,
juice concentrate, and puree products
and an assessment rate of $0.00105 per
pound for juice, juice concentrate, and
puree products. In comparison, last
year’s budgeted expenditures were
$442,500. The recommended
assessment rates of $0.0021 and
$0.00105 are higher than the current
rates of $0.00175 and $0.000875,
respectively. The Board recommended
increased assessment rates to generate
larger revenue to meet its expenses and
keep its reserves at an acceptable level.

The order provides that when an
assessment rate based on the number of
pounds of tart cherries handled is
established, it should provide for
differences in relative market values for
various cherry products. The discussion
of this provision in the order’s
promulgation record indicates that
proponents testified that cherries
utilized in high value products such as
frozen, canned, or dried cherries should
be assessed one rate while cherries used
to make low value products such as
juice concentrate or puree should be
assessed at one-half that rate.

The major expenditures
recommended by the Board for the
2002-2003 fiscal period include $85,000
for meetings, $170,000 for compliance,
$185,000 for personnel, $80,000 for
office expenses, and $2,500 for industry
educational efforts. Budgeted expenses
for those items in 2001-2002 were
$80,000 for meetings, $100,000 for
compliance, $185,000 for personnel,
$75,000 for office expenses, and $2,500
for industry educational efforts,
respectively.

In deriving the recommended
assessment rates, the Board determined
assessable tart cherry production for the
fiscal period at 260 million pounds. It

further estimated that about 220 million
pounds of the assessable poundage
would be utilized in the production of
high-valued products, like frozen,
canned, or dried cherries, and that about
15 million pounds would be utilized in
the production of low-valued products,
like juice, juice concentrate, or puree.
Potential assessment income from the
high valued products would be
approximately $462,000 (220 million
pounds x $0.0021 per pound). The
potential income from tart cherries
utilized for juice, juice concentrate, or
puree would be $15,750 (15 million
pounds x $0.00105 per pound). No
assessment income would be received
by the Board on approximately 25
million pounds of the projected
production of 260 million pounds of tart
cherries. Cherries used for export and
other diversion outlets are exempt from
assessment obligations. Therefore, total
assessment income for 2002-2003 is
estimated at $477,750. This amount plus
adequate funds in the reserve and
interest income would be adequate to
cover budgeted expenses. Funds in the
reserve (approximately $233,000) would
be kept within the approximately six
months’ operating expenses as
recommended by the Board consistent
with § 930.42(a).

The assessment rates established in
this rule would continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and other
information submitted by the Board or
other available information.

Although the assessment rates are
effective for an indefinite period, the
Board will continue to meet prior to or
during each fiscal period to recommend
a budget of expenses and consider
recommendations for modification of
the assessment rates. The dates and
times of Board meetings are available
from the Board or the USDA. Board
meetings are open to the public and
interested persons may express their
views at these meetings. USDA would
evaluate Board recommendations and
other available information to determine
whether modifications of the assessment
rates are needed. Further rulemaking
would be undertaken as necessary. The
Board’s 2002—-2003 budget and those for
subsequent fiscal periods would be
reviewed and, as appropriate, approved
by the USDA.

The Regulatory Flexibility Act and
Effects on Small Businesses

The Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities
and has prepared this initial regulatory
flexibility analysis. The Regulatory

Flexibility Act (RFA) allows AMS to
certify that regulations do not have a
significant economic impact on a
substantial number of small entities.
However, as a matter of general policy,
AMS’s Fruit and Vegetable Programs
(Programs) no longer opts for such
certification, but rather performs
regulatory flexibility analyses for any
rulemaking that would generate the
interest of a significant number of small
entities. Performing such analyses shifts
the Programs’ efforts from determining
whether regulatory flexibility analyses
are required to the consideration of
regulatory options and economic or
regulatory impacts.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 40 handlers
of tart cherries who are subject to
regulation under the order and
approximately 900 producers of tart
cherries in the regulated area. Small
agricultural service firms have been
defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts less than
$5,000,000, and small agricultural
producers are those whose annual
receipts are less than $750,000. A
majority of the tart cherry handlers and
producers may be classified as small
entities.

The Board unanimously
recommended 2002—-2003 expenditures
of $522,500 and assessment rate
increases from $0.00175 to $0.0021 per
pound for cherries that are utilized in
the production of tart cherry products
other than juice, juice concentrate, or
puree, and from $0.000875 to $0.00105
per pound for cherries utilized for juice,
juice concentrate, or puree.

This rule would increase the
assessment rate established for the
Board and collected from handlers for
the 2002-2003 and subsequent fiscal
periods for cherries that are utilized in
the production of tart cherry products
other than juice, juice concentrate, or
puree from $0.00175 to $0.0021 per
pound, and the assessment rate for
cherries utilized for juice, juice
concentrate, or puree from $0.000875 to
$0.00105 per pound. The Board
unanimously recommended 2002—-2003
expenditures of $522,500. The quantity
of assessable tart cherries expected to be
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produced during the 2002—-2003 crop
year is estimated at 260 million pounds.
Assessment income, based on this crop,
along with interest income and reserves,
would be adequate to cover budgeted
expenses.

The major expenditures
recommended by the Board for the
2002-2003 fiscal period include $85,000
for meetings, $170,000 for compliance,
$185,000 for personnel, $80,000 for
office expenses, and $2,500 for industry
educational efforts. Budgeted expenses
for those items in 2001-2002 were
$80,000 for meetings, $100,000 for
compliance, $185,000 for personnel,
$75,000 for office expenses, and $2,500
for industry educational efforts,
respectively.

The Board discussed the alternative of
continuing the existing assessment
rates, but concluded that would cause
the amount in the operating reserve to
be reduced to an unacceptable level.

The principal demand for tart cherries
is in the form of processed products.
Tart cherries are dried, frozen, canned,
juiced, and pureed. Data from the
National Agricultural Statistics Service
(NASS) states that during the period
1995/96 through 1999/00,
approximately 91 percent of the U.S.
tart cherry crop, or 280.5 million
pounds, was processed annually. Of the
280.5 million pounds of tart cherries
processed, 62 percent was frozen, 29
percent was canned, and 9 percent was
utilized for juice.

Based on NASS data, acreage in the
United States devoted to tart cherry
production has been trending
downward. In the ten-year period, 1987/
88 through 1997/98, the tart cherry area
decreased from 50,050 acres, to less
than 40,000 acres. In 1999/00,
approximately 90 percent of domestic
tart cherry acreage was located in four
States: Michigan, New York, Utah and
Wisconsin. Michigan leads the nation in
tart cherry acreage with 70 percent of
the total. Michigan produces about 75
percent of the U.S. tart cherry crop each
year. In 1999/00, tart cherry acreage in
Michigan decreased to 28,100 acres
from 28,400 acres the previous year.

In deriving the recommende
assessment rates, the Board estimated
assessable tart cherry production for the
fiscal period at 260 million pounds. It
further estimated that about 220 million
pounds of the assessable poundage
would be utilized in the production of
high-valued products, like frozen,
canned, or dried cherries, and that about
15 million pounds would be utilized in
the production of low-valued products,
like juice, juice concentrate, or puree.
Potential assessment income from the
high valued products would be

approximately $462,000 (220 million
pounds X $0.0021 per pound). The
potential income from the tart cherries
utilized for juice, juice concentrate, or
puree would be $15,750 (15 million
pounds X $0.00105 per pound). No
assessment income would be received
by the Board on approximately 25
million pounds of the projected
production of 260 million pounds of tart
cherries. Cherries used for export and
other diversion outlets are exempt from
assessment obligations. Therefore, total
assessment income for 2002-2003 is
estimated at $477,750. This amount plus
adequate funds in the reserve and
interest income should be adequate to
cover budgeted expenses. Funds in the
reserve (approximately $233,000) will
be kept within the approximately six
months’ operational expenses as
recommended by the Board which
would be consistent with the order
(§930.42(a)).

While this action would impose
additional costs on handlers, the costs
are in the form of assessments which are
applied uniformly. Some of the costs
may also be passed on to producers.
However, these costs are offset by the
benefits derived from the operation of
the marketing order. The Board’s
meeting was widely publicized
throughout the tart cherry industry and
all interested persons were invited to
attend the meeting and participate in
Board deliberations on all issues. Like
all Board meetings, the January 24,
2002, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

This action would impose no
additional reporting or recordkeeping
requirements on either small or large
tart cherry handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 30-day comment period is provided
to allow interested persons to respond
to this proposed rule. Thirty days is

deemed appropriate because: (1) The
2002-2003 fiscal period begins on July
1, 2002, and ends on June 30, 2003, and
the marketing order requires that the
rate of assessment for each fiscal period
apply to all assessable tart cherries
handled during such fiscal period; (2)
the Board needs to have sufficient funds
to pay its expenses which are incurred
on a continuous basis; and (3) handlers
are aware of this action which was
unanimously recommended by the
Board at a public meeting and is similar
to other assessment rate actions issued
in past years.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

For the reasons set forth in the
preamble, 7 CFR part 930 is proposed to
be amended as follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 930.200 is revised to read
as follows:

§930.200 Handler assessment rate.

On and after July 1, 2002, the
assessment rate imposed on handlers
shall be $0.0021 per pound of cherries
handled for tart cherries grown in the
production area and utilized in the
production of tart cherry products other
than juice, juice concentrate, or puree.
The assessment rate for juice, juice
concentrate, and puree products shall be
$0.00105 per pound.

Dated: June 4, 2002.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02—14405 Filed 6-7—-02; 8:45 am]
BILLING CODE 3410-02—P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 99—-NE-44-AD]
RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney Canada PT6A Series
Turboprop Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This action revises an earlier
proposed airworthiness directive (AD),
applicable to Pratt & Whitney Canada
PT6A series turboprop engines, that
have certain turbine exhaust ducts that
were modified by Standard Aero
Limited (SAL) of Winnipeg, Canada
before September 1, 1997. That proposal
would have required initial and
repetitive inspections for cracks and, if
necessary, replacing the turbine exhaust
duct if the cracks exceed allowable
limits. That proposal was prompted by
reports of cracks along the weld seams
of certain turbine exhaust ducts. This
action revises the proposed rule by
requiring inspections for low-quality
welds and cracks, of a larger population
of turbine exhaust ducts than those
modified by SAL. The actions specified
by this proposed AD are intended to
prevent failure of the turbine exhaust
duct due to cracking that could result in
possible separation of the reduction
gearbox and propeller from the engine,
and possible loss of control of the
airplane.

DATES: Comments must be received by
August 9, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 99-NE—44—
AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may be inspected at this location, by
appointment, between 8 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays. Comments may also
be sent via the Internet using the
following address: ““9-ane-
adcomment@faa.gov.” Comments sent
via the Internet must contain the docket
number in the subject line. The service
information referenced in the proposed
rule may be obtained from Pratt &
Whitney Canada, 1000 Marie-Victorin,
Longueuil, Quebec, Canada J4G1A1.
This information may be examined, by

appointment, at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
James Lawrence, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7176,
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this action may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 99-NE-44—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 99-NE—44-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an airworthiness
directive (AD), applicable to Pratt &
Whitney Canada PT6A series turboprop
engines with turbine exhaust ducts part
number (P/N) 3012290, P/N 3031988, P/
N 3032117, P/N 3035784, P/N 3035786,

P/N 3105890-01, P/N 3112167-01, P/N
3112171-01, and P/N 3111780-01, was
published as a notice of proposed
rulemaking (NPRM) in the Federal
Register on December 8, 1999 (64 FR
68640). That proposal would have
required initial and repetitive
inspections for cracks of certain turbine
exhaust ducts, and, if necessary,
replacing the duct if the cracks exceed
allowable limits. That proposal was
prompted by reports of cracks along the
weld seams of certain turbine exhaust
ducts that were modified by Standard
Aero Limited (SAL) of Winnipeg,
Canada, before September 1, 1997.
Transport Canada, which is the
airworthiness authority for Canada,
notified the FAA that an unsafe
condition may exist on Pratt & Whitney
Canada (P&WC) PT6A series turboprop
engines. Transport Canada advised the
FAA that certain part numbers of
exhaust ducts were modified before
September 1, 1997, by Standard Aero
Limited (SAL) of Winnipeg, Canada,
using an alternate gas tungsten arc
welding (GTAW) process instead of the
resistance (seam or stitch) weld process
that was specified in P&WC service
bulletin (SB) 1430. Some of those ducts
have experienced cracking that may be
attributed to the GTAW process.
Transport Canada issued AD CF-98—41
on November 26, 1998, in order to
assure the airworthiness of these P&«WC
PT6A series turboprop engines in
Canada. That condition, if not corrected,
could result in possible separation of
the reduction gearbox and propeller
from the engine, and possible loss of
control of the airplane.

Since the issuance of that proposal,
further investigation by the FAA has
determined that a number of additional
companies have used the same GTAW
process as SAL. As a result, the affected
population of turbine exhaust ducts has
expanded. Therefore, this proposal is no
longer confined to turbine exhaust ducts
modified by SAL, and is expanded to
include the entire affected duct
population. This proposal differs from
Transport Canada AD CF 98—41. That
AD is confined to SAL modified turbine
exhaust ducts only. A total of 116
turbine exhaust ducts have been
discovered with cracks along the
affected weld seam. Since these changes
expand the scope of the originally
proposed rule, the FAA has determined
that it is necessary to reopen the
comment period to provide additional
opportunity for public comment.

Manufacturer’s Service Information

Pratt & Whitney Canada has issued
Service Bulletin (SB) No. PT6A-72—
1610, dated January 24, 2002, and SB
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No. PT6A-72-12173, dated January 24,
2002, that specify procedures for
inspection of turbine exhaust duct weld
seams for low-quality welds created
during repair, initial and repetitive
inspections of affected ducts for cracks,
and serviceable turbine exhaust duct
criteria.

Bilateral Agreement Information

This engine model is manufactured in
Canada and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
Transport Canada (TC) has kept the
FAA informed of the situation described
above. The FAA has examined the
findings of TG, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Proposed Requirements of this AD

Since an unsafe condition has been
identified that is likely to exist or
develop on other PT6A series engines of
the same type design registered in the
United States, this proposal requires:

+ At the next shop visit or within 150
hours time-in-service after the effective
date of the AD, inspection for low-
quality welds created during repair on
turbine exhaust ducts near flange “A”.

* Initial and repetitive inspections for
cracks of affected exhaust ducts.

The actions would be required to be
done in accordance with the SB’s
described previously.

Economic Analysis

There are approximately 22,000
engines of the affected design in the
worldwide fleet. The FAA estimates that
7,000 engines would be affected by this
proposed AD, that it would take
approximately 2 work hours per engine
to do one inspection, and that the
average labor rate is $60 per work hour.
Based on these figures, the total cost of
the proposed AD on U.S. operators for
one inspection is estimated to be
$840,000.

Regulatory Analysis

This proposed rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted

with state authorities prior to
publication of this proposed rule. For
the reasons discussed above, I certify
that this proposed regulation (1) is not
a “significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Pratt & Whitney Canada: Docket No. 99-NE—
44—-AD.

Applicability

This airworthiness directive (AD) is
applicable to Pratt & Whitney Canada
(P&WC) PT6A series turboprop engines, with
turbine exhaust ducts part number (P/N)
3012290, P/N 3031988, P/N 3032117, P/N
3035784, P/N 3035786, P/N 3105890-01, P/
N 3112167-01, P/N 3112171-01, and P/N
3111780-01. These engines are installed on,
but not limited to, Beechcraft King Air—90
and —100 series, Bombadier DHC-6 series,
Empresa Brasileira de Aeronautica, S.A.
(Embraer) EMB-110 series, Pilatus PC—6
series, and Piper PA—42 series airplanes.

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.

The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance

Compliance with this AD is required as
indicated, unless already done.

To prevent failure of the turbine exhaust
duct due to cracking that could result in
possible separation of the reduction gearbox
and pro