
41324 Federal Register / Vol. 67, No. 117 / Tuesday, June 18, 2002 / Rules and Regulations 

per airplane to accomplish the required 
actions, and that the average labor rate 
is $60 per work hour. Required parts 
will cost approximately $200 per 
airplane. Based on these figures, the cost 
impact of the AD on U.S. operators is 
estimated to be $4,160, or $320 per 
airplane. 

The cost impact figure discussed 
above is based on assumptions that no 
operator has yet accomplished any of 
the requirements of this AD action, and 
that no operator would accomplish 
those actions in the future if this AD 
were not adopted. The cost impact 
figures discussed in AD rulemaking 
actions represent only the time 
necessary to perform the specific actions 
actually required by the AD. These 
figures typically do not include 
incidental costs, such as the time 
required to gain access and close up, 
planning time, or time necessitated by 
other administrative actions. 

Regulatory Impact 

The regulations adopted herein will 
not have a substantial direct effect on 
the States, on the relationship between 
the national Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government. Therefore, it is 
determined that this final rule does not 
have federalism implications under 
Executive Order 13132. 

For the reasons discussed above, I 
certify that this action (1) is not a 
‘‘significant regulatory action’’ under 
Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 26, 1979); and (3) 
will not have a significant economic 
impact, positive or negative, on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A final evaluation has 
been prepared for this action and it is 
contained in the Rules Docket. A copy 
of it may be obtained from the Rules 
Docket at the location provided under 
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Incorporation by reference, 
Safety.

Adoption of the Amendment 

Accordingly, pursuant to the 
authority delegated to me by the 
Administrator, the Federal Aviation 
Administration amends part 39 of the 
Federal Aviation Regulations (14 CFR 
part 39) as follows:

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§ 39.13 [Amended] 

2. Section 39.13 is amended by 
adding the following new airworthiness 
directive:
2002–12–10 McDonnell Douglas: 

Amendment 39–12782. Docket 2001–
NM–130–AD.

Applicability: Model MD–90–30 airplanes, 
certificated in any category; as identified in 
Boeing Service Bulletin MD90–24–007, 
Revision 02, dated July 16, 2001.

Note 1: This AD applies to each airplane 
identified in the preceding applicability 
provision, regardless of whether it has been 
modified, altered, or repaired in the area 
subject to the requirements of this AD. For 
airplanes that have been modified, altered, or 
repaired so that the performance of the 
requirements of this AD is affected, the 
owner/operator must request approval for an 
alternative method of compliance in 
accordance with paragraph (b) of this AD. 
The request should include an assessment of 
the effect of the modification, alteration, or 
repair on the unsafe condition addressed by 
this AD; and, if the unsafe condition has not 
been eliminated, the request should include 
specific proposed actions to address it.

Compliance 
Required as indicated, unless 

accomplished previously. 
To prevent arcing between circuit breaker 

terminals and adjacent equipment and 
structure located on the generator control 
rack in the electrical/electronics 
compartment, and consequent electrical 
shock to maintenance personnel during 
maintenance operations, accomplish the 
following: 

Installation 
(a) Within one year after the effective date 

of this AD, install two arcing protection 
brackets below and behind the circuit 
breakers located in the generator control rack 
in the electrical/electronics compartment per 
the Accomplishment Instructions of Boeing 
Service Bulletin MD90–24–007, Revision 02, 
dated July 16, 2001.

Note 2: Installation of two arcing 
protection brackets below and behind the 
circuit breakers located in the generator 
control rack in the electrical/electronics 
compartment per the Accomplishment 
Instructions of Boeing Service Bulletin 
MD90–24–007, dated February 7, 1996; or 
Revision 01, dated August 31, 2000; is 
considered acceptable for compliance with 
the requirements of this AD.

Alternative Methods of Compliance 
(b) An alternative method of compliance or 

adjustment of the compliance time that 
provides an acceptable level of safety may be 
used if approved by the Manager, Los 
Angeles Aircraft Certification Office (ACO), 
FAA. Operators shall submit their requests 

through an appropriate FAA Principal 
Maintenance Inspector, who may add 
comments and then send it to the Manager, 
Los Angeles ACO.

Note 3: Information concerning the 
existence of approved alternative methods of 
compliance with this AD, if any, may be 
obtained from the Los Angeles ACO.

Special Flight Permits 
(c) Special flight permits may be issued in 

accordance with sections 21.197 and 21.199 
of the Federal Aviation Regulations (14 CFR 
21.197 and 21.199) to operate the airplane to 
a location where the requirements of this AD 
can be accomplished. 

Incorporation by Reference 
(d) The installation shall be done per 

Boeing Service Bulletin MD90–24–007, 
Revision 02, dated July 16, 2001. This 
incorporation by reference was approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies may be obtained from Boeing 
Commercial Aircraft Group, Long Beach 
Division, 3855 Lakewood Boulevard, Long 
Beach, California 90846, Attention: Data and 
Service Management, Dept. C1–L5A (D800–
0024). Copies may be inspected at the FAA, 
Transport Airplane Directorate, 1601 Lind 
Avenue, SW., Renton, Washington; or at the 
FAA, Los Angeles Aircraft Certification 
Office, 3960 Paramount Boulevard, 
Lakewood, California; or at the Office of the 
Federal Register, 800 North Capitol Street, 
NW., suite 700, Washington, DC. 

Effective Date 
(e) This amendment becomes effective on 

July 23, 2002.

Issued in Renton, Washington, on June 7, 
2002. 
Ali Bahrami, 
Acting Manager, Transport Airplane 
Directorate, Aircraft Certification Service.
[FR Doc. 02–15105 Filed 6–17–02; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

26 CFR Parts 1 and 301 

[TD 9000] 

RIN 1545–BA62 

Modification of Tax Shelter Rules III

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Final and temporary 
regulations. 

SUMMARY: These regulations modify the 
rules relating to the filing by certain 
taxpayers of a statement with their 
Federal income tax returns under 
section 6011(a) and the registration of 
confidential corporate tax shelters under 
section 6111(d). These rules also affect 
the list maintenance requirement under
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section 6112. These regulations affect 
taxpayers participating in certain 
reportable transactions, persons 
responsible for registering confidential 
corporate tax shelters, and persons 
responsible for maintaining lists of 
investors in potentially abusive tax 
shelters. The text of these regulations 
also serves as the text of the proposed 
regulations set forth in the notice of 
proposed rulemaking on this subject in 
the Proposed Rules section of this issue 
of the Federal Register.
DATES: Effective Date: These regulations 
are effective June 14, 2002. 

Applicability Date: For dates of 
applicability, see § 1.6011–4T(g) and 
§ 301.6111–2T(h).
FOR FURTHER INFORMATION CONTACT: 
Danielle M. Grimm or Tara P. Volungis, 
202–622–3080 (not a toll-free number).
SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collections of information 
contained in these regulations have 
been previously reviewed and approved 
by the Office of Management and 
Budget in accordance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3507(d)) under control number 
1545–1685. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 

Books and records relating to a 
collection of information must be 
retained as long as their contents may 
become material in the administration 
of any internal revenue law. Generally, 
tax returns and tax return information 
are confidential, as required by 26 
U.S.C. 6103. 

Background 

This document amends 26 CFR parts 
1 and 301 to provide modified rules 
relating to the disclosure of reportable 
transactions by certain individuals, 
trusts, partnerships, S corporations, and 
other corporations on their Federal 
income tax returns under section 6011 
and the registration of confidential 
corporate tax shelters under section 
6111.

On February 28, 2000, the IRS issued 
temporary and proposed regulations 
regarding section 6011 (TD 8877, REG–
103735–00), section 6111 (TD 8876, 
REG–110311–98), and section 6112 (TD 
8875, REG–103736–00)(collectively, the 
February regulations). The February 
regulations were published in the 
Federal Register (65 FR 11205, 65 FR 
11215, 65 FR 11211) on March 2, 2000. 
On August 11, 2000, the IRS issued 

temporary and proposed regulations 
regarding sections 6011, 6111, and 6112 
(TD 8896, REG–103735–00, REG–
110311–98, REG–103736–00) 
(collectively, the August 2000 
regulations). The August 2000 
regulations were published in the 
Federal Register (65 FR 49909) on 
August 16, 2000, modifying the 
February regulations. On August 2, 
2001, the IRS issued temporary and 
proposed regulations regarding sections 
6011, 6111, and 6112 (TD 8961, REG–
103735–00, REG–110311–98, REG–
103736–00) (collectively, the August 
2001 regulations). The August 2001 
regulations were published in the 
Federal Register (66 FR 41133) on 
August 7, 2001, further modifying the 
February 2000 regulations. 

The rules under sections 6011, 6111, 
and 6112 are designed to provide the 
IRS and Treasury with information 
needed to evaluate potentially abusive 
transactions. The IRS and Treasury have 
considered and evaluated compliance 
with the disclosure, registration, and list 
maintenance requirements under 
sections 6011, 6111, and 6112 and have 
determined that certain additional 
changes to the temporary and proposed 
regulations are necessary to improve 
compliance with the regulations and to 
carry out the purposes of sections 6011, 
6111, and 6112. The IRS and Treasury 
continue to evaluate all the comments 
and recommendations received. 
Moreover, the IRS and Treasury intend 
to make substantial additional changes 
to the rules under sections 6011, 6111, 
and 6112 in order to establish a more 
effective disclosure regime and to 
improve compliance as announced in 
Treasury’s Plan to Combat Abusive Tax 
Avoidance Transactions (PO–2018), 
released on March 20, 2002. See http:/
/www.treas.gov/press/releases/ 
po2018.htm. 

Explanation of Provisions 

1. Application of § 1.6011–4T to 
Individuals, Trusts, Partnerships, and S 
Corporations 

Section 1.6011–4T generally provides 
that certain corporate taxpayers must 
disclose their participation in listed and 
other reportable transactions that meet 
the projected tax effect test by attaching 
a written statement to their Federal 
income tax returns. It has been 
determined that a number of these 
transactions are entered into by 
noncorporate taxpayers. Accordingly, in 
order to obtain information regarding 
potentially abusive transactions entered 
into by noncorporate taxpayers, the 
requirement to disclose under § 1.6011–
4T is extended to individuals, trusts, 

partnerships, and S corporations that 
participate, directly or indirectly, in 
listed transactions. Thus, if a 
partnership or an S corporation 
participates in a listed transaction, that 
partnership or S corporation must 
disclose its participation under 
§ 1.6011–4T and the partners and 
shareholders of the partnership or S 
corporation, respectively, also must 
disclose their participation under 
§ 1.6011–4T. The IRS and Treasury plan 
to extend in future guidance the 
requirement to disclose under § 1.6011–
4T to other reportable transactions 
entered into by individuals, trusts, 
partnerships, and S corporations. 

2. Indirect Participants 
Section 1.6011–4T makes reference to 

taxpayers who participate directly or 
indirectly in reportable transactions. In 
order to obtain information about 
potentially abusive transactions entered 
into by taxpayers, the IRS and Treasury 
have provided clarification regarding 
indirect participation in a reportable 
transaction. A taxpayer will have 
indirectly participated in a reportable 
transaction if the taxpayer knows or has 
reason to know that the tax benefits 
claimed from the taxpayer’s transaction 
are derived from a reportable 
transaction. However, this clarification 
does not imply that a taxpayer’s 
participation in a transaction did not 
otherwise qualify as indirect 
participation in a reportable transaction 
for purposes of § 1.6011–4T, as in effect 
prior to June 14, 2002.

For example, Notice 95–53 (1995–2 
C.B. 334), describes a lease stripping 
transaction in which one party (the 
transferor) assigns the right to receive 
future payments under a lease of 
tangible property and receives 
consideration which the transferor treats 
as current income. The transferor later 
transfers the property subject to the 
lease in a transaction intended to 
qualify as a substituted basis 
transaction, for example, a transaction 
described in section 351. In return, the 
transferor receives stock (with low value 
and high basis) from the transferee 
corporation. The transferee corporation 
claims the deductions associated with 
the high basis property subject to the 
lease. The transferor and transferee 
corporation have directly participated in 
the listed transaction. If the transferor 
subsequently transfers the high basis/
low value stock to a taxpayer in another 
transaction intended to qualify as a 
substituted basis transaction and the 
taxpayer uses the stock to generate a 
loss, and if the taxpayer knows or has 
reason to know that the tax loss claimed 
was derived from the lease stripping 
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transaction, then the taxpayer is 
indirectly participating in a reportable 
transaction. Accordingly, the taxpayer 
must disclose the reportable transaction 
and the manner of the taxpayer’s 
indirect participation in the reportable 
transaction under the provisions of 
§ 1.6011–4T. 

3. Substantially Similar Transactions 
Sections 1.6011–4T and 301.6111–2T 

make reference to substantially similar 
transactions. Some taxpayers and 
promoters have applied the 
substantially similar standard in an 
overly narrow manner to avoid 
disclosure. For instance, some taxpayers 
and promoters have made subtle and 
insignificant changes to a listed 
transaction in order to claim that their 
transactions are not subject to 
disclosure. Others have taken the 
position that their transaction is not 
substantially similar to a listed 
transaction because they have an 
opinion concluding that their 
transaction is proper. The IRS and 
Treasury believe that these 
interpretations are improper. 
Accordingly, the regulations are 
modified in § 1.6011–4T and 
§ 301.6111–2T to clarify that the term 
substantially similar includes any 
transaction that is expected to obtain the 
same or similar types of tax benefits and 
that is either factually similar or based 
on the same or similar tax strategy. 
Further, the term substantially similar 
must be broadly construed in favor of 
disclosure. This modification does not 
imply that a transaction was not 
otherwise the same as or substantially 
similar to a listed transaction prior to 
this modification. 

For example, Notice 2000–44 (2000–
2 C.B. 255), sets forth a listed 
transaction involving offsetting options 
transferred to a partnership where the 
taxpayer claims basis in the partnership 
for the cost of the purchased options but 
does not reduce basis under section 752 
as a result of the partnership’s 
assumption of the taxpayer’s obligation 
with respect to the options. 
Transactions using short sales, futures, 
derivatives or any other type of 
offsetting obligations to inflate basis in 
a partnership interest would be the 
same as or substantially similar to the 
transaction described in Notice 2000–
44. Moreover, use of the inflated basis 
in the partnership interest to diminish 
gain that would otherwise be recognized 
on the transfer of a partnership asset 
would also be the same as or 
substantially similar to the transaction 
described in Notice 2000–44. 

As another example, Notice 2001–16 
(2001–1 C.B. 730), sets forth a listed 

transaction involving a seller (X) who 
desires to sell stock of a corporation (T), 
an intermediary corporation (M), and a 
buyer (Y) who desires to purchase the 
assets (and not the stock) of T. M agrees 
to facilitate the sale to prevent the 
recognition of the gain that T would 
otherwise report. Notice 2001–16 
describes M as a member of a 
consolidated group that has a loss 
within the group or as a party not 
subject to tax. Transactions utilizing 
different intermediaries to prevent the 
recognition of gain would be the same 
as or substantially similar to the 
transaction described in Notice 2001–
16. An example is a transaction in 
which M is a corporation that does not 
file a consolidated return but which 
buys T stock, liquidates T, sells assets 
of T to Y, and offsets the gain 
recognized on the sale of those assets 
with currently generated losses.

4. Projected Tax Effect Test for Listed 
Transactions 

Section 1.6011–4T provides that a 
reportable transaction is a transaction 
that meets the projected tax effect test 
and is either a listed transaction or a 
transaction that has at least two of five 
specified characteristics. Under 
§ 1.6011–4T, the projected tax effect test 
for listed transactions is met if the 
taxpayer reasonably estimates that the 
transaction will reduce the taxpayer’s 
Federal income tax liability by more 
than $1 million in any single taxable 
year or by a total of more than $2 
million for any combination of taxable 
years in which the transaction is 
expected to have the effect of reducing 
the taxpayer’s Federal income tax 
liability. The IRS and Treasury have 
determined that the projected tax effect 
test for listed transactions results in 
inadequate disclosure. Accordingly, the 
projected tax effect test will no longer 
apply to listed transactions. Thus, any 
individual, trust, partnership, S 
corporation, or other corporation that 
participates in a listed transaction must 
report it under the provisions of 
§ 1.6011–4T. 

5. Time of Providing Disclosure 
In general, the disclosure statement 

for a reportable transaction must be 
attached to the taxpayer’s Federal 
income tax return for each taxable year 
for which the taxpayer’s Federal income 
tax liability is affected by the taxpayer’s 
participation in the transaction. In the 
case of a taxpayer that is a partnership 
or an S corporation, the disclosure 
statement for a listed transaction must 
be attached to the taxpayer’s Federal 
income tax return for each taxable year 
ending with or within the taxable year 

of any partner or shareholder whose 
income tax liability is affected or is 
reasonably expected to be affected by 
the partnership’s or the S corporation’s 
participation in the transaction. In 
addition, at the same time that the 
disclosure statement is first attached to 
the taxpayer’s Federal income tax 
return, the taxpayer must file a copy of 
that disclosure statement with the Office 
of Tax Shelter Analysis. 

If a transaction becomes a reportable 
transaction (e.g., the transaction 
subsequently becomes one identified in 
published guidance as a listed 
transaction described in § 1.6011–
4T(b)(2), or there is a change in facts 
affecting the expected Federal income 
tax effect of the transaction) on or after 
the date the taxpayer has filed the return 
for the first taxable year for which the 
transaction affected the taxpayer’s or a 
partner’s or a shareholder’s Federal 
income tax liability, the disclosure 
statement must be filed as an 
attachment to the taxpayer’s Federal 
income tax return next filed after the 
date the transaction becomes a 
reportable transaction (whether or not 
the transaction affects the taxpayer’s or 
any partner’s or shareholder’s Federal 
income tax liability for that year) and at 
that time a copy of that disclosure 
statement must be filed with the Office 
of Tax Shelter Analysis. 
Notwithstanding the effective date of 
these regulations, for purposes of 
§ 1.6011–4T, as in effect prior to June 
14, 2002, a corporate taxpayer was 
required to disclose a transaction that 
later became reportable on the 
corporation’s next filed Federal income 
tax return even if the transaction did not 
affect the corporation’s Federal income 
tax liability for that year. 

Regardless of whether the taxpayer 
plans to disclose the transaction under 
other published guidance, for example, 
Rev. Proc. 94–69 (1994–2 C.B. 804), the 
taxpayer also must disclose the 
transaction in the time and manner 
provided for under the provisions of 
this regulation. Notwithstanding the 
effective date of these regulations, a 
corporate taxpayer was required to 
disclose a transaction in the time and 
manner provided for in § 1.6011–4T in 
effect prior to June 14, 2002, regardless 
of whether the taxpayer planned to 
disclose the transaction under other 
published guidance. 

Effective Dates 
The regulations are applicable June 

14, 2002.

Special Analyses 
It has been determined that this 

Treasury decision is not a significant 
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regulatory action as defined in 
Executive Order 12866. Therefore, a 
regulatory assessment is not required. It 
also has been determined that section 
553(b) of the Administrative Procedure 
Act (5 U.S.C. chapter 5) does not apply 
to these regulations. It is hereby 
certified that the collection of 
information in these regulations will not 
have a significant economic impact on 
a substantial number of small entities. 
This certification is based upon the fact 
that the time required to prepare or 
retain the disclosure is minimal and 
will not have a significant impact on 
those small entities that are required to 
provide disclosure. Therefore, a 
Regulatory Flexibility Analysis under 
the Regulatory Flexibility Act (5 U.S.C. 
chapter 6) is not required. Pursuant to 
section 7805(f) of the Internal Revenue 
Code, these regulations will be 
submitted to the Chief Counsel for 
Advocacy of the Small Business 
Administration for comment on their 
impact on small business. 

Drafting Information 

The principal authors of these 
regulations are Danielle M. Grimm and 
Tara P. Volungis, Office of the Associate 
Chief Counsel (Passthroughs and 
Special Industries). However, other 
personnel from the IRS and Treasury 
Department participated in their 
development.

List of Subjects 

26 CFR Part 1 

Income taxes, Reporting and 
recordkeeping requirements. 

26 CFR Part 301 

Employment taxes, Estate taxes, 
Excise taxes, Gift taxes, Income taxes, 
Penalties, Reporting and record keeping 
requirements.

Adoption of Amendments to the 
Regulations 

Accordingly, 26 CFR parts 1 and 301 
are amended as follows:

PART 1—INCOME TAXES 

Paragraph 1. The authority citation 
for part 1 continues to read in part as 
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.6011–4T is amended 
as follows: 

1. The heading of § 1.6011–4T is 
amended by removing the language 
‘‘corporate’’. 

2. The heading of paragraph (a) is 
revised. 

3. Paragraph (a) is amended by adding 
‘‘(1) In general.’’ after the heading. 

4. Newly designated paragraph (a)(1) 
is amended by adding the language 
‘‘corporate’’ before ‘‘taxpayer’’ in the 
first sentence, and by removing the 
second sentence and adding three new 
sentences in its place. 

5. Paragraphs (a)(2) and (a)(3) are 
added. 

6. Paragraph (b)(1) is amended by 
revising the first sentence. 

7. Paragraphs (b)(1)(i) and (b)(1)(ii) are 
added. 

8. Paragraph (b)(4)(i) is amended by 
removing the first sentence. 

9. Paragraph (b)(5) Example 3 is 
amended by revising the seventh 
sentence. 

10. Paragraphs (c)(1)(iii) and (c)(1)(v) 
are revised. 

11. Paragraph (c)(2) Example is 
amended by adding the language 
‘‘Example.’’ after ‘‘of this section:’’ in 
the first sentence and by adding ‘‘as in 
effect at that time.’’ to the end of the 
third sentence. 

12. Paragraph (d)(1) is revised. 
13. Paragraph (e) is amended by 

removing the language ‘‘corporation’s’’ 
in the first sentence and adding 
‘‘taxpayer’s’’ in its place. 

14. Paragraph (g) is revised. 
The revisions and additions read as 

follows:

§ 1.6011–4T Requirement of statement 
disclosing participation in certain 
transactions by taxpayers (Temporary). 

(a) Disclosure requirement—(1) In 
general. * * * Every individual, trust, 
partnership, and S corporation that has 
participated, directly or indirectly, in a 
reportable transaction within the 
meaning of paragraph (b)(2) of this 
section must attach to its return for the 
taxable year described in paragraph (d) 
of this section a disclosure statement in 
the form prescribed by paragraph (c) of 
this section. For this purpose, a taxpayer 
will have indirectly participated in a 
reportable transaction if the taxpayer’s 
Federal income tax liability is affected 
(or in the case of a partnership or an S 
corporation, if a partner’s or 
shareholder’s Federal income tax 
liability is reasonably expected to be 
affected) by the transaction even if the 
taxpayer is not a direct party to the 
transaction (e.g., the taxpayer 
participates as a partner in a 
partnership, as a shareholder in an S 
corporation, or through a controlled 
entity). Moreover, a taxpayer will have 
indirectly participated in a reportable 
transaction if the taxpayer knows or has 
reason to know that the tax benefits 
claimed from the taxpayer’s transaction 
are derived from a reportable 
transaction. * * *

(2) Example of indirect participation. 
Notice 95–53 (1995–2 C.B. 334) (see 

§ 601.601(d)(2) of this chapter), 
describes a lease stripping transaction in 
which one party (the transferor) assigns 
the right to receive future payments 
under a lease of tangible property and 
receives consideration which the 
transferor treats as current income. The 
transferor later transfers the property 
subject to the lease in a transaction 
intended to qualify as a substituted 
basis transaction, for example, a 
transaction described in section 351. In 
return, the transferor receives stock 
(with low value and high basis) from the 
transferee corporation. The transferee 
corporation claims the deductions 
associated with the high basis property 
subject to the lease. The transferor and 
transferee corporation have directly 
participated in the listed transaction. If 
the transferor subsequently transfers the 
high basis/low value stock to a taxpayer 
in another transaction intended to 
qualify as a substituted basis transaction 
and the taxpayer uses the stock to 
generate a loss, and if the taxpayer 
knows or has reason to know that the 
tax loss claimed was derived from the 
lease stripping transaction, then the 
taxpayer is indirectly participating in a 
reportable transaction. Accordingly, the 
taxpayer must disclose the reportable 
transaction and the manner of the 
taxpayer’s indirect participation in the 
reportable transaction under the rules of 
this section. 

(3) Definition of taxpayer. For 
purposes of paragraphs (b)(3) and (4) of 
this section, the term taxpayer means a 
corporation required to file a return 
under section 11, 594, 801, or 831. For 
all other purposes of this section, the 
term taxpayer also includes an 
individual, trust, partnership, or S 
corporation. 

(b) Definition of reportable 
transaction—(1) In general. A reportable 
transaction is either a transaction that is 
described in paragraph (b)(2) of this 
section, or is a transaction that is 
described in paragraph (b)(3) of this 
section and that meets the projected tax 
effect test in paragraph (b)(4) of this 
section. * * *

(i) Definition of substantially similar. 
For purposes of this section, the term 
substantially similar includes any 
transaction that is expected to obtain the 
same or similar types of tax benefits and 
that is either factually similar or based 
on the same or similar tax strategy. 
Receipt of an opinion concluding that 
the tax benefits from the taxpayer’s 
transaction are allowable is not relevant 
to the determination of whether the 
taxpayer’s transaction is the same as or 
substantially similar to a listed 
transaction. Further, the term 
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substantially similar must be broadly 
construed in favor of disclosure. 

(ii) Examples. The following 
examples illustrate situations where a 
transaction is the same as or 
substantially similar to a listed 
transaction:

Example 1. Notice 2000–44 (2000–2 C.B. 
255) (see § 601.601(d)(2) of this chapter), sets 
forth a listed transaction involving offsetting 
options transferred to a partnership where 
the taxpayer claims basis in the partnership 
for the cost of the purchased options but does 
not reduce basis under section 752 as a result 
of the partnership’s assumption of the 
taxpayer’s obligation with respect to the 
options. Transactions using short sales, 
futures, derivatives or any other type of 
offsetting obligations to inflate basis in a 
partnership interest would be the same as or 
substantially similar to the transaction 
described in Notice 2000–44. Moreover, use 
of the inflated basis in the partnership 
interest to diminish gain that would 
otherwise be recognized on the transfer of a 
partnership asset would also be the same as 
or substantially similar to the transaction 
described in Notice 2000–44.

Example 2. Notice 2001–16 (2001–1 C.B. 
730) (see § 601.601(d)(2) of this chapter), sets 
forth a listed transaction involving a seller 
(X) who desires to sell stock of a corporation 
(T), an intermediary corporation (M), and a 
buyer (Y) who desires to purchase the assets 
(and not the stock) of T. M agrees to facilitate 
the sale to prevent the recognition of the gain 
that T would otherwise report. Notice 2001–
16 describes M as a member of a consolidated 
group that has a loss within the group or as 
a party not subject to tax. Transactions 
utilizing different intermediaries to prevent 
the recognition of gain would be the same as 
or substantially similar to the transaction 
described in Notice 2001–16. An example is 
a transaction in which M is a corporation that 
does not file a consolidated return but which 
buys T stock, liquidates T, sells assets of T 
to Y, and offsets the gain recognized on the 
sale of those assets with currently generated 
losses.

* * * * *
(5) * * *
Example 3. * * * However, E does 

reasonably determine that the terms of the 
leases are consistent with customary 
commercial form in the leasing industry, and 
that there is a generally accepted 
understanding that the combination of 
Federal income tax consequences it is 
claiming with respect to the leases are 
allowable under the Internal Revenue Code 
for substantially similar transactions. * * *

(c) * * * 
(1) * * * 
(iii) A brief description of the 

principal elements of the transaction 
that give rise to the expected tax 
benefits, including the manner of the 
taxpayer’s direct or indirect 
participation in the transaction.
* * * * *

(v) An identification of each taxable 
year (including prior taxable years) for 

which the transaction is expected to 
have the effect of reducing the Federal 
income tax liability of the taxpayer, or 
of any partner or shareholder of the 
taxpayer, and an estimate of the amount 
by which the transaction is expected to 
reduce the Federal income tax liability 
of the taxpayer, or of any partner or 
shareholder of the taxpayer, for each 
such taxable year.
* * * * *

(d) Time of providing disclosure—(1) 
In general. The disclosure statement for 
a reportable transaction must be 
attached to the taxpayer’s Federal 
income tax return for each taxable year 
for which the taxpayer’s Federal income 
tax liability is affected by the taxpayer’s 
participation in the transaction. In the 
case of a taxpayer that is a partnership 
or an S corporation, the disclosure 
statement for a listed transaction must 
be attached to the taxpayer’s Federal 
income tax return for each taxable year 
ending with or within the taxable year 
of any partner or shareholder whose 
income tax liability is affected or is 
reasonably expected to be affected by 
the partnership’s or the S corporation’s 
participation in the transaction. In 
addition, at the same time that any 
disclosure statement is first attached to 
the taxpayer’s Federal income tax 
return, the taxpayer must file a copy of 
that disclosure statement with the Office 
of Tax Shelter Analysis (OTSA) at: 
Internal Revenue Service 
LM:PFTG:OTSA, Large & Mid-Size 
Business Division, 1111 Constitution 
Ave., NW., Washington, DC 20224. 
Regardless of whether the taxpayer 
plans to disclose the transaction under 
other published guidance, for example, 
Rev. Proc. 94–69 (1994–2 C.B. 804) (see 
§ 601.601(d)(2) of this chapter), the 
taxpayer also must disclose the 
transaction in the time and manner 
provided for under the provisions of 
this section. If a transaction becomes a 
reportable transaction (e.g., the 
transaction subsequently becomes one 
identified in published guidance as a 
listed transaction described in (b)(2) of 
this section, or there is a change in facts 
affecting the expected Federal income 
tax effect of the transaction) on or after 
the date the taxpayer has filed the return 
for the first taxable year for which the 
transaction affected the taxpayer’s or a 
partner’s or a shareholder’s Federal 
income tax liability, the disclosure 
statement must be filed as an 
attachment to the taxpayer’s Federal 
income tax return next filed after the 
date the transaction becomes a 
reportable transaction (whether or not 
the transaction affects the taxpayer’s or 
any partner’s or shareholder’s Federal 

income tax liability for that year). If a 
disclosure statement is required as an 
attachment to a Federal income tax 
return that is filed after June 14, 2002, 
but on or before 180 days after June 14, 
2002, the taxpayer must either attach 
the disclosure statement to the return, or 
file the disclosure statement as an 
amendment to the return no later than 
180 days after June 14, 2002.
* * * * *

(g) Effective date. This section applies 
to Federal income tax returns filed after 
February 28, 2000. However, paragraphs 
(a)(1), (a)(2), (a)(3), (b)(1), (b)(4)(i), (b)(5) 
Example 3, (c)(1)(iii), (c)(1)(v), (c)(2) 
Example, (d)(1), and (e) of this section 
apply to any transaction entered into on 
or after January 1, 2001, unless such 
transaction is reported on a tax return of 
the taxpayer that is filed on or before 
June 14, 2002. Taxpayers may rely on 
the rules in paragraphs (a)(1), (a)(2), 
(a)(3), (b)(1), (b)(4)(i),(b)(5) Example 3, 
(c)(1)(iii), (c)(1)(v), (c)(2) Example, 
(d)(1), and (e) of this section for Federal 
income tax returns filed after February 
28, 2000. Otherwise, the rules that apply 
with respect to transactions entered into 
before January 1, 2001, and with respect 
to any transaction entered into on or 
after January 1, 2001, and reported on a 
tax return of the taxpayer that is filed on 
or before June 14, 2002, are contained in 
§ 1.6011–4T in effect prior to June 14, 
2002 (see 26 CFR part 1 revised as of 
April 1, 2002).

Par. 3. In § 1.6031(a)–1, 
paragraph(a)(1) is amended by adding a 
sentence to the end of the paragraph to 
read as follows:

§ 1.6031(a)–1 Return of partnership 
income. 

(a) * * *
(1) * * * For the rules requiring the 

disclosure of certain transactions, see 
§ 1.6011–4T.
* * * * *

Par. 4. In § 1.6037–1, paragraph (c) is 
amended by adding a sentence to the 
end of the paragraph to read as follows:

§ 1.6037–1 Return of electing small 
business corporation.

* * * * *
(c) * * * For the rules requiring the 

disclosure of certain transactions, see 
§ 1.6011–4T.
* * * * *

PART 301—PROCEDURE AND 
ADMINISTRATION 

Par. 5. The authority citation for part 
301 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

VerDate May<23>2002 10:07 Jun 17, 2002 Jkt 197001 PO 00000 Frm 00024 Fmt 4700 Sfmt 4700 E:\FR\FM\18JNR1.SGM pfrm17 PsN: 18JNR1



41329Federal Register / Vol. 67, No. 117 / Tuesday, June 18, 2002 / Rules and Regulations 

Par. 6. Section 301.6111–2T is 
amended as follows: 

1. Paragraph (a)(3) is amended by 
adding four sentences to the end of the 
paragraph. 

2. The paragraph heading for (h) is 
revised and the entire text after the 
second sentence is removed and four 
new sentences are added in their place. 

The revision and additions read as 
follows:

§ 301.6111–2T Confidential corporate tax 
shelters (Temporary). 

(a) * * * 
(3) * * * For purposes of this section, 

the term substantially similar includes 
any transaction that is expected to 
obtain the same or similar types of tax 
benefits and that is either factually 
similar or based on the same or similar 
tax strategy. Receipt of an opinion 
concluding that the tax benefits from the 
taxpayer’s transaction are allowable is 
not relevant to the determination of 
whether the taxpayer’s transaction is the 
same as or substantially similar to a 
listed transaction. Further, the term 
substantially similar must be broadly 
construed in favor of disclosure. For 
examples, see § 1.6011–4T(b)(1)(ii) of 
this chapter.
* * * * *

(h) Effective dates. * * * However, 
paragraph (a)(3) of this section applies 
to confidential corporate tax shelters in 
which any interests are offered for sale 
after June 14, 2002. The rule in 
paragraph (a)(3) of this section may be 
relied upon for confidential corporate 
tax shelters in which any interests are 
offered for sale after February 28, 2000. 
Otherwise, the rules that apply to 
confidential corporate tax shelters in 
which any interests are offered for sale 
after February 28, 2000, and on or before 
June 14, 2002 are contained in this 
§ 301.6111–2T in effect prior to June 14, 
2002. (See 26 CFR part 301 revised as 
of April 1, 2002).

Robert E. Wenzel, 
Deputy Commissioner of Internal Revenue. 

Approved: June 11, 2002. 

Pamela F. Olson, 
Acting Assistant Secretary of the Treasury.
[FR Doc. 02–15321 Filed 6–14–02; 11:32 am] 

BILLING CODE 4830–01–P

DEPARTMENT OF TRANSPORTATION

Coast Guard 

33 CFR Parts 1, 3, 26, 81, 89, 110, 117, 
120, 127, 128, 148, 151, 153, 154, 155, 
156, 157, 158, 159, 160, 164, and 165 

[USCG–2002–12471] 

RIN 2115–AG44 

Navigation and Navigable Waters—
Technical Amendments, 
Organizational Changes, 
Miscellaneous Editorial Changes and 
Conforming Amendments

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: This rule makes editorial and 
technical changes throughout title 33 of 
the Code of Federal Regulations (CFR) to 
update the title before it is recodified on 
July 1, 2002. It updates organization 
names and addresses, and makes 
conforming amendments and technical 
corrections. This rule will have no 
substantive effect on the regulated 
public.

DATES: This final rule is effective June 
28, 2002.
ADDRESSES: Documents as indicated in 
this preamble are available for 
inspection or copying at the Docket 
Management Facility, (USCG–2002–
12471), U.S. Department of 
Transportation, room PL–401, 400 
Seventh Street SW., Washington, DC, 
20590–0001, between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. You may also find this docket 
on the Internet at http://dms.dot.gov.
FOR FURTHER INFORMATION CONTACT: If 
you have questions on this rule, call 
Robert Spears, Project Manager, 
Standards Evaluation and Development 
Division (G–MSR–2), Coast Guard, at 
202–267–1099. If you have questions on 
viewing, or submitting material to, the 
docket, call Dorothy Beard, Chief, 
Dockets, Department of Transportation, 
at 202–366–5149.
SUPPLEMENTARY INFORMATION: 

Regulatory Information 

We did not publish a notice of 
proposed rulemaking (NPRM) for this 
regulation. Under 5 U.S.C. 553(b)(B), the 
Coast Guard finds that good cause exists 
for not publishing an NPRM. This rule 
consists only of corrections and 
editorial and conforming amendments 
to title 33 of the Code of Federal 
Regulations (CFR). These changes will 
have no substantive effect on the public; 
therefore, it is not necessary for us to 
publish an NPRM and providing an 

opportunity for public comment. Under 
5 U.S.C. 553(d)(3), the Coast Guard finds 
that, for the same reasons, good cause 
exists for making this rule effective less 
than 30 days after publication in the 
Federal Register. 

Discussion of the Rule 

Each year title 33 of the Code of 
Federal Regulations is recodified on July 
1. This rule makes editorial changes 
throughout the title, corrects 
organization names and addresses, and 
makes other technical and editorial 
corrections to be included in the 
recodification. It does not change any 
substantive requirements of existing 
regulations. Some editorial changes are 
discussed individually in the following 
three paragraphs. 

Sections 3.25–10 and 3.25–20. These 
sections are amended to reflect an 
administrative change in the boundaries 
between the two marine inspection and 
captain of the port zones defined in 
these sections. 

Sections 110.236 and 110.237. These 
sections are amended to convert 
geographic coordinates from Old 
Hawaiian Datum (OHD) to North 
American Datum 1983 (NAD83). 
Current charts reference NAD83 and 
NAD83 is used by the Global 
Positioning System (GPS). 

Section 117.1041. This section is 
revised to reflect a name change in a 
bridge.

Regulatory Evaluation 

This rule is not a ‘‘significant 
regulatory action’’ under section 3(f) of 
Executive Order 12866, Regulatory 
Planning and Review, and does not 
require an assessment of potential costs 
and benefits under section 6(a)(3) of that 
Order. The Office of Management and 
Budget has not reviewed it under that 
Order. It is not ‘‘significant’’ under the 
regulatory policies and procedures of 
the Department of Transportation (DOT) 
(44 FR 11040, February 26, 1979). We 
expect the economic impact of this rule 
to be so minimal that a full Regulatory 
Evaluation under paragraph 10e of the 
regulatory policies and procedures of 
DOT is unnecessary. As this rule 
involves internal agency practices and 
procedures and non-substantive 
changes, it will not impose any costs on 
the public. 

Collection of Information 

This rule calls for no new collection 
of information under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501–
3520).
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