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Presidential Documents

Title 3—

The President

Proclamation 7580 of July 26, 2002

Parents’ Day, 2002

By the President of the United States of America

A Proclamation

Parenthood is a profound blessing, bringing with it responsibilities that
are both challenging and rewarding. The care, dedication, and attention
of parents are critical to their children’s success. As they teach, guide,
and nurture, parents help their children to realize their potential and achieve
their dreams. Parents also play a critical role in shaping their children’s
character by sharing important life-lessons and values and showing them
how to love and care for others.

As we face the challenges of a new era, families remain the foundation
of our civil society; and parents are the corner stone of strong families.
This important responsibility often presents difficult problems and trying
circumstances as parents balance competing demands such as making a
living, raising their children, and participating in their communities.

Our Nation has made great progress in recognizing the importance of effective
parenting, but there is still much to do. My Administration is committed
to promoting a healthier society by helping parents build stronger families.
Many studies have shown that children do better in two-parent households
where the parents are married; and as part of our plan to promote the
well-being of children, I have committed significant resources to programs
that encourage healthy and stable marriages. While no law can ensure that
people love one another, we can support initiatives that help couples learn
how to build successful marriages and be good parents.

My Administration supports community-based efforts that help delinquent
fathers improve their lives so they can become effective parents. With job
training, employment, counseling, and career advancement education, we
hope to make it easier for more fathers to have positive relationships with
their sons and daughters. We have also taken important steps to empower
and inform parents through the No Child Left Behind Act, ensuring that
they will be vital partners in their children’s education. Further, every
child in America deserves to live in a safe, stable, and loving family; my
Administration is committed to increasing public awareness about the impor-
tance of adoption and to encouraging Americans to consider adopting chil-
dren. By pursuing these significant measures, we increase compassion in
our society, and we make America a better place for all.

The nurturing and development of children require widespread investment,
focus, and commitment. While Government plays an important role in this
process, citizens, schools, and civic institutions must also assist parents
by reaching out to help meet the needs of young people in their communities.
By working together to provide for our children, we will show them the
way to a brighter future.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States and consistent with Public Law 103-362,
as amended, do hereby proclaim Sunday, July 28, 2002, as Parents’ Day.
I encourage all Americans to join me in honoring the millions of mothers
and fathers, biological and adoptive, foster parents, and stepparents, whose
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selfless love and determined efforts influence lives for the good of their
children and our Nation. I also urge all Americans to express their love,
respect, and appreciation to our parents, and I call upon all citizens to
observe this day with appropriate programs, ceremonies, and activities.

IN WITNESS WHEREQF, I have hereunto set my hand this twenty-sixth
day of July, in the year of our Lord two thousand two, and of the Independ-
ence of the United States of America the two hundred and twenty-seventh.
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Proclamation 7581 of July 29, 2002

The Bicentennial of the United States Patent and Trademark
Office, 2002

By the President of the United States of America

A Proclamation

For two centuries, the United States Patent Office has played a vital role
in the scientific, technical, and economic development of our Nation by
granting inventors patents for their inventions. As Abraham Lincoln once
stated, patents “added the fuel of interest to the fire of genius.”

The first Patent Act of the United States was signed into law by President
George Washington on April 10, 1790. Under this legislation, patent appli-
cants petitioned the Secretary of State for the grant of a patent. The Secretary,
in consultation with the Secretary of War and the Attorney General, deter-
mined whether the invention or discovery was “sufficiently useful and
important.” At that time, both the President and the Secretary of State
signed patents.

As the number of applications for patents grew, it became necessary to
develop an organized review process to handle the increasing volume. In
1793, the law was changed to eliminate examinations, and the job of receiving
and granting patents was given to clerks in the Department of State.

On June 1, 1802, the Secretary of State appointed Dr. William Thornton
to serve as the first clerk at the Department of State. In that position,
Dr. Thornton was solely responsible for receiving and recording patent appli-
cations and issuing patents, and his office effectively became the first patent
office. From this simple beginning, the Patent Office has grown to become
a modern institution of ideas and innovations.

For 200 years, millions of inventors have sought to protect their inventions
through the American patent system. These patented inventions include
Thomas Edison’s electric lamp, Alexander Graham Bell’s telegraphy, Orville
and Wilbur Wright’s flying machine, John Deere’s steel plow, George Wash-
ington Carver’s use of legume oils to produce cosmetics and paint, and
Edwin Land’s Polaroid camera.

In 1881, the functions of the Patent Office grew to also include the registration
of trademarks. Today, the United States Patent and Trademark Office annually
receives more than 326,000 patent applications and 232,000 trademark appli-
cations. Since the signing of the first Patent Act over two centuries ago,
more than 6.3 million United States patents have been issued. The United
States Patent and Trademark Office represents one of the largest repositories
of scientific and technical knowledge in the world, and much of this informa-
tion is available on the Internet. Similarly, 2 million current trademark
registrations are also available online.

As the Patent Office enters its third century, we commend the important
work of the United States Patent and Trademark Office that supports sci-
entific, technological, and intellectual property developments; promotes
growth in our economy; and encourages increased prosperity for our Nation.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim the Bicentennial of
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the United States Patent and Trademark Office. I call upon all Americans
to recognize this anniversary with appropriate programs, ceremonies, and
activities, thereby honoring the Office’s many scientific, economic, and cul-
tural contributions to our Nation and the world.

IN WITNESS WHEREQOF, I have hereunto set my hand this twenty-ninth
day of July, in the year of our Lord two thousand two, and of the Independ-
ence of the United States of America the two hundred and twenty-seventh.
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DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Parts 204, 245 and 299
[INS No. 2104-00]
RIN 1115-AGOO

Allowing in Certain Circumstances for
the Filing of Form 1-140 Visa Petition
Concurrently With a Form 1-485
Application

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: The current Immigration and
Naturalization Service (Service)
regulations provide that an alien worker
who wants to apply for permanent
resident by filing the appropriate Form
1-485, Application to Register
Permanent Residence or Adjust Status,
cannot do so until he or she obtains
approval of the underlying petition,
Form I-140, Immigrant Petition for
Alien Worker. This procedure has
resulted in an unnecessary delay for
certain alien workers. This interim rule
amends the Service’s regulations by
allowing the Form I-485 to be filed
concurrently when a visa is
immediately available, thereby
improving the efficiency of the process
as well as customer service. This
interim rule also provides that, if an
employment-based visa petition is
pending on July 31, 2002, the alien
beneficiary may obtain the benefits of
concurrent filing, but only if the alien
beneficiary files the Form 1-485,
together with the applicable fee and a
copy of their Form I-797, Notice of
Action, establishing previous receipt
and acceptance by the Service of the
underlying Form I-140 visa petition.
Further, this interim rule will allow the
alien worker to apply for employment

authorization using Form I-765,
Application for Employment
Authorization, and for advance parole
authorization using Form 1-131,
Application for Travel Document, while
the Form I-485 is pending.

DATES: Effective date: This interim rule
is effective July 31, 2002.

Comment date: Written comments
must be submitted on or before
September 30, 2002.

ADDRESSES: Please submit written
comments to the Director, Policy
Directives and Instructions Branch,
Immigration and Naturalization Service,
425 I Street, NW., Room 4034,
Washington, DC 20536. To ensure
proper handling, please reference INS
No. 2104-00 on your correspondence.
You may also submit comments
electronically to the Service at
insregs@usdoj.gov. When submitting
comments electronically please include
the INS No. 2104-00 in the subject box.
Comments are available for public
inspection at the above address by
calling (202) 514-3291 to arrange for an
appointment.

FOR FURTHER INFORMATION CONTACT:
Morrie Berez, Assistant Director,
Business and Trade Services Branch,
Immigration and Naturalization Service,
425 I Street NW., Room 3214,
Washington, DC 20536, telephone (202)
353-8177.

SUPPLEMENTARY INFORMATION:

Why Is the Service Issuing This Rule?

This interim rule is necessary to
improve both efficiency and customer
service, and to support the Service’s
long-established goals for filing of
petitions and applications via direct
mail. Current regulations at § 204.5(n),
§245.1(g) and § 245.2(a)(2) state that an
alien can only submit Form I-485 after
the alien has had his or her underlying
visa petition, Form I-140, approved,
and when an immigrant visa is
immediately available. Due to these
requirements there has been a delay
from the time the Form I-140 is filed
with the Service until the alien worker,
for whom a visa is otherwise
immediately available, can properly file
Form I-485 with the Service.

The most practical and efficient way
to eliminate this dalay is to permit
concurrent filing of Form 1-485 together
with Form I-140 in cases in which a
visa is immediately available.
Concurrent filing eliminates the dalay

that takes place between approval of
Form I-140 and the subsequent filing of
Form 1-485. This interim rule provides
for such concurrent filing.

Does This Interim Rule Change or
Amend the Substantive Eligibility
Requirements for the Visa Petition or
Permanent Residence Applications?

No, this interim rule does not change
the current substantive requirements
governing eligibility for and
adjudication of the Form I-140 nor for
the Form I-485.

Who Is Eligible To File Forms I-140
and 1-485 Concurrently?

Forms [-140 and I-485 may be filed
concurrently only when an immigrant
visa number is immediately available.
This interim rule does not change the
existing requirement that a visa number
must be immediately available before an
alien can apply for permanent resident
status. This interim rule simply applies
to aliens who are classifiable under
sections 203(b)(1), (2), and (3), of the
Immigration and Nationality Act,
allowing them to file the Forms I-140
and [-485 at the same time, but only
when a visa is immediately available.

If a Form I-140 Visa Petition Previously
Filed for an Alien Worker Is Still
Pending With the Service on or After
the Date This Rule Is Published, and a
Visa Number Is Immediately Available,
Can the Alien File Form 1-485?

Yes, upon issuance of this rule, an
alien whose Form I-140 visa petition is
pending with the Service may file Form
1-485, together with associated forms
and fees, with the Service office at
which the visa petition was filed. When
filing Form 1-485, the alien will be
required to attach a copy of the Form I-
797, Notice of Action, establishing
previous receipt and acceptance by the
Service of the underlying Form I-140
visa petition. When an immigrant visa is
immediately available, Form 1-485 may
be filed either concurrently with the
Form I-140 or anytime thereafter.

If a Visa Number Was Not Immediately
Available at the Time a Form I-140
Visa Petition Was Filed, and Then a
Visa Number Becomes Available, Can
the Alien File Form I-485?

Yes, upon issuance of this rule, ifa
visa number becomes immediately
available since filing of the underlying
Form I-140, the alien may tehn file
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Form 1-485, together with associated
forms and appropriate fees, with the
Service office at which the visa petition
was filed. When filing Form 1-485, the
alien will be required to attach a copy
of the Form I-797, Notice of Action,
establishing previous receipt and
acceptance by the Service of the
underlying Form [-140 visa petition.

If the Alien Is in Deportation or
Removal Proceedings, Does the Alien
File the Form I-485 Under This Section
With the Service or With the
Immigration Court or Board of
Immigration Appeals (Board)?

For aliens in deportation or removal
proceedings, 8 CFR 245.2(a)(2)
establishes “applications shall be made
and considered only in those
proceedings.” If the alien is before the
Immigration Court, the Form 1-485,
associated documents and proof of
payment of the fees must be filed with
the Immigration Court. If the alien has
an appeal pending before the Board, the
Form 1-485, associated documents and
proof of payment of the fees must be
filed with the Board. The fees must first
be paid to, and receipt obtained from,
the Service.

If the Alien Files the Form I-485 and
Associated Documents With the
Immigration Court or the Board After
Paying the Proper Fees to the Service,
Does Such a Filing Stop or Stay
Deportation or Removal Proceedings?

No. The filing of an adjustment action
where the underlying visa petition is
not current does not by itself stop or
stay (suspend) the proceedings. The
Board will only accept the filing of the
Form I-485 for placement into the
Record of Proceedings (ROP). This filing
is not a motion to reopen, motion to
reconsider, or any other motion beyond
a request to include the adjustment
application in the file. Furthermore,
accepting the application and placing it
in the ROP is not a reopening or
reconsidering of the case, nor any other
action pertaining to the case. If the
underlying petition for the alien is
approved and a visa is or becomes
immediately available, the alien must
affirmatively move the Immigration
Court or the Board of Immigration
Appeals to consider the application for
adjudication, or remand the application
to the Service for adjudication if the
Service concurs in the remand.

Besides Eliminating the Delay for Filing
Form 1-485, How Else Will These
Regulatory Amendments Benefit
Aliens?

These amendments will allow the
Service to issue Employment

Authorization Documentation (EAD)
and advance parole authorization
(which allows the alien to travel outside
of the United States temporarily while
his or her Form 1-485 is pending with
the Service) to certain alien workers
within substantially less time than at
present. In being able to apply for
employment authorization and advance
parole, the alien may avoid the adverse
consequences of accrual of unlawful
presence. To achieve the desired
efficiency improvement in the Service’s
processing, only aliens who have filed

a Form [-140 for which a visa number
is immediately available and Form I-
485 will qualify for these benefits.
Therefore, as a result of this interim
rule, an eligible beneficiary of a Form I-
140 visa petition for whom a visa is
immediately available will no longer
need to wait for approval of the
underlying Form I-140 before eligible to
apply for these benefits.

How Does This Interim Rule Affect the
September 6, 2000, Interim Rule
Relating to National Interest Job Offer
Waivers for Physicians?

On September 6, 2000, the Service
published in the Federal Register at 64
FR 53889 an interim rule relating to
national interest job offer waivers for
physicians. Under 8 CFR 245.18(f) of
that interim rule, when a physician files
for adjustment of status the Service is
required to give a physician notice of
specific requirements relating to the
adjustment of the physician’s status.
This interim rule concerning concurrent
filing of Forms [-140 and I-485 requires
one conforming amendment to 8 CFR
245.18(f). If the physician filed the Form
1-485 concurrently with the Form I-140,
the Service will give the required notice
upon approval of the Form I-140, rather
than upon receipt of the Form 1-485. If
the physician waits to subsequently file
the Form 1-485 while the previously
filed Form I-140 is still pending, then
the Service will give the required notice
upon approval of the Form I-140. If the
physician files the Form 1-485 after the
Form I-140 is approved, then the
Service will give the required notice
upon receipt of the Form [-485.

Good Cause Exception

The Service’s implementation of this
rule as an interim rule, with provision
for post-promulgation public comment,
is based upon the “good cause”
exception found at 5 U.S.C. 553(b)(B)
and (d)(1). This rule relieves the current
restriction that bars the filing of an
application for permanent residence
(Form I-485) until after the underlying
visa petition (Form I-140) has been
approved. This rule is intended to

provide efficiency and fairness to
applicants. It is therefore impractical,
unnecessary, and contrary to the public
interest to publish this rule with the
prior notice and comment period
normally required under 5 U.S.C.
553(b).

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with 5 U.S.C. 605(b), has
reviewed this interim rule and, by
approving it, certifies that this rule does
not have a significant economic impact
on a substantial number of small
entities. This rule is intended to
expedite alien worker authorization
while the alien’s permanent status
application (Form I-485) is pending.
This rule affects individual aliens, not
small entities as that term is defined in
5 U.S.C. 601(6).

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one-year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is not considered by the
Department of Justice, Immigration and
Naturalization Service, to be
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
the Office of Management and Budget
has waived its review process under
section 6(a)(3)(A).

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
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distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Executive Order 12988 Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Paperwork Reduction Act

The information collection
requirement (Form 1-140) contained in
this rule has been approved for use by
the Office of Management and Budget
(OMB) under the Paperwork Reduction
Act. The OMB control number for this
information collection is contain in 8
CFR 299.5, Display of control numbers.

List of Subjects
8 CFR Part 204

Administrative practice and
Procedures, Immigration, Reporting and
recordkeeping requirements.

8 CFR Part 245

Aliens, Immigration, Reporting and
recordkeeping requirements.

8 CFR Part 299

Immigration, Reporting and
recordkeeping requirements.

Accordingly, chapter I of title 8 of the
Code of Federal Regulations is amended
as follows:

PART 204—IMMIGRANT PETITIONS

1. The authority citation for part 204
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1151, 1153,
1154, 1182, 1186a, 1255, 1641; 8 CFR part 2.

2. Section 204.5 is amended by
revising paragraph (n)(1) to read as
follows:

§204.5 Petitions for employment-based

immigrants.
* * * * *
(n) * *x %

(1) Approval. An approved
employment-based petition will be
forwarded to the National Visa Center of
the Department of State if the
beneficiary resides outside of the United
States. If the Form [-140 petition
indicates that the alien has filed or will
file an application for adjustment to
permanent residence in the United
States (Form 1-485) the approved visa
petition (Form 1-140), will be retained

by the Service for consideration with
the application for permanent residence
(Form 1-485). If a visa is available, and
Form I-485 has not been filed, the alien
will be instructed on the Form I-797,
Notice of Action, (mailed out upon
approval of the Form I-140 petition) to
file the Form I-485.

PART 245—ADJUSTMENT OF STATUS
TO THAT OF PERSON ADMITTED FOR
PERMANENT RESIDENCE

3. The authority citation for part 245
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1182, 1255;
sec. 202, Pub. L. 105-100, 111 Stat. 2160,
2193; sec. 902. Pub. L. 105-277, 112 Stat.
2681; 8 CFR part 2.

4. Section 245.1 is amended by
revising the third sentence in paragraph
(g)(1) to read as follows:

§245.1 Eligibility.
* * * * *

]* * %

(1) * * * An immigrant visa is
considered available for accepting and
processing the application Form 1-485
is the preference category applicant has
a priority date on the waiting list which
is earlier than the date shown in the
Bulletin (or the Bulletin shows that
numbers for visa applicants in his or her
category are current). * * *

* * * * *

5. Section 245.2 is amended by
revising paragraph (a)(2)(i), to read as
follows:

§245. Application.

(a] * * %

(2) * % %

(i) Under section 245. (A) An
immigrant visa must be immediately
available in order for an alien to
properly file an adjustment application
under section 245 of the Act See
§245.1(g)(1) to determine whether an
immigrant visa is immediately available.

(B) If, at the time of filing, approval
of a visa petition filed for classification
under section 201(b)(2)(A)(i), section
203(a) or section 203(b)(1), (2) or (3) of
the Act would make a visa immediately
available to the alien beneficiary, the
alien beneficiary’s adjustment
application will be considered properly
filed whether submitted concurrently
with or subsequent to the visa petition,
provided that it meets the filing
requirements contained in parts 103 and
245. For any other classification, the
alien beneficiary may file the
adjustment application only after the
Service has approved the visa petition.

(C) A visa petition and an adjustment

application are concurrently filed only
if:

(1) The visa petitioner and adjustment
applicant each file their respective form
at the same time, bundled together
within a single mailer or delivery
packet, with the proper filing fees on the
same day and at the same Service office,
or;

(2) the visa petitioner filed the visa
petition, for which a visa number has
become immediately available, on,
before or after July 31, 2002, and the
adjustment applicant files the
adjustment application, together with
the proper filing fee and a copy of the
Form I-797, Notice of Action,
establishing the receipt and acceptance
by the Service of the underlying Form
I-140 visa petition, at the same Service
office at which the visa petitioner filed
the visa petition, or;

(3) The visa petitioner filed the visa
petition, for which a visa number has
become immediately available, on,
before, or after July 31, 2002, and the
adjustment applicant files the
adjustment application, together with
proof of payment of the filing fee with
the Service and a copy of the Form I-
797 Notice of Action establishing the
receipt and acceptance by the Service of
the underlying Form I-140 visa petition,
with the Immigration Court or the Board
of Immigration Appeals when
jurisdiction lies under paragraph (a)(1)
of this section.

* * * * *

6. Section 245.18 is amended by
revising paragraph (f) introductory text
to read as follows:

§245.18 How can physicians (with
approved Forms |1-140) that are serving in
medically underserved areas or at a
Veterans Affairs facility adjust status?

* * * * *

(f) Will the Service provide
information to the physician about
evidence and supplemental filings? The
Service shall provide the physician with
the information and the projected
timetables for completing the
adjustment process, as described in this
paragraph. If the physician either files
the Form 1-485 concurrently with or
waits to subsequently file the Form I-
485 while the previously filed Form I-
140 is still pending, then the Service
will given this information upon
approval of the Form I-140. If the
physician does not file the adjustment
application until after approval of the
Form I-140 visa petition, the Service
shall provide this information upon
receipt of the Form 1-485 adjustment
application.

* * * * *
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PART 299—IMMIGRATION FORMS

7. The authority citation for part 299
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103; 8 CFR part
2.

8. Section 299.1 is amended in the
table by revising the entry for Form I-
140, to read as follows:

§299.1 Prescribed forms.

* * * * *
Edition .
Form No. date Title
* * * * *
=140 ........ 08-30-01 Immigrant Petition

for Alien Worker.

* * * * *

Dated: July 5, 2002.
James W. Ziglar,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 02—19249 Filed 7—-30-02; 8:45 am)]
BILLING CODE 4410-10-M

DEPARTMENT OF TRANSPORTATION

14 CFR Part 71
[Airspace Docket No. 01-AGL-06]

Modification of Class D Airspace;
Bloomington, IN; Modification of Class
E Airspace; Bloomington, IN;
Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This action corrects several
errors contained in a Final Rule that was
published in the Federal Register on
Wednesday, May 8, 2002 (67 FR 30778).
The Final Rule modified Class D and
Class E airspace at Bloomington, IN.
EFFECTIVE DATE: 0901 UTC, ]une 13,
2002.

FOR FURTHER INFORMATION CONTACT:
Denis C. Burke, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, IL 60018,
telephone: (847) 294-7477.

SUPPLEMENTARY INFORMATION:

History

Federal Register Document 02—11495
published on Wednesday, May 8, 2002
(67 FR 30778), modified Class D and
Class E Airspace at Bloomington, IN.
The Docket incorrectly referred to
Bloomington, IL rather than

Bloomington, IN. This action corrects
these errors, by replacing the State of IL
with the State of IN throughout the
document.

Accordingly, pursuant to the
authority delegated to me, the errors for
the Class D and Class E Airspace,
Bloomington, IN, as published in the
Federal Register Wednesday, May 8,
2002 (67 FR 30778), (FR Doc. 02—
11495), are corrected as follows:

1. On page 30778, Columns 1 and 2,
in the heading and preamble, correct
“Bloomington, IL” to read
“Bloomington, IN”’, each place it
appears.

§71.1

2. On page 30778, column 3, in the
Class D airspace designation under
Paragraph 5000, correct ‘“Bloomington,
IL” to read “Bloomington, IN”.

3. On page 30779, column 1, in the
Class E airspace designation under
Paragraph 6005, correct ‘“Bloomington,
IL” to read “Bloomington, IN”.

* * * * *

[Corrected]

Issued in Des Plaines, Illinois, on July 18,
2002.

Nancy B. Shelton,

Manager, Air Traffic Division, Great Lakes
Region.

[FR Doc. 02—-19367 Filed 7-30-02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284

[Docket No. RM96-1-022; Order No. 587—
Ql

Standards for Business Practices of
Interstate Natural Gas Pipelines

Issued July 23, 2002.
AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule; order on rehearing.

SUMMARY: This order rules on requests
for rehearing and clarification of the
final rule issued on May 1, 2002 (67 FR
30788) that incorporated by reference
Version 1.5 of the consensus natural gas
industry standards adopted by the
Wholesale Gas Quadrant of the North
American Energy Standards Board
(NAESB). In particular, the order
addresses requests for clarification and
rehearing related to the standards
governing title transfer tracking.

EFFECTIVE DATE: The regulations became
effective June 7, 2002.

FOR FURTHER INFORMATION CONTACT:

Michael Goldenberg, Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 208-2294.

Marvin Rosenberg, Office of Markets,
Tariffs, and Rates, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426,
(202) 208-1283.

Kay Morice, Office of Markets, Tariffs,
and Rates, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 208—
0507.

SUPPLEMENTARY INFORMATION:

Federal Energy Regulatory Commission
Before Commissioners: Pat Wood, III,
Chairman; William L. Massey, Linda
Breathitt, and Nora Mead Brownell.

Standards for Business Practices of
Interstate Natural Gas Pipelines, Order No.
587—Q; Docket No. RM96—1-022; Order on
Rehearing and Clarification.

Issued July 23, 2002.

1. In Order No. 587-0, the Federal
Energy Regulatory Commission
(Commission) amended § 284.12 of its
open access regulations to incorporate
by reference Version 1.5 of the
consensus industry standards for the
natural gas industry promulgated by the
Wholesale Gas Quadrant of the North
American Energy Standards Board
(NAESB). These standards include
requirements related to title transfer
tracking (TTT) under which pipelines
generally are responsible for
accommodating title transfer tracking
services at all pooling points.

2. On May 31, 2002, National Fuel
Gas Supply Corporation (National Fuel)
filed a request for clarification and
rehearing relating to the adoption of the
TTT standards. In particular, National
Fuel contends that pipelines need only
support TTT where the pipeline has a
contractual relationship with a Title
Transfer Tracking Service Provider or
Third Party Account Administrator and
that the only parties for whom pipelines
need to accommodate TTT services are
Title Transfer Tracking Service
Providers or Third Party Account
Administrators. As discussed below, the
Commission provides clarification that a
party requesting the processing of title
transfers must have a contract with the
pipeline, but denies National Fuel’s
request that pipelines be required to
process title transfer nominations only
from Title Transfer Tracking Service

1 Standards For Business Practices Of Interstate
Natural Gas Pipelines, Order No. 587-0, 67 FR
30788 (May 8, 2002), IIIl FERC Stats. & Regs.
Regulations Preambles, 131,129 (May 1, 2002).
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Providers and Third Party Account
Administrators. This decision is in the
public interest because it will ensure
that pipelines will not limit the
processing of title transfers to select
parties, but will provide the same
service, without undue discrimination,
to all shippers.

Background

3. Title transfer is defined as ““the
change of title to gas between parties at
a location.” 2 Title Transfer Tracking
(TTT) is defined as “the process of
accounting for the progression of title
changes from party to party that does
not effect a physical transfer of the
gas.” 3 The two NAESB standards
generally defining the pipelines’
responsibility for processing title
transfers are Standards 1.3.64 and
1.3.65.4 Standard 1.3.64 provides:

At a minimum, the Transportation Service
Providers (TSP) should be responsible for
accommodating Title Transfer Tracking
(TTT) services at all points identified by the

TSP as pooling points, where TTT services
are requested. In absence of existing pooling
points or in addition to existing pooling
points where access to TTT activity is not
reasonably accessible for supply receipt
locations covered by an OBA, TSPs should be
responsible for accommodating TTT at no
less than one location.

Standard 1.3.65 states:

The Title Transfer Tracking services
should be supported by means of the
nominations, quick responses and scheduled
quantities processes. At the Transportation
Service Provider’s election, the confirmation
process may also be utilized with Title
Transfer Tracking Service Providers within
the TSP’s system.

4. In Order No. 587-0, the
Commission interpreted these standards
as requiring pipelines to permit and
process, on a non-discriminatory basis,
transportation nominations (along with
required responsive scheduling
information) effecting transfers of title at
pooling points by any party including
shippers, poolers, or third party account

administrators.> The Commission
provided the following example of the
pipeline’s obligations under the
standards. In the example, Producer A
aggregates 1000 Dth of gas from three
receipt points at its pool at Pool 1, sells
1000 Dth to Marketer B at Marketer B’s
pool at Pool 1, and Marketer B sells
1000 Dth to Shipper C at the pooling
point for transportation to Shipper C’s
delivery point under Shipper C’s firm
transportation contract. The
Commission explained that, under the
NAESB standards, the pipeline would
have to process a transportation
nomination from Producer A and the
required scheduling responses to reflect
the transfer of gas from Producer A’s
pool to Marketer B’s pool. Other than
processing the transportation
nomination to reflect the in-place
transfer of gas, the pipeline would be
required to provide no other
“accounting services’ © respecting the
transfer of title.

5. In its rehearing request, National
Fuel maintains the Commission should

218 CFR 284.12(a)(1)(i), Standard 1.2.14 (Version
1.5).

318 CFR 284.12(a)(1)(i), Standard 1.2.15 (Version
1.5).

clarify that pipelines need only support
TTT where the pipeline has a

418 CFR 284.12(a)(1)(i), Standards 1.3.64 and
1.3.65 (Version 1.5).

5 A Third Party Account Administrator is defined
as a Title Transfer Tracking Service Provider other
than the Transportation Service Provider. Standard
1.2.17 (Version 1.5).

contractual relationship with a Title
Transfer Tracking Service Provider or

6 Standard 1.2.15 defines title transfer tracking as
“the process of accounting for the progression of
title changes from party to party that does not effect
a physical transfer of the gas.”
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Third Party Account Administrator.
National Fuel further contends that the
only parties for whom pipelines need to
accommodate TTT services are Title
Transfer Tracking Service Providers or
Third Party Account Administrators.

6. On June 7, 2002, Dominion
Resources, Inc. also filed a request for
rehearing or reconsideration and
clarification of Order No. 587-0. This
rehearing request was filed late, and,
accordingly, will not be addressed.”

Discussion

7. National Fuel maintains that the
Commission’s statement in Order No.
587—0 (that pipelines must “effect(]
transfers of title at pooling points by any
party including shippers, poolers, or
third party account administrators”) can
be read to require pipelines to process
title transfers regardless of whether
there is a contractual relationship
between the party transferring title and
the pipeline. National Fuel further
argues that the Commission has
incorrectly provided that pipelines must
accommodate TTT services from other
than Title Transfer Tracking Service
Providers (and Third Party Account
Administrators),® and it urges the
Commission to clarify that the
obligation of a pipeline to accommodate
TTT services arises in the context of
services requested to be performed by
Title Transfer Tracking Service
Providers and Third Party Account
Administrators.

8. The Commission agrees with
National Fuel that pipelines need only
process title transfers from parties with
contractual relationships with the
pipeline. Pipelines need to be able to
verify the parties with whom they deal.
The obligation to process title transfer
nominations, however, extends to any
party with a contractual relationship
with the pipeline, including, but not
limited to, parties with transportation or
storage contracts, pooling contracts or
operational balancing agreements, Third
Party Account Administrators, and
agents of any of the foregoing.

7 Order No. 587-0 was issued on May 1, 2002,
and Dominion Resources rehearing request was not
filed until June 7, 2002, more than 30 days from the
date of issuance. Under the Natural Gas Act and the
Commission regulations, rehearing requests must be
filed “within thirty days after the issuance of such
order.” Natural Gas Act, §19, 15 U.S.C. 7174 (a);

18 CFR 385.713 (rehearing requests must be filed
no later than 30 days after issuance of final decision
or final order); 18 CFR 385.2007 (issuance is
defined as the earliest of posting or public notice).

8 Under the standards, a ““Title Transfer Tracking
Service Provider is a party conducting the title
transfer tracking activity,” and a “Third Party
Account Administrator is a Title Transfer Tracking
Service Provider other than the Transportation
Service Provider.” Standards 1.2.16 and 1.2.17.

9. The Commission does not agree
with National Fuel’s interpretation of
the standards as providing that
pipelines are required to accommodate
title transfers only with Third Party
Account Administrators, and denies the
rehearing request. The Commission
finds that, as discussed below, National
Fuel’s interpretation is not supported by
the text of the standards. Moreover,
adopting National Fuel’s interpretation,
which would limit the obligation of a
pipeline to provide nomination services
only for certain third parties, would
lead to practical difficulties, and would
be inconsistent with a pipeline’s
obligation to provide services in a not
unduly discriminatory manner under
the Natural Gas Act, and the
Commission’s regulations.

10. The two principal standards
defining the pipelines’ obligations to
support title transfers are Standards
1.3.64 and 1.3.65. In relevant part, these
standards provide that ““at a minimum,
the Transportation Service Providers
(TSP) should be responsible for
accommodating Title Transfer Tracking
(TTT) services at all points identified by
the TSP as pooling points, where TTT
services are requested,” and that “‘the
Title Transfer Tracking services should
be supported by means of the
nominations, quick responses and
scheduled quantities processes.” These
standards do not state that pipelines are
to support title transfer tracking only
with Title Transfer Tracking Service
Providers or Third Party Account
Administrators.® These standards
impose a general obligation on pipelines
to accommodate title transfer tracking at
pooling points through the nominations,
quick responses and scheduled
quantities processes.1® While other
standards do require pipelines to
accommodate title transfer tracking from
Third Party Account Administrators,
these standards do not provide that
Third Party Account Administrators and
Title Transfer Tracking Service
Providers are the sole parties from
whom pipelines are required to
accommodate title transfer nominations.
The ability to use Third Party Account
Administrators is an additional option
under the standards for obtaining title
transfer tracking services; the standards

9The only relevant issue in National Fuel’s
rehearing request relates to Third Party Account
Administrators, since the underlying assumption of
National Fuel’s rehearing is that the pipeline will
not be establishing a Title Transfer Tracking Service
Provider.

101 effect, the standards require pipelines to
process a nomination that reflects the movement of
gas from the pool of the party selling gas to the pool
of the purchaser. In the prior example, at P 4,
Producer A would be transporting gas from its Pool
to Marketer B’s pool.

do not make it the exclusive method of
obtaining title transfer tracking services,
nor do the standards specifically
preclude shippers or others from
undertaking the process of accounting
for title transfers themselves.11

11. Moreover, the standards define a
Third Party Account Administrator only
as “‘a Title Transfer Tracking Service
Provider other than the Transportation
Service Provider.”12 This definition
does not specifically define or limit who
can be a Third Party Account
Administrator, nor does it preclude a
shipper, pooler, point operator, or other
firm with a contract with the pipeline
from acting as a Third Party Account
Administrator only with respect to its
own sales. National Fuel fails to provide
citation to a specific definition of the
characteristics necessary qualify as a
Third Party Account Administrator, nor
does it explain why under the standards
any party, including a shipper, pooler,
point operator, cannot qualify as a Third
Party Account Administrator with
respect only to its own transactions. The
definition of Third Party Account
Administrator, therefore, is sufficiently
broad to include any party wanting to
account for its own title transfers and
supports the conclusion that pipelines
are required to process nominations
reflecting title transfers from any party
with a contractual relationship with the
pipeline.

12. National Fuel asserts that standard
1.2.19 (which provides that “[a] title
transfer Nomination is a nomination
line item requesting the service of Title
Transfer Tracking and is sent by an
Account Holder to a Title Transfer
Tracking Service Provider”’) and
standard 1.2.16 (which defines a Title
Transfer Tracking Service Provider as a
“party conducting the title transfer
tracking activity”’) support its view that
title transfer tracking nominations will
be made only to the Title Transfer
Tracking Service Provider, not the
pipeline. But these standards only
define the method by which shippers
choosing to use a Third Party Account
Administrator will communicate with
the Third Party Account Administrator;
the standards do not specifically state
that pipelines are required to process
title transfers only from Third Party
Account Administrators or that
pipelines can refuse to process title
transfers from shippers or other
parties.13

11No pipeline or party other than National Fuel
has contested the Commission’s interpretation of
the standards.

12 Standard 1.2.17.

13Indeed, as pointed out above, the standards
would not specifically preclude shippers, poolers,
or point operators from qualifying as Third Party
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13. National Fuel also asserts that an
interpretation requiring pipelines to
accept ‘“‘nominations * * * effecting
transfers of title” from all comers would
inappropriately require pipelines to
assume the role of a Title Transfer
Tracking Service Provider. However, as
the Commission stated in Order No.
587-0, under the standards, pipelines
are required only to process, on a non-
discriminatory basis, nominations to
reflect the in-place transfer of gas; they
are not required to provide the other
“accounting” services that constitute
title transfer tracking.1¢ Under the
standards, pipelines are required only to
process in-place title transfers using the
same nomination and confirmation
procedures used to process other
transportation nominations. National
Fuel moreover has not shown that
applying the same nomination processes
to title transfers is unduly burdensome.

14. The Commission also rejects
National Fuel’s proposed interpretation
of the standards because it would create
practical difficulties for shippers. On
some pipelines, the number of shippers
that want to conduct title transfers or
the overall number of such transactions
may not be sufficient to economically
support a third-party firm that offers
accounting services for title transfers.
Under National Fuel’s interpretation,
however, these shippers could be
precluded from transferring title at
pooling points even though they are
willing to account for those transfers
themselves.

15. In addition, National Fuel’s
interpretation of the standards ignores
the requirement in the Natural Gas
Act 15 and the Commission’s
regulations 16 that pipelines provide
services connected with interstate
transportation without undue
discrimination. Under National Fuel’s
interpretation, pipelines would be
discriminating in their handling of title
transfer nominations by processing such

Account Administrators in order to process their
own title transfers.

14 Standard 1.2.15 defines title transfer tracking as
the “process of accounting for the progression of
title changes from party to party.” (emphasis
added).

1515 U.S.C. 717c(b) (‘“no natural gas company
shall * * * (1) make or grant any undue preference
or advantage to any person or subject any person
to any undue prejudice or disadvantage, or (2)
maintain any unreasonable difference in rates,
charges, service, facilities, or in any other respect,
either as between localities or as between classes of
service”’).

1618 CFR 284.7 & 284.9 (“An interstate pipeline
or intrastate pipeline must provide such service
without undue discrimination, or preference,
including undue discrimination or preference in the
quality of service provided, the duration of service,
the categories, prices, or volumes of natural gas to
be transported, customer classification, or undue
discrimination or preference of any kind”).

nominations from Third Party Account
Administrators or Title Transfer
Tracking Service Providers, but refusing
to provide the same service for other
parties doing business on the pipelines.
In implementing and interpreting
NAESB’s standards, the standards need
to be interpreted in a way that is
consistent with the Natural Gas Act and
Commission regulations.?” The
Commission finds that requiring
pipelines to process title transfer
nominations on a non-discriminatory
basis is more consonant with its
statutory and regulatory obligations than
National Fuel’s interpretation.

16. National Fuel states that it
anticipates that it will raise its requested
clarifications with NAESB and suggests
that the Commission defer addressing
these issues until NAESB has an
opportunity to interpret the standards.
The Commission will not defer ruling
on National Fuel’s rehearing request.
Since the NAESB standards do not
compel or support National Fuel’s
reading, and National Fuel’s
interpretation raises issues regarding
compliance with statutory and
regulatory requirements, the
Commission finds that the requirement
in Order No. 587-0 that pipelines
process title transfer nominations with
all parties is more consistent with those
responsibilities.

The Commission orders: The request
for clarification is granted and the
request for rehearing is denied as
discussed in the body of the order.

By the Commission.
Magalie R. Salas,
Secretary.
[FR Doc. 02-19277 Filed 7-30-02; 8:45 am]
BILLING CODE 6710-01-P

17 See United Distribution Cos. v. FERC, 88 F.3d
1105, 1166 (D.C. Cir 1996), Independent Insurance
Agents v. Hawke, 211 F.3d 638, 643 (D.C. Cir. 2000)
(under the Chevron test, an agency’s interpretation
of a statute must be reasonable and consistent with
the statute’s purpose). See also Concrete Pipe and
Products v. Construction Laborers Pension Trust,
508 U.S. 602, 629 (statutes are to be construed to
avoid serious doubt of their constitutionality).

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 73
[Docket No. 00C-0929]

Listing of Color Additives Exempt
From Certification; Sodium Copper
Chlorophyllin; Confirmation of
Effective Date

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; confirmation of
effective date.

SUMMARY: The Food and Drug
Administration (FDA) is confirming the
effective date of June 20, 2002, for the
final rule that appeared in the Federal
Register of May 20, 2002 (67 FR 35429).
The final rule amended the color
additive regulations to provide for the
safe use of sodium copper chlorophyllin
as a color additive in citrus-based dry
beverage mixes.

DATES: Effective date confirmed: June
20, 2002.

FOR FURTHER INFORMATION CONTACT:
Aydin Orstan, Center for Food Safety
and Applied Nutrition (HFS-265), Food
and Drug Administration, 5100 Paint
Branch Pkwy., College Park, MD 20740,
202—418-3076.
SUPPLEMENTARY INFORMATION: In the
Federal Register of May 20, 2002 (67 FR
35429), FDA amended the color additive
regulations to add § 73.125 Sodium
copper chlorophyllin (21 CFR 73.125) to
provide for the safe use of sodium
copper chlorophyllin as a color additive
in citrus-based dry beverage mixes.
FDA gave interested persons until
June 19, 2002, to file objections or
requests for a hearing. The agency
received no objections or requests for a
hearing on the final rule. Therefore,
FDA finds that the effective date of the
final rule that published in the Federal
Register of May 20, 2002, should be
confirmed.

List of Subjects in 21 CFR Part 73

Color additives, Cosmetics, Drugs,
Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 321,
341, 342, 343, 348, 351, 352, 355, 361,
362, 371, 379e) and under authority
delegated to the Commissioner of Food
and Drugs (21 CFR 5.10), notice is given
that no objections or requests for a
hearing were filed in response to the
May 20, 2002, final rule. Accordingly,
the amendments issued thereby became
effective June 20, 2002.



49568

Federal Register/Vol. 67, No. 147/ Wednesday, July 31, 2002/Rules and Regulations

Dated: July 25, 2002.
Margaret M. Dotzel,
Associate Commissioner for Policy.
[FR Doc. 02—-19300 Filed 7-30-02; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 211, 226, 510, and 514
[Docket No. 88N-0038]

RIN 0910-AA02

Records and Reports Concerning
Experience With Approved New Animal
Drugs; Delay of Effective Date

AGENCY: Food and Drug Administration,
HHS.

ACTION: Interim final rule; delay of
effective date.

SUMMARY: The Food and Drug
Administration (FDA) is delaying the
effective date of an interim final rule
entitled ‘“Records and Reports
Concerning Experience With Approved
New Animal Drugs,” published in the
Federal Register of February 4, 2002 (67
FR 5046). The interim final rule
amended FDA’s regulations for records
and reports concerning experience with
approved new animal drugs, with an
effective date of August 5, 2002. FDA is
delaying the effective date so it can
submit and seek approval on the
information collection provisions of the
rule under the Paperwork Reduction Act
of 1995 and address comments received
on the interim final rule.

DATES: The effective date published at
67 FR 5046, February 4, 2002, is delayed
indefinitely. FDA will announce in the
Federal Register an effective date.

FOR FURTHER INFORMATION CONTACT:
Glenn Peterson, Center for Veterinary
Medicine (HFV-212), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—-0224, or
gpeterso@cvm.fda.gov.

Dated: July 25, 2002.
Margaret M. Dotzel,
Associate Commissioner for Policy.
[FR Doc. 02-19299 Filed 7-30-02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Parts 1310, 1313
[DEA-229F]
RIN 1117-AA65

Change of Address for Filing Chemical
Import/Export Declarations (DEA Form
486), Reports for the Importation or
Exportation of Tableting and
Encapsulating Machines, and Other
Related Reports

AGENCY: Drug Enforcement
Administration (DEA), Justice.
ACTION: Final rule.

SUMMARY: DEA is amending the Code of
Federal Regulations (CFR) to change the
address for filing certain required
reports. These reports include: Import/
Export Declarations, including
international transactions, for listed
chemicals (DEA Form 486); Reports for
the importation or exportation of
tableting and encapsulating machines
(not a DEA Form-486); Quarterly reports
on the importation or exportation of
listed chemicals when the DEA Form
486 is waived; Reports for the return of
exported listed chemicals or exported
tableting and encapsulating machines;
and Advance notices of importation for
transshipment or transfer of listed
chemicals. DEA is changing the address
in the CFR because the U.S. Postal
Service assigned DEA a new post office
box when the post office was relocated.
EFFECTIVE DATE: July 31, 2002.

FOR FURTHER INFORMATION CONTACT:
Patricia M. Good, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537,
Telephone (202) 307-7297.
SUPPLEMENTARY INFORMATION:

Why Is DEA Changing the Address for
Filing Certain Reports?

The U.S. Postal Service has assigned
DEA a new post office box number that
replaces the one listed in the Code of
Federal Regulations for filing certain
required reports. This occurred when
the U.S. Postal Service relocated the
post office. DEA does not have any
discretion concerning this change.

What Is the New Address?

DEA is revising Title 21, Code of
Federal Regulations, wherever it
mentions: P.O. Box 28346, Washington,
DC 2003s8.

The new address for filing the affected
reports is: P.O. Box 27284, Washington,
DC 2003s8.

With publication of this rule, all
reports must be sent to the new address.

What Reports Are Affected?

Title 21 of the Code of Federal
Regulations requires that certain reports
for listed chemicals and tableting and
encapsulating machines must currently
be filed with the Drug Enforcement
Administration at the old address (P.O.
Box 28346). The reporting requirements
are described in 21 CFR parts 1310 and
1313.

In 21 CFR part 1310, reports affected
by the address change include those for
the importation and exportation of
tableting and encapsulating machines
(21 CFR 1310.05(c)) and reports
concerning the return of exported
tableting or encapsulating machines (21
CFR 1310.06(g)).

In 21 CFR part 1313, the following
reports are affected by the address
change:

(1) DEA Form 486 for authorization to
import listed chemicals (21 CFR
1313.12(b));

(2) Quarterly reports on importations
of listed chemicals when the advance
notification is waived and no DEA Form
486 is required (21 CFR 1313.12(e));

(3) DEA Form 486 for authorization to
export listed chemicals (DEA
1313.21(b));

(4) Quarterly reports on exportation of
listed chemicals when the advance
notification is waived and no DEA Form
486 is required (21 CFR 1313.21(e));

(5) Reports concerning the return of
exported listed chemicals (21 CFR
1313.22(e));

(6) Advance notices of importation for
transshipment or transfer of listed
chemicals (21 CFR 1313.31(b)); and

(7) DEA Form 486s from brokers or
traders for authorization of international
transactions of listed chemicals (21 CFR
1313.32(b)(1)).

Regulatory Certifications

Administrative Procedure Act (5 U.S.C.
553)

An agency may find good cause to
exempt a rule from certain provisions of
the Administrative Procedure Act (5
U.S.C. 553), including notice of
proposed rulemaking and the
opportunity for public comment, if it is
determined to be unnecessary,
impracticable, or contrary to the public
interest. This rule pertains to agency
management, organization and
procedure. DEA has no discretion in the
change of the post office box number
and thus finds it unnecessary and
impracticable to permit public notice
and comment. Therefore, DEA is
publishing this document as a final rule.
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Further, as the change of address is
imminent, and since a delay in the
effective date of this regulation could
impede the timely receipt of required
reports by the regulated industry, DEA
finds there is good cause to make this
final rule effective immediately.

Regulatory Flexibility Act

The Deputy Assistant Administrator
hereby certifies that this rulemaking has
been drafted in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this regulation,
and by approving it certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities. This final rule
merely changes an address, permitting
industry to report to DEA in a timely
manner.

Executive Order 12866

The Deputy Assistant Administrator
further certifies that this rulemaking has
been drafted in accordance with the
principles in Executive Order 12866
Section 1(b). DEA has determined that
this is not a significant rulemaking
action. Therefore, this action has not
been reviewed by the Office of
Management and Budget.

Executive Order 12988

This regulation meets the applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law; nor
does it impose enforcement
responsibilities on any state; nor does it
diminish the power of any state to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the

economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Congressional Review Act

The Drug Enforcement
Administration has determined that this
action is a rule relating to agency
procedure and practice that does not
substantially affect the rights or
obligations of non-agency parties and,
accordingly, is not a “‘rule” as that term
is used by the Congressional Review Act
(Subtitle E of the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA)). Therefore, the
reporting requirement of 5 U.S.C.
Section 801 does not apply.

List of Subjects
21 CFR Part 1310

Drug traffic control, Exports, Imports,
Reporting and recordkeeping
requirements.

21 CFR Part 1313

Administrative practice and
procedure, Drug traffic control, Exports,
Imports, Reporting and recordkeeping
requirements.

For the reasons set out above, 21 CFR
parts 1310 and 1313 are amended as
follows:

PART 1310—[AMENDED]

1. The authority citation for part 1310
continues to read as follows:

Authority: 21 U.S.C. 802, 830, 871(b).

§1310.05 [Amended]

2. Section 1310.05(c) is amended by
removing the words “P.O. Box 28346”
and adding, in their place, the words
“P.0O. Box 27284

§1310.06 [Amended]

3. Section 1310.06(g) is amended by
removing the words “P.O. Box 28346”
and adding, in their place, the words
“P.O. Box 27284”.

PART 1313—[AMENDED]
4. The authority citation for part 1313

continues to read as follows:
Authority: 21 U.S.C. 802, 830, 871(b), 971.

§1313.12 [Amended]

5. Section 1313.12(b) and (e)
introductory text are amended by
removing the words “P.O. Box 28346”

and adding, in their place, the words
“P.0O. Box 27284”.

§1313.21 [Amended]

6. Section 1313.21(b) and (e)
introductory text are amended by
removing the words “P.O. Box 28346”
and adding, in their place, the words
“P.O. Box 27284”.

§1313.22 [Amended]
7. Section 1313.22(e) is amended by
removing the words “P.O. Box 28346”

and adding, in their place, the words
“P.0O. Box 27284”.

§1313.31 [Amended]

8. Section 1313.31(b) introductory
text is amended by removing the words
“P.0. Box 28346” and adding, in their
place, the words “P.O. Box 27284”.

§1313.32 [Amended]

9. Section 1313.32(b)(1) is amended
by removing the words “P.O. Box
28346” and adding, in their place, the
words “P.0O. Box 27284,

Dated: July 16, 2002.

Laura M. Nagel,

Deputy Assistant Administrator, Office of
Diversion Control.

[FR Doc. 02—19122 Filed 7-30-02; 8:45 am)]
BILLING CODE 4410-09-P

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 655
[FHWA Docket No. FHWA—-99-6190]
RIN 2125-AE67

Traffic Control Devices on Federal-Aid

and Other Streets and Highways; Color
Specifications for Retroreflective Sign

and Pavement Marking Materials

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Final rule.

SUMMARY: The FHWA is revising its
color specifications for retroreflective
signing materials. The current color
specifications used in traffic control
were developed in the late 1960’s. The
technological advances in the
manufacturing of signing and markings
materials and the measurement of color
have required the FHWA to revise and
expand the color specifications. This
revision includes daytime and nighttime
specifications for both assigned and
unassigned colors found in the Manual
on Uniform Traffic Control Devices
(MUTCD). The FHWA is adding
daytime and nighttime specifications for
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retroreflective pavement marking
materials. The materials are required to
provide the specified colors under the
identified measurement protocols
throughout service life.

EFFECTIVE DATE: This final rule is
effective August 30, 2002.

FOR FURTHER INFORMATION CONTACT: For
technical information: Mr. Ernest
Huckaby, Office of Transportation
Operations (HOTO), (202) 366—9064.
For legal information: Mr. Raymond
Cuprill, Office of the Chief Counsel
(HCC—40), (202) 366—1377, Federal
Highway Administration, 400 Seventh
Street, SW., Washington, D.C. 20590—
0001. Office hours are from 7:45 a.m. to
4:15 p.m., e.t., Monday through Friday,
except Federal holidays.
SUPPLEMENTARY INFORMATION:

Electronic Access

This document, the NPRM, and all
comments received may be viewed
online through the Document
Management System (DMS) at: http://
dms.dot.gov. The DMS is available 24
hours each day, 365 days each year.
Electronic submission and retrieval help
and guidelines are available under the
help section of the web site.

An electronic copy of this document
may also be downloaded by using a
computer, modem and suitable
communications software from the
Government Printing Office’s Electronic
Bulletin Board Service at (202) 512—
1661. Internet users may also reach the
Office of the Federal Register’s home
page at: http://www.nara.gov/fedreg and
the Government Printing Office’s web
page at: http://www.access.gpo.gov.

The current color specifications are
on file at the Office of the Federal
Register, 800 North Capitol Street, NW.,
7th Floor, Suite 700, Washington, DC
20408, and are available for inspection
and copying at the FHWA, Office of
Transportation Operations, Room 3408,
400 7th St., SW., Washington, DC
20590, as prescribed in 49 CFR part 7.

Background

This final rule is based on the
FHWA'’s notice of proposed rulemaking
(NPRM), Traffic Control Devices on
Federal-Aid and Other Streets and
Highways; Color Specifications for
Retroreflective Sign and Pavement
Marking Materials, published in the
Federal Register on December 21, 1999,
at 64 FR 71354. All comments received
in response to the NPRM have been
considered in adopting this final rule.
These comments are discussed in the
section entitled “Discussion of
Comments.”

The MUTCD is incorporated by
reference in 23 CFR 655.601. The color

specifications are found in the appendix
to subpart F of part 655.

The current specifications for the
color of retroreflective sign sheeting
were determined on the basis of
material available nearly 20 years ago.
Since then, new microprismatic
material has been commercially
available and the original CIE 1
Nluminant C has been replaced with CIE
Illuminant Dgs. In addition, an extensive
international effort is in progress to
specify the nighttime appearance of
retroreflective materials. Lastly,
expanding the specifications to include
fluorescent materials is also necessary at
this time since these materials are used
on several traffic signs. In addition to
revising the daytime color specifications
for retroreflective sign sheeting material
used primarily for traffic signs, color
specifications for pavement markings
and markers are included in this
revision.

Discussion of Comments

Interested persons were invited to
participate in the development of this
final rule by submitting written or
electronic comments on the NPRM to
FHWA Docket No. FHWA-99-6190 on
or before June 21, 2000. The FHWA
received 21 comments to the docket (6
from State and local DOTs; 7 from
industry; 4 from associations; 3 from
institutes/universities; and 1 Federal
agency). The FHWA received significant
comments that included concerns with
the availability and cost of the
laboratory equipment used, concerns
with the use of illuminant Degs for
evaluating the performance of
luminescent for fluorescent materials,
the use of luminescent luminance factor
(Yg) for fluorescent materials.

The FHWA believes the amount of
information presented in the tables
published in the NPRM may be
overwhelming in content and confusing.
The FHWA has placed the “luminance”
values in a separate table (i.e., 1a, 3a,
and 5a). It is important for users to
know that these sub-tables should be
read together in order to define the
correct color requirement.

Commenters recommended that
FHWA provide the appropriate
references for types of sheeting material
for retroreflective materials. A
breakdown of sheeting type has been
added as Table 1a.

Another concern identified through
several comments was the lack of
human factors research related to driver
recognition of sign colors. The
discussion of human factors research is
beyond the scope of this rulemaking and

1International Commission on Illumination.

will be addressed in the future. While
laboratory studies have indicated that
human observers require fairly small
color regions to achieve a high degree of
agreement (greater than 90 percent) for
color naming, there have been no
studies with forced choices. That is,
when presented with a variety of
samples spanning colors within a given
color region, responses will vary.
Additional studies are needed wherein
the observer is forced to choose between
specified color names to determine if
samples taken from near the allowable
color region boundaries might be
mistaken for a neighboring color.
Pending such studies, however, there
are no indications that the existing color
system should be modified. The color
regions in the final rule are not
significantly different from previously
defined color regions and should not be
changed without substantial indication
of inadequacy.

Several commenters recommended
that color specifications for the color
“fluorescent red”” be included in the
specifications. Fluorescent red was not
proposed in Tables 3 or 4 of the NPRM
and it is beyond the scope of this
rulemaking. However, this color will be
addressed in future rulemaking, which
will allow the public the opportunity to
comment on the proposed specification.

The FHWA adopts, with some
changes, the proposed Table 1 to Part
655, Subpart F, Daytime Color
Specification Limits for Retroreflective
Material with CIE 2 Degree Standard
Observer and 45/0 (0/45) Geometry and
CIE Standard Illuminant Des. The
American Society for Testing and
Materials (ASTM) sets industry
standards for defining daytime sign
color. It also established a standard
addressing color specifications. With
few exceptions, Table 1 is the same as
this standard.

The color specifications for “white”
have been adjusted from table 1,
proposed in the NPRM, which results in
a slight enlargement of the color region
in all directions. This slightly larger
color region will not result in loss of
color differentiation between white and
other colors as long as differences in the
daytime luminance factors are
maintained.

The color specifications for ““orange”
have been adjusted from the proposed
table by adjusting the red border which
allows a slightly shorter wavelength hue
line than that proposed in the NPRM.
This results in a slightly greater
separation between the red and orange
color regions which will aid in daytime
color recognition.

The “purple” color specifications
have been modified to reflect the colors
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actually in use. Several commenters
pointed out that specifying precise color
regions for unassigned colors may be
premature. Accordingly, a revised color
region, incorporating both the hues from
the initial proposal in the NPRM and
the existing commercial materials, are
recommended. As use of the materials is
further refined, the purple color box
may be optimized or even separated into
two distinct colors.

The “coral” and ““yellow-green” color
specifications have been removed from
this table. Several commenters
mentioned that there are no studies that
indicate yellow-green or coral are
effective signing colors. The FHWA has
adopted the color “fluorescent yellow-
green”’ for use with pedestrian, school,
and bicycle crossing warning signs and
has included color specifications in
Table 3.

The color “fluorescent coral” is being
proposed for use in incident
management and is being considered
under FHWA Docket No. FHWA-2001-
11159, published at 67 FR 35850 on
May 21, 2002.

In response to several docket
comments, we have removed the color
“black” from the table. Black sheeting
used in traffic control signage is not a
retroreflective product. Commercially
available vinyl elastomeric films meet
all the requirements for a high-contrast
legend material.

We have added Table 1a to part 655,
Subpart F, Daytime Luminance Factors
(percent) for Retroreflective Material
with CIE 2 Degree Standard Observer
and 45/0 (0/45) Geometry and CIE
Standard Illuminant Des, in order to be
consistent with the format found in
ASTM Standard Specification D4956—
012 which provides three separate tables
of daytime luminance factors (Y) for
retroreflective materials: One for ASTM
Types I, I, IIT and VI sheeting; one for
ASTM Types IV, VII, VIII, and IX; and
the third for ASTM Type V sheeting.
The different manufacturing techniques
for the various ASTM types have
resulted in varying luminance factors.
ASTM Type V is metallized
microprismatic retroreflecting material
used primarily for delineators. This
material is not the predominant daytime
signal, but provides a nighttime signal
for delineation.

The FHWA has adopted Table 2 to
part 655, Subpart F, Nighttime Color
Specification Limits for Retroreflective

2 ASTM Standard D4956—01a, Standard
Specification for Retroreflective Sheeting for Traffic
Control. Copies of this standard may be obtained by
contacting ASTM at ASTM International, 100 Barr
Harbor Drive, PO Box C700, West Conshohocken,
PA 19428-2959 or through the ASTM website
(www.astm.org).

Material With CIE 2 Degree Standard
Observer and Observation Angle of 0.33
Degrees, Entrance Angle of Plus 5
Degrees and CIE Standard Illuminant A,
with very minor changes. The color
specifications for the color “orange”
have been reordered and the two
missing coordinates for the color “red”
have been added. The color “coral” has
been removed from the table for reasons
given in the preamble discussion for
Table 1. At present there are no known
instruments available for field
measurement of nighttime color.

The FHWA has adopted Table 3 to
Part 655, Subpart F, Daytime Color
Specification Limits for Fluorescent
Retroreflective Material With CIE 2
Degree Standard Observer and 45/0 (0/
45) Geometry and CIE Standard
Iluminant Des. The contents of Tables
3 and 4 reflect the general comments
received in response to the docket. The
white boundaries for fluorescent colors
have been shifted closer to the
chromaticity diagram loci from those
positions proposed in the NPRM in
response to comments that color
saturation is as important as luminance
to achieve high conspicuity for colored
materials.

The FHWA has added Table 3a to Part
655, Subpart F, Daytime Luminance
Factors (Percent) for Fluorescent
Retroreflective Material With CIE 2
Degree Standard Observer and 45/0 (0/
45) Geometry and CIE Standard
MNluminant Des, which contains the
luminance factors found in Table 3
proposed in the NPRM for easier
recognition. Specifying the
requirements for high-conspicuity
(fluorescent) materials by using daytime
luminance factors under CIE Standard
Nluminants Des and Disp (analogous to
noontime and twilight) have been
extensively discussed with the ASTM.
There is disagreement over the use of
the fluorescent luminance factor (Yg) as
a material requirement since Yr cannot
be measured in the field at this time. As
an interim step, the FHWA is defining
high-conspicuity materials using a value
for the daytime luminance factor that
roughly equals 70 percent of the
MacAdam Limit 3 for a color near the
centroid of the color region. The
fluorescent luminance factor (Yg) for
high-conspicuity materials is provided
as a provision for quality control by
manufacturers, and is not recommended
as a measurement of materials

3The MacAdam Limit is the theoretical
maximum luminance factor achievable for a
reflective color under a given illuminant. Values
range from 100 percent, for ideal white, to 0 percent
for ideal black.

performance for acceptance or while in
service.

Table 4 to part 655, Subpart F,
Nighttime Color Specification Limits for
Fluorescent Retroreflective Material
With CIE 2 Degree Standard Observer
and Observation Angle of 0.33 Degree,
Entrance Angle of Plus 5 Degrees and
CIE Standard Illuminant A, is adopted
with only a slight re-ordering of the x,y
coordinates for consistency. At present
there are no known instruments
available for field measurement of
nighttime color.

Table 5 to part 655, Subpart F,
Daytime Color Specification Limits for
Retroreflective Pavement Marking
Material With CIE 2 Degree Standard
Observer and 45/0 (0/45) Geometry and
CIE Standard Illuminant Des, is adopted
with only a slight re-ordering of the x,y
coordinates for consistency.

Table 5a part 655, Subpart F, Daytime
Luminance Factors (Percent) for
Retroreflective Pavement Marking
Material With CIE 2Degree Standard
Observer and 45/0 (0/45) Geometry and
CIE Standard Illuminant Des, is added
and, for easier recognition, contains the
luminance factors found in the Table 5
proposed in the NPRM. The luminance
factor (Y) for white and yellow
pavement marking materials proposed
in the NPRM were significantly higher
than values typically measured on the
National Transportation Product
Evaluation Program test decks after a
fairly short period of time. The FHWA
deleted the column heading “Without
Glass Beads” as the materials should be
measured in the manner they are
intended to be used, which includes the
glass beads.

Table 6 to part 655, subpart F,
Nighttime Color Specification Limits for
Retroreflective Pavement Marking
Material with CIE 2 Degree Standard
Observer, Observation Angle of 1.05
Degrees, Entrance Angle of Plus 88.76
Degrees and CIE Standard Illuminant A,
is adopted in the final rule with a
modification to what was proposed in
the NPRM to the yellow pavement
marking materials. The proposed
specifications did not provide sufficient
separation between yellow and white,
leading to the potential loss of color
recognition at night. This specification
corrects that problem.

Executive Order 12866 (Regulatory
Planning and Review) and U.S. DOT
Regulatory Policies and Procedures

The FHWA has determined that this
action is not a significant regulatory
action within the meaning of Executive
Order 12866 or significant within the
meaning of the U.S. Department of
Transportation regulatory policies and
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procedures. The economic impact of
this rulemaking will be minimal.
Although the new specifications have
been revised to incorporate the latest
research, the basic criteria remain
essentially the same. These changes will
not adversely affect, in a material way,
any sector of the economy. In addition,
these changes will not interfere with
any action taken or planned by another
agency and will not materially alter the
budgetary impact of any entitlements,
grants, user fees, or loan programs.
Consequently, a full regulatory
evaluation is not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
FHWA has evaluated the effects of this
action on small entities and has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.
As stated above, although the FHWA
has amended this final rule to
incorporate the latest research, the basic
criteria remain essentially the same. For
these reasons, the FHWA certifies that
this action will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of
1995

This rule will not impose unfunded
mandates as defined by the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4, March 22, 1995, 109 Stat. 48).
This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year (2 U.S.C. 1531 et seq).

Executive Order 12630 (Taking of
Private Property)

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interface with Constitutionally
Protected Property Rights.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Executive Order 13045 (Protection of
Children)

We have analyzed this action under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not

an economically significant rule and
does not concern an environmental risk
to health or safety that may
disproportionately affect children.

Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, dated August 4, 1999, and the
FHWA has determined that this action
does not have sufficient federalism
implications to warrant the preparation
of a Federalism assessment. The FHWA
has also determined that this action will
not preempt any State law or State
regulation or affect the States’ ability to
discharge traditional State governmental
functions.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA) (44 U.S.C. 3501, et seq.),
Federal agencies must obtain approval
from the Office of Management and
Budget (OMB) for each collection of
information they conduct, sponsor, or
require through regulations. The FHWA
has determined that this action does not
contain collection of information
requirements for the purposes of the
PRA.

National Environmental Policy Act

The FHWA has analyzed this action
for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and has determined
that this action will not have any effect
on the quality of the environment.

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this action
under Executive Order 13175, dated
November 6, 2000, and believes that it
will not have substantial direct effects
on one or more Indian tribes; will not
impose substantial direct compliance
costs on Indian tribal governments; and
will not preempt tribal law. Therefore,
a tribal summary impact statement is
not required.

Executive Order 13211 (Energy Effects)

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That

Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a significant
energy action under that order because
it is not a significant regulatory action
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. Therefore, a Statement of Energy
Effects under Executive Order 13211 is
not required.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 655

Design standards, Grant programs—
transportation, Highways and roads,
Incorporation by reference, Signs,
Traffic regulations.

Issued on: July 23, 2002.
Mary E. Peters,
Federal Highway Administrator.

In consideration of the foregoing, the
FHWA is amending title 23, Code of
Federal Regulations, part 655, as set
forth below:

PART 655—[AMENDED]

1. The authority citation for part 655
continues to read as follows:

Authority: 23 U.S.C. 101(a), 104, 109(d),
114(a), 217, 315, and 402(a); 23 CFR 1.32;
and 49 CFR 1.48(b).

2. Revise the appendix to subpart F to
read as follows:

Appendix to Subpart F of Part 655—
Alternate Method of Determining the
Color of Retroreflective Sign Materials
and Pavement Marking Materials

1. Although the FHWA Color Tolerance
Charts depreciate the use of
spectrophotometers or accurate tristimulus
colorimeters for measuring the daytime color
of retroreflective materials, recent testing has
determined that 0/45 or 45/0
spectroradiometers and tristimulus
colorimeters have proved that the
measurements can be considered reliable and
may be used.

2. The daytime color of non-fluorescent
retroreflective materials may be measured in
accordance with ASTM Test Method E1349,
“Standard Test Method for Reflectance
Factor and Color by Spectrophotometry
Using Bidirectional Geometry” or ASTM Test
Method E 1347 (Replaces E97), “Standard
Test Method for Color and Color-Difference
Measurement by Tristimulus (Filter)
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Colorimetry.” The latter test method
specified bidirectional geometry for the
measurement of retroreflective materials. The
geometric conditions to be used in both test
methods are 0/45 or 45/0 circumferential
illumination or viewing. Uniplanar geometry
is not recommended for material types IV or
higher (designated microprismatic). The CIE
standard illuminant used in computing the
colorimetric coordinates shall be Dgs and the
2 Degree Standard CIE observer shall be used.
3. For fluorescent retroreflective materials
ASTM E991 may be used to determine the
chromaticity provided that the Des
illumination meets the requirements of E
991. This practice, however, allows only the
total luminous factor to be measured. The

fluorescent luminous factor must be
determined using bispectral fluorescent
colorimetry. Commercial instruments are
available which allow such determination.
Some testing laboratories are also equipped
to perform these measurements.

4. For nighttime measurements CIE
Standard Illuminant A shall be used in
computing the colorimetric coordinates and
the 2 Degree Standard CIE Observer shall be
used.

5. Average performance sheeting is
identified as Types I and II sheeting and high
performance sheeting is identified as Type
II. Super-high intensity sheeting is identified
as Types V, VI, and VII in ASTM D 4956.

6. The following nine tables depict the
1931 CIE Chromaticity Diagram x and y
coordinates for the corner points defining the
recommended color boxes in the diagram and
the daytime luminance factors for those
colors. Traffic control materials shall
maintain the colors and luminance factors
provided in the appropriate tables
throughout service. Lines drawn between
these corner points specify the limits of the
chromaticity allowed in the 1931
Chromaticity Diagram. Color coordinates of
samples that lie within these lines are
acceptable. For blue and green colors the
spectrum locus is the defining limit between
the corner points located on the spectrum
locus:

TABLE 1 TO APPENDIX TO PART 655, SUBPART F—DAYTIME COLOR SPECIFICATION LIMITS FOR RETROREFLECTIVE
MATERIAL WITH CIE 2° STANDARD OBSERVER AND 45/0 (0/45) GEOMETRY AND CIE STANDARD ILLUMINANT Des.

Chromaticity Coordinates
Color 1 2 3 4
X y X y y X X y
WHILE .o 0.303 0.300 0.368 0.366 0.340 0.393 0.274 0.329
R e 0.648 0.351 0.735 0.265 0.629 0.281 0.565 0.346
L@ ] =T o T 0.558 0.352 0.636 0.364 0.570 0.429 0.506 0.404
BrOWN oo 0.430 0.340 0.430 0.390 0.518 0.434 0.570 0.382
YOIOW it 0.498 0.412 0.557 0.442 0.479 0.520 0.438 0.472
GIBEN it 0.026 0.399 0.166 0.364 0.286 0.446 0.207 0.771
BlIUE oo 0.078 0.171 0.150 0.220 0.210 0.160 0.137 0.038
LIght BIUE ... 0.180 0.260 0.240 0.300 0.270 0.260 0.230 0.200
PUIPIE e 0.300 0.064 0.320 0.200 0.550 0.300 0.600 0.202
TABLE 1A TO APPENDIX TO PART 655, SUBPART F—DAYTIME LUMINANCE FACTORS (%) FOR RETROREFLECTIVE
MATERIAL WITH CIE 2° STANDARD OBSERVER AND 45/0 (0/45) GEOMETRY AND CIE STANDARD ILLUMINANT Des.
Daytime Luminance Factor (Y %) by ASTM Type
Color Types |, 11, 1l and VI Types 1V, VII, and VIII Type V

Minimum Maximum Minimum Maximum Minimum Maximum
White . 27 | 40 | s 1S5 | s
Red ....... 2.5 12 3.0 15 25 11
Orange . 14 30 12 30 7.0 25
Brown ... 4.0 9.0 1.0 6.0 1.0 9.0
Yellow ... 15 45 24 45 12 30
Green ... 3.0 9.0 3.0 12 2.5 11
Blue ...... 1.0 10 1.0 10 1.0 10
Light Blue . 12 40 18 40 8.0 25
PUPIE oo 2.0 10 2.0 10 2.0 10

TABLE 2 TO APPENDIX TO PART 655, SUBPART F—NIGHTTIME COLOR SPECIFICATION LIMITS FOR RETROREFLECTIVE MA-
TERIAL WITH CIE 2° STANDARD OBSERVER AND OBSERVATION ANGLE OF 0.33°, ENTRANCE ANGLE OF +5° AND CIE

STANDARD ILLUMINANT A.

Chromaticity Coordinates

Color 1 2 3 4
X y X y X y X y
0.475 0.452 0.360 0.415 0.392 0.370 0.515 0.409
0.650 0.348 0.620 0.348 0.712 0.2550 0.735 0.265
0.595 0.405 0.565 0.405 0.613 0.355 0.643 0.355
0.595 0.405 0.540 0.405 0.570 0.365 0.643 0.355
0.513 0.487 0.500 0.4700 0.545 0.425 0.572 0.425
0.007 0.570 0.200 0.500 0.322 0.590 0.193 0.782
0.33 0.370 0.180 0.370 0.230 0.240 0.091 0.133

Chromaticity coordinates are yet to be determined.
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TABLE 2 TO APPENDIX TO PART 655, SUBPART F—NIGHTTIME COLOR SPECIFICATION LIMITS FOR RETROREFLECTIVE MA-
TERIAL WITH CIE 2° STANDARD OBSERVER AND OBSERVATION ANGLE OF 0.33°, ENTRANCE ANGLE OF +5° AND CIE

STANDARD ILLUMINANT A.—Continued

Color

Chromaticity Coordinates

2

3

X

y

X

y

Chromaticity coordinates are yet to be determined.

Note: Materials used as High-Conspicuity, Retroreflective Traffic Signage Materials shall meet the requirements for Daytime Color Specifica-
tion Limits, Daytime Luminance Factors and Nighttime Color Specification Limits for Fluorescent Retroreflective Material, as described in Tables

3, 3a, and 4, throughout the service life of the sign.

TABLE 3 TO APPENDIX TO PART 655, SUBPART F—DAYTIME COLOR SPECIFICATION LIMITS FOR FLUORESCENT
RETROREFLECTIVE MATERIAL WITH CIE 2° STANDARD OBSERVER AND 45/0 (0/45) GEOMETRY AND CIE STANDARD

ILLUMINANT Des.

Chromaticity Coordinates

Color 1 2 3 4
X y X y X y X y
Fluorescent Orange ........cccoceevevriieenieineenee e 0.583 0.416 0.535 0.400 0.595 0.351 0.645 0.355
Fluorescent Yellow . 0.479 0.520 0.446 0.483 0.512 0.421 0.557 0.442
Fluorescent YellOW-Green ......cccccoeccuvvveveeeiiiiiiiineeeeeeiiiens 0.387 0.610 0.369 546 428 496 0.460 0.540
Fluorescent Green ..........ccceeeveeeeiiiiee i s 0.210 0.770 0.232 0.656 0.320 0.590 0.320 0.675

TABLE 3A TO APPENDIX TO PART 655, SUBPART F—DAYTIME LUMINANCE FACTORS (%) FOR FLUORESCENT
RETROREFLECTIVE MATERIAL WITH CIE 2° STANDARD OBSERVER AND 45/0 (0/45) GEOMETRY AND CIE STANDARD

ILLUMINANT Des.

Luminance Factor Limits (Y)

Color
Min Max Ye*
Fluorescent Orange .... 25 None 15
Fluorescent Yellow ........ 45 None 20
Fluorescent Yellow-Green . 60 None 20
[ (VLo (Yot o A ] =T=T o E PO UPUPPPPRN 20 30 12

*Fluorescence luminance factors (YF) are typical values, and are provided for quality assurance purposes only. YF

measure of performance during service.

shall not be used as a

TABLE 4 TO APPENDIX TO PART 655, SUBPART F—NIGHTTIME COLOR SPECIFICATION LIMITS FOR FLUORESCENT
RETROREFLECTIVE MATERIAL WITH CIE 2° STANDARD OBSERVER AND OBSERVATION ANGLE OF 0.33°, ENTRANCE
ANGLE OF +5° AND CIE STANDARD ILLUMINANT A.

Chromaticity Coordinates

Color 1 2 3
X y X y X y X y
Fluorescent Orange ..........coceeveviiiieniieneenie e 0.625 0.375 0.589 0.376 0.636 0.330 0.669 0.331
Fluorescent Yellow ............ 0.554 0.445 0.526 0.437 0.569 0.394 0.610 0.390
Fluorescent Yellow-Green . 0.480 0.520 0.473 0.490 0.523 0.440 0.550 0.449
FIUOrescent GreeN .........ccceevveverienineene e 0.007 0.570 0.200 0.500 0.322 0.590 0.193 0.782

TABLE 5 TO APPENDIX TO PART 655, SUBPART F—DAYTIME COLOR SPECIFICATION LIMITS FOR RETROREFLECTIVE PAVE-
MENT MARKING MATERIAL WITH CIE 2° STANDARD OBSERVER AND 45/0 (0/45) GEOMETRY AND CIE STANDARD IL-

LUMINANT Des.

Chromaticity Coordinates

Color 1 2 3
X y X y X y X y
WL ettt ettt saaeeaae e 0.355 0.355 0.305 0.305 0.285 0.325 0.335 0.375
YEIIOW oottt e 0.560 0.440 0.490 0.510 0.420 0.440 0.460 0.400
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TABLE 5 TO APPENDIX TO PART 655, SUBPART F—DAYTIME COLOR SPECIFICATION LIMITS FOR RETROREFLECTIVE PAVE-
MENT MARKING MATERIAL WITH CIE 2° STANDARD OBSERVER AND 45/0 (0/45) GEOMETRY AND CIE STANDARD IL-

LUMINANT Dgs.—Continued

Chromaticity Coordinates
Color 1 2 3 4
X y X y X y X y
0.480 0.300 0.690 0.315 0.620 0.380 0.480 0.360
0.105 0.100 0.220 0.180 0.200 0.260 0.060 0.220

TABLE 5A TO PART 655, SUBPART F—DAYTIME LUMINANCE FACTORS (%) FOR RETROREFLECTIVE PAVEMENT MARKING
MATERIAL WITH CIE 2° STANDARD OBSERVER AND 45/0 (0/45) GEOMETRY AND CIE STANDARD |LLUMINANT Degs.

Luminance Factor (Y%)
Color
Minimum Maximum
35
25
6 15
5 14

TABLE 6 TO APPENDIX TO PART 655, SUBPART F—NIGHTIME COLOR SPECIFICATION LIMITS FOR RETROREFLECTIVE PAVE-
MENT MARKING MATERIAL WITH CIE 2° STANDARD OBSERVER, OBSERVATION ANGLE OF 1.05°, ENTRANCE ANGLE
OF +88.76° AND CIE STANDARD ILLUMINANT A.

Chromaticity Coordinates
Color 1 2 3 4
X y X y X y X y
WHIE . 0.480 0.410 0.430 0.380 0.405 0.405 0.455 0.435
YOIOW ittt 0.575 0.425 0.508 0.415 0.473 0.453 0.510 0.490

Note: Luminance factors for retroreflective pavement marking materials are for materials as they are intended to be used. For paint products,
that means inclusion of glass beads and/or other retroreflective components.

[FR Doc. 02—19140 Filed 7—-30-02; 8:45 am)]
BILLING CODE 4910-22-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD07-02-094]

Drawbridge Operation Regulations;
Flagler Memorial, Atlantic Intracoastal
Waterway, Palm Beach, Palm Beach
County, FL

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Seventh
Coast Guard District, has approved a
deviation from the regulations
governing the operation of the new
Flagler Memorial bridge across the
Atlantic Intracoastal Waterway in Palm
Beach, Florida. This deviation allows
the drawbridge owner to only open one

leaf of the bridge from 9:30 a.m. until
3:30 p.m., from July 29, 2002 until
August 1, 2002 to complete emergency
repairs to the bascule leaves.

DATES: This deviation is effective from
9:30 a.m. on, July 29, 2002 until 3:30
p-m. on August 1, 2002.

ADDRESSES: Material received from the
public, as well as comments indicated
in this preamble as being available in
the docket, are part of docket [CGD07—
02—094] and are available for inspection
or copying at Commander (obr), Seventh
Coast Guard District, 909 S.E. 1st
Avenue, Room 432, Miami, FL 33131
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: MTr.
Barry Dragon, Chief, Operations Section,
Seventh Coast Guard District, Bridge
Branch at (305) 415—6743.
SUPPLEMENTARY INFORMATION: The
Florida Department of Transportation
requested on July 22, 2002, that the
Coast Guard temporarily allow the
Flagler Memorial bridge to only open a
single leaf of the bridge from 9:30 a.m.
until 3:30 p.m., from July 29, 2002 until

August 1, 2002. This temporary
deviation from the existing bridge
regulations is necessary to effect
emergency repairs to the bascule leaves.
The Flagler Memorial bridge has a
horizontal clearance of 40 feet between
the fender and the single down span.

The District Commander has granted
a temporary deviation from the
operating requirements listed in 33 CFR
117.5 to allow the owner to complete
emergency repairs to the bascule leaves.
Under this deviation, the Flagler
Memorial bridge need only open a
single leaf of the bridge from 9:30 a.m.
until 3:30 p.m., from July 29, 2002 until
August 1, 2002.

Dated: July 24, 2002.
Greg Shapley,
Chief, Bridge Administration, Seventh Coast
Guard District.
[FR Doc. 02—19356 Filed 7—30-02; 8:45 am)]

BILLING CODE 4910-15-P
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGD01-02-091]

Drawbridge Operation Regulations:
Passaic River, NJ

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Amtrak Dock Bridge,
mile 5.0, across the Passaic River at
Harrison, New Jersey. This temporary
deviation will allow the bridge to
remain closed to navigation from 9 p.m.
on July 26, 2002 through 5 a.m. on July
29, 2002, and from 9 p.m. on August 2,
2002 through 5 a.m. on August 5, 2002.
This temporary deviation is necessary to
facilitate repairs at the bridge.

DATES: This deviation is effective from
9 p.m. on July 26, 2002 through 5 a.m.
on August 5, 2002.

FOR FURTHER INFORMATION CONTACT: Joe
Arca, Project Officer, First Coast Guard
District, at (212) 668—-7165.

SUPPLEMENTARY INFORMATION: The bridge
owner, National Passenger Railroad
Corporation (Amtrak), requested a
temporary deviation from the
drawbridge operating regulations to
facilitate necessary maintenance, to
install new miter rails, bridge blocks,
and other general maintenance, at the
bridge. The performance of these repairs
require the bridge to remain in the
closed position.

Although the bridge owner did not
provide the required thirty days notice
to the Coast Guard prior to the effective
date of this temporary deviation, the
Coast Guard has approved this deviation
because this work must be performed
with undue delay to insure continued
safe reliable operation of the bridge.

Under this temporary deviation the
Amtrak Dock Bridge may remain closed
to vessel traffic from 9 p.m. on July 26,
2002 through 5 a.m. on July 29, 2002,
and from 9 p.m. on August 2, 2002
through 5 a.m. on August 5, 2002.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: July 22, 2002.
V.S. Crea,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 02-19358 Filed 7-30-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD09-02-007]
RIN 2115-AA97

Security Zones; Captain of the Port
Milwaukee Zone, Lake Michigan

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing two permanent security
zones on the navigable waters of Lake
Michigan in the Captain of the Port
Milwaukee Zone. These security zones
are necessary to protect the nuclear
power plants and water intake cribs
from possible sabotage or other
subversive acts, accidents, or possible
acts of terrorism. These zones are
intended to restrict vessel traffic from a
portion of Lake Michigan.

DATES: This rule is effective July 31,
2002.

ADDRESSES: You may mail comments
and related material to U.S. Coast Guard
Marine Safety Office Milwaukee, 2420
South Lincoln Memorial Drive,
Milwaukee, WI 53207.

Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, are part of
docket CGD09-02—-007 and are available
for inspection or copying at Marine
Safety Office Milwaukee, between 7
a.m. and 3:30 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Marine Science Technician Chief David
McClintock, U.S. Coast Guard Marine
Safety Office Milwaukee, at (414) 747—
7155.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 18, 2002, we published a
notice of proposed rulemaking (NPRM)
entitled “Security Zones; Captain of the
Port Milwaukee Zone, Lake Michigan”
in the Federal Register (67 FR 19142).
We received 14 letters and 2 petitions
commenting on the proposed rule. No
public hearing was requested, and none
was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The permanent security zones
being established by this rulemaking are
smaller in size than the temporary
security zones currently in effect. By
immediately implementing the smaller
zone size, we will be relieving some of
the burden placed on the public by a
larger security zone.

Background and Purpose

On September 11, 2001, the United
States was the target of coordinated
attacks by international terrorists
resulting in catastrophic loss of life, the
destruction of the World Trade Center,
significant damage to the Pentagon, and
tragic loss of life. National security and
intelligence officials warn that future
terrorists attacks are likely.

This regulation establishes two
permanent security zones for the
following facilities:

(1) Point Beach nuclear power plant,
and

(2) Kewaunee nuclear power plant.

These security zones are necessary to
protect the public, facilities, and the
surrounding area from possible sabotage
or other subversive acts. All persons
other than those approved by the
Captain of the Port Milwaukee, or his
authorized representative, are
prohibited from entering or moving
within the zones. The Captain of the
Port Milwaukee may be contacted via
VHF Channel 16 for further instructions
before transiting through the restricted
area. The Captain of the Port
Milwaukee’s on-scene representative
will be the patrol commander. In
addition to publication in the Federal
Register, the public will be made aware
of the existence of these security zones,
their exact locations, and the
restrictions involved via Local Notice to
Mariners and the Broadcast Notice to
Mariners.

Discussion of Comments and Changes

During the public comment period,
we received 14 letters. All expressed
concern that the security zone would
exclude fishermen from a good fishing
area and that the security zone would
do little to prevent acts of terrorism.

One letter was a form comment signed
by 129 individuals stating that a no-
fishing, no-boating zone, marked by
buoys, will help to deter a terrorist
attack. However, the ban will prevent
fishermen from enjoying good fishing in
that area. Another letter was a form
comment signed by 145 individuals
stating that the current level of security
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is sufficient and that they would like to
see the area open to fishermen.

The Captain of the Port Milwaukee
has carefully weighed security concerns
versus public access in the decision to
establish security zones. The security
zones create a clear area in which
unauthorized persons are readily
detectable. This area, coupled with
regular Coast Guard patrols, the
assistance of state, local, and the nuclear
power plant security personnel, all help
to create an area to detect and respond
to unauthorized individuals.

Thirteen comments indicated that
recreational boaters are being deprived
of good fishing areas and a beach area
for families and tourists to enjoy. Due to
the events of September 11, 2001, both
nuclear power plants have already taken
steps that prohibit access to beach and
park areas. These steps include
prohibiting beach and park access,
posting signs, and regular roaming
patrols. Nuclear plants are critical
infrastructure throughout the country,
providing electricity to millions of
homes and cities. In addition, the plants
pose a significant radiological hazard
should their structural integrity be
compromised. The Captain of the Port
Milwaukee has determined that the best
practice to ensure the safety of these
facilities is to provide a clear area in
which no vessels or persons are allowed
access without specific permission from
the Captain of the Port Milwaukee.

One comment was from a local
charter boat captain who was concerned
about the impact the security zones
would have on the local charter fleet.
The Captain of the Port Milwaukee has
taken every step possible to minimize
the impact of the permanent security
zones by decreasing the size from that
of the temporary security zone. The
permanent security zone sizes were
carefully considered and balance the
safety and security of the facility versus
access to the area. The permanent zone
size, while smaller than the temporary
zone size, continues to provide a clear
area in which to detect persons or
vessels while providing for traditional
use around the security zones.

The Captain of the Port Milwaukee
feels that this action is currently
necessary until there is domestic
security intelligence to indicate
otherwise. As circumstances allow, the
Captain of the Port Milwaukee may take
steps to relieve the burden imposed on
the public by allowing general access,
reducing the zone size, or deactivating
the security zones. However, this final
rule remains unchanged from the
proposed rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

These security zones will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. Our rule will not
obstruct the regular flow of commercial
traffic and will allow vessel traffic to
pass around the security zone. In
addition, in the event that is may be
necessary, prior to transiting
commercial vessels can request
permission from the Captain of the Port
Milwaukee to transit through the zone.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. No comments or questions
were received from any small
businesses.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
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responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2—-1,
paragraph (34) (g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05—1(g], 6.04—1, 6.04—6, and 160.5;
49 CFR 1.46.

§8165.T09-109 and 165T09-110
[Removed]

2. Remove §§ 165.T09-109 and
165.T09-110.

3. Add §165.916 to read as follows:

§165.916 Security Zones; Captain of the
Port Milwaukee Zone, Lake Michigan.

(a) Location. The following are
security zones:

(1) Kewaunee. All navigable waters of
Western Lake Michigan encompassed by
a line commencing from a point on the
shoreline at 44° 20.647 N, 087° 31.980
W, then easterly to 44° 20.647 N, 087°
31.886 W, then southerly to 44° 20.391
N, 087° 31.866 W, then westerly to 44°
20.391 N, 087° 32.067 W, then northerly
following the shoreline back to the point
of origin. All coordinates are based
upon North American Datum 1983.

(2) Point Beach. All navigable waters
of Western Lake Michigan encompassed
by a line commencing from a point on
the shoreline at 44° 17.06 N, 087° 32.15
W, then northeasterly to 44° 17.12 N,
087° 31.59 W, then southeasterly to 44°
16.48 N, 087° 31.42 W, then
southwesterly to 44° 16.42 N, 087° 32.02
W, then northwesterly along the
shoreline back to the point of origin. All
coordinates are based upon North
American Datum 1983.

(b) Regulations. (1) In accordance
with § 165.33, entry into this zone is
prohibited unless authorized by the
Coast Guard Captain of the Port
Milwaukee. Section 165.33 also
contains other general requirements.

(2) Persons desiring to transit the area
of the security zone may contact the
Captain of the Port at telephone number
(414) 747-7155 or on VHF-FM Channel
16 to seek permission to transit the area.
If permission is granted, all persons and
vessels shall comply with the
instructions of the Captain of the Port or
his or her designated representative.

(c) Authority. In addition to 33 U.S.C.
1231 and 50 U.S.C. 191, the authority
for this section includes 33 U.S.C. 1226.

Dated: July 19, 2002.

M.R. Devries,

Commander, U.S. Coast Guard, Captain of
the Port Milwaukee.

[FR Doc. 02-19354 Filed 7-26-02; 4:02 pm]
BILLING CODE 4910-15-U

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165

[COTP San Francisco Bay 02-008]

RIN 2115-AA97

Safety Zone; North Pacific Ocean, Gulf

of the Farallones, offshore of San
Francisco, CA

AGENCY: Coast Guard, DOT.

ACTION: Temporary final rule; change in
effective period.

SUMMARY: The Coast Guard is revising
the effective period of a temporary
safety zone in the Gulf of the Farallones,
North Pacific Ocean, surrounding the
site of a sunken freight vessel, JACOB
LUCKENBACH, from which the Coast
Guard and other government agencies
are removing oil trapped inside the
wreck. The purpose of this safety zone
is to protect persons and vessels from
hazards associated with oil removal
operations. Persons and vessels are
prohibited from entering into or
transiting through the safety zone unless

authorized by the Captain of the Port, or
his designated representative.

DATES: The amendment to § 165.T11—
082(c) in this rule is effective July 25,
2002. Section 165.T11-082, added at 67
FR 39600, June 10, 2002, effective from
11:59 p.m. PDT on May 14, 2002 to
11:59 p.m. PDT July 31, 2002, as
amended in this rule, is extended in
effect to 11:59 p.m. PDT on September
30, 2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket [COTP San
Francisco Bay 02—008] and are available
for inspection or copying at U.S. Coast
Guard Marine Safety Office San
Francisco Bay, Building 14, Coast Guard
Island, Alameda, California 94501-5100
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Ross Sargent, U.S. Coast
Guard Marine Safety Office San
Francisco Bay, at (510) 437—-3073.

SUPPLEMENTARY INFORMATION:
Regulatory Information

On June 10, 2002, we published a
temporary final rule (TFR) titled “Safety
Zone; North Pacific Ocean, Gulf of the
Farallones, offshore of San Francisco,
CA” in the Federal Register (67 FR
39598) under § 165.T11-082. It has been
in effect since May 14, 2002 and is set
to expire 11:59 p.m. PDT on July 31,
2002.

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing a NPRM. The original
TFR was urgently required because once
it was decided that oil removal was the
most prudent means of protecting
against future discharges from the
sunken vessel, it was determined that
publishing a NPRM and delaying the
effective date of the safety zone would
be contrary to the public interest. As of
today, the need for this safety zone still
exists because inclement weather has
thwarted oil removal operations for
several weeks and thus much of the oil
has yet to be removed from the vessel.
Accordingly, using the same rationale
that was used for the original TFR,
publishing a NPRM and delaying the
effective date would be contrary to the
public interest since the oil removal
operations necessitating this safety zone
would likely terminate before the
rulemaking process was complete.

For the same reasons stated above,
under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
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days after publication in the Federal
Register.

Background and Purpose

In November of 2001, the Coast Guard
and other cognizant government
agencies began receiving reports of oiled
birds washing ashore along the
California coastline between Monterey
and Sonoma counties. Weeks of
searching for surface sheens yielded
negative results and prompted
responding government agencies to
consider sunken vessels in the area as
possible sources of the contaminating
oil. By February 2002, responding
agencies identified the sunken freight
vessel JACOB LUCKENBACH as the
most probable source and began
deploying camera-equipped remotely
operated vehicles (ROVs) in order to
view the sunken vessel. During this
period, the Coast Guard learned that
recreational and commercial divers had
been diving on or were planning to dive
on the sunken vessel while responding
agencies were conducting the on-scene
investigation. In February 2002, the
Coast Guard established a temporary
safety zone in the navigable waters
surrounding the JACOB LUCKENBACH
in order to protect persons and vessels
from hazards associated with the
investigation operations. That
temporary safety zone expired at the
end of April 2002.

The Coast Guard and other
government agencies have reviewed the
results of the investigation and have
determined that removal of the oil from
within the JACOB LUCKENBACH is the
most prudent means of protecting
against future oil discharges. Removal of
the oil will require several surface and
submersible vessels and associated
equipment, all of which present
hazards, particularly collision dangers,
to persons and vessels in the area. As of
today, the need for this safety zone still
exists because inclement weather has
thwarted oil removal operations for
several weeks and thus much of the oil
has yet to be removed from the vessel.
This temporary final rule will extend
this safety zone that was set to expire
July 31, 2002 for 2 months—from July
31, 2002, to September 30, 2002.

Discussion of Rule

In order to continue facilitating safe
oil removal operations and to guard
against the possibility of an accidental
discharge of a large quantity of oil into
the environment, the Coast Guard is
extending the current temporary safety
zone in the navigable waters
surrounding the sunken vessel. The
safety zone encompasses all waters from
the surface of the ocean to the bottom

within a one nautical mile radius
centered at 37°40.38' N, 122°47.59' W,
the approximate position of the JACOB
LUCKENBACH. Entry into, transit
through or anchoring in this zone by
persons, vessels or ROVs is prohibited,
unless authorized by the Captain of the
Port, or his designated representative.
The requirements of this safety zone do
not apply to deep draft vessels transiting
within the Offshore Traffic Separation
Scheme.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).
Due to the continued short duration and
limited geographic scope of the safety
zone, the Coast Guard expects the
economic impact of this rule to be so
minimal that full regulatory evaluation
under paragraph 10 (e) of the regulatory
policies and procedures of DOT is
unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. §601-612), we must consider
whether this rule will have a significant
economic impact on a substantial
number of small entities. “Small
entities” may include small businesses
and not-for-profit organizations that are
not dominant in their respective fields,
and governmental jurisdictions with
populations less than 50,000.

For these reasons and the reasons
stated in the Regulatory Evaluation
section above, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Assistance For Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), the Coast Guard offers to assist
small entities in understanding the rule
so that they could better evaluate its

effects on them and participate in the
rulemaking process. If your small
business or organization is affected by
this rule and you have questions
concerning its provisions or options for
compliance, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT for assistance in understanding
this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
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minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation because
we are establishing a safety zone. A
“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

Regulation

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05—1(g), 6.04—1, 6.04—6, and 160.5;
49 CFR 1.46.

2. Revise § 165.T11-082 to read as
follows:

§165.T11-082 Safety Zone: North Pacific
Ocean, Gulf of the Farallones, offshore of
San Francisco, CA.

* * * * *

(c) Effective period. This section is
effective at 11:59 p.m. PDT on May 14,
2002 and will terminate at 11:59 p.m.
PDT on September 30, 2002. If the need
for the safety zone ends prior to the
scheduled termination time, the Captain
of the Port will cease enforcement of the
safety zone and will announce that fact
via Broadcast Notice to Mariners.

* * * * *

Dated: July 25, 2002.
L. L. Hereth,

Captain, U.S. Coast Guard, Captain of the
Port, San Francisco Bay.

[FR Doc. 02-19355 Filed 7-26—-02; 4:03 pm]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD01-01-155]
RIN 2115-AA97

Safety Zone: Vessel Launches, Bath
Iron Works, Kennebec River, Bath,
Maine

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a 150-yard radius safety
zone around the Bath Iron Works
facility dry dock in Bath, Maine to be
activated when the dry dock is deployed
and positioned in its dredged basin hole
near the center of the Kennebec River.
This safety zone is needed to protect the
maritime community from the possible
hazards to navigation associated with
positioning a 700-foot dry dock near the
center of the river to launch and recover
large vessels.

DATES: This rule is effective August 1,
2002.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD01-01-155 and are available

for inspection or copying at Marine
Safety Office Portland, 103 Commercial
Street, Portland, Maine 04101 between 8
a.m. and 4 p.m., Monday through
Friday, except Federal Holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (Junior Grade) R. F. Pigeon,
Port Operations Department, Captain of
the Port, Portland, Maine at (207) 780—
3251.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On December 26, 2001, we published
a notice of proposed rulemaking
(NPRM) entitled ““Safety Zone; Vessel
Launches, Bath Iron Works, Kennebec
River, Bath, ME” in the Federal Register
(66 FR 66380). We received no letters
commenting on the proposed rule. No
public hearing was requested, and none
was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Any delay in the establishment
of this rule would be contrary to the
public interest as this safety zone is
necessary immediately to ensure the
safety of the maritime community
during vessel launches currently
scheduled for the beginning of August.
Bath Iron Works has informed the Coast
Guard that they will be using the dry
dock several times in the near future,
beginning August 2, 2002, as they
complete work on several large vessels.
It is necessary to make this rule effective
in less than 30 days after publication in
order to protect the maritime
community from the possible hazards to
navigation associated with positioning a
700-foot dry dock near the center of the
Kennebec River to launch and recover
large vessels.

Background and Purpose

The Bath Iron Works facility in Bath,
Maine acquired a 700-foot dry dock to
aid in vessel launchings and repairs.
This dry dock needs to be pulled away
from shore and placed in a dredged
basin near the center of the Kennebec
River, approximately 0.5 nm south of
the new Bath-Woolwich Bridge and just
to the east of Trufant Ledge, in order to
submerge and be able to launch and
recover vessels. To accomplish this a
series of permanent anchors and
submerged chains in the river is used.
It is necessary to restrict vessel
movement in this area during
deployment to protect mariners from
this system and any associated vessels
involved with the deployment.

This rule establishes a permanent
moving safety zone around the dry dock
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when it is being moved from its moored
position at the Bath Iron Works facility
to its deployed location in the dredged
basin of the Kennebec River, and from
its deployed location back to its
mooring.

This rule also establishes a permanent
safety zone around the dry dock while
it is in its deployed position in the
waters of the Kennebec River. This
safety zone restricts entry into the
waters of the Kennebec River within a
150-yard radius of the dry dock. This
safety zone is needed to protect the
maritime community from the possible
dangers and hazards to navigation
associated with positioning a 700-foot
dry dock near the center of the
Kennebec River to launch and recover
large vessels.

Discussion of Comments and Changes

The Coast Guard received no
comments for this rulemaking. Only one
change has been made to the proposed
rule in this final rulemaking. The NPRM
for this rule proposed to redesignate 33
CFR §165.103 as § 165.108 and
designate this rule as § 165.103. The
Coast Guard, in the interim, has revised
§ 165.103. Rather than moving and
revising § 165.103 we will add a new
section designated as § 165.104.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant”” under the regulatory
policies and procedures of the
Department of Transportation (DOT)(44
FR 11040, February 26, 1979). The Coast
Guard expects the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary for
the following reasons: This safety zone
would only be activated when the dry
dock is relocated to its launch and
recovery position, and during vessel
launch and recovery; the safety zone
only restricts movement in a portion of
the Kennebec River allowing vessels to
safely navigate around the zone without
delay; the maritime community will be
notified of the restrictions via broadcast
notice to mariners; and there will be
advanced coordination of vessel traffic
around the safety zone to minimize the
effect on commercial vessel traffic.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612) we have considered
whether this proposal would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and
governmental jurisdictions with
populations of less than 50,000.

For the reasons addressed under
Regulatory Evaluation above, the Coast

Guard expects the impact of this
regulation to be minimal and certifies
under 5 U.S.C. 605(b) that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

Assistance for Small Entities

Under section 213 (a) of the Small
Business Regulatory Enforcement

Fairness Act of 1996 (Pub. L. 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888-REG-FAIR (1-888-734—3247).

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of

their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in section 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate ambiguity
and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian tribe,
on the relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.
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Environment

We have considered the
environmental impact of this rule and
concluded that, under Figure 21,
paragraph 34(g) of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165 REGULATED NAVIGATION
AREA AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—1, 6.04-6 and 160.5;
49 CFR 1.46.

2. Add § 165.104 to read as follows:

§165.104 Safety Zone: Vessel Launches,
Bath Iron Works, Kennebec River, Bath,
Maine.

(a) Location. The following is a safety
zone: all waters of the Kennebec River
within a 150-yard radius of the Bath
Iron Works dry dock while it is being
moved to and from its moored position
at the Bath Iron Works Facility in Bath,
Maine to a deployed position in the
Kennebec River, and while launching or
recovering vessels.

(b) Regulations. (1) In accordance
with the general regulations in § 165.23
of this part, entry into or movement
within this zone is prohibited unless
authorized by the Captain of the Port,
Portland, Maine.

(2) All vessel operators shall comply
with the instructions of the COTP or the
designated on-scene U. S. Coast Guard
patrol personnel. On-scene Coast Guard
patrol personnel include commissioned,
warrant and petty officers of the Coast
Guard on board Coast Guard, Coast
Guard Auxiliary, local, state and federal
law enforcement vessels.

(c) Notifications. The Captain of the
Port will notify the maritime
community of periods during which this
safety zone will be in effect by
providing advance notice via Marine
Safety Information Radio Broadcasts.

Dated: July 25, 2002.
M.P. O’'Malley,

Commander, U.S. Coast Guard, Captain of
the Port.

[FR Doc. 02-19357 Filed 7-30-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[COTP Prince William Sound 02-011]
RIN 2115-AA97

Security Zone: Port Valdez and Valdez
Narrows, Valdez, AK

AGENCY: Coast Guard, DOT.

ACTION: Temporary final rule; request for
comments.

SUMMARY: The Coast Guard is
establishing a temporary security zone
encompassing the Trans-Alaska Pipeline
(TAPS) Valdez Terminal Complex,
Valdez, Alaska and TAPS Tank Vessels
and a security zone in the Valdez
Narrows, Port Valdez, Alaska. The
security zones are necessary to protect
the Alyeska Marine Terminal and
Vessels from damage or injury from
sabotage, destruction or other
subversive acts. Entry of vessels into
these security zones is prohibited unless
specifically authorized by the Captain of
the Port, Prince William Sound, Alaska.
DATES: This rule is effective from 8 a.m.
July 30, 2002 until December 31, 2002.
Comments and related material must
reach the Coast Guard September 30,
2002.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket COTP Prince
William Sound 02—-011 and are available
for inspection or copying at U.S. Coast
Guard Marine Safety Office, PO Box
486, Valdez, Alaska 99686, between
7:30 a.m. and 4:30 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Lt.
Chris Beadle, U.S. Coast Guard Marine
Safety Office Valdez, Alaska, (907) 835—
7222.

SUPPLEMENTARY INFORMATION:
Regulatory History

A notice of proposed rulemaking
(NPRM) was not published for this
regulation. In accordance with 5 U.S.C.
553 (b)(B), the Coast Guard finds good
cause exists for not publishing an
NPRM. The Coast Guard is taking this
action for the immediate protection of
the national security interests in light of

terrorist acts perpetrated on September
11, 2001. Also, in accordance with 5
U.S.C. 553 (d)(3), the Coast Guard finds
good cause to exist for making this
regulation effective less than 30 days
after publication in the Federal
Register. Publication of a notice of
proposed rulemaking and delay of
effective date would be contrary to the
public interest because immediate
action is necessary to provide for the
safety of the TAPS terminal and TAPS
tank vessels.

On November 7, 2001, we published
three temporary final rules in the
Federal Register (66 FR 56208, 56210,
56212) that created security zones
effective through June 1, 2002. The
section numbers and titles for these
zones are—

§165.T17—-003—Security zone; Trans-
Alaska Pipeline Valdez Terminal
Complex, Valdez, Alaska,

§165.T17—-004—Security zone; Port
Valdez, and § 165.T17-005—Security
zones; Captain of the Port Zone,
Prince William Sound, Alaska.

Then on June 4, 2002, we published
a temporary final rule (67 FR 38389)
that established security zones to
replace these security zones that expired
June 1, 2002. That rule issued in June,
which will expire July 30, 2002, created
temporary § 165.T17-009, entitled ‘Port
Valdez and Valdez Narrows, Valdez,
Alaska”. This temporary rule will
replace the § 165.T17-009 temporary
security zones are only effective until
July 30, 2002.

Discussion of the Rule

This temporary final rule establishes
three security zones. The Trans-Alaska
Pipeline (TAPS) Valdez Marine
Terminal Security zone encompasses
the waters of Port Valdez between
Allison Creek to the east and Sawmill
Spit to the west and offshore to marker
buoys A and B (approximately 1.5
nautical miles offshore from the TAPS
Terminal). The Tanker Moving Security
Zone encompasses the waters within
200 yards of a TAPS Tanker within the
Captain of the Port, Prince William
Sound Zone. The Valdez Narrows
Security Zone encompasses the waters
200 yards either side of the Tanker
Optimum Trackline through Valdez
Narrows between Entrance Island and
Tongue Point. This zone is active only
when a TAPS Tanker is in the zone.
This temporary final rule reflects the
changes to 33 CFR part 1701 submitted
for regulatory review and publication as
a Notice of Proposed Rulemaking
(NPRM) in the Federal Register. The
Coast Guard has worked closely with
local and regional users of Port Valdez
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and Valdez Narrows waterways to
develop these security zones and the
NPRM in order to mitigate the impact
on commercial and recreational users.
This temporary final rule establishes a
uniform transition from the temporary
operating zones while the NPRM is
reviewed for publication.

Request for Comments

Although the Coast Guard has good
cause in implementing this regulation
without a notice of proposed
rulemaking, we want to afford the
maritime community the opportunity to
participate in this rulemaking by
submitting comments and related
material regarding the size and
boundaries of these security zones in
order to minimize unnecessary burdens.
If you do so, please include your name
and address, identify the docket number
for this rulemaking, COTP Prince
William Sound 02-011, indicate the
specific section of this document to
which each comment applies, and give
the reason for each comment. Please
submit all comments and related
material in an unbound format, no
larger than 872 by 11 inches, suitable for
copying. If you would like to know they
reached us, please enclose a stamped,
self-addressed postcard or envelope. We
will consider all comments and material
received during the comment period.
We may change this temporary final
rule in view of them.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has not been reviewed by the
Office of Management and Budget under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
Economic impact is expected to be
minimal because of the short duration of
this rule and the season in which it is
in effect.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently

owned and operated and are not
dominant in their fields, and

governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
The number of small entities impacted
by this rule is expected to be minimal
because of the short duration of the rule.
Since the time frame this rule is in effect
may cover commercial harvests of fish
in the area, the entities most likely
affected are commercial and native
subsistence fishermen. The Captain of
the Port will consider applications for
entry into the security zone on a case-
by-case basis; therefore, it is likely that
very few, if any, small entities will be
impacted by this rule. Those interested
may apply for a permit to enter the zone
by contacting Marine Safety Office,
Valdez at the above contact number.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule contains no information
collection requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 13132 and
has determined that this temporary final
rule does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions

that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard considered the
environmental impact of this rule and



49584

Federal Register/Vol. 67, No. 147/ Wednesday, July 31, 2002/Rules and Regulations

concluded that, under Figure 2-1,
paragraph 34(g) of Commandant
Instruction M16745.1D, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Safety measures, Vessels,
Waterways.

For the reasons set forth in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A new temporary §165.T17-013 is
added to read as follows:

§165.T17-013 Port Valdez and Valdez
Narrows, Valdez, Alaska—security zones.

(a) The following areas are security
zones —

(1) Trans-Alaska Pipeline (TAPS)
Valdez Terminal complex (Terminal),
Valdez, Alaska and TAPS Tank Vessels.
All enclosed waters enclosed within a
line beginning on the southern shoreline
of Port Valdez at 61°04'57" N,
146°26'20" W; thence northerly to
61°06'30" N, 146°26'20" W; thence east
to 61°06'30" N, 146°21'15" W; thence
south to 61°0'07" N, 146°21'15" W;
thence west along the shoreline and
including the area 2000 yards inland
along the shoreline to the beginning
point. This security zone encompasses
all waters approximately 1 mile north,
east and west of the TAPS Terminal
between Allison Creek (61°05'07" N,
146°21'15" W) and Sawmill Spit
(61°04'57" N, 146°26'20" W).

(2) Tank Vessel Moving Security
Zone. All waters within 200 yards of
any TAPS tank vessel maneuvering to
approach, moor, unmoor or depart the
TAPS Terminal or is transiting,
maneuvering, laying to or anchored
within the boundaries of the Captain of
the Port, Prince William Sound Zone
described in 33 CFR 3.85(b).

(3) Valdez Narrows, Port Valdez,
Valdez, Alaska. All waters within 200
yards of the Valdez Narrows Tanker
Optimum Track line bounded by a line
beginning at 61°05'16.0" N, 146°37'20.0"
W; thence south west to 61°04'00.0" N,
146°39'52.0" W; thence southerly to
61°02'33.5" N, 146°41'28.0" W; thence

north west to 61°02'40.5" N,
146°41'47.5" W; thence north east to
61°04'06.0" N, 146°40'14.5" W; thence
north east to 61°05'23.0" N, 146°37'40.0"
W; thence south east back to the starting
point at 61°05'16.0" N, 146°37'20.0".

(i) The Valdez Narrows Tanker
Optimum Track line is a line
commencing at 61°05'23.0" N,
146°37'22.5" W; thence south westerly
to 61°04'03.2" N, 146°40'03.2" W; thence
southerly to 61°03'00" N, 146°41'12" W.

(i) This security zone encompasses
all waters approximately 200 yards
either side of the Valdez Narrows
Optimum Track line.

(b) Effective dates. This section is
effective from 8 a.m. July 30, 2002 until
December 31, 2002.

(c) Authority. In addition to 33 U.S.C.
1231 and 49 CFR 1.46, the authority for
this section includes 33 U.S.C. 1226.

(d) Regulations. (1) The general
regulations governing security zones
contained in 33 CFR 165.33 apply.

(2) Tank vessels transiting directly to
the TAPS terminal complex, engaged in
the movement of oil from the terminal
or fuel to the terminal, and vessels used
to provide assistance or support to the
tank vessels directly transiting to the
terminal, or to the terminal itself, and
that have reported their movements to
the Vessel Traffic Service may operate
as necessary to ensure safe passage of
tank vessels to and from the terminal.

(3) All persons and vessels must
comply with the instructions of the
Coast Guard Captain of the Port and the
designated on-scene patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard. Upon being
hailed by a vessel displaying a U.S.
Coast Guard ensign by siren, radio,
flashing light, or other means, the
operator of the vessel shall proceed as
directed. Coast Guard Auxiliary and
local or state agencies may be present to
inform vessel operators of the
requirements of this section and other
applicable laws.

Dated: July 12, 2002.
M.A. Swanson,

Commander, Coast Guard, Captain of the
Port, Prince William Sound, Alaska.

[FR Doc. 02-19359 Filed 7-30-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AL21

Duty Periods; Inactive Duty for
Training

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is amending its
adjudication regulations regarding
service connection for disabilities
incurred or aggravated during inactive
duty for training. This amendment is
necessary to insure the regulations
accurately reflect a statutory
amendment.

DATES: Effective Date: July 31, 2002.
FOR FURTHER INFORMATION CONTACT:
Randy A. McKevitt, Consultant,
Regulations Staff, Compensation and
Pension Service, Veterans Benefits
Administration, 810 Vermont Avenue,
NW., Washington, DC 20420, telephone
(202) 273-7138.

SUPPLEMENTARY INFORMATION: VA is
amending its adjudication regulations
regarding service connection for
disabilities incurred or aggravated
during inactive duty for training. The
regulation amending 38 CFR 3.6 to
implement Public Law 106—419,
November 1, 2000, Veterans Benefits
and Health Care Improvement Act of
2000, used wording slightly different
from the wording of the Act. We are
amending the regulation to accurately
reflect the wording of the Act.

Administrative Procedure Act

We are publishing this as a final rule
because the amendment only restates
the statute and makes no substantive
changes in the regulation. (5 U.S.C.
553).

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Regulatory Flexibility Act

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
Only VA beneficiaries could be directly
affected. Therefore, pursuant to 5 U.S.C.
605(b), this amendment is exempt from
the initial and final regulatory flexibility
analysis requirements of sections 603
and 604.



Federal Register/Vol. 67, No. 147/ Wednesday, July 31, 2002/Rules and Regulations

49585

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance program numbers are 64.109
and 64.110.

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans,
Vietnam.

Approved: July 3, 2002.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, 38 CFR part 3 is amended as
follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. Section 3.6 is amended by:

A. Removing paragraphs (a)(1)
through (a)(3).

B. In paragraph (a), removing “a
covered disease which occurred during
such training. For purposes of this
section, the term ‘covered disease’ is
limited to-”, and adding, in its place,
“an acute myocardial infarction, a
cardiac arrest, or a cerebrovascular
accident which occurred during such
training.”

C. Adding paragraph (e)(3) preceding
the authority citation at the end of the
section.

The addition reads as follows:

§3.6 Duty periods.

* * * * *

(e) * x %

(3) For purposes of this section, the
term covered disease means any of the
following:

(i) An acute myocardial infarction.

(ii) A cardiac arrest.

(iii) A cerebrovascular accident.

[FR Doc. 02—-19329 Filed 7-30-02; 8:45 am]|
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AK67
Monetary Allowances for Certain

Children of Vietnam Veterans;
Identification of Covered Birth Defects

AGENCY: Department of Veterans Affairs.

ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
adjudication regulations to provide for
payment of a monetary allowance for an
individual with disability from one or
more covered birth defects who is a
child of a woman Vietnam veteran and
to provide for the identification of
covered birth defects, to implement
recent legislation. In addition, this
document amends the VA adjudication
regulations affecting benefits for
Vietnam veterans’ children with spina
bifida to reflect that legislation, to make
conforming changes, and to remove
unnecessary or obsolete provisions.
DATES: Effective Date: July 31, 2002.
Applicability Date: Benefits are
payable in accordance with this rule
retroactively to December 1, 2001, the
effective date of the applicable statutory
provisions.
FOR FURTHER INFORMATION CONTACT:
Caroll McBrine, M.D., Consultant,
Regulations Staff (211A), Compensation
and Pension Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 273-7230.
SUPPLEMENTARY INFORMATION: In a
document published in the Federal
Register on January 2, 2002 (67 FR 200),
we proposed to amend the VA
adjudication regulations to provide for
payment of a monetary allowance for an
individual with disability from one or
more covered birth defects who is a
child of a woman Vietnam veteran and
to provide for the identification of
covered birth defects, to implement
provisions in recent legislation. In
addition, we proposed to amend the VA
adjudication regulations affecting
benefits for Vietnam veterans’ children
with spina bifida to reflect that
legislation, to make conforming
changes, and to remove unnecessary or
obsolete provisions. Companion
proposed rule documents concerning
the provision under that legislation of
health care (RIN: 2900-AK88) (67 FR
209) and vocational training benefits
(RIN: 2900-AK90) (67 FR 215) for
eligible children of Vietnam veterans
were also set forth in the January 2,
2002, issue of the Federal Register.
That legislation, section 401 of the
Veterans Benefits and Health Care
Improvement Act of 2000, Public Law
106—419, amended chapter 18 of title
38, United States Code, effective
December 1, 2001, to authorize VA to
provide certain benefits, including a
monthly monetary allowance, for
children with covered birth defects who
are the natural children of women

veterans who served in the Republic of
Vietnam during the Vietnam era. We
provided a thirty-day period for public
comments, which ended on February 1,
2002. We received one comment, from
an individual.

The commenter felt that the U.S.
government is displaying a bias in favor
of women veterans in this regulation
and that the hidden effect of Agent
Orange may also have remained
dormant in men’s systems and produced
chromosomal disorders in their
children. No changes are made based on
this comment. Public Law 106—419,
which was based on a comprehensive
health study conducted by VA of 8,280
women Vietnam-era veterans (as
discussed in the SUPPLEMENTARY
INFORMATION section of the proposed
rule), provides benefits specifically for
women Vietnam veterans’ children with
certain birth defects. We have no legal
authority to award the new benefits to
children of male Vietnam veterans.

VA appreciates the comment
submitted in response to the proposed
rule. Based on the rationale set forth in
the proposed rule and in this document,
we are adopting the provisions of the
proposed rule as a final rule without
change, except for nonsubstantive
changes for purposes of clarity.

Administrative Procedure Act

Because this rule solely provides for
new benefits and makes nonsubstantive
changes, there is under 5 U.S.C. 553 no
need for a 30-day delay of the effective
date of this rule.

Applicability Date

Benefits are payable retroactively in
accordance with this rule to December
1, 2001, the effective date of the new

benefit programs enacted by section 401
of Public Law 106—419.

Paperwork Reduction Act of 1995

This rule removes the approved
information collection provisions
contained in 38 CFR 3.814 as
unnecessary or obsolete. This rule
contains no provisions constituting new
collections of information under the
Paperwork Reduction Act.

Executive Order 12866

This document has been reviewed by
the Office of Management and Budget
under Executive Order 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
these regulatory amendments will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. The
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reason for this certification is that these
amendments will not directly affect any
small entities. Only individuals could
be directly affected. Therefore, pursuant
to 5 U.S.C. 605(b), these amendments
are exempt from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any given year.
This rule will have no consequential
effect on State, local, or tribal
governments.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance program numbers for
benefits affected by this rule are 64.104,
64.109, 64.127, and 64.128.

There are no Catalog of Federal
Domestic Assistance program numbers
for other benefits affected by this rule.

2

List of Subjects in 38 CFR Part 3

Administrative practice and
procedure, Claims, Disability benefits,
Health care, Pensions, Veterans,
Vietnam.

Approved: May 13, 2002.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, 38 CFR part 3 is amended as
follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2.1In §3.27, paragraphs (c) and (d) are
revised to read as follows:

§3.27 Automatic adjustment of benefit
rates.
* * * * *

(c) Monetary allowance under 38
U.S.C. chapter 18 for certain individuals
who are children of Vietnam veterans.
Whenever there is a cost-of-living
increase in benefit amounts payable
under section 215(i) of Title II of the

Social Security Act, VA shall, effective
on the dates such increases become
effective, increase by the same
percentage the monthly allowance rates
under 38 U.S.C. chapter 18.

(Authority: 38 U.S.C. 1805(b)(3), 1815(d),
5312)

(d) Publishing requirements. Increases
in pension rates, parents’ dependency
and indemnity compensation rates and
income limitation, and the monthly
allowance rates under 38 U.S.C. chapter
18 made under this section shall be
published in the Federal Register.

(Authority: 38 U.S.C. 1805(b)(3), 1815(d),
5312(c)(1))

3. In §3.29, paragraph (c) is revised to
read as follows:

§3.29 Rounding
* * * * *

(c) Monthly rates under 38 U.S.C.
chapter 18. When increasing the
monthly monetary allowance rates
under 38 U.S.C. chapter 18 for certain
individuals who are children of
Vietnam veterans, VA will round any
resulting rate that is not an even dollar
amount to the next higher dollar.

(Authority: 38 U.S.C. 1805(b)(3), 1815(d),
5312)

§3.31 [Amended]

4. Section 3.31 is amended by:

a. In the introductory text, removing
“the monetary allowance under 38
U.S.C. 1805 for a child suffering from
spina bifida” and adding, in its place, “a
monetary allowance under 38 U.S.C.
chapter 18 for an individual”.

b. In paragraph (c)(4)(ii), removing
“the monetary allowance for children
suffering from spina bifida” and adding,
in its place, “‘a monetary allowance
under 38 U.S.C. chapter 18”.

c. Revising the authority citation.

The revision reads as follows:

§3.31 Commencement of the period of
payment.
* * * * *

(Authority: 38 U.S.C. 1822, 5111)
5.In §3.105, paragraph (g) is revised
to read as follows:

§3.105 Revision of decisions.
* * * * *

(g) Reduction in evaluation—
monetary allowance under 38 U.S.C.
chapter 18 for certain individuals who
are children of Vietnam veterans.
Where a reduction or discontinuance of
a monetary allowance currently being
paid under 38 U.S.C. chapter 18 is
considered warranted, VA will notify
the beneficiary at his or her latest

address of record of the proposed
reduction, furnish detailed reasons
therefor, and allow the beneficiary 60
days to present additional evidence to
show that the monetary allowance
should be continued at the present
level. Unless otherwise provided in
paragraph (i) of this section, if VA does
not receive additional evidence within
that period, it will take final rating
action and reduce the award effective
the last day of the month following 60
days from the date of notice to the
beneficiary of the proposed reduction.
(Authority: 38 U.S.C. 1822, 5112(b)(6))

* * * * *

§3.114 [Amended]

6. Section 3.114 is amended by:

a. In the introductory text of
paragraph (a), removing ‘‘the monetary
allowance under 38 U.S.C. 1805 for a
child suffering from spina bifida” each
place it appears and adding, in its place,
““a monetary allowance under 38 U.S.C.
chapter 18 for an individual”.

b. Revising the authority citation at
the end of paragraph (a).

The revision reads as follows:

§3.114 Change of law or Department of
Veterans Affairs issue.
* * * * *

(Authority: 38 U.S.C. 1822, 5110(g))

* * * * *

§3.158 [Amended]

7.In § 3.158, paragraphs (a) and (c)
are amended by removing “1805”” and
adding, in its place, “‘chapter 18”.

§3.216 [Amended]

8. Section 3.216 is amended by:

a. Removing “or the monetary
allowance for a child suffering from
spina bifida who is a child of a Vietnam
veteran under § 3.814 of this part” and
adding, in its place, ‘‘a monetary
allowance under 38 U.S.C. chapter 18”.

b. Revising the authority citation.

The revision reads as follows:

§3.216 Mandatory disclosure of social
security numbers.
* * * * *

(Authority: 38 U.S.C. 1822, 5101(c))

* * * * *

9.In § 3.261, paragraph (a)(40) is
revised to read as follows:

§3.261 Character of income; exclusions
and estates.
* * * * *

(a)* EE
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chapter 18 for certain individuals who
are children of Vietnam veterans (38
U.S.C. 1823(c)).

* * * * *

10. In § 3.262, paragraph (y) is revised
to read as follows:

§3.262 Evaluation of income.
* * * * *

(y) Monetary allowance under 38
U.S.C. chapter 18 for certain individuals
who are children of Vietnam veterans.
There shall be excluded from income
computation any allowance paid under
the provisions of 38 U.S.C. chapter 18
to or for an individual who is the child
of a Vietnam veteran.

(Authority: 38 U.S.C. 1823(c))

11. In § 3.263, paragraph (g) is revised
to read as follows:

§3.263 Corpus of estate; net worth.
* * * * *

(g) Monetary allowance under 38
U.S.C. chapter 18 for certain individuals
who are children of Vietnam veterans.
There shall be excluded from the corpus
of estate or net worth of a claimant any
allowance paid under the provisions of
38 U.S.C. chapter 18 to or for an
individual who is a child of a Vietnam
veteran.

(Authority: 38 U.S.C. 1823(c))

12. In §3.272, paragraph (u) is revised
to read as follows:

§3.272 Exclusions from income.
* * * * *

(u) Monetary allowance under 38
U.S.C. chapter 18 for certain individuals
who are children of Vietnam veterans.
Any allowance paid under the
provisions of 38 U.S.C. chapter 18 to or
for an individual who is a child of a
Vietnam veteran.

(Authority: 38 U.S.C. 1823(c))
13. In §3.275, paragraph (i) is revised
to read as follows:

§3.275 Criteria for evaluating net worth.
* * * * *

(i) Monetary allowance under 38
U.S.C. chapter 18 for certain individuals
who are children of Vietnam veterans.
There shall be excluded from the corpus
of estate or net worth of a claimant any

allowance paid under the provisions of
38 U.S.C. chapter 18 to or for an
individual who is a child of a Vietnam
veteran.

(Authority: 38 U.S.C. 1823(c))
14. In § 3.403, paragraph (b) is revised

and paragraph (c) is added, to read as
follows:

§3.403 Children.

* * * * *

(b) Monetary allowance under 38
U.S.C. 1805 for an individual suffering
from spina bifida who is a child of a
Vietnam veteran. An award of the
monetary allowance under 38 U.S.C.
1805 to or for an individual suffering
from spina bifida who is a child of a
Vietnam veteran will be effective either
date of birth if claim is received within
one year of that date, or date of claim,
but not earlier than October 1, 1997.

(Authority: 38 U.S.C. 1822, 5110; sec. 422(c),
Pub. L. 104-204, 110 Stat. 2926)

(c) Monetary allowance under 38
U.S.C. 1815 for an individual with
covered birth defects who is a child of
a woman Vietnam veteran. Except as
provided in § 3.114(a) or § 3.815(i), an
award of the monetary allowance under
38 U.S.C. 1815 to or for an individual
with one or more covered birth defects
who is a child of a woman Vietnam
veteran will be effective as of the date
VA received the claim (or the date of
birth if the claim is received within one
year of that date), the date entitlement
arose, or December 1, 2001, whichever
is latest.

(Authority: 38 U.S.C. 1815, 1822, 1824, 5110)

15. In § 3.503, paragraph (b) is revised
to read as follows:

§3.503 Children.

* * * * *

(b) Monetary allowance under 38
U.S.C. chapter 18 for certain individuals
who are children of Vietnam veterans.
The effective date of discontinuance of
the monthly allowance under 38 U.S.C.
chapter 18 will be the last day of the
month before the month in which the
death of the individual occurred.

(Authority: 38 U.S.C. 1822, 5112(b))

16. Section 3.814 is amended by:

a. Revising the section heading.

b. Adding a heading to paragraph (a).

c. In paragraph (a), revising the first
sentence and, in the second sentence,

removing “other related individual” and
adding, in its place, “related person”.

d. Removing and reserving paragraph
(b).

e. In paragraph (c)(1), removing “an
individual” and adding, in its place, “a
person” and removing “individual’s”

3,99

and adding, in its place, “person’s”.

f. In paragraph (c)(2), removing
“§.3.204(a)(1), VA shall” and adding, in
its place, “§ 3.204(a)(1), VA will” and by
removing “an individual’s biological
father or mother is or was” and adding,
in its place, “‘a person is the biological
son or daughter of”.

g. Add a heading for paragraph (d).

h. Removing the authority citation at
the end of paragraph (d).

i. In paragraph (e) introductory text,
removing “children” and adding, in its
place, “an individual”.

j- Revising the authority citation at the
end of the section.

k. Removing the information
collection parenthetical at the end of the
section.

The revisions and additions read as
follows:

§3.814 Monetary allowance under 38
U.S.C. chapter 18 for an individual suffering
from spina bifida whose biological father or
mother is or was a Vietnam veteran.

(a) Monthly monetary allowance. VA
will pay a monthly monetary allowance
under subchapter I of 38 U.S.C. chapter
18, based upon the level of disability
determined under the provisions of
paragraph (d) of this section, to or for a
person who VA has determined is an
individual suffering from spina bifida
whose biological mother or father is or
was a Vietnam veteran. * * *

* * * * *
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(d) Disability evaluations. (1) * * *

* * * * *

(Authority: 38 U.S.C. 501, 1805, 1811, 1812,
1821, 1822, 1823, 1824, 5101, 5110, 5111,
5112)

17. Section 3.815 is added to read as
follows:

§3.815 Monetary allowance under 38
U.S.C. chapter 18 for an individual with
disability from covered birth defects whose
biological mother is or was a Vietnam
veteran; identification of covered birth
defects.

(a) Monthly monetary allowance. (1)
General. VA will pay a monthly
monetary allowance under subchapter II
of 38 U.S.C. chapter 18 to or for an
individual whose biological mother is or
was a Vietnam veteran and who VA has
determined to have disability resulting
from one or more covered birth defects.
Except as provided in paragraph (a)(3)
of this section, the amount of the
monetary allowance paid will be based
upon the level of such disability
suffered by the individual, as
determined in accordance with the
provisions of paragraph (e) of this
section.

2) Affirmative evidence of cause
other than mother’s service during
Vietnam era. No monetary allowance
will be provided under this section
based on a particular birth defect of an
individual in any case where affirmative
evidence establishes that the birth
defect results from a cause other than
the active military, naval, or air service
of the individual’s mother during the
Vietnam era and, in determining the
level of disability for an individual with
more than one birth defect, the
particular defect resulting from other
causes will be excluded from
consideration. This will not prevent VA
from paying a monetary allowance
under this section for other birth
defects.

(3) Nonduplication; spina bifida. In
the case of an individual whose only
covered birth defect is spina bifida, a
monetary allowance will be paid under
§ 3.814, and not under this section, nor
will the individual be evaluated for
disability under this section. In the case
of an individual who has spina bifida
and one or more additional covered
birth defects, a monetary allowance will
be paid under this section and the
amount of the monetary allowance will
be not less than the amount the
individual would receive if his or her
only covered birth defect were spina
bifida. If, but for the individual’s one or
more additional covered birth defects,
the monetary allowance payable to or
for the individual would be based on an
evaluation at Level I, II, or III,

respectively, under § 3.814(d), the
evaluation of the individual’s level of
disability under paragraph (e) of this
section will be not less than Level II, III,
or IV, respectively.

(b) No effect on other VA benefits.
Receipt of a monetary allowance under
38 U.S.C. chapter 18 will not affect the
right of the individual, or the right of
any person based on the individual’s
relationship to that person, to receive
any other benefit to which the
individual, or that person, may be
entitled under any law administered by
VA.

c¢) Definitions. (1) Vietnam veteran.
For the purposes of this section, the
term Vietnam veteran means a person
who performed active military, naval, or
air service in the Republic of Vietnam
during the period beginning on
February 28, 1961, and ending on May
7, 1975, without regard to the
characterization of the person’s service.
Service in the Republic of Vietnam
includes service in the waters offshore
and service in other locations if the
conditions of service involved duty or
visitation in the Republic of Vietnam.

(2) Individual. For the purposes of
this section, the term individual means
a person, regardless of age or marital
status, whose biological mother is or
was a Vietnam veteran and who was
conceived after the date on which the
veteran first entered the Republic of
Vietnam during the period beginning on
February 28, 1961, and ending on May
7, 1975. Notwithstanding the provisions
of § 3.204(a)(1), VA will require the
types of evidence specified in §§ 3.209
and 3.210 sufficient to establish that a
person is the biological son or daughter
of a Vietnam veteran.

(3) Covered birth defect. For the
purposes of this section, the term
covered birth defect means any birth
defect identified by VA as a birth defect
that is associated with the service of
women Vietnam veterans in the
Republic of Vietnam during the period
beginning on February 28, 1961, and
ending on May 7, 1975, and that has
resulted, or may result, in permanent
physical or mental disability. However,
the term covered birth defect does not
include a condition due to a:

(i) Familial disorder;

(ii) Birth-related injury; or

(iii) Fetal or neonatal infirmity with
well-established causes.

(d) Identification of covered birth
defects. All birth defects that are not
excluded under the provisions of this
paragraph are covered birth defects.

(1) Covered birth defects include, but
are not limited to, the following
(however, if a birth defect is determined

to be familial in a particular family, it
will not be a covered birth defect):

(i) Achondroplasia;

(ii) Cleft lip and cleft palate;

(iii) Congenital heart disease;

(iv) Congenital talipes equinovarus
(clubfoot);

(v) Esophageal and intestinal atresia;

(vi) Hallerman-Streiff syndrome;

(vii) Hip dysplasia;

(viii) Hirschprung’s disease
(congenital megacolon);

(ix) Hydrocephalus due to aqueductal
stenosis;

(x) Hypospadias;

(xi) Imperforate anus;

(xii) Neural tube defects (including
spina bifida, encephalocele, and
anencephaly);

(xiii) Poland syndrome;

(xiv) Pyloric stenosis;

(xv) Syndactyly (fused digits);

(xvi) Tracheoesophageal fistula;

(xvii) Undescended testicle; and

(xviii) Williams syndrome.

(2) Birth defects that are familial
disorders, including hereditary genetic
conditions, are not covered birth
defects. Familial disorders include, but
are not limited to, the following, unless
the birth defect is not familial in a
particular family:

(i) Albinism;

(ii) Alpha-antitrypsin deficiencys;

(iii) Crouzon syndrome;

(iv) Cystic fibrosis;

(v) Duchenne’s muscular dystrophy;

(vi) Galactosemia;

(vii) Hemophilia;

(viii) Huntington’s disease;

(ix) Hurler syndrome;

(x) Kartagener’s syndrome (Primary
Ciliary Dyskinesia);

(xi) Marfan syndrome;

(xii) Neurofibromatosis;

(xiii) Osteogenesis imperfecta;

(xiv) Pectus excavatum;

(xv) Phenylketonuria;

(xvi) Sickle cell disease;

(xvii) Tay-Sachs disease;

(xviii) Thalassemia; and

(xix) Wilson’s disease.

(3) Conditions that are congenital
malignant neoplasms are not covered
birth defects. These include, but are not
limited to, the following:

(i) Medulloblastoma;

ii) Neuroblastoma;
iii) Retinoblastoma;
iv) Teratoma; and
v) Wilm’s tumor.

(4) Conditions that are chromosomal
disorders are not covered birth defects.
These include, but are not limited to,
the following:

(i) Down syndrome and other
Trisomies;

(ii) Fragile X syndrome;

(iii) Klinefelter’s syndrome; and

—_— — —
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(iv) Turner’s syndrome.

(5) Conditions that are due to birth-
related injury are not covered birth
defects. These include, but are not
limited to, the following:

(i) Brain damage due to anoxia during
or around time of birth;

(ii) Cerebral palsy due to birth trauma,
(iii) Facial nerve palsy or other
peripheral nerve injury;

(iv) Fractured clavicle; and

(v) Horner’s syndrome due to forceful
manipulation during birth.

(6) Conditions that are due to a fetal
or neonatal infirmity with well-
established causes or that are
miscellaneous pediatric conditions are
not covered birth defects. These
include, but are not limited to, the
following:

(i) Asthma and other allergies;

(ii) Effects of maternal infection
during pregnancy, including but not
limited to, maternal rubella,
toxoplasmosis, or syphilis;

(iii) Fetal alcohol syndrome or fetal
effects of maternal drug use;

(iv) Hyaline membrane disease;

(v) Maternal-infant blood
incompatibility;

(vi) Neonatal infections;

(vii) Neonatal jaundice;

(viii) Post-infancy deafness/hearing
impairment (onset after the age of one
year);

(ix) Prematurity; and

(x) Refractive disorders of the eye.

(7) Conditions that are developmental
disorders are not covered birth defects.
These include, but are not limited to,
the following:

(i) Attention deficit disorder;

(i1) Autism;

(iii) Epilepsy diagnosed after infancy
(after the age of one year);

(iv) Learning disorders; and

(v) Mental retardation (unless part of
a syndrome that is a covered birth
defect).

(8) Conditions that do not result in
permanent physical or mental disability
are not covered birth defects. These
include, but are not limited to:

(i) Conditions rendered non-disabling
through treatment;

(ii) Congenital heart problems
surgically corrected or resolved without
disabling residuals;

(iii) Heart murmurs unassociated with
a diagnosed cardiac abnormality;

(iv) Hemangiomas that have resolved
with or without treatment; and

(v) Scars (other than of the head, face,
or neck) as the only residual of
corrective surgery for birth defects.

(e) Disability evaluations. Whenever
VA determines, upon receipt of
competent medical evidence, that an
individual has one or more covered

birth defects, VA will determine the
level of disability currently resulting, in
combination, from the covered birth
defects and associated disabilities. No
monetary allowance will be payable
under this section if VA determines
under this paragraph that an individual
has no current disability resulting from
the covered birth defects, unless VA
determines that the provisions of
paragraph (a)(3) of this section are for
application. Except as otherwise
provided in paragraph (a)(3) of this
section, VA will determine the level of
disability as follows:

(1) Levels of disability.

(i) Level 0. The individual has no
current disability resulting from covered
birth defects.

(ii) Level I. The individual meets one
or more of the following criteria:

(A) The individual has residual
physical or mental effects that only
occasionally or intermittently limit or
prevent some daily activities; or

(B) The individual has disfigurement
or scarring of the head, face, or neck
without gross distortion or gross
asymmetry of any facial feature (nose,
chin, forehead, eyes (including eyelids),
ears (auricles), cheeks, or lips).

(iii) Level II. The individual meets one
or more of the following criteria:

(A) The individual has residual
physical or mental effects that
frequently or constantly limit or prevent
some daily activities, but the individual
is able to work or attend school, carry
out most household chores, travel, and
provide age-appropriate self-care, such
as eating, dressing, grooming, and
carrying out personal hygiene, and
communication, behavior, social
interaction, and intellectual functioning
are appropriate for age; or

(B) The individual has disfigurement
or scarring of the head, face, or neck
with either gross distortion or gross
asymmetry of one facial feature or one
paired set of facial features (nose, chin,
forehead, eyes (including eyelids), ears
(auricles), cheeks, or lips).

(iv) Level III. The individual meets
one or more of the following criteria:

(A) The individual has residual
physical or mental effects that
frequently or constantly limit or prevent
most daily activities, but the individual
is able to provide age-appropriate self-
care, such as eating, dressing, grooming,
and carrying out personal hygiene;

(B) The individual is unable to work
or attend school, travel, or carry out
household chores, or does so
intermittently and with difficulty;

(C) The individual’s communication,
behavior, social interaction, and
intellectual functioning are not entirely
appropriate for age; or

(D) The individual has disfigurement
or scarring of the head, face, or neck
with either gross distortion or gross
asymmetry of two facial features or two
paired sets of facial features (nose, chin,
forehead, eyes (including eyelids), ears
(auricles), cheeks, or lips).

(v) Level IV. The individual meets one
or more of the following criteria:

(A) The individual has residual
physical or mental effects that prevent
age-appropriate self-care, such as eating,
dressing, grooming, and carrying out
personal hygiene;

(B) The individual’s communication,
behavior, social interaction, and
intellectual functioning are grossly
inappropriate for age; or

(C) The individual has disfigurement
or scarring of the head, face, or neck
with either gross distortion or gross
asymmetry of three facial features or
three paired sets of facial features (nose,
chin, forehead, eyes (including eyelids),
ears (auricles), cheeks, or lips).

(2) Assessing limitation of daily
activities. Physical or mental effects on
the following functions are to be
considered in assessing limitation of
daily activities:

(i) Mobility (ability to stand and walk,
including balance and coordination);

(ii) Manual dexterity;

(iii) Stamina;

(iv) Speech;

(v) Hearing;

(vi) Vision (other than correctable
refraction errors);

(vii) Memory;

(viii) Ability to concentrate;

(ix) Appropriateness of behavior; and

(x) Urinary and fecal continence.

(f) Information for determining
whether individuals have covered birth
defects and rating disability levels. (1)
VA may accept statements from private
physicians, or examination reports from
government or private institutions, for
the purposes of determining whether an
individual has a covered birth defect
and for rating claims for covered birth
defects. If they are adequate for such
purposes, VA may make the
determination and rating without
further examination. In the absence of
adequate information, VA may schedule
examinations for the purpose of
determining whether an individual has
a covered birth defect and/or assessing
the level of disability.

(2) Except in accordance with
paragraph (a)(3) of this section, VA will
not pay a monthly monetary allowance
unless or until VA is able to obtain
medical evidence adequate to determine
that an individual has a covered birth
defect and adequate to assess the level
of disability due to covered birth
defects.
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(g) Redeterminations. VA will reassess
a determination under this section
whenever it receives evidence
indicating that a change is warranted.

(h) Referrals. If a regional office is
unclear in any case as to whether a
condition is a covered birth defect, it
may refer the issue to the Director of the
Compensation and Pension Service for
determination.

(i) Effective dates. Except as provided
in § 3.114(a) or paragraph (i)(1) or (2) of
this section, VA will award the
monetary allowance under subchapter II
of 38 U.S.C. chapter 18, for an
individual with disability resulting from
one or more covered birth defects, based
on an original claim, a claim reopened
after final disallowance, or a claim for
increase, as of the date VA received the
claim (or the date of birth if the claim
is received within one year of that date),
the date entitlement arose, or December
1, 2001, whichever is latest. Subject to
the condition that no benefits may be
paid for any period prior to December
1, 2001:

(1) VA will increase benefits as of the
earliest date the evidence establishes
that the level of severity increased, but
only if the beneficiary applies for an
increase within one year of that date.

(2) If a claimant reopens a previously
disallowed claim based on corrected
military records, VA will award the
benefit from the latest of the following
dates: the date the veteran or beneficiary
applied for a correction of the military
records; the date the disallowed claim
was filed; or, the date one year before
the date of receipt of the reopened
claim.

(j) Reductions and discontinuances.
VA will generally reduce or discontinue
awards under subchapter II of 38 U.S.C.
chapter 18 according to the facts found
except as provided in §§ 3.105 and
3.114(b).

(1) If benefits were paid erroneously
because of beneficiary error, VA will
reduce or discontinue benefits as of the
effective date of the erroneous award.

(2) If benefits were paid erroneously
because of administrative error, VA will
reduce or discontinue benefits as of the
date of last payment.

(Authority: 38 U.S.C. 501, 1811, 1812,
1813, 1814, 1815, 1816, 1821, 1822, 1823,
1824, 5101, 5110, 5111, 5112)

[FR Doc. 02—19328 Filed 7-30-02; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 4
RIN 2900-AF00

Schedule for Rating Disabilities; the
Skin

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends that
portion of the Department of Veterans
Affairs (VA) Schedule for Rating
Disabilities that addresses the Skin. The
intended effect of this action is to
update the portion of the rating
schedule that deals with skin to ensure
that it uses current medical terminology
and unambiguous criteria, and that it
reflects medical advances that have
occurred since the last review.

DATES: Effective Date: This amendment
is effective August 30, 2002.

FOR FURTHER INFORMATION CONTACT:
Caroll McBrine, M.D., Consultant,
Policy and Regulations Staff (211B),
Compensation and Pension Service,
Veterans Benefits Administration,
Department of Veterans Affairs, 810
Vermont Avenue NW., Washington, DC
20420, (202) 273-7230.

SUPPLEMENTARY INFORMATION: As part of
a comprehensive review of the rating
schedule, VA published a proposal to
amend 38 CFR 4.118, which addresses
disabilities of the skin, in the Federal
Register of January 19, 1993 (58 FR
4969). Comments were received from
the American Legion, Paralyzed
Veterans of America, Veterans of
Foreign Wars, Disabled American
Veterans, and VA employees.

One commenter suggested that VA
withdraw the proposed regulations and
reissue them based on more objective
standards, and also made specific
suggestions for changes to many
diagnostic codes.

We do not agree that the proposed
regulations should be withdrawn.

We made the process of revision as
open as possible. For example, prior to
publication of the proposed
amendment, we published an advance
notice of proposed rulemaking in the
Federal Register to receive public
comments about the revision. We also
contracted with an outside consultant,
who convened a panel of non-VA
physician specialists in skin diseases to
make recommendations for revisions of
this section of the rating schedule. We
asked the Veterans Health
Administration to review our proposed
changes. We published the proposed
revision only after reviewing all of these

sources of information. We received
several other comments on the proposed
rule after it was published in the
Federal Register, but none of the
commenters suggested withdrawing the
proposed revision. In response to
comments, we have however, made
further revisions to some of the criteria
for the sake of clarity and more
objectivity and have added definitions
and explanatory notes under some
conditions. These added changes are
discussed in more detail below. The
same commenter who suggested
withdrawing the proposed revision also
made specific suggestions for changes to
many diagnostic codes. With the
additional changes we have made in the
final revision, we believe we have made
the evaluation criteria for skin
conditions reasonably clear and
objective.

Under diagnostic code (DC) 7800,
disfigurement of the head, face, or neck,
the former rating schedule provided
evaluation levels of 50, 30, 10, and zero
percent based on whether there is
repugnant deformity of one or both
sides of the face, whether the
disfigurement is ‘“‘severe,” producing a
marked and unsightly deformity of
eyelids, lips, or auricles, and on
whether the disfigurement is
“moderate” or ‘“‘slight.” Following these
criteria was a note stating that each level
could be increased to the next higher
evaluation level on the basis of marked
discoloration or color contrast and that
the most repugnant, disfiguring
conditions, including scars and diseases
of the skin, could be submitted with
photographs for central office rating.
The proposed amendment added an 80-
percent evaluation level and deleted the
part of the note that provided authority
to elevate evaluations in the presence of
marked discoloration or color contrast
based on the rationale that these criteria
are subject to inconsistent
interpretations. The proposed
evaluation criteria were based at 80
percent on whether disfigurement is so
disfiguring as to preclude occupational
interaction with the public, at 50
percent on whether it is repugnant on
casual inspection, at 30 percent on
whether it is disagreeable on casual
inspection, at 10 percent on whether it
is noticeable on casual inspection, and
at zero percent on whether it is
noticeable, but only on close inspection.

One commenter felt that the deleted
note should be retained. Another
commenter, while offering no
alternative language for us to consider,
stated that the words “‘repugnant,”
disagreeable,” and “noticeable,” used to
describe degrees of disfigurement, are
too subjective to be useful and are not
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based on medical criteria. In a similar
vein, another commenter said that we
should establish objective criteria for
rating scars that should include
evaluation of size, configuration, color,
etc. One commenter felt that the
difference between casual and close
inspection, part of the criteria used to
determine disfigurement, is a
distinction that is difficult to
understand.

In response to these comments, we
have further revised the evaluation
criteria for DC 7800 by basing them on
the number of objective characteristics
of disfigurement that are present and
whether there is asymmetry or gross
distortion of the features. We provided
a new note following DC 7800
describing the eight specific
characteristics of disfigurement, for
purposes of evaluation under § 4.118:
Scar 5 or more inches (13 or more cm.)
in length; scar at least one-quarter inch
(0.6 cm.) wide at widest part; surface
contour of scar elevated or depressed on
palpation; scar adherent to underlying
tissue; skin hypo- or hyper-pigmented
in an area exceeding six square inches
(39 sq. cm.); skin texture abnormal
(irregular, atrophic, shiny, scaly, etc.) in
an area exceeding six square inches (39
sq. cm.); underlying soft tissue missing
in an area exceeding six square inches
(39 sq. cm.); and skin indurated and
inflexible in an area exceeding six
square inches (39 sq. cm.). For an 80-
percent evaluation, there must be visible
or palpable tissue loss and either gross
distortion or asymmetry of three or more
features or paired sets of features (nose,
chin, forehead, eyes (including eyelids),
ears (auricles), cheeks, lips), or six or
more characteristics of disfigurement
must be present. For a 50-percent
evaluation, there must be visible or
palpable tissue loss and either gross
distortion or asymmetry of two features
or paired sets of features, or four or
more characteristics of disfigurement
must be present. For a 30-percent
evaluation, there must be visible or
palpable tissue loss and either gross
distortion or asymmetry of one feature
or set of paired features, or two or three
characteristics of disfigurement must be
present. For a 10-percent evaluation,
one characteristic of disfigurement must
be present. In our judgment, these
further revised criteria are sufficiently
clear and objective to assure that
evaluations take into account the most
significant characteristics of
disfigurement and will be consistent
from veteran to veteran. We have
provided two additional notes under DC
7800, one directing the rater to rate
tissue loss of the auricle under DC 6207

(loss of auricle) and anatomical loss of
the eye under DC 6061 (anatomical loss
of both eyes) or DC 6063 (anatomical
loss of one eye), as appropriate; and the
second directing the rater to take into
consideration unretouched color
photographs.

The former rating schedule designated
DC 7801 as “‘scars, burns, third degree,”
and DC 7802 as ‘“‘scars, burns, second
degree.” We proposed to revise these
codes so that they additionally
addressed scars from causes other than
burns and so that the conditions would
be evaluated based on actual residual
disability, i.e., the size of the area of
underlying soft tissue damage or
limitation of motion, rather than on the
initial assessment of the severity of a
burn. We proposed to redesignate DC
7801 as “‘scars, other than head, face, or
neck, with underlying soft tissue
damage causing deep contour defect or
limited motion” and DC 7802 as ‘‘scars,
other than head, face, or neck, that are
superficial and that do not cause limited
motion.” We proposed that under DC
7801 scars with an area or areas
exceeding 144 square inches (929 sq.
cm.) receive a 40-percent evaluation;
with area or areas exceeding 72 square
inches (465 sq. cm.) a 30-percent
evaluation; with area or areas exceeding
12 square inches (77 sq. cm.) a 20-
percent evaluation; and with area or
areas exceeding 6 square inches (39 sq.
cm.) a 10-percent evaluation. We
proposed that under DC 7802 scars with
area or areas approximating 144 square
inches (929 sq. cm.) receive a 10-percent
evaluation. A commenter felt that
historical precedent requires
continuation of the wording ““third
degree” and ‘““‘second degree” under
DC’s 7801 and 7802, formerly burn
scars.

We disagree. One objective of the
rating schedule revision is to
incorporate medical advances and to
delete obsolete concepts and conditions.
Our consultants, a panel of non-VA
physician specialists in skin diseases, as
well as medical textbooks such as
“Christopher’s Textbook of Surgery”
140-41 (Loyal Davis, M.D., ed., 9th ed.
1968), indicate that the clinical
estimation of the degree of a burn is not
always accurate and does not
necessarily relate to long-term
disability. The severity of residual
scarring from burns of all depths varies.
Furthermore, burn scars that are not
caused by thermal injury, but by
chemical, electrical, or friction injury, as
well as scars resulting from non-burn
injuries that permanently alter the skin,
can lead to comparable residuals. For
these reasons, a determination of
disability that is based on the extent of

the scarring itself and its effects, rather
than on the etiology of the scarring, is
preferable because it will result in wider
application of these criteria and afford
consistency in the evaluation of
comparable scarring, whatever the
etiology. For more clarity and
consistency of language, we have,
however, modified the titles slightly, for
better differentiation of superficial and
deep scars, as discussed below.

We proposed that DC 7801 (formerly
titled “‘scars, burns, third degree”) be
retitled ““scars, other than head, face, or
neck, with underlying soft tissue
damage causing deep contour defect or
limited motion.” According to one
commenter, the term “deep contour
defect” is confusing. When there is soft
tissue damage beneath the skin, in
addition to scarring of the skin, the
overlying scar shows a greater
anatomical change in contour than
when there is skin damage alone. The
defect that appears in a scarred area
when there is underlying soft tissue
damage is known as a deep contour
defect and could also be called a deep
scar. The lesser change that results in a
scarred area when there is skin damage
alone, without soft tissue damage
beneath the skin, is known as a
superficial contour defect and could
also be called a superficial scar. A
superficial scar may have an irregular
surface that is either raised or
depressed, but the abnormal contour
goes no deeper than the skin. To make
the distinction between the scars to be
evaluated under DC’s 7801 and 7802
clearer, we have removed the term
“deep contour defect” and have retitled
DC 7801 ““scars, other than head, face,
or neck, that are deep or that cause
limited motion” and retitled DC 7802
““scars, other than head, face, or neck,
that are superficial and that do not
cause limited motion.” We have also
added a definition of deep scar, as one
associated with underlying soft tissue
damage, in a note under DC 7801 and
of superficial scar, as one not associated
with underlying soft tissue damage, in
a note under DC 7802.

We proposed to retitle DC 7803
(formerly titled “scars, superficial,
poorly nourished, with repeated
ulceration”) “scars, superficial, unstable
with frequent loss of epidermal
covering.” One commenter felt that the
meaning of “unstable” under DC 7803 is
unclear, and wondered whether this
means that the wound is infected or
unhealed.

The term “unstable” in the title of DC
7803 does not imply a specific etiology
but only indicates that there is frequent
loss of covering of the skin over the scar.
An unstable scar may result from a
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number of causes, including poor
healing or infection. For further clarity,
we have added a note under DC 7803
defining unstable scar as one where, for
any reason, there is frequent loss of
covering of skin over the scar. We have
also removed the term “with frequent
loss of epidermal covering” from the
title and repeated the definition of
superficial scar under this code.

One commenter suggested that we not
repeat identical criteria when several
different conditions are evaluated using
the same criteria.

While it is feasible to use general
rating formulas when related conditions
are listed consecutively, we have
repeated criteria under a number of
diagnostic codes in this section for
several reasons. First, conditions
evaluated under identical criteria in this
section are not consecutive diagnostic
codes. The repetition of criteria will
save time by eliminating the need to
seek the appropriate evaluation criteria,
lessen the chance of error by eliminating
the need to search other pages of the
rating schedule, and eliminate the
“double references” that are present
under some diagnostic codes (where the
schedule says to see a certain diagnostic
code and there is a reference under that
diagnostic code to see yet another
diagnostic code). Additionally, while
rating specialists may readily locate the
appropriate rating criteria, others who
use the schedule may find it more
difficult. While eliminating the
repetition of criteria would save space,
we believe that the advantages gained
favor their repetition in this case. Where
a general rating formula applies to
several diagnostic codes that are listed
consecutively, the proximity of the
conditions and the rating formula
eliminates most of the potential
problems discussed above.

In the former schedule, DC 7806
(dermatitis or eczema) was evaluated at
levels of 50, 30, 10, or zero percent. The
criteria called for a 50-percent
evaluation for ulceration or extensive
exfoliation or crusting, with systemic or
nervous manifestations, or being
exceptionally repugnant; a 30-percent
evaluation for constant exudation or
itching, with extensive lesions, or with
marked disfigurement; a 10-percent
evaluation for exfoliation, exudation or
itching, if involving an exposed surface
or extensive area; and a zero-percent
evaluation for slight, if any, exfoliation,
exudation or itching, if on a nonexposed
surface or small area. DC’s 7809 (discoid
lupus erythematosus), 7815 (bullous
disorders), 7816 (psoriasis), and 7817
(exfoliative dermatitis) did not include
specific evaluation criteria, but were
ordinarily rated as analogous

conditions, using the same criteria as for
DC 7806. We proposed to evaluate all
five of these conditions, plus four new
conditions-cutaneous manifestations of
collagen-vascular diseases not listed
elsewhere (DC 7821), papulosquamous
disorders not listed elsewhere (DC
7822), vitiligo (DC 7823), and diseases
of keratinization (DC 7824)—under
identical criteria, with evaluation levels
of 100, 50, 30, 10, and zero percent. We
proposed a 100-percent evaluation for
generalized scaling, crusting, systemic
manifestations, pruritus and for being so
disfiguring as to preclude interaction
with the public; a 50-percent evaluation
for ulceration or extensive exfoliation or
crusting, and systemic manifestations,
or being so disfiguring as to be
repugnant on casual inspection; a 30-
percent evaluation for exudation or
constant itching, or extensive lesions, or
being so disfiguring as to be
disagreeable on casual inspection; a 10-
percent evaluation for exfoliation,
exudation, or itching, if involving an
exposed surface or extensive area; and

a zero-percent evaluation for minimal
exfoliation, exudation or itching, if on a
nonexposed surface or small area. We
proposed to evaluate a second group of
skin disorders-disfigurement of the
head, face, or neck (DC 7800), acne (DC
7828), chloracne (DC 7829), scarring
alopecia (DC 7830), and alopecia areata
(DC 7831)—solely on the basis of
disfigurement, as described above under
the discussion of DC 7800, and made 80
percent the maximum evaluation for
this group based on disfigurement that
precludes occupational interaction with
the public. There were several
comments regarding similarities
between the proposed criteria for a 100-
percent evaluation for the first group
(DC 7806 and conditions rated under
the same criteria) and the criterion for
an 80-percent evaluation for the second
group (DC 7800 and conditions rated
under the same criteria).

One commenter objected to the fact
that when interaction with the public is
precluded, one group of skin conditions
may be assigned an evaluation of 100
percent and another group may be
assigned no more than 80 percent.
Another commenter suggested that we
add an intermediate evaluation level
between 50 and 100 percent for the skin
conditions for which we proposed
evaluation levels of 100, 50, 30, 10, and
zero percent. An evaluation of 60
percent or more for a single disability
would allow a veteran to advance a
claim under 38 CFR 4.16(a), which
allows a claim for individual
unemployability in cases where there is
a service-connected disability rating that

is less than total but which renders an
individual unable to secure or follow a
substantially gainful occupation.

In response to these comments, and
because the more specific criteria we
have provided for DC 7800 are not as
readily applicable to other skin
conditions as those we proposed, we
have further revised the criteria for DC’s
7806, 7809, 7815, 7816, 7817, 7821,
7822, 7823, and 7824. We have removed
the proposed criteria, which were the
same for all these conditions and have
provided criteria that are more objective
and more specific for each condition.

For dermatitis or eczema, DC 7806,
instead of the proposed evaluation
levels of 100, 50, 30, 10, and zero
percent based on the presence of
scaling, crusting, whether there are
systemic manifestations, itching,
exudation, exfoliation, etc., or,
alternatively, on the extent of
disfigurement, we have now provided
evaluation levels of 60, 30, 10, and zero
percent, as the commenter suggested. As
part of the more condition-specific
criteria we have provided, we have also
removed the 100-percent evaluation
level because dermatitis is rarely totally
disabling. However, since a 60-percent
evaluation level may now be assigned,
a claim for individual unemployability,
when appropriate, is feasible under 38
CFR 4.16 (a) for those individuals
unable to secure or follow a
substantially gainful occupation as a
result of service-connected skin disease.
The criteria are based on the extent (in
percentage) to which the entire body or
exposed areas are affected by the
condition or on the treatment required.
For a 60-percent evaluation for
dermatitis, more than 40 percent of the
entire body or more than 40 percent of
exposed areas must be affected, or
constant or near-constant systemic
therapy such as corticosteroids or other
immunosuppressive drugs is required.
For a 30-percent evaluation, 20 to 40
percent of the entire body or 20 to 40
percent of exposed areas must be
affected, or systemic therapy for a total
duration of six weeks or more, but not
constantly, during the past 12-month
period is required. For a 10-percent
evaluation, at least 5 percent, but less
than 20 percent, of the entire body, or
at least 5 percent, but less than 20
percent, of exposed areas must be
affected, or intermittent systemic
therapy for a total duration of less than
six weeks during the past 12-month
period is required. For a zero-percent
evaluation, less than 5 percent of the
entire body or less than 5 percent of
exposed areas must be affected, with no
more than topical therapy required
during the past 12-month period. We
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also added an alternative direction to
rate as disfigurement of the head, face,
or neck (DC 7800) or scars (DC’s 7801,
7802, 7803, 7804, or 7805), depending
upon the predominant disability. This
will provide an alternative means of
evaluation in cases, for example, where
the active disease has been controlled
but there are significant residuals, such
as scarring. These criteria are much
more objective than the proposed
criteria and will assure more consistent
evaluations.

We had proposed criteria identical to
those for DC 7806 for DC’s 7815
(Bullous disorders (including
pemphigus vulgaris, pemphigus
foliaceous, bullous pemphigoid,
dermatitis herpetiformis, epidermolysis
bullosa acquisita, benign chronic
familial pemphigus (Hailey-Hailey), and
porphyria cutanea tarda)); 7816
(Psoriasis); 7821 (Cutaneous
manifestations of collagen-vascular
diseases not listed elsewhere (including
scleroderma, calcinosis cutis, and
dermatomyositis)); and 7822
(Papulosquamous disorders not listed
elsewhere (including lichen planus,
large or small plaque parapsoriasis,
pityriasis lichenoides et varioliformis
acuta (PLEVA), lymphomatoid
papulosus, and pityriasis rubra pilaris
(PRP))). The further revised evaluation
criteria we have provided for DC 7806
remain appropriate for those four
conditions, and we have provided
identical criteria under each diagnostic
code.

We also proposed to provide
evaluation criteria identical to those for
DC 7806 for the evaluation of DC’s 7809
(Discoid lupus erythematosus or
subacute cutaneous lupus
erythematosus), 7817 (Exfoliative
dermatitis (erythroderma)), 7823
(Vitiligo), and 7824 (Diseases of
keratinization). However, the proposed
criteria were not specific enough to
these conditions to assure consistent
evaluations, and the revised criteria for
DC 7806 are also not appropriate for
their evaluation. We have therefore
provided more disease-specific
evaluation criteria for these conditions,
and also revised the evaluation levels in
order to make them appropriate for the
usual range of severity of each
individual condition. The evaluation
criteria for each of these conditions is
discussed in more detail below.

Discoid lupus erythematosus (DC
7809) can present in a number of
different ways (scaling, plaques,
atrophy, erythema, scars, etc.), and we
have therefore directed that it be rated
as disfigurement (DC 7800), scars (DC’s
7801, 7802, 7803, 7804, or 7805), or

dermatitis (DC 7806), depending upon
the predominant disability.

Exfoliative dermatitis (DC 7817) is a
disease that may be very severe, and its
treatment is different from that of most
other skin conditions. It may require the
use of corticosteroids,
immunosuppressive retinoids, PUVA
(psoralen with long-wave ultraviolet-A
light) or UVB (ultraviolet-B light)
treatments, or electron beam therapy. It
may also be associated with systemic
manifestations, such as fever, weight
loss, and hypoproteinemia (low level of
protein in the blood, often associated
with edema). We have provided
evaluation levels of 100, 60, 30, 10, and
zero percent for this condition, based on
the extent of involvement of the skin,
whether there are also systemic
manifestations, and the type and
duration of treatment. For a 100-percent
evaluation, generalized involvement of
the skin, plus systemic manifestations
(such as fever, weight loss, and
hypoproteinemia) must be present, and
constant or near-constant systemic
therapy such as therapeutic doses of
corticosteroids, immunosuppressive
retinoids, PUVA (psoralen with long-
wave ultraviolet-A light) or UVB
(ultraviolet-B light) treatments, or
electron beam therapy during the past
12-month period is required. For a 60-
percent evaluation, generalized
involvement of the skin without
systemic manifestations must be
present, and constant or near-constant
systemic therapy during the past 12-
month period is required. For a 30-
percent evaluation, there can be any
extent of involvement of the skin, and
systemic therapy for a total duration of
six weeks or more, but not constantly,
during the past 12-month period is
required. For a 10-percent evaluation,
there can be any extent of involvement
of the skin, and systemic therapy for a
total duration of less than six weeks
during the past 12-month period is
required. For a zero-percent evaluation,
there can be any extent of involvement
of the skin with no more than topical
therapy required during the past 12-
month period. These criteria are specific
to this condition and are more objective
than the proposed criteria.

We proposed to evaluate vitiligo (DC
7823) under the same evaluation criteria
as those we proposed for DC 7806
(dermatitis or eczema). Vitiligo is a
condition in which the only abnormal
finding is hypopigmented skin; the only
treatment for it is cosmetic. The
proposed criteria, however, included
findings such as ulceration, itching,
crusting, exfoliation, and systemic
manifestations, none of which is
specific to, or even occurs in, vitiligo. It

is unlikely that an evaluation higher
than zero percent could have been
assigned for vitiligo using those criteria.
Disfigurement was another of the
proposed criteria under DC 7806. Of the
characteristics of disfigurement
described under DC 7800, only one—
hypopigmentation—is present in
vitiligo, and that is its only disabling
effect. For one characteristic of
disfigurement of the head, face, or neck
under DC 7800, a 10-percent evaluation
is assigned. We have therefore provided
evaluation levels for vitiligo of ten and
zero percent, providing ten percent if
exposed areas are affected, and zero
percent if they are not. These criteria
will assure consistent evaluations for
vitiligo, and they are internally
consistent with the evaluations for
disfigurement of the head, face, or neck,
where the maximum evaluation based
on the presence of hypopigmentation
alone is 10 percent.

We also proposed to evaluate DC
7824, diseases of keratinization
(including icthyoses, Darier’s disease,
and palmoplantar keratoderma) under
the same evaluation criteria as those we
proposed for DC 7806 (dermatitis or
eczema). The further revised criteria for
DC 7806 are not entirely appropriate for
evaluating diseases of keratinization.
We have therefore provided evaluation
levels of 60, 30, 10, and zero percent for
diseases of keratinization, based on
requirements for therapy, the extent of
cutaneous involvement, whether there
are systemic manifestations, and
whether the skin involvement is
constant or episodic. A 60-percent
evaluation requires either generalized
cutaneous involvement or systemic
manifestations and constant or near-
constant systemic medication, such as
immunosuppressive retinoids, during
the past 12-month period. A 30-percent
evaluation requires either generalized
cutaneous involvement or systemic
manifestations and intermittent
systemic medication, such as
immunosuppressive retinoids, for a total
duration of six weeks or more, but not
constantly, during the past 12-month
period. A 10-percent evaluation requires
localized or episodic cutaneous
involvement and intermittent systemic
medication, such as
immunosuppressive retinoids, for a total
duration of less than six weeks during
the past 12-month period. A zero-
percent evaluation is assigned if no
more than topical therapy was required
during the past 12-month period. These
criteria are more appropriate for the
evaluation of diseases of keratinization.
In addition, we have added to the title
some of the specific diseases that make
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up the category of diseases of
keratinization-icthyoses, Darier’s
disease, and palmoplantar keratoderma.

Under the former schedule,
leishmaniasis, both American (DC 7807)
and Old World (DC 7808), were
ordinarily evaluated under the same
criteria as DC 7806 (eczema). We
proposed to evaluate leishmaniasis as
disfigurement, scars, or dermatitis,
depending upon the predominant
disability. One commenter suggested
that we include evaluation criteria for
systemic manifestations of the disease
under these codes. In our judgment,
there is no need to include criteria for
the systemic forms of leishmaniasis
here, because evaluation criteria for
visceral leishmaniasis are provided
under DC 6301, in the section of the
rating schedule on infectious diseases,
immune disorders and nutritional
deficiencies (38 CFR 4.88b). However,
as a reminder to rating specialists, we
have added a note under each of these
codes directing that non-cutaneous
(visceral) leishmaniasis be evaluated
under DC 6301 (visceral leishmaniasis).

In the former schedule and in the
proposed rule, DC 7811 (tuberculosis
luposa (lupus vulgaris), active or
inactive) was directed to be rated under
§§4.88b or 4.89. Section 4.88b was
redesignated §4.88c in a separate
rulemaking, so we have corrected the
reference under DC 7811 to codes to be
used for the evaluation of tuberculosis
of the skin to §§4.88c and 4.89.

Malignant neoplasms of the skin (DC
7818) were evaluated on scars,
disfigurement, etc., on the extent of
constitutional symptoms, and on
physical impairment, in the former
schedule. We proposed to evaluate
based on impairment of function,
disfigurement, or scars. One commenter
stated that these criteria are inadequate
for malignant melanoma because the
condition is potentially lethal.

On further consideration, we have
added a separate diagnostic code, 7833,
to the rating schedule for malignant
melanoma of the skin because it is a
common malignancy and often behaves
differently, particularly more
aggressively, than other skin
malignancies. All residuals that might
occur from any skin malignancy can be
evaluated under the proposed criteria
for malignant neoplasms of the skin
because “impairment of function”
covers virtually any disability that
might result, and we propose to provide
the same evaluation criteria for
malignant melanoma as for other skin
malignancies. However, malignant
melanoma, and at times other
malignancies of the skin, may require a
level of antineoplastic treatment that is

similar to that used for internal
malignancies. We have therefore added
a note under DC’s 7818 and 7833 stating
that if a skin malignancy requires
therapy that is comparable to that used
for internal malignancies, i.e., systemic
chemotherapy, X-ray therapy more
extensive than to the skin, or surgery
more extensive than wide local
excision, a 100-percent evaluation will
be assigned from the date of onset of
treatment, and will continue, with a
mandatory VA examination six months
following the completion of such
antineoplastic treatment, and any
change in evaluation based upon that or
any subsequent examination subject to
the provisions of 38 CFR 3.105(e). Those
provisions require a 60-day notice
before VA reduces an evaluation and an
additional 60-day notice before the
reduced evaluation takes effect. The
revision requires a current examination
to assure that all residuals are
documented, and also offers the veteran
more contemporaneous notice of any
proposed action and expands the
veteran’s opportunity to present
evidence showing that the proposed
action should not be taken. If there has
been no local recurrence or metastasis,
evaluation will then be made on
residuals. This will assure that the
evaluation of these neoplasms, when
they require treatment that is
comparable to the treatment of internal
malignancies, is commensurate with
that type of treatment and is consistent
with the method of evaluating
malignancies in other systems. If
treatment is confined to the skin, the
provisions for a 100-percent evaluation
do not apply. Since we have provided

a separate diagnostic code for malignant
melanoma, we added to the title of
malignant skin neoplasms (DC 7818) for
clarity, “other than malignant
melanoma.”

We proposed to add urticaria to the
rating schedule as DC 7825, with
evaluation levels of 40, 20, and zero
percent. We proposed to call for a 40-
percent evaluation if there is either a
need for regular immunosuppressive
therapy or the presence of
uncontrollable episodes despite therapy;
a 20-percent evaluation if there is a need
for frequent immunosuppressive
therapy; and a zero-percent evaluation if
the condition is occasional or
asymptomatic. We received two
comments about these criteria. One
commenter said that urticaria should be
evaluated at 60 percent if it is
uncontrollable despite any therapy, and
at 50 percent if it requires frequent
treatment. The other said that urticaria
should be evaluated higher than 40

percent if it is uncontrolled by systemic
immunosuppressive therapy and that
we should replace the words
“frequent,” “regular,” and “occasional”
with more objective criteria.

We agree that a higher level of
evaluation is warranted and have
therefore added a 60-percent evaluation
level for urticaria when there are at least
four debilitating episodes during the
past 12-month period despite
continuous immunosuppressive
therapy. In conjunction with this
change, we made the next lower
evaluation level 30 percent instead of 40
percent, and based it on debilitating
episodes occurring at least four times
during the past 12-month period but
requiring only intermittent systemic
immunosuppressive therapy for control,
and made the level below that 10
percent instead of 20 percent, and based
it on recurrent episodes occurring at
least four times during the past 12-
month period and that respond to
treatment with antihistamines or
sympathomimetics. These evaluation
levels are consistent with the ranges for
other skin diseases, and these criteria
respond to the comments by providing
a higher evaluation level for the most
severe cases of urticaria, and by
providing more objective criteria. The
more objective criteria will assure more
consistent evaluations.

We proposed to add primary
cutaneous vasculitis as DC 7826, to be
evaluated on the basis of disfigurement,
scars, or urticaria, depending upon the
predominant disability. Because the
revised evaluation criteria for
disfigurement (DC 7800) and urticaria
(DC 7825) are more specific to those
conditions than the proposed criteria
were, they are less appropriate for the
evaluation of primary cutaneous
vasculitis, which is a chronic, but
episodic, condition. We have therefore
provided a separate set of more
objective criteria with evaluation levels
of 60, 30, and 10 percent for primary
cutaneous vasculitis, based on the
frequency of debilitating episodes and
the type and frequency of treatment. A
60-percent evaluation calls for recurrent
debilitating episodes occurring at least
four times during the past 12-month
period despite continuous
immunosuppressive therapy; a 30-
percent evaluation calls for recurrent
debilitating episodes occurring at least
four times during the past 12-month
period and requiring intermittent
systemic immunosuppressive therapy
for control; and a ten-percent evaluation
calls for recurrent episodes occurring
one to three times during the past 12-
month period and requiring intermittent
systemic immunosuppressive therapy
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for control. These criteria are more
specific to this condition and will result
in more consistent evaluations. We have
also provided an alternative direction to
rate as disfigurement of the head, face,
or neck (DC 7800) or scars (DC’s 7801,
7802, 7803, 7804, or 7805), depending
upon the predominant disability. These
are consistent with the criteria
recommended by our consultants.

Similarly, we proposed to add
erythema multiforme (toxic epidermal
necrolysis) as DC 7827, with evaluation
based on disfigurement, scars, or
urticaria, depending upon the
predominant disability. Because the
revised evaluation criteria for
disfigurement (DC 7800) and urticaria
(DC 7825) are more specific to those
conditions than the proposed criteria
were, they are less appropriate for the
evaluation of erythema multiforme. We
have therefore provided a separate set of
more objective criteria for erythema
multiforme, which is an episodic
condition, with levels of 60, 30, and 10
percent, based on the frequency of
debilitating episodes and the type and
frequency of treatment. A 60-percent
evaluation calls for recurrent
debilitating episodes at least four times
during the past 12-month period despite
ongoing immunosuppressive therapy; a
30-percent evaluation calls for recurrent
debilitating episodes at least four times
during the past 12-month period despite
ongoing immunosuppressive therapy;
and a ten-percent evaluation calls for
recurrent episodes that respond to
treatment with antihistamines or
sympathomimetics. We also provided
an alternative direction to rate as
disfigurement of the head, face, or neck
(DC 7800) or scars (DC’s 7801, 7802,
7803, 7804, or 7805), depending upon
the predominant disability. These
criteria are identical to the criteria for
DC 7826, since both conditions are
episodic and require similar treatment,
and they are consistent with the criteria
recommended by our consultants.

We proposed that acne (DC 7828) and
chloracne (DC 7829), which have
similar manifestations, be evaluated
under the same criteria as DC 7800
(disfigurement of the head, face, or
neck). One commenter suggested that
acne on nonexposed areas may warrant
a compensable evaluation if there are
extensive painful cysts. The proposed
criteria did not provide for a
compensable evaluation for such
manifestations.

We agree that acne involving
nonexposed areas may be disabling,
more because of the inflammatory
aspects than the disfiguring aspects. We
have therefore established evaluation
criteria for acne and chloracne that are

based on the extent of involvement by
acne, its location, and whether it is deep
or superficial. We have provided a 30-
percent evaluation for deep acne
(meaning deep inflamed nodules and
pus-filled cysts) affecting 40 percent or
more of the face and neck; a 10-percent
evaluation for deep acne affecting less
than 40 percent of the face and neck, or
deep acne other than on the face and
neck; and a zero-percent evaluation for
superficial acne (comedones, papules,
pustules, superficial cysts) of any
extent. We have provided an alternative
direction to rate acne and chloracne as
disfigurement of the head, face, or neck
(DC 7800) or scars (DC’s 7801, 7802,
7803, 7804, or 7805), depending upon
the predominant disability. This change
will allow more leeway in assessing
which type of disability best represents
the findings in a particular case of acne
or chloracne.

We proposed to evaluate scarring
alopecia (DC 7830) and alopecia areata
(DC 7831) on the basis of disfigurement.
One commenter suggested that the
criteria for DC’s 7830 and 7831 take into
account the ability or inability to
improve appearance with a hairpiece or
wig. We have reconsidered the criteria
for these types of alopecia in view of our
changed disfigurement criteria, which
are not appropriate for these conditions,
and have provided evaluation criteria
based instead on the extent of
involvement by alopecia. We have
provided evaluation levels of 20, 10,
and zero percent for scarring alopecia
and ten and zero percent for alopecia
areata. These levels are commensurate
with the range of disability these
conditions produce, according to our
contract consultant specialists, who
reviewed the rating schedule and made
recommendations for changes to help
fulfill the goals of revising and updating
the medical criteria. For scarring
alopecia, which usually follows injury,
infection, burns, etc., and shows tissue
loss and scarring, we have provided a
20-percent evaluation if the condition
affects more than 40 percent of the
scalp; a 10-percent evaluation if it
affects 20 to 40 percent of the scalp; and
a zero-percent evaluation if it affects
less than 20 percent of the scalp. For
alopecia areata, where scarring and
atrophic changes are not present, we
have provided a 10-percent evaluation
for generalized involvement of the body,
and a zero-percent evaluation if the
condition is limited to the scalp and
face. These criteria are clear and
objective and will assure consistency in
evaluation. They do not take into
account the potential improvement of
appearance with a hairpiece or wig,

which would require a subjective
assessment, but are based instead on the
objectively determinable effects of the
condition and are consistent with the
recommendations of our consultants.

We edited the language of the note
regarding under painful superficial scars
(DC 7804) for clarity, and the notes
under DC’s 7801 and 7802 regarding
scars in widely separated areas for the
same reason, but these are not
substantive changes.

For more clarity and objectivity, we
have revised the language in DC 7802
from “‘area or areas approximating 144
square inches (929 sq. cm.)” to ““area or
areas of 144 square inches (929 sq. cm.)
or greater.” We revised the title of DC
7813, Dermatophytosis, to include
“(ringworm: of body, tinea corporis; of
head, tinea capitis; of feet, tinea pedis;
of beard area, tinea barbae; of nails,
tinea unguium; of inguinal area (jock
itch), tinea cruris)” to clarify what is
included.

VA appreciates the comments
submitted in response to the proposed
rule, which is now adopted with the
amendments noted above.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This rule would have no consequential
effect on State, local or tribal
governments.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Regulatory Flexibility Act

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (RFA), 5 U.S.C. 601-612.
The reason for this certification is that
this amendment would not directly
affect any small entities. Only VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this amendment is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Executive Order 12866

This regulatory amendment has been
reviewed by the Office of Management
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and Budget under the provisions of
Executive Order 12866, Regulatory
Planning and Review, dated September
30, 1993.

The Catalog of Federal Domestic
Assistance program numbers are 64.104 and
64.109.

Approved: May 17, 2002.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 4, subpart B, is
amended as set forth below:

PART 4—SCHEDULE FOR RATING

Authority: 38 U.S.C. 1155, unless
otherwise noted.

Subpart B—Disability Ratings

2. Section 4.118 is revised to read as
follows:

§4.118 Schedule of ratings—skin.

List of Subjects in 38 CFR Part 4 DISABILITIES

1. The authority citation for part 4
continues to read as follows:

Disability benefits, Individuals with
disabilities, Pensions, Veterans.

Rating
7800 Disfigurement of the head, face, or neck:
With visible or palpable tissue loss and either gross distortion or asymmetry of three or more features or paired sets of fea-
tures (nose, chin, forehead, eyes (including eyelids), ears (auricles), cheeks, lips), or; with six or more characteristics of dis-
FIGUIBIMENT .ottt h e bt bt et e b b e o4 bt oo b e e o ht e e h et e bt e ke e e s bt e eh et et e e e b bt e b e e sbe e e sttt eeb e et e e e b e e nbeesaneeeee 80
With visible or palpable tissue loss and either gross distortion or asymmetry of two features or paired sets of features (nose,
chin, forehead, eyes (including eyelids), ears (auricles), cheeks, lips), or; with four or five characteristics of disfigurement .... 50
With visible or palpable tissue loss and either gross distortion or asymmetry of one feature or paired set of features (nose,
chin, forehead, eyes (including eyelids), ears (auricles), cheeks, lips), or; with two or three characteristics of disfigurement .. 30
With one characteristic of AISTIGUIEBIMENT ..........oiiiiiii ettt h ettt e bbbt e sbe e et e et e et e e nb e e nbeesnneeneee 10
Note (1):The 8 characteristics of disfigurement, for purposes of evaluation under §4.118, are:
Scar 5 or more inches (13 or more cm.) in length.
Scar at least one-quarter inch (0.6 cm.) wide at widest part.
Surface contour of scar elevated or depressed on palpation.
Scar adherent to underlying tissue.
Skin hypo-or hyper-pigmented in an area exceeding six square inches (39 sqg. cm.).
Skin texture abnormal (irregular, atrophic, shiny, scaly, etc.) in an area exceeding six square inches (39 sg. cm.).
Underlying soft tissue missing in an area exceeding six square inches (39 sg. cm.).
Skin indurated and inflexible in an area exceeding six square inches (39 sg. cm.).
Note (2): Rate tissue loss of the auricle under DC 6207 (loss of auricle) and anatomical loss of the eye under DC 6061 (ana-
tomical loss of both eyes) or DC 6063 (anatomical loss of one eye), as appropriate.
Note (3): Take into consideration unretouched color photographs when evaluating under these criteria.
7801 Scars, other than head, face, or neck, that are deep or that cause limited motion:
Area or areas exceeding 144 square iNChES (929 SO.CIML) ..uiiiiiiiiiiiiiei ettt b e sttt et e e e e naeenene e e 40
Area or areas exceeding 72 square iNCNES (465 SO. CIML) ..uiiiiiiieiiiiieeiiiieesiee e e steeesrtteeesaaeeessaaeeessaeeeataeeeanseeeeasseeeanseeeeasaeeeareeen 30
Area or areas exceeding 12 square inches (77 sq. cm.) 20
Area or areas exceeding 6 square inches (39 sq. cm.) 10
Note (1): Scars in widely separated areas, as on two or more extremities or on anterior and posterior surfaces of extremities
or trunk, will be separately rated and combined in accordance with § 4.25 of this part.
Note (2): A deep scar is one associated with underlying soft tissue damage.
7802 Scars, other than head, face, or neck, that are superficial and that do not cause limited motion: Area or areas of 144
square iNChES (929 SO. CIM.) OF GIEALET .....eoiuiiitieitie ettt ettt ettt ettt et e bt e she e e bt oa bt e bt e o he e e sh et ea et ekt e ea b e e eb et et e eeab e e bt e nbb e e nbeenaneeneee 10
Note (1): Scars in widely separated areas, as on two or more extremities or on anterior and posterior surfaces of extremities
or trunk, will be separately rated and combined in accordance with §4.25 of this part.
Note (2): A superficial scar is one not associated with underlying soft tissue damage.
7803 Scars, SUPEIICIAl, UNSTADIE .....cicuiieiiiiie et ee et e st e et e e sttt e et e e et e e e sateeeesseeeeesseeeeanteeeenteee s neeeeasneeeeanseeeenbeeesnntaeesnnaeeennnnas 10
Note (1): An unstable scar is one where, for any reason, there is frequent loss of covering of skin over the scar.
Note (2): A superficial scar is one not associated with underlying soft tissue damage.
7804 Scars, superficial, painful 0N @XAMINALION ..........oiiiiiiiiie ettt e et e e e b e e e e e e s sre e e s nr e e e s sbe e e e anreeesnbeeesanneeesnnnas 10
Note (1): A superficial scar is one not associated with underlying soft tissue damage.
Note (2): In this case, a 10-percent evaluation will be assigned for a scar on the tip of a finger or toe even though amputation
of the part would not warrant a compensable evaluation.
(See §4.68 of this part on the amputation rule.)
7805 Scars, other; Rate on limitation of function of affected part.
7806 Dermatitis or eczema.
More than 40 percent of the entire body or more than 40 percent of exposed areas affected, or; constant or near-constant
systemic therapy such as corticosteroids or other immunosuppressive drugs required during the past 12-month period ........ 60
20 to 40 percent of the entire body or 20 to 40 percent of exposed areas affected, or; systemic therapy such as
corticosteroids or other immunosuppressive drugs required for a total duration of six weeks or more, but not constantly, dur-
[1glo R g el oF= LS A 22 o g o] 11 =T o o H T TSROSO P PR PUPPRTPPIN 30
At least 5 percent, but less than 20 percent, of the entire body, or at least 5 percent, but less than 20 percent, of exposed
areas affected, or; intermittent systemic therapy such as corticosteroids or other immunosuppressive drugs required for a
total duration of less than six weeks during the past 12-month PEriOd ...........cuiiiiiiiiiiiieie e 10
Less than 5 percent of the entire body or less than 5 percent of exposed areas affected, and; no more than topical therapy
required during the past 12-MONEN PERIOM .......ccoiuiiiiiiii ettt e e ettt e e s be e e e asae e e et be e e sabse e e aaes e e e sabeeeeabbeeaanbeeeaanneeean 0
Or rate as disfigurement of the head, face, or neck (DC 7800) or scars (DC's 7801, 7802, 7803, 7804, or 7805), depending
upon the predominant disability.
7807 American (New World) leishmaniasis (mucocutaneous, espundia): Rate as disfigurement of the head, face, or neck (DC
7800), scars (DC's 7801, 7802, 7803, 7804, or 7805), or dermatitis (DC 7806), depending upon the predominant disability.
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Rating

Note: Evaluate non-cutaneous (visceral) leishmaniasis under DC 6301 (visceral leishmaniasis).

7808 Old World leishmaniasis (cutaneous, Oriental sore): Rate as disfigurement of the head, face, or neck (DC 7800), scars
(DC's 7801, 7802, 7803, 7804, or 7805), or dermatitis (DC 7806), depending upon the predominant disability.

Note: Evaluate non-cutaneous (visceral) leishmaniasis under DC 6301 (visceral leishmaniasis).

7809 Discoid lupus erythematosus or subacute cutaneous lupus erythematosus: Rate as disfigurement of the head, face, or
neck (DC 7800), scars (DC’s 7801, 7802, 7803, 7804, or 7805), or dermatitis (DC 7806), depending upon the predominant dis-
ability. Do not combine with ratings under DC 6350.

7811 Tuberculosis luposa (lupus vulgaris), active or inactive: Rate under 88 4.88c or 4.89, whichever is appropriate.

7813 Dermatophytosis (ringworm: of body, tinea corporis; of head, tinea capitis; of feet, tinea pedis; of beard area, tinea barbae;
of nails, tinea unguium; of inguinal area (jock itch), tinea cruris): Rate as disfigurement of the head, face, or neck (DC 7800),
scars (DC's 7801, 7802, 7803, 7804, or 7805), or dermatitis (DC 7806), depending upon the predominant disability.

7815 Bullous disorders (including pemphigus vulgaris, pemphigus foliaceous, bullous pemphigoid, dermatitis herpetiformis,
epidermolysis bullosa acquisita, benign chronic familial pemphigus (Hailey-Hailey), and porphyria cutanea tarda):

More than 40 percent of the entire body or more than 40 percent of exposed areas affected, or; constant or near-constant
systemic therapy such as corticosteroids or other immunosuppressive drugs required during the past 12-month period ........

20 to 40 percent of the entire body or 20 to 40 percent of exposed areas affected, or; systemic therapy such as
corticosteroids or other immunosuppressive drugs required for a total duration of six weeks or more, but not constantly, dur-
(1 lo Rt g el oF= LS A 22 o g o] 11 =T o o E TSSO TP PUPPRRPPPN

At least 5 percent, but less than 20 percent, of the entire body, or at least 5 percent, but less than 20 percent, of exposed
areas affected, or; intermittent systemic therapy such as corticosteroids or other immunosuppressive drugs required for a
total duration of less than six weeks during the past 12-month PEHOT ..........ocuiiiiiiiiiiiiii e

Less than 5 percent of the entire body or exposed areas affected, and; no more than topical therapy required during the past
B2 40 TeT 01 (g I o T=T 4 To Lo T TS T ST PPRPTPPPPRTPPIN

Or rate as disfigurement of the head, face, or neck (DC 7800) or scars (DC's 7801, 7802, 7803, 7804, or 7805), depending
upon the predominant disability.

7816 Psoriasis:

More than 40 percent of the entire body or more than 40 percent of exposed areas affected, or; constant or near-constant
systemic therapy such as corticosteroids or other immunosuppressive drugs required during the past 12-month period ........

20 to 40 percent of the entire body or 20 to 40 percent of exposed areas affected, or; systemic therapy such as
corticosteroids or other immunosuppressive drugs required for a total duration of six weeks or more, but not constantly, dur-
L1 Lo IR g oI oF= E 022 o o 11 =T o o PSSP

At least 5 percent, but less than 20 percent, of the entire body, or at least 5 percent, but less than 20 percent, of exposed
areas affected, or; intermittent systemic therapy such as corticosteroids or other immunosuppressive drugs required for a
total duration of less than six weeks during the past 12-month Period ...........ccooiiiiiiiiiiiii e

Less than 5 percent of the entire body or exposed areas affected, and; no more than topical therapy required during the past
B o To) (g I o =T o T TSP PO U PP PR RVPPTOPPOTIN

Or rate as disfigurement of the head, face, or neck (DC 7800) or scars (DC's 7801, 7802, 7803, 7804, or 7805), depending
upon the predominant disability.

7817 Exfoliative dermatitis (erythroderma):

Generalized involvement of the skin, plus systemic manifestations (such as fever, weight loss, and hypoproteinemia), and;
constant or near-constant systemic therapy such as therapeutic doses of corticosteroids, immunosuppressive retinoids,
PUVA (psoralen with long-wave ultraviolet-A light) or UVB (ultraviolet-B light) treatments, or electron beam therapy required
during the Past 12-MONTN PEIIOA ........iiiiiiiietie ettt ettt he e st eeh b e e bt e eh et e bt e ea bt et e e eab e e nbe e anbeenhbeenbeeebeeenbeesnneennee

Generalized involvement of the skin without systemic manifestations, and; constant or near-constant systemic therapy such
as therapeutic doses of corticosteroids, immunosuppressive retinoids, PUVA (psoralen with long-wave ultraviolet-A light) or
UVB (ultraviolet-B light) treatments, or electron beam therapy required during the past 12-month period ...........cccccoevieninnnnen.

Any extent of involvement of the skin, and; systemic therapy such as therapeutic doses of corticosteroids, immuno-
suppressive retinoids, PUVA (psoralen with long-wave ultraviolet-A light) or UVB (ultraviolet-B light) treatments, or electron
beam therapy required for a total duration of six weeks or more, but not constantly, during the past 12-month period ...........

Any extent of involvement of the skin, and; systemic therapy such as therapeutic doses of corticosteroids, immuno-
suppressive retinoids, PUVA (psoralen with long-wave ultraviolet-A light) or UVB (ultraviolet-B light) treatments, or electron
beam therapy required for a total duration of less than six weeks during the past 12-month period ............ccccccevvivieiiiinenieenn.

Any extent of involvement of the skin, and; no more than topical therapy required during the past 12-month period

7818 Malignant skin neoplasms (other than malignant melanoma): Rate as disfigurement of the head, face, or neck (DC 7800),
scars (DC's 7801, 7802, 7803, 7804, or 7805), or impairment of function.

Note: If a skin malignancy requires therapy that is comparable to that used for systemic malignancies, i.e., systemic chemo-
therapy, X-ray therapy more extensive than to the skin, or surgery more extensive than wide local excision, a 100-percent
evaluation will be assigned from the date of onset of treatment, and will continue, with a mandatory VA examination six
months following the completion of such antineoplastic treatment, and any change in evaluation based upon that or any
subsequent examination will be subject to the provisions of § 3.105(e) of this chapter. If there has been no local recurrence
or metastasis, evaluation will then be made on residuals. If treatment is confined to the skin, the provisions for a 100-per-
cent evaluation do not apply.

7819 Benign skin neoplasms: Rate as disfigurement of the head, face, or neck (DC 7800), scars (DC's 7801, 7802, 7803, 7804,
or 7805), or impairment of function.

7820 Infections of the skin not listed elsewhere (including bacterial, fungal, viral, treponemal and parasitic diseases): Rate as
disfigurement of the head, face, or neck (DC 7800), scars (DC'’s 7801, 7802, 7803, 7804, or 7805), or dermatitis (DC 7806), de-
pending upon the predominant disability.

7821 Cutaneous manifestations of collagen-vascular diseases not listed elsewhere (including scleroderma, calcinosis cutis, and
dermatomyositis):

More than 40 percent of the entire body or more than 40 percent of exposed areas affected, or; constant or near-constant
systemic therapy such as corticosteroids or other immunosuppressive drugs required during the past 12-month period ........

20 to 40 percent of the entire body or 20 to 40 percent of exposed areas affected, or; systemic therapy such as
corticosteroids or other immunosuppressive drugs required for a total duration of six weeks or more, but not constantly, dur-
L1 Lo IR g oI oF= E 022 o o 11 =T o o PSSP

60

30

10

60

30

10

100

60

30

60

30
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At least 5 percent, but less than 20 percent, of the entire body, or at least 5 percent, but less than 20 percent, of exposed
areas affected, or; intermittent systemic therapy such as corticosteroids or other immunosuppressive drugs required for a
total duration of less than six weeks during the past 12-month Period ...........ccoooiiiiiiiiiiiii e 10
Less than 5 percent of the entire body or exposed areas affected, and; no more than topical therapy required during the past
B o T ) (g I o =T o T T TP PO TP TP TP PR VPPTOPPOTIN 0
Or rate as disfigurement of the head, face, or neck (DC 7800) or scars (DC's 7801, 7802, 7803, 7804, or 7805), depending
upon the predominant disability.
7822 Papulosquamous disorders not listed elsewhere (including lichen planus, large or small plaque parapsoriasis, pityriasis
lichenoides et varioliformis acuta (PLEVA), lymphomatoid papulosus, and pityriasis rubra pilaris (PRP)):
More than 40 percent of the entire body or more than 40 percent of exposed areas affected, and; constant or near-constant
systemic medications or intensive light therapy required during the past 12-month period ...........cccccooiieiiiieniiee e, 60
20 to 40 percent of the entire body or 20 to 40 percent of exposed areas affected, or; systemic therapy or intensive light ther-
apy required for a total duration of six weeks or more, but not constantly, during the past 12-month period ............cc.cceeeuenee. 30
At least 5 percent, but less than 20 percent, of the entire body, or at least 5 percent, but less than 20 percent, of exposed
areas affected, or; systemic therapy or intensive light therapy required for a total duration of less than six weeks during the
2= LS A 022 4 To T a1 o 1o 7= 1 o Yo RSSO 10
Less than 5 percent of the entire body or exposed areas affected, and; no more than topical therapy required during the past
jb2 40 ToT01 (o I o T=T4 T Lo N TSP TOUPPRTPTP 0
Or rate as disfigurement of the head, face, or neck (DC 7800) or scars (DC's 7801, 7802, 7803, 7804, or 7805), depending
upon the predominant disability.
7823 Vitiligo:
With @XPOSEA @rEaS @ffECLEA ........eiiiiiie ittt e ettt e e st bt e e sab et e e skt e e e ekt e e e eabe e e e aabe e e e amb e e e e beeeeanbeeeeanbeeesnnreeean 10
With NO eXPOSEA ArEaS AfFECIEU ..ottt e ekt e e ettt e e s ht et e ekt e e e e be e e e eabe e e e eabe e e e anbeeeanbeeeeanbeeeeanreeean 0
7824 Diseases of keratinization (including icthyoses, Darier’s disease, and palmoplantar keratoderma):
With either generalized cutaneous involvement or systemic manifestations, and; constant or near-constant systemic medica-
tion, such as immunosuppressive retinoids, required during the past 12-month Period ..........cccccovieiiiiiienienieese e 60
With either generalized cutaneous involvement or systemic manifestations, and; intermittent systemic medication, such as im-
munosuppressive retinoids, required for a total duration of six weeks or more, but not constantly, during the past 12-month
917110 o OO PRSPPI 30
With localized or episodic cutaneous involvement and intermittent systemic medication, such as immunosuppressive retinoids,
required for a total duration of less than six weeks during the past 12-month period ...........cccccecieiiiiniiiiicncee e, 10
No more than topical therapy required during the past 12-month PEriod ..........ccccoiiiiiiiiiiiiie e 0
7825 Urticaria:
Recurrent debilitating episodes occurring at least four times during the past 12-month period despite continuous immuno-
ST o] o] (T g =T =T o) PSSP UPPR PP 60
Recurrent debilitating episodes occurring at least four times during the past 12-month period, and; requiring intermittent sys-
temic immuNOSUPPressive therapy fOr CONTO .........c.ui ittt s e sb et et et e b e e b e e nbeesnneeeee 30
Recurrent episodes occurring at least four times during the past 12-month period, and; responding to treatment with antihis-
tamiNes Or SYMPATNOIMIMETICS ....c.viiiiiiiieiie ettt st b ettt e e h et e bt e b e e e s bt e sh et e bt e e ab e e b e e sbe e e sbe e eab e e bt e e b e e nbeesaneeees 10
7826 Vasculitis, primary cutaneous:
Recurrent debilitating episodes occurring at least four times during the past 12-month period despite continuous immuno-
ST o] o] (T It =T =T o) T PO OO U PP RTPPRPTO 60
Recurrent debilitating episodes occurring at least four times during the past 12-month period, and; requiring intermittent sys-
temic immunNOSUPPressive therapy fOr CONIOL .........c.iii it b ettt e b eere e 30
Recurrent episodes occurring one to three times during the past 12-month period, and; requiring intermittent systemic im-
MUNOSUPPIESSIVE therapy fOr CONTIOL .......eii ittt et e e s hb e e e s abe e e ekt e e e sabb e e e aatb e e e sabe e e e abbeeeanbeeeannneeaan 10
Or rate as disfigurement of the head, face, or neck (DC 7800) or scars (DC's 7801, 7802, 7803, 7804, or 7805), depending
upon the predominant disability.
7827 Erythema multiforme; Toxic epidermal necrolysis:
Recurrent debilitating episodes occurring at least four times during the past 12-month period despite ongoing immuno-
SUPPIESSIVE TNEIAPY ...eiiiiiiiti ittt h ettt b et e h bt o b et e et e ook bt e b e e e b bt e bt e e et e b et e b e e e be e eab e e s ab e et e e e e e e be e ner et 60
Recurrent episodes occurring at least four times during the past 12-month period, and; requiring intermittent systemic im-
MUNOSUPPIESSIVE TNEIAPY .. eeiiiiiiiii ittt ettt et e ettt e e bttt e e bt e e ek bt e e o2k bt e e sa b et e ek b e e e aa bbb e e eab s e e e aat e e e e abbe e e e beeeeanbeeesnreeean 30
Recurrent episodes occurring during the past 12-month period that respond to treatment with antihistamines or
sympathomimetics, or; one to three episodes occurring during the past 12-month period requiring intermittent systemic im-
MUNOSUPPIESSIVE TNEIAPY ... .eiiiiiiiii ittt ettt e oottt e e bttt e e bt e e ek bt e e ea s bt e e sa ke e e e s bt e e 2a b b e e e eab b e e e aab e e e e abbe e e e beeeeanbeeesnneeean 10
Or rate as disfigurement of the head, face, or neck (DC 7800) or scars (DC's 7801, 7802, 7803, 7804, or 7805), depending
upon the predominant disability.
7828 Acne:
Deep acne (deep inflamed nodules and pus-filled cysts) affecting 40 percent or more of the face and neck ..........ccccccceviennns 30
Deep acne (deep inflamed nodules and pus-filled cysts) affecting less than 40 percent of the face and neck, or; deep acne
other than 0N the fACE ANT NECK ........oiiiiii et b e b et et e e e s b et et e e e e et e e s e e nbeenene e e 10
Superficial acne (comedones, papules, pustules, superficial Cysts) Of any EXIENT ........cciiiiiiiiiiiiiie e 0
Or rate as disfigurement of the head, face, or neck (DC 7800) or scars (DC's 7801, 7802, 7803, 7804, or 7805), depending
upon the predominant disability.
7829 Chloracne:
Deep acne (deep inflamed nodules and pus-filled cysts) affecting 40 percent or more of the face and neck ............cccccocceeenne. 30
Deep acne (deep inflamed nodules and pus-filled cysts) affecting less than 40 percent of the face and neck, or; deep acne
other than on the face @Nd NECK ..o ettt e e e anne 10
Superficial acne (comedones, papules, pustules, superficial Cysts) Of any EXIENT ........cccceiiiiiiiiiiiiee e 0
Or rate as disfigurement of the head, face, or neck (DC 7800) or scars (DC's 7801, 7802, 7803, 7804, or 7805), depending
upon the predominant disability.
7830 Scarring alopecia:
Affecting more than 40 Percent Of the SCAIP .....uiiiiiiii i e s e e s e e e st e e ste e e e taeeeenteeeesnseeeeaseeeeansaeeeantaneannreeesn 20
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Rating
Affecting 20 t0 40 PEIrCENt Of thE SCAID ...coviiiiiiiiie ittt b e b e sbe ettt et e e in e e naeesene e 10
Affecting less than 20 PErCeNt Of the SCAIP .....eiiiiiiiiiiie et rh ettt b e bt e sbe et e st e e be e nbeenbeesnneenee 0
7831 Alopecia areata:
g I (o TSI = 11 o To T |V o - 1 S TS O PP PPN 10
With loss of hair limited t0 SCAIP AN FACE .......ooiiiiiiii ettt ettt sene e 0
7832 Hyperhidrosis:
Unable to handle paper or tools because of moisture, and unresponsive to therapy ..........ccccceiciiiiiiiieniciie e 30
Able to handle paper Or t00IS AftEr TNEIAPY .........ii ittt b e e bt e sbe e et e st e e be e an e e nbeesnneeeee 0

7833 Malignant melanoma: Rate as scars (DC's 7801, 7802, 7803, 7804, or 7805), disfigurement of the head, face, or neck (DC

7800), or impairment of function (under the appropriate body system).

Note: If a skin malignancy requires therapy that is comparable to that used for systemic malignancies, i.e., systemic chemo-
therapy, X-ray therapy more extensive than to the skin, or surgery more extensive than wide local excision, a 100-percent
evaluation will be assigned from the date of onset of treatment, and will continue, with a mandatory VA examination six
months following the completion of such antineoplastic treatment, and any change in evaluation based upon that or any
subsequent examination will be subject to the provisions of §3.105(e). If there has been no local recurrence or metastasis,
evaluation will then be made on residuals. If treatment is confined to the skin, the provisions for a 100-percent evaluation

do not apply.

(Authority: 38 U.S.C. 1155)

[FR Doc. 02—19331 Filed 7-30-02; 8:45 am)]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 20
RIN 2900-AL25
Board of Veterans’ Appeals: Rules of

Practice—Attorney Fee Matters; Notice
of Disagreement Requirement

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
regulations of the Department of
Veterans Affairs (VA) relating to
attorney fees. We are removing the
requirement that, in order for an agent
or attorney to charge a fee for services
provided in a case, there must have
been a notice of disagreement filed in
the case on or after November 18, 1988.
This change is required by a statute
enacted in December 2001.

DATES: Effective Date: December 27,
2001.

FOR FURTHER INFORMATION CONTACT:
Steven L. Keller, Senior Deputy Vice
Chairman, Board of Veterans’ Appeals,
Department of Veterans Affairs, 810
Vermont Avenue, NW, Washington, DC
20420, (202) 565-5978.
SUPPLEMENTARY INFORMATION: The Board
of Veterans’ Appeals (Board) is an
administrative body that decides
appeals from denials of claims for
veterans’ benefits. The Board’s Rules of
Practice (38 CFR part 20) contain VA’s
regulations relating to attorney-fee
matters.

The issues of whether and how much
an agent or attorney may charge for
services provided in a case involving a

claim for veterans’ benefits have always
been highly regulated by Congress.
From 1864 until 1988, such fees were
limited to $10.00. In 1988, Congress
passed the “Veterans’ Judicial Review
Act” (VJRA), Pub. L. No. 100-687, Div.
A, 102 Stat. 4105, which permitted
agents and attorneys to charge a
“reasonable fee” for services provided
in a case when the following three
conditions were met:

* The Board made its first final
decision in the case;

» The Board’s first final decision
followed a “notice of disagreement”
filed with VA on or after the enactment
date of the VJRA, i.e., November 18,
1988; and

» The agent or attorney was retained
with respect to such case within one
year of the date of the Board s first final
decision.

38 U.S.C. 5904(c)(1); Pub. L. No. 100—
687, Div. A, §403, 102 Stat. 4105, 4122,
reprinted in 38 U.S.C.A. 5904 note
(Applicability to Attorneys Fees) (notice
of disagreement date).

In § 603(b) of the “Veterans Education
and Benefits Expansion Act of 2001”,
Pub. L. No. 107-103, 115 Stat. 976, 999
(Dec. 27, 2001), Congress repealed the
requirement that, in order for an agent
or attorney to charge a fee for services
provided in a case, the Board’s first final
decision must have followed a notice of
disagreement filed on or after November
18, 1988. This document implements
that change in VA’s regulations.

This change does not affect the
requirements that, in order for an agent
or attorney to charge a fee for services
provided in a case, (1) the Board must
have made its first final decision in that
case, and (2) the agent or attorney must
have been retained with respect to such
case within one year of the date of the
Board’s first final decision.

Administrative Procedure Act

Because this rule merely implements
a change in the statute, notice and
public comment are unnecessary. 5
U.S.C. 553(b)(B). Accordingly, we are
publishing this amendment as a final
rule.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1532) requires that
agencies prepare an assessment of
anticipated costs and benefits before
developing any rule that may result in
an expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any given year. This final rule would
have no consequential effect on State,
local, or tribal governments.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This amendment
will not directly affect any small
entities. Only individuals could be
directly affected. Therefore, pursuant to
5 U.S.C. 605(b), this final rule is exempt
from the initial and final regulatory
flexibility analyses requirements of
sections 603 and 604.

List of Subjects in 38 CFR Part 20

Administrative practice and
procedure, Claims, Veterans.
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Approved: July 3, 2002.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 20 is amended as
set forth below:

PART 20—BOARD OF VETERANS’
APPEALS: RULES OF PRACTICE

1. The authority citation for part 20
continues to read as follows:

Authority: 38 U.S.C. 501(a) and as noted in
specific sections.

2.1In §20.609, paragraph (c) is revised
to read as follows:

§20.609 Rule 609. Payment of
representative’s fees in proceedings before
Department of Veterans Affairs field
personnel and before the Board of
Veterans’ Appeals.

* * * * *

(c) Circumstances under which fees
may be charged. (1) General. Except as
noted in paragraph (d) of this section,
attorneys-at-law and agents may charge
claimants or appellants for their services
only if both of the following conditions
have been met:

(i) A final decision has been
promulgated by the Board of Veterans’
Appeals with respect to the issue, or
issues, involved; and

(ii) The attorney-at-law or agent was
retained not later than one year
following the date that the decision by
the Board of Veterans’ Appeals with
respect to the issue, or issues, involved
was promulgated. (This condition will
be considered to have been met with
respect to all successor attorneys-at-law
or agents acting in the continuous
prosecution of the same matter if a
predecessor was retained within the
required time period.)

(2) Clear and unmistakable error
cases. For the purposes of this section,
in the case of a motion under subpart O
of this part (relating to requests for
revision of prior Board decisions on the
grounds of clear and unmistakable
error), the “issue” referred to in this
paragraph (c) shall have the same
meaning as “issue” in Rule 1401(a)

(§ 20.1401(a) of this part).

* * * * *

[FR Doc. 02—-19330 Filed 7-30-02; 8:45 am]|
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

[KY-116; KY-119-200214(d); FRL—7252-8]

Approval and Promulgation of
Implementation Plans Reinstatement
of Redesignation of Area for Air
Quality Planning Purposes; Kentucky
Portion of the Cincinnati-Hamilton
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is finalizing the
reinstatement of the redesignation to
attainment for the 1-hour ozone
National Ambient Air Quality Standard
(NAAQS) for the Kentucky portion of
the Cincinnati-Hamilton area. This final
rule addresses these comments made on
EPA direct final rulemaking previously
published for this action.

DATES: This final rule is effective August
30, 2002.

ADDRESSES: Copies of the
Commonwealth of Kentucky’s original
redesignation request, the Court’s ruling
and other information are available for
inspection during normal business
hours at EPA Region 4, Air Planning
Branch, 61 Forsyth Street, Atlanta,
Georgia 30303-8960; Persons wishing to
examine these documents should make
an appointment at least 24 hours before
the visiting day and reference file KY—
116.

Copies of the Commonwealth of
Kentucky’s original redesignation
request are also available at
Commonwealth of Kentucky, Division
for Air Quality, 803 Schenkel Lane,
Frankfort, Kentucky 40601-1403.

FOR FURTHER INFORMATION CONTACT:
Michele Notarianni at the EPA Region 4
address listed above or 404-562—9031
(phone) or notarianni.michele@epa.gov
(e-mail).

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Today’s Action

II. Background

III. Comment and Response

IV. Final Action

V. Administrative Requirements

I. Today’s Action

In this final rulemaking, EPA is
responding to comments received
regarding a direct final and proposed
rule to reinstate the redesignation to
attainment for the 1-hour ozone NAAQS
for the Kentucky portion of the
Cincinnati-Hamilton area.

II. Background

On June 19, 2000, EPA issued a final
rule determining that the Cincinnati-
Hamilton area had attained the one-hour
ozone NAAQS, and redesignating both
the Ohio and Kentucky portions of the
area to attainment. 65 FR 37879. A
petition for review resulted in the U.S.
Court of Appeals for the Sixth Circuit
vacating EPA’s action in redesignating
the area to attainment, and remanding to
EPA for further proceedings consistent
with the Court’s opinion.

On February 12, 2002, the EPA
published a proposed rule (67 FR 6459)
and a direct final rule (67 FR 6411) to
reinstate the attainment redesignation of
the Kentucky portion of the Cincinnati-
Hamilton moderate 1-hour ozone
nonattainment area (Cincinnati-
Hamilton area), which comprises the
Ohio Counties of Hamilton, Butler,
Clermont, and Warren and the Kentucky
Counties of Boone, Campbell, and
Kenton. Further background is set forth
in the direct final rulemaking. 67 FR
6411. The EPA withdrew the direct final
rule on April 8, 2002 (67 FR 16646),
because adverse comments were
received. This final rule addresses the
comments.

III. Comment and Response

What Comments Did We (EPA?) Receive
and What Are Our Responses?

EPA received two sets of adverse
comments, one submitted by David
Baron on behalf of the Sierra Club, Brian
Scott, Pasko, and Ron Colwell, and the
other submitted by Hank Gaddy on
behalf of the Cumberland, KY Chapter
of the Sierra Club. A summary of the
adverse comments and EPA’s responses
to them are provided below.

Comment 1: A commentor contends
that section 107(d)(3)(E) of the Clean Air
Act (the “Act”) unambiguously
prohibits redesignation of any portion of
a nonattainment area to attainment
unless all of the requirements set forth
in section 107(d)(3)(E) are met for the
entire nonattainment area. Since the
Court in Wall v. EPA, 265 F.3d 426 (6th
Cir. 2001) determined that there was a
deficiency in the Ohio Reasonably
Available Control Technology (RACT)
rules that must be remedied before EPA
could find that Ohio met the
requirements for redesignation, then
this also prevents EPA from reinstating
the redesignation of the Kentucky
portion which the Court had upheld in
all respects.

Response 1: The Wall Court did not
vacate EPA’s approval of the
maintenance plan for either portion of
the area. Therefore the maintenance
plan for the entire area is approved. The
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Court also did not vacate EPA’s
determination of attainment for the
entire area. Therefore the determination
remains in effect. In addition, the area
has continued to remain in attainment
through July 31, 2002. Moreover, the
Wall Court upheld EPA’s action with
respect to all aspects of the
redesignation of the Kentucky portion of
the Cincinnati area. For the reasons set
forth more fully below, EPA believes
that the Kentucky portion may be
redesignated separately from the Ohio
portion, and the deficiency in the Ohio
RACT rule in no way prevents EPA from
reinstating its redesignation of
Kentucky, which the Court has
validated in all respects. The Court’s
ruling on the Ohio RACT rules affects
only the requirements relating to the
Ohio State Implementation Plan (SIP),
which are not relevant to whether
Kentucky fulfilled all its requirements
under the Clean Air Act regarding the
area. 67 FR 6411-6413 (February 12,
2002) (See also responses to Comments
2,3,and 4.)

Comment 2: In section 182(j) of the
Act, Congress provided for relief from
certain Clean Air Act sanctions for a
state in a multi-state ozone
nonattainment area, where continued
nonattainment is due to the failure of
one or more other states in which other
portions of the area are located to
commit to implementation of required
measures. Significantly, Congress did
not provide for any sort of similar relief
from the Act’s redesignation
requirements for a state within a multi-
state ozone nonattainment area.

Response 2: The language of section
107(d)(3)(E) itself provides that a
portion of a nonattainment area can be
redesignated if the requirements for
redesignation are met: “The
Administrator may not promulgate a
redesignation of a nonattainment area
(or portion thereof) to attainment unless
* * *» Similarly, section 107(d)(3)(D)
provides: “The Governor of any State
may, on the Governor’s own motion,
submit to the Administrator a revised
designation of any area or portion
thereof within the State * * *”

Other subparts of section 107(d)(3)
also refer to redesignation of an area or
portion thereof. See sections
107(d)(3)(A), (B), and (C).

Thus, the Act clearly contemplates
the possibility of redesignating a portion
of a nonattainment area. The remaining
subparts must be read in the context of
whether an area or a portion of an area
is being redesignated. If it is a portion
of a multi-state area that is being
redesignated, then the word “area” as
subsequently used in the subpart must
refer to that portion of the multi-state

area that is being redesignated. This
interpretation is borne out by the
express terms of the subparts of
107(d)(3)(E). (See response to Comment
3 below.) In general, EPA issues
simultaneous redesignations for joint
portions of multistate ozone areas. In a
few instances, however, where separate
portions of a multistate area have been
unable to successfully coordinate their
redesignation efforts and one state has
met all the requirements for
redesignation, EPA has applied section
107(d)(3)(E) to implement Congressional
intent to allow redesignation of a
portion of the multi-state area where
that portion meets the statutory
requirements and where the entire area
is attaining the standard.

In section 182(j), Congress similarly
expressed its intent to allow EPA to
treat portions of multi-state areas
separately so as not to penalize one
portion of a multi-state nonattainment
area simply because the state controlling
the other portion had not fully
discharged its regulatory
responsibilities. In that section, even
where the entire area remains
nonattainment, Congress provided for
separate recognition and treatment for
the state that had fulfilled its statutory
obligations. Similarly, in section 107(d),
Congress expressly provided that a
portion of a multi-state nonattainment
area that met the requirements for
redesignation should not be penalized
by a failure of a state controlling an
adjoining portion. In section 107,
Congress distinguished between the air
quality in the region and the control
regime, and clearly intended that, where
air quality met the standard in the area,
the state with authority over a portion
of the area that has met all the
remaining requirements should not be
penalized by having to remain labeled
nonattainment. Thus under appropriate
circumstances, EPA has implemented
this intent by allowing redesignation of
a portion of a multi-state area.

Comment 3: EPA’s approach would
undermine Congressional intent to
ensure that nonattainment areas would
completely comply with the Act’s
requirements prior to redesignation, and
to not allow an area to evade adoption
of required controls, be redesignated,
and fall back into nonattainment.

Response 3: EPA’s approach does not
undermine Congressional intent. In fact,
redesignating the Kentucky portion of
Cincinnati implements the intent of
Congress as expressed in the
redesignation provisions of the statute.
First, the entire area is attaining the one-
hour ozone standard, and EPA’s
attainment determination remains in
effect, and has never been challenged.

Second, the maintenance plans for the
entire area were approved by EPA,
reviewed by the Sixth Circuit, and
upheld. The Ohio and Kentucky
maintenance plans remain in place, and
were never vacated. Third, Kentucky
has met all of the requirements for
redesignation. In its June 2000
rulemaking, EPA reviewed and
approved the redesignation based on its
findings that Kentucky met these
requirements, and the Sixth Circuit has
reviewed and upheld EPA’s actions in
their entirety with respect to the
Kentucky portion of the area. Fourth, all
aspects of the Ohio portion of the
Cincinnati area were reviewed and
upheld by the Sixth Circuit, with the
sole exception of some RACT rules
which the Court agreed were not
necessary for attainment or
maintenance. Commitments to adopt
these rules are already included as
contingency measures in the approved
maintenance plan for Ohio. Finally,
Ohio is in the process of revising its
RACT rules so that it can resubmit its
redesignation request in accordance
with the Court’s decision in the Wall
case, so that it is likely that processing
of the redesignation of the Ohio portion
of the area will take place in close
proximity to the reinstatement of the
redesignation, for the Kentucky portion.
EPA believes that this type of
coordination will further insure that the
redesignation efforts will be kept in
balance in both portions of the area.

There is thus no legal impediment to
redesignation and no environmental
benefit in favor of holding the Kentucky
portion of the area hostage. To force
Kentucky to reconstruct and resubmit
work already reviewed and upheld, and
to compel EPA to reevaluate
rulemakings that this Court has already
reviewed and approved, would result in
a waste of state, EPA, and judicial
resources, and to defeat the intent of
Congress. This Court has upheld the
principle that where EPA has already
approved state rulemakings as meeting
Clean Air Act requirements, it need not
re-do this work for purposes of finding
that requirements are met for a
redesignation action. See Calcagni
memo?, which advises that “an EPA
action on a redesignation request does
not mean that earlier issues with regard
to the SIP will be reopened”, and SPGA
v. Browner, 144 F.3d 984, 989-90 (6th
Cir. 1998), Wall v. EPA, 265 F.3d 426,
438 (6th Cir. 2001)

1Memorandum from John Calcagni, Director of
the EPA Air Quality Management Division, dated
September 4, 1992, entitled “Procedures for
Processing Requests to Redesignate Area to
Attainment.”
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In the case of Cincinnati, the entire
area is attaining the one-hour ozone
standard, the Kentucky portion has
completely complied with the
remainder of the Act’s requirements
prior to being redesignated, and the
entire area, including both the Ohio and
Kentucky portions, has approved
maintenance plans in effect. There is
fulfillment, and not evasion of
Congressional intent. The introductory
sentence in section 107(d)(3)(E) clearly
and expressly provides the
Administrator with the option of
redesignating a portion of a
nonattainment area. If a portion of a
nonattainment area is the subject of the
redesignation, the reference to

“area” in the subsequent subparts of
section 107(d)(3)(E), must be read to
apply to the portion being redesignated.
In fact, when one state’s portion of a
multi-state area is being redesignated,
that is the only meaningful way to read
subparts (ii) through (v) of section
107(d)(3)(E), since they refer to the
control requirements and plans for the
state that contains the portion of the
area.

Where a portion of an area is
requesting redesignation, subpart (i)
requires the Administrator to determine
its attainment status. Because ozone is
an area pollutant, EPA has concluded
that the determination of whether a
portion of a multistate ozone area has
attained includes consideration of the
attainment status of the area as a whole.
By contrast, subparts (ii) through (v)
refer to implementation plan
requirements for the area being
redesignated, and each plan applies
only to that portion over which the state
requesting redesignation has authority.
Subpart (ii) states that “the
Administrator has fully approved the
applicable implementation plan for the
area under section 110(k)”. Where only
one state’s portion of the area is the
subject of the redesignation action, this
subsection, written in the singular,
applies to that state’s plan for the area—
that is, to its portion of the larger
nonattainment area. Similarly, subpart
(iii) requires the Administrator to
determine that there are permanent and
enforceable reductions in emissions
“resulting from implementation of the
applicable implementation plan
which means, in the case of a portion of
a multi-state area, the implementation
plan applicable to that portion of the
area being redesignated.

Subpart (iv) states that the
Administrator must fully approve “a
maintenance plan for the area as
meeting the requirements of section
175A”. Here again, the only
maintenance plan for the area being

* * %2
’

redesignated is for that portion over
which the state requesting redesignation
has authority. No other maintenance
plan is subject to approval. Section
175A itself reinforces this reading. It
provides:

Each state which submits a request under
section 107(d) for redesignation of a
nonattainment area for any air pollutant as an
area which has attained the national primary
ambient air quality standard for that air
pollutant shall also submit a revision of the
applicable State implementation plan to
provide for the maintenance of the national
primary ambient air quality standard for such
air pollutant in the area concerned for at least
10 years after the redesignation.

It is clear that the maintenance plan
for ““the area concerned’” and for which
the Commonwealth of Kentucky has
submitted a request is for a portion of
the Cincinnati nonattainment area, and
that is the only part of the area for
which it has power to make a request
and to promulgate planning and control
requirements. Moreover, section 175A
clearly treats each state’s maintenance
plan responsibilities as discrete
obligations of that state over the area
within its jurisdiction. (See also
responses to Comments 2 and 4 above.)
Section 107(d)(3)(v) provides, as a
prerequisite to redesignation, that: “The
State containing such area has met all
requirements applicable to the area
under section 110 and part D.” This
section plainly shows that Congress
meant for EPA to evaluate whether the
State requesting redesignation of an area
has met the applicable requirements for
that area, and that this requirement
applies in the context of the State
containing the area whose redesignation
is under consideration. In a multistate
area, where only one state’s portion of
the area is being considered for
redesignation, Congress did not intend
to require that state to demonstrate, or
EPA to evaluate, a separate and distinct
set of a different state’s requirements
applicable to the portion not contained
in the state submitting a redesignation
request.

Comment 4: EPA’s approach also
undermines the Act’s maintenance plan
and contingency measure requirements.
Section 107(d)(3)(E)(iv) requires that
prior to redesignation, EPA must have
fully approved a maintenance plan ““for
the area” under section 175A. The
maintenance plan must contain
contingency provisions that require
implementation of any measures in the
pre-redesignation SIP. The lack of
adequate RACT measures in the SIP
means that the entire area lacks an
adequate continency plan as well. The
RACT deficiency threatens the health of

people throughout the nonattainment
area —not just in Ohio.

Response 4: Pursuant to section
107(d)(3) and section 175A, the
maintenance plan requirements are
separate for each state’s portion of the
area to be redesignated. Section 107
provides that the Administrator must
fully approve ““a maintenance plan for
the area as meeting the requirements of
section 175A”. The use of the singular
““a maintenance plan for the area”
indicates that this provision is
applicable separately to each portion of
a multi-state area. Moreover, section
175A, whose requirements are
incorporated by 107(d)(3)(iv), reinforces
this reading by providing that:

Each State which submits a request under
section 107(d) for redesignation of a
nonattainment area * * * shall also submit
a revision of the applicable State
implementation plan to provide for the
maintenance of the national primary ambient
air quality standard for such pollutant in the
area concerned for at least 10 years after the
redesignation. The plan shall contain such
additional measures, if any as may be
necessary to ensure such maintenance.

Section 175A(d) provides that the
maintenance plan must also include
such enforcement provisions “‘as the
Administrator deems necessary to
assure that the State will promptly
correct any violation of the standard
which occurs after the redesignation of
the area as an attainment area.”

Thus each state separately submits a
redesignation request for the area under
its jurisdiction, and each state has
authority only to adopt and submit for
approval a maintenance plan and a
revision of its state implementation plan
that are applicable to its territory. Since
each state’s obligation under section
107(d) and 175A applies solely to each
state’s implementation plan and each
state’s separate portion of a multi-state
nonattainment area, EPA’s reading of
section 107 is consistent with the text,
plain meaning, and logic of the
redesignation and maintenance
provisions. In any event, even assuming,
contrary to the language of the statute,
that approval of one state’s maintenance
plan revisions were dependent on the
approvability of another state’s
maintenance plan, in the case of
Cincinnati both the Ohio and Kentucky
maintenance plans have been approved
by EPA, and those approvals have been
upheld by the Sixth Circuit. The Sixth
Circuit in Wall expressly stated: “We
therefore uphold the EPA’s approval of
the two states’ clean air maintenance
plans for the Cincinnati metropolitan
area.” Wall v. EPA, 265 F.3d 426, 437,
438.
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Any corrections to the Ohio RACT
rules do not undermine the Kentucky
maintenance plan, nor do they
undermine the approvability of Ohio’s
plan. The RACT rules at issue were
concededly never implemented and not
necessary for attainment or
maintenance, although a commitment to
adopt them was contained in the
contingency measures in the Ohio
maintenance plan. Plainly no threat to
the health of the people of Ohio or the
rest of the region is posed by
redesignation of the Kentucky portion of
the Cincinnati area.

Comment 5: Even if EPA could
redesignate just a portion of the
nonattainment area, it cannot do so
here, because the states have not shown
maintenance of the standard for at least
10 years, as is required by section
107(d)(3)(E)(iv) and 175A of the Act.
Although EPA’s prior approval of a
maintenance plan was upheld by the
Wall court, that plan addressed only the
10-year period subsequent to the date of
the prior redesignation. Because EPA is
proposing a new redesignation, the
states must demonstrate maintenance
for at least 10 years from the date of
approval of the new redesignation—
something that they have not done here.

Response 5: EPA is not proposing a
new redesignation, but rather reinstating
the redesignation of the Kentucky
portion of the Cincinnati nonattainment
area, based on the Sixth Circuit having
upheld all of EPA’s actions with respect
to that redesignation. Moreover, the
Court upheld the maintenance plan that
accompanied that redesignation. Given
that no deficiencies were found after
extensive review by the Sixth Circuit,
EPA believes that the proper response
on remand is reinstatement of the
redesignation, rather than having the
state and EPA re-do work as to which
no defects were found. Commentors
seek to have EPA and Kentucky go back
to re-do actions that were upheld in
their entirety by the Court. No legal or
public policy purpose is served by such
waste of resources.

Comment 6: New information that
was not available at the time of public
comment on EPA’s previous
redesignation shows that the
maintenance plan does not in fact
assure maintenance of the standard for
at least 10 years. Modeling conducted
by EPA in connection with the heavy-
duty diesel vehicle and diesel fuel rule
shows that the Cincinnati area will
again violate the ozone standard by
2007, and that these violations will
continue through 2030 even with
emission reductions from the diesel
rule. This modeling takes into account
monitoring data through 1999. In its

prior redesignation, EPA discounted the
modeling results of the Agency’s Tier 2
rulemaking on the ground that it did not
consider 1999 monitoring data. Yet
EPA’s diesel rule does consider this data
and predicts ozone violations that EPA
should not ignore or discount. Although
the diesel rule Regulatory Impact
Analysis (RIA) asserts that “the risk of
future exceedances occurring in the
Cincinnati-Hamilton area is most
prevalent after the end date of
Cincinnati’s proposed 10-year
maintenance plan (i.e. after 2010)”, the
commentor sees nothing that supports
this assertion, and asks EPA to explain
it. The commentor further requests EPA
to explain how prevalent the RIA shows
the risk of exceedances to be in or before
and after 2010, and before and after
2012, which the commentor contends is
the end of the new maintenance period,
and how EPA judges such risk. The
commentor also argues that regardless of
whether the risk is more prevalent in
later years, the RIA still predicts
violations prior to 2010.

Response 6: The information provided
in the heavy-duty diesel rule discussed
by the commentor does not show that
the Cincinnati area will again violate the
ozone standard by 2007. First, as with
the Tier 2 rule, the focus of the heavy
duty rule was not to evaluate the
attainment or nonattainment of the
Cincinnati metropolitan area, but rather
to reduce emissions from heavy duty
trucks nationally.

As the Court found in Wall, the heavy
duty diesel rule, like the findings in the
Tier 2 rulemaking proceeding, are not
applicable here. The Wall Court
observed that:

The focus of the Tier 2 proceeding was not
specifically to evaluate the attainment or
nonattainment to the Cincinnati metropolitan
area, but rather to develop a ‘major program
designed to significantly reduce the
emissions from new passenger cars and light
trucks, including pickup trucks, vans,
minivans, and sport-utility vehicles’, vehicles
whose emissions contribute heavily to the
generation of ground-level ozone. 65 FR 6698
265 F.3d at 437.

Similarly, the focus of the heavy duty
diesel rule was a national program to
reduce emissions from heavy duty
diesel trucks throughout the United
States. EPA based its decision to
regulate such sources on the national
need for emission reductions, not on the
need of any particular area. One of the
pieces of information EPA used in its
review of the need for these reductions
was regional photochemical ozone
modeling performed by EPA for the
diesel rule. However, EPA also took into
consideration other modeling studies
developed for SIPs. EPA noted that:

* * * [t]he ozone modeling in the SIP
revisions has the advantage of using emission
inventories that are more specific to the area
being modeled, and of using meteorological
conditions selected specifically for each area.
Also, the SIP revisions included other
evidence and analysis, such as analysis of air
quality and emissions trends, observation-
based models that make use of data on ozone
precursors, alternative rollback analyses, and
information on the responsiveness of the air
quality model. For some areas we decided
that the predictions of 1-hour ozone
exceedences from our modeling were less
reliable than conclusions that could be
drawn from this additional evidence and
analysis...Thus, these local analyses are
considered to be more extensive than our
own modeling for estimating whether there
would be NAAQS nonattainment without
further emission reductions, where
interpreted by a weight of evidence method
which meets our guidance for such modeling.
66 FR 5013.2

We reviewed 45 areas with some
history of ozone nonattainment to
determine whether there was a broad
need for further emission reductions.
Based on all of the evidence presented,
we determined that there is a significant
risk that an appreciable number of the
45 areas will violate the 1-hour ozone
standard between 2007 and 2030. Id at
5015. We made no determination that
any area would violate the ozone
standard during that time.

We divided the areas into three sets
of areas, based on time of attainment
demonstration under the Act and recent
history regarding exceedences.
Cincinnati was in the third group,
where available ozone modeling and
other information was “less clear
regarding the need for additional
reductions.” In particular, these areas
did not have recent exceedences, but
did have recent data indicating levels
within 10 percent of the ozone NAAQS.
Id. at 5015-16.

With regard to Cincinnati specifically,
EPA stated in our RIA for the diesel
rule:

The Agency recently redesignated
Cincinnati-Hamilton, OH-KY-IN to
attainment on June 19, 2000. This
determination is based on four years of clean
air quality monitoring data from 1996 to 1999
(1999 data was not considered in the Tier 2
air quality analysis or the proposal for this

2 As we noted in our previous approval for this
nonattainment area, with respect to ozone modeling
performed for the tier 2 rule “we used a regional
ozone modeling system to predict ozone in many
cities, as part of an interpretative process to
characterize the risk of nonattainment in a large and
geographically broad number of areas. While ozone
predictions and the characterization of the risk of
nonattainment in individual areas was a step
toward reaching a conclusion about risks across the
group of areas, that characterization was not an
Agency finding of violations for any specific ares.”
65 FR 37882.
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rulemaking), and a downward emissions
trend. In today’s action, Cincinnati-Hamilton
is considered to have some risk of registering
exceedances of the 1-hour ozone standard
during the time period when the HD vehicle
standards would take effect. This
determination is based on air quality
monitoring analysis and 1999 data with
concentrations within 10 percent of the
standard. Given these circumstances, the risk
of future exceedances occurring in the
Cincinnati-Hamilton area is most prevalent
in the time period beyond the end date of
Cincinnati’s proposed 10-year maintenance
plan (i.e., after 2010). As discussed in more
detail in the relevant portions of the response
to comment document for the Cincinnati-
Hamilton attainment determination, any
emissions and ozone modeling system used
to predict future ozone involves
approximations and uncertainties, and are
best treated as indicators of risk rather than
absolute forecasts. Thus a determination
made in this rule that there is some risk of
future exceedances during the relevant time
period is not inconsistent with EPA approval
of Cincinnati’s redesignation to attainment,
and its approval of Cincinnati’s 10-year
maintenance plan (citing to Technical
Memorandum to EPA Air Docket A—99-06,
April 20, 2000, Cincinnati Redesignation in
Attainment and Approval of 10-Year
Maintenance Plan). Diesel Rule RIA at II-15.

As this information from the diesel
rule shows, EPA believes that the
modeling performed for the diesel rule
was only one factor, and not necessarily
the most important factor, in
determining whether, and to what
extent, Cincinnati was at risk of
nonattainment. It is therefore not
inconsistent with EPA’s action in
today’s final rule.

Regarding the commentor’s question
on the prevalence of risk for future
exceedences, as EPA’s model used in
the diesel rule broadly predicts a
decrease in vehicle-based emissions
until 2007, a relative leveling off
between 2007 and 2020, and an increase
after 2020, it presumes that without
further reductions, emissions and
resulting ozone concentrations would
increase in later years compared to the
years 2010 or 2012. Diesel Rule RIA at
1I-12 to 13.

Comment 7: A commentor contends
that EPA has not proposed to find
compliance with the other prerequisites
for redesignation in section 107(d)(3)(E).
It is not enough that EPA found
compliance with these requirements in
its July 2000 redesignation rulemaking.
EPA itself has taken the position that
redesignation is precluded if the area
violates the NAAQS anytime prior to
final action on a proposed
redesignation. Kentucky v. EPA, No. 96—
4274 (6th Cir. Sept. 2, 1998). Under the
statute, EPA must make a determination
that all of the statutory prerequisites are

met at the time of final action on a
proposed redesignation.

Response 7: EPA is not re-creating or
reproposing a redesignation ab initio.
EPA is simply reinstating on remand
from the Court a rulemaking that the
Court has upheld in all respects. In this
rulemaking, EPA found, and the Court
agreed, that the Commonwealth of
Kentucky had met all the requirements
for redesignation at the time of
redesignation. In a separate and discrete
rulemaking action accompanying the
redesignation action, EPA found that the
area had attained the standard, and
issued a formal determination that the
area had attained the one-hour ozone
standard. This determination of
attainment, which continues in effect to
this date, has never been withdrawn or
even challenged. EPA also approved,
and this Court upheld, maintenance
plans for both portions of the area,
which plans continue in effect to this
date. Under these circumstances,
reinstatement of the rulemaking is the
proper procedure on remand. All other
requirements that EPA had previously
found to satisfy the redesignation
criteria also remain in effect. EPA is not
required to make new findings to
support EPA actions that have already
been taken with respect to Kentucky
and which the Court has upheld after
judicial review.

Comment 8: Even if EPA could
redesignate a portion of the
nonattainment area, it has no authority
to make that redesignation retroactive.
Section 175A(c) expressly provides that
the nonattainment area requirements
continue to apply “[ulntil” the area is
redesignated to attainment and a
maintenance plan is approved. Here,
where the Wall court vacated the prior
redesignation, that redesignation is a
nullity. Any subsequent redesignation
can be prospective only.

Response 8: EPA is not engaging in
retroactive rulemaking. It is merely
reinstating a rulemaking that the Sixth
Circuit did not invalidate. While the
Sixth Circuit did vacate the
redesignation, it did so only because of
a defect—the lack of implemented
RACT rules—that applies solely to that
portion of the Cincinnati ozone
nonattainment area that lies within the
State of Ohio. The court found no such
defects in the portions of the area
situated within Kentucky. Moreover, the
Clean Air Act specifically provides that
EPA may redesignate a portion of an
area, such as the portion of the
Cincinnati area that lies within
Kentucky, when that portion qualifies
for redesignation. 42 U.S.C. 7407(d)(3).
Because the statute’s authority extends
to partial redesignations, because EPA

previously found that the area

(including the portion within Kentucky)

qualifies for redesignation, and because

the court did not find any defects in

Kentucky’s showing that it was entitled

to redesignation, EPA does not believe

that it is engaged in retroactive
rulemaking in reinstating the
redesignation of the Cincinnati ozone
nonattainment area only insofar as it
applies to the Kentucky portion.
Comment 9: Sierra Club asks for a
public hearing on the proposal. They
question whether EPA can lawfully
finalize its proposal without a hearing,
when no public hearing was held at the
state level. Section 7410(a)(1),(2).
Response 9: Since EPA is merely
reinstating its action after all state
proceedings, Federal notice and
comment requirements, and judicial
review have taken place, it does not see
any legal or policy reason to hold
another hearing on requirements that
have already been determined at all
three levels to have been met.
Comment 10: EPA itself has taken the

position that it cannot redesignate a

portion of the Cincinnati area to

attainment unless the requirements of
section 107(d)(3)(E) have been met
throughout the entire nonattainment
area. In 1996 the Agency expressly
rejected an argument that the Kentucky
portion of the nonattainment area
should be redesignated to attainment
where the only violations of the
standard being recorded were at
monitors in the Ohio portion. EPA
stated unequivocally that “‘a request to
redesignate a portion of an area to
attainment may not be approved if the
entire area does not meet the
redesignation requirements.” 61 FR

50718, 50719
Response 10: When EPA in its prior

rulemaking disapproved the

redesignation request for the Cincinnati
area, it was because the area was not
attaining the standard. EPA has
consistently required an ozone
nonattainment area with a single
airshed to attain the standard as a whole
in order to be redesignated. The quoted
statement was made in the context of
that requirement. But EPA has also

consistently allowed a portion of a

multi-state area, where the entire area is

attaining the standard, to be
redesignated, provided the state with
authority over that portion has met all
the control regime requirements for that
portion. Prior rulemakings applying this
interpretation include:

CT portion of the CT-northern NJ-NY
CMSA to attainment for carbon
monoxide. 65 FR 12005-12015
(March 10, 1999) (Direct final
rulemaking)
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Huntington, WVA portion of
Huntington-Ashland KY ozone
nonattainment area. 59 FR 65719
(December 21, 1994)

Particulate matter redesignation of Ohio
portion of the Steubenville area. 65
FR 77308 (December 11, 2000).

Comment 11: A commentor
challenges the public policy and
scientific basis for treating the Kentucky
portion of the Cincinnati-Northern
Kentucky area as a single airshed. EPA’s
attempt to bifurcate the Ohio and
Kentucky portions of the area lacks any
rational basis and does not comport
with research on transport in the Ohio
River Valley. EPA’s action is an unwise
departure from treating the area as a
single airshed.

Response 11: EPA is not treating the
Kentucky portion of Cincinnati as a
separate airshed. To the contrary, EPA
has determined that the entire
Cincinnati area is attaining the one-hour
ozone standard, and this is a sine qua
non for redesignation. Moreover, the
maintenance plans for both portions of
the area have been approved and EPA’s
approvals upheld by the Sixth Circuit.
EPA’s action is also in keeping with its
long-standing policy, once a multi-state
area has attained the standard, to
evaluate separately the control regime
requirements for each state’s portion of
the area. See rulemakings listed above
and response to Comment 10. EPA
believes that both the law and public
policy support its position that once one
portion of the area has met all the
requirements for redesignation, EPA
should not hold that portion’s
redesignation hostage until a separate
state fulfills the control regime
requirements for its portion.

Comment 12: The area is not in
compliance with the proposed eight-
hour ozone standard. In May, 2001, the
three Northern Kentucky counties at
issue received a grade of F for their air
quality, based on the number of days
from 1997 to 1999 with ozone readings
greater than .085 ppm. These data do
not support the conclusion that the air
quality in Northern Kentucky is
improving.

Response 12: The area is being
redesignated to attainment for the one-
hour ozone standard, and therefore its
status with regard to the 8-hour ozone
standard is not relevant to this
proceeding. EPA has determined that
the area has met the one-hour ozone
standard and that finding has not been
challenged. The Cincinnati area has
been in continuous attainment for the
one-hour standard since 1998.
Maintenance plans designed to maintain
the one-hour ozone standard for both

the Kentucky and Ohio portions have
been approved by EPA, and those
approvals have been upheld by the
Sixth Circuit.

Comment 13: To justify redesignation,
changes must be due to permanent and
enforceable reductions in emissions.
Kentucky’s treatment of minor and
synthetic minor sources for purposes of
prevention of significant deterioration
(PSD) and new source review means
that there is no limit on these types of
changes while the area is designated
attainment.

Response 13: EPA is not proposing a
new redesignation, but rather reinstating
the redesignation of the Kentucky
portion of the Cincinnati nonattainment
area, based on the Sixth Circuit having
upheld all of EPA’s actions with respect
to that redesignation. EPA’s initial
redesignation to attainment contained a
determination that attainment was due
to permanent and enforceable
reductions in emissions. Kentucky’s
treatment of minor and synthetic minor
sources for purposes of PSD and new
source review is consistent with the
PSD requirements for ozone areas. The
Court upheld EPA’s approval of the
area’s maintenance demonstration
which was premised on PSD being in
place.

Comment 14: Inadequate staffing at
Kentucky’s Department of Air Quality
means that changes are not permanently
enforceable.

Response 14: EPA doe not agree with
the commentor that the Kentucky’s
Department of Air Quality has
inadequate staffing. EPA has already
determined that the changes in
emissions and subsequent ambient air
quality improvements are due to
permanent and enforceable measures.
The Sixth Circuit did uphold EPA’s
previous determination. The Court also
upheld EPA’s approval of Kentucky’s
and Ohio’s resource and enforcement
commitments. Wall v. EPA. 265 F.3d
438.

IV. Final Action

The EPA is reinstating the attainment
redesignation of the one-hour ozone
NAAQS for the Kentucky portion of the
Cincinnati-Hamilton area.

V. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May

22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
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burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 30,
2002. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 19, 2002.
A. Stanley Meiburg,
Acting Regional, Administrator, Region 4.
[FR Doc. 02—19324 Filed 7-30-02; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2002-0155; FRL-7191-4]
Acephate, Amitraz, Carbaryl,

Chlorpyrifos, Cryolite, et al.; Tolerance
Revocations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document revokes
certain tolerances for residues of the

pesticides acephate, amitraz, carbaryl,
chlorpyrifos, cryolite, disulfoton,
ethalfluralin, ethion, ethoprop, fenthion,
fluvalinate, methamidophos,
metribuzin, oxamyl, phorate, phosalone,
phosmet, pirimiphos-methyl,
profenofos, propiconazole,
tetrachlorvinphos, thiram, and tribufos
because these specific tolerances are
either no longer needed or are
associated with food uses that are no
longer registered in the United States.
The regulatory actions in this document
are part of the Agency’s reregistration
program under the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), and the tolerance reassessment
requirements of the Federal Food, Drug,
and Cosmetic Act (FFDCA) section
408(q), as amended by the Food Quality
Protection Act (FQPA) of 1996. By law,
EPA is required by August 2002 to
reassess 66% of the tolerances in
existence on August 2, 1996, or about
6,400 tolerances. The regulatory actions
in this document pertain to the
revocation of 140 tolerances. Because
ten tolerances were previously
reassessed, 130 tolerances would be
counted as reassessed. Also, EPA is
announcing that six goat and sheep
tolerances at 0 ppm for amitraz are
considered to be reassessed. Therefore,
a total of 136 tolerance reassessments
would be counted among tolerance/
exemption reassessments made toward
the August, 2002 review deadline.

DATES: This regulation is effective
October 29, 2002; however, certain
regulatory actions will not occur until
the date specified in the regulatory text.
Objections and requests for hearings,
identified by docket ID number OPP—
2002—-0155, must be received by EPA on
or before September 30, 2002.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit IV. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket ID number OPP-2002-0155 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Joseph Nevola, Special Review
and Reregistration Division (7508C),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW.,Washington,
DC 20460; telephone number: (703) 308-
8037; e-mail address:
nevola.joseph@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Examples of poten-
Categories lgﬁégs tially affected enti-
ties
Industry 111 Crop production
112 Animal production
311 Food manufacturing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically.You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this
document, on the Home Page select
“Laws and Regulations,” “Regulations
and Proposed Rules,” and then look up
the entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
theFederal Register listings at http://
www.epa.gov/fedrgstr/. A frequently
updated electronic version of 40 CFR
part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml 00/Title_40/40cfr180_00.html, a
beta site currently under development.

2. In person. The Agency has
established an official record for this
action under docket ID number OPP-
2002-0155. The official record consists
of the documents specifically referenced
in this action, and other information
related to this action, including any
information claimed as Confidential
Business Information (CBI). This official
record includes the documents that are
physically located in the docket, as well
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as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

II. Background

A. What Action is the Agency Taking?

This final rule revokes certain FFDCA
tolerances for residues of the pesticides
acephate, amitraz, carbaryl,
chlorpyrifos, cryolite, disulfoton,
ethalfluralin, ethion, ethoprop, fenthion,
fluvalinate, methamidophos,
metribuzin, oxamyl, phorate, phosalone,
phosmet, pirimiphos-methyl,
profenofos, propiconazole,
tetrachlorvinphos, thiram, and tribufos
in or on specified commodities listed in
the regulatory text because the
tolerances are no longer needed or
because these pesticides are not
registered under FIFRA for uses on
those commodities within the United
States. However, comments were
received regarding a need for EPA to
retain certain tolerances, including a
comment that there was a need for EPA
to retain certain methamidophos
tolerances to cover residues in or on
imported foods. EPA has historically
expressed a concern that retention of
tolerances that are not necessary to
cover residues in or on legally treated
foods has the potential to encourage
misuse of pesticides within the United
States. Thus, it is EPA’s policy to issue
a final rule revoking those tolerances for
residues of pesticide chemicals for
which there are no active registrations
under FIFRA, unless any person
commenting on the proposal
demonstrates a need for the tolerance to
cover residues in or on imported
commodities or domestic commodities
legally treated.

Today’s final rule does not revoke
those tolerances for which EPA received
comments stating a need for the
tolerance to be retained. Generally, EPA
will proceed with the revocation of
these tolerances on the grounds
discussed above if, (1) prior to EPA’s
issuance of a section 408(f) order
requesting additional data or issuance of
a section 408(d) or (e) order revoking the
tolerances on other grounds,

commenters retract the comment
identifying a need for the tolerance to be
retained, (2) EPA independently verifies
that the tolerance is no longer needed,
or (3) the tolerance is not supported by
data that demonstrate that the tolerance
meets the requirements under FQPA.

In the Federal Register of April 15,
2002 (67 FR 18150) (FRL-6834-1), EPA
issued a proposed rule to revoke the
tolerances listed in this final rule. Also,
the April 15, 2002 proposal provided a
60-day comment period in which public
comment was invited for consideration
and for support of tolerance retention
under FFDCA standards.

In response to the document
published in the Federal Register of
April 15, 2002, EPA received comments
on ethion, fenthion, methamidophos,
pirimiphos-methyl, and profenofos, as
follows:

1. Ethion—i. Comment by Private
Citizen. A comment was received from
a private citizen who inquired whether
the ethion tolerances for cattle, fat;
cattle, meat byproducts; cattle, meat (fat
basis); citrus pulp, dehydrated; and
citrus fruits, which were each proposed
for revocation with an expiration date
were also modified.

Agency Response. EPA is revoking the
ethion tolerances for citrus, dried pulp
and fruit, citrus in 40 CFR 180.173 with
no further modification at this time.
Additionally, EPA is taking no action on
the ethion milk and cattle tolerances in
40 CFR 180.173 at this time.

EPA is revoking the tolerances for
citrus, dried pulp and fruit, citrus in 40
CFR 180.173 with an expiration/
revocation date of October 1, 2008. In
the ethion RED, EPA recommended that
the citrus tolerances should be revoked,
but also be raised during the period
before they expire (from 10.0 to 25.0
ppm for dehydrated pulp and from 2.0
to 5.0 ppm for citrus fruits) based on the
available citrus field trial and
processing data. However, while the
citrus tolerances were proposed to be
revoked and raised in the codification
section of the April 15, 2002 rule (67 FR
18150), the preamble for ethion stated
only that the tolerances were proposed
to be revoked and did not mention
raising these tolerances in the interim
period. Therefore, in a future
publication in the Federal Register, EPA
will propose to raise the tolerances for
citrus, dried pulp and fruit, citrus
during the period before they expire to
25.0 and 5.0 ppm, respectively.

EPA is not taking action on the milk
and cattle tolerances at this time in
order to verify whether a cancellation
order for one cattle ear tag product was
completed. In addition, while the cattle
tolerances were proposed to be revoked

and lowered in the codification section
of the April 15, 2002 rule (67 FR 18150),
in the preamble for ethion, the rule had
stated only that the tolerances were
proposed to be revoked. Therefore, in a
future publication in the Federal
Register, EPA will propose to revoke
and lower the cattle tolerances during
the period before they expire on October
1, 2008 to 0.2 ppm and propose to
revoke the milk tolerance on October 1,
2008.

ii. Comments from Cheminova, Inc.,
Florida Citrus Mutual (FCM) and
Florida Fruit and Vegetable Association
(FFVA). Comments were received from
Cheminova, FCM and FFVA who each
requested that the revocation of the
tolerance for ethion on citrus and
animal products be set no earlier than
October 1, 2008 to allow treated citrus
fruit to travel through juice processing
and channels of trade, as well as to
allow animal commodities (from
animals fed treated dehydrated citrus
pulp) through channels of trade.
Cheminova and FFVA noted that fruit in
a citrus grove legally treated with ethion
in December 2004 could remain on the
tree and not be picked until May or June
2005. Cheminova and FCM noted that
the bulk (90% to 95%) of Florida citrus
products are made into processed juice
products. Cheminova also noted that
because so much of the citrus crop in
Florida is grown for juice, citrus legally
treated with ethion may remain in the
channels of trade for several years. Both
FCM and FFVA specifically stated that
fruit processed for frozen concentrated
orange juice could conceivably be stored
for up to 24 months before being moved
into the channels of trade and could
take an additional 12 months before
reaching the consumer.

Agency Response. EPA agrees that
citrus and animal feed (citrus, dried
pulp) with legal residues of ethion can
take several years to clear channels of
trade. With a last legal use date of
December 31, 2004, the Agency agrees
with the commenters that the expiration
date of October 1, 2008 for the citrus
and animal tolerances is reasonable.
Therefore, EPA is revoking the
tolerances in 40 CFR 180.173 for
residues of ethion including its oxygen
analog (S-
[[diethoxyphosphinothioyl)thio]methyl]
0,0-diethyl phosphorothioate) in or on
goats, fat; goats, mbyp; goats, meat;
hogs, fat; hogs, mbyp; hogs, meat;
horses, fat; horses, mbyp; horses, meat;
sheep, fat; sheep, mbyp; and sheep,
meat with an expiration/revocation date
of October 1, 2008.

In addition, EPA is revoking the
tolerance for raisins and tea, dried in
180.173 with an effective date that is 90
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days after publication of this final rule
in the Federal Register. On January 14,
1998 (63 FR 2163)(FRL-5755-9), EPA
consolidated certain food and feed
additive tolerance regulations in 40 CFR
parts 185 and 186 to part 180, including
the raisins and tea, dried tolerances for
ethion from 185.2750 into 180.173. On
February 5, 1998 (63 FR 5907)(FRL—
5743-9), the Agency proposed to revoke
the tolerances for raisins and tea, dried
in 40 CFR 180.173. The Agency did not
receive any comment on the proposed
revocation of these two tolerances.
However, on October 26, 1998, EPA
published a final rule in the Federal
Register (63 FR 57067) (FRL—-6035-6)
which inadvertently did not remove the
raisins and tea, dried tolerances from
the table of entries found in 40 CFR
180.173. Now, EPA is finalizing that
action.

2. Fenthion—Comment by Bayer
Corporation. A comment was received
from Bayer Corporation in which Bayer
stated that it is not appropriate to revoke
the fenthion milk and animal tolerances
(fat, meat, and meat byproducts for
cattle and hogs) in 40 CFR 180.214 with
the proposed expiration date of April 1,
2003 because these tolerances are also
necessary for use of fenthion drug
products, insecticides for cattle use, one
of which is a pour-on. Bayer stated that
while it stopped manufacturing these
animal drug products on September 28,
2000, one product can be used on
livestock until it expires on September
28, 2004. Also, Bayer noted that treated
commodities would take an additional
18 months to move through trade
channels and requested an expiration
date of April 1, 2006 as more
appropriate.

Agency Response. To address Bayer’s
concern, the Agency is revoking the
tolerances in 40 CFR 180.214 for
residues of fenthion and its
cholinesterase-inhibiting metabolites in
or on cattle, fat; cattle, meat; and cattle
(mbyp) with an expiration/revocation
date of April 1, 2006 to allow sufficient
time for treated commodities to pass
through channels of trade. In a follow-
up communication, Bayer stated that (1)
no swine uses were associated with the
two fenthion animal drug products and
(2) the two fenthion animal drug
products were for use on non-lactating
dairy cattle. For these reasons, Bayer
noted that there is no need to extend the
milk or hog tolerances. Therefore, EPA
is revoking the tolerances in 40 CFR
180.214 for hogs, fat; hogs, meat; hogs
(mbyp); and milk with an expiration/
revocation date of April 1, 2003, which
allows sufficient time for treated
commodities to pass through channels
of trade.

Also, EPA is revising commodity
terminology in 40 CFR 180.214 to
conform to current Agency practice as
follows: “cattle (mbyp)” to “cattle, meat
byproducts;” “hogs, fat” to “hog, fat;”
“hogs, meat” to “hog, meat;” and “hogs,
mbyp” to “hog, meat byproducts.”

3. Methamidophos—i. Comment by
Canadian Horticultural Council (CHC).
A comment was received from the CHC,
who requested the retention of
methamidophos (trade name Monitor)
tolerances for broccoli, Brussels sprouts,
cabbage, cauliflower, and lettuce to
allow importation of those
methamidophos-treated food
commodities.

Agency Response. Because a comment
was received which expressed a need
for the retention of specific tolerances
for import purposes, EPA will not
revoke the tolerances in 40 CFR 180.315
for broccoli, Brussels sprouts, cabbage,
cauliflower, and lettuce at this time.
EPA will follow-up to see that data
requirements are met. When the
submitted data have been reviewed,
EPA will re-evaluate these tolerances
under FFDCA.

ii. Comment by Private Citizen. A
comment was received from a private
citizen who asked that the Agency
comment on Brussels sprouts,
cauliflower, and lettuce codified in 40
CFR 180.108 under acephate with
regard to the metabolite methamidophos
in light of the proposed revocations in
40 CFR 180.315 for those tolerances.

Agency Response. There are active
registrations for acephate, which
degrades to methamidophos residues,
on Brussels sprouts, cauliflower, and
lettuce head. These tolerances are
codified at 40 CFR 180.108 for residues
of methamidophos (O,S-dimethyl
phosphoramidothioate) as no more than
0.5 ppm, 0.5 ppm, and 1.0 ppm,
respectively. However, while there are
no active registrations for use of
methamidophos on Brussels sprouts,
cauliflower, and lettuce, there are
tolerances for those commodities
codified at 40 CFR 180.315 for residues
of methamidophos at 1.0 ppm. To
achieve compatibility with CODEX (0.5
ppm for cauliflower and 1.0 ppm for
lettuce head) and to remove duplicate
tolerances, EPA proposed to revoke the
cauliflower (1.0 ppm) and lettuce (1.0
ppm) tolerances for methamidophos in
§180.315. Methamidophos residues
from the use of acephate on Brussels
sprouts, cauliflower, and lettuce head
would have remained covered under 40
CFR 180.108. In a future publication in
the Federal Register, EPA will propose
to revise the acephate tolerances in 40
CFR 180.108 by consolidating that
portion concerning residues of

methamidophos from acephate use to be
recodified with other methamidophos
tolerances under § 180.315.

EPA is revoking the tolerances in 40
CFR 180.315(a) for residues of
methamidophos in or on beets, sugar,
roots; and beets, sugar, tops. On July 2,
1997, EPA published a notice in the
Federal Register (62 FR 35812) (FRL—
5724—7) under section 6(f)(1) of FIFRA
announcing its receipt of requests from
the registrants to terminate the use of
methamidophos on all crops except
cotton and potatoes, and to cancel all
methamidophos 24(c) food-use
registrations not labeled for use on
tomatoes only, and provided a period
for public comment. On December 23,
1997 (62 FR 67071) (FRL-5764-2), EPA
published a notice in which the Agency
responded to comments received and
approved those terminations and
cancellations, effective December 31,
1997. The Agency determined that after
December 31, 1997 only persons other
than the registrants were allowed to sell
and distribute existing stocks, which
EPA believed to be relatively small.
More than four years has passed, which
the Agency believes to be sufficient time
for exhaustion of those stocks and for
treated commodities to have cleared
channels of trade.

Because a petition submitted by the
registrant to the Agency for use on
peppers regarding a FIFRA section 24(c)
registration is pending and because of
the possibility that existing labels for
section 24(c) registrations may not yet
have been amended regarding deletion
of cucumbers, eggplant, and melons, the
Agency will not address cucumbers,
eggplant, melons, and peppers at this
time. However, EPA is revising
commodity terminology in 40 CFR
180.315 to conform to current Agency
practice as follows: “cottonseed” to
“cotton, undelinted seed;” “cucumbers”
to “cucumber;” “melons” to ““melon;”
“peppers” to ‘“pepper;”’ ‘“‘potatoes” to
“potato” and ‘“tomatoes” to “tomato.”
EPA is also removing the “(N)”
designation from the “‘cotton,
undelinted seed” and ‘“potato” entries
to conform to current Agency
administrative practice (“N”
designation means negligible residues).

4. Pirimiphos-methyl—Comment by
Schering-Plough Animal Health
Corporation. A comment was received
from Schering-Plough, who requested
that the current pirimiphos-methyl
tolerances for cattle be retained.
Schering-Plough stated that the
insecticide is currently used in ear tag
products as part of an integrated pest
management program to control horn
flies and face flies on beef and non-
lactating dairy cattle and calves. Also,
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Schering-Plough noted that a 1996
magnitude of residue study from dermal
application for a pour-on product was
submitted to EPA, but was returned
pending completion of the
organophosphate cumulative risk
assessment process. In addition,
Schering-Plough asked that the Agency
provide a consistent and level playing
field to all sponsors; i.e., EPA should
not include one sponsor’s proposed use
for pre-treatment of grain storage bins
(Product and Chemistry Chapter of June
1, 1998), while at the same time exclude
or delay approval of another proposed
use such as for a cattle-pour-on product
in their assessment. Finally, Schering-
Plough noted that EPA actions to revoke
or lower cattle tolerances would be an
inefficient use of resources because
Schering-Plough expects to submit an
application for registration of a
pirimiphos-methyl pour-on product for
cattle, including a completed dermal
magnitude of residue study.

Agency Response. In the proposal of
April 15, 2002, EPA concluded that the
current tolerance on “cattle meat” was
no longer needed because the Agency
has a reasonable expectation that no
detectable pirimiphos-methyl residues
of concern would be found in cattle
meat as a result of cattle exposure via
existing uses of pirimiphos-methyl.
(Results from ruminant and poultry
feeding studies, and residue trials
conducted on stored grains, indicated
that residues in certain livestock
commodities could be classified under
40 CFR 180.6(a)(3); i.e., there is no
reasonable expectation of finite
residues). Schering-Plough noted that
the proposal to revoke the cattle meat
tolerance was based on the Agency’s
review of livestock feeding studies, not
from a magnitude of residue study from
dermal application. Schering-Plough
requested retention of the cattle meat
tolerance and stated it would submit a
registration application for a new use
(pour-on product formulation) for cattle,
including a dermal metabolism study
for pirimiphos-methyl. EPA maintains
that a cumulative risk assessment for all
organophosphate active ingredients
must be completed before the
acceptance of new registrations can
occur for pirimiphos-methyl. Whether
dermal exposure results for pirimiphos-
methyl would have the same metabolic
pattern as oral dosing is not known. At
this time, EPA will not take action on
the tolerance for “cattle, meat” in 40
CFR 180.409. EPA will continue to
deliberate the issue, but may finalize the
revocation of the cattle meat tolerance
in a future publication in the Federal
Register.

Because the tolerances are no longer
needed, EPA is revoking the tolerances
in 40 CFR 180.409(a)(1) for combined
residues of pirimiphos-methyl, O-[2-
diethylamino-6-methyl-4- pyrimidinyl)
0,0-dimethyl phosphorothioate, the
metabolite O-[2-ethylamino-6-methyl-
pyrimidin-4-yl) O,0-dimethyl
phosphorothioate and, in free and
conjugated form, the metabolites 2-
diethylamino-6-methyl-pyrimidin-4-ol),
2-ethylamino-6-methyl-pyrimidin-4-ol,
and 2-amino-6-methyl-pyrimidin-4-ol in
or on eggs; goats, meat; hogs, meat;
horses, meat; milk, fat (0.1 ppm (N) in
whole milk; poultry, mbyp; poultry,
meat; and sheep, meat.

According to the pirimiphos-methyl
Interim Reregistration Eligibility
Decision (IRED), residues in sorghum
milling fractions are no longer included
in Table 1, “Raw Agricultural and
Processed Commodities and Livestock
Feeds Derived From Field Crops,” of
OPPTS 860.1000 (EPA 712-C-96-169,
Residue Chemistry Test Guidelines,
August 1996); i.e., sorghum milling
fractions are no longer considered a
significant feed item, and the tolerance
is no longer needed. Therefore, EPA is
revoking the tolerance in § 180.409(a)(2)
for sorghum milling fractions (except
flour). For reassessment counting
purposes, the tolerance for sorghum
milling fractions will count as two to
reflect the two tolerances (in 40 CFR
185.4950 and 186.4950) that had existed
on August 3, 1996, when FQPA was
enacted.

EPA is removing the tolerances in
§ 180.409(a)(2) for corn milling fractions
(except flour); and corn oil. In the IRED,
the Agency concluded that based on
processing studies pirimiphos-methyl
residues did not concentrate in these
processed commodities and therefore
these tolerances are no longer needed.
Because the use of pirimiphos-methyl
on corn remains, any residues in or on
these processed corn commodities will
remain covered by the existing tolerance
for corn. For reassessment counting
purposes, the Agency will not count
removal of the tolerances for corn oil
and corn milling fractions (except flour)
as reassessments in this final rule.

In addition, EPA is revising
commodity terminology in 40 CFR
180.409 to conform to current Agency
practice as follows: “cattle, mbyp” to
“cattle, meat byproducts;” “goats, fat”
to “goat, fat;” “goats, mbyp” to “goat,
meat byproducts;” “hogs, fat” to “hog,
fat;” “hogs, mbyp” to “hog, meat
byproducts;” “horses, fat” to “horse,
fat;” “horses, mbyp” to “horse, meat
byproducts;” “sheep, mbyp” to “sheep,
meat byproducts;” and “sorghum,
grain” to ““sorghum, grain, grain.” Also

in §180.409, EPA is revising “cattle,
kidney and liver” to “cattle, kidney”
and “cattle, liver;” “goats, kidney and
liver” to “goat, kidney” and “‘goat,
liver;” “hogs, kidney and liver” to “hog,
kidney” and “hog, liver;” “horses,
kidney and liver” to “horse, kidney”’
and “horse, liver;” and ““sheep, kidney
and liver” to “sheep, kidney” and
“sheep, liver.”

5. Profenofos—Comment by Private
Citizen. A comment was received from
a private citizen who inquired whether
the proposal of April 15, 2002 revised
the tolerance expression in 40 CFR
180.404. The commenter noted that a
change in tolerance expression to
profenofos per se was recommended in
the profenofos IRED of August, 2000
because profenofos is considered a
residue of toxicological concern.

Agency Response. EPA did not
propose to revise the tolerance
expression in 40 CFR 180.404 at this
time. The change in the tolerance
expression as recommended in the IRED
for profenofos will be proposed in the
near future.

EPA is revoking the tolerances in 40
CFR 180.404 for hogs, fat; hogs, mbyp;
and hogs, meat. The Agency concluded
that there is no reasonable expectation
of finite residues for hog commodities
(meat, fat, and meat byproducts) for
profenofos based on feeding studies and
the tolerances are no longer needed
according to 40 CFR 180.6(a)(3).

Also, EPA is revoking the tolerance in
§180.404 for cottonseed hulls because
the tolerance is no longer needed. Based
on a cottonseed processing study, EPA
determined that the current and interim
cottonseed tolerances are each adequate
to cover cottonseed hulls.

No comments were received by the
Agency concerning the following.

6. Acephate. EPA is revoking the
tolerances in 40 CFR 180.108 for
combined residues of acephate and its
cholinesterase-inhibiting metabolite
0,S-dimethylphosphura-midothioate in
or on grass (pasture and range) and grass
hay because no active registrations exist
which cover those commodities. On
April 17, 1998 (63 FR 19254)(FRL—
5782-6), July 8, 1998 (63 FR
36897)(FRL-5797-1), July 22, 1998 (63
FR 39287)(FRL-5799-9), and January
27,1999 (64 FR 4099)(FRL-6051-8),
EPA had published notices in the
Federal Register under section 6(f)(1) of
FIFRA announcing its receipt of
requests from registrants to cancel or
amend certain product registrations and
delete certain acephate uses, including
the grass pasture and rangeland use for
acephate. EPA approved the registrants’
requests for voluntary cancellation of
those specific product registrations and
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deletion of certain uses, including the
use for grass (pasture and rangeland),
and allowed a period of 18 months (in
the 1998 notices) and 12 months (in the
1999 notice) for registrants to sell and
distribute those specific existing stocks
affected. The Agency believes that end
users have had sufficient time (at least
18 months beyond the endpoint for sale
and distribution by registrants) to
exhaust those existing stocks and for
treated commodities to have cleared the
channels of trade.

7. Amitraz. Apple and horse
commodity tolerances are currently
codified in 40 CFR 180.287 at 0 ppm;
i.e., no finite tolerance is established for
apple and horse commodities for
amitraz. Also, there is currently no
registered use of amitraz on apples or
horse commodities. Because the
tolerances are no longer needed, the
Agency is revoking the tolerances in 40
CFR 180.287 for residues of amitraz and
its metabolites in or on apples; horses,
fat; horses, mbyp; and horses, meat. The
EPA believes that sufficient time has
passed for the possibility of any stocks
to have been exhausted and for the
possibility of any treated commodities
to have cleared channels of trade.

Also, there is a pending petition to
establish tolerances for the dermal use
of amitraz. Currently, there are six
tolerances in 40 CFR 180.287 for goats,
fat; goats, mbyp; goats, meat; sheep, fat;
sheep, mbyp; and sheep, meat at 0 ppm.
EPA has been able to identify no past or
current registrations of amitraz for use
on goat or sheep commodities. However,
due to the pending petition, EPA is not
taking final action on those six
tolerances at this time. EPA believes
that there is no risk of exposure to
amitraz under these tolerances because
the tolerance permits no detectable
amount of the pesticide chemical to
remain on the raw agricultural
commodity when it is offered for
shipment and therefore the tolerances
present a reasonable certainty of no
harm to human health. In accordance
with FQPA, the Agency considers those
six goat and sheep tolerances at 0 ppm
to be reassessed.

In addition, the Agency is revising
commodity terminology in 40 CFR
180.287 to conform to current Agency
practice as follows: “beeswax’ to
“honeycomb.” On June 21, 2002 (67 FR
42391)(FRL-7180-1), EPA published a
final rule in the Federal Register
concerning tolerance nomenclature,
which revised the terminology of certain
commodity terms listed under 40 CFR
part 180, subpart C in order to establish
a uniform listing, including the entry for
“hop, dried cone” to “hop, dried
cones.”

8. Carbaryl. In the U.S., there are no
current uses of the insecticide carbaryl
in or on cotton, forage; barley; oats; or
rye. The Agency approved the
registrant’s requests for voluntary
amendment of various carbaryl product
labels to delete use on oats and rye in
1996, barley in 1997, and cotton forage
in 1999. Therefore, EPA is revoking the
tolerances in 40 CFR 180.169 for
residues of carbaryl, including its
hydrolysis product 1-naphthol,
calculated as 1-naphthyl N-
methylcarbamate in or on barley, grain;
barley, green fodder; barley, straw;
cotton, forage; oat, fodder, green; oat,
grain; oat, straw; rye, fodder, green; rye,
grain; and rye, straw. The Agency
believes that sufficient time has passed
for stocks to have been exhausted and
for treated commodities to have cleared
channels of trade.

9. Chlorpyrifos. Because beans, lima,
forage; beans, snap, forage; sorghum
milling fractions (sorghum flour is used
exclusively in the U.S. as a component
for drywall, not as either a human or
animal feed item); bean, forage; and pea
forage; are no longer considered to be
significant feed items, the tolerances are
no longer needed. Therefore, EPA is
revoking the tolerances in 40 CFR
180.342(a)(1) for beans, lima, forage;
beans, snap, forage; and sorghum
milling fractions and in § 180.342(a)(2)
for bean, forage and pea forage.

Because there are currently no current
registered uses for combined residues of
chlorpyrifos and its metabolite 3,5,6-
trichloro-2-pyridinol on dates,
mushrooms, and seed and pod
vegetables; and for residues of
chlorpyrifos on caneberries and
sugarcane, EPA is revoking the
tolerances for mushrooms and seed and
pod vegetables in 40 CFR 180.342(a)(1),
caneberries and sugarcane in
§180.342(a)(2), and dates in
§180.342(c)(1). EPA believes that
sufficient time has passed for stocks to
have been exhausted and for treated
commodities to have cleared channels
of trade.

In addition, the Agency is revising
commodity terminology to conform to
current Agency practice as follows: In
40 CFR 180.342(a)(1) “beans, snap” to
“bean, snap, succulent;” in 40 CFR
180.342(a)(2) “sweet potato” to “sweet
potato, roots;” and in 40 CFR
180.342(c)(1) “grapes” to “‘grape’” and
“leeks” to “leek.”

On June 21, 2002 (67 FR 42391)(FRL-
7180-1), EPA published a final rule in
the Federal Register concerning
tolerance nomenclature, which revised
the terminology of certain commodity
terms listed under 40 CFR part 180,
subpart C in order to establish a uniform

listing, including the entries for
“sorghum, fodder” to ““sorghum, grain,
stover”; and ‘‘sorghum, grain” to
“sorghum, grain, grain.”

10. Cryolite. EPA is revoking
tolerances in 40 CFR 180.145 for
residues of fluorine compounds cryolite
and synthetic cryolite (sodium
aluminum fluoride) in or on beets, roots;
radish, roots; rutabaga, roots; and
turnip, roots. The registrant(s) of
cryolite requested voluntary
cancellation for use on beets, radishes,
rutabagas, and turnips. Rutabagas were
removed from cryolite labels prior to
1988. Beets were removed from cryolite
labels in 1988. On September 25, 1996
a FIFRA section 6(f)(1) notice of receipt
of a request to voluntarily delete radish
and turnip uses from cryolite
registrations was published in the
Federal Register (61 FR 50294) (FRL—
5394-2), with a use deletion date of
December 24, 1996. EPA believes that
sufficient time has passed for stocks to
have been exhausted and for treated
commodities to have cleared channels
of trade.

11. Disulfoton. On June 4, 1997, EPA
published a notice in the Federal
Register (62 FR 30578) (FRL-5715-8)
under section 6(f)(1) of FIFRA
announcing its receipt of requests for
amendments to delete disulfoton uses
for pineapples, rice, and sugar beets.
EPA approved the request, effective
December 1, 1997, and allowed the
registrants to sell or distribute products
under the previously approved labeling
for 18 months (June 1, 1999). More than
two and one-half years has passed,
which the Agency believes to be
sufficient time for exhaustion of those
stocks and for treated commodities to
have cleared channels of trade. Because
no active registrations exist for use of
disulfoton in or on those commodities,
the EPA is revoking the tolerances in 40
CFR 180.183(a)(1) for residues of
disulfoton and its cholinesterase-
inhibiting metabolites in or on beets,
sugar, roots; beets, sugar, tops;
pineapples; rice; and rice, straw; and the
tolerances in § 180.183(a)(2) for residues
of disulfoton, calculated as demeton, in
dehydrated sugar beet pulp and in
pineapple bran.

The commodity “bean, vines” is no
longer considered to be a significant
animal feed item and the tolerance is no
longer needed. Therefore, EPA is
revoking the tolerance for bean, vines in
40 CFR 180.183.

On February 7, 2001, EPA published
a notice in the Federal Register (66 FR
9317)(FRL-6765—9) under section 6(f)(1)
of FIFRA announcing its receipt of
requests for amendments to delete
disulfoton uses for corn, oats, and
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pecans. EPA approved the request,
effective March 9, 2001, and allowed the
registrants to sell or distribute product
under the previously approved labeling
for 18 months (ending September 9,
2002). EPA believes that those stocks
should be exhausted within 12 months
of that date (September 9, 2003).
Because no active registrations exist for
the use of disulfoton in or on those
commodities, EPA is revoking the
tolerances in 40 CFR 180.183(a)(1) for
the combined residues of disulfoton and
its cholinesterase-inhibiting metabolites,
calculated as demeton, in or on corn,
field, fodder; corn, field, forage; corn,
grain; corn, pop; corn, pop, fodder; corn,
pop. forage; corn, sweet, fodder; corn,
sweet, forage; corn, sweet, grain
(K+CWHR); oats, fodder, green; oats,
grain; oats, straw; and pecans with an
expiration, revocation date of December
9, 2003. The Agency believes that this
revocation date permits users to exhaust
stocks and allows sufficient time for
passage of treated commodities through
the channels of trade.

In addition, EPA is revising
commodity terminology in 40 CFR
180.183(a) to conform to current Agency
practice as follows: “‘beans, dry” to
“bean, dry, seed;” “beans, lima” to
“bean, lima;” “coffee beans” to “coffee,
bean;” “corn, field, fodder” to “corn,
field, stover;” “corn, pop, fodder” to
“corn, pop, stover;” “corn, sweet,
fodder” to “corn, sweet, stover;”
“cottonseed” to “cotton, undelinted
seed;” “hops” to “hop, dried cones;”
“oats, grain” to “‘oat, grain;” “oats,
straw’’ to ““oat, straw;” “peas’ to “pea;”
“‘peas, vines” to “‘pea, field, vines;”
“pecans’ to “pecan;” “peppers”’ to
“pepper;” “potatoes” to “potato;”
“sorghum, fodder” to “sorghum, grain,

stover;” “soybeans, forage” to ‘‘soybean,
forage;” “soybeans, hay’’ to “‘soybean,
hay;” “tomatoes” to “tomato;” and

“wheat, fodder, green” to “wheat, hay.*
Also in 180.183, EPA is revising ”corn,
grain” to “‘corn, field, grain;” “corn,
pop” to “corn, pop, grain;” “corn,
sweet, grain (K+CWHR)” to “corn,
sweet, kernel plus cob with husks
removed;” “oats, fodder, green* to “oat,
hay;” and “‘sugarcane” to “‘sugarcane,
cane.”

On June 21, 2002 (67 FR 42391)(FRL-
7180-1), EPA published a final rule in
the Federal Register concerning
tolerance nomenclature, which revised
the terminology of certain commodity
terms listed under 40 CFR part 180,
subpart C in order to establish a uniform
listing, including the entries for
“peanuts” to “peanut;” “sorghum,
grain” to “sorghum, grain, grain;” and
“soybeans” to ““soybean.”

12. Ethalfluralin. When EPA
establishes tolerances for residues in or
on raw agricultural commodities,
consideration must be given to the
possible residues of those pesticides in
meat, milk, poultry, and/or eggs
produced by animals that are fed
agricultural products (for example, grain
or hay) containing pesticide residues (40
CFR 180.6). When considering this
possibility, the EPA can conclude that
(1) finite residues will exist in meat,
milk, poultry, and/or eggs; (2) there is a
reasonable expectation that finite
residues will exist; or (3) there is a
reasonable expectation that finite
residues will not exist. In 1994, the
ethalfluralin RED recommended
revocation for egg, milk, fat, meat, and
meat byproduct tolerances based on
animal metabolism data (submitted
since the time that the tolerances were
originally established) from which EPA
concluded that there is no reasonable
expectation of finite residues for meat,
fat, and meat byproduct commodities
and the associated tolerances are not
required according to 40 CFR
180.6(a)(3). Those feeding studies used
exaggerated amounts of the pesticide
and did not show measurable residues
in animal tissues. Therefore, the Agency
is revoking the tolerances in 40 CFR
180.416 for residues of ethalfluralin in
or on goats, fat; goats, meat; and goats,
mbyp.

13. Ethoprop. EPA is revoking the
tolerance for okra in 40 CFR 180.262(c).
There is currently no registered use of
ethoprop on okra. EPA has not been able
to identify a past registration of
ethoprop for use on okra since an
regional tolerance was established in
1987 and believes that the use was
canceled years ago. Therefore, the
Agency believes that sufficient time has
passed for stocks to have been
exhausted and for treated commodities
to have cleared channels of trade.

14. Fluvalinate. With the exception of
honey, which is linked to the active
registration for use in/on beehives, there
are no active food-use registrations for
the insecticide fluvalinate. The use of
fluvalinate on cotton was voluntarily
canceled in 1991. Cotton had been the
only animal feed use for fluvalinate;
therefore, the animal commodity
tolerances are no longer needed. EPA
believes that sufficient time has passed
for exhaustion of those stocks and for
treated commodities to have cleared
channels of trade. Therefore, EPA is
revoking the tolerances in 40 CFR
180.427(a) for residues of fluvalinate in
or on cattle, fat; cattle, mbyp; cattle,
meat; cottonseed; cottonseed hulls;
cottonseed oil (crude and refined); eggs;
goat, fat; goat, mbyp; goat, meat; hogs,

fat; hogs, mbyp; hogs, meat; horses, fat;
horses, mbyp; horses, meat; milk;
poultry, fat; poultry, mbyp; poultry,
meat; sheep, fat; sheep, mbyp; and
sheep, meat.

Also, a tolerance for coffee was
established in 1989 based on a FIFRA
section 24(c) registration and use of
fluvalinate on coffee was restricted to
Hawaii. In May 1990, the registration
was canceled. Therefore, the Agency is
revoking the tolerance in 40 CFR
180.427(c) for residues of fluvalinate in
or on coffee.

15. Metribuzin. The Agency is
revoking the tolerance in 40 CFR
180.332 for residues of metribuzin and
its triazinone metabolites in or on potato
waste, processed (dried). Because potato
waste, processed (dried) is no longer
considered a significant feed item, the
tolerance is no longer needed. The EPA
had issued a RED for metribuzin,
approved on May 20, 1997, but the
potato waste, processed (dried)
tolerance was since identified not to be
a significant feed item.

16. Oxamyl. Because peanut, forage;
pineapples, forage; and soybean straw
commodities are no longer considered
to be significant feed items, the
associated tolerances are no longer
needed. Therefore, EPA is revoking the
tolerances in 40 CFR 180.303 for the
sum of the residues of the insecticide
oxamyl (methylN-N-dimethyl-N-
[(methylcarbamoyl)-oxy]-1-
thiooxamimidate) and its oxime
metabolite N,N-dimethyl-N-hydroxy-1-
thiooxamimidate calculated as oxamyl
in or on peanut, forage; pineapple,
forage; and soybean straw.

17. Phorate. Because these
commodities are no longer considered
significant livestock feed items and
therefore the associated tolerances are
no longer needed, EPA is revoking the
tolerances in 40 CFR 180.206 for
combined residues of phorate and its
cholinesterase-inhibiting metabolites in
or on bean, vines and peanut, vines.

Because current product labels do not
allow feeding livestock with peanut hay
treated with phorate, the tolerance is no
longer needed. Therefore, the Agency is
revoking the tolerance in 40 CFR
180.206 for peanuts, hay. In addition,
sufficient sugar beet processing data are
available that indicate phorate residues
of concern do not concentrate in dried
sugar beet pulp. Therefore, that
tolerance is no longer needed and EPA
is revoking the tolerance in 40 CFR
180.206 for beet, sugar, dried pulp.

18. Phosalone. EPA is revoking the
tolerance in 40 CFR 180.263 for residues
of phosalone in or on almond, hulls
because that tolerance is no longer
needed. In 1986, 1987, and 1991,
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registrations for phosalone use on
almonds were canceled. There are no
U.S. registrations. While a tolerance for
almonds exists for importation purposes
only, the tolerance for “almond, hulls”
is not needed for import purposes.
Almond hulls are a livestock feed item
and are not imported, nor do countries
with registered uses for phosalone on
almonds export significant quantities of
livestock commodities to the U.S.

19. Phosmet. EPA is revoking the
tolerances in 40 CFR 180.261 for the
sum of the residues for N-
(mercaptomethyl) phthalimide S-(O,0-
dimethyl phosphorodithioate) and its
oxygen analog N-(mercaptomethyl)
phthalimide S-(O,0-dimethyl
phosphorothioate) in or on corn, fresh
(inc. sweet K+CWHR); corn, fodder;
corn, forage; and corn, grain because no
active registrations exist which cover
those commodities. Previously, on April
17,1996 (61 FR 16779)(FRL-5360-5),
EPA had published a notice in the
Federal Register under section 6(f)(1) of
FIFRA announcing its receipt of
requests from the registrant to delete
certain product label uses, including the
corn use for phosmet. EPA approved the
registrant’s request for an amendment to
delete the corn use from its label
effective July 16, 1996, and allowed the
registrant to sell and distribute affected
existing stocks for 18 months; i.e., until
January 16, 1998. EPA believes that end
users have now had sufficient time
(more than 4 years) to exhaust those
stocks and for treated commodities to
have cleared channels of trade.

20. Propiconazole. EPA is revoking
the tolerance in 40 CFR 180.434 for
grass, seed screenings because that
commodity is no longer considered a
significant feed item and therefore the
tolerance is no longer needed. Also,
because a tolerance for stonefruit group
at 1.0 ppm already exists for the
combined residues of propiconazole and
its metabolites determined as 2,4-
dichlorobenzoic acid (expressed as
parent compound) in 40 CFR 180.434,
the EPA believes that each of the
individual tolerances in § 180.434 at 1.0
ppm for apricots, nectarines, peaches,
plums, and prunes, fresh are
unnecessary duplicates and therefore is
removing them. The use of
propiconazole on those commodities
will be covered by the remaining group
tolerance. For reassessment counting
purposes, the Agency will not count
removal of those fruit tolerances as
reassessments because the use will
remain covered by the existing
“stonefruit group” tolerance. In
addition, the EPA is revising the
commodity terminology for in 40 CFR
180.434 to conform to current Agency

practice as follows: “‘grass, hay (straw)”
to “grass, hay” and ‘“‘grass, straw;”.

21. Tetrachlorvinphos. EPA is
revoking tolerances in 40 CFR
180.252(a) for residues of
tetrachlorvinphos in or on alfalfa and
sheep, fat. All registered uses of
tetrachlorvinphos on food or feed plant
commodities, including alfalfa, were
canceled in 1987. In June 1995, EPA had
issued a RED for tetrachlorvinphos
which recommended revoking the
tolerances for ““alfalfa” and ““sheep, fat”
because there were no registered uses
associated with those commodities. On
August 27, 1997 (62 FR 45416) (FRL—
5737-4), the EPA published the
registrant’s request for voluntary
cancellation for the remaining
tetrachlorvinphos product that could
have had the sheep use. EPA believes
that end users have now had sufficient
time to exhaust those stocks and for
treated commodities to have cleared
channels of trade.

22. Thiram. EPA is revoking the
tolerances in 40 CFR 180.132 for celery,
onions (dry bulb), tomatoes, and
“bananas (from preharvest and
postharvest application) of which not
more than 1 part per million shall be in
the pulp after peel is removed and
discarded.” On November 6, 1996, the
EPA published a notice in the Federal
Register (61 FR 57419)(FRL—-5570-5)
under section 6(f)(1) of FIFRA
announcing its receipt of requests for
amendments to delete certain uses,
including bananas, celery, onions (dry
bulb), and tomatoes from the thiram
technical label, effective February 4,
1997. The Agency allowed a period of
18 months for the registrant to sell or
distribute product under previously
approved labeling. The Agency believes
that end users have had sufficient time
to exhaust product under the previously
approved labeling and for treated
commodities to have cleared channels
of trade. For tolerance reassessment
counting purposes, the EPA will count
bananas as 2 tolerances (banana, with
peel, pre- and post-harvest at 7.0 ppm
and banana, pulp at 1.0 ppm). In
addition, the EPA is revising commodity
terminology in 40 CFR 180.132 to
conform to current Agency practice as
follows: “apples” to “apple,” “peaches”
to “peach,” and “strawberries” to
“strawberry.”

23. Tribufos. EPA is revoking the
tolerance in 40 CFR 180.272 for residues
of tribufos (S,S,S-tributyl
phosphorotrithioate) in or on cottonseed
hulls because the tolerance is no longer
needed, based on a cottonseed
processing study, which showed that
while residues of tribufos in cottonseed
had been present, no concentration of

tribufos residues occurred during
normal processing procedures in

cottonseed meal, hulls, crude and
refined oils.

B. What is the Agency’s Authority for
Taking this Action?

It is EPA’s general practice to propose
revocation of tolerances for residues of
pesticide active ingredients on crop uses
for which FIFRA registrations no longer
exist. EPA has historically been
concerned that retention of tolerances
that are not necessary to cover residues
in or on legally treated foods may
encourage misuse of pesticides within
the United States. Nonetheless, EPA
will establish and maintain tolerances
even when corresponding domestic uses
are canceled if the tolerances, which
EPA refers to as “import tolerances,” are
necessary to allow importation into the
United States of food containing such
pesticide residues. However, where
there are no imported commodities that
require these import tolerances, the
Agency believes it is appropriate to
revoke tolerances for unregistered
pesticides in order to prevent potential
misuse.

C. When Do These Actions Become
Effective?

EPA is revoking certain tolerances for
disulfoton with an expiration/
revocation date of December 9, 2003.
The Agency is revoking most ethion
tolerances with an expiration/revocation
date of October 1, 2008. The Agency is
also revoking fenthion tolerances for
cattle with an expiration/revocation
date of April 1, 2006 and fenthion
tolerances for hogs and milk with an
expiration/revocation date of April 1,
2003.

However, other actions (including any
commodity terminology revisions
concerning tolerances for disulfoton,
ethion, or fenthion, as well as
revocations and commodity terminology
revisions concerning tolerances for
other pesticides mentioned in this final
rule) become effective 90 days following
publication of this final rule in the
Federal Register. EPA has delayed the
effectiveness of these revocations for 90
days following publication of this final
rule to ensure that all affected parties
receive notice of EPA’s actions.
Consequently, for these other actions,
the effective date is October 29, 2002.
For this final rule, tolerances that were
revoked because registered uses did not
exist concern uses which have been
canceled for many years. Therefore,
commodities containing these pesticide
residues should have cleared the
channels of trade.
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Any commodities listed in the
regulatory text of this document that are
treated with the pesticides subject to
this final rule, and that are in the
channels of trade following the
tolerance revocations, shall be subject to
FFDCA section 408(1)(5), as established
by the FQPA. Under this section, any
residue of these pesticides in or on such
food shall not render the food
adulterated so long as it is shown to the
satisfaction of FDA that, (1) the residue
is present as the result of an application
or use of the pesticide at a time and in
a manner that was lawful under FIFRA,
and (2) the residue does not exceed the
level that was authorized at the time of
the application or use to be present on
the food under a tolerance or exemption
from a tolerance. Evidence to show that
food was lawfully treated may include
records that verify the dates that the
pesticide was applied to such food.

D. What is the Contribution to Tolerance
Reassessment?

By law, EPA is required by August
2002 to reassess 66% or about 6,400 of
the tolerances in existence on August 2,
1996. EPA is also required to assess the
remaining tolerances by August, 2006.
As of July 17, 2002, EPA has reassessed
over 5,680 tolerances. This final rule
revokes 140 tolerances, four of which
were previously counted as reassessed
for cryolite during a registration
decision action on December 5, 1997 (62
FR 64294) (FRL-5756-5), three of which
were previously counted as reassessed
for ethalfluralin during a registration
decision action on January 17, 2002 (67
FR 2333) (FRL-6818-6), one of which
was previously reassessed in the
metribuzin RED of 1997, and two
tolerances were previously counted as
reassessed for disulfoton in a notice
published on May 22, 2002 (67 FR
35991)(FRL-7178-9). Of the 140
tolerance revocations, 130 tolerances are
considered reassessed in this final rule.
Additionally, EPA considered six goat
and sheep tolerances at 0 ppm for
amitraz to be reassessed. Therefore, a
total of 136 tolerance reassessments
count toward the August, 2002 review
deadline of FFDCA section 408(q), as
amended by FQPA in 1996. However,
the Agency does not consider the
removal of 5 propiconazole and 2
pirimiphos-methyl tolerances as
reassessments and they are not counted
as such in this final rule.

III. Are There Any International Trade
Issues Raised by this Final Action?

EPA is working to ensure that the U.S.
tolerance reassessment program under
FQPA does not disrupt international
trade. EPA considers Codex Maximum

Residue Limits (MRLs) in setting U.S.
tolerances and in reassessing them.
MRLs are established by the Codex
Committee on Pesticide Residues, a
committee within the Codex
Alimentarius Commission, an
international organization formed to
promote the coordination of
international food standards. When
possible, EPA seeks to harmonize U.S.
tolerances with Codex MRLs. EPA may
establish a tolerance that is different
from a Codex MRL; however, FFDCA
section 408(b)(4) requires that EPA
explain in a Federal Register document
the reasons for departing from the
Codex level. EPA’s effort to harmonize
with Codex MRLs is summarized in the
tolerance reassessment section of
individual REDs. The U.S. EPA has
developed guidance concerning
submissions for import tolerance
support (65 FR 35069, June 1, 2000)
(FRL-6559-3). This guidance will be
made available to interested persons.
Electronic copies are available on the
internet at http://www.epa.gov/. On the
Home Page select ‘“Laws and
Regulations,” then select ‘“Regulations
and Proposed Rules” and then look up
the entry for this document under
“Federal Register—Environmental
Documents.” You can also go directly to
the “Federal Register” listings at http:/
/www.epa.gov/fedrgstr/.

IV. Objections and Hearing Requests

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2002-0155 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before September 30, 2002.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the

information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460. You
may also deliver your request to the
Office of the Hearing Clerk in Rm. C400,
Waterside Mall, 401 M St., SW.,
Washington, DC 20460. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 260-4865.

2. Objection/hearing fee payment. If
you file an objection or request a
hearing, you must also pay the fee
prescribed by 40 CFR 180.33(i) or
request a waiver of that fee pursuant to
40 CFR 180.33(m). You must mail the
fee to: EPA Headquarters Accounting
Operations Branch, Office of Pesticide
Programs, P.O. Box 360277M,
Pittsburgh, PA 15251. Please identify
the fee submission by labeling it
“Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit IV.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket ID number
OPP-2002-0155, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. In person or by
courier, bring a copy to the location of
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the PIRIB described in Unit I.B.2. You
may also send an electronic copy of
your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

V. Regulatory Assessment
Requirements

This final rule will revoke tolerances
established under FFDCA section 408.
The Office of Management and Budget
(OMB) has exempted this type of action
(i.e., a tolerance revocation for which
extraordinary circumstances do not
exist) from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866 due to its lack of
significance, this final rule is not subject
to Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations as required by
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994); or OMB review or
any other Agency action under
Executive Order 13045, entitled

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note). Pursuant to
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency
previously assessed whether revocations
of tolerances might significantly impact
a substantial number of small entities
and concluded that, as a general matter,
these actions do not impose a significant
economic impact on a substantial
number of small entities. This analysis
was published on December 17, 1997
(62 FR 66020), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration. Taking into
account this analysis, and available
information concerning the pesticides
listed in this rule, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Specifically, as
per the 1997 notice, EPA has reviewed
its available data on imports and foreign
pesticide usage and concludes that there
is a reasonable international supply of
food not treated with canceled
pesticides. Furthermore, the Agency
knows of no extraordinary
circumstances that exist as to the
present revocations that would change
EPA’s previous analysis.

In addition, the Agency has
determined that this action will not
have a substantial direct effect on States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘“Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not

alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency has
determined that this rule does not have
any ‘““tribal implications” as described
in Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VI. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: July 22, 2002.
Marcia E. Mulkey,
Director, Office of Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

§180.132 Thiram; tolerances for residues.

(a) General. Tolerances for residues of
the fungicide thiram (tetramethyl
thiuram disulfide) in or on raw
agricultural commodities are established

as follows:
PART 180— [AMENDED]

Commodity Parts per million

1. The authority citation for part 180
continues to read as follows:

7.0
Authority: 21 U.S.C. 321(q), 346(a) and 7.0
371. 7.0

§180.108 [Amended]

2. Section 180.108 is amended by
removing the entries for “‘Grass (pasture
and range)”’ and “Grass hay” from the
table in paragraph (a)(1).

3. Section 180.132 is revised to read

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.

§180.145 [Amended]

4. Section 180.145 is amended by
removing the entries for “Beet, roots”’;
“Radish, roots”; “Rutabaga, roots’’; and
“Turnip, roots” from the table in
paragraph (a)(1).

§180.169 [Amended]

5. Section 180.169 is amended by
removing the entries for “Barley, grain”’;
“Barley, green fodder”; “Barley, straw”’;
“Cotton, forage”; “Oat, fodder, green”’;
“Qat, grain”’; “Oat, straw’’; “Rye, fodder,
green’’; “Rye, grain”’; and “‘Rye, straw”’
from the table in paragraph (a)(1).

6. Section 180.173 is amended by
revising the table in paragraph (a) to
read as follows:

§180.173 Ethion; tolerances for residues.

as follows: [Reserved] (a) General. * * *
Commodity Parts per million Explratlolrjllal-‘\t’gvocatlon

(O 111 [ = U TPR 2.5 None
Cattle, meat (fat basis) ... 25 None
Cattle, meat byproducts .. 1.0 None
Citrus, dried pulp ............ 10.0 10/1/08
Fruit, citrus ............... 2.0 10/1/08
Goat, fat ...... 0.2 10/1/08
Goat, meat ........ccceeene 0.2 10/1/08
Goat, meat byproducts 0.2 10/1/08
Hog, fat .....cccoevviinnene 0.2 10/1/08
Hog, meat ................... 0.2 10/1/08
Hog, meat byproducts 0.2 10/1/08
Horse, fat .......cccoceenee. 0.2 10/1/08
Horse, meat ..........ccc... 0.2 10/1/08
Horse, meat byproducts] ..........ccccoceevneene 0.2 10/1/08
Milk fat (reflecting (N) residues in milk) 0.5 None
Sheep, fat ..ccoooeeiieii 0.2 10/1/08
Sheep, meat .................. 0.2 10/1/08
Sheep, MEAL DYPIOUUCES ......ccueiiiiiiii ettt e e et e 0.2 10/1/08

*

§180.183 [0,0-Diethyl S-[2-
(ethylthio)ethyl] phosphorodithioate;
tolerances for residues.

(a) General. Tolerances are
established for the combined residues of
the insecticide O,0-diethyl S-[2-

7. Section 180.183 is amended by
revising paragraph (a) to read as follows:

(ethylthio)ethyl] phosphorodithioate
and its cholinesterase-inhibiting
metabolites, calculated as demeton, in
or on the following raw agricultural
commodities:

Commodity

Barley, grain
Barley, straw
Bean, dry, seed
Bean, lima
Bean, snap ..
Broccoli
Brussels sprouts
Cabbage
Cauliflower
Coffee, bean
Corn, field, forage ....
Corn, field, grain
Corn, field, stover ....
Corn, pop, forage
Corn, pop, grain

Corn, pop, stover
Corn, sweet, forage
Corn, sweet, kernel plus cob with husks removed

- Expiration/Revocation
Parts per million p Date
0.75 None
5.0 None
0.75 None
0.75 None
0.75 None
0.75 None
0.75 None
0.75 None
0.75 None
0.3 None
5.0 12/9/03
0.3 12/9/03
5.0 12/9/03
5.0 12/9/03
0.3 12/9/03
5.0 12/9/03
5.0 12/9/03
0.3 12/9/03
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Commodity

Parts per million

Expiration/Revocation
Date

Corn, sweet, stover
Cotton, undelinted seed ..
Hop, dried cones
Lettuce
QOat, grain ....
Oat, hay
Oat, straw ...
Peanut
Pea
Pea, field, vines .
Pecan
Pepper ..
Potato
Sorghum, forage
Sorghum, grain, grain
Sorghum, grain, stover ...
Soybean
Soybean, forage ...
Soybean, hay
Spinach
Sugarcane, cane
Tomato
Wheat, hay
Wheat, grain ..
Wheat, straw

5.0
0.75
0.5
0.75
0.75
5.0
5.0
0.75
0.75
5.0
0.75
0.1
0.75
5.0
0.75
5.0
0.1
0.25
0.25
0.75
0.3
0.75

12/9/03
None
None
None

12/9/03

12/9/03

12/9/03
None
None
None

12/9/03
None
None
None
None
None
None
None
None
None
None
None
None
None
None

* * * * * hay”; and “Peanut, vines”; from the

table in paragraph (a).

9. Section 180.214 is amended by
revising the table in paragraph (a) to
read as follows:

§180.206 [Amended]

8. Section 180.206 is amended by
removing the entries for ‘“Bean, vines”’;
“Beet, sugar, dried pulp”’; “Peanut,

§180.214 Fenthion; tolerances for

residues.

(a) General. *

* *

Commodity Parts per million Expiratiogg?\;gvocation
Cattle, FAl ... 0.1 4/1/06
Cattle, meat ................... 0.1 4/1/06
Cattle, meat byproducts .. 0.1 4/1/06
Hog, fat ....... 0.1 4/1/03
Hog, meat .........c.e.... 0.1 4/1/03
Hog, meat byproducts 0.1 4/1/03
VLK e e et 0.01 4/1/03
* * * * * (c) Tolerances with regional iii. By alphabetically adding entries
registrations. [Reserved] for “Honeycomb” and “Hop, dried

§180.252 [Amended] * * * * *

10. Section 180.252 is amended by
removing from the table in paragraph
(a)(1) the entries for ‘““Alfalfa” and
“Sheep, fat.”

§180.263 [Amended]

13. Section 180.263 is amended by
removing the entry for “Almond, hulls”

from the table.
§180.261 [Amended]

11. Section 180.261 is amended by
removing from the table in paragraph (a)
the entries for ‘“‘Corn, fresh (inc. sweet
K+CWHR)”; “Corn, fodder”; “Corn,
forage”; and ““Corn, grain.”

12. Section 180.262 is amended by
removing the text of paragraph (c) and
reserving paragraph (c) with a heading,
to read as follows:

§180.272 [Amended]

14. Section 180.272 is amended by
removing from the table in paragraph (a)
the entry for “Cotton, hulls.”

15. Section 180.287 is amended as
follows:

i. By redesignating the existing text as
paragraph (a) and adding a heading.

ii. By removing the entries from table
in newly designated paragraph (a) for
“Apple”; “Beeswax’’; “Hop, dried
cone”’; “Horse, fat”’; “Horse, meat
byproducts”; and ‘“Horse, meat.”

§180.262 Ethoprop; tolerances for
residues.
* * * * *

cones” to the table in newly designated

paragraph (a).

iv. By adding and reserving with
headings paragraphs (b), (c), and (d).

§180.287 Amitraz; tolerances for residues.

(a) General. * * *
Commodity Parts per million
* * * * *
Honeycomb ..........ccccoeeee 6.0
Hop, dried cones ............ 60.0

(b) Section 18 emergency exemptions.

[Reserved]

(c) Tolerances with regional
registrations. [Reserved]
(d) Indirect or inadvertent residues.

[Reserved]
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§180.303 [Amended]

16. Section 180.303 is amended by
removing from the table in paragraph
(a)(1) the entries for “Peanut, forage”;
“Pineapple, forage”; and “Soybean
straw.”

17. Section 180.315 is amended by
revising the table in paragraph (a) to
read as follows:

§180.315 Methamidophos; tolerances for
residues.

(a) General. * * *

Commodity Parts per million
Broccoli ....... 1.0
Brussels

sprouts ... 1.0
Cabbage ..... 1.0
Cauliflower .. 1.0
Cotton,

undelinted

seed ........ 0.1
Cucumber ... 1.0
Eggplant ...... 1.0
Lettuce ........ 1.0
Melon .......... 0.5
Pepper ........ 1.0
Potato ......... 0.1
Tomato ........ 1.0
* * * * *

§180.332 [Amended]

18. Section 180.332 is amended by
removing from the table in paragraph (a)
the entry for “Potato waste, processed
(dried).”

19. Section 180.342 is amended as
follows:

i. By removing the entries for ‘“Bean,
lima, forage”’; ‘““Bean, snap, forage”’;
“Mushroom”; “Seed and pod
vegetables”” and ‘““‘Sorghum milling
fractions” from the table in paragraph
(a)(2).

ii. By changing ‘“Bean, snap” to
“Bean, snap, succulent”’; “Sorghum,
fodder” to “Sorghum, grain, stover”;
and “Sorghum, grain” to “Sorghum,
grain, grain”’; in the table in paragraph
(a)(2).

iii. By removing the entries for ‘“Bean,
forage”; “Caneberries’’; ‘“Pea forage”’;
and ‘““Sugarcane” from the table in
paragraph (a)(2).

iv. By changing “Sweet potato” to
“Sweet potato, roots” in the table in
paragraph (a)(2).

v. By revising paragraph (c)(1).

The section, as amended, reads as
follows:

§180.342 Chlorpyrifos; tolerances for
residues.
* * * * *

(c) Tolerances with regional
registrations. (1) Tolerances with
regional registration, as defined in
§180.1(n), are established for the

combined residues of chlorpyrifos and
its metabolite 3,5,6-trichloro-2-pyridinol
in or on the following food
commodities:

Commodity Parts per million

5.0
0.5

Asparagus ...

Grape ..........

Leek (of
which no
more than
0.2 ppm is
chlorpyrifo-

) ST 0.5

* * * * *

§180.404 [Amended]

20. Section 180.404 is amended by
removing the entries for “‘Cotton, hulls”;
“Hog, fat”’; “Hog, meat byproducts”; and
“Hog, meat” from the table in paragraph
(a).

21. Section 180.409 is amended by
revising the table in paragraph (a)(1);
removing paragraph (a)(2); and
redesignating paragraph (a)(3) as
paragraph (a)(2) to read as follows:

§180.409 Pirimiphos-methyl; tolerances
for residues.

(a) General. (1) * * *

Commodity Parts per million
Cattle, fat .... 0.2
Cattle, kid-

ney ... 2.0
Cattle, liver .. 2.0
Cattle, meat 0.2
Cattle, meat

byproducts 0.2
corn ..o 8.0
Goat, fat ...... 0.2
Goat, kidney 2.0
Goat, liver ... 2.0
Goat, meat

byproducts 0.2
Hog, fat ....... 0.2
Hog, kidney 2.0
Hog, liver .... 2.0
Hog, meat

byproducts 0.2
Horse, fat .... 0.2
Horse, kid-

ney ... 2.0
Horse, liver 2.0
Horse, meat

byproducts 0.2
Kiwifruit ....... 5.0
Poultry, fat .. 0.2
Sheep, fat ... 0.2
Sheep, kid-

ney ... 2.0
Sheep, liver 2.0
Sheep, meat

byproducts 0.2
Sorghum,

grain,

grain ........ 8.0
* * * * *

§180.416 [Amended]

22. Section 180.416 is amended by
removing the entries for “Goat, fat”;
“Goat, meat”; and ““Goat, meat
byproducts” from the table in paragraph
(a).

23. Section 180.427 is amended by
revising the table in paragraph (a);
removing the text in paragraph (c); and
reserving paragraph (c) with a heading
to read as follows:

§180.427 Fluvalinate; tolerances for
residues.

(a) General. * * *

Commodity Parts per million

0.05

* * * * *

(c) Tolerances with regional
registrations. [Reserved]
* * * * *

§180.434 [Amended]

24. Section 180.434 is amended by
revising the table in paragraph (a) as
follows:

i. By removing the entries for
“Apricot,” “Grass, seed screenings,”
“Nectarine,” “Peach,” “Plum,” and
“Plum, prune, fresh.”

ii. By changing ““Grass, hay (straw)” to
“Grass, hay” and “Grass, straw;”".

[FR Doc. 02—-19104 Filed 7-30-02; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-7252-4]

Michigan: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is granting Michigan
final authorization of revisions to its
hazardous waste management program
under the Resource Conservation and
Recovery Act (RCRA). EPA published a
proposed rule on February 28, 2002 at
67 FR 9225 and provided for public
comment. The public comment period
ended on April 15, 2002. We received
comments from two commenters,
addressed below. No further
opportunity for comment will be
provided. EPA has determined that
Michigan’s revisions satisfy all
requirements for final authorization.
EFFECTIVE DATE: Final authorization for
the revisions to Michigan’s hazardous
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waste management program will
become effective on July 31, 2002.

FOR FURTHER INFORMATION CONTACT: Ms.
Judy Feigler, Michigan Regulatory
Specialist, U.S. Environmental
Protection Agency, Waste, Pesticides
and Toxics Division (DM-7]), 77 W.
Jackson Blvd., Chicago, Illinois 60604,
phone number: (312) 886—4179; or Ms.
Kimberly Tyson, Michigan Department
of Environmental Quality, 608 W.
Allegan, Hannah Building, Lansing,
Michigan, phone number: (517) 373—
2487.

SUPPLEMENTARY INFORMATION:

A. Why Are Revisions to State
Programs Necessary?

States which have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the federal
program. As the federal program
changes, states must change their
programs and ask EPA to authorize the
changes. Changes to state programs may
be necessary when federal or state
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, states must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279.

B. What Were the Comments and
Responses to EPA’s Proposal?

On February 28, 2002 (67 FR 9225),
EPA published a proposed rule
announcing the availability for public
comment of Michigan’s application for
revisions to its authorized hazardous
waste management program. EPA also
announced that it had reviewed the
application and determined that these
revisions satisfy all requirements
needed to qualify for final authorization.
EPA received written comments from
two commenters during the public
comment period. The significant issues
raised by the commenters and EPA’s
responses are summarized below.

I. Comments From the Michigan
Department of Environmental Quality

Comment #1: The Michigan
Department of Environmental Quality
(MDEQ) submitted a comment objecting
to EPA’s determination that Michigan is
not authorized to carry out its hazardous
waste program in Indian country within
the state, as defined in 18 U.S.C. 1151.
MDEQ notes that the original
application for the RCRA base program
included a statement from Michigan’s
Office of Attorney General that the

Michigan “does not, at this time, seek
any federal authorization over “Indian
lands” within Michigan.” MDEQ does
not agree that the term “Indian country”
means the same as “Indian lands.” It
interprets the term “Indian lands” to
mean either land held in trust by the
federal government for the benefit of a
federally recognized Indian tribe or
Indian-owned lands within Indian
reservations.

Response: EPA disagrees with the
interpretation that there is a difference
between the terms “Indian lands” and
“Indian country” for purposes of
implementing EPA programs. In the
context of RCRA, EPA’s interpretation
that the two terms are synonymous has
been specifically approved by the Ninth
Circuit Court of Appeals in Washington
Dep’t of Ecology v. U.S. EPA, 752 F.2d
1465, 1467, n.1 (9t Cir.1985). The Court
stated:

In the course of this litigation, EPA has
regarded [the term “Indian lands”] as
synonymous with “Indian country,” which is
defined at 18 U.S.C.1151 to include all lands
(including fee lands) within Indian
reservations, dependent Indian communities
and Indian allotments to which Indians hold
title. We accept this definition as a
reasonable marker of the geographic
boundary between state and federal
authority.

EPA has consistently interpreted
“Indian country” to be the same as
“Indian lands.” For example, EPA’s
regulations implementing RCRA
Subtitle D define “Indian lands” to be
the same as “Indian country.” 40 CFR
258.2. See also 40 CFR 144.3
(regulations under the Safe Drinking
Water Act define “Indian lands” to be
the same as “Indian country”). In
addition, it is clear that EPA has used
the terms “Indian country” and “Indian
lands” interchangeably when
addressing authorization of state
programs under RCRA Subtitle C. For
some examples of this practice, see 65
FR 46606, 610 (July 31, 2000) (Virginia);
65 FR 33774, 776 (May 25, 2000)
(Minnesota); 65 FR 29973, 978 (May 10,
2000) (West Virginia); 65 FR 26755 (May
9, 2000) (South Dakota); 64 FR 49673,
674, 680 (September 14, 1999) (Texas);
58 FR 8232 (Feb. 12, 1993) (Utah); 51 FR
3782 (January 30, 1986) (Washington).
Outside of the environmental context,
the term “Indian lands” has frequently
been used to refer to more than lands
held in trust or Indian-owned land. For
example, Congress has defined “Indian
lands” to include “Indian country” in
the Indian Tribal Regulatory Reform and
Business Development Act of 2000 (25
U.S.C. 4302(4)) and in the Indian Tribal
Justice Technical and Legal Assistance
Act of 2000 (25 U.S.C. 3653(2), and it

defined “Indian lands” to include all
lands within the limits of any Indian
reservation in the Indian Gaming
Regulatory Act (25 U.S.C. 2703(4). Other
agencies have adopted similar
definitions of the term Indian lands. See
30 CFR 700.5 (adopted by the
Department of Interior under the
Surface Mining Control and
Reclamation Act, “Indian lands”
includes all lands within the exterior
boundaries of any federal Indian
Reservation) and 25 CFR 502.12
(adopted by the Indian Gaming
Commission under the Indian Gaming
Regulatory Act, “Indian lands” include
“land within the limits of an Indian
Reservation”).

Comment #2: MDEQ also stated that
EPA, relying upon its position on
“Indian lands,” has asserted that the
state lacks implementing authority over
non-Indian facilities on non-Indian
lands. In some cases, these assertions
have even encompassed facilities over
which the EPA has explicitly delegated
authority to the state.

Response: EPA takes the position that
an EPA-approved state program does
not apply in Indian country (including
any non-Indian facilities in Indian
country) unless the state has expressly
demonstrated authority and EPA has
expressly approved the state to
administer the EPA program there. EPA
has not expressly authorized the State of
Michigan under the federal
environmental laws in Indian country.

Comment #3: MDEQ comments that
EPA’s interpretation of what lands
constitute a reservation appears to be
typically based solely on claims of
tribes, even where those claims are
clearly contrary to applicable laws and
treaties, as well as all available
historical evidence, and have never
been established in a court of law.

Response: Under RCRA, EPA
determines which lands constitute a
reservation (and hence are within
Indian country) on a case-by-case basis.
EPA does not rely solely on the claims
of tribes in making this determination.
EPA generally consults with the
Department of Interior in making this
determination and takes into account all
applicable information, including
treaties and other laws.

Comment #4: MDEQ commented that
the term “Indian country” appears in a
criminal statute which predates RCRA.
MDEQ also commented that EPA’s
interpretation diminishes the scope of
Michigan’s base RCRA program.

Response: The use of the term “Indian
country” rather than the term “Indian
lands” would not diminish Michigan’s
base program, since EPA treats those
two terms as synonymous. The statutory
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definition of “Indian country” in 18
U.S.C. 1151, includes, inter alia, all
lands within the limits of any Indian
reservation, including non-member fee
lands. EPA notes that, although the
definition of Indian country appears in
a criminal code, it generally applies to
civil judicial and regulatory jurisdiction.
Alaska v. Native Village of Venetie
Tribal Gov’t, 522 U.S. 520, 527 (1998);
Decoteau v. District County Court, 420
U.S. 425, 427 n.2 (1975). EPA also notes
that its interpretation of the two terms
has been held consistently even before
Michigan received authorization for the
base RCRA program in October of 1986.
See Washington Dep’t of Ecology v. U.S.
EPA, 752 F. 2d 1465, 1467, n.1 (9th Cir.
1985).

II. Comments From a Second
Commenter

Comment #5: The commenter asserts
that EPA should have hosted a public
hearing.

Response: Michigan received final
authorization for its RCRA program on
October 30, 1986, and is applying for a
revision to its authorized program to
reflect analogous modifications to the
federal RCRA Subtitle C program. The
regulations governing review of program
revisions at 40 CFR part 271 do not
require a hearing for authorization of
revisions. On March 4, 1986, EPA
promulgated amendments to 40 CFR
271.21 that eliminated public hearing
requirements for revisions. The Agency
discussed this elimination in the
preamble to that rule:

As discussed in the proposal, the new
procedures do not require public hearings to
be held in conjunction with EPA’s
authorization decisions. Since there is no
legal requirement to provide for hearings on
revision decisions and little public interest
has been shown to date in attending hearings
on initial authorization of state programs, we
think the opportunity to provide written
comments is adequate. Only one comment
was received on the elimination of routine
public hearings, and that comment favored
the rule change. * * *

51 FR 7540 at 7541 (March 4, 1986).

Comment #6: The commenter asserts
that Michigan’s statutes in Public Act
451 Part 111 and 115 do not appear to
provide authority for the land
application of hazardous waste found in
R 299.9801, Mich. Adm. Code.

Response: R 299.9801, Mich. Adm.
Code, was adopted by the State of
Michigan effective on December 28,
1985. The Attorney General of the State
of Michigan submitted a statement,
signed September 7, 1988, that certified
that “the laws of the State of Michigan
provide adequate authority to carry out
the revised program set forth in the

revised ‘‘Program Description”
submitted by the Michigan Department
of Natural Resources.” (The agency was
later renamed the Department of
Environmental Quality.) Page 3 of that
statement, paragraph II.A, reads, ‘“State
statutes and regulations define
hazardous waste and impose
management standards so as to control
all the hazardous waste controlled
under 40 CFR 261, 264, 265 and 266 as
amended August 20, 1985 [50 FR
33541-43]* * *” The statement further
cites to the following statutory and
regulatory authority, among others:

* 1979 Act 64, section 4(3); MCL
299.504(3); MSA 13.30(4)(3) (currently
1994 Act 451, section 11103(3); MCL
324.11103(3); MSA 13a.11103(3)).

* 1979 Act 64, section 26; MCL
299.526; MSA 13.30(26) (currently 1994
Act 451, section 11127; MCL 324.11127;
MSA 13a.11127)).

* Mich. Admin. Code 1985 AACS, R
299.9101 et seq.

EPA reviewed the statement and the
citations of authority and found them
satisfactory, and authorization of the
state program revisions became effective
on April 24, 1989.

Comment #7: The commenter asserts
that R 299.9801, Mich. Adm. Code,
allows for the unregulated disposal of
hazardous waste as a fertilizer
“product,” whereas R 299.4111, Mich.
Adm. Code, which pertains to plans to
manage solid wastes as non-detrimental
material managed for agricultural or
silvicultural use, would heavily regulate
non-hazardous waste.

Response: For the reasons discussed
below, this authorization action is not
the appropriate forum for these
comments. As in the federal regulations
at 40 CFR 266.20, R 299.9801, Mich.
Admin. Code, exempts products that
contain “recyclable materials used in a
manner constituting disposal” (except
K061 derived fertilizers 1) from
regulation only if they comply with
applicable land disposal restriction
(LDR) treatment standards or, where no
treatment standards have been
established, if they comply with the
applicable prohibition levels or with
section 3004(d) of RCRA, for each
recyclable material that the products
contain. EPA promulgated 40 CFR
266.20 on January 4, 1985 (see 50 FR
614) and revised this regulation on
August 17, 1988 (see 53 FR 31138);
September 6, 1989 (54 FR 36967); and

1EPA has proposed to remove the regulatory
provision which currently exempts fertilizer made
from K061 from having to meet applicable LDR
standards in EPA’s proposed rule “Requirements
for Zinc Fertilizers Made from Recycled Hazardous
Secondary Materials,” dated November 28, 2000. 65
FR 70985.

August 24, 1994 (59 FR 8583). Michigan
R 299.9801 is equivalent to the federal
requirements and was previously
authorized by EPA effective on October
30, 1986 (51 FR 36804, October 16,
1986) and on April 8, 1996 (61 FR 4742,
February 2, 1996). The program
revisions EPA is authorizing today do
not affect the equivalency of R 299.9801.

Moreover, this comment is not
relevant to this action because R
299.4111, Mich. Adm.Code, is not part
of and has no effect upon this action or
Michigan’s authorized hazardous waste
program. R 299.4111, which regulates
plans for managing solid wastes as non-
detrimental material managed for
agricultural or silvicultural use, is not
applicable to hazardous wastes because
R 299.4110 exempts hazardous wastes
from regulation as solid waste. R
299.4110 reads as follows:

As provided by section 11506 of the act,
the following wastes are “‘other wastes
regulated by statute” and are exempt from
regulation as solid wastes under part 115 of
the act: (a) hazardous waste regulated under
part 111 of the act.

By its terms, R 299.4111, Mich. Adm.
Code, applies to solid wastes:

(1) A person shall not apply sludges, ashes,
or other solid waste to the land without
having obtained a license under the act,
unless the director has approved a plan for
managing the wastes as nondetrimental
materials that are appropriate for agricultural
or silvicultural use or has otherwise
authorized the application under part 31 of
the act. (Emphasis added)

While both solid waste and its subset
hazardous waste are regulated under the
umbrella of RCRA, that statute contains
different subchapters for governing the
content, criteria and administration of
hazardous waste programs (Subchapter
III) and solid waste plans (Subchapter
IV). EPA’s authority to “authorize” a
state to administer and enforce a
“hazardous waste program’’ under
Subchapter III of RCRA (see 3006 of
RCRA, 42 U.S.C. 6926) does not
constitute “approval” of either a state
solid waste plan (see section 4007(a) of
RCRA, 42 U.S.C. 6947(a), or a solid
waste management facility permit
program (see section 4005(c) of RCRA,
42 U.S.C. 6945(c)), under Subchapter IV
of RCRA. The criteria for authorization
of a state hazardous waste program are
set part in section 3006 of RCRA. In
reviewing an application under section
3006, EPA considers whether the state
program (1) is equivalent to the federal
program under Subchapter III, which
governs hazardous waste; (2) is
consistent with federal or “state
programs applicable in other states”;
and (3) provides adequate enforcement
of compliance with the requirements of
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Subchapter III of RCRA. As part of this
review, EPA considers whether the state
is imposing requirements less stringent
than those authorized under Subchapter
I1I respecting the same matter as
governed by such regulation. (See
sections 3006 and 3009 of RCRA, 42
U.S.C. 6926 and 6929.) The
commenter’s request for EPA to review
R 299.9801 for consistency with R
299.4111, which explicitly does not
apply to hazardous waste, falls outside
the scope of this action.

For the reasons set forth above, the
comments on R 299.4111, Mich. Admin.
Code, are not relevant to today’s action.

C. What Decisions Have We Made in
This Rule?

We conclude that Michigan’s
revisions to its authorized program
meets all of the statutory and regulatory
requirements established by RCRA.
Therefore, we are granting Michigan
final authorization to operate its
hazardous waste program with the
revisions described in the authorization
application. Michigan now has
responsibility for permitting treatment,
storage, and disposal facilities (TSDF's)
within its borders (except in Indian
country) and for carrying out the aspects
of the RCRA program described in its
revised program application, subject to
the limitations of the Hazardous and
Solid Waste Amendments of 1984
(HSWA). New federal requirements and
prohibitions imposed by federal
regulations that EPA promulgates under
the authority of HSWA take effect in
authorized states before the states are
authorized for the requirements. Thus,
EPA will implement those requirements
and prohibitions in Michigan, including
issuing permits, until the state is
granted authorization to do so.

D. What Is the Effect of Today’s
Authorization Decision?

The effect of this decision is that a
facility in Michigan subject to RCRA
will now have to comply with the
authorized state requirements in lieu of
the corresponding federal requirements
in order to comply with RCRA.
Additionally, such persons will now
have to comply with any applicable
federally-issued requirements, such as
HSWA regulations issued by EPA for
which the state has not received
authorization, and RCRA requirements
that are not supplanted by authorized
state-issued requirements. Michigan
continues to have enforcement
responsibilities under its state
hazardous waste management program
for violations of its hazardous waste
management program, but EPA retains
its authority under RCRA sections 3007,

3008, 3013, and 7003, which include,
among others, the authority to:

* Do inspections, and require
monitoring, tests, analyses or reports;

» Enforce RCRA requirements and
suspend or revoke permits; and

» Take enforcement actions regardless
of whether the state has taken its own
actions.

This action to approve these revisions
does not impose additional
requirements on the regulated
community because the regulations for
which Michigan is being authorized by
today’s action are already effective, and
are not changed by today’s action.

E. What Has Michigan Previously Been
Authorized for?

Michigan initially received final
authorization on October 16, 1986,
effective October 30, 1986 (51 FR
36804—-36805) to implement the RCRA
hazardous waste management program.
We granted authorization for changes to
Michigan’s program effective January
23, 1990 (54 FR 48608, November 24,
1989); effective June 24, 1991 (56 FR
18517, January 24, 1991); effective
November 30, 1993 (58 FR 51244,
October 1, 1993); effective January 13,
1995 (60 FR 3095, January 13, 1995);
effective April 8, 1996 (61 FR 4742,
February 8, 1996); effective November
14, 1997 (62 FR 61775, November 14,
1997); and effective June 1, 1999 (64 FR
10111, March 2, 1999).

F. What Changes Are We Authorizing
With Today’s Action?

On March 3, 2000, and April 3, 2001,
Michigan submitted complete program
revision applications seeking
authorization of its changes in
accordance with 40 CFR 271.21. We
now make a final decision that
Michigan’s hazardous waste
management program, as revised,
satisfies all requirements under RCRA
necessary to qualify for final
authorization. Therefore, we grant
Michigan final authorization for the
program revisions described in the
February 28, 2002 proposed rule (67 FR
9225). For further details, see the
February 28, 2002 proposed rule.

G. Who Handles Permits After the
Authorization Takes Effect?

Michigan will issue permits for all the
provisions for which it is authorized
and will administer the permits it
issues. EPA will continue to administer
any RCRA hazardous waste permits or
portions of permits which we issued
prior to the effective date of this
authorization, until they expire or are
terminated. We will not issue any more
new permits or new portions of permits

for the provisions for which Michigan is
authorized after the effective date of this
authorization. EPA will continue to
implement and issue permits for HSWA
requirements for which Michigan is not
yet authorized.

H. What Is Codification and Is EPA
Codifying Michigan’s Hazardous Waste
Program as Authorized in This Rule?

Codification is the process of placing
the state’s statutes and regulations that
comprise the state’s authorized
hazardous waste program into the Code
of Federal Regulations. We do this by
referencing the authorized state rules in
40 CFR part 272. We reserve the
amendment of 40 CFR part 272, subpart
X, for this authorization of Michigan’s
program changes until a later date.

I. How Does Today’s Action Affect
Indian Country (18 U.S.C. 1151) in
Michigan?

Michigan is not authorized to carry
out its hazardous waste program in
Indian country within the state, as
defined in 18 U.S.C. 1151. This
includes:

1. All lands within the exterior
boundaries of Indian reservations
within or abutting the State of Michigan;

2. Any land held in trust by the U.S.
for an Indian tribe; and

3. Any other land, whether on or off
an Indian reservation that qualifies as
Indian country.

Therefore, today’s action has no effect
on Indian country. EPA will continue to
implement and administer the RCRA
program in Indian country. It is EPA’s
long-standing position that the term
“Indian lands” used in past Michigan
hazardous waste approvals is
synonymous with the term “Indian
country.” Washington Dep’t of Ecology
v. U.S. EPA, 752 F.2d 1465, 1467, n.1
(9th Cir. 1985). See 40 CFR 144.3 and
258.2.

J. Administrative Requirements

The Office of Management and Budget
has exempted RCRA authorizations
from the requirements of Executive
Order 12866 (58 FR 51735, October 4,
1993), and therefore this action is not
subject to review by OMB. Furthermore,
this action is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866. This action
authorizes state requirements for the
purpose of RCRA section 3006 and
imposes no additional requirements
beyond those imposed by state law. This
authorization will effectively suspend
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the applicability of certain federal
regulations in favor of Michigan’s
program, thereby eliminating duplicate
requirements for handlers of hazardous
waste in the state. Authorization will
not impose any new burdens on small
entities. Accordingly, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this action authorizes
pre-existing requirements under state
law and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Public Law 104—4).
This action does not have tribal
implications within the meaning of
Executive Order 13175 (65 FR 67249,
November 9, 2000). This action will not
have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
authorizes state requirements as part of
the state RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This action does
not include environmental justice
related issues that require consideration
under Executive Order 12898 (59 FR
7629, February 16, 1994).

Under RCRA 3006(b), EPA grants a
state’s application for authorization as
long as the state meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for
EPA, when it reviews a state
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for

affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This action does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1994 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA has submitted
a report containing this document and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States, prior to
publication of this rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule”” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act as
amended, 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: July 23, 2002.

Thomas V. Skinner,

Regional Administrator, Region 5.

[FR Doc. 02—19226 Filed 7-30-02; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 011109274-1301-02; 1.D.
072202B]

Fisheries of the Northeastern United
States; Summer Flounder, Scup, and
Black Sea Bass Fisheries; Adjustment
to the 2002 Scup Winter Il Commercial
Quota

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Scup Winter II commercial
quota adjustment for 2002.

SUMMARY: NMFS (NOAA Fisheries)
adjusts the 2002 Winter II commercial
scup quota. This action complies with a
provision of the commercial quota
management program established by the
Fishery Management Plan for the
Summer Flounder, Scup, and Black Sea
Bass Fisheries (FMP). Scup landings in
excess of the quota allocated for the
prior year’s Winter II quota period
(November and December) must be
deducted from the Winter II scup quota
for the following year. The intent of this
action is to continue the rebuilding
program described in the FMP’s
objectives, by taking into account 2001
overages of the scup Winter II quota.
DATES: Effective July 31, 2002, through
December 31, 2002.

FOR FURTHER INFORMATION CONTACT:
Richard A. Pearson, Fisheries Policy
Analyst, (978) 281-9279.
SUPPLEMENTARY INFORMATION:

Background

NOAA Fisheries published a final
rule in the Federal Register on
December 26, 2001 (66 FR 66348),
announcing specifications and
adjustments to the 2002 summer
flounder, scup, and black sea bass
commercial quotas. On February 14,
2002, NOAA Fisheries published a final
rule in the Federal Register (67 FR
6877) revising the method by which the
commercial quotas for these species are
to be adjusted if landings in any fishing
year exceed the quota allocated (thus
resulting in a quota overage). The FMP
originally required that any landings in
excess of a commercial quota allocation
for a state or period in one year would
be deducted from that state’s or period’s
annual quota allocation for the
following year. This was problematic
because complete landings data for the
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year were often not available until much
later in the next fishing year. As a result,
it was frequently necessary for NMFS to
publish several subsequent quota
adjustments during the next fishing
year, as landings information became
available. These adjustments
complicated the resource management
efforts of state marine fisheries agencies,
and hampered planning by commercial
fishers. The regulatory amendment
corrected these deficiencies by
establishing a cut-off date of October 31
for landings data to be used in
calculating quota overages and making
the resultant adjustments to the quotas
when developing the specifications for
the upcoming fishing year. The
regulatory amendment also specified
that, by June 30 of the following year,
all available landings data for the
previous year’s Winter II scup quota

period (November - December) and the
Quarter 4 black sea bass quota period
(October - December) would be
compiled and compared to the quota
allocations for those periods. Any
resultant overages would be deducted
from the quotas for the current fishing
year in July, through notification in the
Federal Register. Any further overages
identified as a result of late data
submitted for any given year’s quota
periods would be applied to the quota
allocations for the next fishing year.
Accordingly, this notice is being
published to inform the public of
overages of the 2001 Winter II scup
quota period and to adjust the 2002
Winter II scup quota to account for
those overages. There was not an
overage of the 2001 Quarter 4 black sea
bass quota so an adjustment of the 2002
Quarter 4 quota is not necessary.

The adjustment in this notification is
final. Additional data, including late
landings reported from either federally
permitted dealers or state statistical
agencies reporting landings by non-
federally permitted dealers, that are
received will be added onto available
2002 landings and then used to
determine any adjustments to the 2003
quotas during the specification-setting
process for the 2003 fishing year.

Scup

The 2001 Winter II scup quota,
available 2001 Winter II scup landings,
and the resulting overage of the 2001
Winter II scup quota are presented in
Table 1. The resulting adjusted 2002
Winter II scup commercial quota is
presented in Table 2.

TABLE 1. ScuP WINTER Il 2001 LANDINGS AND OVERAGE

2001 Quota 2001 Landings 2001 Overage
Period
Lb Kgt Lb Kgt Lb Kgt
Winter I 708,469 321,356 777,790 352,800 69,321 31,444

1 Kilograms are as converted from pounds, and may not necessarily add due to rounding.

TABLE 2. ScUP WINTER |l ADJUSTED 2002 QUOTA

Period

2002 Initial Quota

2002 Adjusted Quota

Lb

Kg? Lb Kg?

Winter Il

1,248,823

566,456 1,179,502 535,013

1 Kilograms are as converted from pounds, and may not necessarily add due to rounding.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 25, 2002.
John H. Dunnigan,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 02—19363 Filed 7-30-02; 8:45 am)]
BILLING CODE 3510-22-S
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Vol. 67, No. 147

Wednesday, July 31, 2002

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 170
RIN No. 3150-AHO03

Cost Recovery for Contested Hearings
Involving U.S. National Security
Initiatives

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations to allow the
agency to recover its costs associated
with contested hearings involving U. S.
Government national security-related
proceedings through licensing or other
regulatory service fees assessed to the
affected applicant or licensee. This
proposed amendment would be a
special exception to the Commission’s
longstanding policy of not charging this
type of fee for contested hearings and
instead recovering the costs through the
annual fees assessed to licensees within
the affected class.

DATES: The comment period expires
August 30, 2002. Comments received
after this date will be considered if it is
practical to do so, but the NRC is able
to ensure only that comments received
on or before this date will be
considered.

ADDRESSES: Mail written comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, ATTN: Rulemakings and
Adjudications Staff. Hand deliver
comments to: 11555 Rockville Pike,
Rockville, Maryland 20852, between
7:30 am and 4:15 pm Federal workdays.
(Telephone 301-415-1678). Comments
may be faxed to (301) 415-1101.
Comments may also be submitted via
the NRC'’s interactive rulemaking
Website (http://ruleforum.llnl.gov). This
site provides the ability to upload
comments as files (any format), if your
Web browser supports that function. For
information about the interactive

rulemaking site, contact Ms. Carol
Gallagher, 301-415-5905; e-mail
CAG@nrc.gov.

With the exception of restricted
information, documents created or
received at the NRC after November 1,
1999, are also available electronically at
the NRC’s Public Electronic Reading
Room on the Internet at http://
www.nre.gov/reading-rm/adams.html.
From this site, the public can gain entry
into the NRC’s Agencywide Documents
Access and Management System
(ADAMS), which provides text and
image files of NRC’s public documents.
For more information, contact the NRC
Public Document Room (PDR) Reference
staff at 1-800-397—4209, or 301-415—
4737, or by e-mail to pdr@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Robert Carlson, telephone 301-415—
8165, or Glenda Jackson, telephone 301—
415-6057, Office of the Chief Financial
Officer, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:

I. Background

II. Proposed Action

II. Plain Language

IV. Voluntary Consensus Standards

V. Environmental Impact: Categorical
Exclusion

VI. Paperwork Reduction Act Statement
VII. Regulatory Analysis

VIII. Regulatory Flexibility Analysis

IX. Backfit Analysis

I. Background

The NRC has a longstanding policy of
charging the affected applicant part 170
fees to recover the agency’s costs for any
uncontested hearings that the NRC
holds on applications to construct a
power reactor or enrichment facility.
These hearings are mandated by statute.
However, the NRC’s costs for all
contested hearings * have been
recovered through part 171 annual fees
assessed to the members of the
particular class of licensee to which the
applicant belongs.

The NRC published the final rule
establishing the part 170 and part 171

1 A contested proceeding is defined in 10 CFR 2.4
as (1) a proceeding in which there is a controversy
between the staff of the Commission and the
applicant for a license concerning the issuance of
the license or any of the terms or conditions thereof
or (2) a proceeding in which a petition for leave to
intervene in opposition to an application for a
license has been granted or is pending before the
Commission.

fees for FY 2002 on June 24, 2002 (67
FR 42612). The NRC had received a
comment on the proposed rule from a
nuclear industry group concerning the
assessment of annual fees to the fuel
facility class of licensees for recovery of
the costs involving a contested hearing
related to the application for a mixed
oxide (MOX) fuel fabrication facility.
The industry group commented that
assessing the MOX contested hearing
costs to the fuel facility fee class was
unfair, and that it was a violation of the
Omnibus Budget Reconciliation Act of
1990 (OBRA—-90), as amended, to charge
licensees for an agency activity or
program from which the licensees
receive no benefit. The commenter
asserted that fuel facility licensees
should not be responsible for bearing
the costs of contested hearings
associated with MOX fabrication
because this process has no relation to
the NRC'’s regulatory services from
which fuel facility licensees obtain a
benefit.2 The commenter added that the
beneficiaries of the MOX program are
the Federal government and the
Nation’s citizenry because it will aid in
the reduction of weapons-grade
plutonium. The commenter contended
that commercial fuel facility licensees
should not have to subsidize the Federal
government'’s efforts to ensure national
security, and that such costs should be
appropriated through the General Fund
and removed from the NRC fee base.

The NRC responded that it must
recover its hearing costs through either
part 170 fees for services or through part
171 annual fees in order to recover most
of its budgeted costs (less the amounts
appropriated from the Nuclear Waste
Fund) through fees as required by
OBRA-90, as amended. The
Commission’s longstanding policy of
recovering contested hearing costs
through part 171 annual fees assessed to
the affected class of licensee has been
confirmed repeatedly in the course of
many past fee rulemakings, in court
pleadings, and in an NRC report to
Congress on fees.

In this case, however, the Commission
has stated in the FY 2002 final fee rule
that there is merit in the commenter’s
concern about the assessment of annual
fees targeted to the fuel facility class for

2The MOX program is a Federal government
initiative to ensure national security through the
disposition of plutonium from dismantled nuclear
weapons.
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the MOX contested hearing costs,
because the NRC licensing action that is
the subject of the hearing involves a
U.S. Government national security
initiative to dispose of plutonium
stockpiles. Accordingly, the FY 2002
final fee rule provided that FY 2002
budgeted costs for the MOX contested
hearing be recovered through part 171
annual fees assessed to all classes of
licensees. The final rule also stated that
it was the Commission’s intent to issue
a proposed rule for public comment that
would, beginning in FY 2003, recover
the costs for contested hearings on
licensing actions involving U.S.
Government national security initiatives
through part 170 fees assessed to the
affected applicant or licensee.

Accordingly, the NRC is seeking
public comment on its proposal to
recover the agency’s costs for contested
hearings on licensing actions directly
involving U.S. Government national
security initiatives, as determined by
the NRC, through part 170 fees assessed
to the affected applicant or licensee.
This proposed change would be a
special exception to the Commission’s
policy of not recovering contested
hearing costs through part 170 fees
assessed to the affected applicant or
licensee. The proposed change would
only apply to contested hearings on
licensing actions directly associated
with U.S. Government national security
initiatives, such as Presidentially
directed national security programs. The
affected applicant or licensee would be
responsible for the payment of the part
170 fees assessed for these types of
contested hearings under the proposed
approach. However, because part 170
fees would only be assessed for
contested hearings on licensing actions
directly involving U.S. Government
national security initiatives, the
Commission expects that generally the
costs would ultimately be borne by the
Federal government, rather than the
applicant.

In addition to the contested hearing
on the MOX fuel fabrication facility
application, any potential contested
hearing on the TVA license
amendments to produce tritium at the
Watts Bar and Sequoyah reactors for the
Nation’s nuclear weapons program
would be another example of a
contested hearing on a licensing action
directly involving a U.S. Government
national security initiative for which
part 170 fees would be assessed under
this proposed rule. Examples of
contested hearings on licensing actions
that do not involve a U.S. Government
national security initiative include the
contested hearing on the application for
a uranium recovery license filed by

Hydro Resources Inc., and the contested
hearing on the independent spent fuel
storage installation application filed by
Private Fuel Storage L.L.C. Furthermore,
the proposed rule would leave intact the
existing policy of not assessing part 170
fees for contested hearings associated
with applications or licenses that are
used to provide routine services to U.S.
Government agencies.

It should be noted that the
Independent Offices Appropriation Act
(IOAA) prohibits the NRC from
assessing part 170 fees to Federal
agencies, except in limited
circumstances, such as licensing and
inspection of TVA power reactors.
Therefore, the proposed change would
not apply to most contested hearings on
licensing actions involving U.S.
Government national security initiatives
where a Federal agency is the applicant
or licensee.

In the future, the Commission plans to
consider a similar approach for
recovering NRC’s costs for other
activities involving U.S. Government
national security-related programs, such
as allegations and 10 CFR 2.206
petitions, through part 170 fees assessed
to the applicant or licensee.

II. Proposed Action

The NRC is proposing to amend 10
CFR part 170 to establish a provision for
assessing part 170 fees to the affected
applicant or licensee to recover the
NRC'’s full costs of contested hearings
on licensing actions directly involving
U.S. Government national security
initiatives, as determined by the NRC.
To implement this special exception to
the Commission’s longstanding policy
of not assessing part 170 fees for
contested hearing costs, the NRC is
proposing to add a fee exemption to
§170.11 for contested hearings, and to
specifically exclude contested hearings
on licensing actions directly related to
U.S. Government national security
initiatives, as determined by the NRC,
from the fee exemption. The NRC is
proposing to revise the definition of
Special Projects to include contested
hearings on licensing actions related to
U.S. Government national security
initiatives, and to make corresponding
changes to the section related to the
payment of special project fees and to
fee category J. of §170.21 and fee
category 12. of § 170.31. Only those
contested hearings on licensing actions
directly associated with a U.S.
Government national security initiative,
such as those specifically related to
Presidentially directed national security
programs, would be subject to cost
recovery under part 170. The NRC
would continue to recover its costs for

those contested hearings that are
exempted from part 170 fees through
part 171 annual fees assessed to the
particular class of licensees.

The final rule will not be a “major”
final action as defined by the Small
Business Regulatory Enforcement
Fairness Act of 1996. Therefore, the
NRC anticipates that the final rule
would become effective 30 days after
publication in the Federal Register. It is
the agency’s intent to publish the final
rule no later than the first quarter of FY
2003.

As a matter of courtesy, the NRC is
mailing this proposed rule to all
licensees. The NRC will not routinely
mail the final rule to all licensees;
however the final rule will be mailed to
any licensee or other person upon
specific request. To request a copy,
contact the License Fee and Accounts
Receivable Branch, Division of
Accounting and Finance, Office of the
Chief Financial Officer, at 301-415—
7554, or e-mail us at fees@nrc.gov. In
addition to publication in the Federal
Register, the final rule will be available
on the Internet at http://
ruleforum.lInl.gov for at least 90 days
after the effective date of the final rule.

III. Plain Language

The Presidential Memorandum dated
June 1, 1998, entitled, “Plain Language
in Government Writing,”” directed that
the Government’s writing be in plain
language (63 FR 31883; June 10, 1998).
The NRC requests comments on this
proposed rule specifically with respect
to the clarity and effectiveness of the
language used. Comments on the
language used should be sent to the
NRC as indicated under the ADDRESSES
heading.

IV. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Pub. L.
104—113, requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless
using such a standard is inconsistent
with applicable law or is otherwise
impractical. In this proposed rule, the
NRC is amending part 170 to recover
costs from applicants or licensees in
contested hearings involving
Commission-specified U.S. Government
national security-related initiatives.
This action does not constitute the
establishment of a standard that
contains generally applicable
requirements.
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V. Environmental Impact: Categorical
Exclusion

The NRC has determined that this
proposed rule is the type of action
described in categorical exclusion 10
CFR 51.22(c)(1). Therefore, neither an
environmental assessment nor an
environmental impact statement has
been prepared for the proposed
regulation.

VI. Paperwork Reduction Act
Statement

This proposed rule does not contain
information collection requirements
and, therefore, is not subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

VII. Regulatory Analysis

This proposed rule was developed
pursuant to Title V of the Independent
Offices Appropriation Act of 1952
(IOAA) (31 U.S.C. 9701) and the
Commission’s fee guidelines. When
developing these guidelines the
Commission took into account guidance
provided by the U.S. Supreme Court on
March 4, 1974, in National Cable
Television Association, Inc. v. United
States, 415 U.S. 36 (1974) and Federal
Power Commission v. New England
Power Company, 415 U.S. 345 (1974). In
these decisions, the Court held that the
IOAA authorizes an agency to charge
fees for special benefits rendered to
identifiable persons measured by the
“value to the recipient” of the agency
service. The meaning of the IOAA was
further clarified on December 16, 1976,
by four decisions of the U.S. Court of
Appeals for the District of Columbia:
National Cable Television Association
v. Federal Communications
Commission, 554 F.2d 1094 (D.C. Cir.
1976); National Association of
Broadcasters v. Federal
Communications Commission, 554 F.2d
1118 (D.C. Cir. 1976); Electronic
Industries Association v. Federal
Communications Commission, 554 F.2d
1109 (D.C. Cir. 1976); and Capital Cities
Communication, Inc. v. Federal
Communications Commission, 554 F.2d
1135 (D.C. Cir. 1976). The Commission’s
fee guidelines were developed based on
these legal decisions.

The Commission’s fee guidelines were
upheld on August 24, 1979, by the U.S.
Court of Appeals for the Fifth Circuit in
Mississippi Power and Light Co. v. U.S.
Nuclear Regulatory Commission, 601
F.2d 223 (5th Cir. 1979), cert. denied,
444 U.S. 1102 (1980).

VIII. Regulatory Flexibility
Certification

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Commission certifies that this proposed
rule will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
This proposed rule would impose a fee
on a very limited number of applicants
or licensees to recover the costs of
contested hearings involving
Commission-specified U.S. Government
national security-related initiatives, and
it is unlikely that these few
organizations would fall within the
scope of the definition of “small
entities” set forth in the Regulatory
Flexibility Act or the size standards
established by the NRC (10 CFR 2.810).

IX. Backfit Analysis

The NRC has determined that its
backfit rules do not apply to this
proposed rule and therefore, that a
backfit analysis is not required for this
proposed rule, because these proposed
amendments do not impose any
provisions that would impose backfits
as defined in 10 CFR Chapter 1.

List of Subjects in 10 CFR Part 170

Byproduct material, Import and
export licenses, Intergovernmental
relations, Non-payment penalties,
Nuclear materials, Nuclear power plants
and reactors, Source material, Special
nuclear material.

For the reasons set forth in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR part 170.

PART 170—FEES FOR FACILITIES,
MATERIALS, IMPORT AND EXPORT
LICENSES, AND OTHER
REGULATORY SERVICES UNDER THE
ATOMIC ENERGY ACT OF 1954, AS
AMENDED

1. The authority citation for part 170
continues to read as follows:

Authority: sec. 9701, Pub. L. 97-258, 96
Stat. 1051 (31 U.S.C. 9701); sec. 301, Pub. L.
92-314, 86 Stat. 227 (42 U.S.C. 2201w); sec.
201, Pub. L. 93438, 88 Stat. 1242, as
amended (42 U.S.C. 5841); sec. 205a, Pub. L.
101-576, 104 Stat. 2842, as amended (31
U.S.C. 901, 902).

2. Section 170.3 is amended by
revising the definition of Special
Projects to read as follows:

§170.3 Definitions.

* * * * *

Special projects means those requests
submitted to the Commission for review
for which fees are not otherwise
specified in this chapter and contested
hearings on licensing actions directly
related to U.S. Government national
security initiatives, as determined by
the NRC. Examples of special projects
include, but are not limited to,
contested hearings on licensing actions
directly related to Presidentially
directed national security programs,
topical report reviews, early site
reviews, waste solidification facilities,
route approvals for shipment of
radioactive materials, services provided
to certify licensee, vendor, or other
private industry personnel as instructors
for part 55 reactor operators, reviews of
financial assurance submittals that do
not require a license amendment,
reviews of responses to Confirmatory
Action Letters, reviews of uranium
recovery licensees’ land-use survey
reports, and reviews of 10 CFR 50.71
final safety analysis reports.

* * * * *

3.In §170.11, paragraph (a)(2) is

added to read as follows:

§170.11 Exemptions.

(a) * k%

(2) A contested hearing conducted by
the NRC on a specific application or the
authorizations and conditions of a
specific NRC license, certificate, or
other authorization. This exemption
does not apply to a contested hearing on
a licensing action that the NRC
determines directly involves a U.S.
Government national security-related
initiative, including those specifically
associated with Presidentially directed
national security programs.

* * * * *

4.In §170.12, paragraph (d) is revised

to read as follows:

§170.12 Payment of fees.
* * * * *

(d) Special Project Fees. (1) Fees for
special projects are based on the full
cost of the review or contested hearing.
Special projects include activities such
as —

(i) Topical reports;

(ii) Financial assurance submittals
that do not require a license
amendment;

(iii) Responses to Confirmatory Action
Letters;

(iv) Uranium recovery licensees’ land-
use survey reports;

(v) 10 CFR 50.71 final safety analysis
reports; and

(vi) Contested hearings on licensing
actions directly involving U.S.
Government national security
initiatives, as determined by the NRC.
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(2) The NRC intends to bill each
applicant or licensee at quarterly
intervals until the review or contested
hearing is completed. Each bill will
identify the documents submitted for
review or the specific contested hearing
and the costs related to each. The fees
are payable upon notification by the
Commission.

5.In §170.21, the introductory text is
presented for the convenience of the
user and Category ] is revised to read as
follows:

§170.21 Schedule of fees for production
and utilization facilities, review of standard
referenced design approvals, special
projects, inspections, and import and
export licenses.

licenses, import and export licenses,
approvals of facility standard reference
designs, re-qualification and
replacement examinations for reactor
operators, and special projects and
holders of construction permits,
licenses, and other approvals shall pay
fees for the following categories of
services.

Applicants for construction permits,

* * * * *
manufacturing licenses, operating
SCHEDULE OF FACILITY FEES
[See footnotes at end of table]
Facility categories and type of fees Feest,2
* * * * * * *
J. Special projects:
Approvals and preapplication/liCENSING ACHIVILIES .......ciuiiiiiiiii ettt bt e et et e e s abe e e s abe e e s bt e e e ssbeeeenbeeesanbeae e Full Cost.
[T o J=Tot o] o S TP P PR UPPPRTUPPN ... Full Cost.
Contested hearings on licensing actions directly related to U.S. Government national security initiatives ............cccccovvvveiiineennns Full Cost.
* * * * * * *

1Fees will not be charged for orders issued by the Commission under §2.202 of this chapter or for amendments resulting specifically from the
requirements of these types of Commission orders. Fees will be charged for approvals issued under a specific exemption provision of the Com-
mission’s regulations under Title 10 of the Code of Federal Regulations (e.g., 10 CFR 50.12, 73.5) and any other sections in effect now or in the
future, regardless of whether the approval is in the form of a license amendment, letter of approval, safety evaluation report, or other form. Fees
for licenses in this schedule that are initially issued for less than full power are based on review through the issuance of a full power license
(generally full power is considered 100 percent of the facility’s full rated power). Thus, if a licensee received a low power license or a temporary
license for less than full power and subsequently receives full power authority (by way of license amendment or otherwise), the total costs for the
license will be determined through that period when authority is granted for full power operation. If a situation arises in which the Commission de-
termines that full operating power for a particular facility should be less than 100 percent of full rated power, the total costs for the license will be
at that determined lower operating power level and not at the 100 percent capacity.

2Full cost fees will be determined based on the professional staff time and appropriate contractual support services expended. For applications
currently on file and for which fees are determined based on the full cost expended for the review, the professional staff hours expended for the
review of the application up to the effective date of the final rule will be determined at the professional rates in effect at the time the service was
provided. For those applications currently on file for which review costs have reached an applicable fee ceiling established by the June 20, 1984,
and July 2, 1990, rules but are still pending completion of the review, the cost incurred after any applicable ceiling was reached through January
29, 1989, will not be billed to the applicant. Any professional staff-hours expended above those ceilings on or after January 30, 1989, will be as-
sessed at the applicable rates established by §170.20, as appropriate, except for topical reports whose costs exceed $50,000. Costs which ex-
ceed $50,000 for any topical report, amendment, revision or supplement to a topical report completed or under review from January 30, 1989,
through August 8, 1991, will not be billed to the applicant. Any professional hours expended on or after August 9, 1991, will be assessed at the
applicable rate established in §170.20.

3 Inspections covered by this schedule are both routine and non-routine safety and safeguards inspections performed by NRC for the purpose
of review or follow-up of a licensed program. Inspections are performed through the full term of the license to ensure that the authorized activities
are being conducted in accordance with the Atomic Energy Act of 1954, as amended, other legislation, Commission regulations or orders, and
the terms and conditions of the license. Non-routine inspections that result from third-party allegations will not be subject to fees.

6. In §170.31, the introductory text is presented for the convenience of the user and Category 12 is revised to
read as follows:
§170.31 Schedule of fees for materials licenses and other regulatory services, including inspections, and import and export licenses.

Applicants for materials licenses, import and export licenses, and other regulatory services, and holders of materials
licenses or import and export licenses shall pay fees for the following categories of services. The following schedule
includes fees for health and safety and safeguards inspections where applicable:

SCHEDULE OF MATERIALS FEES
[See footnotes at end of table]

Category of materials licenses and type of fees?! Fee23
* * * * * * *
12. Special projects:
Approvals and preapplication/liCENSING ACHVILIES. .......c.iiiiiiiiiiiiiaie ettt ettt e s b e e sae e et e s be e e beesbeeebeesnbeenbeeanne Full Cost.
INSPECHIONS ...ttt b ettt h et ekt e e e bt o bt e e et e ookt e e bt oo b et e bt e eh e e ekt oo h b e e R et ehE e e eh e bt e ke e e bt na ettt e e e e b e e nene e Full Cost.
Contested hearings on licensing actions directly related to U.S. Government national security initiatives ...........ccccoveerieiieennn. Full Cost.
* * * * * * *

1Types of fees—Separate charges, as shown in the schedule, will be assessed for pre-application consultations and reviews and applications
for new licenses and approvals, issuance of new licenses and approvals, certain amendments and renewals to existing licenses and approvals,
safety evaluations of sealed sources and devices, generally licensed device registrations, and certain inspections. The following guidelines apply
to these charges:



Federal Register/Vol. 67, No. 147/ Wednesday, July 31, 2002/Proposed Rules 49627

(a) Application and registration fees. Applications for new materials licenses and export and import licenses; applications to reinstate expired,
terminated, or inactive licenses except those subject to fees assessed at full costs; applications filed by Agreement State licensees to register
under the general license provisions of 10 CFR 150.20; and applications for amendments to materials licenses that would place the license in a
higher fee category or add a new fee category must be accompanied by the prescribed application fee for each category.

(1) Applications for licenses covering more than one fee category of special nuclear material or source material must be accompanied by the
prescribed application fee for the highest fee category.

(2) Applications for new licenses that cover both byproduct material and special nuclear material in sealed sources for use in gauging devices
will pay the appropriate application fee for fee Category 1C only.

(b) Licensing fees. Fees for reviews of applications for new licenses and for renewals and amendments to existing licenses, for pre-application
consultations and for reviews of other documents submitted to NRC for review, and for project manager time for fee categories subject to full
gost fees(b()fee Categories 1A, 1B, 1E, 2A, 4A, 5B, 10A, 11, 12, 13A, and 14) are due upon natification by the Commission in accordance with

170.12(b).

(c) Amendment fees. Applications for amendments to export and import licenses must be accompanied by the prescribed amendment fee for
each license affected. An application for an amendment to a license or approval classified in more than one fee category must be accompanied
by the prescribed amendment fee for the category affected by the amendment unless the amendment is applicable to two or more fee cat-
egories, in which case the amendment fee for the highest fee category would apply.

(d) Inspection fees. Inspections resulting from investigations conducted by the Office of Investigations and non-routine inspections that result
from third-party allegations are not subject to fees. Inspection fees are due upon notification by the Commission in accordance with §170.12(c).

(e) Generally licensed device registrations under 10 CFR 31.5. Submittals of registration information must be accompanied by the prescribed
fee.

2Fees will not be charged for orders issued by the Commission under 10 CFR 2.202 or for amendments resulting specifically from the require-
ments of these types of Commission orders. However, fees will be charged for approvals issued under a specific exemption provision of the
Commission’s regulations under Title 10 of the Code of Federal Regulations (e.g., 10 CFR 30.11, 40.14, 70.14, 73.5, and any other sections in
effect now or in the future), regardless of whether the approval is in the form of a license amendment, letter of approval, safety evaluation report,
or other form. In addition to the fee shown, an applicant may be assessed an additional fee for sealed source and device evaluations as shown
in Categories 9A through 9D.

3Full cost fees will be determined based on the professional staff time multiplied by the appropriate professional hourly rate established in
§170.20 in effect at the time the service is provided, and the appropriate contractual support services expended. For applications currently on file
for which review costs have reached an applicable fee ceiling established by the June 20, 1984, and July 2, 1990, rules, but are still pending
completion of the review, the cost incurred after any applicable ceiling was reached through January 29, 1989, will not be billed to the applicant.
Any professional staff-hours expended above those ceilings on or after January 30, 1989, will be assessed at the applicable rates established by
§170.20, as appropriate, except for topical reports whose costs exceed $50,000. Costs which exceed $50,000 for each topical report, amend-
ment, revision, or supplement to a topical report completed or under review from January 30, 1989, through August 8, 1991, will not be billed to

the applicant. Any professional hours expended on or after August 9, 1991, will be assessed at the applicable rate established in §170.20.

* * * * *

Dated at Rockville, Maryland, this 24th day
of July, 2002.

For the Nuclear Regulatory Commission.
Jesse L. Funches,
Chief Financial Officer.
[FR Doc. 02—19198 Filed 7—30-02; 8:45 am)]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002—CE-14—-AD]
RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model HP.137 Jetstream
Mk.1, Jetstream Series 200, Jetstream
Series 3101, and Jetstream Model 3201
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all British
Aerospace Model HP.137 Jetstream
Mk.1, Jetstream Series 200, Jetstream
Series 3101, and Jetstream Model 3201
airplanes. This proposed AD would
require you to repetitively inspect the
horizontal and vertical stabilizer

attachment fittings and associated
hardware for corrosion and wear
(damage). If damage is found, this
proposed AD would also require you to
repair or replace the damaged parts.
This proposed AD is the result of
mandatory continuing airworthiness
information (MCAI) issued by the
airworthiness authority for the United
Kingdom. The actions specified by this
proposed AD are intended to detect and
correct damage on the horizontal and
vertical stabilizer attachment fittings
and associated hardware, which could
result in failure of the attachment
fittings. Such failure could lead to
fluttering and subsequent structural
failure of the empennage.

DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule on or
before August 30, 2002.

ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2002—-CE-14—-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. You
may view any comments at this location
between 8 a.m. and 4 p.m., Monday

through Friday, except Federal holidays.

You may also send comments
electronically to the following address:
9-ACE-7-Docket@faa.gov. Comments
sent electronically must contain
“Docket No. 2002—CE-14-AD" in the
subject line. If you send comments
electronically as attached electronic
files, the files must be formatted in

Microsoft Word 97 for Windows or
ASCII text.

You may get service information that
applies to this proposed AD from British
Aerospace Regional Aircraft, Prestwick
International Airport, Ayrshire, KA9
2RW, Scotland; telephone: (01292)
672345; facsimile: (01292) 671625. You
may also view this information at the
Rules Docket at the address above.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—4090.

SUPPLEMENTARY INFORMATION:
Comments Invited

How Do I Comment on This Proposed
AD?

The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments to the address
specified under the caption ADDRESSES.
We will consider all comments received
on or before the closing date. We may
amend this proposed rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of this proposed AD action
and determining whether we need to
take additional rulemaking action.
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Are There Any Specific Portions of This
Proposed AD I Should Pay Attention to?

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed rule that might
suggest a need to modify the rule. You
may view all comments we receive
before and after the closing date of the
rule in the Rules Docket. We will file a
report in the Rules Docket that
summarizes each contact we have with
the public that concerns the substantive
parts of this proposed AD.

How Can I Be Sure FAA Receives My
Comment?

If you want FAA to acknowledge the
receipt of your mailed comments, you
must include a self-addressed, stamped
postcard. On the postcard, write
“Comments to Docket No. 2002—CE-14—
AD.” We will date stamp and mail the
postcard back to you.

Discussion

What Events Have Caused This
Proposed AD?

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, recently notified
FAA that an unsafe condition may exist
on all British Aerospace Model HP.137
Jetstream MKk.1, Jetstream Series 200,
Jetstream Series 3101, and Jetstream
Model 3201 airplanes. The CAA reports
that, during regular scheduled
maintenance, an operator discovered
fretting corrosion on the horizontal and
vertical stabilizer attachment bolts on an
in service Jetstream Series 4100
airplane. The Jetstream Series 4100
airplane has a similar structural layout
in the affected area to those affected by
this proposed action. The corrosion is
occurring on the eye bolt shanks and the
horizontal and vertical stabilizer
forward and rear attachment fitting lugs

on the contact faces. There have been 10
reported cases of corrosion found on
Jetstream Series 3101 and Jetstream
Model 3201 airplanes.

What Are the Consequences If the
Condition Is Not Corrected?

This condition, if not detected and
corrected, could result in failure of the
horizontal and vertical stabilizer
attachment fittings. Such failure could
lead to fluttering and subsequent
structural failure of the empennage.

Is There Service Information That
Applies to This Subject?

British Aerospace has issued
Jetstream Service Bulletin 55—-JA010941,
Original issue: January 25, 2002.

What Are the Provisions of This Service
Information?

The service bulletin includes
procedures for:

—Repetitively inspecting the forward
and rear horizontal and vertical
stabilizer attachment fittings and
associated hardware for corrosion and
wear (damage); and

—Replacing or repairing any damaged
parts found during any inspection.

What Action Did the CAA Take?

The CAA classified this service
bulletin as mandatory in order to assure
the continued airworthiness of these
airplanes in the United Kingdom. The
CAA classifying a service bulletin as
mandatory is the same in the United
Kingdom as the FAA issuing an AD in
the United States.

Was This in Accordance With the
Bilateral Airworthiness Agreement?

These airplane models are
manufactured in the United Kingdom
and are type certificated for operation in
the United States under the provisions
of section 21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the

applicable bilateral airworthiness
agreement.

Pursuant to this bilateral
airworthiness agreement, the CAA has
kept FAA informed of the situation
described above.

The FAA’s Determination and an
Explanation of the Provisions of This
Proposed AD

What Has FAA Decided?

The FAA has examined the findings
of the CAA; reviewed all available
information, including the service
information referenced above; and
determined that:

—The unsafe condition referenced in
this document exists or could develop
on other British Aerospace Model
HP.137 Jetstream Mk.1, Jetstream
Series 200, Jetstream Series 3101, and
Jetstream Model 3201 airplanes of the
same type design that are on the U.S.
registry;

—The actions specified in the
previously-referenced service
information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
correct this unsafe condition.

What Would This Proposed AD Require?

This proposed AD would require you
to incorporate the actions in the
previously-referenced service bulletin.

Cost Impact

How Many Airplanes Would This
Proposed AD Impact?

We estimate that this proposed AD
affects 250 airplanes in the U.S. registry.

What Would Be the Cost Impact of This
Proposed AD on Owners/Operators of
the Affected Airplanes?

We estimate the following costs to
accomplish the proposed inspection:

Total cost Total cost
Laborcost Parts cost per airplane on U.S. operators
40 workhours x $60 = $2,400 .........cecvvreerienennenne No parts required to perform the inspection .......... $2,400 $2,400 x 250 =
$600,000.

The FAA has no method of
determining the number of repetitive
inspections each owner/operator would
incur over the life of each of the affected
airplanes so the cost impact is based on
the initial inspection.

The FAA has no method of
determining the number of repairs each
owner/operator would incur over the
life of each of the affected airplanes
based on the results of the proposed

inspections. We have no way of
determining the number of airplanes
that may need such repair. The extent
of damage would vary on each airplane.

Compliance Time of This Proposed AD

What Would Be the Compliance Time of
This Proposed AD?

The compliance time of this proposed
AD is “upon accumulating 8 calendar
years on the airframe or within the next

6 months after the effective date of this
AD, whichever occurs later.”

Why Is the Compliance Time Presented
in Calendar Time Instead of Hours
Time-in-Service (TIS)?

The unsafe condition specified by this
proposed AD is caused by corrosion.
Corrosion can occur regardless of
whether the aircraft is in operation or is
in storage. Therefore, to assure that the
unsafe condition specified in this
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proposed AD does not go undetected for
a long period of time, the compliance is
presented in calendar time instead of
hours time-in-service (TIS). This will
allow the owners/operators to work the
proposed inspection into regularly
scheduled maintenance.

Regulatory Impact

Would This Proposed AD Impact
Various Entities?

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Would This Proposed AD Involve a
Significant Rule or Regulatory Action?

For the reasons discussed above, I
certify that this proposed action (1) is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT

Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

British Aerospace: Docket No. 2002—CE—-14—
AD.

(a) What airplanes are affected by this AD?
This AD affects Model HP.137 Jetstream
Mk.1, Jetstream Series 200, Jetstream Series
3101, and Jetstream Model 3201 airplanes, all
serial numbers, that are certificated in any
category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to detect and correct corrosion and/or wear
on the horizontal and vertical stabilizer
attachment fittings and associated hardware,
which could result in failure of the
attachment fittings. Such failure could lead
to fluttering and subsequent structural failure
of the empennage.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Actions

Compliance

Procedures

(1) Visually inspect the forward and rear hori-
zontal stabilizer attachment bolts and associ-
ated hardware for corrosion (i.e., pitting or a
change of color in the surface) and wear
(damage)

Initially inspect upon accumulating 8 years on
the airframe or within the next 6 calendar
months after the effective date of this AD,
whichever occurs later. Repetitively inspect
thereafter at intervals not to exceed 8 years

In accordance with British Aerospace Jet-
stream Service Bulletin  55-JA010941,
Original Issue: January 25, 2002.

(2) If corrosion or wear is found during any in-
spection required in paragraph (d)(1) of this
AD, replace or repair any damaged part in
accordance with the procedures specified in
the manufacturer’s service bulletin.

Prior to further flight after the inspection in
which the damage was found

In accordance with British Aerospace Jet-
stream Service Bulletin 55-JA010941,
Original Issue: January 25, 2002.

(3) Visually inspect the forward and rear hori-
zontal and vertical stabilizer attachment fit-
tings and the forward eye bolts of the vertical
stabilizer for corrosion or damage at the lug
faces.

Initially inspect upon accumulating 8 years on
the airframe or within the next 6 calendar
months after the effective date of this AD,
whichever occurs later. Repetitively inspect
thereafter at intervals not to exceed 8 years

In accordance with British Aerospace Jet-
stream Service Bulletin  55-JA010941,
Original Issue: January 25, 2002.

(4) If corrosion or damage is found during any
inspection required in paragraph (d)(3) of this
AD:

(i) replace or repair any damaged part in ac-
cordance with the procedures specified in the
manufacturer’s service bulletin; or

(i) if damage exceeds the limits defined in the
manufacturer's service bulletin, obtain a re-
pair scheme from the manufacturer through
the FAA at the address specified in para-
graph (f) of this AD; and

(iii) incorporate this repair scheme

Prior to further flight after the inspection in
which the damage was found

Repair in accordance the scheme obtained
from British Aerospace Regional Aircraft,
Prestwick International Airport, Ayrshire,
KA9 2RW, Scotland, Obtain this repair
scheme through the FAA at the address
specified in paragraph (f) of this AD.

Note 1: Although not required by this AD,
FAA highly recommends you accomplish
Section 2, Part B, Highly Recommended
Corrosion Prevention Tasks, of the
manufacturer’s service bulletin.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Standards Office Manager, Small
Airplane Directorate, approves your

alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Standards Office Manager.

Note 2: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
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altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Doug Rudolph,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—4090.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get copies of
the documents referenced in this AD from
British Aerospace Regional Aircraft,
Prestwick International Airport, Ayrshire,
KA9 2RW, Scotland; telephone: (01292)
672345; facsimile: (01292) 671625. You may
view these documents at FAA, Central
Region, Office of the Regional Counsel, 901
Locust, Room 506, Kansas City, Missouri
64106.

Note 3: The subject of this AD is addressed
in British Aerospace Jetstream Service
Bulletin 55-JA010941, Original Issue:
January 25, 2002. This service bulletin is
classified as mandatory by the United
Kingdom Civil Aviation Authority (CAA).

Issued in Kansas City, Missouri, on July 23,
2002.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 02—19255 Filed 7-30-02; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 91

[Docket No. FAA-2002-12261; Notice No.
02-09]

RIN 2120-AH68

Reduced Vertical Separation Minimum
in Domestic United States Airspace;
Correction

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: This document contains a
correction to the notice of proposed
rulemaking, published in the Federal
Register on May 10, 2002 (67 FR 31920).
That document proposed to permit
Reduced Vertical Separation Minimum
(RVSM) flights in the airspace over the
contiguous 48 States of the United
States and Alaska and that portion of
the Gulf of Mexico where the FAA
provides air traffic services. The RVSM
program would allow the use of reduced
vertical separation between aircraft at
certain altitudes.

FOR FURTHER INFORMATION CONTACT: Roy
Grimes, (202) 267—3734.

Correction of Publication

In the notice FR Doc. 02-11704,
beginning on page 31920 in the Federal
Register issue of May 10, 2002, make
the following correction:

1. On page 31920, in column 1, in the
heading section, beginning on line 6,
correct “RIN 2120-AH63" to read “RIN
2120-AH68".

Issued in Washington, DC on July 25, 2002.
Donald P. Byrne,

Assistant Chief Counsel, Regulations
Division.

[FR Doc. 02—19365 Filed 7-30-02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

17 CFR Part 420
RIN 1505-AA88

Government Securities Act
Regulations: Large Position Rules

AGENCY: Office of the Assistant
Secretary for Financial Markets,
Treasury.

ACTION: Proposed rule.

SUMMARY: The Department of the
Treasury (“Treasury,” “We,” or “Us”) is
publishing for comment proposed
amendments to the reporting
requirements pertaining to very large
positions in certain Treasury securities.
The regulations are issued under the
Government Securities Act
Amendments of 1993 (“GSAA”). The
purpose of the rules is to provide
Treasury with information to better
understand the causes of market
shortages in certain Treasury securities.
We are proposing changes to improve
the information available to Treasury.
Specifically, we are proposing to modify
the report to require separate reporting
of certain components of the “net
trading position”” and the “‘gross
financing position.” We are also
proposing to revise the current

“memorandum” item to require that the
par amount of securities delivered
through repurchase agreements be
separated by maturity classification. In
addition, we are proposing to add a new
memorandum item to the large position
report that would report the gross par
amount of ““fails to deliver.” Finally, we
are proposing to modify the definition
of “gross financing position” to
eliminate the optional exclusion in the
calculation of the amount of securities
received through certain financing
transactions.

DATES: Submit comments on or before
September 16, 2002.

ADDRESSES: You may send hard copy
comments to: Government Securities
Regulations Staff, Bureau of the Public
Debt, 999 E Street N.W., Room 315,
Washington, D.C. 20239-0001. You may
also send us comments by e-mail at
govsecreg@bpd.treas.gov. When sending
comments by e-mail, please use an
ASCII file format and provide your full
name and mailing address. You may
download this proposed rule, and
review the comments we receive, from
the Bureau of the Public Debt’s website
at www.publicdebt.treas.gov. The
proposed rule and comments will also
be available for public inspection and
copying at the Treasury Department
Library, Room 1428, Main Treasury
Building, 1500 Pennsylvania Avenue,
N.W., Washington, D.C. 20220. To visit
the library, call (202) 622—0990 for an
appointment.

FOR FURTHER INFORMATION CONTACT: Lori
Santamorena (Executive Director), Lee
Grandy (Associate Director), or Nadir
Isfahani (Government Securities
Advisor), Bureau of the Public Debt,
Government Securities Regulations
Staff, (202) 691-3632 or e-mail us at
govsecreg@bpd.treas.gov.

SUPPLEMENTARY INFORMATION: Treasury
published final rules? in 1996 that
established Part 420 providing
recordkeeping and reporting
requirements related to very large
positions in certain Treasury securities.?
We are re-examining the ““large position
rules” and proposing modifications to
improve the information available to
better understand the causes of market
shortages in certain Treasury securities.
In this notice, we first provide
background on the rules and then
describe the proposed changes.

161 FR 48338 (September 12, 1996).
217 CFR Part 420.
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I. Background

A. Statutory Authority

In response to short squeezes in two-
year Treasury notes that occurred in the
government securities market in 1990-
1991, Congress included in the GSAA3
a provision granting Treasury new
authority to prescribe rules requiring
any person or entity holding,
maintaining, or controlling large
positions in to-be-issued or recently-
issued Treasury securities to keep
records and, when requested by
Treasury, to file reports of such large
positions. The provision was intended
to improve the information available to
Treasury, the Federal Reserve Bank of
New York (as Treasury’s agent), and the
Securities and Exchange Commission
(referred to as “‘regulators” in this
notice) regarding very large positions in
Treasury securities held by market
participants and to ensure that
regulators have the tools necessary to
understand unusual conditions in the
Treasury securities market.

B. Reporting and Recordkeeping
Requirements

1. On-Demand Reporting System

The rules provide for an “on-
demand” reporting system rather than a
regular, ongoing system of reporting.+
This approach achieves the intent
described above, satisfies the
requirement that the rules take into
account any impact on the efficiency
and liquidity of the Treasury securities
market and the cost to taxpayers of
funding the federal debt,5 and also
minimizes the costs and burdens to
those entities affected by the rules.

2. Notice Requesting Large Position
Reports

Large position reports must be filed
with the Federal Reserve Bank of New
York (“FRBNY”) in response to a notice
from us requesting large position
information on a specific issue of a
Treasury security by entities with
positions that equal or exceed the
reporting threshold specified in the
notice (currently not less than $2
billion).® The reports must be received
by the FRBNY before noon Eastern time

3Pub. L. 103-202, 107 Stat. 2344 (1993) [15
U.S.C. 780-5(f)].

4The rules were issued on September 12, 1996,
and were effective on March 31, 1997. They
established a new Part 420 of the regulation issued
by Treasury in 17 CFR, Chapter IV, Subchapter A.

5 See supra note 3.

6 The notice is in the form of a press release we
issue and subsequently publish in the Federal
Register. We also provide the press release to major
news and financial publications and wire services
for dissemination. An electronic mailing list is also
available at www.publicdebt.treas.gov.

on the fourth business day after the
issuance of the Treasury press release
calling for large position information.

3. Components of a Position

A “reportable position” is the sum of
the net trading position, the gross
financing position and the net fails
position in a specified issue of a
Treasury security collectively controlled
by a reporting entity.” Specific
components of these positions are
identified at § 420.2. All positions are
required to be reported at par value on
a trade date basis.

4. Recordkeeping

The recordkeeping requirements
provide that any person or entity
controlling at least a $2 billion position
in a specific Treasury security must
maintain and preserve certain records
that enable the entity to compile,
aggregate and report large position
information.8

C. Who Is Subject to the Rules

Treasury’s large position
recordkeeping and reporting rules apply
to all persons and entities, foreign and
domestic, that control a reportable
position in a Treasury security, such as:
government securities brokers and
dealers; registered investment
companies; registered investment
advisers; custodians, including
depository institutions, that exercise
investment discretion; hedge funds;
pension funds; insurance companies;
and foreign affiliates of U.S. entities.
The broad application of the rule to
include both foreign and domestic
entities is consistent with the statutory
purpose of the GSAA.®

The rules provide a total exemption
for foreign central banks, foreign
governments and international
monetary authorities (e.g., the World
Bank) (collectively, foreign official
organizations).1? This exemption is
consistent with the position expressed
by the Senate and House during
consideration of the legislation.1?
Federal Reserve Banks are also exempt
for the portion of any reportable
position they control for their own
account.

Consistent with our policy view as
expressed when the rules were adopted,
we would like to reiterate that large

717 CFR 420.2(h).

817 CFR 420.4.

9H.R. Rep. 103-255, September 23, 1993.

10 This exemption does not extend to an entity
that engages primarily in commercial transactions
and that is owned in whole or in part by a foreign
official organization. See 17 CFR 420.1(b).

11139 Cong. Rec. H-10967 (daily ed. November
22, 1993) Statement of Chairman Dingell on S. 422.

positions are not inherently harmful,
and that there is no presumption of
manipulative or illegal intent on the
part of the controlling entity merely
because its position is large enough to
be subject to Treasury’s rules.

D. Test Calls

Since the rules became effective in
1997, we have conducted annual calls
for reports to test the accuracy and
reliability of large position reporting
systems. These tests have given us
valuable experience and insight as we
consider how to improve the
information provided to regulators. This
experience, in addition to our ongoing
need to take into account the liquidity
and efficiency of the Treasury securities
market, has caused us to re-examine the
rules and propose certain modifications.
The proposed changes reflect our
continuing need for the ability to obtain
useful information, while minimizing
the costs and burdens on market
participants. We believe these changes
are consistent with the findings of
Congress that (among other things) “(1)
the liquid and efficient operation of the
government securities market is
essential to facilitate government
borrowing at the lowest possible cost to
taxpayers; and (2) the fair and honest
treatment of investors will strengthen
the integrity and liquidity of the
government securities market.” 12

II. Analysis

A. Changes to the Large Position
Calculation and Report

We are proposing changes to:

1. Section 420.3(c)(1) and (c)(3), and
Appendix B, to require each of the five
components in § 420.2(f)(1)—(5) that,
together, comprise the “net trading
position,” to be reported separately.
Since entities already are collecting this
information to calculate their total net
trading position, we believe that the
separation of these components should
not prove to be burdensome.

2. Section 420.3(c)(1) and (c)(3), and
Appendix B to revise the reporting of
the “gross financing position” to require
entities to separate the reverse
repurchase agreement components by
maturity classification (i.e., break out
reverse repurchase agreements as either
“overnight and open” or “term”).
Similarly, we are proposing to revise the
current memorandum item to require
that the total gross par amounts of
securities delivered through repurchase
agreements be reported by maturity
classification. The separate reporting of
these individual components in the

12 See supra note 3.
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large position formula, as well as the
separation of reverse repurchase
agreements and repurchase agreements
by maturity classification, would help
us to better understand the reporting
entity’s degree of control and economic
interest in the particular security. The
separate reporting of components would
not affect whether a reporting entity
ultimately has to file a report in
response to a particular call since it
would result in the same total reportable
position as under the current formula.

3. Section 420.3(c)(2) and Appendix B
to add a second memorandum item to
the large position information for the
gross par amount of ““fails to deliver.”
This would help us to better understand
a reporting entity’s fails situation
without increasing the burden on
reporting entities since fails to deliver
are already factored into the “net fails
position” component.

Although no changes are being
proposed to the recordkeeping
requirements at § 420.4, reporting
entities are reminded that they will
need to ensure that they maintain
records of all of the items that may be
reported.

B. Voluntary Optional Exclusion

Finally, we are proposing to amend
the definition of “gross financing
position” at § 420.2(c) to eliminate the
optional exclusion for certain securities
received through financing transactions.
A conforming change would also be
made to item #2 “Gross Financing
Position” in Appendix B to Part 420
(Sample Large Position Report) to reflect
the elimination of the optional
exclusion.

The current rules allow a reporting
entity to elect to reduce its gross
financing position by the par amount of
the securities received in transactions:
In which the counterparty retains the
right to substitute securities; that are
subject to third party custodial
relationships; or that are hold-in-
custody agreements. Our proposed
change would eliminate the exclusion
in its entirety. We believe this change
could enhance the usefulness of the
large position reports to regulators. In
the preamble to the initial proposed
large position regulations,?3 we stated
that the rules provided the optional
exclusion because of a presumption that
the “receiving organization” does not
have effective control of the securities
received in these particular transactions.
We now believe that this information
could facilitate a better understanding of
the causes of a market shortage of a
particular security, and that the benefits

1360 FR 65219 (December 18, 1995).

of including this information are likely
to outweigh any potential burden to
market participants. Also, it would
ensure consistent treatment of overnight
reverse repurchase transactions and
term reverse repurchase agreements
where the counterparty has a right of
substitution. We specifically invite
comments from market participants
concerning any potential obstacles,
burdens or other factors related to this
proposed change.

In re-examining the current voluntary
optional exclusion, we are particularly
concerned that in certain situations a
market participant might be relying on
the “right to substitute” provision of the
optional exclusion in cases where the
counterparty may not have a remaining,
immediate, exercisable, explicitly
documented right to substitute
securities with respect to the particular
transaction. For example, if a
counterparty’s right to substitute
securities could not be exercised until
10 days after the ““as of”’ large position
reporting date, then at the time of the
large position report such a right of
substitution does not meaningfully limit
the control over the securities in
question by the party that has received
them. Therefore, it may not be
appropriate for the rules to permit that
party to elect the voluntary exclusion
when filing its large position report.
Commenters are specifically invited to
address whether contract terms such as
the “right to substitute securities,” or
tri-party relationships or hold-in-
custody agreements should still be given
special consideration. Would
clarification of the “right to substitute”
provision of the optional exclusion,
while retaining the exclusion for
securities that are subject to tri-party
relationships or hold-in-custody
agreements, be an alternative that
should be given further consideration?
Commenters are also invited to address
a third alternative, which is to retain the
optional exclusion only for reverse
repurchase agreements held in tri-party
or hold-in-custody arrangements.

We welcome comments on all of these
proposed changes, in particular: (1)
Whether the changes would accomplish
the goal of providing Treasury with
more useful information regarding
concentrations of control; (2) the effect,
if any, the proposed changes would
have on market participants; and (3)
whether, based on the proposed
changes, the current three and a half day
reporting timeframe would be sufficient
to allow reporting entities to complete
the revised large position report.

IIL. Special Analysis

The proposed amendments reflect
Treasury’s continuing interest in
meeting regulators’ informational needs
while minimizing the costs and burdens
on market participants. The proposed
amendments retain the on-demand
reporting system, adopted in 1996,
which costs market participants less
than a regular reporting system would.
Based on the very limited impact of the
proposed amendments, it is our view
that the proposed regulations are not a
“significant regulatory action” for the
purposes of Executive Order 12866.

In addition, we certify under the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.) that the proposed amendments
to the current regulations, if adopted,
would not have a significant economic
impact on a substantial number of small
entities. We continue to believe that
small entities will not control positions
of $2 billion or greater in any particular
Treasury security. The inapplicability of
the proposed amendments to small
entities indicates there is no significant
impact. As a result, a regulatory
flexibility analysis is not required.

The Paperwork Reduction Act of 1995
requires that collections of information
prescribed in the proposed amendments
be submitted to the Office of
Management and Budget for review and
approval.4 In accordance with that
requirement, the Department has
submitted the collection of information
contained in this notice of proposed
rulemaking for review. Under the Act,
an agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a valid OMB control number.
Comments on the collection of
information may be submitted to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Desk Officer for
Department of the Treasury,
Washington, D.C., 20503; and to the
Government Securities Regulations
Staff, Bureau of the Public Debt, at the
address specified at the beginning of
this document.

The collection of information in the
proposed amendments is contained in
proposed §420.3. The rules at §420.3
continue to require a reporting entity
whose position equals or exceeds the
announced large position threshold for
a specific issue of a Treasury security to
report the information to FRBNY.
Although we cannot be certain of the
number of market participants that
would be required to report their
positions as a result of a call for such

1444 U.S.C. 3507(d).
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reports, we believe few reporting
entities would actually have to file
reports because the minimum reporting
threshold ($2 billion) remains high. In
fact, the actual reporting threshold in a
specific call for large position reports
may exceed $2 billion. Moreover, we
expect that our requests for information
will be infrequent. We plan to continue
testing the reporting and recordkeeping
systems of market participants by
requesting large position reports at least
annually. The threshold limit will be
determined based on market conditions
at the time of the call.

We do not believe that market
participants would find the additional
“fails to deliver” memorandum item
burdensome since they already
determine this figure when calculating
their “net fails position” on line 3 of the
existing large position report. The
proposed ‘“fails to deliver”
memorandum item would simply be a
place for reporting entities to record a
previously derived number.

We also do not anticipate that the
proposed elimination of the voluntary
optional exclusion within the “gross
financing position” would be a
significant inconvenience for market
participants. It is unlikely that removing
this exclusion from the large position
calculation would increase the time
burden that entities face when
calculating their positions, although it
might result in more entities filing large
position reports. We are not certain how
many potential respondents rely on this
exclusion, and to what extent, however,
this number would still be a subset of
the small number of entities with
positions large enough to be subject to
the rules. We invite comments from
market participants on the effect of this
proposed change, including any
operational or system modifications that
may be needed.

We believe the separate reporting of
the “net trading position” components
would not be very burdensome for
market participants since they must
already collect this information to
calculate their net trading position. We
also believe market participants would
not find it very burdensome to separate
their reporting of reverse repurchase
agreements and repurchase agreements
by maturity classification. Since the
changes that are proposed would
require more detailed information to be
provided by reporting entities that file
reports in response to a call for reports
by Treasury, we are increasing the
annual reporting burden in our
submission to OMB by 40 hours,
representing an increase from four to
eight hours per large position report
submitter.

The collection of information is
intended to enable the Treasury and
other regulators to better understand the
possible causes of market shortages in
certain Treasury securities. This
information would help ensure that the
Treasury securities market remains
liquid and efficient.

Treasury invites further comments on:
(1) Whether the proposed collection of
information is necessary for the proper
performance of functions of the
Treasury, including whether the
information has practical utility; (2) the
accuracy of the Treasury’s estimate of
the burden; (3) enhancement of the
quality, utility, and clarity of
information to be collected; and (4)
minimizing the burden of the collection
of information on respondents,
including through the use of automated
collection techniques or other forms of
information technology.

Estimated total annual reporting
burden: 40 hours.

Estimated annual number of
respondents: 10.

Estimated annual frequency of
response: On occasion.

List of Subjects in 17 CFR Part 420

Foreign investments in U.S.,
Government securities, Investments,
Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, 17 CFR Part 420 is proposed
to be amended as follows:

PART 420—LARGE POSITION
REPORTING

1. The authority citation for Part 420
continues to read as follows:

Authority: 15 U.S.C. 780-5(f).

2. Section 420.2 is amended by
revising paragraph (c) to read as follows:

§420.2 Definitions.
* * * * *

(c) “Gross financing position” is the
sum of the gross par amounts of a
security issue received from financing
transactions, including reverse
repurchase agreement transactions,
bonds borrowed, and as collateral for
financial derivatives and other
securities transactions (e.g., margin
loans). In calculating the gross financing
position, a reporting entity may not net
its positions against repurchase
agreement transactions, securities
loaned, or securities pledged as
collateral for financial derivatives and
other securities transactions.

* * * * *

3. Section 420.3 is amended by
revising paragraphs (c)(1), (c)(2) and
(c)(3) to read as follows:

§420.3 Reporting.

* * * * *

(c)(1) In response to a notice issued
under paragraph (a) of this section
requesting large position information, a
reporting entity with a reportable
position that equals or exceeds the
specified large position threshold stated
in the notice shall compile and report
the amounts of the reporting entity’s
reportable position in the order
specified, as follows:

(i) Net trading position, and each of
the following items that together
comprise the net trading position:

(A) Cash/immediate net settled
positions,

(B) Net when-issued positions for to-
be-issued and reopened issues,

(C) Net forward settling positions,
including next-day settling,

(D) Net positions in futures contracts
requiring delivery of the specific
security, and

(E) Net holdings of STRIPS principal
components of the specific security;

(ii) Gross financing position and each
of the following items that comprise the
gross financing position:

(A) Securities received through
reverse repurchase agreements by
maturity classification:

(1) Overnight and open, and

(2) Term, and

(B) Securities received through bonds
borrowed, and as collateral for financial
derivatives and other financial
transactions.

(iii) Net fails position; and

(iv) Total reportable position.

(2) The large position report must
include the following two additional
memorandum items:

(i) The total gross par amounts of
securities delivered through:

(A) Repurchase agreements by
maturity classification:

(1) Overnight and open, and

(2) Term, and

(B) Securities loaned, and as collateral
for financial derivatives and other
securities transactions.

(ii) The gross par amount of “fails to
deliver” in the security. This total must
also be included in Net Fails Position,
Line 3.

(3) An illustration of a sample report
is contained in Appendix B. Each of the
net trading position components shall
be netted and reported as a positive
number (long position), a negative
number (short position), which should
be shown in parenthesis, or zero (flat
position). The total net trading position
shall also be reported as the applicable
positive or negative number (or zero).
Each of the components of the gross
financing position shall be reported.
The total gross financing position,
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which is the sum of the gross financing
position components, shall also be
reported. The net fails position should
be reported as a single entry. If the
amount of the net fails position is zero
or less, report zero. The total reportable
position, which is the sum of the net
trading position, gross financing
position, and net fails position, must be
reported. Each component of

Memorandum 1 shall be reported. The
total of Memorandum 1, which is the
sum of its components, shall also be
reported. Memorandum 2, which is the
gross par amount of fails to deliver,
shall also be reported. All of these
positions should be reported in the
order specified above. All position
amounts should be reported on a trade

[$ Amounts in millions at par value as of trade date]

date basis and at par in millions of
dollars.
* * * * *

4. Appendix B to Part 420 Sample
Large Position Report, “Formula for
Determining a Reportable Position,” is
revised to read as follows:

Appendix B to Part 420 Sample Large
Position Report Formula for
Determining a Reportable Position

Security Being Reported

Date For Which Information is Being Reported

1. Net Trading Position:

Cash/Immediate Net Settled POSIIONS ......ccciiiiiiiiiiiiiiiii e
Net When-Issued Positions for To-Be-Issued and Reopened Issues
Net Forward Settling Positions Including Next-Day Settling
Net Positions in Futures Contracts Requiring Delivery of the Specific Security ..
Net Holdings of STRIPS Principal Components of the Specific Security .............

Total Net Trading POSIHION .....cccciiiiiiiiiiiiiiiiiciiiii bbb

2. Gross Financing Position:

Total of securities received through Reverse Repurchase Agreements:

Overnight and Open

110 5 o U U P PP PP PP PPUPPPPPPRt
Bonds borrowed, and as collateral for financial derivatives and other financial transactions ...

Total Gross Financing Position ..

R R R R R

3. NEt FAIlS POSIHIOI ..iiuveiiiiiiiiiiiieiiiic ettt b et b et e b et e e saeesa e sb e bn e s bt e sb e b e nnes +$
(Fails to receive less fails to deliver. If equal to or less than zero, report 0.)
4. Total RepOTtable POSIHION ....iiiiiiiiiiiiiiciiiicieec ettt sr s sb e s b e =$

Memorandum 1

Report the total gross par amounts of securities delivered through Repurchase Agreements:

Overnight and Open

<) 0 4 o O O O P PP PP PP PP PP PPPPPPPPPPPPPORN
Securities loaned, and as collateral for financial derivatives and other securities transactions ...

Total Memorandum 1
Memorandum 2

Report the gross par amount of fails to deliver. Included in the calculation of line item 3 (Net Fails Position). ...........

&+ R R R )

Dated: July 24, 2002.
Brian C. Roseboro,
Assistant Secretary for Financial Markets.
[FR Doc. 02—19238 Filed 7-30-02; 8:45 am)]
BILLING CODE 4810-39-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-112306-00]
RIN 1545-AY17

Electing Mark to Market for Marketable
Stock

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
procedures for certain United States
persons holding marketable stock in a
passive foreign investment company
(PFIC) to elect mark to market treatment
for that stock under section 1296 and

related provisions of sections 1291 and
1295. These proposed regulations affect
United States persons owning
marketable stock in a PFIC. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Written comments and outlines
of oral comments to be presented at the
public hearing scheduled for November
6, 2002, at 10 a.m., must be received by
October 16, 2002.

ADDRESSES: Send submissions to: CC:
IT&A:RU (REG-112306-00), room 5226,
Internal Revenue Service, POB 7604,
Ben Franklin Station, Washington, DC
20044. In the alternative, submissions
may be hand delivered between the
hours of 8 a.m. and 5 p.m. to CC:
IT&A:RU (REG-112306-00), Courier’s
Desk, Internal Revenue Building, 1111
Constitution Avenue NW. , Washington,
DC. Alternatively, taxpayers may submit
comments electronically directly to the
IRS Internet site at: http://www.irs.gov/
regs. The public hearing will be held in
room 4718, Internal Revenue Service
Building, 1111 Constitution Avenue,
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Mark
Pollard at (202) 622—-3850, concerning
submissions and the hearing, Ms. Lanita
Vandyke (202) 622-7180 (not toll free
numbers).

SUPPLEMENTARY INFORMATION:
Background

Since the enactment of the Tax
Reform Act of 1986, United States
persons that own PFIC stock have been
subject to two alternative tax regimes:
the interest charge rules under section
1291 of the Internal Revenue Code
(Code) and the qualified electing fund
(QEF) rules under section 1293.
Congress recognized that the interest
charge rules are a substantial source of
complexity for PFIC shareholders and
that some shareholders would prefer the
current inclusion method afforded by
the QEF regime, but are unable to obtain
the necessary information from the
PFIC. See H.R. Rep. No. 105-148, at 533
(1997); S. Rep. No. 105-33 at 94 (1997).
Accordingly, Congress enacted new
section 1296 in the Taxpayer Relief Act
of 1997 to provide shareholders with an
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alternative method to include income
currently with respect to their interest
in a PFIC by allowing them to elect to
mark to market their PFIC stock
provided the stock is marketable. In
1998, Congress enacted certain technical
corrections to section 1296 and related
provisions, including rules to address
the overlap between the PFIC and other
mark to market provisions in the Code.
IRS Restructuring and Reform Act of
1998, section 6011(c).

Proposed §1.1291-8 (INTL-656—-87)
had been published on April 1, 1992 (57
FR 11024). This proposed regulation
would have provided an election for
certain regulated investment companies
(RICs) to use a mark to market method
for their PFIC stock. Although §1.1291-
8 was originally proposed to be effective
prospectively, the IRS subsequently
notified taxpayers that the proposed
regulations, when finalized, would
permit this limited mark to market
election to be made only for taxable
years ending after March 31, 1992, and
before April 1, 1993. Notice 92-53
(1992-2 C.B. 384). As a result of the
enactment of section 1296, proposed
§1.1291-8 was withdrawn (64 FR 5015);
see also Notice 99-14 (1999-11 L.R.B. 7).

On January 25, 2000, final regulations
were published under section 1296(e)
(2000 final regulations). TD 8867 (65 FR
3817). The 2000 final regulations
provide guidance regarding the
definition of marketable stock for
purposes of section 1296.

In General

United States persons who own
marketable stock (as defined in section
1296(e)) in a PFIC may elect to mark to
market that stock annually pursuant to
section 1296 (section 1296 election).
United States persons making a section
1296 election with respect to PFIC stock
(section 1296 stock) are not subject to
the generally applicable interest charge
regime of section 1291. The section
1296 election is available to United
States persons and controlled foreign
corporations (CFCs) that own, or are
treated as owning, marketable stock in
a PFIC.

Explanation of Provisions

A. Changes to Proposed §1.1291-1(c):
Coordination of PFIC Rules and Other
Mark to Market Provisions

Except for the coordination rules
discussed herein, section 1291(d)(1)
provides that the interest charge regime
does not apply in the case of PFIC stock
that is marked to market under (i)
section 1296, or (ii) section 475 or any
other provision of chapter 1 of the Code.
This regulation revises § 1.1291-1(c), 57

FR 11024, proposed April 1, 1992, to
incorporate this coordination rule and
to clarify that the interest charge regime
does not apply to a United States person
that marks to market its PFIC stock
under any provision of chapter 1 of the
Code, without regard to whether such
regime is mandatory or elective.
Proposed § 1.1295-1(i)(3) and proposed
§1.1296—1(h)(3)(i) further clarify that,
with respect to taxation under a mark to
market provision other than under
section 1296, this coordination rule
applies without regard to whether the
taxpayer also has made a section 1296
election or a QEF election with respect
to such stock, by providing that either
election is automatically terminated
immediately following the close of the
taxpayer’s taxable year preceding the
first taxable year for which the stock of
the PFIC is subject to the mark to market
regime under another provision of
chapter 1 of the Code.

The proposed regulations also provide
a special rule for situations where a
taxpayer owns PFIC stock that becomes
subject to a mark to market regime other
than section 1296 after the first taxable
year of the taxpayer’s holding period. In
such instances, the taxpayer must apply
the coordination rules of §1.1291—
1(c)(3)(ii) for the first taxable year that
such other mark to market regime
applies. Thereafter, the general rule
above, overriding the application of the
section 1291, QEF and PFIC mark to
market regimes, applies for all
subsequent taxable years provided that
the PFIC stock continues to be marked
to market under another provision of
chapter 1 of the Code.

B. Changes to § 1.1295-1

1. Revocation of QEF Election

The proposed regulations also provide
guidance on the coordination of the
mark to market provisions under section
1296 with the existing rules for QEFs. In
general, the Service considered the
circumstances in which a taxpayer
would be permitted to switch from one
regime to another in light of the relative
administrative burdens imposed under
each set of rules, and the stated intent
of Congress that one of the purposes for
enacting section 1296 was to provide
another alternative to the interest charge
rules of section 1291 that would be
available in instances where taxpayers
cannot obtain sufficient information to
make a QEF election. See H.R. Rep. No.
105-148, at 533 (1997); S. Rep. No. 105—
33 at 94 (1997). Accordingly, the
proposed regulations are structured to
facilitate an election for mark to market
treatment by permitting a taxpayer with
an existing QEF election to make a

section 1296 election and terminate the
existing QEF election without requiring
consent of the Commissioner. In
instances where a taxpayer has an
existing section 1296 election, it is
permitted to make a QEF election only
if the section 1296 election is
terminated as provided by section 1296
and the regulations thereunder (e.g., if
the PFIC stock ceases to be marketable)
or is revoked with consent of the
Commissioner.

2. Re-Election of QEF Regime

The proposed regulations further
provide that if the section 1296 election
is subsequently terminated or revoked,
other than because the taxpayer marks
to market under another provision of the
Code, (e.g., because the stock is no
longer marketable), the shareholder will
be subject to tax under section 1291,
unless a new QEF election is made.
Section 1.1295-1(i)(4) currently
provides that without the
Commissioner’s consent, a shareholder
whose QEF election was invalidated,
terminated, or revoked may not make a
new QEF election with respect to the
PFIC before the sixth taxable year
ending after the taxable year in which
the invalidation, termination, or
revocation became effective. The
regulations propose to amend § 1.1295—
1(i) to provide an exception for
situations where a United States
person’s QEF election was terminated
because it elected to mark to market
such stock under section 1296, and the
1296 election was subsequently
terminated because the stock ceased to
be marketable. A similar exception is
provided for situations where a United
States person’s QEF election is
terminated because its PFIC stock is
marked to market under another
provision of chapter 1 of the Code, and
such provision subsequently ceases to
apply. In either circumstance, consent
of the Commissioner will not be
required for the United States person to
re-elect QEF status prior to the sixth
taxable year ending after the taxable
year that its QEF election was
terminated. In situations where a QEF
election is terminated because a United
States person makes a section 1296
election, and then this election
terminates for some reason other than
the stock ceasing to be marketable (e.g.,
pursuant to the consent of the
Commissioner under proposed
§ 1.1296-1(h)(3)(A)), a taxpayer may
request consent under § 1.1295-1(i) to
make a new QEF election prior to such
sixth taxable year.

Special issues arise in situations
where a taxpayer makes a QEF election
with respect to stock that was
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previously marked to market under
section 1296 (or where a taxpayer re-
elects QEF treatment after a termination
of mark-to-market treatment). In such
situations, the taxpayer shifts from
annual inclusions under the mark to
market rules that are based on the
amount of unrealized gain (or loss) in
the stock of the PFIC, to annual
inclusions of a pro rata share of the
ordinary earnings and long-term capital
gain of a PFIC under the QEF rules. For
example, unrealized items that were
reflected in annual mark to market
inclusions could be taken into account
subsequently under the QEF rules when
realized. These issues presently are
addressed through the respective basis
adjustments provided for under the QEF
and mark to market rules. See sections
1293(d) and 1296(b). Comments are
requested on possible alternative
approaches for addressing this situation
with a view toward ensuring
administrability and avoiding additional
complexity.

C. Addition of § 1.1296-1
1. Effect of Election

The proposed regulations provide
that, on the last day of a taxable year to
which a section 1296 election applies,
the United States person recognizes gain
to the extent that the fair market value
of section 1296 stock exceeds its
adjusted basis. Any such gain shall be
treated as ordinary income. To the
extent that the adjusted basis of section
1296 stock exceeds its fair market value,
the United States person may take a
deduction equal to the lesser of the
amount of such excess or the unreversed
inclusions with respect to such stock.
Any such deduction will be treated as
an ordinary loss.

Under former proposed § 1.1291-8,
certain RICs were permitted to mark to
market PFIC stock. For RICs that elect to
mark to market their PFIC stock under
section 1296, the unreversed inclusions
include amounts that were included in
gross income under former proposed
§ 1.1291-8 with respect to that stock for
prior taxable years. See Notice 92-53
(1992-2 C.B. 384).

The proposed regulations also address
the application of section 1296 in
taxable years in which the foreign
corporation has ceased to be a PFIC
under section 1297(a), and is not treated
as a PFIC under section 1298(b)(1) (the
once a PFIC, always a PFIC rule). The
proposed regulations clarify that there
will be no mark to market inclusions or
deductions for taxable years in which
the foreign corporation is not a PFIC.
The suspension of mark to market
treatment while the foreign corporation

is not a PFIC is consistent with
§1.1295-1(c)(2)(ii), which provides that
a shareholder that has made a QEF
election with respect to stock of a
foreign corporation is not required to
include its pro rata share of ordinary
income and capital gains under section
1293 for years in which the foreign
corporation is not a PFIC.

In order to accomplish this
suspension of mark to market treatment,
the proposed regulations start a new
holding period, for all purposes of the
PFIC rules, in stock that is marked to
market under section 1296 beginning on
the first day of the first taxable year
beginning after the last taxable year for
which section 1296 applied.
Accordingly, prior periods during
which the foreign corporation was a
PFIC, but for which the shareholder had
a section 1296 election in effect, are not
included in such shareholder’s holding
period for purposes of applying section
1298(b)(1).

Cessation of a foreign corporation’s
status as a PFIC will not, however,
terminate a section 1296 election
(although a shareholder may request
consent of the Commissioner to revoke
the election in such instance, as
discussed below). Thus, if the foreign
corporation once again becomes a PFIC
in any taxable year after a year in which
it is not treated as a PFIC, the
shareholder’s original section 1296
election continues to apply and the
shareholder must mark to market the
PFIC stock for such year.

2. Adjustment to Basis

The proposed regulations provide that
a United States person will increase the
adjusted basis of its section 1296 stock
by the amount of mark to market gain
recognized. Conversely, if the United
States person is entitled to a deduction
under this section, the adjusted basis of
its section 1296 stock is decreased by
the amount of such deduction.

If a United States person owns section
1296 stock through a foreign
partnership, foreign trust, or foreign
estate, the basis rules apply to both the
United States person and the entity or
entities through which the United States
person is considered to own the stock.
The increase or decrease in the adjusted
basis of the stock in the hands of the
foreign partnership, foreign trust, or
foreign estate will be solely attributable
to the electing United States person (in
a manner similar to an adjustment
under section 743(b)), and will apply
only for purposes of determining the
subsequent U.S. income tax treatment of
the United States person with respect to
such stock. The IRS considered
imposing reporting and record keeping

requirements on the foreign entities to
track the adjustments to the adjusted
basis of any section 1296 stock they
held directly or indirectly. The IRS
decided not to adopt this approach in
the proposed regulations because one of
the motivations for the enactment of
section 1296 was to provide an
alternative tax regime to section 1291
for taxpayers that could not obtain
sufficient information from a PFIC to
make a QEF election. Comments are
requested about other approaches for
satisfying the compliance obligations of
U.S. persons making a section 1296
election and the intervening entity or
entities through which such stock is
owned.

The taxpayer and the entity through
which the taxpayer owns section 1296
stock may have different taxable years.
Consistent with the general approach of
sections 706(a), 652(c), and 662(c), a
United States person who owns stock in
a PFIC through any foreign partnership,
foreign trust, or foreign estate
determines the mark to market gain or
mark to market loss with reference to
the last day of the taxable year of the
foreign partnership, foreign trust or
foreign estate and then includes that
gain or loss in the taxable year of such
United States person that includes the
last day of the taxable year of the entity.

Finally, if PFIC stock is acquired from
a decedent by bequest, devise, or
inheritance (or by the decedent’s estate)
and a mark to market election was in
effect on the decedent’s date of death,
the adjusted basis of such stock in the
hands of the recipient will be equal to
the lesser of the basis determined under
section 1014 or the adjusted basis of the
stock in the hands of the decedent
immediately prior to his or her death.

3. Rule for Individuals That Become
Subject to United States Income
Taxation

The proposed regulations provide that
if any individual becomes a United
States person in a taxable year
beginning after December 31, 1997, the
adjusted basis (before any adjustments
resulting from the mark to market
election are made) of any stock in a
PFIC owned by such individual on the
first day of such taxable year shall be
treated as being the greater of its fair
market value on such first day or its
adjusted basis on such first day. This
special rule for determining the
taxpayer’s adjusted basis will apply
only for purposes of section 1296 and
the regulations thereunder. Accordingly,
any gain or loss recognized on the
disposition of section 1296 stock that is
attributable to the period before the
individual became a United States
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person will be subject to the general
rules of the Code, including any
limitation on the deductibility of a loss,
for example, under section 1211.

4. Indirect Ownership of PFIC Stock

Except as discussed below in the case
of eligible RICs, the proposed
regulations apply the specific
attribution rules of section 1296(g) in
determining whether PFIC stock is
considered owned by a taxpayer for
purposes of section 1296 and, therefore,
with respect to which the taxpayer is
permitted to make a section 1296
election. Thus, a United States person
will be permitted to make a section 1296
election with respect to stock owned
through a foreign partnership, foreign
trust, or foreign estate. In general, stock
owned by or for such entities will be
considered as being owned
proportionately by its partners or
beneficiaries. For purposes of this rule,
stock owned, directly or indirectly, by
or for a foreign trust described in
sections 671 through 679, shall be
considered as being owned
proportionately by its grantors or other
persons treated as owners under
sections 671 through 679 of any portion
of the trust that includes the stock.

The section 1296(g) attribution rules
do not attribute ownership through
foreign corporations. Accordingly, a
United States person will not be
permitted to make a section 1296
election with respect to stock owned
indirectly through a foreign corporation.
However, as discussed below, in
instances where the foreign corporation
is a CFC, the foreign corporation is
permitted to make a section 1296
election directly.

Special attribution rules for eligible
RICs are provided in § 1.1296(e)-1(f).
There is a different attribution rule for
RICs because section 1296(e)(2), which
provides a special rule for RICs, states
that stock owned, directly or indirectly,
by the RIC, without reference to the
ownership attribution rules in section
1296(g), shall be treated as marketable
stock. This approach is consistent with
former proposed § 1.1291-8, which
permitted certain RICs to mark to
market PFIC stock that it owned directly
or indirectly.

An issue not addressed in these
proposed regulations is the treatment of
certain situations involving multiple
tiers of PFICs. For example, assume a
United States person owns marketable
stock in a PFIC, that itself owns stock
in a second PFIC, the ownership of
which is attributable to the United
States person under section 1298(a)(2).
If the United States person makes a
section 1296 election with respect to

stock of the upper-tier PFIC, the annual
mark to market inclusions of income
under section 1296 will be based on the
fair market value of the upper-tier PFIC
stock, whose value should reflect the
value of the lower-tier PFIC, as such
stock is an asset of the upper-tier PFIC.
However, under current law, the United
States person continues to be subject to
taxation with respect to its indirect
ownership of the lower-tier PFIC under
section 1291 on any excess distributions
from the lower-tier PFIC or gain from an
indirect disposition of the lower-tier
PFIC stock (although the consequences
from the tiered ownership may be
ameliorated by adjustments to the basis
of the upper-tier PFIC stock). See
proposed §§1.1291-2(f), and 1.1291—
3(e). Similar issues arise if the United
States person makes a QEF election with
respect to the lower-tier PFIC.
Comments are requested regarding
coordination rules or other adjustments
that may be appropriate to address this
situation and similar structures
involving a United States person that
owns stock directly and indirectly in
tiers of PFICs.

5. Treatment of CFCs as United States
Persons

A CFC that owns PFIC stock is treated
as a United States person for purposes
of section 1296 and, as noted above, is
permitted to make a section 1296
election directly. If a section 1296
election is made with respect to PFIC
stock owned by a CFC directly, or
treated as owned by a CFC applying the
section 1296(g) attribution rules, then
any mark to market gains are included
in the gross income of the CFC as
foreign personal holding company
income under section 954(c)(1)(A) and
any mark to market losses are treated as
deductions allocable to such foreign
personal holding company income for
purposes of computing net foreign base
company income under § 1.954-1(c).

Under the proposed regulations, if a
section 1296 election is made for a CFC
with respect to its PFIC stock, the PFIC
rules do not also apply separately to any
United States shareholder, as defined in
section 951(b), with respect to its pro
rata share of the PFIC stock held by the
CFC. Instead, the United States
shareholder generally will recognize the
mark to market gain as an inclusion of
income under section 951(a). Thus,
United States shareholders of CFCs are
appropriately excluded from the
application of section 1291 if a section
1296 election is made by the CFC. This
rule, however, does not apply to United
States persons who own stock of the
CFC but are not United States
shareholders within the meaning of

section 951(b). Those United States
persons continue to be subject to the
PFIC provisions with respect to the
stock of such foreign corporation, and
may avail themselves of a QEF election.
This rule is consistent with the CFC/
PFIC overlap rule in section 1297(e),
which eliminates the application of the
PFIC provisions solely for United States
shareholders of the entity that is both a
PFIC and a CFC. Finally, comments are
requested about whether similar rules
should apply to United States persons
that are United States shareholders of a
CFC solely by application of section
953(c)(1)(A).

6. Elections

The proposed regulations provide that
a United States person may make a
section 1296 election for a taxable year
beginning after December 31, 1997, by
the due date (including extensions) of
the United States person’s federal
income tax return. The proposed
regulations further provide that a
section 1296 election of a CFC is made
by its controlling United States
shareholders by the due date (including
extensions) of their federal income tax
returns in accordance with the general
rules for elections by a CFC under
§1.964-1(c)(5).

The proposed regulations provide that
a section 1296 election applies to the
year for which made and to each
succeeding year unless the election is
terminated or revoked. A section 1296
election automatically terminates when
(i) the PFIC stock ceases to be
marketable, or (ii) when the PFIC stock
is marked to market under another
provision of chapter 1 of the Code. A
section 1296 election also may be
revoked with the consent of the
Commissioner. Such consent will only
be granted, however, upon a showing of
a substantial change in circumstances.
Similar rules apply in the case of the
revocation of a QEF election.

7. Coordination Rules for First Year of
Election

Finally, the proposed regulations
provide coordination rules that apply to
the first taxable year to which section
1296 applies. A United States person
(other than a RIC) whose holding period
includes a period when the foreign
corporation was a PFIC and for which
a QEF election had not been made
generally will be subject to section 1291
in the year of the election and subject
to section 1296 in subsequent years.
Special rules also apply to RICs for the
first year in which a section 1296
election applies.
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D. Changes to § 1.1296(e)-1(b)

As discussed above, a section 1296
election is only available for marketable
stock of a PFIC. Section 1296(e) defines
marketable stock to include any stock
which is regularly traded on certain
securities exchanges or other markets.
The 2000 final regulations provide
guidance regarding the definition of
marketable stock for purposes of section
1296. In particular, the 2000 final
regulations define regularly traded for
these purposes to require that a class of
stock be traded on at least 15 days
during each calendar quarter for any
calendar year. Taxpayers have noted
that this rule would exclude stock
issued as a result of an initial public
offering (IPO) from qualifying as
marketable stock for the year of issuance
in many instances (e.g., stock issued
through a public offering occurring
other than during the first quarter of the
year). Therefore, these regulations
propose modifying the current rule in
such instances.

The proposed regulations provide that
the stock issued in a public offering will
qualify as regularly traded if the stock
is traded on one or more qualified
exchanges or other markets, other than
in de minimis quantities, on 1/6 of the
days remaining in the quarter in which
the offering occurs, and on at least 15
days during each remaining quarter of
the calendar year. If the public offering
occurs in the fourth quarter of the
calendar year, the stock will qualify as
regularly traded if it is traded on such
exchanges or markets, other than in de
minimis quantities, on the greater of 1/
6 of the days remaining in the quarter
in which the offering occurs, or 5 days.
The proposed regulations also modify
the anti-abuse rule in § 1.1296(e)—1(b)(2)
to apply to these changes to the
definition of regularly traded.

E. Amendment of § 1.6031(a)-1

In general, a foreign partnership that
has U.S. source income is required to
file a U.S. Federal income tax return
pursuant to § 1.6031(a)-1(b)(1). An issue
arises whether a filing obligation is
created on behalf of a foreign
partnership where a U.S. partner of the
foreign partnership makes a section
1296 election with respect to the U.S.
partner’s share of the PFIC stock held by
the partnership. The income of the
partner arising as a result of the section
1296 election generally will be U.S.
source. See sections 1296(c)(2) and
865(a), (1)(5). The proposed regulations
resolve this issue by modifying
§1.6031(a)-1(b)(1) such that a foreign
partnership will not be required to file
a partnership return if the only reason

for filing a return, but for this special
rule, would be U.S. source income
resulting from a direct or indirect
partner’s section 1296 election.

Special Analysis

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and, because the
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely (in a manner described in the
“ADDRESSES” portion of this
preamble) to the IRS. The IRS and
Treasury request comments on the
clarity of the proposed rules and how
they can be made easier to understand.
All comments will be available for
public inspection and copying.

A public hearing is scheduled for
November 6, 2002, beginning at 10:00
a.m. in room 4718, Internal Revenue
Building, 1111 Constitution Avenue,
NW, Washington, DC. Due to building
security procedures, visitors must enter
at the Constitution Avenue entrance. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT portion of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to this hearing. Persons who wish
to present oral comments must submit
written comments and an outline of the
topics to be discussed and the time to
be devoted to each topic (a signed
original and eight (8) copies) by October
16, 2002. A period of 10 minutes will
be allotted to each person for making
comments. An agenda showing the
scheduling of the speakers will be

prepared after the deadline for
reviewing outlines has passed. Copies of
the agenda will be available free of
charge at the hearing.

Drafting Information

The principal authors of this
regulation are Mark Pollard and Laurie
Hatten-Boyd, Office of Associate Chief
Counsel (International). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.1296-1 also issued under 26
U.S.C. 1296(g) and 26 U.S.C. 1298(f). * * *

Par. 2. Section 1.1291-1, as proposed
on April 1, 1992, at 57 FR 11024, is
further proposed to be amended by:

1. Revising the headings to paragraphs
(c) and (c)(1).

2. Redesignating the text of
paragraphs (c)(1) and (c)(2) as (c)(1)(i)
and (c)(1)(ii), respectively.

3. Adding new paragraphs (c)(2) and
(c)(3).

4. Revising paragraph (j)(1).

5. Removing paragraph (j)(3).

The revisions and addition read as
follows:

§1.1291-1 Taxation of U.S. persons that
are shareholders of section 1291 funds.
* * * * *

(c) Coordination with other PFIC
rules—(1) Coordination with QEF rules.
* % %

(2) Coordination with section 1296:
distributions and dispositions. If PFIC
stock is marked to market under section
1296 for any taxable year, then, except
as provided in § 1.1296-1(i), section
1291 and the regulations thereunder
shall not apply to any distribution with
respect to section 1296 stock (as defined
in §1.1296-1(a)(2)), or to any
disposition of such stock, for such
taxable year.

(3) Coordination with mark to market
rules under chapter 1 of the Internal
Revenue Code other than section 1296—
(i) In general. If PFIC stock is marked to
market for any taxable year under
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section 475 or any other provision of
chapter 1 of the Internal Revenue Code,
other than section 1296, regardless of
whether the application of such
provision is mandatory or results from
an election by the taxpayer or another
person, then, except as provided in
paragraph (c)(3)(ii) of this section,
section 1291 and the regulations
thereunder shall not apply to any
distribution with respect to such PFIC
stock or to any disposition of such PFIC
stock for such taxable year. See
§§1.1295-1(i)(3) and 1.1296-1(h)(3)(i)
for rules regarding the automatic
termination of an existing election
under section 1295 or section 1296
when a taxpayer marks to market PFIC
stock under section 475 or any other
provision of chapter 1 of the Internal
Revenue Gode.

(ii) Coordination rule—(A)
Notwithstanding any provision in this
section to the contrary, the rule of
paragraph (c)(3)(ii)(B) of this section
shall apply to the first taxable year in
which a United States person marks to
market its PFIC stock under a provision
of chapter 1 of the Internal Revenue
Code, other than section 1296, if such
foreign corporation was a PFIC for any
taxable year, prior to such first taxable
year, during the United States person’s
holding period (as defined in section
1291(a)(3)(A) and §1.1296-1(f)) in such
stock, and for which such corporation
was not treated as a QEF with respect
to such United States person.

(B) For the first taxable year of a
United States person that marks to
market its PFIC stock under any
provision of chapter 1 of the Internal
Revenue Code, other than section 1296,
such United States person shall, in lieu
of the rules under which the United
States person marks to market, apply the
rules of § 1.1296-1(i)(2) and (3) as if the
United States person had made an
election under section 1296 for such

first taxable year.
* * * * *

(j) Effective date—(1) In general.
Except as otherwise provided in this
paragraph (j), §§ 1.1291-1 through
1.1291-7 apply on April 11, 1992.
Section 1.1291-1(c)(2) and (3) apply as
of the date final regulations are
published in the Federal Register.
Shareholders of 1291 funds, in
determining their liability under
sections 1291 through 1297 beginning
after December 31, 1986, and before the
effective date of these regulations, must
apply reasonable interpretations of the
statute and legislative history and
employ reasonable methods to apply the

interest charge.
* * * * *

Par. 3. Section 1.1295-1 is amended

by:
yl. Redesignating paragraphs (i)(3) and

(1)(4) as paragraphs (i)(4) and (i)(5),
respectively.

2. Adding a new paragraph (i)(3).

3. Revising newly designated
paragraph (i)(5).

4. Revising paragraph (k).

The revisions and addition read as
follows:

§1.1295-1 Qualified electing funds
* * * * *

(i)* * %

(3) Automatic termination. If a United
States person, or the United States
shareholder on behalf of a controlled
foreign corporation, makes an election
pursuant to section 1296 and the
regulations thereunder with respect to
PFIC stock for which a QEF election is
in effect, or marks to market such stock
under another provision of chapter 1 of
the Internal Revenue Code, the QEF
election is automatically terminated
with respect to such stock that is
marked to market under section 1296 or
another provision of Chapter 1 of the
Internal Revenue Code. Such
termination shall be effective on the last
day of the shareholder’s taxable year
preceding the first taxable year for
which the section 1296 election is in
effect or such stock is marked to market
under another provision of chapter 1 of
the Internal Revenue Code.

Example. A, a U.S. corporation, owns
directly 100 shares of marketable stock in
foreign corporation X, a PFIC. A also owns
a 50 percent interest in Y, a foreign
partnership that owns 200 shares of X.
Accordingly, under section 1298(a)(3) and
§1.1296-1(e)(1), A is treated as indirectly
owning 100 shares of X. A also owns 100
percent of the stock of Z, a foreign
corporation that is not a PFIC. Z owns 100
shares of X, and therefore under section
1298(a)(2)(A), A is treated as owning the 100
shares of X owned by Z. For taxable year
2003, A has a QEF election in effect with
respect to X that applies to all 300 shares of
X stock owned directly or indirectly by A.
See generally § 1.1295-1(c)(1). For taxable
year 2004, A makes a timely election
pursuant to section 1296 and the regulations
thereunder. For purposes of section 1296, A
is treated as owning stock held indirectly
through a partnership, but not through a
foreign corporation. Section 1296(g);
§1.1296-1(e)(1). Accordingly, A’s section
1296 election covers the 100 shares it owns
directly and the 100 shares it owns indirectly
through Y, but not the 100 shares owned by
Z. With respect to the first 200 shares, A’s
QEF election is automatically terminated
effective December 31, 2003. With respect to
the 100 shares A owns through foreign
corporation Z, A’s QEF election remains in
effect unless invalidated, terminated, or
revoked pursuant to this paragraph (i).

* * * * *

(5) Effect after invalidation,
termination, or revocation— (i) In
general. Without the Commissioner’s
consent, a shareholder whose section
1295 election was invalidated,
terminated, or revoked under this
paragraph (i) may not make the section
1295 election with respect to the PFIC
before the sixth taxable year in which
the invalidation, termination, or
revocation became effective.

(ii) Special rule. Notwithstanding
paragraph (i)(5)(i) of this section, a
shareholder whose section 1295 election
was terminated pursuant to paragraph
(1)(3) of this section, and either whose
section 1296 election has subsequently
been terminated because its PFIC stock
ceased to be marketable or who no
longer marks to market such stock under
another provision of chapter 1 of the
Internal Revenue Code, may make a
section 1295 election with respect to its
PFIC stock before the sixth taxable year
in which its prior section 1295 election
was terminated.

(k) Effective dates. Except as
otherwise provided, paragraphs
(b)(2)(iii), (b)(3), (b)(4), and (c) through
(j) of this section are applicable to
taxable years of shareholders beginning
after December 31, 1997. However,
taxpayers may apply the rules under
paragraphs (b)(4), (f) and (g) of this
section to a taxable year beginning
before January 1, 1998, provided the
statute of limitations on the assessment
of tax has not expired as of April 27,
1998, and, in the case of paragraph
(b)(4) of this section, the taxpayers who
filed the joint return have consistently
applied the rules of that section to all
taxable years following the year the
election was made. Paragraph (b)(3)(v)
of this section is applicable as of
February 7, 2000, however, a taxpayer
may apply the rules to a taxable year
prior to the applicable date provided the
statute of limitations on the assessment
of tax for that taxable year has not
expired. Paragraphs (i)(3) and (i)(5)(ii) of
this section are applicable as of the date
final regulations are published in the
Federal Register.

Par. 4. Section 1.1296-1 is added to
read as follows:

§1.1296-1 Mark to market election for
marketable stock.

(a) Definitions—(1) Eligible RIC. An
eligible RIC is a regulated investment
company that offers for sale, or has
outstanding, any stock of which it is the
issuer and which is redeemable at net
asset value, or that publishes net asset
valuations at least annually.

(2) Section 1296 stock. The term
section 1296 stock means marketable
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stock in a passive foreign investment
company (PFIC), including any PFIC
stock owned directly or indirectly by an
eligible RIC, for which there is a valid
section 1296 election. Section 1296
stock does not include stock of a foreign
corporation that previously had been a
PFIC, and for which a section 1296
election remains in effect.

(3) Unreversed inclusions—(i) General
rule. The term unreversed inclusions
means with respect to any section 1296
stock, the excess, if any, of—

(A) The amount of mark to market
gain included in gross income of the
United States person under paragraph
(c)(1) of this section with respect to such
stock for prior taxable years; over

(B) The amount allowed as a
deduction to the United States person
under paragraph (c)(3) of this section
with respect to such stock for prior
taxable years.

(ii) Section 1291 adjustment. The
amount referred to in paragraph
(a)(3)(1)(A) of this section shall include
any amount subject to section 1291
under the coordination rule of
paragraph (i)(2)(ii) of this section.

(iii) Example. An example of the
computation of unreversed inclusions is
as follows:

Example. A, a United States person,
acquired stock in D, a foreign corporation, on
January 1, 2003 for $150. At such time and
at all times thereafter, D was a PFIC and A’s
stock in D was marketable. For taxable years
2003 and 2004, D was a nonqualified fund
subject to taxation under section 1291. A
made a timely section 1296 election with
respect to the D stock, effective for tax year
2005. The fair market value of the D stock
was $200 as of December 31, 2004, and $240
as of December 31, 2005. Additionally, D
made no distribution with respect to its stock
for the taxable years at issue. In 2005,
pursuant to paragraph (i)(2)(ii) of this section,
A must include the $90 gain in the D stock
in accordance with the rules of section 1291
for purposes of determining the deferred tax
amount and any applicable interest.
Nonetheless, for purposes of determining the
amount of the unreversed inclusions
pursuant to paragraph (a)(3)(ii) of this
section, A will include the $90 of gain that
was taxed under section 1291 and not the
interest thereon.

(iv) Special rule for regulated
investment companies. In the case of a
regulated investment company which
had elected to mark to market the PFIC
stock held by such company as of the
last day of the taxable year preceding
such company’s first taxable year for
which such company makes a section
1296 election, the amount referred to in
paragraph (a)(3)(i)(A) of this section
shall include amounts previously
included in gross income by the
company pursuant to such mark to

market election with respect to such
stock for prior taxable years. See Notice
92-53 (1992-2 C.B. 384).

(b) Application of section 1296
election—(1) In general. Any United
States person and any controlled foreign
corporation (CFC) that owns directly, or
is treated as owning under this section,
marketable stock, as defined in
§1.1296(e)-1, in a PFIC may make an
election to mark to market such stock in
accordance with the provisions of
section 1296 and this section.

(2) Election applicable to specific
United States person. A section 1296
election applies only to the United
States person (or CFC that is treated as
a U.S. person under paragraph (g)(2) of
this section) that makes the election.
Accordingly, a United States person’s
section 1296 election will not apply to
a transferee of section 1296 stock.

(3) Election applicable to specific
corporation only. A section 1296
election is made with respect to a single
foreign corporation, and thus a separate
section 1296 election must be made for
each foreign corporation that otherwise
meets the requirements of this section.
A United States person’s section 1296
election with respect to stock in a
foreign corporation applies to all
marketable stock of the corporation that
the person owns directly, or is treated
as owning under paragraph (e) of this
section, at the time of the election or
that is subsequently acquired.

(c) Effect of election—(1) Recognition
of gain. If the fair market value of
section 1296 stock on the last day of the
United States person’s taxable year
exceeds its adjusted basis, the United
States person shall include in gross
income for its taxable year the excess of
the fair market value of such stock over
its adjusted basis (mark to market gain).

(2) Character of gain. (i) Mark to
market gain, and any gain on the sale or
other disposition of section 1296 stock,
shall be treated as ordinary income.

(ii) Example. The following example
illustrates this paragraph (c)(2):

Example. A, a United States person,
purchases stock in C, a foreign corporation
that is not a PFIC, in 1990 for $1000. On
January 1, 2003, when the fair market value
of the C stock is $1,100, foreign corporation
C becomes a PFIC. A makes a timely section
1296 election for year 2003. On December 31,
2003, the fair market value of the C stock is
$1,200. For taxable year 2003, A includes
$200 of mark to market gain (the excess of
the fair market value of C stock ($1,200) over
A’s adjusted basis ($1,000)) in gross income
as ordinary income.

(3) Recognition of loss. If the adjusted
basis of section 1296 stock exceeds its

fair market value on the last day of the
United States person’s taxable year,

such person shall be allowed a
deduction for such taxable year equal to
the lesser of the amount of such excess
or the unreversed inclusions with
respect to such stock (mark to market
loss).

(4) Character of loss—(i) Losses not in
excess of unreversed inclusions. Any
mark to market loss allowed as a
deduction under paragraph (c)(3) of this
section, and any loss on the sale or other
disposition of section 1296 stock, to the
extent that such loss does not exceed
the unreversed inclusions attributable to
such stock, shall be treated as an
ordinary loss, deductible in computing
adjusted gross income.

(ii) Losses in excess of unreversed
inclusions. (A) Any loss recognized on
the sale or other disposition of section
1296 stock in excess of any prior
unreversed inclusions will be subject to
the rules generally applicable to losses
provided elsewhere in the Internal
Revenue Code and the regulations
thereunder.

(B) The following example illustrates
the treatment of losses in excess of
unreversed inclusions:

Example. A, a United States person and a
calendar year taxpayer, purchased
marketable stock in FC, a foreign corporation
that was a PFIC, for $1000 on January 31,
2003. A made a section 1296 election with
respect to the stock of FC for 2003. At the
close of 2003, the fair market value of A’s
stock in FC was $1,200. Under paragraph
(c)(1) and (2) of this section, A included $200
of mark to market gain as ordinary income for
2003, and pursuant to paragraph (d)(1) of this
section, increased his basis in the stock by
that amount. On June 15, 2004, A sold his
stock in FC for $900. At that time, A’s
unreversed inclusions with respect to the
stock in FC were $200. Accordingly, A may
deduct the amount equal to his unreversed
inclusions, $200, as an ordinary loss. The
$100 loss in excess of A’s unreversed
inclusions will be treated as a long term
capital loss because A has held the FC stock
for more than one year.

(5) Application of election to separate
lots of stock. (i) In the case in which a
United States person purchased or
acquired shares of stock in a PFIC at
different prices, the rules of this section
shall be applied in a manner consistent
with the rules of § 1.1012-1.

(ii) Example. The following example
illustrates this paragraph (c)(5):

Example. On January 1, 2003, United
States corporation A purchased 100 shares
(first lot) of stock in foreign corporation X, a
PFIC, for $500 ($5 per share). On June 1,
2003, A purchased 100 shares (second lot) of
stock in X for $1,000 ($10 per share). A made
a timely section 1296 election with respect to
its stock in X for taxable year 2003. On
December 31, 2003, the fair market value of
X stock was $8 per share. For taxable year
2003, A recognizes $300 of gross income
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under paragraph (c)(1) of this section with
respect to the first lot, and adjusts its basis
in that lot to $800 pursuant to paragraph
(d)(1) of this section. With respect to the
second lot, A is not permitted to recognize

a loss under paragraph (c)(3) of this section
for taxable year 2003. Although A’s adjusted
basis in that stock exceeds its fair market
value by $200, A has no unreversed
inclusions with respect to that particular lot
of stock. On July 1, 2004, A sells 100 shares
of X stock for $900. Assuming that A
adequately identifies (in accordance with the
rules of §1.1012—1(c)) the shares of X
corporation stock sold as being from the
second lot, A recognizes $100 of long term
capital loss pursuant to paragraph (c)(4)(ii) of
this section.

(6) Source rules. The source of any
amount included in gross income under
paragraph (c)(1) of this section, or the
allocation and apportionment of any
amount allowed as a deduction under
paragraph (c)(3) of this section, shall be
determined in the same manner as if
such amounts were gain or loss (as the
case may be) from the sale of stock in
the PFIC.

(d) Adjustment to basis—(1) Stock
held directly. The adjusted basis of the
section 1296 stock shall be increased by
the amount included in the gross
income of the United States person
under paragraph (c)(1) of this section
with respect to such stock, and
decreased by the amount allowed as a
deduction to the United States person
under paragraph (c)(3) of this section
with respect to such stock.

(2) Stock owned through certain
foreign entities. (i) In the case of section
1296 stock that a United States person
is treated as owning through certain
foreign entities pursuant to paragraph
(e) of this section, the basis adjustments
under paragraph (d)(1) of this section
shall apply to such stock in the hands
of the foreign entity actually holding
such stock, but only for purposes of
determining the subsequent treatment
under chapter 1 of the Internal Revenue
Code of the United States person with
respect to such stock. Such increase or
decrease in the adjusted basis of the
section 1296 stock shall constitute an
adjustment to the basis of partnership
property only with respect to the
partner making the section 1296
election. Corresponding adjustments
shall be made to the adjusted basis of
the United States person’s interest in the
foreign entity and in any intermediary
entity described in paragraph (e) of this
section through which the United States
person holds the PFIC stock.

(ii) Example. The following example
illustrates this paragraph (d)(2):

Example. FP is a foreign partnership. A, a
U.S. corporation, owns a 20% interest in FP.
B, a U.S. corporation, owns a 30% interest in

FP. G, a foreign corporation, with no direct
or indirect shareholders that are U.S.
persons, owns a 50% interest in FP. A,B,C,
and FP are all calendar year taxpayers. In
2002, FP purchases stock in a PFIC for
$1,000. A makes a timely section 1296
election for taxable year 2003. On December
31, 2003, the fair market value of the PFIC
stock is $1,100. A includes $20 of ordinary
income in 2003 under paragraphs (c)(1) and
(2) of this section. A increases its basis in its
FP partnership interest by $20. FP increases
its basis in the stock to $1,020 solely for
purposes of determining the subsequent
treatment of A, under chapter 1 of the
Internal Revenue Code, with respect to such
stock. In 2004, FP sells the stock for $1,200.
For purposes of determining the amount of
gain of A, FP will be treated as having $180
in gain of which $20 is allocated to A. A’s
$20 of gain will be treated as ordinary
income under paragraph (c)(2) of this section.
For purposes of determining the amount of
gain attributable to B, FP will be treated as
having $200 gain, $60 of which will be
allocated to B.

(3) Stock owned indirectly by an
eligible RIC. Paragraph (d)(2) of this
section shall also apply to an eligible
RIC which is an indirect shareholder
under § 1.1296(e)—1(f) of stock in a PFIC
and has a valid section 1296 election in
effect.

(4) Stock acquired from a decedent. In
the case of stock of a PFIC which is
acquired by bequest, devise, or
inheritance (or by the decedent’s estate)
and with respect to which a section
1296 election was in effect as of the date
of the decedent’s death,
notwithstanding section 1014, the basis
of such stock in the hands of the person
so acquiring it shall be the adjusted
basis of such stock in the hands of the
decedent immediately before his death
(or, if lesser, the basis which would
have been determined under section
1014 without regard to this paragraph).

(5) Transition rule for individuals
becoming subject to United States
income taxation—(i) In general. If any
individual becomes a United States
person in a taxable year beginning after
December 31, 1997, solely for purposes
of this section, the adjusted basis, before
adjustments under this paragraph (d), of
any section 1296 stock owned by such
individual on the first day of such
taxable year shall be treated as being the
greater of its fair market value or its
adjusted basis on such first day.

(ii) An example of the transition rule
for individuals becoming subject to
United States income taxation is as
follows:

Example. X, a nonresident alien
individual, purchases marketable stock in a
PFIC for $50 in 1995. On January 1, 2003, X
becomes a United States person and makes
a timely section 1296 election with respect to
the stock in accordance with paragraph (h) of

this section. The fair market value of the
stock on January 1, 2003, is $100. The fair
market value of the stock on December 31,
2003, is $110. Under paragraph (d)(5)(i) of
this section, X computes the amount of mark
to market gain or loss in 2003 by reference
to an adjusted basis of $100, and therefore X
includes $10 in gross income as mark to
market gain under paragraph (c)(1) of this
section. Additionally, under paragraph (d)(1)
of this section, X’s adjusted basis in the stock
for purposes of this section is increased to
$110 (or to $60 for all other tax purposes).

X sells the stock in 2004 for $120. For
purposes of applying section 1001, X must
use its original basis of $50, with any
adjustments under paragraph (d)(1) of this
section, $10 in this case, and therefore X
recognizes $60 of gain. Under paragraph
(c)(2) of this section (which is applied using
an adjusted basis of $110), $10 of such gain
is treated as ordinary income. The remaining
$50 of gain from the sale of the stock is long-
term capital gain because X held such stock
for more than one year.

(e) Stock owned through certain
foreign entities—(1) In general. Except
as provided in paragraph (e)(2) of this
section, the following rules shall apply
in determining stock ownership for
purposes of this section. PFIC stock
owned, directly or indirectly, by or for
a foreign partnership, foreign trust
(other than a foreign trust described in
sections 671 through 679), or foreign
estate shall be considered as being
owned proportionately by its partners or
beneficiaries. PFIC stock owned,
directly or indirectly, by or for a foreign
trust described in sections 671 through
679 shall be considered as being owned
proportionately by its grantors or other
persons treated as owners under
sections 671 through 679 of any portion
of the trust that includes the stock. The
determination of a person’s
proportionate interest in a foreign
partnership, foreign trust or foreign
estate will be made on the basis of all
the facts and circumstances. Stock
considered owned by reason of this
paragraph shall, for purposes of
applying the rules of this section, be
treated as actually owned by such
person.

(2) Stock o