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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 989
[Docket No. FV02-989-1 FIR]

Raisins Produced From Grapes Grown
in California; Addition of a New
Varietal Type and Quality
Requirements for Other Seedless-
Sulfured Raisins

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) is adopting, as a
final rule, without change, an interim
final rule that added a new varietal type
of raisin under the Federal marketing
order for California raisins (order). The
order regulates the handling of raisins
produced from grapes grown in
California and is locally administered
by the Raisin Administrative Committee
(RAC). The order provides authority for
volume and quality regulations that are
imposed by varietal type. This action
continues to establish and add to the
regulations a new varietal type (Other
Seedless-Sulfured raisins), along with
quality requirements for this varietal
type. This is a new type of raisin being
produced by some industry members.

EFFECTIVE DATE: Effective October 11,
2002.

FOR FURTHER INFORMATION CONTACT:
Maureen T. Pello, Senior Marketing
Specialist, California Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400

Independence Avenue, SW., Stop 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 989 (7 CFR part 989),
both as amended, regulating the
handling of raisins produced from
grapes grown in California, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

USDA is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive intent. Under the order
provisions now in effect, varietal types
and quality requirements may be
established for raisins acquired by
handlers during the crop year. This rule
continues to establish a new varietal
type and quality requirements for Other
Seedless-Sulfured raisins. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,

provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule continues to add a new
varietal type of raisin under the order.
The order regulates the handling of
raisins produced from grapes grown in
California and is administered locally
by the RAC. The order provides
authority for volume and quality
regulations that are imposed by varietal
type. This action continues to establish
and add to the regulations a new
varietal type (Other Seedless-Sulfured
raisins), along with quality requirements
for this varietal type. This is a new type
of raisin being produced by some
industry members. This action was
recommended by the RAC at a meeting
in August 2001, and discussed further at
RAC meetings in September and
November 2001. Changes to the import
regulation are being made in a separate
rule.

Varietal Type for Other Seedless-
Sulfured Raisins

The order provides authority for
volume and quality regulations that are
imposed by varietal type. Section 989.10
of the order defines the term varietal
type to mean raisins generally
recognized as possessing characteristics
differing from other raisins in a degree
sufficient to make necessary or desirable
separate identification and
classification. That section includes a
list of eight varietal types, and provides
authority for the RAC, with the approval
of USDA, to change this list. A
description of these varietal types, along
with additional varietal types, may be
found in § 989.110 of the order’s
administrative rules and regulations.
Prior to implementation of the interim
final rule, there were nine different
varietal types of raisins listed in this
section.

Some industry members have found a
new market for raisins made by
dehydrating sulfured red seedless
grapes. These raisins did not fit into any
of the varietal types specified in
§989.110. Such raisins are similar to the
Other Seedless varietal type, except they
have been sulfured. Such raisins are
also similar to the Golden Seedless
varietal type, but may not meet the color
requirements for Golden Seedless
raisins. Golden Seedless raisins are
made from green seedless grapes and are
mostly yellowish green to greenish
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amber in color when sulfured. Red
seedless grapes typically vary in color
when sulfured.

Thus, the RAC recommended
establishing, and adding to the
regulations, a new varietal type—Other
Seedless-Sulfured raisins. This allows
the RAC to consider Other Seedless-
Sulfured raisins separate from other
varietal types for the purpose of volume
and quality regulation, thereby
recognizing distinct differences in
supply and demand conditions, and
raisin characteristics. Accordingly, a
new paragraph (j) was added to
§989.110 to define Other Seedless-
Sulfured as all raisins produced from
Ruby Seedless, Kings Ruby Seedless,
Flame Seedless and other seedless
grapes not included in any of the
varietal categories for Seedless raisins
which have been artificially dehydrated
and sulfured.

Quality Requirements for Other
Seedless-Sulfured Raisins

This rule continues to add quality
requirements for Other Seedless-
Sulfured raisins. Specifically, this rule
continues to add: incoming quality
requirements (which includes adding
these raisins to the order’s weight
dockage system); a factor for converting
between natural condition and
processed weight; and outgoing quality
requirements for Other Seedless-
Sulfured raisins. The details of these
changes are discussed below.

Incoming Quality Requirements

Section 989.58(a) of the order
provides authority for quality control
regulations whereby natural condition
raisins that are delivered from
producers to handlers must meet certain
incoming quality requirements. Section
989.701 of the order’s regulations
specifies minimum grade and condition
standards for natural condition raisins
for each varietal type. Prior to
implementation of the interim final rule,
paragraph (b) of that section specified
requirements for two varietal types of
raisins—Dipped Seedless and Oleate
and Related Seedless raisins. The RAC
determined that natural condition Other
Seedless-Sulfured raisins are similar to
these two varietal types and, therefore,
they should have the same incoming
quality requirements. Accordingly,
paragraph (b) of § 989.701 was revised
to include Other Seedless-Sulfured
raisins.

Weight Dockage System

Section 989.58(a) also contains
authority for handlers to acquire natural
condition raisins that fall outside the
tolerance established for maturity,

which includes substandard raisins,
under a weight dockage system. Handler
acquisitions of raisins and payments to
producers are adjusted according to the
percentage of substandard raisins in a
lot, or the percentage of raisins that fall
below certain levels of maturity. Section
989.210(a) of the order’s regulations lists
the varietal types of raisins that may be
acquired pursuant to a weight dockage
system. Sections 989.212 and 989.213
contain tables with dockage factors
applicable to lots of raisins that fall
outside the tolerances for substandard
raisins and maturity, respectively,
specified in § 989.701.

Because these raisins are similar to
Dipped Seedless and Oleate and Related
Seedless raisins, this rule continues to
add Other Seedless-Sulfured raisins to
the list contained in § 989.210(a), the
substandard dockage table specified in
§989.212(b), the list regarding maturity
in § 989.213(a), and to the maturity
dockage tables in §989.213(b) and (d).
Additionally, this rule continues to
remove obsolete language contained in
§§989.212 and 989.213 that was
applicable to only the 1998—99 crop
year.

Raisin Weight Conversion Table

Section 989.601 of the order’s
regulations specifies a list of conversion
factors for raisin weights. The factors are
used to convert the net weight of
reconditioned raisins acquired by
handlers as packed raisins to a natural
condition weight. The net weight of the
raisins after the completion of
processing is divided by the applicable
factor to obtain the natural condition
weight. If the adjusted weight exceeds
the original weight, the original weight
is used. This rule continues to add
Other Seedless-Sulfured raisins to that
list, specifying a conversion factor of
0.95. These raisins are similar to Golden
Seedless and Dipped Seedless for which
0.95 conversion factors are specified.

Outgoing Quality Requirements

Section 989.59 of the order provides
authority for quality control regulations
for raisins subsequent to their
acquisition by handlers (outgoing
requirements). Section 989.702 of the
order’s regulations specifies minimum
grade standards for packed raisins. Prior
to implementation of the interim final
rule, paragraph (a) of that section
specified requirements for three varietal
types—Natural (sun-dried) Seedless,
Dipped Seedless, and Oleate and
Related Seedless raisins. This rule
continues to add Other Seedless-
Sulfured raisins to paragraph (a).

Accordingly, Other Seedless-Sulfured
raisins must meet the requirements of

U.S. Grade C as defined in the United
States Standards for Grades of Processed
Raisins (§§52.1841 through 52.1858)
issued under the Agricultural Marketing
Act of 1946 (7 U.S.C. 1622 thl‘ough
1624). At least 70 percent, by weight, of
the raisins in a lot must be well-matured
or reasonably well-matured. With
respect to select-sized and mixed-sized
lots, the raisins must at least meet the
U.S. Grade B tolerances for pieces of
stem, and underdeveloped and
substandard raisins, and small (midget)
sized raisins must meet the U.S. Grade
C tolerances for those factors.

Reporting Requirements

All raisin handlers are currently
required to submit various reports to the
RAC where the data collected is
segregated by varietal type of raisin.
These reports include: (1) Weekly
Report of Standard Raisin Acquisitions
(RAC-1); (2) Weekly Report of Standard
Raisins Received for Memorandum
Receipt or Warehousing (RAC-3); (3)
Monthly Report of Free Tonnage Raisin
Disposition (RAC-20); (4) Weekly Off-
Grade Summary (RAC-30); (5) Inventory
of Free Tonnage Standard Quality
Raisins on Hand (RAC-50); and (6)
Inventory of Off-Grade Raisins on Hand
(RAC-51). This rule continues to require
that an additional column be added to
these six forms so that handlers can
report Other Seedless-Sulfured raisins
separately. The total annual burden for
these six forms is 660 hours. This action
does not change this burden on
handlers.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 20 handlers
of California raisins who are subject to
regulation under the order and
approximately 4,500 raisin producers in
the regulated area. Small agricultural
firms are defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
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$5,000,000, and small agricultural
producers are defined as those having
annual receipts of less than $750,000.
Thirteen of the 20 handlers subject to
regulation have annual sales estimated
to be at least $5,000,000, and the
remaining 7 handlers have sales less
than $5,000,000. No more than 7
handlers, and a majority of producers, of
California raisins may be classified as
small entities.

The order provides authority for
volume and quality regulations that are
imposed by varietal type of raisin. This
rule continues to establish and add to
the regulations a new varietal type
(Other Seedless-Sulfured raisins), along
with quality requirements for this
varietal type. This is a new type of
raisin that is being produced by some
industry members. A new paragraph (j)
was added to §989.110 of the order’s
regulations to define the varietal type
Other Seedless-Sulfured raisins.
Pursuant to §§989.58 and 989.59,
quality requirements for Other Seedless-
Sulfured raisins were added to the
order’s regulations as follows: incoming
quality requirements were added to
§§989.210, 989.212, 989.213, and
989.701; a factor for converting between
natural condition and processed weight
is added to § 989.601; and outgoing
quality requirements were added to
§989.702.

Regarding the impact of this action on
affected entities, this rule allows the
RAC to consider Other Seedless-
Sulfured raisins separately from other
varietal types of raisins for the purpose
of volume and quality regulation,
thereby recognizing distinct differences
in supply and demand conditions for
that product. Producers and handlers
may take advantage of a separate and
distinct market for Other Seedless-
Sulfured raisins. This rule allows
appropriate quality requirements to be
applied to this new varietal type, which
facilitates the production and handling
of such raisins. In addition, this rule
allows the RAC to examine data on
acquisitions and shipments of Other
Seedless-Sulfured raisins, as handlers
submit various reports to the RAC
where the data is segregated by varietal
type. The RAC can analyze this data and
assess marketing trends and
opportunities for this unique varietal
type. There are no expected additional
costs associated with this regulation on
either producers or handlers.

The RAC considered some
alternatives to this action. The RAC
reviewed the existing varietal types to
see whether Other Seedless-Sulfured
raisins could fit into an established
category. The Golden Seedless and
Other Seedless varietal types were

examined. However, Other Seedless-
Sulfured raisins may not meet the color
requirements for Golden Seedless
raisins. In addition, Other Seedless-
Sulfured raisins do not fit into the Other
Seedless category because that varietal
type has historically included raisins
that have not been sulfured. The
industry determined that it was
appropriate to establish a separate
varietal type for Other Seedless raisins
that had been dehydrated and sulfured.

All raisin handlers are currently
required to submit various reports to the
RAC where the data collected is
segregated by varietal type of raisin.
These reports include: (1) Weekly
Report of Standard Raisin Acquisitions
(RAC-1); (2) Weekly Report of Standard
Raisins Received for Memorandum
Receipt or Warehousing (RAC-3); (3)
Monthly Report of Free Tonnage Raisin
Disposition (RAG-20); (4) Weekly Off-
Grade Summary (RAC-30); (5) Inventory
of Free Tonnage Standard Quality
Raisins on Hand (RAC-50); and (6)
Inventory of Off-Grade Raisins on Hand
(RAC-51). This rule continues to require
that an additional column be added to
these six forms so that handlers can
report Other Seedless-Sulfured raisins
separately. The total annual burden for
these six forms is 660 hours. This action
does not change this burden on
handlers.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements referenced above have
been approved by the Office of
Management and Budget (OMB) under
OMB Control No. 0581-0178. As with
all Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

Additionally, except for applicable
section 8e import regulations, USDA has
not identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule. However, as previously stated,
Other Seedless-Sulfured raisins must
meet U.S. Grade C as defined in the
United States Standards for Grades of
Processed Raisins (§§ 52.1841 through
52.1858) issued under the Agricultural
Marketing Act of 1946 (7 U.S.C. 1622
through 1624).

Further, the RAC’s meetings on
August 14, September 20, and
November 13, 2001, where this action
was deliberated were public meetings
widely publicized throughout the raisin
industry. All interested persons were
invited to attend the meetings and
participate in the industry’s
deliberations.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

An interim final rule concerning this
action was published in the Federal
Register on May 28, 2002, (67 FR
36789). Copies of the rule were mailed
by Committee staff to all Committee
members and alternates, the Raisin
Bargaining Association, handlers and
dehydrators. In addition, the rule was
made available through the Internet by
the Office of the Federal Register and
USDA. That rule provided for a 60-day
comment period that ended on July 29,
2002. No comments were received.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the RAC and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 989

Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

Accordingly, the interim final rule
amending 7 CFR part 989 which was
published at 67 FR 36789 on May 28,
2002, is adopted as a final rule without
change.

Dated: September 4, 2002.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02—23036 Filed 9-10-02; 8:45 am]|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 999

[Docket No. FV02-999-1 FR]

Specialty Crops, Import Regulations;
Addition of a New Varietal Type to the
Raisin Import Regulation

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.
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SUMMARY: This rule adds Other-Seedless
Sulfured raisins, along with quality
requirements, to the raisin import
regulation. The import regulation is
authorized under section 8e of the
Agricultural Marketing Agreement Act
of 1937 (Act) and requires imports of
raisins to meet the same or comparable
grade and size requirements as those in
effect under Federal Marketing Order
No. 989 (order). The order regulates the
handling of raisins produced from
grapes grown in California. The
regulations authorized under the
domestic order were recently changed to
add Other-Seedless Sulfured raisins,
along with quality requirements for this
varietal type. This is a new type of
raisin being produced by some
California industry members. This rule
brings the import regulation into
conformity with the regulations for
California raisins under the marketing
order.

EFFECTIVE DATE: October 11, 2002.

FOR FURTHER INFORMATION CONTACT:
Maureen T. Pello, Senior Marketing
Specialist, California Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under section 8e of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act,”
which provides that whenever certain
specified commodities, including
raisins, are regulated under a Federal
marketing order, imports of these
commodities into the United States are
prohibited unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodity.

The Department of Agriculture
(USDA) is issuing this rule in

conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act.

This rule adds a new varietal type to
the raisin import regulation. This action
adds Other Seedless-Sulfured raisins,
along with quality requirements, to the
import regulation. This action is
necessary to bring the import regulation
in line with the domestic marketing
order. The order regulates the handling
of raisins produced from grapes grown
in California.

The domestic order provides
authority for volume and quality
regulations that are imposed by varietal
type. Section 989.10 of the order defines
the term ““varietal type” to mean raisins
generally recognized as possessing
characteristics differing from other
raisins in a degree sufficient to make
necessary or desirable separate
identification and classification. That
section includes a list of varietal types,
and provides authority for the Raisin
Administrative Committee (RAC), with
the approval of USDA, to change this
list. A description of these varietal
types, along with additional varietal
types, is specified in § 989.110 of the
order’s administrative rules and
regulations.

In August 2001, the RAC, which
locally administers the order,
recommended changing the domestic
regulation to add a new varietal type of
raisin. Some California industry
members are marketing a new type of
raisin that is made by dehydrating
sulfured red seedless grapes. These
raisins did not fit into any of the
existing varietal types specified under
the order prior to the issuance of the
rulemaking action mentioned below.
Such raisins are similar to the Other
Seedless varietal type, except they have
been sulfured. Such raisins are also
similar to the Golden Seedless varietal
type, but may not meet the color
requirements for Golden Seedless
raisins. Golden Seedless raisins are
made from green seedless grapes and are
mostly yellowish green to green amber
in color when sulfured. Red seedless
grapes typically vary in color when
sulfured. Thus, the RAC recommended
establishing a new varietal type, along

with quality requirements, for Other
Seedless-Sulfured raisins. An interim
final rule implementing this
recommendation was published in the
Federal Register on May 28, 2002 (67
FR 36789) and became effective on May
29, 2002. Comments were invited until
July 29, 2002. No comments were
received. A final rule on this action will
be published in a different issue of the
Federal Register.

This rule brings the raisin import
regulation into conformity with the
domestic order. This action adds Other
Seedless-Sulfured raisins to the list of
varietal types specified in
§999.300(a)(2) of the raisin import
regulation. This rule also adds Other
Seedless-Sulfured raisins to
§999.300(b)(1); thus, imports of such
raisins will have to meet the same
quality requirements in effect for such
raisins domestically produced. USDA is
not aware of any imports of this type of
raisin at this time.

Accordingly, imported lots of Other
Seedless-Sulfured raisins will have to
meet the requirements of U.S. Grade C
as defined in the United States
Standards for Grades of Processed
Raisins (§§ 52.1841 through 52.1858)
issued under the Agricultural Marketing
Act of 1946 (7 U.S.C. 1622 through
1624). At least 70 percent, by weight, of
the raisins in a lot will have to be well-
matured or reasonably well-matured.
With respect to select-sized and mixed-
sized lots, the raisins will have to at
least meet the U.S. Grade B tolerances
for pieces of stem and undeveloped and
substandard raisins, and small (midget)
sized raisins will have to meet the U.S.
Grade C tolerances for those factors.
Raisin importers will continue to be
charged $47 per hour by USDA for
inspecting the raisins.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.
Import regulations issued under the Act
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are based on those established under
Federal marketing orders.

There are approximately 75 importers
of raisins. During the 2000-01 season
(August 2000 through September 2001),
the dollar value of U.S. raisin imports
totaled $12.2 million. During the 1999—
2000 season, the value was $21.7
million. During the 1996—97 through
2000-01 seasons, the value of imports
ranged from a low of $11.8 million in
1997-98 to a high of $29.6 million in
1998-99. Small agricultural service
firms, which include raisin importers,
are defined by the Small Business
Administration (13 CFR 121.201) as
those having annual receipts of less than
$5,000,000. A majority of importers may
be classified as small entities.

Mexico, Chile, Argentina, and the
Republic of South Africa are the major
raisin-producing countries exporting
raisins to the United States. During the
2000-01 season, 11,631 metric tons of
raisins were imported into the United
States. Chile accounted for 4,841 metric
tons, 3,811 metric tons arrived from
Mexico, 1,245 metric tons were
imported from Argentina, and 1,245
metric tons arrived from the Republic of
South Africa. Most of the remaining
balance came from Iran, Turkey, and
Pakistan. During the 1999-2000 season,
17,538 metric tons of raisins were
imported. Of the tonnage, 6,076 metric
tons came from Mexico, 6,134 metric
tons came from Chile, 2,436 tons arrived
from Argentina, and 1,400 metric tons
were from the Republic of South Africa.
Most the remaining tonnage was
imported from Afghanistan, Turkey, and
Pakistan. During the 1996-97 through
2000-01 seasons, raisins imports ranged
from a low of 10,390 metric tons in
1997-98 to a high of 25,337 metric tons
in 1998-99.

This rule adds Other Seedless-
Sulfured raisins to the list of varietal
types specified in § 999.300(a)(2) of the
raisin import regulation. This rule also
adds Other Seedless-Sulfured raisins to
§999.300(b)(1); thus, imports of such
raisins will have to meet the same
quality requirements in effect for such
domestically produced raisins.
Authority for these changes is provided
in section 8e of the Act.

Regarding the impact of this action on
affected entities, this rule brings the
import regulation into conformity with
the domestic regulation. The domestic
regulation was changed on May 29,
2002 (67 FR 36789) to add a varietal
type, along with quality requirements,
for Other Seedless-Sulfured raisins. This
is a new type of raisin being produced
by some members of the California
raisin industry. Accordingly, under
section 8e of the Act, imports of Other

Seedless-Sulfured raisins will have to
meet the same quality requirements as
the domestic product. Raisin importers
will continue to be charged $47 per ton
by USDA for inspecting the raisins. As
previously stated, USDA is not aware at
this time of any imports of this type of
raisin.

With regard to alternatives, as
previously stated, the Act requires that
raisin imports meet the same or
comparable grade and size requirements
as those in effect under Federal
Marketing Order No. 989.

This rule will impose no additional
reporting or recordkeeping requirements
on either small or large raisin importers.
Reports and forms required under the
raisin import regulation are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.
There are currently two forms required
under the raisin import regulation.
Forms 1 and 2 must be completed only
for lots of raisins that do not meet
applicable grade and size requirements
and are going to be used in the
production of other products besides
raisins. In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), the information
collection requirements referenced
herein have been approved by the Office
of Management and Budget (OMB)
under OMB. NO. 0581-0178. It is
estimated that it takes importers of
raisins about 15 minutes to complete
Raisin Form No. 1, and processors of
failing imported raisins about 15
minutes to complete Raisin Form No. 2.
The total annual burden for Raisin Form
Nos. 1 and 2, respectively, is 24 hours.

Additionally, except for applicable
domestic regulations, USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this rule. However, as previously stated,
imports of Other Seedless-Sulfured
raisins must meet a modified U.S. Grade
C as defined in the United States
Standards for Grades of Processed
Raisins (§§52.1841 through 52.1858)
issued under the Agricultural Marketing
Act of 1946 (7 U.S.C. 1622 through
1624). Finally, all interested persons
were invited to submit information on
the regulatory and information impact
of this action on small businesses.

A proposed rule concerning this
action was published in the Federal
Register on June 14, 2002 (67 FR 40879).
Copies of the proposed rule were also
mailed or sent via facsimile to raisin
importers and other interested persons.
Finally, the proposal was made
available through the Internet by the
Office of the Federal Register and
USDA. A 60-day comment period

ending August 13, 2002, was provided
for interested persons to respond to the
proposal. No comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

In accordance with section 8e of the
Act, the United States Trade
Representative has concurred with the
issuance of this final rule.

After consideration of all relevant
material presented and information
available to USDA, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the purposes of
the Act.

List of Subjects in 7 CFR Part 999

Dates, Filberts, Food grades and
standards, Imports, Nuts, Prunes,
Raisins, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 999 is amended to
read as followed:

PART 999—SPECIALITY CROPS;
IMPORT REGULATIONS

1. The authority citation for 7 CFR
part 999 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. In §999.300, paragraphs (a)(2) and
(b)(1) are revised to read as follows:

§999.300 Regulation governing
importation of raisins.

(a) * % %

(2) Varietal type means the applicable
one of the following: Thompson
Seedless raisins, Muscat raisins, Layer
Muscat raisins, Currant raisins,
Monukka raisins, Other Seedless raisins,
Golden Seedless raisins, and Other

Seedless-Sulfured raisins.
* * * * *

(b) T

(1) With respect to Thompson
Seedless and Other Seedless-Sulfured
raisins—the requirements of U.S. Grade
C as defined in the effective United
States Standards of Grades of Processed
Raisins (§§ 52.1841 through 52.1858 of
this title): Provided, That, at least 70
percent, by weight, of the raisins shall
be well-matured or reasonably well-
matured. With respect to select-sized
and mixed-sized lots, the raisins shall at
least meet the U.S. Grade B tolerances
for pieces of stem and undeveloped and
substandard raisins, and small (midget)
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sized raisins shall meet the U.S. Grade

C tolerances for those factors;
* * * * *

Dated: September 4, 2002.
A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02-23035 Filed 9-10-02; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 16
RIN 3150-AG96

Salary Offset Procedures for Collecting
Debts Owed by Federal Employees to
the Federal Government

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations concerning the procedures
used to collect debts that are owed to
NRC by Federal employees. These
amendments will conform NRC
regulations to the legislative changes
enacted in the Debt Collection
Improvement Act of 1996 (DCIA) and
the amended procedures presented in
the Federal Claims Collection Standards
(FCCS) issued by the Department of the
Treasury (Treasury) and the Department
of Justice (DOYJ). The final action will
allow the NRC to improve its collection
of debts due the United States from
Federal employees.

EFFECTIVE DATE: October 11, 2002.

FOR FURTHER INFORMATION CONTACT:
Leah Tremper, Office of the Chief
Financial Officer, U.S. Nuclear
Regulatory Commission, 11545
Rockville Pike, Rockville, MD 20852—
2738, Telephone 301-415-7347.
SUPPLEMENTARY INFORMATION:

1. Background

II. Comments on Proposed Rule

III. Section by Section Analysis

IV. Voluntary Consensus Standards

V. Finding of No Significant Environmental
Impact

VI. Paperwork Reduction Act

VII. Regulatory Analysis

VIIIL Regulatory Flexibility Certification

IX. Backfit Analysis

I. Background

On October 16, 1991 (56 FR 51829),
the Nuclear Regulatory Commission
(NRC) published a final rule concerning
procedures for the collection of debts
from Federal employees. Since then, the
DCIA of 1996 (Pub. L. 104-134), was

enacted on April 26, 1996. A major
purpose of the DCIA of 1996 is to
increase the collection of delinquent
nontax debts owed to the Federal
Government. Among other things, the
DCIA of 1996 established a centralized
process for withholding or reducing
eligible Federal payments, including
Federal salary payments, to pay the
payee’s delinquent debt owed to the
United States. This process is known as
“centralized administrative offset.” The
DCIA of 1996 requires Federal agencies
to annually match their delinquent
debtor records with records of Federal
employees to identify Federal
employees who owe delinquent debt to
the Federal Government. The Treasury
and other disbursing officials will match
payments from the Federal Government,
including Federal salary payments, for
the purpose of offsetting the payments
of those debtors who owe debt to the
United States. When a match occurs and
all the requirements for offset have been
met, the payment will be offset to satisfy
the debt in whole or part. To meet this
responsibility, Treasury has established
the Treasury Offset Program. Under the
DCIA of 1996, Federal agencies are
required to notify the Financial
Management Service (FMS) of all past-
due, legally enforceable nontax debts
owed to the United States that are over
180 days delinquent. The debts are
included in the delinquent debtor
database, and include debts owed by
Federal employees that the NRC seeks to
collect from the employee’s pay account
at another agency. Compliance with the
administrative offset provisions of the
DCIA of 1996 will accomplish salary
offset. This rule establishes NRC’s
procedures for notifying Treasury of
delinquent debtors for the purpose of
matching NRC’s debtors against the
delinquent debtor database.

The FCCS (31 CFR Chapter IX and
Parts 900, 901, 902, 903, and 904) were
revised on November 22, 2000 (65 FR
70390). The revised FCCS clarify and
simplify Federal debt collection
procedures and reflect changes under
the DCIA of 1996 and the General
Accounting Office Act of 1996. The
revised FCCS reflect legislative changes
to Federal debt collection procedures
enacted under the DCIA of 1996, Pub. L.
104-134, 110 Stat. 1321-358, as part of
the Omnibus Consolidated Rescissions
and Appropriations Act of 1996. The
revised FCCS provide agencies with
greater latitude to adopt agency-specific
regulations, tailored to the legal and
policy requirements applicable to the
various types of Federal debt, to
maximize the effectiveness of Federal
debt collection procedures. The

Secretary of the Treasury has been
added as a co-promulgator of the FCCS
in accordance with section
31001(g)(1)(C) of the DCIA of 1996. The
Comptroller General has been removed
as a co-promulgator in accordance with
section 115(g) of the General
Accounting Office Act of 1996, Pub. L.
104-316, 110 Stat. 3826 (October 19,
1996), (65 FR 70390 (November 22,
2000)). The Department of the Treasury
and DOJ have published the revised
FCCS as a joint final rule under new
Chapter IX, 31 Code of Federal
Regulations. The revised FCCS
supersede the current FCCS codified at
4 CFR Parts 101-105.

The revised FCCS prescribe standards
for Federal agency use in the
administrative collection, offset,
compromise, and the suspension or
termination of collection activity for
civil claims for money, funds, or
property, as defined by 31 U.S.C.
3701(b), unless specific Federal agency
statutes or regulations apply to such
activities, or as provided for by Title 11
of the United States Code when the
claims involve bankruptcy. The revised
FCCS also prescribe standards for
referring debts to the Department of
Justice for litigation.

II. Comments on Proposed Rule

On April 24, 2002 (67 FR 20059), the
NRC published a proposed rule to
amend its salary offset procedures to
conform NRC regulations to the
legislative changes enacted in the DCIA
of 1996 and the revised FCCS. The
comment period expired on July 8,
2002. No comments were received on
the proposed rule.

III. Section by Section Analysis
Section 16.1 Purpose and Scope

This section is amended to (1) state
the NRC is not limited to collection
remedies contained in the revised FCCS,
(2) delete the statement that these
procedures do not apply to the Social
Security Act, 42 U.S.C. 301 et. seq., and
(3) delete the reference to 4 CFR parts
101-105 and substitute the reference to
31 CFR Chapter IX, Parts 900—904.

Section 16.3 Definitions

This section is amended to revise the
definitions of “agency,” “creditor
agency,” “debt and claim,” “disposable
pay,” “employee,” and “FCCS” to
conform with the DCIA of 1996. Other
definitions such as “centralized salary
offset computer matching,” “debt
collection center,” “delinquent debt
record,” ““disbursing official,” and
“Treasury” have been added to conform
to the definitions in the DCIA of 1996.
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Section 16.7 Notice Requirements

This section is amended to state the
amount of the intended deduction may
be stated as a fixed dollar or a
percentage of pay and delete the
reference to 4 CFR 102.2(e) and
substitute the reference to 31 CFR
Chapter IX, 901.2(d).

Section 16.8 Information Collection
Requirements: OMB Approval

This section is added to state that this
part contains no information collection
requirements and is not subject to the
requirements of the Paperwork
Reduction Act.

Section 16.9 Hearing

This section is amended to delete the
reference to 4 CFR 102.3(c) and
substitute the reference to 31 CFR
Chapter IX, 901.3(e).

Section 16.13 Coordinating Offset
With Another Federal Agency

This section is amended to change the
section heading from “Coordinating
offset with another Federal agency” to
“Procedures for centralized
administrative offset”” and to include
NRC’s procedures for offset.

Section 16.15 Procedures for Salary
Offset

This section is amended to change the
section heading from ‘‘Procedures for
Salary Offset” to “Procedures for
Internal Salary Offset.”

Section 16.23 Interest, Penalties, and
Administrative Charges

This section is amended to delete the
reference to 4 CFR 102.13 and substitute
the reference to 31 CFR Chapter IX,
901.9.

IV. Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Pub. L.
104-113, requires that Federal agencies
use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless
using such a standard is inconsistent
with applicable law or is otherwise
impractical. In this final rule, the NRC
is amending part 16 to reflect the
current requirements of the DCIA of
1996 and the revised FCCS. This action
does not constitute the establishment of
a standard that contains generally
applicable requirements.

V. Finding of No Significant
Environmental Impact

The Commission has determined,
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in Subpart A

of 10 CFR part 51, that this rule, if
adopted, would not be a major Federal
action significantly affecting the quality
of the human environment and,
therefore, an environmental impact
statement is not required. This final rule
is necessary to conform the NRC
regulations to the amended procedures
presented in the FCCS. Amending the
procedures that the NRC uses to collect
debts which are owed to it will not have
any radiological environmental impact
offsite and no impact on occupational
radiation exposure onsite. The rule does
not affect nonradiological plant
effluents and has no other
environmental impact. The
environmental assessment and finding
of no significant impact, on which this
determination is based, are available for
inspection at the NRC Public Document
Room, 11555 Rockville Pike, Rockville,
Maryland, between 7:30 am and 4:15
pm except on Federal holidays.

VI. Paperwork Reduction Act

This final rule does not contain
information collection requirements
and, therefore, is not subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

VII. Regulatory Analysis

The final rule conforms NRGC
procedures for collecting debts owed to
it with the amended procedures
presented in the FCCS, the DCIA of
1996, 5 CFR Part 550 Pay
Administration, and 31 CFR part 285
Salary Offset and, as such, will not have
a significant impact on state and local
Governments and geographical regions;
health, safety, and the environment; nor
will it represent substantial costs to
licensees, the NRC, or other Federal
agencies. This constitutes the regulatory
analysis for this final rule.

VIII. Regulatory Flexibility
Certification

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Commission certifies that this rule does
not have a significant economic impact
on a substantial number of small entities
because this rule applies only to Federal
agencies and employees.

IX. Backfit Analysis

The NRC has determined that the
backfit rule does not apply to this final
rule; therefore, a backfit analysis is not
required for this final rule because these
amendments are mandated by the DCIA
of 1996 (Public Law 104—134, 110 Stat.
1321-358 (April 26, 1996)).

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement Act of
1996, the NRC has determined that this
action is not a major rule and has
verified this determination with the
Office of Information and Regulatory
Affairs of OMB.

List of Subjects in 10 CFR Part 16

Administrative practice and
procedures, Debt collection,
Government employees, Salary offset,
Wages.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR part 16.

PART 16—SALARY OFFSET
PROCEDURES FOR COLLECTING
DEBTS OWED BY FEDERAL
EMPLOYEES TO THE FEDERAL
GOVERNMENT

1. The authority citation for Part 16 is
revised to read as follows:

Authority: Secs. 161, 186, 68 Stat. 948,
955, as amended (42 U.S.C. 2201, 2236); sec.
201, 88 Stat. 1242, as amended (42 U.S.C.
5841); sec. 1, Pub. L. 97-258, 96 Stat. 972 (31
U.S.C. 3713); sec 5, Pub. L. 89-508, 80 Stat.
308, as amended (31 U.S.C. 3711, 3717,
3718); Pub. L. 97-365, 96 Stat. 1749; Federal
Claims Collection Standards, 31 CFR Chapter
IX, Parts 900-904; 31 U.S.C. Secs. 3701,
3716; 31 CFR Sec 285; 26 U.S.C. Sec 6402(d);
31 U.S.C. Sec. 3720A; 26 U.S.C. Sec. 6402(c);
42 U.S.C. Sec. 664; Pub. L. 104-134, as
amended (31 U.S.C. 3713); 5 U.S.C. 5514;
Executive Order 12988 (3 CFR, 1996 Comp.,
pp. 157-163); 5 CFR 550.

2.In §16.1 paragraph (b)(2) is
removed, paragraphs (b)(3) and (b)(4)
are redesignated as (b)(2) and (b)(3),
paragraph (d) is revised, and paragraph
(f) is added to read as follows:

§16.1 Purpose and scope.
* * * * *

(d) These procedures do not preclude
the compromise, suspension, or
termination of collection action where
appropriate under the standards
implementing the revised Federal
Claims Collection Standards (FCCS), 31
U.S.C. 3711 et seq., 31 CFR chapter IX,
parts 900 through 904.

(f) The NRC is not limited to
collection remedies contained in the
revised FCCS. The FCCS is not intended
to impair common law remedies.

3. In § 16.3, the definition of agency,
creditor agency, debt, disposable pay,
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employee, and FCCS are revised, and
the definitions of centralized salary
offset computer matching, debt
collection center, delinquent debt
record, disbursing official, and Treasury
are added in alphabetical order to read
as follows:

8§16.3 Definitions.

* * * * *

Agency means any agency of the
executive, legislative, and judicial
branches of the Federal Government,
including Government corporations.

Centralized salary offset computer
matching describes the computerized
process used to match delinquent debt
records with Federal salary payment
records when the purpose of the match
is to identify Federal employees who
owe debt to the Federal Government.

Creditor agency means the agency to
which the debt is owed, including a
debt collection center when acting in
behalf of a creditor agency in matters
pertaining to the collection of a debt.

Debt and claim are used
synonymously to refer to an amount of
money, funds, or property that has been
determined by an agency official to be
owed to the United States from any
person, organization, or entity, except
another Federal agency. For the
purposes of administrative offset under
31 U.S.C. 3716, the terms debt and
claim include an amount of money,
funds, or property owed by a person to
a State (including past-due support
being enforced by a State), the District
of Columbia, American Samoa, Guam,
the United States Virgin Islands, the
Commonwealth of the Northern Mariana
Islands, or the Commonwealth of Puerto
Rico.

Debt collection center means the
Department of the Treasury or other
Government agency or division
designated by the Secretary of the
Treasury with authority to collect debts
on behalf of creditor agencies.

Delinquent debt record refers to the
information about a debt that an agency
submits to Treasury when the agency
refers the debt for collection by offset in
accordance with the provision of 31
U.S.C. 3716.

Disbursing official means an official
who has authority to disburse Federal
salary payments pursuant to 31 U.S.C.
3321 or another law.

Disposable pay means that part of
current basic pay, special pay, incentive
pay, retired pay, retainer pay, or in the
case of an employee not entitled to basic
pay, other authorized pay remaining
after the deduction of:

(1) Any amount required by law to be
withheld;

(2) Amounts properly withheld for
Federal, state or local income tax
purposes;

(3) Amounts deducted as health
insurance premiums;

(4) Amounts deducted as normal
retirement contributions, not including
amounts deducted for supplementary
coverage; and

(5) Amounts deducted as normal life
insurance premiums not including
amounts deducted for supplementary
coverage.

Employee is any individual employed
by any agency of the executive,
legislative, and judicial branches of the
Federal Government, including
Government corporations.

FCCS means the Federal Claims
Collection Standards jointly published
by the Department of the Treasury and
the Department of Justice at 31 CFR
Chapter IX, Parts 900 through 904.

* * * * *

Treasury as used in 10 CFR part 16

means the Department of the Treasury.
* * * * *

4. In §16.7, paragraphs (b)(3) and
(b)(6) are revised to read as follows:

§16.7 Notice requirements.

* * * * *
(b) * k%
* * * * *

(3) The amount and frequency of the
intended deduction (stated as a fixed
dollar amount or as a percentage of pay,
not to exceed 15 percent of disposable
pay) and the intention to continue the
deduction until the debt is paid in full

or otherwise resolved.
* * * * *

(6) If not previously provided, the
opportunity (under terms agreeable to
the NRC) to establish a schedule for the
voluntary repayment of the debt or to
enter into a written agreement to
establish a schedule for repayment of
the debt in lieu of offset (31 CFR
Chapter IX, 901.2). The agreement must
be in writing, signed by the employee
and the NRC, and documented in the
NRC'’s files.

* * * * *

5. Section 16.8 is added to read as
follows:

§16.8 Information collection
requirements: OMB approval.

This part contains no information
collection requirements, and, therefore,
is not subject to the requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et. seq.).

6. In § 16.9, paragraph (b)(2) is revised
to read as follows:

§16.9 Hearing.

* * * * *

(b) EE I

(2) The hearing must conform to
procedures contained in the revised
FCCS, 31 CFR Chapter IX, 901.3(e). The
burden is on the employee to
demonstrate either that the existence or
the amount of the debt is in error or that
the terms of the repayment schedule
would result in undue financial
hardship or would be against equity and

good conscience.
* * * * *

7. Section 16.13 is revised to read as
follows:

§16.13 Procedures for centralized
administrative offset.

(a) The NRC must notify Treasury of
all debts that are delinquent as defined
in the FCCS (over 180 days old) so that
recovery may be made by centralized
administrative offset. This includes
those debts the NRC seeks to recover
from the pay account of an employee of
another agency via salary offset. The
Treasury and other Federal disbursing
officials will match payments, including
Federal salary payments, against such
debts. When a match occurs, and all the
requirements for offset have been met,
the payments will be offset to collect the
debt. Prior to offset of the pay account
of an employee, the NRC must comply
with the requirements of 5 U.S.C. 5514,
5 CFR part 550, and 10 CFR part 15.
Procedures for notifying Treasury of a
debt for purposes of collection by
centralized administrative offset are
contained in 31 CFR part 285 and 10
CFR 15.33. Procedures for internal
salary offset are contained in § 16.15 of
this chapter.

(b) When the NRC determines that an
employee of another Federal agency
owes a delinquent debt to the NRC, the
NRC will, as appropriate:

(1) Arrange for a hearing upon the
proper petitioning by the employee;

(2) Provide the Federal employee with
a notice and an opportunity to dispute
the debt as contained in 5 U.S.C. 5514
and 10 CFR 15.26.

(3) Submit the debt to Treasury for
centralized administrative offset and
certify in writing that the debtor has
been afforded the legally required due
process notification.

(4) If collection must be made in
installments, the NRC must advise the
paying agency of the amount or
percentage of disposable pay to be
collected in each installment.

(c) Offset amount. (1) The amount
offset from a salary payment under this
section shall be the lesser of:
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(i) The amount of the debt, including
any interest, penalties, and
administrative costs; or

(ii) An amount up to 15 percent of the
debtor’s disposable pay.

(2) Alternatively, the amount offset
may be an amount agreed upon, in
writing, by the debtor and the NRC.

(3) Offsets will continue until the
debt, including any interest, penalties,
and administrative costs, is paid in full
or otherwise resolved to the satisfaction
of the NRC.

(d) Priorities. (1) A levy pursuant to
the Internal Revenue Code of 1986 shall
take precedence over other deductions
under this section.

(2) When a salary payment may be
reduced to collect more than one debt,
amounts offset under this section will
be applied to a debt only after amounts
offset have been applied to satisfy past
due child support debt assigned to a
State pursuant 26 U.S.C. 6402(c) and 31
CFR 285.7(h)(2).

(e) Notice. (1) Before offsetting a
salary payment, the disbursing official,
or the paying agency on behalf of the
disbursing official, shall notify the
Federal employee in writing of the date
that deductions from salary will
commence and of the amount of such
deductions.

(2)(i) When an offset occurs under this
section, the disbursing official, or the
paying agency on behalf of the
disbursing official, shall notify the
Federal employee in writing that an
offset has occurred including:

(A) A description of the payment and
the amount of the offset taken;

(B) Identification of NRC as the
agency requesting the offset; and,

(C) A contact point within the NRC
that will handle concerns regarding the
offset.

(i) The information described in
paragraphs (e)(2)(i)(B) and (e)(2)(i)(C) of
this section does not need to be
provided to the Federal employee when
the offset occurs if such information was
included in a prior notice from the
disbursing official or paying agency.

(3) The disbursing official will advise
the NRC of the names, mailing
addresses, and taxpayer identifying
numbers of the debtors from whom
amounts of past-due, legally enforceable
debt were collected and of the amounts
collected from each debtor. The
disbursing official will not advise the
NRC of the source of payment from
which such amounts were collected.

(f) Fees. Agencies that perform
centralized salary offset computer
matching services may charge a fee
sufficient to cover the full cost of such
services. In addition, Treasury or a
paying agency acting on behalf of

Treasury, may charge a fee sufficient to
cover the full cost of implementing the
administrative offset program. Treasury
may deduct the fees from amounts
collected by offset or may bill the NRC.
Fees charged for offset shall be based on
actual administrative offsets completed.

(g) Disposition of amounts collected.
The disbursing official conducting the
offset will transmit amounts collected
for debts, less fees charged under
paragraph (f) of this section, to NRC. If
an erroneous offset payment is made to
the NRC, the disbursing official will
notify the NRC that an erroneous offset
payment has been made. The disbursing
official may deduct the amount of the
erroneous offset payment from future
amounts payable to the NRC.
Alternatively, upon the disbursing
official’s request, the NRC shall return
promptly to the disbursing official or
the affected payee an amount equal to
the amount of the erroneous payment
(without regard to whether any other
amounts payable to the agency have
been paid). The disbursing official and
the NRC shall adjust the debtor records
appropriately.

8. Section 16.15 is amended by
revising the section heading to read as
follows:

§16.15 Procedures for internal salary
offset.

9. Section 16.23 is revised to read as
follows:

§16.23 Interest, penalties, and
administrative charges.

Charges may be assessed for interest,
penalties, and administrative charges in
accordance with the FCCS, 31 CFR
Chapter IX, 901.9.

Dated at Rockville, Maryland, this 29th day
of August 2002.

For the Nuclear Regulatory Commission.
Peter J. Rabideau,

Deputy Chief Financial Officer.
[FR Doc. 02-23091 Filed 9-10-02; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 8

[Docket No. 02-12]

RIN 1557-ACQ0

Assessment of Fees

AGENCY: Office of the Comptroller of the
Currency (OCC), Treasury.

ACTION: Final rule; technical correction.

SUMMARY: This final rule makes a
technical correction to the final rule that
the OCC published in the Federal
Register on November 16, 2001 (66 FR
57645) amending 12 CFR 8.2(a). That
provision sets forth the formula for the
semiannual assessment the OCC charges
each national bank.

EFFECTIVE DATE: This final rule is
effective on September 11, 2002.

FOR FURTHER INFORMATION CONTACT:
Michele Meyer, Counsel, Legislative and
Regulatory Activities Division, 202—
874-5090.

SUPPLEMENTARY INFORMATION: On
November 16, 2001, the OCGC published
a final rule in the Federal Register (66
FR 57645) that amended 12 CFR 8.2(a),
which sets forth the formula for the
semi-annual assessment that the OCC
charges national banks. The objective of
the rulemaking, as described in the
preambles to the proposed and final
rules, was to revise 12 CFR 8.2(a) only.
However, in the published final rule, 12
CFR 8.2(a)(1) through (a)(7) were
inadvertently deleted. This final rule
restores those provisions of the
regulation.

The rule takes effect immediately. The
OCC has concluded that the notice and
comment procedures prescribed by the
Administrative Procedure Act are
unnecessary because the rule is
correcting a technical error without
substantive change to the provisions of
part 8 that were inadvertently removed
from the Code of Federal Regulations.
See 5 U.S.C. 553(b)(3)(B). Cf. United
States National Bank of Oregon v.
Independent Insurance Agents of
America, Inc., 508 U.S. 439, 462 (1993)
(error in punctuation construed so as
not to defeat the “true meaning” of a
Federal law that relocated but did not
repeal the statutory provision
authorizing national banks to sell
insurance).

List of Subjects in 12 CFR Part 8

National Banks, Reporting and
recordkeeping requirements.

Accordingly, 12 CFR part 8 is

amended by making the following
correcting amendments:

PART 8—ASSESSMENT OF FEES

1. The authority citation for part 8
continues to read as follows:
Authority: 12 U.S.C. 93a, 481, 482, 1867,

3102, and 3108; 15 U.S.C. 78c and 78l]; and
26 D.C. Code 102.

2.In § 8.2, paragraphs (a)(1) through
(a)(7), respectively, are added to read as
follows:
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§8.2 Semiannual assessment.

(a) * x %

(1) Every national bank falls into one
of the ten asset-size brackets denoted by
Columns A and B. A bank’s semiannual
assessment is composed of two parts.
The first part is the calculation of a base
amount of the assessment, which is
computed on the assets of the bank up
to the lower endpoint (Column A) of the
bracket in which it falls. This base
amount of the assessment is calculated
by the OCC in Column C.

(2) The second part is the calculation
by the bank of assessments due on the
remaining assets of the bank in excess
of Column E. The excess is assessed at
the marginal rate shown in Column D.

(3) The total semiannual assessment is
the amount in Column G, plus the
amount of the bank’s assets in excess of
Column E times the marginal rate in
Column D: Assessments =
C+[(Assets —E) x D].

(4) Each year, the OCC may index the
marginal rates in Column D to adjust for
the percent change in the level of prices,
as measured by changes in the Gross
Domestic Product Implicit Price Deflator
(GDPIPD) for each June-to-June period.
The OCC may at its discretion adjust
marginal rates by amounts less than the
percentage change in the GDPIPD. The
OCC will also adjust the amounts in
Column C to reflect any change made to
the marginal rate.

(5) The specific marginal rates and
complete assessment schedule will be
published in the “Notice of Comptroller
of the Currency Fees”, provided for at
§ 8.8 of this part. Each semiannual
assessment is based upon the total
assets shown in the bank’s most recent
“Consolidated Report of Condition
(Including Domestic and Foreign
Subsidiaries)” (Call Report) preceding
the payment date. The assessment shall
be computed in the manner and on the
form provided by the Comptroller of the
Currency. Each bank subject to the
jurisdiction of the Comptroller of the
Currency on the date of the second or
fourth quarterly Call Report required by
the Office under 12 U.S.C. 161 is subject
to the full assessment for the next six-
month period.

(6)(i) Notwithstanding any other
provision of this part, the OCC may
reduce the semiannual assessment for
each non-lead bank by a percentage that
it will specify in the Notice of
Comptroller of the Currency Fees
described in § 8.8.

(ii) For purposes of this paragraph
(a)(B):

(A) Lead bank means the largest
national bank controlled by a company,
based on a comparison of the total assets
held by each national bank controlled

by that company as reported in each
bank’s Call Report filed for the quarter
immediately preceding the payment of a
semiannual assessment.

(B) Non-lead bank means a national
bank that is not the lead bank controlled
by a company that controls two or more
national banks.

(C) Control and company have the
same meanings as these terms have in
sections 2(a)(2) and 2(b), respectively, of
the Bank Holding Company Act of 1956
(12 U.S.C. 1841(a)(2) and (b)).

(7) The OCC shall adjust the
semiannual assessment computed in
accordance with paragraphs (a)(1)
through (a)(6) of this section by
multiplying that figure by 1.25 for each
bank that receives a rating of 3, 4, or 5
under the Uniform Financial
Institutions Rating System at its most

recent examination.
* * * * *

Dated: September 3, 2002.
John D. Hawke, Jr.,
Comptroller of the Currency.
[FR Doc. 02-22934 Filed 9-10-02; 8:45 am]
BILLING CODE 4810-33-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-34—-AD; Amendment
39-12878; AD 2002-18-04]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-100B, 747-100B
SUD, 747-200B, 747-300, 747SP, and
747SR Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747—
100, 747-100B, 747-100B SUD, 747—-
200B, 747-300, 747SP, and 747SR series
airplanes, that requires one-time
inspections for cracking in certain upper
deck floor beams and follow-on actions.
The actions specified by this AD are
intended to find and fix cracking in
certain upper deck floor beams. Such
cracking could extend and sever floor
beams adjacent to the body frame and
result in rapid depressurization of the
airplane. This action is intended to
address the identified unsafe condition.
DATES: Effective October 16, 2002.

The incorporation by reference of
certain publications listed in the

regulations is approved by the Director
of the Federal Register as of October 16,
2002.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Rick
Kawaguchi, Aerospace Engineer,
Airframe Branch, ANM—120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-1153; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747-100, 747—-100B, 747—100B
SUD, 747-200B, 747-200F, 747-300,
747SP, and 747SR series airplanes was
published in the Federal Register on
January 2, 2002 (67 FR 38). That action
proposed to require one-time
inspections for cracking in certain upper
deck floor beams and follow-on actions.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Supportive Comment

One commenter agrees with the
proposed rule.

Request To Withdraw Proposed Rule

One commenter is concerned with the
continuing trend to issue Airworthiness
Directives (ADs) that overlap or are in
close proximity to other ADs, based on
isolated reports of minor structural
cracks. The commenter provided the AD
numbers for ADs that require
inspections and repair of the same
structure specified in this proposed
rule. The commenter notes that the
Boeing 747 Maintenance Program
requires visual inspections of the upper
deck floor beam of the fuselage frame
interface, in addition to those
inspections required by the previously
issued ADs. The commenter adds that
the few reports of upper chord cracking
of the floor beam can be adequately
detected by the maintenance program
inspections before an unsafe condition
could develop.
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Although the commenter does not
make any specific request, the FAA
infers that the commenter wants to
withdraw the proposed rule. We
acknowledge that Boeing Model 747
series airplanes have an extensive
service life and that numerous
inspections have been performed as part
of the FAA-approved 747 maintenance
program. (All operators are required to
maintain their airplanes in accordance
with an FAA-approved maintenance
program as required for continued
airworthiness.) However, we find that
the subject inspections in the
maintenance program do not adequately
address certain in-service difficulties
and thus do not adequately address the
identified unsafe condition.
Additionally, we do not agree that the
cited ADs already require inspections
and repair of the same structure
specified in this final rule. Therefore,
the FAA has determined that the
proposed rule is appropriate and
warranted.

Exclude Certain Flight Cycles

One commenter states that the service
bulletin referenced in the proposed rule
specifies the exclusion of flight cycles
with a cabin pressure differential of 2.0
pounds per square inch (psi) or less.
The commenter asks that this exclusion
be added to the final rule.

We agree with the commenter in that
this exclusion is specified in the
referenced service bulletin. Paragraph
(a) of this final rule has been changed
to exclude flight cycles with a cabin
pressure differential of 2.0 psi or less, as
stated above.

Reduce Applicability

One commenter asks that all
references to Boeing Model 747—200F
series airplanes be deleted from the
proposed rule. The commenter states
that the service bulletin referenced in
the proposed rule adds the same
inspection of the upper deck floor
beams required by AD 98-09-17 for
Model 747-200F series airplanes.

We agree with the commenter. AD
98—09-17, amendment 39-10498 (63 FR
20311, April 24, 1998), is applicable to
Boeing Model 747-200F and —200C
series airplanes. That AD requires
repetitive inspections or a one-time
inspection to detect cracking of certain
areas of the upper deck floor beams; and
corrective actions, if necessary.
Therefore, we have deleted all
references to Model 747-200F from this
final rule.

Allow Permanent Repairs Specified in
Service Information

One commenter states that paragraph
(c) of the proposed rule would require
repair of any crack found during the
proposed inspections either by a
temporary repair, per the referenced
service bulletin, or by accomplishing an
approved permanent repair. The
commenter adds that Note 3 of the
proposed rule states that the referenced
service bulletin does not contain
instructions for permanent repairs;
however, page 29 of the service bulletin
does contain permanent repair
instructions. The commenter notes that
paragraph (c)(2) of the proposed rule
should be changed to allow permanent
repairs to be done per the service
bulletin.

We agree with the commenter that the
referenced service bulletin does contain
permanent repair instructions for floor
beam web, strap, and frame cracks, but
not upper chord cracks. Therefore,
paragraph (c)(2) of this final rule has
been changed to specify repair
according to the service bulletin, unless
the service bulletin specifies contacting
the manufacturer. Also, Note 3 has been
removed from this final rule and
subsequent notes have been renumbered
accordingly.

Change Certain Wording

One commenter asks that the wording
specified in paragraphs (c)(1)(i),
(c)(1)(ii), and (d) of the proposed rule be
changed. The commenter states that the
words ‘“temporary repair’ should be
changed to “time-limited repair.” The
commenter notes that, since a time-
limited repair must be replaced with a
permanent repair within 18 months or
1,500 flight cycles, this change would
ensure that a permanent repair would be
installed before the modification is
done. The commenter adds that the
word “‘repair” specified in paragraph (d)
of the proposed rule should be changed
to “permanent repair.”

We agree with the commenter. The
term ‘““‘time-limited” repair should be
used instead of “‘temporary” repair, for
clarity. We also agree that the post-
modification inspection threshold
should begin after installation of a
permanent repair. Paragraphs (c)(1)(i),
(c)(1)(ii), and (d) of this final rule have
been changed accordingly.

Change Cost Impact

One commenter asks that the Cost
Impact section of the proposed rule be
changed. The commenter states that it
will take 8 work hours to accomplish
the initial inspections, but an additional
22 work hours to gain access and close

up in order to accomplish the
inspections. The commenter adds that
the 24 work hours necessary to
accomplish the modification are in
addition to the hours for the
inspections, and for gaining access and
close up.

We do not agree to change the work
hours for the initial inspections. The
number of work hours necessary to
accomplish the inspections, specified as
8 in the cost impact information, is
consistent with the service bulletin.
This number represents the time
necessary to perform only the
inspections actually required by this
AD. The FAA recognizes that, in
accomplishing the requirements of any
AD, operators may incur “incidental”
costs in addition to the “direct” costs.
The cost analysis in AD rulemaking
actions, however, typically does not
include incidental costs, such as the
time required to gain access and close
up, planning time, or time necessitated
by other administrative actions. Because
incidental costs may vary significantly
from operator to operator, they are
almost impossible to calculate.

We agree that adding the words “in
addition to the inspection” to the 24
work hours for the modification will
provide clarification. The cost impact
section has been changed accordingly.

Change Paragraph (d) of the Proposed
Rule

One commenter asks that paragraph
(d) of the proposed rule be changed. The
commenter reiterates the requirements
in paragraph (d) of the proposed rule
and suggests alternatives to that
paragraph as follows: 1. Issue the
proposed rule only after the referenced
service bulletin is revised to include
post-modification/repair instructions; 2.
Specifically define the inspection
requirements and include them in
paragraph (d); or 3. Omit paragraph (d)
from the proposed rule, and, if
necessary, issue a revised or new AD
after the service bulletin has been
revised.

We do not agree with the commenter.
Alternative 1. would delay issuance of
the proposed rule, which would not
address the unsafe condition in a timely
manner. At this time, we do not have
the necessary data to incorporate
alternative 2. When the manufacturer
revises its service bulletin to include
post-modification inspections, we can
consider approving it as an alternative
method of compliance (AMOC) to the
final rule. Regarding alternative 3., we
have determined that post-modification
inspections should be addressed in this
final rule; therefore, paragraph (d) of
this final rule will not be omitted.
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Reference Revised Service Information

One commenter asks that the FAA
reference the revised service bulletin
that will be issued later, rather than the
current issue referenced in the proposed
rule. The commenter states that there
are inconsistencies and minor errors in
the referenced service bulletin.

While we acknowledge the
commenter’s statements about the
accuracy of certain wording in the
accomplishment instructions of the
service bulletin, we do not concur with
the request to reference a service
bulletin that has not yet been issued or
reviewed and approved by us. The
airplane manufacturer is aware of the
discrepancies in the service bulletin
instructions and may issue a revision of
the service bulletin in the future.
However, considering the criticality of
the unsafe condition noted previously,
we find it would be inappropriate to
delay the issuance of this AD until a
revised service bulletin is available. No
change to the final rule is necessary in
this regard.

Change Certain Sections in the
Preamble

One commenter asks that the sentence
in the Summary section of the proposed
rule be changed from ““This action is
intended to address the identified
unsafe condition,” to “This action is
intended to address the identified
potential unsafe condition.” The
commenter also asks that the sentence
be changed in the Explanation of
Requirements of Proposed Rule section.
The commenter states that while a
severed upper chord of the upper floor
beam would pose an unsafe condition,
a chord that has not cracked, but at
some time may crack, poses a
“potential’”’ unsafe condition.

We acknowledge but do not agree
with the commenter’s request. The
sentence in the Summary section
specifies that the action is intended to
address the identified unsafe condition.
The final rule is necessary to find and
fix cracking in certain upper deck floor
beams, which is not a “potential”
unsafe condition. Additionally, the
Explanation of Requirements of
Proposed Rule section is not restated in
this final rule. No change to the final
rule is necessary in this regard.

Reduce Compliance Time

One commenter asks that the
compliance time specified in paragraph
(a)(1) of the proposed rule be reduced.
The commenter states that paragraph
(a)(1) of the proposed rule specifies the
inspection of airplanes with 22,000
flight cycles or less be accomplished

within 1,500 flight cycles after the
effective date of the AD. The commenter
notes that the inspection could occur as
late as 23,500 flight cycles and adds that
paragraph (a)(2) of the proposed rule
requires that the inspections be
accomplished on airplanes with more
than 22,000 flight cycles within 500
flight cycles. The commenter suggests
that paragraph (a)(1) of the proposed
rule be changed to require the
inspection of airplanes within 22,000
flight cycles or less to be accomplished
within 1,500 flight cycles after the
effective date of the AD, but no later
than 22,500 flight cycles.

We do not agree with the commenter.
The commenter provides no data to
justify its statement that the proposed
compliance time should be changed in
the manner suggested. In developing an
appropriate compliance time for this
AD, we considered not only the
manufacturer’s recommendation, but
the degree of urgency associated with
addressing the subject unsafe condition,
the average utilization of the affected
fleet, and the time necessary to perform
the inspections. We find that the
compliance time required by paragraph
(a)(1) of the final rule is an appropriate
interval for affected airplanes to
continue to operate without
compromising safety. No change to the
final rule is necessary in this regard.

Allow Operators To Change Method of
Inspection

One commenter (the airplane
manufacturer) asks that, to avoid
confusion, the instructions specified in
paragraph (d) of the proposed rule
should be changed to allow for
operators to change the method of
inspection. The commenter suggests
that, instead of “‘Repeat the inspection
within * * * as specified in
paragraphs (d)(1) and (d)(2) of the
proposed rule, the wording be changed
to “Conduct the next inspection within
* * *” The commenter states that this
wording seems to imply that the
operator must continue with the same
inspection method.

We do not agree with the commenter
that the wording specified in paragraph
(d) of the final rule obligates the
operator to continue using the same
inspection method. However, if the
commenter needs further clarification,
the clarification can be made in a future
revision to the service bulletin. The
FAA may then consider approving the
bulletin as an AMOC to the final rule.
No change to the final rule is necessary
in this regard.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 539
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
168 airplanes of U.S. registry will be
affected by this AD.

It will take approximately 8 work
hours per airplane to accomplish the
initial inspections, at the average labor
rate of $60 per work hour. Based on
these figures, the cost impact of these
required inspections on U.S. operators
is estimated to be $80,640, or $480 per
airplane.

It will take approximately 24 work
hours per airplane to accomplish the
modification or permanent repair, in
addition to the inspection, at the
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the required modification or repair on
U.S. operators is estimated to be
$241,920 or $1,440 per airplane.

It will take approximately 8 work
hours per airplane to accomplish the
post-modification/repair inspections, at
the average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the required post-
modification/repair inspections on U.S.
operators is estimated to be $80,640 or
$480 per airplane, per inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
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levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-18-04 Boeing: Amendment 39-12878.
Docket 2001-NM—-34—AD.

Applicability: Model 747-100, 747-100B,
747-100B SUD, 747-200B, 747-300, 747SP,
and 747SR series airplanes; line numbers 1
through 810 inclusive; certificated in any
category; and NOT equipped with a nose
cargo door.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To find and fix cracking in certain upper
deck floor beams, which could extend and
sever floor beams adjacent to the body frame
and result in rapid depressurization of the
airplane, accomplish the following:

Inspections

(a) At the compliance time specified in
paragraph (a)(1) or (a)(2) of this AD, as
applicable, perform one-time detailed and
open-hole high frequency eddy current
(HFEC) inspections for cracking in the upper
deck floor beams at station (STA) 340 and
STA 360, according to Boeing Alert Service
Bulletin 747-53A2459, dated January 11,
2001. For the purposes of this AD, flight
cycles with a cabin differential pressure of
2.0 psi or less are not calculated into the
compliance thresholds specified in this AD.
However, all cabin pressure records must be
maintained for each airplane, and no fleet
averaging of cabin pressure is allowed.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) For airplanes with 22,000 or fewer total
flight cycles as of the effective date of this
AD: Do the inspections prior to the
accumulation of 16,000 total flight cycles, or
within 1,500 flight cycles after the effective
date of this AD, whichever is later.

(2) For airplanes with more than 22,000
total flight cycles as of the effective date of
this AD: Do the inspections within 500 flight
cycles after the effective date of this AD.

Modification

(b) If no crack is found during the
inspections per paragraph (a) of this AD:
Within 5,000 flight cycles after the initial
inspections, modify the upper deck floor
beams at STA 340 and STA 360, according
to Boeing Alert Service Bulletin 747—
53A2459, dated January 11, 2001. If this
modification is not accomplished before
further flight after the inspections required
by paragraph (a) of this AD, those inspections
must be repeated one time, immediately
before accomplishing the modification in this
paragraph. If any crack is found during these
repeat inspections, before further flight,
accomplish paragraph (c)(2) of this AD.
Repair

(c) If any crack is found during the
inspections per paragraph (a) of this AD:
Before further flight, repair according to
either paragraph (c)(1) or (c)(2) of this AD.

(1) Accomplish repairs according to
paragraphs (c)(1)(i) and (c)(1)(ii) of this AD.

(i) Accomplish a time-limited repair
(including removing certain fasteners and the
existing strap, performing open-hole HFEC
inspections of the chord and web, stop-
drilling web cracks, replacing the outboard

section of the web, if applicable, and
installing new straps) according to Boeing
Alert Service Bulletin 747-53A2459, dated
January 11, 2001; except where the service
bulletin specifies to contact Boeing for
appropriate action, repair according to a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA; or
according to data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative (DER) who has
been authorized by the Manager, Seattle
ACO, to make such findings. For a repair
method to be approved as required by this
paragraph, the approval must specifically
reference this AD. AND

(ii) Within 18 months or 1,500 flight cycles
after installation of the time-limited repair
according to paragraph (c)(1)(i) of this AD,
whichever is first, do paragraph (c)(2) of this
AD.

(2) Accomplish a permanent repair
according to Boeing Alert Service Bulletin
747-53A2459, dated January 11, 2001; except
where the service bulletin specifies to contact
Boeing for appropriate action, repair
according to a method approved by the
Manager, Seattle ACO; or according to data
meeting the type certification basis of the
airplane approved by a Boeing Company DER
who has been authorized by the Manager,
Seattle ACO, to make such findings. For a
repair method to be approved as required by
this paragraph, the approval must
specifically reference this AD.

Repetitive Inspections: Post-Modification/
Repair

(d) Within 15,000 flight cycles after
modification of the upper deck floor beams
per paragraph (b) of this AD, or permanent
repair of the upper deck floor beams per
paragraph (c) of this AD, as applicable:
Perform either open-hole HFEC inspections
for cracking of fastener holes common to the
upper chord, reinforcement straps, and the
body frame; or surface HFEC inspections for
cracking along the lower edge of the upper
chord of the floor beam at the intersection
with the body frame; and repeat these
inspections at the interval specified in
paragraph (d)(1) or (d)(2) of this AD, as
applicable. Perform these inspections and
repair any cracking found during these
inspections according to a method approved
by the Manager, Seattle ACO, or according to
data meeting the type certification basis of
the airplane approved by a Boeing Company
DER who has been authorized by the
Manager, Seattle ACO, to make such
findings. For an inspection or repair method
to be approved as required by this paragraph,
the approval must specifically reference this

(1) If the most recent inspection used the
surface HFEC method: Repeat the inspection
within 1,000 flight cycles.

(2) If the most recent inspection used the
open-hole HFEC method: Repeat the
inspection every 3,000 flight cycles.

Note 3: There is no terminating action at
this time for the repetitive post-modification/
repair inspections according to paragraph (d)
of this AD, and instructions for these
inspections are not provided in Boeing Alert
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Service Bulletin 747-53A2459, dated January
11, 2001.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 4: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(g) Except as provided by paragraphs
(c)(1)@d), (c)(2), and (d) of this AD, the actions
shall be done in accordance with Boeing
Alert Service Bulletin 747-53A2459, dated
January 11, 2001. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle, Washington
98124-2207. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700, Washington,
DC.

Effective Date

(h) This amendment becomes effective on
October 16, 2002.

Issued in Renton, Washington, on August
30, 2002.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 02—22855 Filed 9-10-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NE-14-AD; Amendment
39-12877; AD 2002-18-03]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc Models Spey 506-14A, 555-15,
555-15H, 555-15N, and 555-15P
Turbojet Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD), that is
applicable to Rolls-Royce plc (RR) Spey
506—14A, 555-15, 555—-15H, 555—15N,
and 555—15P turbojet engines. This
amendment requires replacing certain
stage 2 low pressure turbine (LPT)
blades with new redesigned stage 2 LPT
blades. This amendment is prompted by
several reports of failures of stage 2 LPT
blades. The actions specified by this AD
are intended to prevent failure of the
stage 2 LPT blades, which could result
in an engine shutdown.

DATES: Effective October 16, 2002. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of October 16, 2002.

ADDRESSES: The service information
referenced in this AD may be obtained
from Rolls-Royce plc, PO Box 31, Derby
DE24 6BJ, UK; Telephone 44 (0) 1332
242424; fax 44 (0) 1332 249936. This
information may be examined, by
appointment, at the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Keith Mead, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7744;
fax (781) 238-7199.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that is applicable to RR
Spey 506—14A, 555-15, 555—-15H, 555—
15N, and 555—15P turbojet engines was
published in the Federal Register on
April 18, 2002 (67 FR 19134). That
action proposed to require replacing
certain stage 2 low pressure turbine
(LPT) blades with new redesigned stage
2 LPT blades in accordance with service
bulletin (SB) No. Sp72-1064, Revision
1, dated February 1, 2001.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed.

Regulatory Analysis

This final rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this final rule.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

2002-18-03 Rolls-Royce plc: Amendment
39-12877. Docket No. 2001-NE-14—AD.

Applicability

This airworthiness directive (AD) is
applicable to Rolls-Royce plc (RR) Spey 506—
14A, 555-15, 555—-15H, 555—15N, and 555—
15P turbojet engines with stage 2 low
pressure turbine (LPT) blades, part numbers
(P/N’s) JR34024 or JR34069 installed. These
engines are installed on, but not limited to
British Aerospace Airbus Ltd. BAC 1-11 and
Fokker F.28 Mark 1000, Mark 2000, Mark
3000, and Mark 4000 airplanes.
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Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance

Compliance with this AD is required as
indicated, unless already done.

To prevent failure of the stage 2 LPT
blades, which could result in an engine
shutdown, do the following:

(a) Replace existing stage 2 LPT blades P/
N’s JR34024 and JR34069 with complete sets
of serviceable blades in accordance with the
Accomplishment Instructions of RR service
bulletin Sp72-1064, Revision 1, dated
February 2001, and the following compliance
times:

(1) For RR Spey 506-14A engines, replace
blades at the next piece-part opportunity, but
no later than June 30, 2010.

(2) For Spey 555-15, 555—-15H, 555—15N,
and 555—15P turbojet engines, replace blades
at the next piece-part opportunity, but no
later than December 31, 2005.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office (ECO). Operators must
submit their request through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, ECO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ECO.

Special Flight Permits

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Documents That Have Been Incorporated By
Reference

(d) The stage 2 LPT blades replacement
must be done in accordance with Rolls-Royce
plc SB No. Sp72-1064, Revision 1, dated
February 2001. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Rolls-Royce plc, P.O. Box 31,
Derby DE24 6BJ, UK; Telephone 44 (0) 1332
242424; fax 44 (0) 1332 249936. Copies may
be inspected, by appointment, at the FAA,
New England Region, Office of the Regional

Counsel, 12 New England Executive Park,
Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

Note 3: The subject of this AD is addressed
in CAA airworthiness directive 005-07—2000,
dated July 21, 2000.

Effective Date

(e) This amendment becomes effective on
October 16, 2002.

Issued in Burlington, Massachusetts, on
August 29, 2002.
Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 02-22758 Filed 9—10-02; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IN141-1a; FRL—7273-5]

Approval and Promulgation of

Implementation Plans; Indiana; Volatile
Organic Compound Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: In this action, EPA is
approving a revision to the Indiana State
Implementation Plan (SIP) to add
Volatile Organic Compound (VOC)
capture efficiency testing procedures to
the existing VOC emission control
regulations. Control system capture
efficiency requirements are components
of several State VOC rules, particularly
the rules covering the control of VOC
emissions from surface coating and
graphic arts sources. The existing State
VOC rules specify minimum capture
efficiencies for some source categories,
and some sources may seek VOC
emission reduction credits through
increases in capture efficiency above
State-specified minimums. Reducing
VOC emissions is critical for attaining
the 1-hour ozone standard in certain
ozone nonattainment areas.

DATES: This direct final rule is effective
on November 12, 2002, without further
notice, unless EPA receives adverse
comments in writing by October 11,
2002. If adverse comment is received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register and inform the public that the
rule will not take effect.

ADDRESSES: Written comments should
be sent to: J. Elmer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,

Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Copies of the State’s submittal and
other supporting information used in
developing this direct final rule are
available for inspection at the
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604. Please
telephone Edward Doty at (312) 886—
6057 before visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Edward Doty, Environmental Scientist,
Regulation Development Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604. Telephone:
(312) 886—6057. E-mail address:
doty.edward@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“we,” “us,” or “our”’ are used we mean
EPA. The Supplemental Information
section is organized as follows:

I. Background and EPA Policy
What Is the Basis for the State’s Requested
SIP Revision?
What Are the Codified Capture Efficiency
Test Methods?
What Are the Alternative Capture
Efficiency Test Protocols?
II. Summary of the State’s Submittal and
Requested SIP Revision
III. Adequacy of the Requested SIP Revision
IV. Final Rulemaking Action
V. Administrative Requirements

I. Background and EPA Policy

What Is the Basis for the State’s
Requested SIP Revision?

Capture efficiency (the fraction of
emissions generated by a source that are
delivered to an emissions control
device, generally expressed as a
percentage) is a critical consideration
for emission control systems,
particularly for those systems used to
control the emissions of VOC and
Hazardous Air Pollutants (HAPs) from
surface coating and printing (graphic
arts) operations. Testing of capture
efficiencies is critical for sources subject
to rules with capture efficiency
requirements and for sources seeking
emission reduction credits through
capture efficiency improvements
(capture efficiency increases).

On February 7, 1995, the EPA issued
revised guidelines for the determination
of VOC capture efficiencies under a
memorandum titled ‘“Revised Capture
Efficiency Guidance for Control of
Volatile Organic Compound Emissions,’
from John S. Seitz, Director of the Office
of Air Quality Planning and Standards,
to Air Division Directors, Regions I
through X. Included in the guidance are

)
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discussions of recommended capture
efficiency testing protocols and test
methods and requirements for
alternative capture efficiency test
protocols.! The guidance identified
seven test methods which would be
proposed in a subsequent Federal
Register for addition to volume 40 of the
Code of Federal Regulations (CFR) part
51, appendix M. The guidance issued on
February 7, 1995 also provided specifics
on the requirements for two alternative
capture efficiency test protocols.

On May 30, 1996, the EPA published
a rule covering final standards for
Hazardous Air Pollutants (HAP)
emissions from the printing and
publishing industry (61 FR 27132).
Included in this final rule are the seven
capture efficiency test methods and two
protocols for the use of alternative
capture efficiency test methods
contained in the February 7, 1995
guidance. This rule contains VOC
capture efficiency test methods and
protocols for the purposes of measuring
HAP capture efficiencies.

Indiana’s requested SIP revision seeks
to incorporate the capture efficiency test
methods and alternative protocols into
the SIP. As noted below in more detail,
the State has adopted VOC rule
revisions to incorporate these VOC
testing requirements.

What Are the Codified Capture
Efficiency Test Methods?

The capture efficiency test methods
specified in 40 CFR part 51, appendix
M, are as follows:

(A) Method 204—<Criteria for and
Verification of a Permanent or
Temporary Total Enclosure;

(B) Method 204A—Volatile Organic
Compounds Content in Liquid Input
Stream;

(C) Method 204B—Volatile Organic
Compounds Emissions in Captured
Stream;

(D) Method 204C—Volatile Organic
Compounds Emissions in Captured
Stream (Dilution Technique);

(E) Method 204D—Volatile Organic
Compounds Emissions in Uncaptured
Stream from Temporary Total
Enclosure;

(F) Method 204E—Volatile Organic
Compounds Emissions in Uncaptured
Stream from Building Enclosure; and

(G) Method 204F—Volatile Organic
Compounds Content in Liquid Input
Stream (Distillation Approach).

1Protocols specify minimum statistical
requirements and data processing requirements for
analysis of test results. The protocols are coupled
with test methods to provide a complete
specification of the capture efficiency test
procedures and data requirements.

Note that these recommended capture
efficiency test methods involve the use
of a Permanent Total Enclosure (PTE), a
Temporary Total Enclosure (TTE), or a
Building Enclosure (BE). All of the total
enclosure methods are capable of
determining quantitative values of
capture efficiencies, and may be used to
demonstrate capture efficiency
improvements.

What Are the Alternative Capture
Efficiency Test Protocols?

The two alternative test protocols
identified in the February 7, 1995
guidance are the Data Quality Objective
(DQO) and the Lower Confidence Limit
(LCL) protocols. Either of these
protocols allows the use of alternative
test procedures to determine qualitative
estimates of capture efficiencies. They
may be applied without the use of total
enclosures and are intended to reduce
the costs of capture efficiency testing, as
compared to the costs associated with
the use of PTEs, TTEs, or BEs. Based on
the February 7, 1995 capture efficiency
testing guidance, the DQO or LCL
coupled with capture efficiency test
methods may be used to demonstrate
compliance with VOC capture efficiency
requirements.?

II. Summary of the State’s Submittal
and Requested SIP Revision

The State of Indiana has incorporated
the Methods 204 through 204F test
methods and DQO and LCL test
protocols by reference into the State’s
VOC emission control regulations at
rule 326 Indiana Administrative Code
8—1-4 (326 IAC 8-1-4), published in the
Indiana Register on August 1, 2001 as a
final State rule. On August 8, 2001, the
Indiana Department of Environmental
Management (IDEM) submitted the new
testing procedures rule and associated
other rule revisions (primarily minor
rule formatting revisions needed to
properly reference the new capture
efficiency test requirements) to the EPA
as a requested SIP revision.

Indiana has added a subsection (c)(1)
to 326 IAC 8—1—4 to incorporate by
reference the capture efficiency test
methods (Methods 204 through 204F)
specified in 40 CFR part 51, appendix
M. Indiana has also added subsection
(c)(2) to 326 IAC 8—1—4 to provide for
the use of the two alternative test
protocols (DQO and LCL), as specified

2The guidance notes that either the DQO or the
LCL may be used to demonstrate compliance with
capture efficiency requirements. The LCL, however,
which is designed to be very conservative, is not
appropriate to demonstrate non-compliance with
capture efficiency requirements. Where use of the
LCL protocol shows possible non-compliance,
additional capture efficiency tests must be applied
to demonstrate actual non-compliance.

in 40 CFR part 63, subpart KK, appendix
A. These alternative protocols are
identical to those described in the VOC
capture efficiency guidance released on
February 7, 1995.

All other rule revisions documented
in Indiana’s August 8, 2001 SIP revision
request are, as noted above, primarily
minor rule formatting and reference
changes needed to accommodate the
new VOC capture efficiency regulations.
Indiana has also made several minor
rule revisions to correct addresses for
the location of review copies of the
referenced documents and for the
American Society for Testing and
Materials.

III. Adequacy of the Requested SIP
Revision

The proposed SIP revision
incorporates EPA’s capture efficiency
testing requirements by reference and
otherwise meets EPA’s guidelines for
capture efficiency testing. The SIP
revision will lead to monitored VOC
capture efficiencies that will be
adequately recorded and reported and
that can be tested against specified
limits within Indiana’s VOC rules. The
capture efficiency test procedures and
results can be adequately enforced.
Therefore, EPA finds this rule to be
acceptable.

IV. Final Rulemaking Action

EPA approves Indiana’s revisions to
rule 326 IAC 8-1—4 as a revision to the
SIP. This action will be effective on
November 12, 2002.

EPA is publishing this action without
prior proposal because EPA views this
as a noncontroversial revision and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, EPA is
proposing to approve the SIP revision
should adverse written comments be
filed. This action will be effective
without further notice unless EPA
receives relevant adverse written
comment by October 11, 2002. Should
the EPA receive such comments, it will
publish a withdrawal informing the
public that this action will not take
effect. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, this action will be effective on
November 12, 2002.

V. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
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“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the states, on the relationship between
the national government and the states,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘‘voluntary
consensus standards’’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

The EPA believes that VCS are
inapplicable to this action. Today’s
action does not require the public to
perform activities conducive to the use
of VCS. As required by section 3 of
Executive Order 12988 (61 FR 4729,
February 7, 1996), in issuing this rule,
EPA has taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for

affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

This rule will be effective October 11,
2002.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by November 12, 2002. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: August 23, 2002.
Gary Gulezian,
Acting Regional Administrator, Region 5.

For the reasons stated in the
preamble, part 52, chapter [, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart P—Indiana

2. Section 52.770 is amended by
adding paragraph (c) (148) to read as
follows:

§52.770 Identification of plan.
* * * * *
* *x %

(c)

(148) On August 8, 2001, the State
submitted rules to incorporate by
reference Federal capture efficiency test
methods. The submittal amends 326
IAC 8-1-4.

(i) Incorporation by reference.

Title 326: Air Pollution Control
Board; Article 8: Volatile Organic
Compound Rules; Rule 1: General
Provisions; Section 4: Testing
procedures. Filed with the Secretary of
State on June 15, 2001 and effective on
July 15, 2001. Published in 24 Indiana
Register 3619 on August 1, 2001.

* * * * *

[FR Doc. 02—22979 Filed 9—-10-02; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MN69-7294a; FRL-7264-9]

Approval and Promulgation of State
Implementation Plans; Minnesota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving a site-
specific revision to the Minnesota
particulate matter (PM) State
Implementation Plan (SIP) for
Metropolitan Council Environmental
Service’s (MCES) Metropolitan
Wastewater Treatment Plant located on
Childs Road in St. Paul, Ramsey County,
Minnesota. By its submittal dated June
1, 2001, the Minnesota Pollution
Control Agency (MPCA) requested that
EPA approve MCES’s federally
enforceable state operating permit
(FESOP) into the Minnesota PM SIP and
remove the MCES Administrative Order
from the state PM SIP. The request is
approvable because it satisfies the
requirements of the Clean Air Act (Act).
The rationale for the approval and other
information are provided in this
rulemaking action.

DATES: This “direct final” rule is
effective November 12, 2002, unless
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EPA receives written adverse comment
by October 11, 2002. If written adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Written comments may be
mailed to: Carlton T. Nash, Chief,
Regulation Development Section, Air
Programs Branch (AR-18]), United
States Environmental Protection
Agency, 77 West Jackson Boulevard,
Chicago, Illinois 60604. Copies of the
documents relevant to this action are
available for inspection during normal
business hours at the above address.
(Please telephone Christos Panos at
(312) 353—8328, before visiting the
Region 5 office.)

A copy of the SIP revision is available
for inspection at the Office of Air and
Radiation (OAR) Docket and
Information Center (Air Docket 6102),
United States Environmental Protection
Agency, Ariel Rios Building, 1200
Pennsylvania Avenue, NW.,
Washington, DC 20460, (202) 260—7548.

FOR FURTHER INFORMATION CONTACT:
Christos Panos, Environmental
Engineer, Regulation Development
Section, Air Programs Branch (AR-18]),
Air and Radiation Division, United
States Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 353—-8328.

SUPPLEMENTARY INFORMATION: This
supplemental information section is
organized as follows:

1. General Information
1. What Action Is EPA Taking Today?
2. Why Is EPA Taking This Action?
II. Background on Minnesota Submittal
1. What Is the Background for This Action?
2. What Information Did Minnesota
Submit, and What Were its Requests?
3. What Is a “Title I Condition?’
III. Final Rulemaking Action
IV. Administrative Requirements

1. General Information

1. What Action Is EPA Taking Today?

In this action, EPA is approving into
the Minnesota PM SIP certain portions
of the FESOP for MCES’s Metropolitan
Wastewater Treatment Plant located on
Childs Road in St. Paul, Ramsey County,
Minnesota. Specifically, EPA is only
approving into the SIP those portions of
the permit cited as ““Title I Condition:
State Implementation Plan for PM1o.” In
this same action, EPA is removing the
MCES Administrative Order from the
state PM SIP.

2. Why Is EPA Taking This Action?

EPA is taking this action because the
state’s request does not change any of
the emission limitations currently in the
SIP or their accompanying supportive
documents, such as the PM air
dispersion modeling. The revision to the
SIP does not approve any new
construction or allow an increase in
emissions, thereby providing for
attainment and maintenance of the PM
National Ambient Air Quality Standards
(NAAQS) and satisfying the applicable
PM requirements of the Act. The only
change to the PM SIP is the enforceable
document for MCES, from the
Administrative Order to the FESOP.

II. Background on Minnesota Submittal

1. What Is the Background for This
Action?

MCES’s Metropolitan Wastewater
Treatment Plant is located on Childs
Road in St. Paul, Ramsey County,
Minnesota. A portion of the St. Paul
area was designated nonattainment for
PM upon enactment of the Clean Air
Act Amendments of 1990, thus
requiring the State to submit SIP
revisions by November 15, 1991,
satisfying the PM attainment
demonstration requirements of the Act.
The State submitted SIP revisions
intended to meet these requirements in
1991, 1992, and 1993. An
Administrative Order for MCES was
included in these submittals. The EPA
took final action on February 15, 1994
at 59 FR 7218, to approve Minnesota’s
submittals as satisfying the applicable
requirements for the St. Paul PM
nonattainment area.

2. What Information Did Minnesota
Submit, and What Were Its Requests?

The SIP revision submitted by MPCA
on February 6, 2000, consists of a
FESOP issued to MCES. The state has
requested that EPA approve the
following:

(1) The inclusion into the Minnesota
PM SIP only the portions of the MCES
Wastewater Treatment Plant FESOP
cited as ““Title I Condition: State
Implementation Plan for PMj0.”; and,
(2) The removal from the Minnesota PM
SIP of the Administrative Order for
MCES previously approved into the SIP.

3. What Is a “Title I Condition?”

SIP control measures were contained
in permits issued to culpable sources in
Minnesota until 1990 when EPA
determined that limits in state-issued
permits are not federally enforceable
because the permits expire. The state
then issued permanent Administrative
Orders to culpable sources in

nonattainment areas from 1991 to
February of 1996.

Minnesota’s operating permitting
program, approved into the state SIP on
May 2, 1995 (60 FR 21447), includes the
term “Title I condition” which was
written, in part, to satisfy EPA
requirements that SIP control measures
remain permanent and requires all state
permits, not only Title V permits, to
contain all applicable requirements. A
“Title I condition” is defined as “any
condition based on source-specific
determination of ambient impacts
imposed for the purposes of achieving
or maintaining attainment with the
national ambient air quality standard
and which was part of the state
implementation plan approved by EPA
or submitted to the EPA pending
approval under section 110 of the
act * * *.” The rule also states that
“Title I conditions and the permittee’s
obligation to comply with them, shall
not expire, regardless of the expiration
of the other conditions of the permit.”
Further, “any title I condition shall
remain in effect without regard to
permit expiration or reissuance, and
shall be restated in the reissued permit.”

Minnesota has since resumed using
permits as the enforceable document for
imposing emission limitations and
compliance requirements in SIPs. The
SIP requirements in the permit
submitted by MPCA are cited as “Title
I Condition: State Implementation Plan
for PM10,” therefore assuring that the
SIP requirements will remain
permanent and enforceable. In addition,
EPA reviewed the state’s procedure for
using permits to implement site-specific
SIP requirements and found it to be
acceptable under both Titles I and V of
the Act (July 3, 1997 letter from EPA to
MPCA). The MPCA has committed to
using this procedure if the Title I SIP
conditions in the permit issued to MCES
and included in the SIP submittal need
to be revised in the future.

III. Final Rulemaking Action

EPA is approving the site-specific SIP
revision for MCES’s Metropolitan
Wastewater Treatment Plant located on
Childs Road in St. Paul, Ramsey County,
Minnesota. Specifically, EPA is
approving into the SIP only those
portions of MCES’s FESOP cited as
“Title I Condition: State Implementation
Plan for PMio.” In this same action, EPA
is also removing from the state PM SIP
the MCES Wastewater Treatment Plant
Administrative Order which had
previously been approved into the SIP
on February 15, 1994.

The EPA is publishing this action
without prior proposal because we view
this as a noncontroversial amendment
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and anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
state plan if relevant adverse comments
are filed. This rule will be effective
November 12, 2002 without further
notice unless we receive relevant
adverse written comments by October
11, 2002. If we receive such comments,
we will withdraw this action before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed action. The EPA
will not institute a second comment
period. Any parties interested in
commenting on this action should do so
at this time. If we do not receive any
comments, this action will be effective
November 12, 2002.

IV. Administrative Requirements

Under Executive Order 12866,
“Regulatory Planning and Review” (58
FR 51735, October 4, 1993), this action
is not a ““significant regulatory action”
and therefore is not subject to review by
the Office of Management and Budget.
For this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate nor does
it significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
federal government and Indian tribes, as
specified by Executive Order 13175,
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000). This action
also does not have federalism

implications because it will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, “Federalism”
(64 FR 43255, August 10, 1999). This
action merely approves a state rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This rule also is not subject to
Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not a
significant regulatory action under
Executive Order 12866.

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTA), 15 U.S.C. 272,
requires federal agencies to use
technical standards that are developed
or adopted by voluntary consensus to
carry out policy objectives, so long as
such standards are not inconsistent with
applicable law or otherwise
impracticable. In reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Act. Absent a prior
existing requirement for the state to use
voluntary consensus standards, EPA has
no authority to disapprove a SIP
submission for failure to use such
standards, and it would thus be
inconsistent with applicable law for
EPA to use voluntary consensus
standards in place of a SIP submission
that otherwise satisfies the provisions of
the Act. Therefore, the requirements of
section 12(d) of the NTTA do not apply.

As required by section 3 of Executive
Order 12988 (61 FR 4729, February 7,
1996), in issuing this rule, EPA has
taken the necessary steps to eliminate
drafting errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct. EPA
has complied with Executive Order
12630 (53 FR 8859, March 15, 1988) by
examining the takings implications of
the rule in accordance with the
““Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings’ issued under the executive
order, and has determined that the
rule’s requirements do not constitute a
taking. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement

Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 12,
2002. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401 et. seq.

Dated: August 13, 2002.
Bharat Mathur,
Acting Regional Administrator, Region 5.
Title 40 of the Code of Federal
Regulations, chapter I, part 52, is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

2. Section 52.1220 is amended by
adding paragraph (c)(61) to read as
follows:

§52.1220 Identification of plan.
* * * * *
* *x %

(c)

(61) On June 1, 2001, the State of
Minnesota submitted a site-specific
revision to the Minnesota particulate
matter (PM) State Implementation Plan
(SIP) for Metropolitan Council
Environmental Service’s (MCES)
Metropolitan Wastewater Treatment
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Plant located on Childs Road in St. Paul,
Ramsey County, Minnesota.
Specifically, EPA is only approving into
the SIP those portions of the MCES
federally enforceable state operating
permit cited as “Title I Condition: State
Implementation Plan for PM10.” In this
same action, EPA is removing from the
state PM SIP the MCES Administrative
Order previously approved in paragraph
(c)(29) of this section.

(i) Incorporation by reference.

(A) Air Emission Permit No.
12300053-001, issued by the Minnesota
Pollution Control Agency to MCES’s
Metropolitan Wastewater Treatment
Plant at 2400 Childs Road on March 13,
2001, Title I conditions only.

[FR Doc. 02—22977 Filed 9-10-02; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 60
[SIP NO. SD-001-0015; FRL—7374-3]

Approval and Promulgation of Air
Quality Implementation Plans; State of
South Dakota; New Source
Performance Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: On June 30, 2000, the State of
South Dakota submitted a request for
delegation of the New Source
Performance Standards (NSPS) and
requested that the NSPS be removed
from the State Implementation Plan
(SIP). On April 2, 2002, EPA delegated
to the State of South Dakota the
authority to implement and enforce the
NSPS program. Since the State has been
delegated the authority to implement
and enforce the NSPS program, the
intended effect of this action is to
remove the NSPS sections from the SIP
and also update the NSPS “Delegation
Status of New Source Performance
Standards” table. These actions are
being taken under sections 110 and 111
of the Clean Air Act. Other parts of the
June 30, 2000 submittal will be acted on
in a separate notice.

DATES: This final rule is effective
October 11, 2002.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air and Radiation
Program, Environmental Protection
Agency, Region 8, 999 18th Street, Suite
300, Denver, Colorado, 80202. Copies of
the State documents relevant to this
action are available for public
inspection at the South Dakota

Department of Environmental and
Natural Resources, Air Quality Program,
Joe Foss Building, 523 East Capitol,
Pierre, South Dakota 57501.

FOR FURTHER INFORMATION CONTACT:
Laurel Dygowski, EPA, Region 8, (303)
312-6144.

SUPPLEMENTARY INFORMATION: On July
10, 2002, EPA published a notice of
proposed rulemaking (NPR) for the State
of South Dakota. In letters dated January
25, 2002 and April 2, 2002, EPA
delegated to the State of South Dakota
the authority to implement and enforce
the NSPS program. Since the State had
been delegated the authority to
implement and enforce the NSPS
program, the NPR proposed approval of
removing the NSPS sections from the
SIP and updating the NSPS “Delegation
Status of New Source Performance
Standards” table. The January 25, 2002
and April 2, 2002 letters of delegation
were printed in their entirety in the July
10, 2002 (67 FR 45684) document.

I. Final Action

Since the EPA received no comments
on the July 10, 2002 notice of proposed
rulemaking, EPA is approving the
update of the table in 40 CFR 60.4(c),
entitled ‘“Delegation Status of New
Source Performance Standards [(NSPS
for Region VIII]”, to indicate the 40 CFR
part 60 NSPS that are now delegated to
the State of South Dakota.

In addition, EPA is approving the
removal of the NSPS from the SIP. In its
January 30, 2000 submittal, the State
requested that the NSPS be removed
from the SIP. Since the State has been
delegated the authority for the
implementation and enforcement of the
NSPS in 40 CFR part 60, we are
proposing to remove the following
sections from the South Dakota SIP:
74:36:07:01, 74:36:07:02, 74:36:07:03,
74:36:07:04, 74:36:07:05, 74:36:07:06,
74:36:07:07, 74:36:07:07.01, 74:36:07:09,
74:36:07:10, 74:36:07:12, 74:36:07:13,
74:36:07:14, 74:36:07:15, 74:36:07:16,
74:36:07:17, 74:36:07:18, 74:36:07:19,
74:36:07:20, 74:36:07:21, 74:36:07:22,
74:36:07:23, 74:36:07:24, 74:36:07:25,
74:36:07:26, 74:36:07:27, 74:36:07:28,
74:36:07:31, 74:36:07:32, 74:36:07:33,
and 74:36:07:43. The following sections
of Chapter 74:36:07 remain in the SIP:
74:36:07:08, 74:36:07:11* and
74:36:07:29-30.

II. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not

1This rule, however, has been repealed.

subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
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the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 12,
2002. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

40 CFR Part 60

Administrative practice and
procedure, Air pollution control,
Aluminum, Ammonium sulfate plants,
Beverages, Carbon monoxide, Cement
industry, Coal, Copper, Dry cleaners,
Electric power plants, Fertilizers,
Fluoride, Gasoline, Glass and glass
products, Graphic arts industry,
Household appliances, Insulation,
Intergovernmental relations, Iron, Lead,
Lime, Metallic and nonmetallic mineral
processing plants, Metals, Motor
vehicles, Natural gas, Nitric acid plants,
Nitrogen dioxide, Paper and paper
products industry, Particulate matter,
Paving and roofing materials,
Petroleum, Phosphate, Plastics materials
and synthetics, Reporting and
recordkeeping requirements, Sewage
disposal, Steel, Sulfur oxides, Tires,
Urethane, Vinyl, Waste treatment and
disposal, Zinc.

Dated: August 27, 2002.

Jack W. McGraw,
Acting Regional Administrator, Region 8.

40 CFR part 52, of chapter I, title 40
is amended as follows:

PART 52—[AMENDED]

Subpart QQ—South Dakota

2. A new §52.2185 is added to read
as follows:

§52.2185 Change to approved plan.

South Dakota Air Pollution Control
Program Chapter 74:36:07, New Source
Performance Standards, is removed
from the approved plan, except for
sections 74:36:07:08, 74:36:07:11 and
74:36:07:29-30. On April 2, 2002, we
issued a letter delegating responsibility
for all sources located, or to be located,
in the State of South Dakota subject to
the specified NSPS in 40 CFR part 60.
See the table in 40 CFR 60.4 for the
delegation status of NSPS to the State of
South Dakota.

PART 60—[AMENDED)]

1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401, 7411, 7414,
7416, and 7601 as amended by the Clean Air
Act Amendments of 1990, Pub. L. 101-549,
104 Stat. 2399 (November 15, 1990; 402, 409,
415 of the Clean Air Act as amended, 104
Stat. 2399, unless otherwise noted).

Subpart A—General Provisions

2. Section 60.4 is amended by revising
the column heading for “SD” in the
table entitled ‘“Delegation Status of New
Source Performance Standards [(NSPS)
for Region VIII]” in paragraph (c) to read
as follows:

§60.4 Address.

challenged later in proceedings to 1. The authority citation for part 52 * * * T
enforce its requirements. (See section continues to read as follows: (c) * * *
307(b)(2).) Authority: 42 U.S.C. 7401 et seq.
DELEGATION STATUS OF NEW SOURCE PERFORMANCE STANDARDS
[(NSPS) for Region VIII]
Subpart CcO MT ND SD uT?! WY
* * * * * * *

* Indicates approval of State regulation.

1|ndicates approval of State Regulation as part of the State Implementation Plan (SIP).

[FR Doc. 02—22976 Filed 9-10-02; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2002-0141 FRL-7187-2]

lodosulfuron-Methyl-Sodium; Pesticide
Tolerance

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerances for residues of iodosulfuron-
methyl-sodium, methyl 4-iodo-2-[3-(4-
methoxy-6-methyl-1,3,5 triazin-2-
yl)ureidosulfonyl]benzoate, sodium salt,
in or on corn, field, grain; corn, field,
forage; and corn, field, stover. Aventis
CropScience USA LP requested this
tolerance under the Federal Food, Drug,
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and Cosmetic Act, as amended by the
Food Quality Protection Act of 1996.

DATES: This regulation is effective
September 11, 2002. Objections and
requests for hearings, identified by
docket ID number OPP-2002-0141 must
be received on or before November 12,
2002.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please
follow the detailed instructions for each
method as provided in Unit VI. of the
SUPPLEMENTARY INFORMATION. To ensure
proper receipt by EPA, your objections
and hearing requests must identify
docket ID number OPP-2002-0141 in
the subject line on the first page of your
response.

FOR FURTHER INFORMATION CONTACT: By
mail: Joanne I. Miller, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave.,
NW.,Washington, DC 20460; telephone
number: (703) 305—6224; e-mail address:
Miller.Joanne@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does This Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

Examples of poten-
Categories lgﬁégs tially affected enti-
ties
Industry 111 Crop production
112 Animal production
311 Food manufacturing
32532 Pesticide manufac-
turing

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in the table could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether or not this action might apply
to certain entities. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Additional
Information, Including Copies of this
Document and Other Related
Documents?

1. Electronically.You may obtain
electronic copies of this document, and
certain other related documents that
might be available electronically, from
the EPA Internet Home Page at http://
www.epa.gov/. To access this document,
on the Home Page select “Laws and
Regulations,” “Regulations and
Proposed Rules,” and then look up the
entry for this document under the
“Federal Register—Environmental
Documents.” You can also go directly to
theFederal Register listings at http://
www.epa.gov/fedrgstr/. A frequently
updated electronic version of 40 CFR
part 180 is available at http://
www.access.gpo.gov/nara/cfr/
cfrhtml_00/Title_40/40cfr180_00.html, a
beta site currently under development.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
www.epa.gov/opptsfrs/home/
guidelin.htm.

2. In person. The Agency has
established an official record for this
action under docket ID number OPP—
2002—-0141. The official record consists
of the documents specifically referenced
in this action, and other information
related to this action, including any
information claimed as Confidential
Business Information (CBI). This official
record includes the documents that are
physically located in the docket, as well
as the documents that are referenced in
those documents. The public version of
the official record does not include any
information claimed as CBI. The public
version of the official record, which
includes printed, paper versions of any
electronic comments submitted during
an applicable comment period is
available for inspection in the Public
Information and Records Integrity
Branch (PIRIB), Rm. 119, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The PIRIB telephone number
is (703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of January 24,
2001 (66 FR 7644) (FRL-6758-9), EPA
issued a notice pursuant to section 408
of the Federal Food, Drug, and Cosmetic
Act (FFDCA), 21 U.S.C. 3464, as
amended by the Food Quality Protection
Act of 1996 (FQPA) (Public Law 104—
170), announcing the filing of a
pesticide petition (PP F6160) by Aventis
CropScience USA LP, P.O. Box 12014,

2 T.W. Alexander Drive, Research

Triangle Park, NC 27709. This notice
included a summary of the petition
prepared by Aventis CropScience, the
registrant. There were no comments
received in response to the notice of
filing.

The petition requested that 40 CFR
180.580 be amended by establishing
tolerances for residues of the herbicide
iodosulfuron-methyl-sodium, methyl 4-
iodo-2-[3-(4-methoxy-6-methyl-1,3,5
triazin-2-yl)ureidosulfonyl]benzoate,
sodium salt, in or on corn, field, grain
at 0.03 part per million (ppm); corn,
field, forage at 0.05 ppm; and corn,
field, stover at 0.05 ppm.

Section 408(b)(2)(A)(@) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ““safe.”
Section 408(b)(2)(A)(ii) defines ‘“‘safe” to
mean that “there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue * * *.”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of and to make a determination
on aggregate exposure, consistent with
section 408(b)(2), for a tolerance for
residues of iodosulfuron-methyl-sodium
on corn, field, grain at 0.03 ppm; corn,
field, stover at 0.05 ppm; and corn,
field, forage at 0.05 ppm. EPA’s
assessment of exposures and risks
associated with establishing the
tolerance follows.
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A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also

considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by iodosulfuron-

methyl-sodium are discussed in the
following Table 1 as well as the no
observed adverse effect level (NOAEL)
and the lowest observed adverse effect
level (LOAEL) from the toxicity studies
reviewed.

TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER TOXICITY

Guideline No.

Study type

Results

870.3100

90-Day oral toxicity ro-
dents-rat

NOAEL = 67 mg/kg/day in males, 74 mg/kg/day in females.
LOAEL = 347 mg/kg/day in males, 388 mg/kg/day in females based on reduced
body weight and overall body weight gains in both sexes

870.3100

90-Day oral toxicity ro-
dents-mouse

NOAEL = 119 mg/kg/day in males, Not observed in females
LOAEL = 332 mg/kg/day in males, 139 mg/kg/day
hepatotoxicity

in females based on

870.3150

90-Day oral toxicity non-
rodents-dog

NOAEL = 8.1 mg/kg/day in males, 8.4 mg/kg/day infemales.

LOAEL = 49 mg/kg/day in males, 51 mg/kg/day in females based on changes in he-
matology, microscopic pathology of the bone marrow and spleen (females), clin-
ical chemistry (males)

870.3700

Prenatal developmental in
rodents-rat

Maternal: NOAEL = 315 mg/kg/day

LOAEL = 1,000 mg/kg/day based on increased salivation
Developmental: NOAEL = 315 mg/kg/day

LOAEL =1,000 mg/kg/day based on delayed ossification

870.3700

Prenatal developmental in
nonrodents-rabbit

Maternal: NOAEL = 400 mg/kg/day (HDT)
LOAEL = Not observed

Developmental: NOAEL = 400 mg/kg/day (HDT)
LOAEL = Not observed

870.3800

Reproduction and fertility
effects-rat

Parental/Systemic NOAEL = 346 mg/kg/day in males, 390 mg/kg/day in females
(HDT).

LOAEL = not established.

Reproductive NOAEL = 346 mg/kg/day in males, 390 mg/kg/day in females (HDT).

LOAEL = not established.

Offspring NOAEL = 34.2 mg/kg/day in males, 39.7 mg/kg/day in females.

LOAEL = 346 mg/kg/day in males, 390 mg/kg/day in females (HDT) based on pup
mortality.

870.4100

Chronic toxicity-dogs

NOAEL = 41.8 mg/kg/day in males, 7.25 mg/kg/day in females
LOAEL = Not Established in males, 43.7 mg/kg/day in females based on gross and
histopathologic changes observed in the hematopoietic system.

870.4300

Chronic/carcinogenicity-
rats

NOAEL = 29.7 mg/kg/day in males, 39.1 mg/kg/day in females.

LOAEL = 331 mg/kg/day in males and 452 mg/kg/day in females based on reduced
body weight and body weight gains in males and on reduced body weight, body
weight gains and food efficiency in females.

No evidence of carcinogenicity.

870.4300

Carcinogenicity-mice

NOAEL = 54.2 mg/kg/day in males, 57.6 mg/kg/day in females.

LOAEL = 279 mg/kg/day in males, 277 mg/kg/day in females based on increased
liver weights and histopathological changes in the liver.

No evidence of carcinogenicity at doses tested.

870.5100

Gene mutation

Non-mutagenic when tested up to 5000 ug/plate, in presence and absence of meta-
bolic activation, in S. typhimurium strains TA98, TA100, TA1535 and TA1537 and
E.coli strain WP2uvra.

870.5300

Gene mutation

Negative for induction of forward mutation at the HPRT locus in Chinese hamster
V79 lung fibroblasts, in the presence or absence of S9-activation at doses up to
limit of solubility (2649 Fg/mL).

870.5375

Chromosome aberration

Did not induce structural chromosome aberration in Chinese hamster lung (V79) cell
cultures in the presence and absence of activation up to cytotoxic concentrations.

870.5385

Chromosomal aberration

Non-mutagenic in NMRI mouse bone marrow micronucleus chromosomal aberra-
tions assay up to the limit dose (2,000 mg/kg).
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxicITyY—Continued

Results

No evidence that unscheduled DNA synthesis was induced by iodosulfuron-methyl,

as determined by radioactive tracer procedures nuclear silver grain counts.
lodosulfuron-methyl was tested up to cytotoxic concentrations ($3,000 pg/mL).
UDS activity was assessed at 0.01 to 1,000 pg/mL.

Total recovery of the administered dose was 95.9-102.4% for all treatment groups.

No radioactivity was detected in exhaled air or organic volatiles. Elimination of ra-
dioactivity occurred primarily in the urine, mostly within 24 hours of dosing, and
was essentially complete within 3 days of dosing. Overall urinary excretion ac-
counted for 78.5% and 85.8% of the dose for males and females, respectively,
and fecal elimination accounted for 19.2% and 10.1% of the dose, respectively. By
3 days post-dose, <0.5% of the dose remained in the blood and tissues of both
sexes of rats from the low- and high-dose groups.

Rats excreted the majority of the dose as unchanged parent via the urine (48.7-

86.3% dose) or feces (1.1-11.1% dose). Minor routes of metabolism for
iodosulfuron-methy!l included hydrolysis of the methylester to form 4-iodo-2-[3-(4-
methoxy-6-methyl-1,3,5-triazin-2-yl)ureidosulfonyl] benzoic acid (AE F145740; 0.9-
4.5% dose); O-demethylation of the triazine ring to form methyl 2-[3-(4-hydroxy-6-
methyl-1,3,5-triazin-2-yl)ureidosulfonyl]-4-iodobenzoate (AE F148741; 1.5-8.2%
dose); or hydroxylation of the methyl group on the triazine ring to form methyl 2-
[3-(4-hydroxymethyl-6-methoxy-1,3,5-triazin-2-yl)ureidosulfonyl]-4-iodobenzoate
(AE F168532; 0.3-6.6% dose). Each of these minor metabolites was present in
both the urine and feces. The remaining metabolites each accounted for <3% of
the dose.

Within 72 hours of oral dosing, 90-94% of the dosed radioactivity was recovered in

the excrement and cage wash of both dose groups. Renal excretion accounted for
64-74% of the dose and elimination in the feces accounted for 14-17% of the ra-
dioactive dose. Most of the dose was excreted within 24 hours. Quantitative RP-
HPLC analyses isolated up to 6 distinct radioactive components in urine and
feces. The major isolated fraction was the parent: urine (54-61% dose) and feces
(8-11%).

In the rat, the major isolated fraction was also the parent, while the major metabolite

was AE F145741. The metabolites identified in the dog were consistent with those
identified in the rats.

Guideline No. Study type
870.5550 Other genotoxicity
870.7485 Metabolism and phar-

macokinetics-rat
870.7485 Metabolism and phar-

macokinetics-dog
870.7600 Dermal penetration-rat

For both the low- and high-dose groups, dermal penetration of radioactivity was low

(< 2% dose) at exposure intervals up to 8 hours. Absorption increased slightly with
duration of exposure in the low-dose group, increasing from 0.019% of the dose
(0.043 Fg/cm?2) at 3 hours to 0.69% of the dose (0.159 Fg/cm?) at 8 hours. How-
ever, a similar trend was not observed in the high-dose group, as the maximum

absorption was observed at the 5-hour exposure (1.60% dose, 6.02 Fg/cm?).

B. Toxicological Endpoints

The dose at which the NOAEL from
the toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified the LOAEL is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns. An UF of 100 is
routinely used, 10X to account for
interspecies differences and 10X for
intra species differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RID or chronic RfD) where

the RID is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor is
retained due to concerns unique to the
FQPA, this additional factor is applied
to the RfD by dividing the RfD by such
additional factor. The acute or chronic
Population Adjusted Dose (aPAD or
cPAD) is a modification of the RiD to
accommodate this type of FQPA Safety
Factor.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to
account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of
the NOAEL to exposures (margin of
exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology

(Q*) is the primary method currently
used by the Agency to quantify

carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x 106 or one
in a million). Under certain specific
circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are
not expected. The point of departure is
typically a NOAEL based on an
endpoint related to cancer effects
though it may be a different value
derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOEcancer = point
of departure/exposures) is calculated. A
summary of the toxicological endpoints
for iodosulfuron-methyl-sodium used
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for human risk assessment is shown in

the following Table 2:

TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR |IODOSULFURON-METHYL-SODIUM FOR USE IN
HUMAN RISK ASSESSMENT

Exposure scenario

Dose used in risk assess-
ment, UF

FQPA SF and level of con-
cern for risk assessment

Study and toxicological effects

Acute dietary for general popu-
lation

NOAEL= 315 mg/kg/day
UF =100
aRfD = 3.15 mg/kg/day

FQPA SF = 10x
aPAD = 0.31 mg/kg/day

Developmental Toxicity in Rats

Based on increased salivation seen in dams on
day one and throughout the dosing period at
the high dose of 1,000 mg/kg/day

(LOAEL, Maternal)

Chronic dietary all populations

NOAEL = 7.3 mg/kg/day
UF =100
cRfD = 0.073 mg/kg/day

FQPA SF= 10
cPAD = 0.007 mg/kg/day

Chronic Oral Toxicity diet - dog

Based on gross and histopathologic changes
observed in the hematopoietic system seen
at 1,200 ppm (LOAEL 43.7 mg/kg/day)

Incidental oral short-term (1-30
days)

Oral NOAEL = 49 mg/kg/
day

FQPA SF= 10
LOC for MOE = 1,000
(residential)

Subchronic Oral Toxicity diet - dog

Based on alterations in hematological param-
eters and changes in clinical chemistry seen
at 4 week observation period at a dose level
of 301 mg/kg/day (HDT)

Incidental oral, intermediate-
term (30 days-6 months)

Oral NOAEL= 8.1 mg/kg/
day

FQPA SF= 10
LOC for MOE = 1,000
(residential)

Subchronic Oral Toxicity diet - dog

Based on changes in hematology (males and
females), microscopic pathology of the bone
marrow (males and females) and spleen (fe-
males), and clinical chemistry (males) seen
at termination at a dose level of 49 mg/kg/
day (LOAEL)

Dermal short-term (1-30 days)

Oral NOAEL= 49 mg/kg/
day

dermal absorption factor
2%

LOC for MOE = 1,000
(residential)

LOC for MOE = 100
(occupational)

Subchronic Oral Toxicity diet - dog.

Based on alterations in hematological param-
eters and changes in clinical chemistry seen
at 4 week observation period at a dose level
of 301 mg/kg/day (HDT)

Dermal, intermediate-term (30
days-6 months)

Oral NOAEL= 8.1 mg/kg/
day

dermal absorption factor
2%

LOC for MOE = 1,000
(residential)

LOC for MOE = 100
(occupational)

Subchronic Oral Toxicity diet - dog

Based on changes in hematology (males and
females), microscopic pathology of the bone
marrow (males and females) and spleen (fe-
males), and clinical chemistry (males) seen
at termination at a dose level of 49 mg/kg/
day (LOAEL)

Dermal, long-term (6 months-life
time)

Oral NOAEL= 7.3 mg/kg/
day

dermal absorption factor
2%

LOC for MOE = 1,000
(residential)

LOC for MOE = 100
(occupational)

Chronic Oral Toxicity diet - dog

Based on gross and histopathologic changes
observed in the hematopoietic system seen
at 1,200 ppm (LOAEL 43.7 mg/kg/day)

Inhalation, short-term (1-30
days)

Oral NOAEL= 49 mg/kg/
day

inhalation absorption factor
100%

LOC for MOE = 1,000
(residential)

LOC for MOE = 100
(occupational)

Subchronic Oral Toxicity diet - dog

Based on alterations in hematological param-
eters and changes in clinical chemistry seen
at 4 week observation period at a dose level
of 301 mg/kg/day (HDT)

Inhalation, intermediate-term (30
days-6 months)

Oral NOAEL= 8.1 mg/kg/
day

inhalation absorption factor
100%

LOC for MOE = 1,000
(residential)

LOC for MOE = 100
(occupational)

Subchronic Oral Toxicity diet - dog

Based on changes in hematology (males and
females), microscopic pathology of the bone
marrow (males and females) and spleen (fe-
males), and clinical chemistry (males) seen
at termination at a dose level of 49 mg/kg/
day (LOAEL)

Inhalation, Long-term (6 months-
life time)

Oral NOAEL= 7.3 mg/kg/
day

inhalation absorption factor
100%

LOC for MOE = 1,000
(residential)

LOC for MOE = 100
(occupational)

Chronic Oral Toxicity diet - dog

Based on gross and histopathologic changes
ST observed in the hematopoietic system
seen at 1,200 ppm (LOAEL 43.7 mg/kg/day)

The reference to the FQPA Safety Factor refers to any additional safety factor retained due to concerns unique to the FQPA.
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C. Exposure Assessment

1. Dietary exposure from food and
feed uses. This is the first request for an
iodosulfuron-methyl-sodium
registration to establish tolerances for
the residues of iodosulfuron-methyl-
sodium, in or on a variety of raw
agricultural commodities. Metsulfuron-
methyl (registered active ingredient; PC
code 122010) has been identified as a
residue of concern in drinking water as
a result of iodosulfuron-methyl-sodium
application (metsulfuron-methyl was
not identified as a residue of concern in
cereal grains or livestock). Since
metsulfuron-methyl had not undergone
a full review by the EPA at the time the
iodosulfuron-methyl-sodium risk
assessment was completed, it was
assumed that the doses and endpoints
identified for iodosulfuron-methyl-
sodium were applicable to metsulfuron-
methyl. This assumption was
considered appropriate based on
structural activity relationship (both are
sulfonylureas), and the fact that
metsulfuron-methyl is a predominant
metabolite of iodosulfuron-methyl-
sodium in soil in drinking water.
Recently, metsulfuron-methyl has
undergone a full review by EPA. In all
instances, excluding short-term
inhalation and incidental oral, the
metsulfuron-methyl endpoints were
greater than those identified for
iodosulfuron-methyl-sodium. No acute
dietary endpoint was selected for
metsulfuron-methyl. Since metsulfuron-
methyl was considered toxicologically
equivalent to iodosulfuron-methyl-
sodium for risk assessment purposes,
the dietary and residential analyses
included all registered and proposed
uses for iodosulfuron-methyl-sodium
and metsulfuron-methyl. Additionally,
the iodosulfuron-methyl-sodium risk
assessment incorporated a 10X FQPA
safety factor (metsulfuron-methyl has a
1X FQPA safety factor). Therefore, this
assessment is considered highly
conservative. The nature of
metsulfuron-methyl residues in/on
cereal grains (residues of concern -
metsulfuron-methyl and its 4 hydroxy
metabolite) and ruminants (residues of
concern - metsulfuron-methyl) have
been determined and tolerances have
been established in/on barley, grass,
sugarcane, wheat, sorghum, milk and in
the fat, meat, meat byproducts, and
kidney of cattle, goats, hogs, horses, and
sheep ranging from 0.05 - 20 ppm (40
CFR 180.428). Based on data from the
ruminant and poultry metabolism
studies, in which a cow and hens were
dosed at 179x and 333x the MTDB,
respectively, there is no reasonable
expectation that finite residues of

iodosulfuron-methyl-sodium will occur
in livestock commodities (40 CFR
180.6(a)(3)). Therefore, livestock feeding
studies and tolerances for livestock
commodities were not performed. If the
use of iodosulfuron-methyl-sodium is
expanded in the future to include other
livestock feed items, the need for
feeding studies will be reevaluated. Risk
assessments were conducted by EPA to
assess dietary exposures from
iodosulfuron-methyl-sodium in food as
follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a 1 day
or single exposure. The Dietary
Exposure Evaluation Model (DEEM™)
analysis evaluated the individual food
consumption as reported by
respondents in the USDA 1989-1992
nationwide Continuing Surveys of Food
Intake by Individuals (CSFII) and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the acute
exposure assessments: The acute
analysis was performed for the general
U.S. population and all population
subgroups using existing and
recommended tolerance level residues,
100% crop treated information, and
DEEM™ default processing factors for
all iodosulfuron-methyl-sodium and
metsulfuron-methyl registered and
proposed commodities.

ii. Chronic exposure. In conducting
this chronic dietary risk assessment the
DEEMT™ analysis evaluated the
individual food consumption as
reported by respondents in the USDA
1989-1992 nationwide CSFII and
accumulated exposure to the chemical
for each commodity. The following
assumptions were made for the chronic
exposure assessments: The chronic
analysis was performed for the general
U.S. population and all population
subgroups using existing and
recommended tolerance level residues,
100% crop treated information, and
DEEM™ default processing factors for
all iodosulfuron-methyl-sodium and
metsulfuron-methyl registered and
proposed commodities.

iii. Cancer. The mouse
carcinogenicity study was negative as
was the carcinogenicity study
conducted in rats. Iodosulfuron-methyl-
sodium was negative for mutagenicity in
various assays. Furthermore, registered
sulfonyl urea compounds (structurally
similar compounds) have been found to
be non-carcinogenic. The maximum
dose, however, was not achieved for the
mouse cancer study for iodosulfuron-
methyl-sodium; thus, EPA has requested

a new carcinogenicity study in mice as
confirmatory data.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
iodosulfuron-methyl-sodium and
metsulfuron-methyl in drinking water.
Because the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
iodosulfuron-methyl-sodium and
metsulfuron-methyl.

The Agency uses the First Index
Reservoir Screening Tool (FIRST) or the
Pesticide Root Zone/Exposure Analysis
Modeling System (PRZM/EXAMS), to
produce estimates of pesticide
concentrations in an index reservoir.
The Screening Concentrations in
Ground Water (SCI-GROW) model is
used to predict pesticide concentrations
in shallow ground water. For a
screening-level assessment for surface
water EPA will use FIRST (a tier 1
model) before using PRZM/EXAMS (a
tier 2 model). The FIRST model is a
subset of the PRZM/EXAMS model that
uses a specific high-end runoff scenario
for pesticides. While both FIRST and
PRZM/EXAMS incorporate an index
reservoir environment, the PRZM/
EXAMS model includes a percent crop
area factor as an adjustment to account
for the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
coarse screen for sorting out pesticides
for which it is highly unlikely that
drinking water concentrations would
ever exceed human health levels of
concern.

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %RfD or %PAD.
Instead drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOGCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
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residential uses. Since DWLOCs address
total aggregate exposure to
iodosulfuron-methyl-sodium and
metsulfuron-methyl, they are further
discussed in the aggregate risk sections
see section E.

Based on the PRZM/EXAMS and SCI-
GROW models, the EECs of
iodosulfuron-methyl-sodium and
metsulfuron-methyl for acute exposures
are estimated to be 1.43 parts per billion
(ppb) for surface water and 0.105 ppb
for ground water. The EECs for chronic
exposures are estimated to be 0.338 ppb
for surface water and 0.105 ppb for
ground water.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Iodosulfuron-methyl-sodium is not
registered for use on any sites that
would result in residential exposure.
However, metsulfuron-methyl is
currently registered for use on the
following residential non-dietary site(s):
Golf courses and residential turfgrass.
Based on the use pattern, potential
residential exposure scenarios include:

» Golfer post-application exposure
(adult and adolescent)

* Non-dietary ingestion (toddler
hand-to-mouth, object-to-mouth, soil
ingestion)

» Dermal post-application exposure
to turfgrass (adult and toddler)

All MOEs calculated for residential
post-application exposures do not
exceed the HED’s levels of concern for
the respective exposure scenarios
(MOEs<1,000).

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information” concerning the cumulative
effects of a particular pesticide’s
residues and “other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
iodosulfuron-methyl-sodium and
metsulfuron-methyl have a common
mechanism of toxicity with other
substances or how to include these
pesticides in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, iodosulfuron-
methyl-sodium and metsulfuron-methyl
do not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this

tolerance action, therefore, EPA has not
assumed that iodosulfuron-methyl-
sodium and metsulfuron-methyl have a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the final rule for
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997).

D. Safety Factor for Infants and
Children

1. In general. FFDCA section 408
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans.

2. Prenatal and postnatal sensitivity.
There is evidence for both quantitative
and qualitative increased susceptibility
in the multi-generation rat reproduction
study. While no parental toxicity was
seen at the HDT (346 mg/kg/day), off-
spring toxicity was manifested as
reduced pup viability (death on Day 0
in F», LOAEL 346 mg/kg/day; NOAEL
34 mg/kg/day). Similarly, there is
evidence for qualitative increase in
susceptibility in the rat developmental
toxicity study where delayed
ossification was observed in the fetuses
of dams that exhibited minimal
maternal toxicity (salivation; maternal
and developmental LOAEL 1,000 mg/
kg/day and NOAEL 315 mg/kg/day).
Maternal and developmental LOAELs
were not established in the non-rodent
(rabbit) developmental toxicity study
(HDT 400 mg/kg/day; study is classified
as unacceptable/not upgradable due to
inadequate dosing). Therefore,
susceptibility of the offspring could not
be addressed in this species.

3. Conclusion. There is a complete
toxicity data base for iodosulfuron-
methyl-sodium. EPA concluded that the
FQPA safety factor be retained at 10x for
iodosulfuron-methyl-sodium for the
following weight-of-evidence
considerations: There is qualitative
evidence of increased susceptibility
following in utero exposure to
iodosulfuron-methyl-sodium in the rat
developmental toxicity study; there is

quantitative and qualitative evidence of
increased susceptibility following
prenatal/postnatal exposure to
iodosulfuron-methyl-sodium in the 2—
generation reproduction study in rats;
susceptibility could not be assessed in
the non-rodent (rabbit) developmental
study since the doses tested in this
study were considered to be inadequate
(this study is classified as
unacceptable); there is a data gap for an
acute neurotoxicity study conducted in
adult rats required to confirm and
characterize the signs of neurotoxicity
observed in the 90-day dog study and
the rat developmental toxicity study;
and the requirement for a
developmental neurotoxicity study
(DNT) with iodosulfuron-methyl-
sodium is “reserved” pending the
results of the acute neurotoxicity study.

E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water (EECs). DWLOC values are not
regulatory standards for drinking water.
DWLOC:s are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water [e.g., allowable chronic water
exposure (mg/kg/day) = cPAD —
(average food + residential exposure).
This allowable exposure through
drinking water is used to calculate a
DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the Office of Water are used
to calculate DWLOCs: 2L/70 kg (adult
male), 2L/60 kg (adult female), and 1L/
10 kg (child). Default body weights and
drinking water consumption values vary
on an individual basis. This variation
will be taken into account in more
refined screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOGCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.

When EECs for surface water and
ground water are less than the
calculated DWLOCs, OPP concludes
with reasonable certainty that exposures
to the pesticide in drinking water (when
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considered along with other sources of
exposure for which OPP has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because OPP considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, OPP will reassess the potential

impacts of residues of the pesticide in
drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food to iodosulfuron-
methyl-sodium and metsulfuron-methyl
will occupy 1% of the aPAD for the U.S.
population, <1% of the aPAD for
females 13 years and older, 1% of the

aPAD for all infants and 1% of the aPAD
for children (1-6 years old). In addition,
there is potential for acute dietary
exposure to iodosulfuron-methyl-
sodium and metsulfuron-methyl in
drinking water. After calculating
DWLOCs and comparing them to the
EECs for surface and ground water, EPA
does not expect the aggregate exposure
to exceed 100% of the aPAD, as shown

in the following Table 3:

TABLE 3.—AGGREGATE RISK ASSESSMENT FOR ACUTE EXPOSURE TO |ODOSULFURON-METHYL-SODIUM AND

METSULFURON-METHYL

Surface Ground Acute
Population subgroup aPAkDg)(mg/ %)F%I(D)Q)D water EEC water EEC DWLOC

(ppb) (ppb) (ppb)
U.S. population—all seasons 0.315 1 1.42 0.105 11,000
All Infants (<1 year old) 0.315 1 1.42 0.105 3,100
Children (1-6 years old) 0.315 1 1.42 0.105 3,100
Children (7-12 years old) 0.315 1 142 0.105 3,100
Females (13-50 years old) 0.315 <1 1.42 0.105 9,400
Males (13-19 years old) 0.315 1 1.42 0.105 11,000
Males (20+ years old) 0.315 <1 142 0.105 11,000
Seniors (55+ years old) 0.315 <1 1.42 0.105 11,000

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to iodosulfuron-methyl-
sodium and metsulfuron-methyl from
food will utilize 10% of the cPAD for
the U.S. population, 12% of the cPAD
for all infants and 29% of the cPAD for
children (1-6 years old). There are no

residential uses for iodosulfuron-
methyl-sodium and metsulfuron-methyl
that result in chronic residential
exposure. Based on the use pattern,
chronic residential exposure to residues
of iodosulfuron-methyl-sodium and
metsulfuron are not expected. In
addition, there is potential for chronic
dietary exposure to iodosulfuron-

methyl-sodium and metsulfuron-methyl
in drinking water. After calculating
DWLOGs and comparing them to the

EECs for surface and ground water, EPA
does not expect the aggregate exposure
to exceed 100% of the cPAD, as shown

in the following Table 4:

TABLE 4.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO |IODOSULFURON-METHYL-SODIUM

AND METSULFURON-METHYL

Surface Ground Chronic
Population subgroup CFIZGI/%;;QI O/EF%Z’:;‘;D water EEC | water EEC DWLOC
(ppb) (ppb) (ppb)

U.S. population 0.0073 10 0.338 0.105 230
All Infants (<1 year old) 0.0073 12 0.338 0.105 65
Children (1-6 years old) 0.0073 29 0.338 0.105 52
Children (7-12 years old) 0.0073 17 0.338 0.105 61
Females (13-50 years old) 0.0073 7 0.338 0.105 200
Males (13-19 years old) 0.0073 11 0.338 0.105 240
Males (20+ years old) 0.0073 7 0.338 0.105 240
Seniors (55+ years old) 0.0073 6 0.338 0.105 240

3. Short-term risk. Iodosulfuron-
methyl-sodium is not registered for use
on any sites that would result in

residential exposure. However, for the
purposes of this assessment,
iodosulfuron-methyl-sodium and

metsulfuron-methyl are being

considered toxicologically equivalent.
Metsulfuron-methyl is currently
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registered for use that could result in
short-term residential exposure. Since a
common toxicological effect was
identified when assessing short-term
oral and dermal exposures (alterations
in hematology and clinical chemistry
parameters), the aggregate short-term
assessment considered exposure from
food (chronic dietary), water, and
residential uses (oral and dermal). The
short-term oral and dermal endpoints
were based on the same study, and
therefore can be aggregated.

Using the exposure assumptions
described in this unit for short-term

exposures, EPA has concluded that food
and residential exposures aggregated
result in aggregate MOEs of 5.6e+05 for
all U.S. populations, 2.5e+05 for all
infants (<1 year old), 1.5e+05 for
children (1-6 years old), 2.1e+05 for
children (7-12 years old), 7.7e+05 for
females (13-50 years old), 5.1e+05 for
males (13-19 years old), 7.4e+05 for
males (20+ years old), and 8.4e+05 for
seniors (55+ years old). These aggregate
MOEs do not exceed the Agency’s level
of concern. In addition, short-term
DWLOCs were calculated and compared
to the EECs for average exposure of

iodosulfuron-methyl-sodium and
metsulfuron-methyl in ground and
surface water. DWLOCs were then
calculated using the following default
body weights and drinking water
consumption figures: 70 kg/2L (adult
male), 60 kg/2L (adult female) and 10
kg/1L (infant/child). After calculating
DWLOGs and comparing them to the
EEGs for surface and ground water, EPA
does not expect short-term aggregate
exposure to exceed the Agency’s level of
concern, as shown in the following
Table 5:

TABLE 5.—AGGREGATE RISK ASSESSMENT FOR SHORT-TERM EXPOSURE TO |ODOSULFURON-METHYL-SODIUM AND

METSULFURON-METHYL

,\’;‘l‘ggEre(ggged Aggregate Surface Ground Short-term
Population subgroup + residen- level of con- | water EEC | water EEC DWLOC
tial) cern (LOC) (ppb) (ppb) (ppb)
U.S. population—all 5.6e+05 1,000 0.338 0.105 1.7e+03
All infants (<1 year old) 2.5e+05 1,000 0.338 0.105 4.7e+02
Children (1-6 years old) 1.5e+05 1,000 0.338 0.105 4.6e+02
Children (7-12 years old) 2.1e+05 1,000 0.338 0.105 4.7e+02
Females (13-50 years old) 7.7e+05 1,000 0.338 0.105 1.5e+03
Males (13-19 years old) 5.1e+05 1,000 0.338 0.105 1.7e+03
Males (20+ years old) 7.4e+05 1,000 0.338 0.105 1.7e+03
Seniors (55+ years old) 8.4e+05 1,000 0.338 0.105 1.7e+03

4. Intermediate-term risk.
Iodosulfuron-methyl-sodium is not
registered for use on any sites that
would result in residential exposure.
However, for the purposes of this
assessment, iodosulfuron-methyl-
sodium and metsulfuron-methyl are
being considered toxicologically
equivalent. Metsulfuron-methyl is
currently registered for use that could
result in intermediate-term residential
exposure. Therefore, the aggregate
intermediate-term assessment
considered exposure from food (chronic
dietary), water, and residential uses.

Using the exposure assumptions
described in this unit for intermediate-
term exposures, EPA has concluded that
food and residential exposures
aggregated result in aggregate MOEs of
1.1e+04 for all U.S. populations,
9.6e+03 and all infants (<1 year old),
3.9e+03 for children (1-6 years old),
6.6e+03 for children (7-12 years old),
1.7e+04 for females (13-50 years old),
1.0e+04 for males (13-19 years old),
1.7e+04 for males (20+ years old), and
2.0e+04 for seniors (55+ years old).

These aggregate MOEs do not exceed the

Agency'’s level of concern for food and
residential uses. In addition,

intermediate-term DWLOGCs were
calculated and compared to the EECs for
chronic exposure of iodosulfuron-
methyl-sodium and metsulfuron-methyl
in ground and surface water. DWLOCs
were then calculated using the
following default body weights and
drinking water consumption figures:
70kg/2L (adult male), 60kg/2L (adult
female) and 10kg/1L (infant/child).
After calculating DWLOCs and
comparing them to the EECs for surface
and ground water, EPA does not expect
intermediate-term aggregate exposure to
exceed the Agency’s level of concern, as
shown in the following Table 6:

TABLE 6.—AGGREGATE AGGREGATE RISK ASSESSMENT FOR INTERMEDIATE-TERM EXPOSURE TO |ODOSULFURON-METHYL-

SODIUM AND METSULFURON-METHYL

Inter-
I\fl‘(%%r?ggtc?d Aggregate Surface Ground mediate-
Population subgroup + residen- level of con- | water EEC water EEC term
tial) cern (LOC) (ppb) (ppb) DWLOC
(ppb)
U.S. population—all 1.1e+04 1,000 0.338 0.105 2.6e+02
All infants (<1 year old) 9.6e+03 1,000 0.338 0.105 7.3e+01
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TABLE 6.—AGGREGATE AGGREGATE RISK ASSESSMENT FOR INTERMEDIATE-TERM EXPOSURE TO |ODOSULFURON-METHYL-
SODIUM AND METSULFURON-METHYL—Continued

Inter-
nﬁggEr?ggtoed Aggregate Surface Ground mediate-
Population subgroup + residen- level of con- | water EEC | water EEC term
tial) cern (LOC) (ppb) (ppb) DWLOC
(ppb)
Children (1-6 years old) 3.9e+03 1,000 0.338 0.105 6.0e+01
Children (7-12 years old) 6.6e+03 1,000 0.338 0.105 6.9e+01
Females (13-50 years old) 1.7e+04 1,000 0.338 0.105 2.3e+02
Males (13-19 years old) 1.0e+04 1000 0.338 0.105 2.6e+02
Males (20+ years old) 1.7e+04 1,000 0.338 0.105 2.7e+02
Seniors (55+ years old) 2.0e+04 1,000 0.338 0.105 2.7e+02

5. Aggregate cancer risk for U.S.
population. Given the available data, it
is likely that iodosulfuron-methyl-
sodium does not pose a cancer risk to
humans. To date, cancer studies have
proven negative and metsulfuron-
methyl is classified as Group E (not
likely human carcinogen) by Agency.
Other registered sulfonyl urea
compounds have also been found to be
non-carcinogenic. There is some
uncertainty here, however, due to the
failure to test at a high enough dose in
the mouse study. Nonetheless, given the
following considerations, even
assuming that the requested cancer
study showed that iodosulfuron-methyl-
sodium has some carcinogenic
potential, EPA concludes that the cancer
risk from exposure to iodosulfuron-
methyl-sodium is negligible. First,
cancer testing at relatively high doses
has already had negative results, so the
new study, at worst, could show
iodosulfuron-methyl-sodium to be a
relatively weak carcinogen. Second,
human exposure to iodosulfuron-
methyl-sodium is expected to be
basically non-existent. Field corn will
be the only registered use, and field
corn is only consumed by animals not
humans. Studies have shown that there
is no reasonable expectation that finite
residues of iodosulfuron-methyl-sodium
will occur in livestock commodities as
a result of livestock consuming
iodosulfuron-methyl-sodium -treated
corn. Finally, there are no residential
uses for iodosulfuron-methyl-sodium.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to
iodosulfuron-methyl-sodium and
metsulfuron-methyl residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

The analytical methods used to
analyze the storage stability, field trial,
and processing samples were adequately
validated and are appropriate for data
gathering purposes. The proposed
tolerance enforcement method has been
adequately validated by an independent
laboratory and was forwarded to the
Analytical Chemistry Laboratory (ACL)
for petition method validation (PMV).
The ACL concludes that this method
using HPLC/MS, in general, meets the
requirements for a residue analytical
method for tolerance enforcement as
defined in the Residue Chemistry Test
Guidelines, 860.1340. The petitioner
submitted data which indicated that
iodosulfuron-methyl-sodium and
metsulfuron-methyl are not adequately
recovered when using FDA multiresidue
method protocols. This information has
been forwarded to the FDA.

B. International Residue Limits

There is neither a Codex proposal, nor
Canadian or Mexican limits, for residues
of iodosulfuron-methyl-sodium in/on
field corn. Harmonization is not an
issue for this petition.

C. Conditions

EPA is able to successfully validate
the proposed field corn enforcement
method and concludes that the
toxicological, residue chemistry, and
occupational/residential databases are
sufficient for a conditional field corn
registration. The following data are
being required to confirm the results of
the studies already reviewed by the
Agency and/or to complete the database
requirements prior to approval of an
unconditional registration of
iodosulfuron-methyl-sodium:

i. Acute Neurotoxicity Study—to
confirm the clinical signs of
neurotoxicity.

ii. 28-Day Inhalation Toxicity Study -
for further characterization of inhalation
hazard for risk assessment; the protocol
for the existing 90-day inhalation
toxicity study (OPPTS 870.3465) should
be followed with the exposure
(treatment) ending after 28 days, instead
of 90 days.

iii. 21-Day Dermal Toxicity Study

iv. Developmental Toxicity Study in
Rabbits

v. Carcinogenicity Study in Mice

V. Conclusion

Therefore, the tolerance is established
for residues of iodosulfuron-methyl-
sodium, methyl 4-iodo-2-[3-(4-methoxy-
6-methyl-1,3,5 triazin-2-
yl)ureidosulfonyl]benzoate, sodium salt,
in or on corn, field, grain at 0.03 ppm;
corn, field, forage at 0.05 ppm; and corn,
field, stover at 0.05 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA of 1996, EPA will
continue to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) provides
essentially the same process for persons
to “object” to a regulation for an
exemption from the requirement of a
tolerance issued by EPA under new
section 408(d), as was provided in the
old FFDCA sections 408 and 4009.
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However, the period for filing objections
is now 60 days, rather than 30 days.

A. What Do I Need To Do To File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket control
number OPP-2002-0141 in the subject
line on the first page of your
submission. All requests must be in
writing, and must be mailed or
delivered to the Hearing Clerk on or
before November 12, 2002.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460. You may also deliver your
request to the Office of the Hearing
Clerk in Rm. 104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603—-0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement ‘“when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For

additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.2. Mail your
copies, identified by docket ID number
OPP-2002-0141 to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460. In person or by
courier, bring a copy to the location of
the PIRIB described in Unit I.B.2. You
may also send an electronic copy of
your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
1This rule, however, has been repealed.
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. In addition, the
Agency has determined that this action
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism(64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure ‘‘meaningful and timely input
by State and local officials in the
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development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of FFDCA section 408(n)(4).
For these same reasons, the Agency has
determined that this rule does not have
any ‘““tribal implications” as described
in Executive Order 13175, entitled
Consultation and Coordination with
Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIIIL Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final

rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: September 3, 2002.
James Jones,
Acting Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
374.

2. Section 180.580 is added to read as
follows:

§180.580 lodosulfuron-Methyl-Sodium;
tolerances for residues.

(a) General. Tolerances are
established for residues of the herbicide
Iodosulfuron-Methyl-Sodium (methyl 4-
iodo-2-[3-(4-methoxy-6-methyl-1,3,5
triazin-2-yl)ureidosulfonyl]benzoate,
sodium salt) in or on the following
commodities:

Commodity Parts per million
Corn, field, forage ..... 0.05
Corn, field, grain ....... 0.03
Corn, field, stover ...... 0.05

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 02—23086 Filed 9-10-02; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

49 CFR Parts 1200, 1201, 1241, 1242,
1243, and 1244

[STB Ex Parte No. 636]

Accounts, Records, and Reports—
Technical Amendments

AGENCY: Surface Transportation Board,
DOT.

ACTION: Final rules.

SUMMARY: The Surface Transportation
Board (Board) amends regulations
concerning accounts, records, and
reports (Subchapter C) to reflect current

agency organizational components,
account titles and accounting
references. In addition, General
Instruction 1-18, Distribution of
expenses for material, tools, fuel,
lubricants, purchased services and
general, which was inadvertently
omitted in recent publications of the
accounting regulations, is added.
EFFECTIVE DATE: These rules are effective
September 30, 2002.

FOR FURTHER INFORMATION CONTACT: Paul
Aguiar, (202) 565-1527. [Federal
Information Relay Service (FIRS) for the
hearing impaired: 1-800-877-8339.]
SUPPLEMENTARY INFORMATION: Because
these changes merely update obsolete
references in the regulations or
otherwise make revisions that are not
substantive, we find good cause to
dispense with notice and comment. 5
U.S.C. 553(b)(3) (A) and (B). These
changes will be incorporated into the
next edition of the Code of Federal
Regulations.

This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.

Pursuant to 5 U.S.C. 605(b), we
conclude that our action will not have
a significant economic effect on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act.

List of Subjects
49 CFR Part 1200

Common carriers, Uniform System of
Accounts.

49 CFR 1201

Railroads, Uniform System of
Accounts.
49 CFR 1241

Railroads, Reporting and
recordkeeping requirements.
49 CFR 1242

Railroads, Taxes.
49 CFR 1243

Railroads, Reporting and
recordkeeping requirements.
49 CFR 1244

Freight, Railroads, Reporting and
recordkeeping requirements.
Decided: August 28, 2002.

By the Board, Chairman Morgan and Vice
Chairman Burkes.

Vernon A. Williams,
Secretary.
For the reasons set forth in the

preamble, title 49, chapter X, parts 1200,
1201, 1241, 1242, 1243, and 1244 of the
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Code of Federal Regulations are
amended as follows:

PART 1200—GENERAL ACCOUNTING
REGULATIONS UNDER THE
INTERSTATE COMMERCE ACT

1. The authority citation for part 1200
continues to read as follows:

Authority: 49 U.S.C. 721, 11142, 11143,
11144, 11145.

§1200.2 [Amended]

2.In §1200.2 remove ‘“‘Bureau of
Accounts” and add in its place “Office
of Economics, Environmental Analysis,
and Administration” and remove
“Bureau” and add in its place “Office”
each place it appears.

PART 1201—RAILROAD COMPANIES

1. The authority citation for part 1201
continues to read as follows:

Authority: 5 U.S.C. 553 and 49 U.S.C.
11142 and 11164.

Subpart A—Uniform System of
Accounts

2. Remove “Commission” and add in
its place “Board” in paragraph (b)(2) of
General Instruction 1-1 Classification of
carriers.

3. Remove “(see definition 20(e))”” and
add in its place “(see definition 17(e))”
in paragraph (a) of General Instruction
1-10 Accounting for income taxes.

4. Remove “(see definition 20)” and
add in its place “(see definition 17)” in
paragraph (b) of General Instruction 1-
10 Accounting for income taxes.

5. Add General Instruction 1-18 to
read as follows:

1-18 Distribution of expenses for
material, tools, fuel, lubricants,
purchased services and general. (a)
These expenses shall be assigned
directly to activities based on usage
whenever possible.

(b) When it is necessary to apportion
these expenses to two or more activities
they shall be equitably apportioned only
to the activities in which they are
actually used or to the activities they
support.

6. In part 1201, remove “Instruction
3-2" and add in its place “Instruction
1-18” wherever it appears.

7. Remove “Extraordinary Items,” and
add in its place “Extraordinary Items
(net),” in paragraph (b) of income
account 551 Miscellaneous income
charges.

8. Remove “[See definition 20(e)]”
and add in its place “[See definition
17(e)]” in paragraph (a) of income
account 557 Provision for deferred
taxes.

9. Remove “(see definition 23(a))” and
add in its place “(see definition 32(a))”
in income account 560 Income or loss
from operations of discontinued
segments.

10. In Form of Income Statement
following income account 592
Cumulative effect of changes in
accounting principles make the
following revisions:

i. Remove “502 Railway operating
revenues (amortization of deferred
transfers from government authorities”
and add in its place 503 Railway
operating revenues (amortization of
deferred transfers from government
authorities).”

ii. Remove “518 Contributions from
other companies” and add in its place
518 Reimbursements received under
contracts and agreements.”

iii. Remove “550 Income transferred
to other companies” and add in its place
“550 Income transferred under contracts
and agreements.”

iv. Remove “557 Provision for
deferred income taxes” and add in its
place “557 Provision for deferred
taxes.”

11. Remove “(see definition 24)” and
add in its place “(see definition 10)” in
account explanation 703 Special
Deposits.

12. Remove “account 636000”’ and
add in its place “‘account 63—60—-00" in
paragraph (a) of account explanation
709.5 Allowance for uncollectible
accounts.

13. In account explanation 712
Material and supplies:

(i) Remove ‘“account 656000’ and add
in its place “‘account 65—-60-00" in
paragraph (a).

(ii) Remove ‘““(See definition 17,
Salvage value.)” and add in its place
“(See definition 31, Salvage value.)” in
paragraph (b).

14. Remove “(see definition 24)” and
add in its place “(see definition 10)” in

Note D to account explanation 717
Other funds.

15. Remove the two references to
“(also see definition 4)” and add in their
place “(also see definition 5(a))” in
account explanation 721 Investments
and advances.

16. Remove “‘(See definition 9.)” and
add in its place “(See account 14.)” in
paragraph (b) of account explanation
743 Other deferred debits.

17. Note B to account explanation 765
Funded debt unmatured is revised to
read as follows:

8765 Funded debt unmatured.

* * * * *

Note B: See definitions 3, actually issued;
4, actually outstanding; 25, nominally issued;
and 26, nominally outstanding.

18. Remove “Definition 20” and add
in its place “Definition 17 in Note A
to account explanation 786
Accumulated deferred income tax
credits.

19. Note D to account explanation 791
Capital stock is revised to read as
follows:

§791 Capital stock.

* * * * *

Note D: See definitions 3, actually issued;
4, actually outstanding; 25, nominally issued;
and 26, nominally outstanding.

Subpart B—Branch Line Accounting
System

20. Remove “ICC’s” and add in its
place “STB’s” in the definition of
“Account” in instruction 900
Definitions.

21. Remove the definition of “RSPO”
in instruction 900 Definitions.

22. Remove “(49 CFR Part 1155)”
from paragraph (a) of instruction 910
Purpose and scope.

23. Remove paragraph (b) and remove
paragraph designation (a) of instruction
910 Purpose and scope.

24. Remove the last sentence of
paragraph (a)(2) from instruction 920
Collection of data.

25. Remove the last sentence of
paragraph (a)(4) from instruction 920
Collection of data.

26. The first sentence of paragraph (b)
of instruction 920 Collection of data is
revised to read as follows:

8920 Collection of data.
* * * * *

(b) * * * The data collected shall
include the items of revenue, expense,
and service units which are specified in
49 CFR 1152, as described in the
account texts listed in section 950.

* * *

27. Paragraph (d) of instruction 930
Publication of data is revised to read as
follows:

§930 Publication of data.
* * * * *

(d) Waivers and modifications. The
STB’s Office of Economics,
Environmental Analysis, and
Administration may, with respect to
individual requests, upon good cause
shown, waive or modify any
requirement of this section not required
by law.

28. Remove “Commission” and add in
its place “Board” in the text of account
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12-34-00, Fringe benefits not included
in compensation—transportation—
specialized services: Freight.

29. Remove “Commission” and add in
its place “Board” in the text of account
61-34—XX, Other expenses—
transportation—specialized services:
Freight.

PART 1241—ANNUAL, SPECIAL, OR
PERIODIC REPORTS—CARRIERS
SUBJECT TO PART | OF THE
INTERSTATE COMMERCE ACT

1. The authority citation for part 1241
continues to read as follows:

Authority: 49 U.S.C. 11145.
§1241.11

2. Remove “Bureau of Accounts” and
add in its place “Office of Economics,
Environmental Analysis, and
Administration” in § 1241.11(a).

[Amended]

PART 1242—SEPARATION OF
COMMON OPERATING EXPENSES
BETWEEN FREIGHT SERVICE AND
PASSENGER SERVICE FOR
RAILROADS?

1. The authority citation for part 1242
continues to read as follows:

Authority: 49 U.S.C. 721, 11142.

§1242.00 [Amended]

2. Remove “(§ 1240.1 of this chapter)”
in §1242.00.

PART 1243—QUARTERLY OPERATING
REPORTS—RAILROADS

1. The authority citation for part 1243
continues to read as follows:

Authority: 49 U.S.C. 721, 11145.

§1243.1 [Amended]

2.Tn §1243.1:

i. Remove, “as defined in §1240.1 of
this chapter,” and

ii. Remove ‘“Bureau of Accounts’ and
add in its place “Office of Economics,
Environmental Analysis, and
Administration”.

§1243.2

3.In §1243.2 remove ‘““as defined in
§ 1240.1 of this chapter,” and remove
“Bureau of Accounts” and add in its
place “Office of Economics,
Environmental Analysis, and
Administration”.

[Amended]

PART 1244—WAYBILL ANALYSIS OF
TRANSPORTATION OF PROPERTY—
RAILROADS

1. The authority citation for part 1244
continues to read as follows:

Authority: 49 U.S.C. 721, 10707, 11144,
11145.

§1244.9 [Amended]

2.In §1244.9:

i. Remove ‘““The Director of the Office
of Transportation Analysis” and add in
its place ““The Director of the Office of
Economics, Environmental Analysis,
and Administration”” wherever it
appears.

ii. Remove “Office of Transportation
Analysis” and add in its place “Office
of Economics, Environmental Analysis,
and Administration” in (d)(2), and

iii. Remove ‘“‘Director, Office of
Transportation Analysis” and add in its
place “Director, Office of Economics,
Environmental Analysis, and
Administration” wherever it appears.

[FR Doc. 02-22724 Filed 9-10-02; 8:45 am]
BILLING CODE 4915-00-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 020430101-2101-01; I.D.
082802B]

Fisheries Off West Coast States and in
the Western Pacific; West Coast
Salmon Fisheries; Inseason Action No.
9—Closure and Reopening of the
Recreational Fishery From Cape
Falcon to Humbug Mountain, OR

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure; request for comments.

SUMMARY: NMFS announces that the
recreational selective fishery for marked
hatchery coho salmon in the area from
Cape Falcon, OR to Humbug Mountain,
OR was closed at midnight on August 1,
2002. The Northwest Regional
Administrator, NMFS (Regional
Administrator), determined that the
quota of 22,500 marked hatchery coho
had been reached. The recreational
fishery for all salmon except coho then
reopened on August 2, 2002, for the area
from Cape Falcon, OR to Humbug
Mountain, OR as scheduled in the 2002
annual management measures. This
action was necessary to conform to the
2002 management goals.

DATES: Closure of the selective fishery
for marked hatchery coho in the area
from Cape Falcon, OR to Humbug
Mountain, OR effective 2359 hours local
time (L.t.), August 1, 2002; Reopening

the recreational fishery for all salmon
except coho in the area from Cape
Falcon, OR to Humbug Mountain, OR
effective 0001 hours 1.t., August 2, 2002.
Comments will be accepted through
September 26, 2002.

ADDRESSES: Comments on these actions
must be mailed or faxed to D. Robert
Lohn, Regional Administrator,
Northwest Region, NMFS, NOAA, 7600
Sand Point Way NE., Bldg. 1, Seattle,
WA 98115-0070, facsimile 206—-526—
6376; or

Rod MclInnis, Acting Regional
Administrator, Southwest Region,
NMFS, NOAA, 501 W. Ocean Blvd.,
Suite 4200, Long Beach, CA 90802—
4132, facsimile 562—980—4018.

Comments will not be accepted if
submitted via e-mail or the Internet.
Information relevant to this document is
available for public review during
business hours at the Office of the
Regional Administrator, Northwest
Region, NMFS.

FOR FURTHER INFORMATION CONTACT:
Christopher Wright, 206-526—6140.
SUPPLEMENTARY INFORMATION: The
Regional Administrator closed the
recreational selective fishery for marked
hatchery coho in the area from Cape
Falcon, OR to Humbug Mountain, OR
effective at midnight on Thursday,
August 1, 2002. Information provided
on July 29, 2002, estimated that the
quota of 22,500-marked coho salmon
would be reached by August 1, 2002.
Automatic season closures based on
quotas are authorized by regulations at
50 CFR 660.409(a)(1). The recreational
fishery for all salmon except coho
reopened on August 2, 2002, as
scheduled in the 2002 annual
management measures.

In the 2002 annual management
measures for ocean salmon fisheries (67
FR 30616, May 7, 2002), NMFS
announced that the recreational
selective fishery for marked hatchery
coho in the area from Cape Falcon, OR
to Humbug Mountain, OR would open
on July 7, 2002, through the earlier of
August 4, 2002, or the attainment of a
22,500—-marked coho quota, and the all
salmon except coho season would then
reopen the earlier of August 5, 2002, or
the attainment of the marked coho
quota.

On July 29, 2002, the Regional
Administrator consulted with
representatives of the Pacific Fishery
Management Council and Oregon
Department of Fish and Wildlife
(ODFW) by conference call. Information
related to catch to date, the coho catch
rate, and effort data indicated that it was
likely that the quota would be reached
by August 1, 2002. As a result, the State
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of Oregon recommended, and the
Regional Administrator concurred, that
the recreational selective fishery for
marked hatchery coho in the area from
Cape Falcon, OR to Humbug Mountain,
OR close effective at midnight on
Thursday, August 1, 2002, with the all
salmon except coho fishery reopening
on August 2, 2002. All other regulations
that apply to this fishery remain in
effect as announced in the 2002 annual
management measures and subsequent
inseason actions.

The Regional Administrator
determined that the best available
information indicated that the catch and
effort data, and projections, supported
the above inseason action recommended
by the ODFW. The states manage the
fisheries in state waters adjacent to the
areas of the U.S. exclusive economic
zone in accordance with this Federal
action. As provided by the inseason
notice procedures of 50 CFR 660.411,
actual notice to fishers of the above
described action was given prior to the
effective date by telephone hotline
number 206-526—6667 and 800—-662—
9825, and by U.S. Coast Guard Notice to

Mariners broadcasts on Channel 16
VHF-FM and 2182 kHz.

This action does not apply to other
fisheries that may be operating in other
areas.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds that good
cause exists for this notification to be
issued without affording prior notice
and opportunity for public comment
under 5 U.S.C. 553(b)(B), or delaying the
effectiveness of this rule for 30 days
under 5 U.S.C. 553(d)(3), because such
notification and delay would be
impracticable and contrary to the public
interest. As previously noted, actual
notice of this action was provided to
fishers through telephone hotline and
radio notification. This action complies
with the requirements of the annual
management measures for ocean salmon
fisheries (67 FR 30616, May 7, 2002)
and the West Coast Salmon Plan. Prior
notice and opportunity for public
comment is impracticable because
NMEF'S and the state agencies have
insufficient time to allow for prior

notice and the opportunity for public
comment between the time the fishery
catch and effort data are collected to
determine the extent of the fisheries,
and the time the fishery closure must be
implemented to avoid exceeding the
quota. Moreover, such prior notice and
the opportunity for public comment is
contrary to the public interest because
not closing the fishery upon attainment
of the quota would allow the quota to
be exceeded, resulting in fewer
spawning fish and reduced yield of the
stocks. The 30—day delay in
effectiveness required under U.S.C.
553(d)(3) is also hereby waived due to
the immediate need to stop a fishery
upon attainment of a quota.

This action is authorized by 50 CFR
660.409 and 660.411 and is exempt from
review under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: September 5, 2002.
Virginia M. Fay,
Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 02—23096 Filed 9-10-02; 8:45 am]
BILLING CODE 3510-22-S
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Proposed Rules

Federal Register
Vol. 67, No. 176

Wednesday, September 11, 2002

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 531
RIN 3206-AJ62

Locality Pay Areas

AGENCY: Office of Personnel
Management.
ACTION: Proposed rule.

SUMMARY: The Office of Personnel
Management is issuing proposed
regulations to tie the metropolitan area
portion of locality pay area boundaries
to the geographic scope of Metropolitan
Statistical Area and Consolidated
Metropolitan Statistical Area definitions
that are contained in the attachments to
Office of Management and Budget
Bulletin 99-04.

DATES: We must receive comments on or
before November 12, 2002.

ADDRESSES: Send or deliver comments
to Donald J. Winstead, Assistant
Director for Compensation
Administration, Workforce
Compensation and Performance Service,
Office of Personnel Management, Room
7H31, 1900 E Street, NW., Washington,
DC 20415-8200; FAX: (202) 606—4264;
or e-mail: payleave@opm.gov.

FOR FURTHER INFORMATION CONTACT:
Allan Hearne, (202) 606-2838; FAX:
(202) 606—4264; e-mail:
payleave@opm.gov.

SUPPLEMENTARY INFORMATION: Section
5304(f) of title 5, United States Code,
authorizes the President’s Pay Agent
(the Secretary of Labor, the Director of
the Office of Management and Budget
(OMB), and the Director of the Office of
Personnel Management (OPM)) to
determine appropriate pay localities.
The Pay Agent must give thorough
consideration to the views and
recommendations of the Federal Salary
Council, a body composed of experts in
the fields of labor relations and pay
policy and representatives of Federal
employee organizations. The President
appoints the members of the Federal
Salary Council, who submit annual

recommendations to the President’s Pay
Agent about the locality pay program for
General Schedule employees. The
establishment or modification of pay
area boundaries must conform with the
notice and comment provisions of the
Administrative Procedure Act (5 U.S.C.
553).

Based on the Council’s
recommendations in 1993, the Pay
Agent approved using Metropolitan
Statistical Area (MSA) and Consolidated
Metropolitan Statistical Area (CMSA)
definitions as the basis for defining
locality pay areas. OMB defines MSAs
and CMSAs based on population size,
population density, and commuting
patterns. The Council also
recommended and the Pay Agent
approved criteria for adding adjoining
areas to locality pay areas that are not
already part of the MSA and CMSA as
defined by OMB. Under our current
regulations, the metropolitan area
portion of locality pay areas changes
automatically when OMB revises its
metropolitan area definitions.

In October 2000, the Federal Salary
Council recommended that the Pay
Agent revise the regulations to hold the
current MSA or CMSA portion of
locality pay areas constant until the Pay
Agent and the Federal Salary Council
have an opportunity to review new
metropolitan area definitions and new
commuting patterns and other data from
the 2000 census. OMB plans to
substantially revise its metropolitan area
definitions in 2003 based on new census
data and new criteria. The Council also
recommended that the Pay Agent
continue to monitor counties adjacent to
locality pay areas during this period and
make minor adjustments in pay area
boundaries if a particularly egregious
situation justifies such action.

Under the proposed rule, locality pay
areas would no longer change
automatically if OMB changes
metropolitan area definitions. The new
reference to the geographic scope of an
MSA or CMSA is to make certain that
locality pay area boundaries are not
affected by county name changes or
revisions to counties within the original
geographic scope of the MSA. Dade
County, FL, changed its name to Miami-
Dade County, and the County of
Broomfield, CO, was recently created
out of portions of Adams, Boulder,
Jefferson, and Weld Counties. All of
these areas were already within the

geographic scope of the Miami or
Denver CMSA, as listed in attachments
to OMB Bulletin 99-04, and remain
covered by the existing locality pay
areas.

A full listing of locality pay areas is
at http://opm.gov/oca/02tables/
locdef.htm. The proposed change to
hold constant the metropolitan area
portion of locality pay areas would have
no effect on current locality pay area
boundaries or locality rates.

E.O. 12866, Regulatory Review

The Office of Management and Budget
has reviewed this rule in accordance
with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because they would apply only to
Federal agencies and employees.

List of Subjects in 5 CFR Part 531

Government employees, Law
enforcement officers, Wages.

U.S. Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, OPM is proposing to
amend 5 CFR part 531 as follows:

PART 531—PAY UNDER THE
GENERAL SCHEDULE

1. The authority citation for part 531
continues to read as follows:

Authority: 5 U.S.C. 5115, 5307, and 5338;
sec. 4 of Pub. L. 103—-89, 107 Stat. 981; and
E.O. 12748, 56 FR 4521, 3 CFR 1991 Comp.,
p. 316;

Subpart B also issued under 5 U.S.C.
5303(g], 5333, 5334(a), and 7701(b)(2);

Subpart C also issued under 5 U.S.C. 5304,
5305, and 5553; sections 302 and 404 of the
Federal Employees Pay Comparability Act of
1990 (FEPCA), Pub. L. 101-509, 104 Stat.
1462 and 1466; and section 3(7) of Pub. L.
102-378, 106 Stat. 1356;

Subpart D also issued under 5 U.S.C.
5335(g) and 7701(b)(2);

Subpart E also issued under 5 U.S.C. 5336;

Subpart F also issued under 5 U.S.C. 5304,
5305(g)(1), and 5553; E.O. 12883, 58 FR
63281, 3 CFR, 1993 Comp., p. 682; and E.O.
13106, 63 FR 68151, 3 CFR, 1998 Comp., p.
224;

Subpart G also issued under 5 U.S.C. 5304,
5305, and 5553; section 302 of FEPCA, Pub.
L. 101-509, 104 Stat. 1462; and E.O. 12786,
56 FR 67453, 3 CFR, 1991 Comp., p. 376.
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Subpart F—Locality-Based
Comparability Payments

* * * * *

2.In §531.602, the definitions of
CMSA and MSA are revised to read as
follows:

§531.603 Definitions

CMSA means the geographic scope of
a Consolidated Metropolitan Statistical
Area, as defined by the Office of
Management and Budget (OMB) in List
II of the attachments to OMB Bulletin
99-04.

* * * * *

MSA means the geographic scope of a
Metropolitan Statistical Area, as defined
by the Office of Management and
Budget (OMB) in List I of the
attachments to OMB Bulletin 99-04.

* * * * *

3. In § 531.606, paragraph (g) is

revised to read as follows:

§531.606 Administration of locality rates
of pay.
* * * * *

(g) In the event of a change in the
geographic coverage of a locality pay
area, the effective date of the change in
an employee’s entitlement to a locality
rate of pay under this subpart is the first
day of the first applicable pay period
beginning on or after the date on which
the change in geographic coverage

becomes effective.
* * * * *

[FR Doc. 02—23061 Filed 9—10-02; 8:45 am)]
BILLING CODE 6325-39-M

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 948
[Docket No. FV02-948-2 PR]

Irish Potatoes Grown in Colorado;
Reduction of Membership on the Area
No. 3 Colorado Potato Administrative
Committee

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule invites comments
on reducing the number of members on
the Area No. 3 Colorado Potato
Administrative Committee (Committee)
established under the Colorado potato
marketing order (order). The order
regulates the handling of Irish potatoes
grown in Colorado and is administered
locally by the Committee. This rule
would decrease the number of positions

on the Committee from five producer
and four handler members to three
producer and two handler members,
respectively. The number of producers
and handlers in Area No. 3 has
decreased significantly in recent years
and the industry has been unable to fill
several positions on the Committee.
Reducing Committee membership
would allow the Committee to function
more effectively while still providing
equitable representation for producers
and handlers.

DATES: Comments must be received by
September 26, 2002.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent to the Docket Clerk,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Fax: (202) 720—8938, or
E-mail: moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at http://
www.ams.usda.gov/fv/moab.html.

FOR FURTHER INFORMATION CONTACT:
Teresa Hutchinson, Northwest
Marketing Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1220
SW Third Avenue, suite 385, Portland,
Oregon 97204; telephone: (503) 326—
2724, Fax: (503) 326—7440; or George
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,

Washington, DC 20250-0237; telephone:

(202) 720-2491, Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This
proposal is issued under Marketing
Agreement No. 97 and Order No. 948,
both as amended (7 CFR part 948),
regulating the handling of Irish potatoes
grown in Colorado, hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This proposal has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This proposal
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule would decrease the number
of positions on the Committee from five
producer and four handler members to
three producer and two handler
members, respectively. Each position
would continue to have an alternate.
The Committee has been unable to fill
several positions on the Committee and
has been unable to conduct business at
some meetings because of the lack of a
quorum. Reducing Committee
membership would allow the
Committee to function more effectively
while still providing equitable
representation for producers and
handlers.

Section 948.50 of the order establishes
three areas within the State of Colorado
and provides authority for the
establishment of a committee to be the
administrative agency for each area.
This section further provides that each
area committee shall be comprised of
members and alternates as set forth in
that section or as reestablished by
§948.53. Section 948.53 provides
authority for the reestablishment of each
area committee.

Section 948.150 of the order’s
administrative rules and regulations
prescribes the current membership on
each area committee. For Area No. 3, the
Committee currently consists of five
producers and four handlers. Three
producers and two handlers are from
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Weld County, and two producers and
two handlers are from all other counties
in Area No. 3.

At its meeting on June 13, 2002, the
Committee did not have enough
members in attendance to constitute a
quorum. Those members present
recommended that a mail vote be held
by the Committee to reduce the number
of positions on the Committee from five
producer and four handler members to
three producer and two handler
members, respectively. In addition, they
recommended the removal of all
requirements that positions be filled
from nominees from certain counties. A
subsequent mail vote to all Committee
members and alternates was conducted.
Seven Committee members voted in
favor of this change and one member
voted against it. The member who voted
against the motion supported
suspension of regulations because of the
decline in the size of the industry. One
handler member and alternate position
was not voted as both positions are
vacant.

The number of Area No. 3 potato
producers and handlers has decreased
significantly in recent years. Reasons for
this decline include low potato prices,
water shortages, and increasing
production costs. With a total of only 13
producers and handlers (several
producers are also handlers), the
Committee has been unable to fill the 18
positions (nine members and nine
alternates) on the Committee. One
member and six alternate positions are
currently vacant. This has resulted in
the Committee being unable to conduct
business at certain meetings because of
the lack of a quorum. The Committee
does not believe that the current
requirement that only producers and
handlers from specific counties may be
nominated to certain positions serves
any useful purpose. They believe that
these requirements may, in some
instances, have contributed to the
difficulty the Committee has had in
filling positions. Reducing Committee
membership would allow the
Committee to function more effectively
while still providing equitable
representation for producers and
handlers.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order

that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

Based on Committee data, there are 12
producers, (9 of whom are also
handlers) and 10 handlers (9 of whom
are also producers) in the production
area subject to regulation under the
order. Small agricultural producers are
defined by the Small Business
Administration (SBA) (13 CFR 121.201)
as those having annual receipts of less
than $750,000, and small agricultural
firms are defined as those whose annual
receipts are less than $5,000,000.

Based on Committee data, the
production of Area No. 3 Colorado
potatoes for the 2001-2002 marketing
year was 773,053 hundredweight. Based
on National Agricultural Statistics
Service data, the average producer price
for Colorado summer potatoes for the
2001-2002 marketing year was $7.63
per hundredweight. The average annual
producer revenue for the 12 Colorado
Area No. 3 potato producers is therefore
calculated to be approximately
$491,533. Using Committee data
regarding each individual handler’s
total shipments during the 2001-2002
marketing year and a Committee
estimated average F.O.B. average price
during the 2001-2002 marketing year of
$9.83 per hundredweight ($7.63 per
hundredweight plus estimated packing
and handling costs of $2.10 per
hundredweight), all of the Colorado
Area No. 3 potato handlers ship under
$5,000,000 worth of potatoes. In view of
the foregoing, it can be concluded that
the majority of the Colorado Area No. 3
potato producers and handlers may be
classified as small entities.

This rule would decrease the number
of positions on the Committee from five
producer and four handler members to
three producer and two handler
members, respectively. Each position
would continue to have an alternate.

The number of Area No. 3 potato
producers and handlers has decreased
significantly in recent years. Reasons for
this decline include low potato prices,
water shortages, and increasing
production costs. With a total of only 13
producers and handlers, the Committee
has been unable to fill the 18 positions
(nine members and nine alternates) on
the Committee. One member and six
alternate positions are currently vacant.
This has resulted in the Committee
being unable to conduct business at
certain meetings because of the lack of

a quorum. Reducing Committee
membership would allow the
Committee to function more effectively
while still providing equitable
representation for producers and
handlers.

This rule is expected to slightly
decrease the costs of administering the
order. With a smaller Committee,
meeting costs should decline slightly
and the ability of the Committee to
obtain a quorum and conduct business
should increase. The benefits for this
rule are not expected to be
disproportionately greater or less for
small producers or handlers than for
larger entities.

The Committee discussed alternatives
to this change, including not reducing
the Committee membership. The
Committee considered suspension of all
regulations and activities under Area
No. 3. However, the Committee believes
that the regulations issued under the
order are beneficial to the Colorado Area
No. 3 potato industry and the benefits
of the program outweigh the costs.

This proposed rule would decrease
the number of positions on the
Committee. Accordingly, this action
would not impose any additional
reporting or recordkeeping requirements
on either small or large Area No. 3
Colorado potato handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap or
conflict with this proposed rule.

In addition, the Committee’s meeting
was widely publicized throughout the
Area No. 3 Colorado potato industry and
all interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the June
13, 2002, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 15-day comment period is provided
to allow interested persons to respond
to this proposal. Fifteen days is deemed
appropriate because this rule would
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need to be in place as soon as possible
so that the Committee can nominate
members and alternates to the new
Committee as soon as possible. All
written comments timely received will
be considered before a final
determination is made on this matter.

List of Subjects in 7 CFR Part 948

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 948 is proposed to
be amended as follows:

PART 948—IRISH POTATOES GROWN
IN COLORADO

1. The authority citation for 7 CFR
part 948 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 948.150 is amended by

revising paragraph (b) to read as follows:

§948.150 Reestablishment of committee
membership.
* * * * *

(b) Area No. 3: Three producers and
two handlers selected as follows: Three
(3) producers and two (2) handlers from
any county in Area No. 3.

Dated: September 4, 2002.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 02—23034 Filed 9—10-02; 8:45 am)]
BILLING CODE 3410-02-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 102
RIN 3245-AE94

Disclosure of Information Regulations

AGENCY: U.S. Small Business
Administration.

ACTION: Proposed rule.

SUMMARY: The Small Business
Administration (SBA) proposes to
amend its regulations implementing the
Freedom of Information Act (FOIA).
This amendment is necessary to
implement the Electronic Freedom of
Information Act Amendments of 1996
(EFOIA) and to update SBA’s FOIA
regulations to conform to current law
and procedure. SBA’s amended
regulations will make more information
available electronically, allow
requesters to obtain rapid disclosure
decisions, give SBA more time to
respond to some requests, and increase
processing fees to more accurately
reflect the full cost of search and

document review. SBA presents the
changes in a simple user-friendly
format.

DATES: Comments must be received on
or before November 12, 2002.
ADDRESSES: Written comments should
be addressed to Lisa J. Babcock, Chief,
Freedom of Information/Privacy Acts
Office, Small Business Administration,
409 3rd Street, SW., Suite 5900,
Washington, DC 20416 or via the
Internet at: foia@sba.gov.

FOR FURTHER INFORMATION CONTACT:
Kitty Higgins, Paralegal Specialist,
Freedom of Information/Privacy Acts
Office, 202—401-8203.

Individuals with disabilities may
obtain this document in an alternate
format (e.g., Braille, large print,
audiotape, or computer diskette) upon
request to the contact person listed in
the preceding paragraph.
SUPPLEMENTARY INFORMATION: The
Electronic Freedom of Information Act
Amendments of 1996 (EFOIA), 5 U.S.C.
552(a)(2), includes provisions
authorizing or requiring agencies to
promulgate regulations implementing
certain of its requirements, including
the tracking of Freedom of Information
Act (FOIA) requests, the aggregation of
FOIA requests, and the expedited
processing of FOIA requests. In
addition, EFOIA changes the time limit
for responding to a FOIA request from
ten to twenty working days, the
requirements for reporting FOIA
activities to the Department of Justice,
and the cases in which an agency may
extend the time within which it will
respond to a FOIA request. EFOIA also
includes provisions regarding the
availability of documents in electronic
form, the treatment of electronic
records, and the establishment of
“electronic reading rooms.” SBA
proposes to amend its regulation
implementing the FOIA, 13 CFR Part
102, Subpart A. The proposed
amendments will revise SBA’s FOIA
regulations to comply with EFOIA and
to reflect current SBA FOIA procedures
and practices.

Section-by-Section Analysis

Proposed § 102.1, General provisions,
provides that Subpart A of Part 102
describes the procedures SBA follows
for responding to FOIA requests.

Proposed § 102.2, Public reading
rooms, provides that SBA maintain
physical and electronic reading rooms.
SBA'’s electronic reading room is at
http://www.sba.gov/library/.

Proposed § 102.3, Requirements for
making requests, provides the
procedures for the public to make a
FOIA request to the SBA. The request

must be in writing and be received by
mail, fax or e-mail. The request will be
considered “perfected” or accepted for
processing when the records sought are
described in sufficient detail to be found
by an SBA employee with a reasonable
amount of effort, the requester states
how much he or she is willing to pay,
and an advance payment is made if the
estimated fees will exceed $250 or the
requester owes SBA for past FOIA
search fees. Past due charges and
interest and the advance payment must
be paid before the request is perfected.
Records on an individual will only be
released to a third party upon the
written authorization of the individual
whose records are sought. Privacy Act
requests will be processed under
Subpart B of Part 102 and not Subpart
A.

Proposed § 102.4, Timing of responses
to requests, provides for the timing of
general, multitrack, and expedited
processing for FOIA requests.

Section 102.4(a), provides that once a
“perfected” request is received by the
correct SBA office, that SBA will
respond within 20 working days.
However, this period can be extended
for an additional 10 working days by an
SBA office if: (1) The need arises to
search for and collect the requested
records from a field facility or other
establishment separate from the
processing office; (2) the need arises to
search for, collect, and appropriately
examine a voluminous amount of
separate and distinct records demanded
in a single request; or (3) the need arises
for consultation with another Federal
agency having a substantial interest in
the determination of the request. When
one of these reasons arises and requires
an extension for more than 10 working
days, SBA will notify the requester in
writing that unusual circumstances exist
and allow the requester an opportunity
to modify the request so it can be
processed within usual time limits.

Multitrack processing is covered in
§102.4(b), which provides for three-
track processing. With multitrack
processing, EFOIA recognizes that some
requests do not lend themselves to a 20
working-day deadline. Therefore,
EFOIA authorizes agencies to establish
separate systems within the agency for
handling simple and complex requests.
Requests on each track will be
processed in the order received. Under
multitrack processing, requests are
categorized based on the amount of
agency effort involved with processing
the request. The first track, ““fast track,”
is for simple requests clearly identified
that have been previously released or
placed in an SBA Reading Room, that
can be processed within 10 working
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days after receipt by the correct SBA
office. The second track, “‘regular track,”
is for requests of moderate complexity
that are clearly identified, will be 50
pages or less, and will require less than
two hours to review and process, that
can be processed within 20 working
days after receipt by the correct SBA
office. The third track, “slow track,” is
for requests involving unusual
circumstances or high complexity, such
as where the information is not clearly
identified, will be more than 50 pages,
will require more than two hours to
review and process, or includes
information originated by another
Federal agency or a private concern
whose consent must be obtained before
release. Slow track requests should be
processed within 30 working days after
receipt by the correct SBA office.

Expedited processing is covered in
§102.4(c). SBA will provide expedited
processing to requests and appeals if
either the requester demonstrates that
someone’s life or physical safety is in
imminent danger if SBA does not
expedite its response to the request, or
if a news media representative
demonstrates an urgent need to inform
the public about an actual or alleged
Federal government activity. After the
requester provides a written statement
explaining, in detail, the circumstances
of the compelling need for the expedited
processing, SBA will notify the
requester within 10 working days of its
decision whether or not to grant
expedited processing. If granted, the
request will take priority and be
processed as soon as practicable. If
denied, an appeal may be submitted and
would be acted on expeditiously.

Multiple requests are covered in
§102.4(d). When an SBA office believes
that multiple requests submitted by a
requester or group of collaborating
requesters constitute a single request
that would otherwise involve unusual
circumstances, and the requests involve
clearly related matters, such requests
will be aggregated for processing.

Proposed §102.5, Responses to
requests, provides that SBA will notify
the requester in writing how SBA will
respond to each request. SBA will
release the requested documents, or
explain why SBA will not release some
or all of the requested documents citing
applicable FOIA exemptions and
describing the amount of material
redacted or deleted and explain how to
appeal the decision. In addition, SBA
will bill for the actual fee, less any
advance payments made. SBA will also
refer a request for records generated by
another Federal agency to that agency
for proper processing.

Proposed § 102.6, Fees, provides that
SBA will charge fees of $.10 per page for
photocopy duplication and the actual
cost for other duplication methods. SBA
will also charge a search and review fee
of $30/employee hour. This section also
defines relevant terms, such as “direct
costs,” “search,” “duplication,”
“review,” ‘“‘commercial use request,”
“educational institution,”
“noncommercial scientific institution,”
“representative of the news media,” and
“member of the general public.” SBA
will also charge interest on unpaid bills
starting on the 31st day following the
date of billing at the maximum rate
allowed under 31 U.S.C. 3717. Fee
waivers and reductions, discussed in
§102.6(c), may be allowed when a
requester can show that disclosure of
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government and is not primarily in the
commercial interest of the requester.

Proposed § 102.7, Business
information, defines “business
information” and ‘“‘submitter”” and
provides that such information will only
be disclosed under the procedures in
this section. These procedures are
similar to those in current SBA FOIA
rules at 13 CFR § 102.6, How will SBA
respond to requests for business
information?

Proposed § 102.8, Appeals, provides
for the procedures to appeal an SBA
adverse determination denying a
requester’s FOIA request. These
procedures are similar to those in
current SBA FOIA rules at 13 CFR
§102.9, How may I appeal a denial of
my request for information or a fee
determination?

Proposed §102.9, Public index,
provides information about SBA’s
officially issued documents. This
information is similar to that in current
SBA FOIA rules at 13 CFR §102.10,
How can I get the Public Index of SBA
materials?

Compliance With Executive Orders
12866, 12988, and 13132, the
Regulatory Flexibility Act (5 U.S.C.
601-612), and the Paperwork
Reduction Act (44 U.S.C. Ch. 35)

The Office of Management and Budget
has determined that this rule is not a
“significant regulatory action’” under
Executive Order 12866, Regulatory
Planning and Review. These
amendments are not likely to have an
annual economic effect of $100 million
or more, result in a major increase in
costs or prices, or have a significant
adverse effect on competition or the
U.S. economy. Instead, these changes

will make SBA’s FOIA program more
streamlined and easier for the public to
understand and use.

SBA has determined that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601-612. Under the FOIA,
agencies may recover only the direct
costs of searching for, reviewing, and
duplicating the records processed for
requesters. Thus, fees assessed by SBA
are nominal.

For the purpose of the Paperwork
Reduction Act, 44 U.S.C. Ch. 35, SBA
has determined that this rule would not
impose new reporting or record keeping
requirements.

For purposes of Executive Order
13132, SBA has determined that this
rule does not have any federalism
implications warranting the preparation
of a Federalism Assessment.

For purposes of Executive Order
12988, SBA has determined that this
rule is drafted, to the extent practicable,
in accordance with the standards set
forth in that order.

List of Subjects in 13 CFR Part 102

Freedom of information, Privacy.

For the reasons stated in the
preamble, SBA proposes to amend title
13 of the Code of Federal Regulations
(CFR) as follows:

PART 102—RECORD DISCLOSURE
AND PRIVACY

1. The authority citation for part 102
continues to read as follows:

Authority: 5 U.S.C. 552 and 552a; 31
U.S.C. 1 et seq. and 67 et seq.; 44 U.S.C. 3501
et seq. E.O. 12600, 3 CFR, 1987 Comp., p.
235.

2. Subpart A of part 102 is revised to
read as follows:

Subpart A—Disclosure of Information

Sec.

102.1
102.2
102.3
102.4
102.5
102.6
102.7
102.8
102.9

General provisions.

Public reading rooms.
Requirements for making requests.
Timing of responses to requests.
Responses to requests.

Fees.

Business information.

Appeals.

Public Index.

Subpart A—Disclosure of Information

§102.1 General provisions.

This subpart describes the procedures
that the SBA follows for responding to
requests made under the Freedom of
Information Act (FOIA) (5 U.S.C. 552).
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§102.2 Public reading rooms.

(a) SBA maintains a public reading
room in the Headquarters Reference
Library at 409 3rd St., SW., Suite 5000,
Washington, DC 20416 where you may
read and copy the following: (1) Final
SBA opinions and orders issued in
adjudicating a case,

(2) Official non-privileged policy
statements, opinions, or interpretations,

(3) Standard operating procedures
affecting a member of the public,

(4) Records SBA has released in
response to previous FOIA requests if
SBA has determined those records will
be or have been requested again, and

(5) A list of previously released
records.

(b) The records described in
paragraph (a) of this section are
available in the SBA Online Reading
Room at http://www.sba.gov/library/.

(c) Reading room records created on
or after November 1, 1996 are available
electronically.

§102.3 Requirements for making requests.

(a) You may make a request for SBA
records by writing directly to the
program or field office that maintains
the records or to the FOI/PA Office by
mail to 409 3rd St., SW., Washington,
DC 20416 or fax to 202—-205-7059 or e-
mail to foia@sba.gov. The office
receiving your request will forward it to
the correct office. The correct office will
consider your request “perfected”” only
when you provide the following:

(1) You must describe the records
sought in enough detail for an Agency
employee to locate the records with a
reasonable amount of effort;

(2) State how much you are willing to
pay; and

(3) Make an advance payment if either
the correct office estimates the fees will
exceed $250 or you owe for past FOIA
fees. If you owe past FOIA fees, you
must pay the estimated amount, plus
any past due charges and interest.

(b) If you make a request on behalf of
another person, your request must
include an authorization signed by that
person, allowing SBA to release
proprietary information pertaining to
that person.

(c) To make a Privacy Act request for
records about yourself, you must follow
the procedures detailed in § 102.34(b) of
subpart B.

§102.4 Timing of responses to requests.

(a) In general. Once the correct office
receives your ‘‘perfected” request, that
office must respond within 20 working
days unless that office notifies you in
writing that the time is extended by an
additional 10 working days for one or
more of the following reasons:

(1) The need to search for and collect
the requested records from field
facilities or other establishments
separate from the office processing the
request;

(2) The need to search for, collect, and
appropriately examine a voluminous
amount of separate and distinct records
which are demanded in a single request;
or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having
substantial interest in the determination
of the request or among two or more
components of the agency having
substantial subject matter interest
therein.

(b) When an extension is for more
than ten working days, the office shall
provide the requester written notice that
“unusual circumstances” exist and
allow the requester an opportunity to
modify the request so it may be
processed within the usual time limits.

(c) Multitrack processing. (1) If an
office receives so many requests that it
cannot respond to all within 30 working
days, it may use two or more processing
tracks by distinguishing between simple
and complex requests based on the
amount of work and/or time needed to
process the request, including limits
based on the number of pages involved.
The office shall advise requesters in its
slower track of the limits of its faster
track. Requests on each track should be
processed in the order received.

(2) An office using multitrack
processing may provide requesters in its
slower track with an opportunity to
limit the scope of their requests in order
to qualify for faster processing within
the specified limits of the office’s faster
track.

(i) Fast track: if the information is
clearly identified and has been
previously released or placed in a
Reading Room, the request could be
processed within 10 working days after
it is received by the correct office.

(ii) Regular track: if the information is
clearly identified, is 50 pages or less,
and requires less than two hours to
review and process, the request could be
processed within 20 working days after
it is received by the correct office.

(ii1) Slow track: if the information is
not clearly identified, is more than 50
pages, requires more than two hours to
review and process, is maintained in
more than one SBA office, or includes
information which originated at another
agency or a private concern whose
consent must be obtained before release,
the request should be processed within
30 working days after it is received by
the correct office.

(d) Expedited processing. (1) SBA will
give expedited processing to requests
and appeals upon written request, if one
of the following conditions is met:

(i) You demonstrate someone’s life or
physical safety will be in imminent
danger if SBA does not expedite its
response to your request; or

(ii) You are a news media
representative (as defined in 13 CFR
§102.6(b)(8)) who demonstrates an
urgent need to inform the public about
an actual or alleged Federal government
activity.

(2) You must provide a written
statement, certified to be true and
correct to the best of your knowledge
and belief, explaining in detail one of
these circumstances of “‘compelling
need”” and submit it to the correct office.
The correct SBA office will notify you
within 10 working days of their decision
whether or not to grant expedited
processing. When expedited processing
is granted, the request shall be given
priority and processed as soon as
practicable. When an expedited
processing request is denied, an appeal
may be submitted and would be acted
on expeditiously.

(e) Multiple requests. Where an office
believes that multiple requests
submitted by a requester, or by a group
of collaborating requesters, constitute a
single request that would otherwise
involve unusual circumstances, and the
requests involve clearly related matters,
they will be aggregated for processing.

§102.5 Responses to requests.

Within the time limits described in
§102.4 of this subpart, SBA will notify
you in writing how SBA will comply
with your request. SBA’s response will
state one or more of the following:

(a) SBA is releasing the requested
documents.

(b) Explain why SBA has decided not
to give you all or some of the records
requested, citing specific FOIA
exemptions where applicable and
describing the amount of material
deleted (except where describing the
amount deleted would harm an interest
protected by the exemption), and
explain how to appeal that decision.

(c) Bill you for the actual fee, less any
advance payment you have made. If part
of the fee remains unpaid, SBA will bill
you for the remainder and advise you
that SBA will not provide any records
until you either: (1) Pay the bill, if it is
more than $250; or

(2) Promise in writing to pay the bill,
if it is $250 or less.

(d) SBA will refer your request for
records generated by another federal
agency to that agency for proper
processing.
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§102.6 Fees.

(a) In general. SBA will charge fees for
processing requests as outlined in this
section. An office shall collect all
applicable fees before sending copies of
releasable records. Fees must be paid by
check or money order made payable to
SBA.

(b) Definitions and applicable fees.
For purposes of this section:

(1) Direct costs means those expenses
that SBA actually incurs in searching for
and duplicating (and in the case of
commercial requesters, reviewing)
documents in response to a FOIA
request. Direct costs include the salary
of the employee performing the work
and the cost of operating duplication
machinery.

(2) Search means the process of
looking for and retrieving records
responsive to a request. It includes page-
by-page or line-by-line identification of
information within records and also
includes reasonable efforts to locate and
retrieve information from records
maintained in electronic form or format.
Search fees are $30 per hour.

(3) Duplication means the making of
a copy of a record. Copies can take the
form of paper, microfilm, audiovisual
materials, or electronic records (for
example, magnetic tape or disk), among
others. SBA will charge $.10 per page
for photocopy duplication and the
actual cost for other methods. SBA will
honor a requester’s specified preference
of form or format of disclosure if the
record is readily reproducible with
reasonable efforts in the requested form
or format by the office responding to the
request.

(4) Review refers to the examination of
documents responsive to a request in
order to determine whether any portion
of it is exempt from disclosure. It
includes processing any record for
disclosure, e.g., all necessary redaction
and preparation for disclosure. It also
includes time spent considering any
formal objection to disclosure made by
a business submitter under §102.7, but
does not include time spent resolving
general legal or policy issues regarding
the application of exemptions. Review
costs are recoverable even if a record is
ultimately not disclosed. Only
commercial use requesters are assessed
review costs. Review costs are $30 per
hour.

(5) A commercial use request refers to
arequest from or on behalf of a person
who seeks information for a use or
purpose that furthers his or her
commercial, trade or profit interests,
which can include furthering those
interests through litigation. When it
appears the requester will put the
requested records to a commercial use,

either because of the nature of the
request itself or where SBA has
reasonable cause to doubt a requester’s
stated use, SBA will seek additional
clarification. SBA will charge
commercial use requesters the full
direct costs of searching for, reviewing
for release, and duplicating the records
sought.

(6) Educational institution means a
state-certified preschool, elementary or
secondary school; an accredited college
or university; an accredited institution
of professional education; or any
accredited or state-certified institution
of vocational education, that operates a
program of scholarly research. An
educational institution requester must
show that the request is authorized by
and is made under the auspices of a
qualifying institution and that the
records are not sought for a commercial
use but are sought to further scholarly
research. SBA will provide documents
to requesters in this category for the cost
of reproduction alone, excluding
charges for the first 100 pages.

(7) Noncommercial scientific
institution means an institution that is
not operated on a ‘“‘commercial” basis as
defined in paragraph (b)(5) of this
section, and that is operated solely for
the purpose of conducting scientific
research the results of which are not
intended to promote any particular
product or industry. SBA will charge
noncommercial scientific institution
requesters for the cost of reproduction
alone after the first 100 pages.

(8) A representative of the news media
is a requester actively gathering
information for one or more news media
who: (i) Is employed by a news medium
or

(ii) Has a reasonable expectation of
selling the information obtained to one
or more news media. A news medium
is an entity organized and operated to
distribute information to the general
public. A news medium may provide
information by subscription and may
target its dissemination to a narrow
section of the general public so long as
any member of the general public may
purchase information from it. A request
for records supporting the news
dissemination function of the requester
shall not be considered to be for
commercial use. SBA will provide
documents to representatives of the
news media for the cost of reproduction
alone, excluding charges for the first 100

ages.

(9) A member of the general public is
a requester who does not fit into any of
the categories above. SBA will charge
requesters in this category search time
after the first two hours and duplication
after the first 100 pages.

(10) Other charges. SBA will recover
the full costs of providing special
services, such as certifying that records
are true copies or sending copies by
other than ordinary mail, to the extent
that SBA elects to provide them.

(11) Charging interest. SBA will
charge interest on any unpaid bill
starting on the 31st day following the
date of billing. Interest charges will
accrue at the maximum rate allowed
under 31 U.S.C. 3717. If still unpaid by
the 91st day after the billing date, SBA
may notify consumer credit reporting
agencies of the delinquency.

(c) Fee waivers or reductions. SBA
will furnish responsive records without
charge or at a reduced charge when a
requester can show that disclosure of
the information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government and is not primarily in the
commercial interest of the requester.

(1) You must submit a request for a
fee waiver or reduction to the initial
processing office.

(2) On the basis of the information
that you provide, the initial processing
office will determine whether you meet
the fee waiver requirements in
§102.6(c).

§102.7 Business information.

(a) In general. Business information
provided to SBA from a submitter will
only be disclosed in accordance with
this section.

(b) Definitions. For purposes of this
section:

(1) Business information is
commercial or financial information
obtained by SBA from a submitter that
may arguably be protected from
disclosure under Exemption 4 of the
FOIA.

(2) Submitter is any person or entity
who provides business information,
directly or indirectly to SBA.

(c) Designation of business
information. Submitters of business
information will use reasonable, good-
faith efforts to designate, by appropriate
markings, either at the time of
submission or at a reasonable time
thereafter, any portions of their
submissions that they consider to be
protected from disclosure under
Exemption 4. Designations will expire
ten years after the date of the
submission unless the submitter
requests, and provides justification for,
a longer designation period.

(d) Disclosure. SBA will disclose,
upon request, business information that
has previously been released to the
general public.
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(e) Notice to submitters. SBA will
provide a submitter with written notice
of a FOIA request or administrative
appeal that seeks its business
information whenever SBA intends to
release that information. The notice will
either describe the business information
or include copies of the records in the
form SBA proposes to release them.
SBA will also advise the requester that
the submitter is being given the
opportunity to object to any proposed
disclosure. When notification of a
voluminous number of submitters is
required, SBA may post or publish the
notice in a place reasonably likely to
accomplish it.

(f) Opportunity to object to disclosure.
SBA will give the submitter five
working days to submit a detailed
written statement specifying all grounds
upon which disclosure is opposed. The
statement must show why the
information is a trade secret or
commercial or financial information
that is privileged or confidential. If a
submitter fails to respond to the notice
within the five working days, SBA will
presume that the submitter has no
objection to disclosure of the
information. Information provided by a
submitter under this paragraph may
itself be subject to disclosure under the
FOIA.

(g) Notice of intent to disclose. SBA
will consider a submitter’s objections
and specific grounds for nondisclosure.
If SBA decides to disclose business
information over the objection of a
submitter, SBA will give the submitter
written notice, telling the submitter
when and what it intends to disclose.

§102.8 Appeals.

(a) If you are dissatisfied with SBA’s
response to your request, you may
appeal an adverse determination
denying your request, in any respect, to
the Chief, FOI/PA Office, 409 Third St.,
SW., Washington, DC 20416.

(b) The Chief must receive your
signed, written appeal within 45
calendar days of the date of the SBA
determination from which you are
appealing.

(c) You should include as much
information as possible; i.e., identifying
the records denied, the reason(s) a fee
should be waived, or the reason(s) a
request should be expedited. You must
identify the denying official and his/her
office location.

(d) The Chief will decide your appeal
unless the Chief originally made the
determination you are appealing. In that
case, the Assistant Administrator for
Hearings and Appeals will decide your
appeal.

(e) SBA will decide your appeal in
writing within 20 working days from the
date of its receipt. SBA may take an
additional 10 working days if unusual
circumstances require.

(f) If SBA upholds the initial adverse
determination, SBA will tell you why
the decision has been upheld and tell
you how to obtain judicial review of the
decision.

§102.9 Public Index.

(a) The Public Index is a document
that provides identifying information
about official documents that SBA has
issued.

(b) SBA has administratively
determined, as permitted by FOIA, that
periodic publication and distribution is
unnecessary and impracticable.

(c) The Public Index is an appendix
to SBA Standard Operating Procedure
40 03. You can obtain the latest edition
of SOP 40 03 from SBA’s Online
Reading Room at http://www.sba.gov/
library or by requesting it from any SBA
office.

Dated: August 20, 2002.
Hector V. Barreto,
Administrator.
[FR Doc. 02-22932 Filed 9-10-02; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-165868-01]
RIN 1545-BA47

10 or More Employer Plans; Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Change of date and location of
public hearing.

SUMMARY: This document changes the
date and location of a public hearing on
proposed regulations relating to 10 or
more employer plans under section 419
of the Internal Revenue Code.

DATES: The public hearing originally
scheduled for Tuesday, November 5,
2002, at 10 a.m., in room 4718, is
rescheduled for Thursday, November
14, 2002, at 10 a.m., in room 2140.
ADDRESSES: The public hearing
originally scheduled to be in room 4718
of the Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC. will be held in room 2140 of the
Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION: Guy R.
Traynor of the Regulations Unit,
Associate Chief Counsel, (Income Tax &
Accounting), (202) 622-7180 (not a toll-
free number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing appearing in the Federal
Register on Thursday, July 11, 2002 (67
FR 45933), announced that a public
hearing on proposed regulations relating
to 10 or more employer plans under
section 419 of the Internal Revenue
Code would be held on Tuesday,
November 5, 2002, beginning at 10 a.m.
in room 4718 of the Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC.

The date and location of the public
hearing has changed. The hearing is
scheduled for Thursday, November 14,
2002, beginning at 10 a.m. in room
2140, Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC. We must receive requests to speak
and outlines of oral comments by
October 24, 2002. Because of the
controlled access restrictions, attenders
are not admitted beyond the lobby of the
Internal Revenue Building until 9:30
a.m. The Service will prepare an agenda
showing the scheduling of the speakers
after the outlines are received from the
persons testifying and make copies
available free of charge at the hearing.

Cynthia E. Grigsby,

Chief, Regulations Unit, Associate Chief
Counsel, (Income Tax & Accounting).

[FR Doc. 02—23100 Filed 9—-10-02; 8:45 am)]
BILLING CODE 4830-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AL22

Accelerated Payments Under the
Montgomery Gl Bill—Active Duty
Program

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: This document proposes to
amend the regulations governing
various aspects of the educational
assistance programs the Department of
Veterans Affairs (VA) administers in
order to implement some of the
provisions of the Veterans Education
and Benefits Expansion Act of 2001.
These provisions include accelerated
payments to individuals under the
Montgomery GI Bill—Active Duty
program who are enrolled in approved
training programs that lead to
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employment in high tech industries and
whose charged tuition and fees exceed
an amount equal to 200 percent of the
monthly rate of basic educational
assistance allowance otherwise payable.
This document also proposes to amend
the regulation defining educational
institution to include certain private
technology entities.

DATES: Comments must be received on
or before November 12, 2002.
ADDRESSES: Mail or hand-deliver
written comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Avenue, NW., Room 1154,
Washington, DC 20420; or fax comments
to (202) 273-9289; or e-mail comments
to OGCRegulations@mail.va.gov.
Comments should indicate that they are
submitted in response to “RIN 2900—
AL22”. All written comments received
will be available for public inspection at
the above address in the Office of
Regulations Management, room 1158
between the hours of 8:00 a.m. to 4:30
p-m., Monday through Friday (except
holidays).

FOR FURTHER INFORMATION CONTACT:
Lynn M. Cossette, Education Advisor,
Education Service, Veterans Benefits
Administration, 202—-273-7294.
SUPPLEMENTARY INFORMATION: The
Veterans Education and Benefits
Expansion Act of 2001 (Pub. L. 107—
103) (the “Act”) contains provisions
that allow the Department of Veterans
Affairs (VA) to make accelerated
payments under the Montgomery GI
Bill—Active Duty program. Individuals
can elect to receive an accelerated
payment only when they are enrolled in
an approved program of education that
leads to employment in a high
technology industry (as determined by
the Secretary) and are charged tuition
and fees for enrollment that exceed 200
percent of the monthly rate of basic
educational assistance allowance
otherwise payable.

Public Law 107-103 directs VA to
prescribe regulations to carry out the
provisions allowing accelerated
payments. Since the term “high
technology industry” is not defined in
the statute, VA must define by
regulation what industries qualify as
high technology industries. This
definition is included in this proposed
rule. To arrive at its proposed definition
of “high technology industry,” VA
considered how other federal agencies
determine what industries are
considered high technology industries.
For instance, in a June 1999 Monthly
Labor Review Report, ‘“High-technology
employment; a broader view,” Dr.
Daniel Hecker, an economist in the

Office of Employment Projections,
Bureau of Labor Statistics (BLS),
considered an industry to be “high
tech” if employment in both research
and development and in all technology-
oriented occupations accounted for a
proportion of employment that was at
least twice the average for all industries
in the Occupational Employment
Statistics survey. This resulted in 29
industries being identified as high
technology industries. Ten of the 29 are
considered to be high technology
intensive industries because the ratios
of employment in both research and
development and in all technology
oriented occupations is at least 5 times
the average for all industries. We spoke
to Dr. Hecker. He indicated that a report
by the National Science Foundation
(NSF), “Science and Engineering
Indicators 2000,” includes a good list of
10 advanced technology industries that
are high tech. He stated the NSF list is
similar to the 10 high technology
intensive industries identified in his
report.

The NSF list of advanced technologies
is based on the U.S. Bureau of the
Census classification system for exports
and imports of products that embody
new or leading-edge technologies.

VA also considered the pertinent
legislative history of Pub. L. 107-103
regarding accelerated MGIB payments.
For instance, Chairman Rockefeller (D-
WYV), Senate Veterans Affairs
Committee, original sponsor of the bill
(S. 1088) enacted as Pub. L. 107-103,
explained that the accelerated payment
provision “would allow veterans to use
their Montgomery GI Bill educational
benefits to pay for short-term, high
technology courses that would allow
veterans to earn the credentials they
need to gain entry to today’s civilian-
sector careers.”” 147 Cong. Rec. 512,395
(daily ed. Dec. 5, 2001) (statement of
Chairman Rockefeller). He further
stated, “many veterans are pursuing
forms of nontraditional training, such as
short-term courses that lead to
certification in a technical field. These
courses often last just a few weeks or
months, and can cost many of
thousands of dollars.” Id.

The Committee report (S. Rep. No.
107-86) (2001) accompanying S. 1088
does not define which technology fields
would be covered by the bill, but
indicates that the bill authorizes the
Secretary of Veterans Affairs to
determine which courses are applicable.
The report makes reference to Microsoft,
Cisco, and other technical training.
Additionally, it reflects that the
Congressional Budget Office estimated
the bill’s costs based on short-term,

high-cost, information technology
courses.

Nevertheless, the Act itself does not
contain language limiting accelerated
payment to short-term high-cost
information technology courses. Nor
does it limit accelerated payment to
nontraditional training, or to programs
or courses that lead to certification in a
technical field.

After considering all the above
information, including especially Dr.
Hecker’s recommendation, we propose
to use the listing in the Science and
Engineering Indicators 2000 report to
define the industries that will be
considered “‘high-tech” for accelerated
payment purposes. We believe this
listing is the most accurate on leading-
edge technologies. The list includes the
following industries:

* Biotechnology;

« Life Science Technologies;

» Opto-Electronics;

» Computers and
Telecommunications;

 Electronics, Computer-Integrated
Manufacturing;

* Material Design;

* Aerospace;

* Weapons; and

* Nuclear Technology.

We further propose the list of
industries that we define as high
technology industries include any
advanced technologies listed in future
Science and Engineering Indicators
reports published by the NSF. The
National Science Board (the governing
board of the National Science
Foundation) is responsible, by law, to
publish the Science and Engineering
Indicators Report on a biennial basis. By
using the list in this biennial report, VA
will stay current in our definition of
high technology industries.

Moreover, our proposed regulations
define “employment in a high
technology industry”’. We are doing so
because the Act states that, in order to
be eligible for accelerated payment, the
individual’s program of education must
lead to employment in a high
technology industry. Of the numerous
employment positions that may be
found in a high technology industry,
many are common to all industries, not
just high technology industries. We
believe, however, that the Act, by its
terms in their context, reasonably
should be read as limiting accelerated
payments to pursuit of programs that
lead to high-technology-specific
occupations. Thus, to give meaning to
the term “employment in a high
technology industry” as used in the Act,
we propose to define that term to mean
employment in a high technology
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occupation specific to a high technology
industry.

The Act further provides that VA will
prescribe regulations to include the
requirements, conditions, and methods
for the request, issuance, delivery,
certification of receipt and use, and
recovery of overpayment of an
accelerated payment.

In our proposed rule, we propose to
make accelerated payments similar to
the way we currently make advance
payments under section 3680(d)(4) of
title 38, United States Code. Using this
method, payment is drawn in the
student’s name and VA mails the
payment directly to the educational
institution for delivery to the student.
We propose that upon delivery of
payment, the educational institution
shall submit certification of delivery to
the Secretary. VA will provide a form
for this certification. We further propose
that the educational institution shall
return the accelerated payment to VA
within 30 days if the payment is not
delivered to the student.

If the educational institution does not
agree to accept accelerated payments,
we propose that the educational
institution must wait until the student
begins classes before it submits
enrollment information to VA. In this
instance, VA proposes to make payment
directly to the student via electronic
funds transfer (EFT) to the eligible
individual’s bank account. By using
EFT, recipients will receive the
accelerated payment sooner than by
regular mail, with minimal risk of it
being lost or stolen. If the student does
not have a bank account or objects to
payment by EFT, VA will issue a check
to the student’s mailing address.

In our proposed rule, we propose
requiring that the individual requesting
the accelerated payment must verify
that payment was received and used,
and that the course was (or courses
were) completed. We propose collecting
this information by a certification form
to be submitted by the individual at the
end of the term, quarter, semester, or the
end of the enrollment period for those
courses not on a term, quarter, or
semester basis. The proposed rule
requires that VA must receive the
information within 60 days of the end
of the enrollment period or VA will
establish and collect an overpayment
equal to the accelerated payment
amount. We propose that no further
education benefits will be paid until VA
receives the required certification.

If an individual fails to complete the
course(s) for which an accelerated
payment has been made and received,
and the individual does not have
mitigating circumstances for such

failure, the proposed rule provides that
VA will establish an overpayment equal
to the accelerated payment. If mitigating
circumstances are shown, VA will
determine the amount of education
benefits to which the individual is
entitled for the enrollment period by
prorating the accelerated payment
amount in proportion to the number of
days from the beginning of the
enrollment period through the date of
last attendance. VA will establish an
overpayment against the individual for
the difference between the amount so
determined and the accelerated
payment amount. Mitigating
circumstances, for this purpose, are
circumstances beyond the individual’s
control that prevent him or her from
continuously pursuing a program of
education.

The Act also contains a provision that
includes certain private technology
entities in the definition of educational
institution. This provision allows a
private entity that offers, either directly
or under an agreement with another
entity, a course or courses to fulfill
requirements for the attainment of a
license or certificate generally
recognized as necessary to obtain,
maintain, or advance in employment in
a profession or vocation in a high
technology occupation. The proposed
rule defines “high technology”
occupation for VA purposes.

To identify those occupations that VA
defines as high technology occupations,
we used the following reports:

» Bureau of Labor Statistics, Monthly
Labor Review, June 1999, ‘“High-
technology employment; a broader
view”’ by Dr. Daniel Hecker; and

 The Digital Work Force, June 1999,
by the Office of Technology, U.S.
Department of Commerce.

The Digital Work Force report
identifies only information technology
occupations while the BLS Monthly
Labor Review report identifies all high
technology occupations including those
in information technology.
Consequently, we propose to use the
occupations BLS identified as high
technology occupations. BLS defines
high technology occupations as
scientific, technical, and engineering
occupations that include the following
occupational groups and detailed
occupations:

+ Life and physical scientists;

* Engineers;

* Mathematical specialists;

» Engineering and science
technicians;

» Computer specialists; and

+ Engineering, scientific, and
computer managers.

We further propose to define the term
“computer specialists”. To do this we
looked at various information
technology programs approved for
veterans’ training, and courses currently
offered by computer training centers.
We also considered the core information
technology occupations as listed in the
Digital Workforce 2000 report by Office
of Technology Policy. After reviewing
this material, we propose to include the
following occupations as computer
specialists in our proposed definition:

» Database, system, and network
administrators;

» Database, system, and network
developers;

* Computer and network engineers;

» Systems analysts;

* Programmers;

» Computer, database, and network
support specialists;

* Computer scientists;

* Web site designers;

* Computer and network service
technicians;

* Computer and network electronics
specialists; and

* Certified professionals, certified
associates, and certified technicians in
the information technology field.

Paperwork Reduction Act of 1995

Comments on the proposed collection
of information should be submitted to
the Office of Management and Budget,
Attention: Desk Officer for the
Department of Veterans Affairs, Office
of Information and Regulatory Affairs,
Washington, DC 20503, with copies
mailed or hand-delivered to: Director,
Office of Regulations Management
(02D), Department of Veterans Affairs,
810 Vermont Avenue, NW., Room 1154,
Washington, DC 20420. Comments
should indicate that they are submitted
in response to “RIN 2900-AL22.”
Comments must be received on or
before November 12, 2002.

The Office of Management and Budget
(OMB) has determined that the
proposed new paragraphs 38 CFR
21.7151(c)(1)(), (c)(2)(ii), and
21.7154(d)(1) would constitute
collections of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520). Accordingly, under
section 3507(d) of the Act, VA has
submitted a copy of this rulemaking
action to OMB for review.

Title: Request for Accelerated
Payment.

Summary of Collection of
Information: The collection of
information in § 21.7151(c)(1)(i) of this
rulemaking proceeding is necessary to
apply provisions of section 104 of Pub.
L. 107-103. The Act provides that
certain individuals may elect to receive
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an accelerated payment of the basic
educational assistance allowance
otherwise payable.

Description of need for information
and proposed use of information: The
information collection required in
§21.7151(c)(1)() is needed because the
law requires an individual to elect an
accelerated payment.

Description of likely respondents:
Respondents are veterans and service
members who wish to receive an
accelerated payment of educational
assistance under the MGIB for courses
leading to employment in a high
technology industry.

Estimated number of respondents:
34,633.

Estimated frequency of responses:
When a claimant wishes to receive an
accelerated payment of educational
assistance, the claimant must file a
statement with VA or the educational
institution requesting an accelerated
payment. Some claimants will file just
one request for an accelerated payment
while others will file several a year if
they are enrolled in more than one term.
Thus, we estimate 172 responses per
respondent.

Estimated total annual reporting and
record keeping burden: 2,597 hours of
reporting burden. VA estimates there
will be no record keeping burden.

Estimated average burden per
respondent: .05 hour.

Title: Agreement with Educational
Institution.

Summary of Collection of
Information: The collection of
information in § 21.7151(c)(2)(ii) of this
rulemaking proceeding is necessary to
apply provisions of section 104 of Pub.
L. 107-103. The Act requires VA to
prescribe regulations to carry out
provisions of section 104 regarding the
requirements, conditions, and methods
for the request, issuance, deliver,
certification of receipt and use of an
accelerated payment.

Description of need for information
and proposed use of information:
Section 21.7151(c)(2)(ii) requires an
educational institution to enter into an
agreement with VA to receive
accelerated payments on behalf of
veterans and servicemembers. Generally
educational assistance allowance is paid
directly to a claimant. VA will release
an accelerated payment in advance of
the start date of the course if the
payment goes directly to the educational
institution. By signing the agreement
required in § 21.7151(c)(2)(ii), the
educational institution is agreeing to
accept an accelerated payment on behalf
of a veteran or servicemember and to
deliver the payment to him or her. VA

requires the agreement before we release
an accelerated payment to an
educational institution to ensure proper
handling of payments.

Description of likely respondents:
Respondents are educational
institutions that request to receive an
accelerated payment on behalf of a
veteran or servicemember.

Estimated number of respondents:
3,454.

Estimated frequency of responses:
Educational institutions would apply
just once.

Estimated total annual reporting and
record keeping burden: 172 hours of
reporting burden. VA estimates that
there will be no record keeping burden
for respondents.

Estimated average burden per
respondent: .05 hour.

Title: Certifications Required from
Individuals Electing Accelerated
Payments.

Summary of Collection of
Information: The collection of
information required in § 21.7154(d)(1)
of this rulemaking is necessary to apply
provisions of section 104 of Pub. L. 107—
103. The law requires VA to prescribe
regulations to carry out provisions of
section 104 regarding the delivery,
certification of receipt and use of
accelerated payments.

Description of need for information
and proposed use of information: The
information collection required in
§21.7154(d)(1) is needed to collect
information required by law. The
information collected verifies that the
proper individual received the
accelerated payment, that the course
was completed, and shows how the
recipient used the payment. We are
responsible for determining proper
payment. Generally individuals are not
eligible for payment if they do not
complete a course. In addition to the
above information, we need to know if
and when a person withdraws from a
course. We also need to know the reason
they withdrew. This information is
necessary to determine if an individual
has been overpaid benefits. Most
accelerated payments are paid before
the completion of the course and
represent payment for the entire course.

Description of likely respondents:
Respondents are veterans and
servicemembers who receive an
accelerated payment under the MGIB
program.

Estimated number of respondents:
34,633.

Estimated frequency of responses:
Some individuals will file just one
request for an accelerated payment.
Those who enrolled in more than one
term may request an accelerated

payment for each term. We estimate 1%
responses per respondent.

Estimated total annual reporting and
record keeping burden: 4,329 hours.

Estimated average burden per
respondent: .083 hour.

The Department considers comments
by the public on proposed collections of
information in—

» Evaluating whether the proposed
collections of information are necessary
for the proper performance of the
functions of the Department, including
whether the information will have
practical utility;

 Evaluating the accuracy of the
Department’s estimate of the burden of
the proposed collections of information,
including the validity of the
methodology and assumptions used;

* Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

* Minimizing the burden of the
collections of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private section,
of $100 million or more in any given
year. This proposed rule would have no
consequential effect on State, local, or
tribal governments.

Executive Order 12866

This document has been reviewed by
the Office of Management and Budget
under Executive Order 12866.

Regulatory Flexibility Act

The Secretary of Veterans Affairs
hereby certifies that this proposed rule
will not have a significant economic
impact on a substantial number of small
entities as they are defined in the
Regulatory Flexibility Act, 5 U.S.C. 601-
612. This proposed rule will directly
affect only individuals and will not
directly affect small entities. Pursuant to
5 U.S.C. 605(b), this proposed rule,
therefore, is exempt from the initial and
final regulatory flexibility analysis
requirements of sections 603 and 604.

Catalog of Federal Domestic Assistance
Program Numbers

The Catalog of Federal Domestic
Assistance numbers for the programs
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affected by this proposed rule are
64.117, 64.120, and 64.124.

List of Subjects in 38 CFR Part 21

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conflicts of interests, Defense
Department, Education, Employment,
Grant programs-education, Grant
programs-veterans, Health care, Loan
programs-education, Loan programs-
veterans, Manpower training programs,
Reporting and recordkeeping
requirements, Schools, Travel and
transportation expenses, Veterans,
Vocational education, Vocational
rehabilitation.

Approved: June 6, 2002.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 21 (subparts D
and K) is proposed to be amended as set
forth below.

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart D—Administration of
Educational Assistance Programs

1. The authority citation for part 21,
subpart D continues to read as follows:

Authority: 10 U.S.C. 2141 note, ch. 1606;
38 U.S.C. 501(a), chs. 30, 32, 34, 35, 36,
unless otherwise noted.

2. Section 21.4138 is amended by:

a. In paragraph (f)(1)(v), removing
“basis. or”’ and adding, in its place,
“basis;”.

b. In paragraph (f)(1)(vi), removing
“basis.” and adding, in it place, ‘basis;
or”.

c. Adding paragraph (f)(1)(vii).
The addition reads as follows:

§21.4138 Certifications and release of
payments.
* * * * *

(f) * % %

(1) * k%

(vii) The veteran receives an
accelerated payment for the term,
quarter, semester, or summer session

preceding the interval.
* * * * *

3. Section 21.4200 is amended by:

a. In paragraph (a)(4), removing
“section; or”’, and adding, in its place,
“section;’;

b. In paragraph (a)(5), removing
“program.”’, and adding, in its place,
“program; or’; and

c. Adding paragraph (a)(6); and
paragraphs (aa) through (dd)
immediately after the authority citation
at the end of paragraph (z).

d. Revising the authority citation at
the end of paragraph (a).

The revisions and additions read as
follows:

§21.4200 Definitions.

(El] * % %

(6) Any private entity that offers,
either directly or indirectly under an
agreement with another entity, a course
or courses to fulfill requirements for the
attainment of a license or certificate
generally recognized as necessary to
obtain, maintain, or advance in
employment in a profession or vocation
in a high technology occupation.

(Authority: 38 U.S.C. 3452, 3501(a)(6),
3689(d))

* * * * *

(aa) High technology industry: The
term high technology industry includes
the following industries:

(1) Biotechnology;

(2) Life science technologies;

(3) Opto-electronics;

(4) Computers and
telecommunications;

(5) Electronics;

(6) Computer-integrated
manufacturing;

(7) Material design;

(8) Aerospace;

(9) Weapons;

(10) Nuclear technology; and

(11) Any other identified advanced
technologies in the biennial Science and
Engineering Indicators report published
by the National Science Foundation.

(Authority: 38 U.S.C. 3014A, 3452(c),
3501(a)(6))

(bb) Employment in a high technology
industry. Employment in a high
technology industry means employment
in a high technology occupation specific
to a high technology industry.

(Authority: 38 U.S.C. 3014A)

(cc) High technology occupation. The
term high technology occupation means
an occupation that leads to employment
in a high technology industry. These
occupations consist of:

(1) Life and physical scientists;

(2) Engineers;

(3) Mathematical specialists;

(4) Engineering and science
technicians;

(5) Computer specialists; and

(6) Engineering, scientific, and
computer managers.

(Authority: 38 U.S.C. 3014A, 3452(c),
3501(a)(6))

(dd) Computer specialists. The term
computer specialists includes the
following occupations:

(1) Database, system, and network
administrators;

(2) Database, system, and network
developers;

(3) Computer and network engineers;

(4) Systems analysts;

(5) Programmers;

(6) Computer, database, and network
support specialists;

(7) All computer scientists;

(8) Web site designers;

(9) Computer and network service
technicians;

(10) Computer and network
electronics specialists; and

(11) All certified professionals,
certified associates and certified
technicians in the information
technology field.

(Authority: 38 U.S.C. 3014A, 3452(c),
3501(a)(6))

* * * * *

Subpart K—AIl Volunteer Force
Educational Assistance Program
(Montgomery Gl Bill—Active Duty)

4. The authority citation for part 21,
subpart K, continues to read as follows:

Authority: 38 U.S.C. 501(a), chs. 30, 36,
unless otherwise noted.

5. Section 21.7020 is amended by
adding paragraphs (b)(47) through
(b)(51) at the end of the section.

The additions read as follows:

§21.7020 Definitions.

(b) * * *

(47) High technology industry. The
term high technology industry has the
same meaning as provided in
§21.4200(aa).

(Authority: 38 U.S.C. 3014A, 3452(c),
3501(a)(6))

(48) Employment in a high technology
industry. Employment in a high
technology industry has the same
meaning as provided in §21.4200(bb).

(Authority: 38 U.S.C. 3014A)

(49) High technology occupation. The
term high technology occupation has the
same meaning as provided in
§21.4200(cc).

(Authority: 38 U.S.C. 3014A, 3452(c),
3501(a)(6))

(50) Computer specialist. The term
computer specialist has the same
meaning as provided in § 21.4200(dd).
(Authority: 38 U.S.C. 3014A, 3452(c),
3501(a)(6))

(51) Accelerated payment. An
accelerated payment is a lump sum
payment of a maximum of 60 percent of
the charged tuition and fees for an
individual’s enrollment for a term,
quarter, or semester in an approved
program of education leading to
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employment in a high technology
industry. In the case of a program of
education not offered on a term, quarter,
or semester basis, the accelerated
payment is a lump sum payment of a
maximum of 60 percent of the charged
tuition and fees for the entire such
program.

(Authority: 38 U.S.C. 3014A)

6. Section 21.7076 is amended by
revising paragraphs (a), (b)(1)
introductory text, and (b)(7) to read as
follows:

§21.7076 Entitlement charges.

(a) Overview. VA will make charges
against entitlement as stated in this
section.

(1) Charges will be made against the
entitlement the veteran or
servicemember has to educational
assistance under 38 U.S.C. chapter 30 as
the assistance is paid.

(2) There will be a charge (for record
purposes only) against the remaining
entitlement, under 38 U.S.C. chapter 34,
of an individual who is receiving the
educational assistance under § 21.7137
of this part. The record-purpose charges
against entitlement under 38 U.S.C.
chapter 34 will not count against the 48
months of total entitlement under both
38 U.S.C. chapters 30 and 34 to which
the veteran or service member may be
entitled. (See § 21.4020(a) of this part).

(3) Generally, VA will base those
entitlement charges on the principle
that a veteran or service member who
trains full time for one day should be
charged one day of entitlement.
However, this general principle does not
apply to a veteran or servicemember
who:

(i) Is pursuing correspondence
training;

(ii) Is pursuing flight training;

(iii) Is pursuing an apprenticeship or
other on-job training; or

(iv) Is paid an accelerated payment.

(4) The provisions of this section
apply to:

(i) Veterans and service members
training under 38 U.S.C. chapter 30; and

(ii) Veterans training under 38 U.S.C.
chapter 31 who make a valid election
under § 21.21 of this part to receive
educational assistance equivalent to that
paid to veterans under 38 U.S.C. chapter
30.

(Authority: 38 U.S.C. 3013, 3014(A), 3014(b))

(b) * % %

(1) Except for those pursuing
correspondence training, flight training,
apprenticeship or other on-the-job
training, those who are receiving
tutorial assistance, and those who

receive an accelerated payment, VA will
make a charge against entitlement:
* * * * *

(7) When a veteran or servicemember
is paid an accelerated payment, VA will
make a charge against entitlement for
each accelerated payment made to him
or her. The charge—

(i) Will be made in months and
decimal fractions of a month; and

(ii) Will be determined by dividing
the amount of the accelerated payment
by an amount equal to the rate of basic
educational assistance otherwise
applicable to him or her for full-time
institutional training. If the rate of basic
educational assistance increases during
the enrollment period, VA will charge
entitlement for the periods covered by
the initial rate and the increased rate,
respectively.

(Authority: 38 U.S.C. 3014A)

* * * * *

7. Section 21.7140 is amended by:

a. Redesignating paragraphs (b)
through (f) as paragraphs (c) through (g),
respectively.

b. Adding a new paragraph (b).

c. Revising newly redesignated
paragraph (c)(1) introductory text.

The addition and revision read as
follows:

§21.7140 Certifications and release of
payments.
* * * * *

(b) Accelerated payments. VA will
apply the provisions of §§21.7151(a),
(c), (d), and 21.7154(c) in making

accelerated payments.
c R

(1) VA will pay educational assistance
to a veteran or servicemember (other
than one pursuing a program of
apprenticeship or other on-job training,
a correspondence course, one who
qualifies for advance payment, one who
qualifies for an accelerated payment, or
one who qualifies for a lump sum

payment) only after—
* * * * *

§21.7142 [Redesignated as §21.7143]

8. Section 21.7142 is redesignated as
§21.7143.

9. A new §21.7142 is added to read
as follows:

§21.7142 Accelerated payments.

The accelerated payment will be the
lesser of—

(a) The amount equal to 60 percent of
the charged tuition and fees for the
term, quarter or semester (or the entire
program of education for those programs
not offered on a term, quarter, or
semester basis), or

(b) The aggregate amount of basic
education assistance to which the

individual remains entitled under this
chapter at the time of the payment.

(Authority: 38 U.S.C. 3014A)

10. Section 21.7151 is amended by:

a. Revising the section heading.

b. Adding paragraph (c) immediately
following the authority citation at the
end of the section.

The revision and additions read as
follows:

§21.7151 Advance payment and
accelerated payment certifications.
* * * * *

(c) Accelerated payments. (1) A
veteran or servicemember is eligible for
an accelerated payment only if—

(i) The veteran or servicemember
submits a signed statement to the school
or to VA that states “I request
accelerated payment”’;

(ii) The veteran or servicemember is
enrolled in a course or program of
education or training beginning on or
after October 1, 2002;

(iii) The veteran is enrolled in an
approved program as defined in
§21.4200 (aa);

(iv) The charged tuition and fees for
the term, quarter, or semester (or entire
program for those programs not offered
on a term, quarter or semester basis)
divided by the number of months (and
fractions thereof) in the enrollment
period, exceeds the amount equal to 200
percent of the monthly rate of basic
educational assistance allowance
otherwise payable under §§21.7136 or
21.7137, as applicable; and

(v) The veteran or servicemember
requesting the accelerated payment has
not received an advance payment under
§ 21.7140(a) for the same enrollment
period.

(2) Except as provided in paragraph
(c)(5) of this section, VA will make the
accelerated payment directly to the
educational institution, in the veteran’s
or servicemember’s name, for delivery
to the veteran or servicemember if:

(i) The educational institution
submits the enrollment certification
required under § 21.7152 before the
actual start of the term, quarter or
semester (or the start of the program for
a program not offered on a term, quarter
or semester basis); and

(ii) The educational institution at
which the veteran or servicemember is
accepted or enrolled agrees to—

(A) Provide for the safekeeping of the
accelerated payment check before
delivery to the veteran or
servicemember;

(B) Deliver the payment to the veteran
or servicemember no earlier than the
start of the term, quarter or semester (or
the start of the program if the program
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is not offered on a term, quarter or
semester basis);

(C) Certify the enrollment of the
veteran or servicemember and the
amount of tuition and fees therefor; and

(D) Certify the delivery of the
accelerated payment to the veteran or
servicemember.

(3) VA will make accelerated
payments directly to the veteran or
servicemember if the enrollment
certification required under § 21.7152 is
submitted on or after the first day of the
enrollment period. VA will
electronically deposit the accelerated
payment in the veteran’s or
servicemember’s bank account unless—

(i) The veteran or servicemember does
not have a bank account; or

(ii) The veteran or servicemember
objects to payment by electronic funds
transfer.

(4) VA must make the accelerated
payment no later than the last day of the
month immediately following the
month in which VA receives a
certification from the educational
institution regarding—

(i) The veteran’s or servicemember’s
enrollment in the program of education;
and

(ii) The amount of the charged tuition
and fees for the term, quarter or
semester (or for a program that is not
offered on a term, quarter, or semester
basis, the entire program).

(5) The Director of the VA field
station of jurisdiction may direct that
accelerated payments not be made in
advance of the first day of the
enrollment period in the case of
veterans or servicemembers attending
an educational institution that
demonstrates its inability to discharge
its responsibilities for accelerated
payments. In such a case, the
accelerated payment will be made
directly to the veteran or servicemember
as provided in paragraph (c)(3) of this
section.

(Authority: 38 U.S.C. 3014A)

11. Section 21.7154 is amended by:

a. Revising the authority citation at
the end of paragraph (a).

b. Adding paragraph (a)(4)
immediately following the authority
citation at the end of paragraph (a)(3);
and by adding paragraph (d)
immediately following the authority
citation at the end of the section.

The revision and additions read as
follows:

§21.7154 Pursuit and absences.
* * * * *

(a) * * *

(4) Has received an accelerated
payment for the enrollment period.

(Authority: 38 U.S.C. 3014A, 3034, 3684)
* * * * *

(d) Additional requirements for
individuals receiving an accelerated
payment.

(1) When an individual receives an
accelerated payment as provided in
§21.7151(c) and (d), he or she must
certify the following information within
60 days of the end of the term, quarter
or semester (or entire program when the
program is not offered on a term,
quarter, or semester basis) for which the
accelerated payment was made:

(i) The course or program was
successfully completed, or if the course
was not completed—

(A) The date the veteran or
servicemember last attended; and

(B) An explanation why the course
was not completed;

(ii) If the veteran or servicemember
increased or decreased his or her
training time—

(A) The date the veteran or
servicemember increased or decreased
training time; and

(B) The number of credit/clock hours
pursued before and after each such
change in training time; and

(iii) The accelerated payment was
received and used.

(2) VA will establish an overpayment
equal to the amount of the accelerated
payment if the required certifications in
paragraph (c)(1) of this section are not
timely received.

(3) VA will determine the amount of
the overpayment of benefits for courses
not completed in the following
manner—

(i) For a veteran or servicemember
who does not complete the full course,
courses, or program for which the
accelerated payment was made, and
who does not substantiate mitigating
circumstances for not completing, VA
will establish an overpayment equal to
the amount of the accelerated payment.

(ii) For a veteran or servicemember
who does not complete the full course,
courses, or program for which the
accelerated payment was made, but who
substantiates mitigating circumstances
for not completing, VA will prorate the
amount of the accelerated payment to
which he or she is entitled based on the
number of days from the beginning date
of the enrollment period through the
date of last attendance. VA will
determine the prorated amount by
dividing the accelerated payment
amount by the number of days in the
enrollment period, and multiplying the
result by the number of days from the
beginning date of the enrollment period
through the date of last attendance. The
result of this calculation will equal the
amount the individual is due. The

difference between the accelerated
payment and the amount the individual
is due will be established as an
overpayment.

(Authority: 38 U.S.C. 3014A(g))

* * * * *

[FR Doc. 02—22439 Filed 9-10-02; 8:45 am)]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IN141-1b; FRL-7273-6]

Approval and Promulgation of

Implementation Plans; Indiana; Volatile
Organic Compound Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve, through a direct final
procedure, a revision to the Indiana
State Implementation Plan (SIP) to add
Volatile Organic Compound (VOC)
capture efficiency testing procedures to
the existing VOC emission control
regulations. The Indiana Department of
Environmental Management (IDEM)
submitted the adopted rule revision as
a requested SIP revision on August 8,
2001. Control system capture efficiency
requirements are components of several
State VOC control rules, particularly the
rules covering the control of VOC
emissions from coating and graphic arts
sources. The existing State VOC rules
specify minimum capture efficiencies
for some source categories, and some
sources may seek VOC emission
reduction credits through increases in
capture efficiency.

In a separate action in the “Rules and
Regulations” section of this Federal
Register, EPA is approving the State’s
capture efficiency testing rule revision
to the SIP through a direct final rule
without prior proposal because EPA
views this action as noncontroversial
and anticipates no adverse comments.
The rationale for approval is set forth in
the preamble to the direct final rule. If
EPA receives no written adverse
comments, EPA will take no further
action on this proposed rule. If EPA
receives meaningful written adverse
comment, we will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect. In that
event, EPA will address all relevant
public comments in a subsequent final
rule based on this proposed rule. In
either event, EPA will not institute a
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second comment period on this action.
Any parties interested in commenting
must do so at this time.

DATES: Comments on this action must be
received by October 11, 2002.
ADDRESSES: Written comments should
be sent to: J. Elmer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Copies of the documents relevant to
this action are available for public
inspection during normal business
hours at the Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604. Please
telephone Edward Doty at (312) 886—
6057 before visiting the Region 5 office.
FOR FURTHER INFORMATION CONTACT.:
Edward Doty, Environmental Scientist,
Regulation Development Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604. Telephone:
(312) 886—6057. E-mail address:
doty.edward@epa.gov.

Authority: 42 U.S.C. 4201-7601q.

Dated: August 23, 2002.
Gary Gulezian,
Acting Regional Administrator, Region 5.
[FR Doc. 02—22980 Filed 9-10-02; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MN69-7294b; FRL-7265-1]

Approval and Promulgation of
Implementation Plans; Minnesota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve a site-specific revision to the
Minnesota particulate matter (PM) State
Implementation Plan (SIP) for
Metropolitan Council Environmental
Service’s (MCES) Metropolitan
Wastewater Treatment Plant located on
Childs Road in St. Paul, Ramsey County,
Minnesota. The Minnesota Pollution
Control Agency requested in its June 1,
2001 submittal that EPA approve into
the Minnesota PM SIP certain portions
of the federally enforceable state
operating permit for the MCES
Metropolitan Wastewater Treatment
Plant and remove the MCES
Administrative Order from the state PM

SIP. The request is approvable because
it satisfies the requirements of the Clean
Air Act. Specifically, EPA is proposing
to approve into the SIP only those
portions of the permit cited as “Title I
Condition: State Implementation Plan
for PM1o.” In addition, EPA is proposing
to remove the MCES Metropolitan
Wastewater Treatment Plant
Administrative Order from the state PM
SIP. In the final rules section of this
Federal Register, EPA is approving the
SIP revision as a direct final rule
without prior proposal, because we
view this as a noncontroversial revision
amendment and anticipate no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to the direct final
rule, no further activity is contemplated
in relation to this proposed rule. If
adverse comments are received, the
direct final rule will be withdrawn and
all public comments received will be
addressed in a subsequent final rule
based on this proposed rule. We will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time.

DATES: Written comments must be
received on or before October 11, 2002.

ADDRESSES: Written comments should
be sent to: Carlton T. Nash, Chief,
Regulation Development Section, Air
Programs Branch (AR-18J), EPA Region
5, 77 West Jackson Boulevard, Chicago,
Illinois 60604—3590.

FOR FURTHER INFORMATION CONTACT:
Christos Panos, Environmental
Engineer, Regulation Development
Section, Air Programs Branch (AR-18]),
EPA Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 353—-8328.

SUPPLEMENTARY INFORMATION: For
additional information, see the Direct
Final notice which is located in the
Rules section of this Federal Register.
Copies of the request and the EPA’s
analysis are available for inspection at
the above address. (Please telephone
Christos Panos at (312) 353—8328 before
visiting the Region 5 Office.)

Dated: August 13, 2002.
Bharat Mathur,
Acting Regional Administrator, Region 5.
[FR Doc. 02-22978 Filed 9-10-02; 8:45 am]
BILLING CODE 6560-50-P

LEGAL SERVICES CORPORATION
45 CFR Part 1604

QOutside Practice of Law

AGENCY: Legal Services Corporation.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Legal Services
Corporation proposes to amend its
regulation relating to the outside
practice of law by full-time legal
services attorneys. The rule would be
substantively restructured and revised
to clarify the scope of the restrictions on
outside practice so that program
attorneys would not face undue
restrictions in complying with their
professional obligations. The proposed
rule would also amend several
definitions and allow for the separate
treatment of court appointments.

DATES: Comments should be received on
or before November 12, 2002.

ADDRESSES: Comments must be
submitted in writing and may be sent by
regular mail, or may be transmitted by
fax or email to: Mattie C. Condray,
Senior Assistant General Counsel, Office
of Legal Affairs, Legal Services
Corporation, 750 First St., NE., 11th
Floor, Washington, DC 20002-4250;
202/336—8952 (fax); mcondray@Isc.gov
(email).

FOR FURTHER INFORMATION CONTACT:
Mattie C. Condray, Senior Assistant
General Counsel, Office of Legal Affairs,
Legal Services Corporation, 750 First
St., NE., 11th Floor, Washington, DC
20002—4250; (202) 336—8817 (phone);
202/336-8952 (fax); mcondray@Isc.gov
(email).

SUPPLEMENTARY INFORMATION: On
January 17, 1995, the Legal Services
Corporation (LSC or the Corporation)
published for public comment proposed
revisions to 45 CFR part 1604, LSC’s
regulation on the outside practice of
law. 60 FR 3367. Although LSC received
public comment on the proposed
revisions, no final action was ever taken
on the rule. Many of the issues
outstanding in 1995 remain important
today and LSC is interested in adopting
final revisions to part 1604. LSC is not,
however, issuing a final rule because
several of the prior proposed revisions
may not be consistent with statutory
changes imposed by Congress in the
intervening years. Moreover, there may
be other issues with the regulation
which have arisen in the past seven
years which are not adequately
addressed by the prior proposed rule
without further consideration.
Accordingly, LSC is re-issuing a Notice
of Proposed Rulemaking (NPRM). LSC
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specifically invites comment on the
impact of the restriction on claiming
and accepting attorneys’ fees, other
restrictions stemming from the 1996
appropriations act, program integrity
requirements, and time-keeping
requirements on the proposals
contained herein and the general issue
of outside practice of law by LSC
recipient attorneys.

Section-by-Section Analysis
Section 1604.1

This section sets out the framework
for other changes that appear in this
NPRM. LSC proposes to add language to
authorize a recipient to adopt written
policies to permit its program attorneys
to engage in pro bono legal assistance
and to comply with their obligations as
members of the Bar and officers of the
court. The proposed rule recognizes,
however, that those demands must not
interfere with the attorneys’ overriding
responsibility to serve the program’s
clients. LSC further proposes to clarify
that this part should not be construed to
permit recipients to unduly restrict legal
services attorneys from engaging in
those activities. The use of the word
“unduly” acknowledges that there may
be some restrictions imposed by the LSC
Act, LSC appropriations or other
legislation and/or LSC regulations, or by
recipients that are necessary to comply
with applicable law or accomplish the
overriding goals of the LSC Act.

Section 1604.2 Definitions

Section 1604.2(a) “Full-time
Attorney”’

Purpose

LSC proposes to delete the definition
of “attorney,” because it is inconsistent
with the definition of “attorney” in part
1600 of the Corporation’s regulations,
Definitions. Instead, LSC proposes to
substitute a definition of “full-time
attorney” that incorporates the
definition of “attorney” in Part 1600.
Under the proposed rule, a “full-time
attorney” would be defined as an
attorney who is a full-time employee of
a recipient. LSC has not proposed a
separate definition for the term ““full-
time,” preferring to leave the decision as
to what constitutes “full-time” to the
recipient’s own personnel and outside
practice policies and to any appropriate
statutory definitions found elsewhere.

Section 1604.2(b)
of Law”

“Outside Practice

LSC proposes to amend this definition
to explain what outside practice is,
rather than what it is not. The regulation
is intended to and currently applies
only to the outside practice of law by
recipients’ employees and not to other

outside activities by recipients’
employees that do not constitute the
outside practice of law. LSC believes
that this amendment will clarify this
point and aid in the comprehension and
usability of the regulation.

LSC further proposes to substitute the
words ‘“receiving that” for “entitled to
receive.” This revision would make it
clear that an attorney could represent a
client in an outside practice case who is
eligible for representation from the
recipient even if the client is also
receiving legal assistance from the
recipient, as long as the recipient is
representing the client on a different
matter.

LSC notes that this definition is not
intended to include work done by legal
services attorneys when serving in the
military reserves as JAG Corps
attorneys. Although LSC has chosen not
to include language on this issue in the
rule, it intends to continue the policy
established in prior General Counsel
opinions, which have consistently
found that an attorney is not engaged in
the outside practice of law while serving
as a JAG Corps reserve officer.
Comments are solicited as to whether
the rule should include language
expressly stating this policy.

Section 1604.2(c) ““Court
Appointment”

LSC proposes to add a definition for
the term ““court appointment.” The
proposed definition, “an appointment
in a criminal or civil case made by a
court or administrative agency under a
statute or court rule or practice,” is
based on the language relating to court
appointments currently found in
sections 1604.4 and 1604.5 of the
regulation, rather than the following
language in § 1006(d)(6) of the Act:

Attorneys employed by a recipient
shall be appointed to provide legal
assistance without reasonable
compensation only when such
appointment is made pursuant to a
statute, rule, or practice applied
generally to attorneys practicing in the
court where the appointment is made.

The proposed definition on
appointments is broader than the
statutory one, which applies only to
uncompensated appointments; but LSC
believes it is appropriate because it is
more protective of program resources.

Section 1604.3 General Policy

LSC proposes to expand and amend
this section to require recipients to
adopt written policies relating to the
outside practice of law, rather than
permitting programs to determine on an
ad hoc basis, whether outside practice is
to be permitted in a particular instance

(as is the case under the existing rule).
LSC anticipates, however, that such
policies would give the recipient’s
executive director substantial discretion
in making outside practice of law
determinations.

Under the proposed rule, the required
policies would be permitted to permit
the outside practice of law by full-time
attorneys only to the extent permitted
by Part 1604, but would be permitted to
contain additional limitations not
imposed by Part 1604. This provision is
intended to address the concern that, in
revising this regulation to take account
of the evolving obligations of all
attorneys to do pro bono work,
recipients would be subject to pressures
from their attorneys to do outside
practice that was not absolutely
required by professional obligations and
that interfered with the program’s
ability to serve the clients it is funded
to serve. This concern is especially
important in view of the fact that LSC
recipients lack adequate resources to
serve more than a small fraction of the
eligible persons who have real legal
needs. LSC believes that the proposed
language will ensure that recipients can
adopt policies that balance the demands
of the profession, the attorney’s desire to
do outside work, and the needs of the
community served by the program.

The restrictions of this part, as
currently applicable and as proposed,
apply only to full-time attorneys.
Although LSC does not propose to
address the outside practice of law by
part-time attorneys, the regulation
would expressly provide that recipients’
policies may include restrictions on
outside practice by part-time attorneys.

Section 1604.4 Permissible Outside
Practice

LSC proposes to combine and revise
the provisions currently in sections
1604.4, Compensated Outside Practice,
and 1604.5, Uncompensated Outside
Practice, into one section retitled
Permissible Outside Practice.

Under the current structure of the
regulation, the general rule on the
outside practice of law is stated in the
negative; that is, the outside practice of
law is prohibited except as provided.
LSC proposes to, instead, state the rule
in the affirmative, providing guidance
on the terms under which the outside
practice of law may be approved. The
proposed revision also refers to a full-
time attorney’s responsibilities to
clients, rather than simply “full-time
responsibilities.” LSC intends an
executive director to make a case-by-
case determination as to whether
involvement in a specific case or matter
would be consistent with a full-time
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attorney’s responsibilities to the
program’s clients. A full-time attorney’s
responsibilities to program clients
should be determined by reference to
the program’s definition of “full-time,”
not by reference to a specific attorney’s
working habits. Thus, an attorney in the
habit of working substantial amounts of
overtime on program activities should
not be penalized for deciding to allot
some of that attorney’s own time to an
outside practice case rather than to
program activities. In addition, an
attorney should be permitted to take
reasonable amounts of leave to engage
in permitted outside practice.

LSC proposes to include language
intended to address a concern that, if a
program attorney handled outside
practice cases that were controversial or
dealt with areas prohibited to the
recipient (e.g., abortion litigation), the
employing recipient would be seen as
handling the cases and viewed as using
outside practice as a way to get around
other restrictions. The proposed
language, which is similar to language
in the regulation on prohibited political
activities, would require the attorney to
make it clear that this was not a program
case, and to do whatever was necessary
to ensure that it not be perceived as
such. In practical terms, the restriction
might require the attorney to use a home
address or post office box for
correspondence, or a home telephone
number or direct dial number that
would not go through the recipient’s
switchboard or voice mail greeting, or
other similar processes to ensure that
the recipient was not identified as the
sponsor of the representation. The
proposed restriction on identification
would not apply to court appointments
or to cases which are undertaken to
fulfill a mandatory pro bono obligation,
which are treated separately in the
regulation.

Proposed paragraph (c) sets forth the
five specific situations in which the
outside practice of law would be
permitted: a newly employed closing
cases from a previous law practice;
when the attorney is acting on behalf of
him or herself, a close friend, family
member or another member of the
recipient’s staff; when the attorney is
acting on behalf of a religious,
community, or charitable group; when
the attorney is participating in a pro
bono or legal referral program affiliated
with or sponsored by a bar association,
other legal organization or religious,
community or charitable group; or when
the attorney is satisfying an obligation to
participate in pro bono work under
applicable State or local rules or
practices of professional responsibility.

With respect to newly employed
attorneys, proposed paragraph (c)(1) is
intended to make explicit what has
always been implicit under the current
part 1604, i.e., that work for a client
from a previous practice should not be
done on program time.

LSC proposes to expressly permit an
attorney to represent another member of
the recipient’s staff without having to
prove that the individual is a close
friend. LSC also proposes to add
language to make it clear that the
attorney may represent him or herself.

LSC also proposes to amend the
current provision permitting
representation of religious, community
or charitable groups, to permit the
representation of an individual client
who has been referred to him or her by
such a group through a formal pro bono
or referral program that does regular
referrals. For example, under the
proposed rule it would be permissible
for an attorney to represent a client who
has been referred by the ACLU, NAACP
or Catholic Charities. Prior General
Counsel opinions have permitted
outside practice both on behalf of
organizations as well as on behalf of
individuals referred by those
organizations and LSC believes that it is
appropriate to incorporate these
interpretations into the rule.

LSC proposes to add a paragraph,
(c)(5), to make it clear that legal services
attorneys should be permitted to act in
the same way as other attorneys with
respect to pro bono work that is
undertaken to meet professional
obligations, whether the obligation is
aspirational, as under state rules that are
modeled on Rule 6.1 of the American
Bar Association’s (“ABA”’) Model Rules
of Professional Conduct, or mandatory,
as is now the case in a few local
jurisdictions across the country.

Section 1604.51 Compensation

The 1995 NPRM contained a new
proposed provision on compensation,
providing, among other things, that a
recipient would be allowed to permit an
attorney to accept attorneys’ fees for
certain cases, as long as the fees would
be remitted to the recipient. While this
proposed provision was clearly
permissible at the time it was proposed,
LSC is concerned that it is no longer
consistent with the current statutory
and regulatory restrictions on the
claiming, collecting and retention of
attorney’s fees. In order to solicit
comment on this issue, LSC is
reprinting the original text of the
preamble and the proposed regulatory
text as they appeared in 1995:

Althougﬁ tﬁe statute prohibits all
compensated outside practice, the

exception in proposed paragraph (a) for
work on cases held over from a previous
private practice is justified under the
general principle that neither LSC nor
the recipient can interfere with an
attorney’s professional responsibilities
to a client. Since the representation was
undertaken before the lawyer became a
legal services attorney, fairness dictates
that the attorney should be permitted to
take fees for completion of the work.

Paragraph (b) proposes that a
recipient may permit an attorney to
accept attorneys’ fees for § 1604.4(c)(2)-
(5) cases, as long as the fees are remitted
to the recipient. Several project
directors have questioned why an
attorney cannot keep fees awarded for
outside practice approved by the
recipient. The answer is simple. The
LSC Act provision on outside practice,
§ 1007(a)(4), prohibits all compensated
outside practice, subject to overriding
considerations of professional
responsibility, but permits
uncompensated outside practice under
LSC guidelines.

What this section does, in essence, is
to define as “uncompensated outside
practice” any representation where the
attorney does not seek or receive
personal compensation for the
representation. Thus, the attorney can
perform work pro bono, without any fee,
but can also undertake work where fees
could potentially be awarded, as long as
the attorney does not keep any such fee
but remits it to the recipient.

Proposed § 1604.5(b)(2) provides that
attorneys’ fees shall be remitted to a
recipient when allowed by applicable
rules of professional responsibility. The
Committee added the reference to the
rules of professional responsibility
because of a concern that restrictions on
fee-splitting could, in some states,
prohibit an attorney from turning over
attorneys’ fees from an outside practice
case to the recipient. Recipients would
need to consult the status of the law in
their state. The Committee understands
that, in general, fee-splitting between a
staff attorney and a legal services
organization such as a recipient is not
restricted under state or local rules, but
requests comments on the issue.

The Committee also raised the issue
of how such attorneys’ fees would be
treated for tax purposes. Because the
Corporation does not generally regulate
the tax obligations of recipients’
employees, this issue does not appear to
be one that should be addressed by
regulation. Rather, it is a matter of local
concern which a recipient may want to
consider when drafting its policies on
outside practice.

The LSC Act and LSC’s regulation on
fee-generating cases, 45 CFR part 1609,
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have consistently been interpreted as
prohibiting recipients from taking
attorneys’ fees from a client’s recovery
of damages or retroactive statutory
benefits. That restriction is accordingly
incorporated into this provision of the
rule.

Paragraph (b)(3) is intended to make
it clear that if a recipient receives
attorneys’ fees from one of its attorneys’
outside practice cases, it could
reimburse the attorney, the client, the
pro bono or legal referral organization,
or anyone else who had contributed
resources to cover costs or out-of-pocket
expenses to support the representation.

Section 1604.6 Use of Recipient
Resources

For the five types of outside practice
cases described in proposed
§ 1604.4(c)(1)—(5), this proposed
provision proposes would allow
attorneys to use some recipient
resources if necessary to carry out the
attorney’s professional responsibilities.
However, it would be up to the local
recipient to establish policies that
would determine whether its attorneys
could use recipient resources for a
specific case to the extent allowed by
this rule.

More specifically, LSC proposes, for
newly employed attorneys closing old
cases, that a recipient may allow its
attorneys to use only a de minimis
amount of program resources, including
time. Under a “‘de minimis” standard,
an attorney could make a brief phone
call or use the fax machine during
working hours, but would have to take
leave for court appearances. For other
cases, LSC proposes a somewhat less
strict standard. In those situations, a
recipient would be permitted to allow
its attorneys to use a limited amount of
program resources, including time, for
those cases. Under the “limited”
standard, in addition to whatever an
attorney could do under the de minimis
standard, the attorney could, for
example, make a brief court appearance
during normal working hours without
taking leave. An attorney could also be
permitted to use a program computer or
typewriter to prepare pleadings or other
documents. However, if the attorney
participated in a long trial or extended
negotiation, he or she would normally
be required to take leave to do so. LSC
also proposes that if a recipient has a
procedure to identify copying, postage
and similar costs, and the attorney
reimbursed the recipient, the use of
those resources would also be
permissible under either standard. This
position is consistent with the
longstanding LSC policy. Finally,
language is included that would allow

an attorney to use a recipient’s resources
only when the recipient’s LSC or private
funds are not used for any activities for
which the use of such funds is
prohibited.

LSC seeks comments on the
appropriateness of using recipient
resources for any outside practice, and
whether or not the distinction between
“de minimis” and “limited”” use of
resources makes sense and is workable.
In particular, LSC invites comment on
the impact the 1996 restrictions, LSC’s
program integrity rules at 45 CFR Part
1610 and LSC’s timekeeping rules at 45
CFR part 1635 on the proposals set forth
herein.

Section 1604.7 Court Appointments

This proposed section would treat
court appointments and mandatory pro
bono representation separately from
outside practice, because there are
substantially different considerations for
court appointments and mandatory pro
bono than there are for pro bono or
other outside cases that an attorney
undertakes on a strictly voluntary basis.

Proposed paragraph (a)(1) simply
restates a general rule that applies to
court appointments as well as to outside
practice under the current part 1604
regarding the permissibility of a full-
time attorney accepting a court
appointment to provide representation.
Proposed paragraph (a)(2) is based on
§1006(d)(6) of the LSC Act. It is
intended to protect recipients from
efforts that have been made by some
judges to appoint legal services
attorneys to handle court appointments
in lieu of private attorneys, and/or to
refuse to provide compensation for
appointed cases handled by legal
services attorneys, when private
attorneys appointed to similar cases
would have been paid. Proposed
paragraph (a)(3) is also a requirement
carried over from the current part 1604,
although it makes more sense under this
proposal, since the proposed rule makes
it clear that legal services attorneys can
handle court appointments on program
time.

LSC proposes to add a new paragraph
providing that, if an attorney is
mandated to engage in pro bono
representation by applicable state or
local court rules or practices or by rules
of professional responsibility, such
representation shall be treated in the
same manner as court appointments for
the purposes of paragraphs (a)(1), (a)(3),
(b) and (c) of this section. While LSC
recognizes that the ABA Model Rules do
not currently mandate pro bono services
for any attorney, LSC also recognizes
that mandatory pro bono is under active
consideration in a number of states and

is a reality in certain local jurisdictions.
It is the intent of LSC that legal services
attorneys be permitted to undertake
outside representation to fulfill any
mandatory professional obligations to
provide pro bono assistance to which
they are now or may be subject in the
future.

Finally, this section would allow a
full-time attorney to use program
resources to undertake representation
required by court appointment or
mandatory pro bono, and would allow
the attorney to identify the recipient as
his or her employer when engaged in
such representation.

List of Subjects in 45 CFR Part 1604

Legal services.

For the reasons set forth in the
preamble, LSC proposes to revise 45
CFR part 1604 to read as follows:

PART 1604—OUTSIDE PRACTICE OF
LAW

Sec.

1604.1
1604.2
1604.3
1604.4
1604.5
1604.6
1604.7

Authority: 42 U.S.C. 2996e(b)(3),
2996¢(d)(6), 2996f(a)(4), 2996g(e).

Purpose.

Definitions.

General policy.

Permissible outside practice.
Compensation.

Use of recipient resources.
Court appointments.

§1604.1 Purpose.

This part is designed to authorize
recipients to adopt written policies that
permit legal services attorneys
employed by recipients to engage in pro
bono legal assistance and to comply
with the reasonable demands made
upon them as members of the Bar and
as officers of the Court, as long as those
demands do not hinder fulfillment of
their overriding responsibility to serve
those eligible for assistance under the
Act. Nothing in this part shall be
construed to permit recipients to unduly
restrict the ability of any attorney to
engage in such activities.

§1604.2 Definitions.

As used in this part—

(a) Full-time attorney means an
attorney who is employed full-time by
a recipient in legal assistance activities
supported in major part by the
Corporation, and who is authorized to
practice law in the jurisdiction where
assistance is provided.

(b) Outside practice of law means the
provision of legal assistance to a client
who is not receiving that legal
assistance from the employer of the full-
time attorney rendering assistance, but
does not include court appointments
except where specifically stated.
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(c) Court appointment means an
appointment in a criminal or civil case
made by a court or administrative
agency under a statute or court rule or
practice.

§1604.3 General policy.

(a) A recipient shall adopt written
policies governing the outside practice
of law by full-time attorneys that are
consistent with the applicable rules of
professional responsibility.

(b) A recipient’s policies may permit
the outside practice of law by full-time
attorneys only to the extent allowed by
this part, but may impose additional
restrictions as necessary to meet the
recipient’s responsibilities to clients.

(c) A recipient may also adopt
policies that apply to outside practice
by attorneys employed part-time by the
recipient, but are not required to do so
under the provisions of this part.

§1604.4 Permissible outside practice.

A recipient may permit a full-time
attorney to engage in a specific case or
matter that constitutes the outside
practice of law if:

(a) The director of the recipient or the
director’s designee determines that
representation in such case or matter is
consistent with the attorney’s
responsibilities to the recipient’s clients;

(b) Except as provided in § 1604.7, the
attorney does not intentionally identify
the case or matter with the Corporation
or the recipient; and

(c) The attorney is—

(1) Newly employed and has a
professional responsibility to close cases
from a previous law practice, and does
so on the attorney’s own time as
expeditiously as possible; or

(2) Acting on behalf of him or herself,
a close friend, family member or another
member of the recipient’s staff; or

(3) Acting on behalf of a religious,
community, or charitable group; or

(4) Participating in a pro bono or legal
referral program affiliated with or
sponsored by a bar association, other
legal organization or religious,
community or charitable group; or

(5) Satisfying an obligation to
participate in pro bono work under
applicable State or local rules or
practices of professional responsibility.

§1604.5 Compensation.

(a) A recipient may permit a full-time
attorney to seek and receive personal
compensation for work performed
pursuant to § 1604.4(c)(1).

(b) A recipient may permit a full-time
attorney to seek and accept a fee paid
by, awarded or approved by a court or
administrative body or included in a
settlement if—

(1) The attorney is acting pursuant to
§1604.4(c)(2) through (5);

(2) Subject to the applicable law and
rules of professional responsibility, any
such fees paid to the attorney are
remitted to the recipient; and

(3) The fee is not deducted from the
individual client’s recovery of
compensatory damages or retroactive
benefits.

(c) From the fees remitted to the
recipient pursuant to paragraph (b)(2) of
this section, the recipient may
reimburse any individual or
organization for actual costs or out-of-
pocket expenses incurred in the
representation.

§1604.6 Use of recipient resources.

(a) For cases undertaken pursuant to
§1604.4(c)(1), a recipient’s written
policies may permit a full-time attorney
to use de minimis amounts of the
recipient’s resources for permissible
outside practice if necessary to carry out
the attorney’s professional
responsibilities, as long as the
recipient’s Corporation or private funds
are not used for any activities for which
the use of such funds is prohibited.

(b) For cases undertaken pursuant to
§ 1604.4(c)(2) through (5), a recipient’s
written policies may permit a full-time
attorney to use limited amounts of the
recipient’s resources for permissible
outside practice if necessary to carry out
the attorney’s professional
responsibilities, as long as the
recipient’s Corporation or private funds
are not used for any activities for which
the use of such funds is prohibited.

§1604.7 Court appointments.

(a) A recipient may permit a full-time
attorney to accept a court appointment
if the director of the recipient
determines that:

(1) Such an appointment or case is
consistent with the attorney’s
responsibilities to the recipient’s clients;

(2) The appointment was made and
the attorney will receive compensation
for the court appointment under the
same terms and conditions as are
applied generally to attorneys practicing
in the court where the appointment is
made; and

(3) Subject to the applicable law and
rules of professional responsibility, the
attorney agrees to remit to the recipient
any compensation received.

(b) A recipient may permit a full-time
attorney to use program resources to
undertake representation pursuant to a
court appointment.

(c) A full-time attorney may identify
the recipient as his or her employer
when engaged in representation
pursuant to a court appointment.

(d) If, under the applicable State or
local court rules or practices or rules of
professional responsibility, legal
services attorneys are mandated to
provide pro bono legal assistance in
addition to the attorneys’ work on
behalf of the recipient’s clients, such
legal assistance shall be treated in the
same manner as court appointments
under paragraphs (a)(1), (a)(3), (b) and
(c) of this section.

Victor M. Fortuno,

Vice President for Legal Affairs and General
Counsel.

[FR Doc. 02—23089 Filed 9—10-02; 8:45 am)]
BILLING CODE 7050-01-P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

49 CFR Part 1002
[STB Ex Parte No. 542 (Sub-No. 4)]

Regulations Governing Fees for
Services Performed in Connection
With Licensing and Related Services—
2002 New Fees

AGENCY: Surface Transportation Board,
Transportation.

ACTION: Notice of proposed rulemaking
and request for comments.

SUMMARY: The Board proposes to:
establish 22 fees for services for which
no fee currently is assessed; raise the
below-cost fee that currently applies to
six fee items; update fees for nine
existing fee items; and amend, renumber
and delete certain rules to conform to
existing and proposed fee collection
policies and processes. The Board
proposes these changes under the
Independent Offices Appropriations Act
and OMB Circular A-25, User Fees. We
request comments on these proposals.

DATES: Comments are due on October
11, 2002.

ADDRESSES: Send comments (an original
plus 10 copies) referring to Ex Parte No.
542 (Sub-No. 4) to: Surface
Transportation Board, Case Control
Branch, 1925 K Street, NW.,
Washington, DC 20423-0001.

FOR FURTHER INFORMATION CONTACT:
Anne K. Quinlan (202) 5651727 or
David T. Groves (202) 565—1551.
(Federal Information Relay Service
(FIRS) for the hearing impaired: 1 (800)
877-8339.)

SUPPLEMENTARY INFORMATION: The
Independent Offices Appropriations
Act, 31 U.S.C. 9701 (IOAA), is the basis
for user fees charged by Federal
agencies. Under the IOAA, agencies are
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required to ensure that “* * * each
service or thing of value provided by an
agency * * *toaperson * * * be self-
sustaining to the extent possible.” 31
U.S.C. 9701(a). Office of Management
and Budget (OMB) Circular No. A-25
User Fees, revised July 8, 1993 (Circular
A-25), establishes federal policy
regarding fees assessed for government
services pursuant to the IOAA. Circular
A-25 states that the general policy of
the federal government is that “[a] user
charge will be assessed against each
identifiable recipient for special benefits
derived from federal activities beyond
those received by the general public.”
Circular A-25, section 6.

Pursuant to these directives, the
Board is proposing to establish 22 new
fees to cover services and activities that
have not previously been included in
the Board’s user fee regulations,
including a catch-all “basic” fee for STB
adjudicatory services not already
covered by a specific fee. Specifically,
the Board proposes to establish new fees
to cover the following services, which
confer special benefits on identifiable
recipients. Under section 1002.1, we
propose to charge a fee for courier
services involved in retrieval of off-site
agency records [rule 1002.1(e)]. Under
section 1002.2, we propose to charge
fees to address: petitions for exemption,
and petitions to revoke exemptions,
under 49 U.S.C. 13541 [fee items
(f)(2)(ii) and (iii)]; requests for dispute
determinations under 49 U.S.C.
10901(d) [fee item (f)(12)(iv)]; requests
to extend trail use negotiation periods
[fee item (f)(27)(ii)]; requests for waiver
or clarification of Board regulations in
major rail finance transactions under 49
U.S.C. 11323, and in other cases not
otherwise covered [fee items (f)(38)(vii)—
(41)(vii) and (f)(65), respectivelyl;
formal complaints by small shippers in
rail maximum rate cases [fee item
(f)(56)(ii)]; requests for orders
compelling a carrier to file a common
carrier rate [fee item (f)(56)(v)]; appeals
from procedural and discovery rulings
[fee items (f)(61)(ii) and (f)(64)(iii),
respectively]; requests for expedited
relief under 49 CFR parts 1146 and 1147
[fee items (f)(63)(i) and (ii),
respectively]; motions to compel
discovery [fee items (£)(64)(i) and (ii)];
requests to use voting trust agreements
[fee items (f)(86)(ii) and (iii)]; and a
catch-all, basic fee for STB adjudicatory
services not otherwise covered [fee item
(H)(88)].

The Board currently assesses a below-
full cost fee of $150 (comparable to the
fee for filing a matter with a court
system) for six fee items, specifically:
trail use requests [fee item (£)(27)];
Amtrak conveyance proceedings [fee

item (f)(47)]; Amtrak compensation
proceedings [fee item (f)(48)]; labor
arbitration proceedings [fee item (£)(60)];
appeals to Board decisions and petitions
to revoke exemptions [fee item (f)(61)];
and motor carrier undercharge
proceedings [fee item (f)(62)]. We
propose to raise this fee to the basic fee
level of $200 to better reflect Board
costs.

Cost data for the above proposed fees
are based on contemporaneous time and
motion studies for some fee items, based
on after-the-fact interviews with staff
involved in the proceedings for other fee
items, and, for a few fee items, based on
what we believe are conservative
projections by informed staff.

Finally, the Board proposes to amend
several fee regulations to accomplish the
following: (1) Reflect current business
practices with respect to fee processing;
(2) permit use of the billing account
system to collect fees for documents
filed for recording under 49 U.S.C.
11301; (3) change the process for
handling fee waiver requests; (4) update
two fees previously overlooked; (5)
revise three fee items; and (6) delete a
few obsolete regulations. The proposed
regulations are set forth in the
Appendix.

Pursuant to 5 U.S.C. 605(b) we certify
that the proposed rules will not have a
significant economic impact on a
substantial number of small entities.
The economic impact of the proposed
fees will not be significant because the
Board fee would represent only a small
portion of the overall cost of the related
endeavor. Moreover, few small entities
avail themselves of the services to
which the proposed fees apply. Finally,
the Board’s regulations provide for
waiver of filing fees for those entities
that can make the required showing of
financial hardship.

This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.

Additional information is contained
in the Board’s decision. To obtain a free
copy of the full decision, visit the
Board’s website at http://
www.stb.dot.gov; call the Board’s
Information Officer at (202) 565—1674;
or pick up in person from the
Information Officer, Suite 100, Surface
Transportation Board, 1925 K Street,
NW., Washington, DC 20423—-0001. To
purchase a copy of the decision, write
to, call, email, or pick up in person from
Da-2-Da Legal Copy Service, Room 405,
1925 K Street, NW., Washington, DC
20006, (202) 293-7776,
da2dalegal@earthlink.net. [Assistance
for the hearing impaired is available

through Federal Information Relay
Services (FIRS): (800) 877—-8339.]

List of Subjects in 49 CFR Part 1002

Administrative practice and
procedure, Common carriers, Freedom
of information, User fees.

Decided: August 28, 2002.

By the Board, Chairman Morgan and Vice
Chairman Burkes.
Vernon A. Williams,
Secretary.

For the reasons set forth in the
preamble, the Surface Transportation
Board proposes to amend 49 CFR part
1002 as follows:

PART 1002—FEES

1. The authority citation for part 1002
is revised to read as follows:

Authority: 5 U.S.C. 552(a)(4)(A) and 553,
31 U.S.C. 9701, and 49 U.S.C. 721.

Section 1002.1(g)(11) also issued under 5
U.S.C. 5514 and 31 U.S.C. 3717.

2. Amend section 1002.1 as follows:

a. Redesignate paragraphs (e) through
(h) as paragraphs (f) through (i);

b. Remove newly redesignated
paragraph (f)(2) and designate newly
redesignated paragraph (f)(3) as
paragraph (f)(2);

c. Add new paragraph (e) and revise
newly redesignated paragraphs (g)(7),
(g)(8) and (h) to read as follows:

§1002.1 Fees for records search, review,
copying, certification, and related services.
* * * * *

(e) Fees for courier services to
transport agency records to provide on-
site access to agency records stored off-
site will be set at the rates set forth in
the Board’s agreement with its courier
service provider. Rate information is
available on the Board’s website
(http://www.stb.dot.gov), or can be
obtained from the Board’s Information
Officer, Suite 100, Surface
Transportation Board, Washington, DC
20423-0001.

* * * * *

(g) * % %

(7) The fee for photocopies shall be
$1.00 per letter or legal size exposure
with a minimum charge of $5.00.

(8) The fees for ADP data are set forth
in paragraph (f) of this section.

(h) Fees for services described in
paragraphs (a) through (g) of this section
may be charged to accounts established
in accordance with 49 CFR 1002.2(a)(2),
or paid for by check, money order,
currency, or credit card in accordance
with 49 CFR 1002.2(a)(3).

* * * * *
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3. Amend section 1002.2 as follows:

a. From paragraph (g)(1)(ii) remove
“$6.00” and in its place add “$20.00”’;

b. Remove paragraph (f)(78)(ii) and
redesignate paragraph (f)(78)(i) as
paragraph (£)(78);

c. Revise the last sentence of
paragraph (a)(1), paragraph (a)(2), the
first sentence of paragraph (b), and
paragraphs (f)(2), (£)(27), (£)(47), (f)(48),
(0)(56), ()(60) through (f)(62), (f)(86),
(£)(98), (f)(100) and (f)(101).

d. Add paragraphs (f)(12)(iv),
(£)(38)(vii), (f)(39)(vii), (£)(40)(vii),

(£)(41)(vii), (f)(63) through (f)(65), and
(f)(88).

The added and revised text is set forth
as follows:

§1002.2 Filing fees.

(a] * % %

(1) * * * Filing fees for tariffs,
including schedules, and contract
summaries, including supplements
(Item 78), and filing fees for documents
submitted for recording (Item 83) may
be charged to accounts established by
the Board in accordance with paragraph
(a)(2) of this section.

(2) Billing account procedure. Form
STB-1032 must be submitted to the
Board’s Section of Financial Services to
establish STB billing accounts for filing
fees for tariffs and for documents
submitted for recording.

(b) Any filing, other than a tariff
filing, that is not accompanied by the
appropriate filing fee, payment via
credit card or STB billing account, or a
request for waiver of the fee, is

deficient. * * *
* * * * *

(f) Schedule of filing fees.

Type of proceeding Fee
* * * * * * *
(2)(i) An application involving the purchase, lease, consolidation, merger, or acquisition of control of a motor carrier of pas-
SENGETS UNAEE 49 U.S.C. 14303 ....iiiiiiiieiitiiieeitiea et te e sttt e e stteeeaateee e e beeeaasbeee s steeeasteeeaasbeee e s beeeaasbeeeamsbeeeasbeeeebbeeeaabbeeesnseeessnseeesnsneens 1,500
(i) A petition for exemption under 49 U.S.C. 13541 (other than a rulemaking) filed by a non-rail carrier not otherwise cov-
L= =T [T OO TP PUPP PP OPRTPTON 2,300
(i) A petition to revoke an exemption filed under 49 U.S.C. 1354L(A) ....ceeeiiuiriaiiiiiiiiee ettt et e et e e e sbe e e e s beeeennnee 1,900
* * * * * * *
(12) * Kk *x
(iv) A request for determination of a dispute involving a rail construction that crosses the line of another carrier under 49
L0 ST O 010 X (o ) PP T PP PTR PR PRRTN 10,100
* * * * * * *
(27)(i) A request for a trail use condition in an abandonment proceeding under 16 U.S.C. 1247(d) ......cccoeiriureeiiireeniire e 200
(i) A request to extend the period for negotiation of @ trail USe agreemMEeNt .........c..ooiiiiiiiiiii e 300
* * * * * * *
(38) * Kk %
(vii) A request for waiver or clarification of regulations filed in a major financial proceeding as defined at 49 CFR 1180.2(a) 3,800
(39) L
(vii) A request for waiver or clarification of regulations filed in a major financial proceeding as defined at 49 CFR 1180.2(a) 3,800
(40) * *x %
(vii) A request for waiver or clarification of regulations filed in a major financial proceeding as defined at 49 CFR 1180.2(a) 3,800
(41) * *k *
(vii) A request for waiver or clarification of regulations filed in a major financial proceeding as defined at 49 CFR 1180.2(a) 3,800
* * * * * * *
(47) National Railroad Passenger Corporation (Amtrak) conveyance proceeding under 45 U.S.C. 562 .........cccccocievveiivicninincnnenne. 200
(48) National Railroad Passenger Corporation (Amtrak) compensation proceeding under Section 402(a) of the Rail Passenger
RS T] AV ot Y o TP TP 200
* * * * * * *
(56) A formal complaint alleging unlawful rates or practices of carriers:
(i) A formal complaint filed under the coal rate guidelines (Stand-Alone Cost Methodology) alleging unlawful rates and/or
practices of rail carriers under 49 U.S.C. 10704(C)(L) +eetuterurerrtemeeameeiueeateerieeateesteeaseesiseabeessseesbeesaseenseeaabeesbeeasneesaneeseensnes 61,400
(i) A formal complaint involving rail maximum rates filed by a small SNIPPET ........coiiiiiiiiiii e 150
(i) All other formal complaints (except competitive acCesS COMPIAINTS) .....cccueviiiiiiiiiiiee i 6,000
(iv) Competitive access COMPIAINES .........ccceiiiiiiiiiiiieee e 150
(v) A request for an order compelling a carrier to file a common carrier rate 200
* * * * * * *
(S0 I eTo =Yg o1 = 1 [o T g o] folot=T=To [T o JR O TP PP PP UPPRUTPRN 200
(61) (i) An appeal of a Surface Transportation Board decision on the merits or petition to revoke an exemption pursuant to 49
(GRS O 101510 12 (o ) E TSP TS PSSP PP PP P PP UPPUPURPPRTO 200
(ii) An appeal of a Surface Transportation Board decision on procedural matters except discovery rulings ... 250
(62) Motor carrier UNAErcharge PrOCEEUING .........eeeiiueiieiiiieaaieee et e e ettt e e aaee e e atbeeeabbeeeaaeseeesaseeeaabseeeaabeeesaabeeesneeeeaanneeeanbeeeesbeeeannneaeaan 200
(63) Expedited relief for service inadequacies:
(i) A request for expedited relief under 49 U.S.C. 11123 and 49 CFR part 1146 for Service emergency ..........cccceeveeveeeieeeennes 200
(i) A request for temporary relief under 49 U.S.C. 10705 and 11102, and 49 CFR part 1147 for service inadequacy 200
(64) Discovery:
(i) A motion to compel discovery in formal complaint proceedings under 49 U.S.C. 10704(C)(1) .ccveerrrreerriveeerirrressereessnneennns 2,300
(i) A motion to compel discovery in all other proceedings 950
() AN I=T ] oT=T= Vo) e [Tt 1V =T VA (1] 1o RSP SRSUPRN 2,100
(65) A request for waiver or clarification of regulations except one filed in an abandonment or discontinuance proceeding, or in
a major financial proceeding as defined at 49 CFR 1180.2(8) ...ccveerivrririureeiiieeesiereesiereestesesssseesssaeesssneesssseessssesesssseessssseessnees 400
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Type of proceeding Fee
(86) Informal opinions:
(i) A request for an informal OpiNiON NOt OThEIWISE COVEIEA .........ccuiiiiiiiiiiii et 1,100
(i) A request for an informal opinion on a voting trust agreement pursuant to 49 CFR 1013.3(a) in connection with a major
financial proceeding as defined at 49 CFR 1180.2(@) ... :tterteeeteeruueiiieaiteaiteesieeerueeateesteeasbeesteeasbeesseeabeesbeeabeesaseebeeenbeesbeesaneens 3,500
(iii)y A request for an informal opinion on a voting trust agreement pursuant to 49 CFR 1013.3(a) not otherwise covered ....... 350
* * * * * * *
(88) Basic fee for STB adjudicatory services Not OtherwiSe COVEIEA .........ccc.iiiiiiiiiiiiiie ettt 200
(98) Processing the paperwork related to a request for the Carload Waybill Sample to be used in a Board or State proceeding
that:
(i) Does not require a FEDERAL REGISTER notice:
(AN S =1 oTo 1] A o To] 1 o] o PSPPSR 100
(B) SHAING COSE POMLION ...ttt et b ettt h et bt e e b et e b e ehe e e bt e ea bt e bt e sbs e e bt e eab e et e e e sbeesbeesaneeeees 132
(ii) Does require a FEDERAL REGISTER notice:
() SO COSE POITION ...ttt ettt bt h ettt e e e bt e h et e et e h bt e bt e ket e b e e ehe e et e e ehb e e b e e sbe e e bt e nab e et e e e bb e e nbnenaneeeees 300
(&) IES1 Lo 1o I oo 1S f oo g i o ISP TS O PR URRPP 32
(100) Uniform Railroad Costing System (URCS) software and information:
(i) Initial PC version URCS Phase |1l software program and ManUAl ............cocieiiiiiiiiiiaiie et 50
(ii) Updated URCS PC version Phase Il COSt flle—Per YEAI .........cciiiiiiiiiiiiii e 25
(iii) Public requests for Source Codes to the PC version URCS Phase [l ........cccooiiiiiiiiiiiieeiie et 100
(101) Carload Wayhbill Sample data or recordable disk (R-CD):
(i) Requests for Public USe File 0N R=CDPEF YA ........ceiuiiiiiiiieeitie ittt et e sttt et ettt e bt e sbe e e bt e naeesbeeabeeesbeesabeenbeesnbeenbeeanne 250
(ii) Waybill—Surface Transportation Board or State proceedings on R-CD—per year .. 500
(iii) User Guide for latest available Carload Waybill Sample .........cccoccceviiiiniiniienes 50
(iv) Specialized Programming for Waybill requests t0 the BOArd ...........cccociiiiiiiiiiiiiii e 276

* *

* * *

1Per party.
2Per hour.

[FR Doc. 02—22918 Filed 9-10-02; 8:45 am]
BILLING CODE 4915-00-P

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board

49 CFR 1109 and 1114
[STB Ex Parte No. 638]

Procedures To Expedite Resolution of
Rate Challenges To Be Considered
Under the Stand-Alone Cost
Methodology

AGENCY: Surface Transportation Board,
Transportation.

ACTION: Notice of proposed rulemaking
and request for comments.

SUMMARY: The Board proposes to amend
its regulations at parts 1109 and 1114 to
expedite the resolution of rate
challenges considered under the stand-
alone cost (SAC) methodology. We are
proposing to change both our discovery
standard and the way we handle
discovery disputes in rate cases

considered under the SAC methodology.

We are also proposing to institute a
requirement that a shipper seeking rate
relief from a railroad in such cases

engage in non-binding mediation of its
dispute with the railroad prior to filing
its complaint with us. We request
comments on these proposals.

DATES: Comments are due October 11,
2002, with reply comments due 20 days
thereafter.

ADDRESSES: Send comments (an original
plus 10 copies) referring to Ex Parte No.
638 to: Surface Transportation Board,
1925 K Street, NW., Washington, DC
20423-0001.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Stilling (202) 565-1567.
[Federal Information Relay Service
(FIRS) (Hearing Impaired): (800) 877—
8339.]

SUPPLEMENTARY INFORMATION:
Additional information is contained in
the Board’s decision. To obtain a free
copy of the full decision, visit the
Board’s Web site at www.stb.dot.gov;
call the Board’s Information Officer at
(202) 565—-1674; or pick up in person
from the Information Officer, Suite 100,
Surface Transportation Board, 1925 K
Street, NW., Washington, DC 20423—
0001. To purchase a copy of the
decision, write to, call, e-mail, or pick
up in person from Da-2-Da Legal Copy
Service, Room 405, 1925 K Street, NW.,
Washington, DC 20006, (202) 293-7776,

da2dalegal@earthlink.net. [Federal
Information Relay Service (FIRS)
(Hearing Impaired): (800) 877—8339.]

This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.

We tentatively conclude that our
action will not have a significant effect
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act.

List of Subjects in 49 CFR Parts 1109
and 1114

Practice and procedure, Railroads.

Decided: September 3, 2002.

By the Board, Chairman Morgan and Vice
Chairman Burkes.

Vernon A. Williams,
Secretary.

For the reasons set forth in the
preamble, the Surface Transportation
Board proposes to amend 49 CFR parts
1109 and 1114 as follows:

PART 1109—USE OF ALTERNATIVE
DISPUTE RESOLUTION IN BOARD
PROCEEDINGS AND THOSE IN WHICH
THE BOARD IS A PARTY

Add new § 1109.4, Mandatory
Mediation in Rate Cases To Be
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Considered Under the Stand-Alone Cost
Methodology, as follows:

§1109.4 Mandatory Mediation in Rate
Cases To Be Considered Under the Stand-
Alone Cost Methodology.

(a) A shipper seeking rate relief from
a railroad or railroads in a case
involving the stand-alone cost
methodology must engage in non-
binding mediation of its dispute with
the railroad prior to filing a formal
complaint under part 1111.

(b) The shipper must file a request for
mediation with the Board, indicating its
intent to file a complaint alleging a
violation of 49 U.S.C. 10701 and 10704.
This request will engage the Board’s
processes and serve to fix the relevant
limitations period for any relief for rates
or charges already paid, just as would
the filing of a formal complaint. The
request for mediation must specify the
relevant facts and nature of the dispute
in sufficient detail to frame the issues
requiring mediation. The shipper must
serve a copy of its request on the
defendant railroad as specified in
§ 1104.12. A mediator will be assigned
by the Board within 5 business days of
filing of the shipper’s request.

(c) The mediator will work with the
parties to try to reach a settlement of all
or some of their dispute or to narrow the
issues in dispute, and reach stipulations
that may be incorporated into any
subsequent adjudication before the
Board if mediation does not fully
resolve the dispute.

(d) If the parties reach a settlement,
the mediator may assist in preparing a
settlement agreement. If the parties fail
to reach a settlement, the shipper may
proceed to file a formal complaint with
the Board. If the parties reach a partial
settlement, the shipper may proceed to
file a formal complaint with the Board
on the remaining issues, which will be
handled under the Board’s existing
rules.

(e) Within 5 business days of the
assignment to mediate, the mediator
shall contact the parties to discuss
ground rules and the time and location
of any meeting. The precise procedure
used to facilitate the mediation is
flexible and is within the mediator’s
discretion.

(f) The entire mediation process shall
be private and confidential, and shall be
completed within 60 days of the filing
of the shipper’s request. If the mediation
process cannot be competed in 60 days,
a request for an extension may be filed
by the mediator, after consultation with
the parties, prior to the end of the 60
day period, and may be considered by
the Board.

PART 1114—EVIDENCE; DISCOVERY

1. Amend §1114.21 as follows:

a. Revise the first sentence of
paragraph (a)(1);

b. Redesignate current paragraphs (b)
(f) as (c)-(g);

c. Add new paragraph (b).

The revised and added text reads as
follows:

§1114.21 Applicability; general
provisions.

(a) When discovery is available. (1)
Parties may obtain discovery under this
subpart regarding any matter, not
privileged, which is relevant to the
subject matter involved in a proceeding
other than an informal proceeding or a
rate case to be considered under the
stand-alone cost methodology. * * *

(b) Discovery in stand-alone cost rate
cases. In a rate case to be considered
under the stand-alone cost
methodology, parties may obtain
discovery only of information for which
the party seeking discovery has a clear,
demonstrable need in order to make its
case and which is not readily available
to it through means other than
discovery.

2. Add to §1114.31, new paragraphs
(a)(1)—(4) as follows:

§1114.31 Failure to respond to discovery.

(El] * % %

(1) Reply to motion to compel
generally. Except in rate cases to be
considered under the stand-alone cost
methodology, the time for filing a reply
to a motion to compel is governed by
§1104.13.

(2) Reply to motion to compel in
stand-alone cost rate cases. A reply to
a motion to compel must be filed with
the Board within 10 days thereafter in
a rate case to be considered under the
stand-alone cost methodology.

(3) Conference with parties. Within 5
business days after the filing of a reply
to a motion to compel in a rate case to
be considered under the stand-alone
cost methodology, Board staff may
convene an informal conference with
the parties to discuss the dispute,
attempt to narrow the issues, and gather
any further information needed to
render a ruling.

(4) Ruling on motion to compel in
stand-alone cost rate cases. Within 5
business days after a conference with
the parties convened pursuant to
subparagraph (a)(3) of this section, the
Secretary will issue a summary ruling
on the motion to compel discovery in a
stand-alone cost rate case. If no
conference is convened, the Secretary
will issue this summary ruling within

10 business days after the filing of the
reply to the motion to compel.

* * * * *

[FR Doc. 02—22808 Filed 9—9-02; 11:54 am)]
BILLING CODE 4915-00-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-Al60

Endangered and Threatened Wildlife
and Plants; Proposed Establishment of
a Nonessential Experimental
Population of Black-footed Ferrets in
South-central South Dakota

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; notice of hearing.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), in
cooperation with the Rosebud Sioux
Tribe (Tribe), the U.S. Forest Service,
and the U.S. Bureau of Indian Affairs
propose to reintroduce endangered
black-footed ferrets (Mustela nigripes)
into south-central South Dakota on the
Rosebud Sioux Reservation. The
purposes of this proposed
reintroduction are to implement actions
required for recovery of the species and
to evaluate and improve reintroduction
techniques and management
applications. If this rule is finalized by
October 2002, we will release surplus
captive-raised and/or wild-born black-
footed ferrets in the fall of 2002, and
release additional animals annually for
several years thereafter until a self-
sustaining population is established. If
this reintroduction program is
successful, a wild population could be
established in 5 years or less. The
Rosebud Sioux Reservation black-footed
ferret population would be established
as a nonessential experimental
population in accordance with section
10(j) of the Endangered Species Act of
1973, as amended (Act). We would
manage this population under
provisions of this proposed special rule.
A draft environmental assessment has
been prepared on this proposed action.
DATES: Comments from all parties on
both the proposed rule and the draft
environmental assessment must be
received by: October 11, 2002. A public
hearing has been scheduled for
September 26, 2002 from 4:00 p.m. until
6:00 p.m. in the Commons Area at the
Multi-Cultural Center in Mission, South
Dakota. An informational meeting/open
house will be held prior to this meeting
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from 10:00 a.m. until 4:00 p.m. at the
same location.

ADDRESSES: Send your comments on
this proposed rule or the draft
environmental assessment to Pete
Gober, Field Supervisor, or Scott
Larson, Fish and Wildlife Biologist, U.S.
Fish and Wildlife Service, Ecological
Services Office, 420 South Garfield
Avenue, Suite 400, Pierre, South Dakota
57501, or telephone (605) 224—8693.
Comments received will be available for
public inspection, by appointment,
during normal business hours at the
above address. You may obtain copies of
the draft environmental assessment
from the above address or by calling
(605) 224-8693.

FOR FURTHER INFORMATION CONTACT:
Mike Lockhart at (307) 721-8805.
SUPPLEMENTARY INFORMATION:

Background

1. Legislative: Congress made
significant changes to the Act in 1982
with addition of section 10(j), which
provides for the designation of specific
reintroduced populations of listed
species as “experimental populations.”
Previously, we had authority to
reintroduce populations into
unoccupied portions of a listed species’
historical range when doing so would
foster the conservation and recovery of
the species. However, local citizens
often opposed these reintroductions
because they were concerned about
placement of restrictions and
prohibitions on Federal and private
activities. Under section 10(j), the
Secretary of the Department of the
Interior can designate reintroduced
populations established outside the
species’ current range, but within its
historical range, as “‘experimental.”
Based on the best available information,
we must determine whether an
experimental population is “essential”
or “nonessential” to the continued
existence of the species. Regulatory
restrictions are considerably reduced
under a Nonessential Experimental
Population (NEP) designation.

Under the Act, species listed as
endangered or threatened are afforded
protection primarily through the
prohibitions of section 9 and the
requirements of section 7. Section 9 of
the Act prohibits the take of endangered
wildlife. “Take” is defined by the Act as
harass, harm, pursue, hunt, shoot,
wound, trap, capture, or collect, or
attempt to engage in any such conduct.
Service regulations (50 CFR 17.31)
generally extend the prohibition of take
to threatened wildlife. Section 7 of the
Act outlines the procedures for Federal
interagency cooperation to conserve

federally listed species and protect
designated critical habitats. It mandates
all Federal agencies to determine how to
use their existing authorities to further
the purposes of the Act to aid in
recovering listed species. It also states
that Federal agencies will, in
consultation with the Service, ensure
that any action they authorize, fund, or
carry out is not likely to jeopardize the
continued existence of a listed species
or result in the destruction or adverse
modification of designated critical
habitat. Section 7 of the Act does not
affect activities undertaken on private
lands unless they are authorized,
funded, or carried out by a Federal
agency.

For purposes of section 9 of the Act,

a population designated as experimental
is treated as threatened regardless of the
species’ designation elsewhere in its
range. Through section 4(d) of the Act,
threatened designation allows us greater
discretion in devising management
programs and special regulations for
such a population. Section 4(d) of the
Act allows us to adopt whatever
regulations are necessary to provide for
the conservation of a threatened species.
In these situations, the general
regulations that extend most section 9
prohibitions to threatened species do
not apply to that species, and the
special 4(d) rule contains the
prohibitions and exemptions necessary
and appropriate to conserve that
species. Regulations issued under
section 4(d) for NEPs are usually more
compatible with routine human
activities in the reintroduction area.

For the purposes of section 7 of the
Act, we treat NEPs as threatened species
when the NEP is located within a
National Wildlife Refuge or National
Park, and section 7(a)(1) and the
consultation requirements of section
7(a)(2) of the Act apply. Section 7(a)(1)
requires all Federal agencies to use their
authorities to conserve listed species.
Section 7(a)(2) requires that Federal
agencies consult with the Service before
authorizing, funding, or carrying out
any activity that would likely jeopardize
the continued existence of a listed
species or adversely modify its critical
habitats. When NEPs are located outside
a National Wildlife Refuge or National
Park, we treat the population as
proposed for listing and only two
provisions of section 7 would apply—
section 7(a)(1) and section 7(a)(4). In
these instances, NEPs provide
additional flexibility because Federal
agencies are not required to consult
with us under section 7(a)(2). Section
7(a)(4) requires Federal agencies to
confer with the Service on actions that
are likely to jeopardize the continued

existence of a proposed species. The
results of a conference are advisory in
nature and do not restrict agencies from
carrying out, funding, or authorizing
activities.

Individuals used to establish an
experimental population may come
from a donor population, provided their
removal will not create adverse impacts
upon the parent population, and
provided appropriate permits are issued
in accordance with our regulations (50
CFR 17.22) prior to their removal. In
this case, the donor ferret population is
a captive-bred population, which was
propagated with the intention of re-
establishing wild populations to achieve
recovery goals. In addition, wild
progeny from other NEP areas (and
which also originated from captive
sources) may be directly translocated to
the proposed reintroduction site.

2. Biological: The black-footed ferret
is a member of the Mustelid or weasel
family; has a black facemask, black legs,
and a black-tipped tail; is nearly 60
centimeters (2 feet) in length; and
weighs up to 1.1 kilograms (2.5 pounds).
It is the only ferret species native to
North America. The historical range of
the species, based on specimen
collections, extends over 12 western
States (Arizona, Colorado, Kansas,
Montana, Nebraska, New Mexico, North
Dakota, Oklahoma, South Dakota, Texas,
Utah, and Wyoming) and the Canadian
Provinces of Alberta and Saskatchewan.
Prehistoric evidence indicates that
ferrets once occurred from the Yukon
Territory in Canada to Mexico and
Texas (Anderson et al. 1986).

Black-footed ferrets depend almost
exclusively on prairie dog colonies for
food, shelter, and denning (Henderson
et al. 1969, updated 1974; Forrest et al.
1985). The range of the ferret coincides
with that of prairie dogs (Anderson et al.
1986), and ferrets with young have been
documented only in the vicinity of
active prairie dog colonies. Historically,
black-footed ferrets have been reported
in association with black-tailed prairie
dog (Cynomys Iudovicianus), white-
tailed prairie dog (Cynomys leucurus),
and Gunnison’s prairie dog (Cynomys
gunnisoni) towns (Anderson et al.
1986).

Significant reductions in both prairie
dog numbers and distribution occurred
during the last century due to
widespread poisoning of prairie dogs,
the conversion of native prairie to
farmland, and outbreaks of sylvatic
plague, particularly in the southern
portions of several species of prairie dog
ranges in North America. Sylvatic
plague arrived from Asia in
approximately 1900. It is an exotic
disease foreign to the evolutionary
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history of prairie dogs, who have little
or no immunity to it. Black-footed
ferrets are also highly susceptible to
sylvatic plague. This severe reduction in
the availability of their principal prey
species, in combination with other
factors such as secondary poisoning
from prairie dog toxicants, resulted in
the near extinction of the black-footed
ferret in the wild by the early 1970s.

In 1974, a remnant wild population of
ferrets in South Dakota, originally
discovered in 1964, abruptly
disappeared. As a result, we believed
the species to be extinct. However in
1981, a small population was
discovered near Meeteetse, Wyoming. In
1985-1986, the Meeteetse population
declined to only 18 animals due to an
outbreak of sylvatic plague and canine
distemper. Following this critical
decline, the remaining individuals were
taken into captivity in 1986—-1987 to
serve as founders for a captive
propagation program. Since that time,
captive-breeding efforts have been
highly successful and have facilitated
ferret reintroductions over a broad area
of formally occupied range. Today, the
captive population of juveniles and
adults annually fluctuates between 300
and 600 animals depending on time of
year, yearly reproductive success, and
annual mortalities. The captive ferret
population is currently divided among
six captive-breeding facilities
throughout the United States and
Canada, with a small number on display
for educational purposes at several
facilities. Also, 65 to 90 ferrets are
located at several field-based captive-
breeding sites in Arizona, Colorado,
Montana, and New Mexico.

3. Recovery Goals/Objectives: The
recovery plan for the black-footed ferret
(U.S. Fish and Wildlife Service 1988)
contains the following recovery
objectives for downlisting, that is,
reclassification from endangered to
threatened:

(a) Increasing the captive population
of ferrets to 200 breeding adults by 1991
(which has been achieved);

(b) Establishing a prebreeding
population of 1,500 free-ranging
breeding adults in 10 or more different
populations, with no fewer than 30
breeding adults in each population by
the year 2010 (on-going); and,

(c) Encouraging the widest possible
distribution of reintroduced animals
throughout their historical range (on-
going).

Although several reintroduction
efforts have occurred throughout the
ferret’s range, populations may have
become self-sufficient at only one site in
South Dakota.

We can reclassify the black-footed
ferret from endangered to threatened
status when the recovery objectives
listed above have been achieved,
assuming that the mortality rate of
established populations remains at or
below a rate at which new populations
become established or increase. We
have been successful in rearing black-
footed ferrets in captivity, and in 1997
we reached captive-breeding program
objectives.

In 1988, we divided the single captive
population into three subpopulations to
avoid the possibility of a catastrophic
event eliminating the entire captive
population (e.g., contagious disease).
Additional breeding centers were added
later, and currently there are six
separate subpopulations in captivity.
Current recovery efforts emphasize the
reintroduction of animals back into the
wild from the captive source stock.
Surplus individuals produced in
captivity are now available for use on
reintroduction areas.

4. Reintroduction Sites: The Service,
in cooperation with western State and
Federal agencies, Tribal representatives,
and conservation groups, evaluates
potential black-footed ferret
reintroduction sites and has previously
initiated ferret reintroduction projects at
several sites within the historical range
of the species. The first reintroduction
project occurred in Wyoming in 1991
and subsequent efforts have taken place
in South Dakota and Montana in 1994,
Arizona in 1996, a second effort in
Montana in 1997, in Colorado/Utah in
1999, a second site in South Dakota in
2000, and Mexico in 2001. The Service
and the Black-footed Ferret Recovery
Implementation Team (comprised of 27
State and Federal agencies, Indian
Tribes, or conservation organizations)
have identified the Rosebud Sioux
Reservation (Reservation) as a high-
priority black-footed ferret
reintroduction site due to its extensive
black-tailed prairie dog habitat and the
absence of sylvatic plague (Black-footed
Ferret Recovery Implementation Team
2000).

In the early 1990s, the Bureau of
Indian Affairs (1995) estimated the
acreage of prairie dog colonies on
Rosebud Tribal Trust lands at 18,218
hectares (ha) (45,000 acres (ac)). In the
mid-1990s, the Tribe evaluated a black-
footed ferret reintroduction effort and
completed some of the activities (habitat
evaluations) necessary to begin such
reintroduction efforts. In 2001, the Tribe
began additional activities to work
toward a ferret reintroduction and has
worked with the Service to gather
information necessary to establish an

NEP designation for any ferret
reintroductions that may occur.

a. Rosebud Sioux Reservation
Experimental Population
Reintroduction Area: The proposed area
to be designated as the Rosebud Sioux
Reservation Black-footed Ferret
Experimental Population Area
(Experimental Population Area)
overlays all of Gregory, Mellette, Todd,
and Tripp Counties in South Dakota.
Any black-footed ferret found within
these four counties would be considered
part of an NEP. Within the Experimental
Population Area, the proposed primary
reintroduction area will be in large
black-tailed prairie dog complexes
located in Todd County near the town
of Parmelee. The Town of Rosebud is
approximately 10 air miles away and is
the location of the Rosebud Sioux Tribal
offices. Rosebud is approximately 160
kilometers (100 miles) south of Pierre,
the capital of South Dakota.

The Experimental Population Area
supports at least two large complexes of
black-tailed prairie dog colonies located
within the four-county area. These
counties encompass approximately
1,391,862 ha (3,437,900 ac).
Approximately 26 percent or 356,411 ha
(880,336 ac) of the Experimental
Population Area is Tribal and Allotted
Trust lands of the Rosebud Sioux Tribe.
The majority of this Tribal and Allotted
Trust land is native rangeland used for
grazing.

Large acreages within the
Experimental Population Area are
owned by private landowners
(approximately 70 percent), although
much less in the primary reintroduction
area, but no ferrets will be released on
private lands. Designating reintroduced
ferrets as an NEP should minimize
potential issues that may arise with a
reintroduction in the vicinity of private
lands. The Tribe and other cooperators
agree that if ferrets disperse onto private
lands, they will capture and translocate
the ferrets back to Tribal lands if
requested by the landowner or if
necessary for the protection of the
ferrets. Any activity needing access to
private lands will be conducted only
with the permission of the landowner.

Black-footed ferret dispersal to and
occupation of areas outside of the
Experimental Population Area is
unlikely to occur towards the east,
north, and south due to the large size of
the Experimental Population Area, the
absence of suitable nearby habitat (large
contiguous prairie dog colonies),
cropland barriers (e.g., expansive
cultivation over the eastern portion of
the Experimental Population Area), and
physical barriers (e.g., the Missouri
River to the east). Any expansion
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westerly from the reintroduction site
will be handled by recapturing ferrets
and bringing them into the
Experimental Population Area or
through future cooperative efforts with
the Pine Ridge Indian Reservation. The
Tribe estimates a minimum of
approximately 6,072 ha (15,000 ac) of
black-tailed prairie dog colonies are
potentially available to black-footed
ferrets in a localized area in
northwestern Todd County and could
support over 150 ferret families
(characterized as an adult female, three
kits, and one-half an adult male; i.e.,
one adult male for every two adult
females). Large, contiguous prairie dog
colonies and the absence of physical
barriers between prairie dog colonies in
this portion of the Reservation (the
primary ferret release area) should
facilitate ferret distribution throughout
this complex.

b. Primary Reintroduction Areas: The
proposed primary reintroduction area
within the Experimental Population
Area would occur on prairie dog
colonies near Parmelee, in northwestern
Todd County. The last remaining
population of ferrets in South Dakota
was known to exist in this area and
adjacent Mellette County until the early
1970s (Henderson et al. 1969, updated
1974). This population was studied and
monitored extensively until it
disappeared from the wild by 1974.
During monitoring efforts of this ferret
population in the 1960s, researchers
located eight road-killed ferrets during
their years of work (Hillman and Linder
1973). No road-killed ferrets have been
turned in or noted from that area since
the population was believed extirpated
in the early 1970s. There have been
many ferret surveys conducted in this
area in the 1980s and 1990s with no
ferrets being located. The Tribe
conducted additional ferret surveys in
2002 and did not locate any ferrets.

Black-footed ferrets will be released
only if biological conditions are
suitable, and meet the management
framework developed by the Tribe, in
cooperation with the Bureau of Indian
Affairs, the Service, and landowners/
land managers. The Service will re-
evaluate ferret reintroduction efforts in
the Experimental Population Area
should any of the following conditions
occur:

(i) Failure to maintain sufficient
habitat on specific reintroduction areas
to support at least 30 breeding adults
after 5 years.

(ii) Failure to maintain prairie dog
habitat in the primary reintroduction
area at or near the level available in
2002.

(iii) A wild ferret population is found
within the Experimental Population
Area following the initial reintroduction
and prior to the first breeding season.
The only black-footed ferrets currently
occurring in the wild result from
reintroductions in Arizona, Colorado/
Utah, Montana, South Dakota,
Wyoming, and Mexico. Consequently,
the discovery of a black-footed ferret at
the proposed Experimental Population
Area prior to the reintroduction would
confirm the presence of a new
population and would prevent
designation of an experimental
population for the area.

(iv) Discovery of an active case of
canine distemper or any other disease
contagious to black-footed ferrets in any
animal on or near the reintroduction
area within 6 months prior to the
scheduled release that the cooperators
believe may compromise the
reintroduction.

(v) Fewer than 20 captive black-footed
ferrets are available for the first release.

(vi) Funding is not available to
implement the reintroduction phase of
the project on the Reservation.

(vii) Land ownership changes
significantly or cooperators withdraw
from the project.

All the above conditions will be based
on information routinely collected by us
or the Tribe.

5. Reintroduction Procedures: In
conformance with standard black-footed
ferret reintroduction protocol, no fewer
than 20 captive-raised or wild-
translocated black-footed ferrets will be
released in the Experimental Population
Area in the first year of the program,
and 20 or more animals will be released
annually for the next 2 to 4 years. Under
this proposal, we anticipate releasing 50
or more ferrets in the first year and
believe a self-sustaining wild
population could be established on the
Reservation within 5 years. Released
ferrets will be excess to the needs of the
captive-breeding program and their use
will not affect the genetic diversity of
the captive ferret population (ferrets
used for reintroduction efforts can be
replaced through captive breeding). In
the future, it may be necessary to
interchange ferrets from established,
reintroduced populations to enhance
the genetic diversity of the population
on the Experimental Population Area.

Recent studies (Biggins et al. 1998,
Vargas ef al. 1998) have documented the
importance of outdoor
“preconditioning” experience on
captive-reared ferrets prior to release in
the wild. Ferrets exposed to natural
prairie dog burrows in outdoor pens and
natural prey prior to release survive in
the wild at significantly higher rates

than do cage-reared, non-
preconditioned ferrets. At a minimum,
all captive-reared ferrets released within
the Experimental Population Area will
receive adequate preconditioning
treatments at existing pen facilities in
South Dakota or other western States. In
addition, we may translocate wild-born
ferrets (from other NEPs with self-
sustaining populations of ferrets) to the
Experimental Population Area.

The Tribe will develop specific
reintroduction plans and submit them
in a proposal to the Service as part of
an established, annual black-footed
ferret allocation process. Ferret
reintroduction cooperators submit
proposals by mid-March of each year,
and the Service makes preliminary
allocation decisions (numbers of ferrets
provided to specific projects) by May.
Proposals submitted to the Service
include updated information on habitat,
disease, project/ferret status, proposed
reintroduction and monitoring methods,
and predator management. In this
manner, the Service and reintroduction
cooperators evaluate the success of prior
year efforts and apply current
knowledge to various aspects of
reintroduction efforts, thereby providing
greater assurance of long-range
reintroduction success.

We will transport ferrets to identified
reintroduction areas within the
Experimental Population Area and
release them directly from transport
cages into prairie dog burrows.
Depending on the availability of suitable
vaccine, we will vaccinate released
animals against certain diseases
(particularly canine distemper) and take
appropriate measures to reduce
predation from coyotes, badgers, and
raptors, where warranted. All ferrets we
release will be marked with passive
integrated transponder tags (PIT tags),
and we may promote radio-telemetry
studies to document ferret behavior and
movements. Other monitoring will
include spotlight surveys, snowtracking
surveys, and visual surveillance.

Since captive-born ferrets are more
susceptible to predation, starvation, and
environmental conditions than wild
animals, up to 90 percent of the released
ferrets could die during the first year of
release. Mortality is usually highest
during the first month following release.
In the first year of the program, a
realistic goal is to have at least 25
percent of the animals survive the first
winter. The goal of the Reservation
reintroduction project is to establish a
free-ranging population of at least 30
adults within the Experimental
Population Area within 5 years of
release. At the release site, population
demographics and potential sources of
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mortality will be monitored on an
annual basis (for up to 5 years). We do
not intend to change the nonessential
designation for this experimental
population unless we deem this
reintroduction a failure or the black-
footed ferret is recovered in the wild.

6. Status of Reintroduced Population:
We determine this reintroduction to be
nonessential to the continued existence
of the species for the following reasons:

(a) The captive population (founder
population of the species) is protected
against the threat of extinction from a
single catastrophic event by housing
ferrets in six separate subpopulations.
As aresult, any loss of an experimental
population in the wild will not threaten
the survival of the species as a whole.

(b) The primary repository of genetic
diversity for the species is 240 adult
ferrets maintained in the captive-
breeding population. Animals selected
for reintroduction purposes are surplus
to the captive population. Hence, any
use of animals for reintroduction efforts
will not affect the overall genetic
diversity of the species.

(c) Captive breeding can replace any
ferrets lost during this reintroduction
attempt. Juvenile ferrets produced in
excess of the numbers needed to
maintain the captive-breeding
population are available for
reintroduction.

This proposed reintroduction would
be the ninth release of ferrets back into
the wild. The other experimental
populations occur in Wyoming,
southwestern South Dakota, north-
central Montana (with two separate
reintroduction efforts), Arizona,
Colorado/Utah (a single reintroduction
area that overlays both States), and
northcentral South Dakota. A
nonessential population of ferrets has
been established in Mexico.
Reintroductions are necessary to further
the recovery of this species. The NEP
designation alleviates landowner
concerns about possible land use
restrictions. This nonessential
designation provides a flexible
management framework for protecting
and recovering black-footed ferrets
while ensuring that the daily activities
of landowners are unaffected.

7. Location of Reintroduced
Population: Section 10(j) of the Act
requires that an experimental
population be geographically separate
from other wild populations of the same
species. Since the mid-1980s, black-
footed ferret surveys have been
conducted in the Experimental
Population Area or close by, and no
wild ferrets have been located. Over
121,457 ha (300,000 ac) of prairie dog
colonies were surveyed for black-footed

ferrets in the mid-1980s during a prairie
dog control effort on the Oglala Sioux
Tribe’s Pine Ridge Indian Reservation
(Superintendent Memorandum 1989).
No ferrets were located. In addition to
these surveys, the Tribe and others have
spent many hours surveying prairie dog
colonies at the primary reintroduction
site. No ferrets or signs of ferrets (e.g.,
skulls, feces, trenches) were located.
Therefore, we conclude that wild ferrets
are no longer present in the
Experimental Population Area, and that
this reintroduction will not overlap with
any wild population.

All released ferrets and their offspring
should remain in the Experimental
Population Area due to the presence of
prime habitat (lands occupied by prairie
dog colonies) and surrounding
geographic barriers. In an attempt to
identify its origin, we will capture any
ferret that leaves the Experimental
Population Area and will either return
it to the release site, translocate it to
another site, or place it in captivity. If
a ferret leaves the primary
reintroduction area, but remains within
the Experimental Population Area, and
occupies private property, the
landowner can request its removal.
Ferrets will remain on private lands
only when the landowner does not
object to their presence there.

We will mark all released ferrets and
will attempt to determine the source of
any unmarked animals found. We will
undertake efforts to confirm whether
any ferret found outside the
Experimental Population Area
originated from captive stock. If the
animal is unrelated to members of this
or other experimental populations (i.e.,
it is from non-captive stock), we will
place it in captivity as part of the
breeding population to improve the
overall genetic diversity of the captive
population. Existing contingency plans
allow for the capture and retention of up
to nine ferrets shown not to be from any
captive stock. In the highly unlikely
event that a ferret from captive stock is
found outside the Experimental
Population Area and if landowner
permission is granted, we will move the
ferret back to habitats that would
support the primary population(s) of
ferrets.

8. Management: This reintroduction
will be undertaken in cooperation with
the Rosebud Sioux Tribe, the Bureau of
Indian Affairs, and the Forest Service in
accordance with the “Cooperative
Management Plan for Black-footed
Ferrets, Rosebud Sioux Reservation”.
Copies of the Cooperative Management
Plan may be obtained from the Rosebud
Sioux Tribe, Game, Fish and Parks
Department, P.O. Box 430, Rosebud,

South Dakota 57570. In the future, we
will evaluate whether other black-footed
ferret reintroductions are feasible within
the Experimental Population Area.
Cooperating Tribes, agencies, and
private landowners would be involved
in the selection of any additional sites.
Management considerations of the
proposed reintroduction project
include:

(a) Monitoring: Several monitoring
efforts will occur during the first 5 years
of the program. We will annually
monitor prairie dog distribution and
numbers, and the occurrence of sylvatic
plague. Testing resident carnivores (e.g.,
coyotes) for canine distemper will begin
prior to the first ferret release and
continue each year. We will monitor
released ferrets and their offspring
annually using spotlight surveys,
snowtracking, other visual survey
techniques, and possibly radio-
telemetry of some individuals. The
surveys will incorporate methods to
monitor breeding success and long-term
survival rates.

Through public outreach programs,
we will inform the public and other
appropriate State and Federal agencies
about the presence of ferrets in the
Experimental Population Area and the
handling of any sick or injured ferrets.
To meet our responsibilities to treat the
Tribe on a Government-to-Government
basis, we will request that the Tribe
inform Tribal members of the presence
of ferrets on Reservation lands, and the
proper handling of any sick or injured
ferrets that are found. The Tribe will
serve as the primary point of contact to
report any injured or dead ferrets.
Reports of injured or dead ferrets also
must be provided to the Service Field
Supervisor (see ADDRESSES section). It is
important that we determine the cause
of death for any ferret carcass found.
Therefore, we request that discovered
ferret carcasses not be disturbed, but
reported as soon as possible to
appropriate Tribal and Service offices.

(b) Disease: The presence of canine
distemper in any mammal on or near
the reintroduction site will cause us to
reevaluate the reintroduction program.
Prior to releasing ferrets, we will
establish the presence or absence of
canine distemper in the release area by
collecting at least 20 coyotes (and
possibly other carnivores). Sampled
predators will be tested for canine
distemper and other diseases.

We will attempt to limit the spread of
distemper by discouraging people from
bringing unvaccinated pets into core
ferret release areas. Any dead mammal
or any unusual behavior observed in
animals found within the area should be
reported to us. Efforts are under way to
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develop an effective canine distemper
vaccine for black-footed ferrets. Routine
sampling for sylvatic plague in prairie
dog towns will take place before and
during the reintroduction effort, and
annually thereafter.

(c) Genetics: Ferrets selected for
reintroduction are excess to the needs of
the captive population. Experimental
populations of ferrets are usually less
genetically diverse than overall captive
populations. Selecting and
reestablishing breeding ferrets that
compensate for any genetic biases in
earlier releases can correct this
disparity. The ultimate goal is to
establish wild ferret populations with
the maximum genetic diversity that is
possible from the founder ferrets. The
eventual interchange of ferrets between
established populations found
elsewhere in the western United States
will ensure that genetic diversity is
maintained to the extent possible.

(d) Prairie Dog Management: We will
work with the Tribe, affected
landowners, and other Federal and State
agencies to resolve any management
conflicts in order to—(1) Maintain
sufficient prairie dog acreage and
density to support no less than 30 adult
black-footed ferrets; and (2) maintain
suitable prairie dog habitat on core
release areas at or above 2002 survey
levels.

(e) Mortality: We will only
reintroduce ferrets that are surplus to
the captive-breeding program. Predator
control, prairie dog management,
vaccination, ferret preconditioning, and
improved release methods should
reduce mortality. Public education will
help reduce potential sources of human-
caused mortality.

The Act defines “incidental take” as
take that is incidental to, and not the
purpose of, the carrying out of an
otherwise lawful activity such as
recreation, livestock grazing, and other
activities that are in accordance with
Federal, Tribal, State, and local laws
and regulations. A person may take a
ferret within the Experimental
Population Area provided that the take
is unintentional and was not due to
negligent conduct. Such conduct will
not constitute ‘“knowing take,” and we
will not pursue legal action. However,
when we have evidence of knowing
(i.e., intentional) take of a ferret, we will
refer matters to the appropriate
authorities for prosecution. Any take of
a black-footed ferret, whether incidental
or not, must be reported to the local
Service Field Supervisor (see ADDRESSES
section). We expect levels of incidental
take to be low since the reintroduction
is compatible with existing land use
practices for the area.

Based on studies of wild black-footed
ferrets at Meeteetse, Wyoming, and
other places, black-footed ferrets can be
killed by motor vehicles and dogs. We
expect a rate of mortality similar to what
was documented at Meeteetse and,
therefore, we estimate a human-related
annual mortality rate of about 12
percent or less of all reintroduced ferrets
and their offspring. If this level is
exceeded in any given year, we will
develop and implement measures to
reduce the level of mortality.

(f) Special Handling: Service
employees and authorized agents acting
on their behalf may handle black-footed
ferrets for scientific purposes; to
relocate ferrets to avoid conflict with
human activities; for recovery purposes;
to relocate ferrets to other
reintroduction sites; to aid sick, injured,
and orphaned ferrets; and salvage dead
ferrets. We will return to captivity any
ferret we determine to be unfit to remain
in the wild. We also will determine the
disposition of all sick, injured,
orphaned, and dead ferrets.

(g) Coordination with Landowners
and Land Managers: The Service and
cooperators identified issues and
concerns associated with the proposed
ferret reintroduction before preparing
this proposed rule. The proposed
reintroduction also has been discussed
with potentially affected State agencies
and landowners within the proposed
release area. Affected State agencies,
landowners, and land managers have
indicated support for the reintroduction,
if ferrets released in the proposed
Experimental Population Area are
established as an NEP and if land use
activities in the proposed Experimental
Population Area are not constrained
without the consent of affected
landowners.

(h) Potential for Conflict With Grazing
and Recreational Activities: We do not
expect conflicts between livestock
grazing and ferret management. Grazing
and prairie dog management on private
lands within the proposed Experimental
Population Area will continue without
additional restriction during
implementation of the ferret recovery
activities. With proper management, we
do not expect adverse impacts to ferrets
from hunting, prairie dog shooting,
prairie dog control, and trapping of
furbearers or predators in the proposed
Experimental Population Area. If
proposed prairie dog shooting or control
locally may affect the ferret’s prey base
within the proposed primary release
area, State, Tribal, and Federal
biologists will determine whether ferrets
could be impacted and, if necessary,
take steps to avoid such impacts. If
private activities impede the

establishment of ferrets, we will work
closely with the Tribe and landowners
to suggest alternative procedures to
minimize conflicts.

(i) Protection of Black-footed Ferrets:
We will release ferrets in a manner that
provides short-term protection from
natural (predators, disease, lack of prey
base) and human-related sources of
mortality. Improved release methods,
vaccination, predator control, and
management of prairie dog populations
should help reduce natural mortality.
Releasing ferrets in areas with little
human activity and development will
minimize human-related sources of
mortality. We will work with the Tribe
and landowners to help avoid certain
activities that could impair ferret
recovery.

(j) Public Awareness and Cooperation:
We will inform the general public of the
importance of this reintroduction
project in the overall recovery of the
black-footed ferret. The designation of
the NEP for the Reservation and
adjacent areas would provide greater
flexibility in the management of the
reintroduced ferrets. The NEP
designation is necessary to secure
needed cooperation of the Tribe,
landowners, agencies, and other
interests in the affected area. Based on
the above information, and using the
best scientific and commercial data
available (in accordance with 50 CFR
17.81), the Service finds that releasing
black-footed ferrets into the
Experimental Population Area will
further the conservation of the species.

Public Comments Solicited

The opportunity to release ferrets on
Rosebud Tribal Trust lands in the fall of
2002 is dependent upon sufficient
numbers of captive-bred or wild-born
ferrets being available, the timing of the
releases when those ferrets are available,
and the completion of the nonessential
experimental population rulemaking
process. It is imperative that ferret kits
born in captivity are preconditioned and
released at proper developmental ages
to enhance their survival in the wild. In
order to maximize the window of
opportunity and ensure success for the
Reservation ferret reintroduction effort,
it will be important to have the site
ready to accept ferrets by October 1,
2002. It has become urgent to expedite
this nonessential experimental
population rulemaking process in order
to ensure that an adequate number of
ferrets can be released at proper ages
and with adequate preconditioning
experience. Consequently, we are
proposing a 30-day public comment
period for the proposed rule instead of
the standard 60 days.
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The Service wishes to ensure that this
proposed rulemaking to designate the
Reservation black-footed ferret
population as an NEP and the draft
environmental assessment on the
proposed action effectively evaluate all
potential issues associated with this
action. Therefore, we request comments
or recommendations concerning any
aspect of this proposed rule and the
draft environmental assessment from
the public, as well as Tribal, local, State,
and Federal government agencies, the
scientific community, industry, or any
other interested party. Comments
should be as specific as possible. To
promulgate a final rule to implement
this proposed action and to determine
whether to prepare a finding of no
significant impact or an environmental
impact statement, we will take into
consideration all comments and any
additional information received. Such
information may lead to a final rule that
differs from this proposal.

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
the rulemaking record, which we will
honor to the extent allowable by law. In
some circumstances, we would
withhold from the rulemaking record a
respondent’s identity, as allowable by
law. If you wish for us to withhold your
name and/or address, you must state
this request prominently at the
beginning of your comment. However,
we will not consider anonymous
comments. We will make all
submissions from organizations or
businesses, available for public
inspection in their entirety.

Public Hearing

A public hearing has been scheduled
for September 26, 2002, from 4 p.m.
until 6 p.m. in the Commons Area at the
Multi-Cultural Genter in Mission, South
Dakota. An informational meeting/open
house will be held prior to this meeting
from 10 a.m. to 4 p.m. at the same
location. All interested parties are
encouraged to attend and learn more
about the proposed Rosebud black-
footed ferret reintroduction effort.

Peer Review

In conformance with our policy on
peer review, published on July 1, 1994
(59 FR 34270), we will provide copies
of this proposed rule to three specialists
in order to solicit comments on the
scientific data and assumptions relating
to the supportive biological and
ecological information for this NEP rule.
The purpose of such review is to ensure

that the NEP designation decision is
based on the best scientific information
available.

Required Determinations

Regulatory Planning and Review (E.O.
12866)

In accordance with the criteria in
Executive Order 12866, the proposed
rule to designate NEP status for the
black-footed ferret reintroduction into
south-central South Dakota is not a
significant regulatory action subject to
Office of Management and Budget
review. This rule will not have an
annual economic effect of $100 million
or more and will not have an adverse
effect upon any economic sector,
productivity, jobs, the environment, or
other units of government. Therefore, a
cost-benefit and economic analysis is
not required.

Lands within the NEP area affected by
this rule include Gregory, Mellette,
Todd, and Tripp Counties in South
Dakota. The primary reintroduction area
where ferrets will be released is
Rosebud Tribal Trust lands in Todd
County, and most of the prairie dog
colonies within the primary release area
are on these lands. Prairie dog colonies
off the Rosebud Tribal Trust lands but
within the primary reintroduction area
and those colonies within the
Experimental Population Area but
outside the primary reintroduction area
are not needed for the Reservation
reintroduction effort to be successful.
Land uses on private, Tribal, and State
school lands will not be hindered by the
proposal, and only voluntary
participation by private landowners will
occur.

This rule will not create
inconsistencies with other agencies’
actions or otherwise interfere with an
action taken or planned by another
agency. Federal agencies most interested
in this rulemaking are primarily another
Department of the Interior bureau (i.e.,
Bureau of Indian Affairs) and the
Department of Agriculture (Forest
Service). The action proposed by this
rulemaking is consistent with the
policies and guidelines of the other
Interior bureaus. Because of the
substantial regulatory relief provided by
the NEP designation, we believe the
reintroduction of the black-footed ferret
in the areas described will not conflict
with existing human activities or hinder
public utilization of the area.

This rule will not materially affect
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients. This rule will not
raise novel legal or policy issues. The
Service has previously designated

experimental populations of black-
footed ferrets at seven other locations
(in Colorado/Utah, Montana, South
Dakota, Arizona, and Wyoming) and for
other species at numerous locations
throughout the nation.

Regulatory Flexibility Act

The Department of the Interior
certifies that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The area affected by
this rule consists of the Rosebud Indian
Reservation and private, Federal, and
State lands that fall within the south-
central tier of counties in South Dakota
(Mellette, Todd, Tripp, and Gregory
counties). Reintroduction of ferrets
allowed by this rule will not have any
significant effect on recreational
activities in the Experimental
Population Area. We do not expect any
closures of roads, trails, or other
recreational areas. Suspension of prairie
dog shooting for ferret management
purposes will be localized and
prescribed by the Tribe. We do not
expect ferret reintroduction activities to
affect grazing operations, resource
development actions, or the status of
any other plant or animal species within
the release area. Because only voluntary
participation in ferret reintroduction by
private landowners is proposed, this
rulemaking is not expected to have any
significant impact on private activities
in the affected area. The designation of
an NEP in this rule will significantly
reduce the regulatory requirements
regarding the reintroduction of these
ferrets, will not create inconsistencies
with other agency actions, and will not
conflict with existing or proposed
human activity, or Tribal and public use
of the land.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule will not have an annual effect
on the economy of $100 million or more
for reasons outlined above. It will not
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. The
rule does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises.
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Unfunded Mandates Reform Act

The NEP designation will not place
any additional requirements on any city,
county, or other local municipalities.
The proposed specific site designated
for release of the experimental
population of ferrets is predominantly
Rosebud Sioux Tribal Trust land
administered by the Rosebud Sioux
Tribe, who support this project. The
State of South Dakota has expressed
support for accomplishing the
reintroduction through a nonessential
experimental designation. Accordingly,
this rule will not “significantly or
uniquely”” affect small governments. A
Small Government Agency Plan is not
required. Since this rulemaking does not
require any action be taken by local or
State government or private entities, we
have determined and certify pursuant to
the Unfunded Mandates Reform Act, 2
U.S.C. 1501 et seq., that this rulemaking
will not impose a cost of $100 million
or more in any given year on local or
State governments or private entities
(i.e., it is not a “‘significant regulatory
action” under this law).

Takings (E.O. 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. Designating
reintroduced populations of federally
listed species as NEPs significantly
reduces the Act’s regulatory
requirements with respect to the
reintroduced listed species within the
NEP. Under NEP designations, the Act
requires a Federal agency to confer with
the Service if the agency determines its
action within the NEP is likely to
jeopardize the continued existence of
the reintroduced species. However, we
do not foresee any activity that may
jeopardize the species’ continued
existence. Furthermore, the results of a
conference are advisory and do not
restrict agencies from carrying out,
funding, or authorizing activities.
Additionally, regulatory relief can be
provided regarding take of reintroduced
species within NEP areas, and a special
rule has been developed stipulating that
unintentional take (including killing or
injuring) of the reintroduced black-
footed ferrets would not be a violation
of the Act, when such take is incidental
to an otherwise legal activity (e.g.,
livestock management, mineral
development) that is in accordance with
Federal, Tribal, State, and local laws
and regulations.

Most of the lands within the primary
reintroduction area are administered by
the Rosebud Sioux Tribe. Multiple-use
management of these lands by industry
and recreation interests will not change

as a result of the experimental
designation. Private landowners within
the Experimental Population Area will
still be allowed to conduct lawful
control of prairie dogs, and may elect to
have black-footed ferrets removed from
their land should ferrets move to private
lands. Because of the substantial
regulatory relief provided by NEP
designations, we do not believe the
reintroduction of ferrets will conflict
with existing human activities or hinder
public use of the area. The South Dakota
Department of Game, Fish and Parks has
previously endorsed the ferret
reintroductions under NEP designations
and are supportive of this effort. The
NEP designation will not require the
South Dakota Department of Game, Fish
and Parks to specifically manage for
reintroduced ferrets. A takings
implication assessment is not required.

Federalism (E.O. 13132)

In accordance with Executive Order
13132, the rule does not have significant
Federalism implications to warrant the
preparation of a Federalism Assessment.
As stated above, most of the lands
within the primary reintroduction area
are Tribal Trust lands, and multiple-use
management of these lands will not
change to accommodate black-footed
ferrets. The designation will not impose
any new restrictions on the State of
South Dakota. The Service has
coordinated extensively with the Tribe
and State of South Dakota, and they
endorse the NEP designation as the only
feasible way to pursue ferret recovery in
the area. A Federalism Assessment is
not required.

Civil Justice Reform (E.O. 12988)

In accordance with Executive Order
12988, the Department of the Interior
has determined that this rule does not
unduly burden the judicial system and
meets the applicable standards provided
in sections 3(a) and 3(b)(2) of the order.

Paperwork Reduction Act

This regulation contains information
collection requirements under the
Paperwork Reduction Act (and approval
by the Office of Management and
Budget) under 44 U.S.C. 3501 et seq.
The collected information covers
general take or removal, depredation-
related take, and specimen collection.
Authorization for this information
collection has been approved by OMB
and has been assigned OMB control
number 1018-0095 (Expires 10/21/
2004). An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a current valid OMB
control number.

National Environmental Policy Act

The Service has prepared a draft
environmental assessment as defined
under authority of the National
Environmental Policy Act of 1969. It is
available from Service offices identified
in the ADDRESSES section.

Government-to-Government
Relationship with Tribes (E.O. 13175)

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
closely coordinated this rule with the
affected tribe, the Rosebud Sioux Tribe.
Throughout development of this rule,
we have maintained regular contact
with the Rosebud Sioux Tribe and have
received their full support for this
reintroduction and NEP designation. We
intend to fully consider all of their
comments on the proposed NEP
designation and ferret reintroduction
submitted during the public comment
period.

Energy Supply, Distribution or Use (E.O.
13211)

On May 18, 2001, the President issued
Executive Order 13211 on regulations
that significantly affect energy supply,
distribution, and use. Executive Order
13211 requires agencies to prepare
Statements of Energy Effects when
undertaking certain actions. This
proposed rule is not expected to
significantly affect energy supplies,
distribution, and use. Therefore, this
action is not a significant energy action
and no Statement of Energy Effects is
required.

Clarity of This Regulation (E.O. 12866)

Executive Order 12866 requires each
agency to write regulations that are easy
to understand. We invite your
comments on how to make this rule
easier to understand, including answers
to questions such as the following—(1)
Are the requirements in the rule clearly
stated? (2) Does the rule contain
technical language or jargon that
interferes with its clarity? (3) Does the
format of the rule (grouping or order of
sections, use of headings, paragraphing,
etc.) aid or reduce its clarity? (4) Would
the rule be easier to understand if it
were divided into more (but shorter)
sections? (5) Is the description of the
rule in the SUPPLEMENTARY INFORMATION
section of the preamble helpful in
understanding the proposed rule? What
else could we do to make the rule easier
to understand? Send a copy of any
comments that concern how we could
make this rule easier to understand to
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Office of Regulatory Affairs, Department
of the Interior, Room 7229, 1849 C
Street NW., Washington, DC 20240. You
also may e-mail the comments to
Execsec@ios.doi.gov.
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulations Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter I, title
50 of the U.S. Code of Federal
Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:
Authority: 16 U.S.C. 1361-1407; 16 U.S.C.

1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend § 17.11(h) by revising the
existing entry for “Ferret, black-footed”
under “MAMMALS” to read as follows:

§17.11 Endangered and threatened
wildlife.

Cheyenne River Sioux Indian Jersey Wildlife Preservation Trust * * * * *
Reservations. Aberdeen Area Office. 34:76-83. (h)* * *
Species Vertebrate popu-
lation where : Critical Special
Status When listed .
P S endangered or habitat rules
Common name Scientific name Historic range threatened
MAMMALS
* * * * * * *
Ferrett, black-footed Mustela nigripes ... Western U.S.A., Entire, except E 1, 3, 433, 545, NA NA
Western Canada. where listed as 546, 582, 646,
an experimental 703.
population.
[0 R [o [0 TN (o [0 I U.S.A. [specific XN 433, 545, 546, NA 17.84(g)
portions of AZ, 582, 646, 703.
CO, MT, SD, Ut,
and WY, see
17.84(g)(9)].
3. Amend § 17.84 by revising nonessential experimental populations. (9) * * *

paragraph (g)(1) and adding paragraphs
(g)(6)(vii) and (g)(9)(vii) and adding a
map to follow the existing maps at the
end of this paragraph (g) to read as
follows:

§17.84 Special rules—vertebrates.
* * * * *

(g) Black-footed ferret (Mustela
nigripes).

(1) The black-footed ferret
populations identified in paragraphs
(g)(9)(i) through (vii) of this section are

We will manage each of these
populations in accordance with their
respective management plans.

* * * * *

(6) * % %

(vii) Report such taking in the
Rosebud Sioux Reservation
Experimental Population Area to the
Field Supervisor, Ecological Services,
U.S. Fish and Wildlife Service, Pierre,
South Dakota (telephone 605-224—
8693).

* * * * *

(vii) The Rosebud Sioux Reservation
Experimental Population Area is shown
on the map of south-central South
Dakota at the end of paragraph (g) of this
section. The boundaries of the
nonessential experimental population
area include all of Gregory, Mellette,
Todd, and Tripp Counties in South
Dakota. Any black-footed ferret found
within these four counties will be
considered part of the nonessential
experimental population after the first
breeding season following the first year
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of black-footed ferret release. A black- animal may occur in the following
footed ferret occurring outside of the ways: _ . .

Rosebud Sioux Reservation (A) If an animal is genetically
Experimental Population Area would determined to have originated from the
initially be considered as endangered experimental population, it may be

returned to the reintroduction area or to
a captive-breeding facility.

(B) If an animal is determined to be
genetically unrelated to the

but may be captured for genetic testing.
If necessary, disposition of the captured

experimental population, we will place
it in captivity under an existing
contingency plan. Up to nine black-
footed ferrets may be taken for use in
the captive-breeding program.

* * * * *

BILLING CODE 4310-55-P

 Mellete
. County

Primary Reintroduction
Area

\ Area of Detail

State of South Dakota

Rosebud Sioux Tribe ITOPA SAPA KIN (Black-footed Ferret) Experimental

Population Area - South Dakota

Dated: August 22, 2002.
Craig Manson,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 02—23068 Filed 9—10-02; 8:45 am)]
BILLING CODE 4310-55-C
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DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Foreign Agricultural Service,

USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Foreign
Agricultural Service’s (FAS) intention to
request an extension for a currently
approved information collection. This
information collection is required in
petitions filed with the Foreign
Agricultural Service for emergency
relief from duty-free imports of
perishable products under section
204(d) of the Andean Trade Promotion
and Drug Eradication Act.

DATES: Comments on this notice must be
received on or before November 12,
2002 to be assured consideration.
ADDRESSES: Mail or deliver comments to
Diana Wanamaker, Imports Policies and
Programs Division, Foreign Agricultural
Service, Stop 1021, 1400 Independence
Ave., SW., Washington, DC 20250-1021,
or e-mail to
Diana.Wanamaker@fas.usda.gov, or fax
to (202) 720-0876.

FOR FURTHER INFORMATION CONTACT:
Diana Wanamaker, Stop 1021, 1400
Independence Avenue, SW.,
Washington, DC 20250-1021, (202) 720—
1330.

SUPPLEMENTARY INFORMATION:

Title: Emergency Relief from Duty-
Free Imports of Perishable Products
from Andean Countries.

OMB Number: 0551-0033.

Expiration Date of Approval: August
31, 2002.

Type of Request: Extension for a
currently approved information
collection.

Abstract: The Andean Trade
Preference Act (the “Act”) (19 U.S.C.
3201 et seq.) was retitled the “Andean
Trade Promotion and Drug Eradication
Act” under section 3101 of H.R. 3009,
the “Trade Act of 2002”. The Act
authorized the President to proclaim
duty-free treatment for imports from
Bolivia, Colombia, Ecuador and Peru,
except for specifically excluded
products. Section 3104 of H.R. 3009
amended the Act to extend the
expiration date from December 4, 2001
to December 31, 2006, and made the Act
retroactive to December 4, 2001. Section
3103(a) of H.R. 3009 renumbered
section 204(e) of the Act as section
204(d). Section 204(d) provides for
emergency relief from duty-free imports
of certain perishable agricultural
products from the beneficiary Andean
countries. Section 204(d) provides, in
part, that a petition for emergency
import relief may be filed with the
Secretary of Agriculture at the same
time a petition for import relief is filed
with the United States International
Trade Commission (ITC) pursuant to the
provisions of section 201 of the Trade
Act of 1974, as amended (19 U.S.C.
2251). Emergency import relief is
limited to restoration of general tariffs
during the period of the ITC’s
investigation. Under 7 CFR 1540
Subpart C, a procedure is provided for
an entity to submit a petition for
emergency relief to the Administrator of
the Foreign Agricultural Service.
Section 150.43 requests that the
following information, to the extent
possible, be included in a petition: a
description of the imported perishable
product concerned; country of origin of
imports; data indicating increased
imports are a substantial cause of
serious injury (or threat of injury) to the
domestic industry producing a like or
directly competitive product; evidence
of serious injury; and a statement
indicating why emergency action would
be warranted. The information collected
provides essential data for the Secretary
regarding specific market conditions
with respect to the industry requesting
emergency relief. Within 14 days of the
filing of a petition, the Secretary shall
advise the President if there is reason to
believe that emergency action is
warranted, or to publish a notice of a
determination not to recommend
emergency action and advise the
petitioner.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated at $1,106.

Respondents: Non-profit institutions,
businesses, or farms.

Estimated Number of Respondents: 2.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 46 hours. Copies of the
information collection can be obtained
from Kimberly Chisley, the Agency
Collection Coordinator, at (202) 720—
2568.

Request for Comments: The public is
invited to submit comments and
suggestions to the above address
regarding the accuracy of the burden
estimate, ways to minimize the burden,
including the use of automated
collection techniques or other forms of
information technology, or any other
aspect of this collection of information.
Comments on issues covered by the
Paperwork Reduction Act are most
useful to OMB if received within 30
days of publication of the Notice and
Request for Comments, but must be
submitted no later than 60 days from the
date of publication to be assured
consideration. All responses to this
notice will be summarized and included
in the request for OMB approval. All
comments will also be a matter of public
record.

Persons with disabilities who require
an alternative means for communication
of information (Braille, large print,
audiotape, etc.) should contact USDA’s
Target Center at (202) 720-2600 (voice
and TDD).

Signed at Washington, DC, on August 26,
2002.

A. Ellen Terpstra,

Administrator, Foreign Agricultural Service.
[FR Doc. 02—23076 Filed 9—10-02; 8:45 am)]
BILLING CODE 3410-10-M

DEPARTMENT OF AGRICULTURE
Forest Service

Forest Counties Payments Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Forest Counties Payments
Committee will meet in Rhinelander,
WI, on September 27, 2002. The
purpose of the meeting is to receive
comments from elected officials and the
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general public to help develop
recommendations the committee must
make to Congress as specified in Section
320 of the Fiscal Year 2001 Interior and
Related Agencies Appropriations Act.
The meeting will consist of a public
input session from 1 p.m. until 5 p.m.

DATES: The Rhinelander, WI, meeting
will be held on September 27, 2002.
Persons who are interested in providing
comments to the committee have until
September 30, 2002, to submit their
written comments. Comments received
after this date will be considered to the
extent possible.

ADDRESSES: The September 27 meeting
will be held in the Learning Resources
Center Theater at the Nicolet Area
Technical College, located on County
Highway G, south of Rhinelander, WL
Those who cannot be present may
submit written responses to the
questions listed in SUPPLEMENTARY
INFORMATION in this notice to Randle G.
Phillips, Executive Director, Forest
Counties Payments Committee, P.O. Box
34718, Washington, DC 20043-4713, or
electronically on the committee’s Web
Site at http://countypayments.gov/
comments.html.

FOR FURTHER INFORMATION CONTACT:
Randle G. Phillips, Executive Director,
Forest Counties Payments Committee,
(202) 208-6574 or via e-mail at
rphillips01@fs.fed.us.

SUPPLEMENTARY INFORMATION: Section
320 of the 2001 Interior and Related
Agencies Appropriations Act (Pub. L.
106—291) created the Forest Counties
Payments Committee to make
recommendations to Congress on a long
term solution for making Federal
payments to eligible States and counties
in which Federal lands are situated. To
formulate its recommendations to
Congress, the committee will consider
the impact on eligible States and
counties of revenues from the historic
multiple use of Federal lands; evaluate
the economic, environmental, and social
benefits which accrue to counties
containing Federal lands; evaluate the
expenditures by counties on activities
occurring on Federal lands which are
Federal responsibilities; and monitor
payments and implementation of the
Secure Rural Schools and Community
Self-Determination Act of 2000 (Pub. L.
106-393).

Questions for Comment

The Forest Counties Payments
Committee asks that elected officials
and others who wish to comment, either
by mail or in person at the Rhinelander,
WI, meeting, provide information in
response to the following questions:

1. Do counties receive their fair share
of Federal revenue sharing payments
made to eligible States?

2. What difficulties exist in complying
with and managing all of the Federal
revenue sharing payments programs?
Are some more difficult than others?

3. What economic, social, and
environmental costs do counties incur
as a result of the presence of public
lands within their boundaries?

4. What economic, social, and
environmental benefits do counties
realize as a result of public lands within
their boundaries?

5. What are the economic and social
effects from changes in revenues
generated from public lands over the
past 15 years as a result of changes in
management on public lands in your
State or county?

6. What actions has your State or
county taken to mitigate any impacts
associated with declining economic
conditions or revenue sharing
payments?

7. What effects, both positive and
negative, have taken place with
education and highway programs that
are attributable to the management of
public lands within your State or
county?

8. What relationship, if any, should
exist between Federal revenue sharing
programs, and management activities on
public lands?

9. What alternatives exist to provide
equitable revenue sharing to States and
counties and to promote “sustainable
forestry?’

10. What has been your experience
regarding implementation of Public Law
106-393, the Secure Rural Schools and
Community Self-Determination Act?

11. What changes in law, policies and
procedures, and the management of
public land have contributed to changes
in revenue derived from the multiple
use management of these lands?

12. What changes in law, policies and
procedures, and the management of
public land are needed in order to
restore the revenues derived from the
multiple use management of these
lands?

Dated: August 22, 2002.
Elizabeth Estill,
Deputy Chief, Programs and Legislation.
[FR Doc. 02-23031 Filed 9-10-02; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Colville Resource Advisory Committee
(RAC)

AGENCY: Forest Service, USDA.

ACTION: Notice of meeting.

SUMMARY: The Colville Resource
Advisory Committee will meet on
Thursday, September 19, 2002 at the
Colville National Forest Headquarters at
765 S. Main, Colville, Washington. The
meeting will begin at 9 a.m. and
conclude at 12 noon. Agenda items
include: (1) Review and recommend
Title II Projects for Fiscal Year 2003 to
be submitted to the forest designated
official and (2) Public Forum.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to designated federal official Nora
Rasure or Cynthia Reichelt, Public
Affairs Officer, Colville National Forest,
765 S. Main, Colville, Washington
99114: (509) 684—7000.

Dated: September 4, 2002.
Nora B. Rasure,
Forest Supervisor.
[FR Doc. 02—23054 Filed 9—10-02; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Ravalli County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Ravalli County Resource
Advisory Committee will be meeting to
discuss project development for 2003.
Agenda topics will include future
project development and a public forum
(question and answer session). The
meeting is being held pursuant to the
authorities in the Federal Advisory
Committee Act (Pub. L. 92—463) and
under the Secure Rural Schools and
Community Self-Determination Act of
2000 (Pub. L. 106—-393). The meeting is
open to the public.

DATES: The meeting will be held on
September 24, 2002, 6:30 p.m.

ADDRESSES: The meeting will be held at
the Ravalli County Resource
Administration Building, 215 S. 4th
Street, Hamilton, Montana. Send written
comments to Jeanne Higgins, District
Ranger, Stevensville Ranger District, 88
Main Street, Stevensville, MT 59870, by
facsimile (406) 777-7423, or
electronically to jmhiggins@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Jeanne Higgins, Stevensville District
Ranger and Designated Federal Officer,
Phone: (406) 777-5461.
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Dated: September 4, 2002.
David T. Bull,
Forest Supervisor.
[FR Doc. 02—23055 Filed 9—10-02; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-825]

Oil Country Tubular Goods, Other
Than Drill Pipe, From Korea:
Preliminary Results of New Shipper
Review and Antidumping Duty
Administrative Review, and
Rescission, in Part, of the Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
U.S. Department of Commerce.

SUMMARY: In response to a timely
request, properly filed, from Shinho
Steel Co., Ltd. (Shinho Steel), the
Department of Commerce (“the
Department”) is conducting a new
shipper review under the antidumping
duty order on oil country tubular goods,
other than drill pipe (OCTG), from
Korea for the period August 1, 2000
through February 28, 2001. In response
to requests from Shinho Steel and SeAH
Steel Corporation (SeAH), the
Department is conducting an
administrative review of the
antidumping duty order on oil country
tubular goods, other than drill pipe
(“OCTG”), from Korea. Shinho Steel
subsequently withdrew its request for
an administrative review. The period of
review (POR) for the administrative
review for SeAH is August 1, 2000
through July 31, 2001. The preliminary
results are listed below in the section
entitled ‘“Preliminary Results of
Review.”

EFFECTIVE DATE: September 11, 2002.
FOR FURTHER INFORMATION CONTACT:
Thomas Gilgunn or Scott Lindsay,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482—4236 or
(202) 482-0780, respectively.

SUPPLEMENTARY INFORMATION:
The Applicable Statute

Unless otherwise indicated, all
citations are to the provisions of the
Tariff Act of 1930, as amended (the Act).
In addition, unless otherwise indicated,
all citations to the Department’s
regulations are to 19 CFR part 351
(2001).

Background

On August 11, 1995, the Department
published in the Federal Register an
antidumping duty order on OCTG from
Korea (60 FR 41058). the antidumping
duty order on OCTG from Korea has an
August anniversary date and a February
semi-annual anniversary date. On
February 28, 2001, the Department
received a timely request, properly filed,
for a new shipper review from Shinho
Steel in accordance with section
751(a)(2)(B) of the Act and section
351.214(c)(2) of the Department’s
regulations.

On April 9, 2001, the Department
initiated this new shipper review of
Shinho Steel for the period August 1,
2000 through February 28, 2001. See Oil
Country Tubular Goods, Other Than
Drill Pipe, From Korea: Initiation of New
Shipper Antidumping Administrative
Review, 66 FR 18438 (April 9, 2001). On
August 31, 2001, the Department
received timely requests from SeAH and
Shinho Steel to conduct an
administrative review pursuant to
section 351.213(b)(2) of the
Department’s regulations. We published
a notice of initiation of this
antidumping duty administrative review
on OCTG on October 2, 2001 (66 FR
49925).

On January 22, 2002, Shinho Steel, in
accordance with 19 CFR 351.214(j)(3),
agreed to waive the time limits
applicable to its new shipper review so
that the Department might conduct its
new shipper review concurrently with
the 2000/2001 administrative review of
OCTG from Korea. On February 6, 2002,
we aligned the deadlines for Shinho
Steel’s new shipper review with the
deadlines of the 2000/2001
administrative review. See Oil Country
Tubular Goods Other Than Drill Pipe,
From Korea: Postponement of Time
Limits for Preliminary Results of New
Shipper Review, 67 FR 5563 (February
6, 2002).

The Department subsequently
determined it was impracticable to
complete the administrative review
within the standard time frame, and
extended the deadline for completion of
both the antidumping duty
administrative review and
consequently, the aligned new shipper
review. See Oil Country Tubular Goods
from Korea: Extension of Time Limit for
Preliminary Results of Antidumping
Duty Administrative Review and New
Shipper Review, 67 FR 30357 (May 6,
2002).

Period of Review

Pursuant to section
351.214(g)(1)(i)(B), the standard period

of review (POR) in a new shipper
proceeding initiated in the month
immediately following the semiannual
anniversary month is the six-month
period immediately preceding the semi-
annual anniversary month. Shinho Steel
requested that the Department extend
the normal six-month period by one
month. The Department’s regulations
provide it with the discretion to expand
the normal POR to include an entry and
sale to an unaffiliated customer in the
United States of subject merchandise if
the expansion of the period would
likely not prevent the completion of the
review within the time limits set forth
in Sec. 351.214(i). See Antidumping
Duties; Countervailing Duties; Notice of
Proposed Rulemaking and Request for
Public Comment, 61 FR 7308, 7318
(February 27, 1996); Antidumping
Duties; Countervailing Duties; Final
Rule, 62 FR 27296, 27319-20 (May 19,
1997). See also 19 CFR 351.214(f){2)(ii).

Because we determined that the
expansion of the period will not likely
prevent the completion of the review
within the prescribed time limits, we
expanded the semi-annual review
period by one month. Therefore, the
POR for Shinho Steel’s new shipper
review has been defined as August 1,
2000 through February 28, 2001.

Rescission, In Part, of Administrative
Review

Both SeAH and Shinho Steel
requested an administrative review.
Petitioners did not request an
administrative review of any company.
On October 2, 2001, Shinho Steel
withdrew its request for an
administrative review. The
Department’s regulations at 19 CFR
351.213(d)(1) provide that a party may
withdraw its request for review within
90 days of the date of publication of the
notice of initiation or the requested
review. Shinho Steel withdrew its
request for an administrative review
within the 90-day period. Therefore,
because there were no other requests for
an administrative review of Shinho
Steel, we are rescinding our
administrative review with respect to
Shinho Steel.

Scope of the Antidumping Duty Order

The products covered by this order
are OCTG, hollow steel products of
circular cross-section, including only oil
well casing and tubing, of iron (other
than cast iron) or steel (both carbon and
alloy), whether seamless or welded,
whether or not conforming to American
Petroleum Institute (‘““API”) or non-API
specifications, whether finished or
unfinished (including green tubes and
limited service OCTG products). This
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scope does not cover casing or tubing
pipe containing 10.5 percent or more of
chromium, or drill pipe. The products
subject to this order are currently
classified in the Harmonized Tariff
Schedule of the United States
(“HTSUS”’) under item numbers:
7304.29.10.10, 7304.29.10.20,
7304.29.10.30, 7304.29.10.40,
7304.29.10.50, 7304.29.10.60,
7304.29.10.80, 7304.29.20.10,
7304.29.20.20, 7304.29.20.30,
7304.29.20.40, 7304.29.20.50,
7304.29.20.60, 7304.29.20.80,
7304.29.30.10, 7304.29.30.20,
7304.29.30.30, 7304.29.30.40,
7304.29.30.50, 7304.29.30.60,
7304.29.30.80, 7304.29.40.10,
7304.29.40.20, 7304.29.40.30,
7304.29.40.40, 7304.29.40.50,
7304.29.40.60, 7304.29.40.80,
7304.29.50.15, 7304.29.50.30,
7304.29.50.45, 7304.29.50.60,
7304.29.50.75, 7304.29.60.15,
7304.29.60.30, 7304.29.60.45,
7304.29.60.60, 7304.29.60.75,
7305.20.20.00, 7305.20.40.00,
7305.20.60.00, 7305.20.80.00,
7306.20.10.30, 7306.20.10.90,
7306.20.20.00, 7306.20.30.00,
7306.20.40.00, 7306.20.60.10,
7306.20.60.50, 7306.20.80.10, and
7306.20.80.50. The HTSUS item
numbers are provided for convenience
and Customs purposes. The written
description remains dispositive of the
scope of this review.

Verification

As provided in section 782(i) of the
Act, we verified information provided
by Shinho Steel in the new shipper
review following standard verification
procedures, including on-site inspection
of the manufacturers facilities and the
examination of relevant sales and
financial records. See Verification of
Sales Information submitted by Shinho
Steel Corporation (““Shinho”) in the New
Shipper Review of Oil Country Tubular
Goods (“OCTG”) from Korea, dated July
1, 2002. Verification of Costs of Shinho
Steel Co., Ltd, in the New Shipper
Review of Oil Country Tubular Goods,
Other Than Drill Pipe, from Korea.
dated July 1, 2002. This verification also
included on-site verification at Shinho
America’s offices. The report for this
portion at verification will be issued
shortly.

New Shipper Status

Based on the questionnaire responses
received from Shinho Steel, and our
verification thereof, we preliminarily
determine that this company has met
the requirements to qualify as a new
shipper during the POR. We have
determined that Shinho Steel made its

first sale or shipment of subject
merchandise to the United States during
the POR, that these sales were bona fide
sales, and that Shinho Steel was not
affiliated with any exporter or producer
that previously shipped to the United
States.

Date of Sale

It is the Department’s practice
normally to use the invoice date as the
date of sale. We may, however, use a
date other than the invoice date if we
are satisfied that a different date better
reflects the date on which the exporter
or producer establishes the material
terms of sale. See section 351.401(i) of
the Department’s regulations; see also
Preamble to Antidumping Duties;
Countervailing Duties; Final Rule, 62 FR
27296, 27348-50.

For its U.S. sales, Shinho Steel
reported the date of shipment as the
date of sale. Shinho Steel reported the
invoice date as the date of sale for its
third country sales. Shinho Steel’s
invoice date for its third country sales
is the same date on which the goods
were shipped to the unaffiliated
customer. Shinho Steel has stated the
the dates of sale reported in both
markets best reflect the dates on which
the material terms of the transaction
were set. The Department found no
information at verification that indicates
that another date better reflects that date
on which the material terms of sale were
established. Therefore, we are
preliminarily using the dates of sale
reported by Shinho Steel.

SeAH reported two channels of
distribution for its U.S. sales. For U.S.
channel 1 SeAH reported the date of
invoice as the date of sales since “the
invoice was the first written
documentation finalizing the material
terms of sale.” For U.S. channel 2, SeAH
reported the shipment date as the date
of sale since: (1) The material terms of
sale sometimes change between the date
of the written purchase order and the
invoice date; and (2) the shipment date
was always prior to the date of invoice.
As such, SeAH has reported that date of
shipment best reflects the date on which
the material terms of sale for its channel
2 sales are established. For its third
country sales, SeAH reported the
purchase order date as date of sale. The
Department is preliminarily using the
dates of sale reported by SeAH.

Transactions Reviewed

Shinho Steel produced OCTG in
Korea and shipped it to the United
States. Shinho Steel’s affiliate, Shinho
America Inc. (Shinho America), was the
importer of record for all U.S. sales of
subject merchandise. All of Shinho

Steel’s U.S. sales are classified as
constructed export price (CEP) sales (see
“Constructed Export Price” section
below).

SeAH produced OCTG in Korea and
shipped it to the United States. SeAH’s
affiliate Pusan Pipe America, Inc. (PPA),
was the importer of record for all U.S.
sales. All of SeAH’s U.S. sales are
classified as CEP sales (see ‘“Constructed
Export Price” section below). The
Department’s questionnaire instructed
the respondent to report CEP sales made
after importation if the dates of sale fell
within the POR (see page C-1 of the
Department’s October 9, 2001,
Questionnaire). We reviewed U.S. sales
that involved subject merchandise that
had entered the United States and had
been placed in the physical inventory of
SeAH’s U.S. affiliate during the POR.
The questionnaire also instructed the
respondent to report CEP sales made
prior to importation when the entry
dates fell within the POR. Consequently,
we have limited our U.S. database to
these sets of transactions.

Comparison Market

The Department determines the
viability of a comparison market by
comparing the aggregate quantity of
comparison market sales to U.S. sales.
An exporting country is not considered
a viable comparison market if the
aggregate quantity of sales of subject
merchandise to that market amounts to
less than five percent of the quantity of
sales of subject merchandise into the
United Stats during the POR. See
section 773(a)(1)(B) of the Act; 19 CFR
351.404.

For both Shinho Steel and SeAH, the
aggregate quantity of sales of subject
merchandise in Korea during the POR
amounted to less than five percent of
each company’s quantity of sales of
subject merchandise to the United
States during the POR. As such, we
preliminarily determine that Korea is
not a viable comparison market for
either Shinho Steel or SeAH.

According to section 773(a)(1)(B)(ii) of
the Act, the price of sales to a third
country can be used as the basis for
normal value only if such price is
representative, if the aggregate quantity
(or, where appropriate, value) of sales to
that country is at least five percent of
the quantity (or value) of total sales to
the United States, and if the Department
does not determine that the particular
market situation in that country
prevents proper comparison with the
export price or constructed export price.

Shinho Steel sold subject
merchandise during the POR to
Indonesia, its largest third country
market. However, the sales to Indonesia,
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on both a value and a volume basis,
were less than the five percent threshold
defined in section 773(a)(1)(B)(@ii)(II) of
the Act and 19 CFR 351.404. As such,

in accordance with section 773(a)(4) of
the Act, we are using constructed value
(CV) as the basis for NV for Shinho
Steel’s sales for purposes of these
preliminary results. See ‘“Normal Value
Comparisons” section below.

The only viable third country market
to which SeAH sold subject
merchandise during the POR was
Jordan. SeAH’s sales to Jordan, on both
a value and a volume basis, were greater
than the five percent threshold defined
in section 773(a)(1)(B)(ii)(II) of the Act
and 19 CFR 351.404. In addition, there
is no evidence on the record supporting
a particular market situation in Jordan
that would not permit a proper
comparison of third country (Jordanian)
and U.S. prices. Therefore, for SeAH, in
accordance with section 773(a)(1)(B)(ii)
of the Act, the preliminary results are
based on the price at which the foreign
like product was first sold for
consumption in the third market, in the
usual commercial quantities and in the
ordinary course of trade and, to the
extent practicable, at the same level of
trade as the export price (EP) or
constructed export price (CEP) sale.

Normal Value Comparisons

To determine whether Shinho Steel’s
or SeAH’s sales of subject merchandise
to the United States were made at less
than normal value, we compared each
company’s CEP to the NV, as described
in the “Constructed Export Price” and
“Normal Value” sections of this notice.
In accordance with section 777A(d)(2)
of the Act, we calculated monthly
weighted-average prices for NV and
compared these to individual U.S.
transaction prices.

Constructed Export Price

We preliminarily determine that all of
SeAH’s U.S. sales were made ‘““in the
United States” by PPA, SeAH’s U.S.
affiliate, on behalf of SeAH within the
meaning of section 772(b) of the Act. We
also preliminarily determine that all of
Shinho Steel’s U.S. sales were made ‘‘in
the United States” by Shinho America,
Shinho Steel’s U.S. affiliate, on behalf of
Shinho Steel within the meaning of
section 772(b) of the Act. As such, both
SeAH’s and Shinho Steel’s U.S. sales
should be treated as CEP transactions.
See AK Steel Corp. v. United States, 226
F.3d 1361, 1374 (Fed. Cir. 2000).

Shinho Steel reported one channel of
distribution for its U.S. sales. For
Shinho Steel, the starting point for the
calculation of CEP was Shinho
America’s ex-warehouse dock, duty

paid, price to its unaffiliated customers
in the United States.

SeAH reported two channels of
distribution for its U.S. sales: CEP sales
of further manufactured merchandise
from inventory and CEP sales shipped
directly from Korea. For SeAH’s channel
1 U.S. sales, the starting point for the
calculation of CEP was either the
delivered price or the ex-warehouse
price to the unaffiliated customer in the
United States. For SeAH’s channel 2
U.S. sales, the starting point for
calculation of CEP was the duty
delivered price to the unaffiliated U.S.
customer.

We identified the appropriate starting
price for both Shinho Steel and SeAH
by adjusting for early payment
discounts. Where applicable, we made
deductions from SeAH’s and Shinho
Steel’s starting price for movement
expenses, including foreign inland
freight, ocean freight, marine insurance,
foreign and U.S. brokerage and
handling, U.S. inland freight, U.S.
wharfage, and U.S. customs duties in
accordance with section 772(c)(2) of the
Act. In accordance with section
772(d)(1) of the Act, we also deducted
credit expenses and indirect selling
expenses, including inventory carrying
costs. In accordance with section
772(c)(1)(B) of the Act, we added duty
drawback to the starting price. We
verified that Shinho Steel performed no
further manufacturing on U.S. sales.
Finally, for Shinho we deducted an
amount of profit allocated Shinho
America’s selling activities in
accordance with section 772(d)(3) of the
Act.

For SeAH, where appropriate, we also
deducted the cost of further
manufacturing in accordance with
section 772(d)(2) of the Act. This
deduction for further manufacturing
was based on the fees charged by
unaffiliated U.S. processors. SeAH
indicated that although the further
processors’ invoices did not have
separate line items for applicable further
manufacturing costs (e.g., processing,
materials, overhead, SGA, etc.), the
further processor’s invoice covered all
these costs. We note that SeAH did not
report a separate SGA expense related to
further processing. Instead, SeAH
included all of the expenses incurred by
PPA, including the SGA expense
associated with PPA’s dealings with
further manufacturing, as part of its
indirect selling expenses incurred in the
United States (INDIRSU). We have
accepted SeAH’s reported SGA since
even if the portion of PPA’s SGA
expenses associated with further
manufacturing were assigned to further
manufacturing, all SGA expenses

including those assigned to further
manufacturing would be deducted from
CEP. In addition, those SGA expenses
assigned to further manufacturing
would also be included in the CEP offset
cap as defined in section 351.412(f)(2) of
the Department’s regulations. Finally,
we deducted an amount of profit
allocated PPA’s selling activities,
including further manufacturing related
expenses, in accordance with section
772(d)(3) of the Act.

Normal Value
A. Model Match

In making comparisons in accordance
with section 771(16) of the Act, we
considered all products described in the
“Scope of the Antidumping Duty
Order* section of this notice, sold in the
comparison market in the ordinary
course of trade for purposes of
determining appropriate product
comparisons to U.S. sales. Where there
were no sales of identical merchandise
in the comparison market made in the
ordinary course of trade to compare to
U.S. sales, we compared U.S. sales to
sales of the most similar foreign like
product made in the ordinary course of
trade, based on the characteristics listed
in Appendix V of the Department’s
October 9, 2001 antidumping
questionnaire.

B. Constructed Value

Shinho Steel: We used CV as the basis
for NV because there was no viable
comparison market in accordance with
section 773(a)(4) of the Act. We
calculated CV in accordance with
section 773(e) of the Act. We included
Shinho Steel’s cost of materials and
fabrication (including packing), SG&A
expenses, and profit. See section
773(e)(2)(A) of the Act. In accordance
with section 773(e)(2)(A) of the Act, we
based SG&A expenses on the amounts
incurred and realized by the respondent
in connection with the production and
sale of the foreign like product in the
ordinary course of trade for
consumption in the foreign country. For
profit, we calculated rates derived from
Shinho Steel’s year 2000 financial
statements.

SeAH: We used CV as the basis for NV
when there were no usable
contemporaneous sales of subject
merchandise in the comparison market
in accordance with section 773(a)(4) of
the Act. We calculated CV in
accordance with section 773(e) of the
Act. We included SeAH’s cost of
materials and fabrication (including
packing), SG&A expenses, and profit.
See section 773(e)(2)(A) of the Act. In
accordance with section 773(e)(2)(A) of
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the Act, we based SG&A expenses and
profit on the amounts incurred and
realized by the respondent in
connection with the production and sale
of the foreign like product in the
ordinary course of trade for
consumption in the foreign country. For
selling expenses, we relied on SeAH’s
reported weighted-average third country
selling expenses.

C. Price-to-Price Comparisons

Where appropriate, for comparison to
CEP, we made adjustments to NV by
deducting Korean inland freight from
the factory to the port, brokerage and
handling, terminal charges, wharfage,
international ocean freight and packing,
in accordance with section 773(a)(6)(B)
of the Act, and direct selling expenses
(credit expenses) in accordance with
section 773(a)(6)(C)(iii) of the Act. We
also made adjustments for differences in
costs attributable to differences in
physical characteristics of merchandise,
pursuant to section 773(a)(6)(C)(ii) of
the Act.

Finally, the Department added duty
drawback to third-country prices for
comparison to duty-inclusive cost of
production and U.S. price. See e.g., Oil
Country Tubular Goods from Korea:
Final Results of Antidumping Duty
Administrative Review, 64 FR 13369
(March 17, 1999).

Level of Trade

In accordance with section
773(a)(1)(B) of the Act, to the extent
practicable, we determined NV based on
sales in the comparison market at the
same level of trade (“LOT”’) of the U.S.
sales. The NV LOT is that of the
starting-price sales in the comparison
market. The Court of Appeals for the
Federal Circuit has held that the statute
unambiguously requires Commerce to
deduct the selling expenses set forth in
section 772(d) from the CEP starting
price prior to performing its LOT
analysis. See Micron Technology, Inc. v.
United States, 243 F.3rd 1301, 1315
(Fed. Cir. 2001). Consequently, the
Department will continue to adjust the
CEP, pursuant to section 772(d), prior to
performing the LOT analysis, as
articulated by the Department’s
regulations at section 351.412. When
NV is based on CV, the NV LOT is that

of the sales from which we derive SG&A
expenses and profit.

To determine whether comparison
market NV sales are at a different LOT
than EP or CEP sales, we examine stages
in the marketing process and selling
functions along the chain of distribution
between the producer and unaffiliated
customer. If the comparison-market
sales are at a different level of trade and
the difference affects price
comparability, as manifested in a
pattern of consistent price differences
between the sales on which NV is based
and comparison-market sales at the
level of trade of the export transaction,
we make a level-of-trade adjustment
under section 773(a)(7)(A) of the Act.
Finally, if the NV level is more remote
from the factory than the CEP level and
there is no basis for determining
whether the difference in the levels
between NV and CEP affects price
comparability, we adjust NV under
section 773(a)(7)(B) of the Act (the CEP-
offset provision). See also Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length
Carbon Steel Plate from South Africa,
62 FR 61731, 61732 (November 17,
1997).

In Jordan, SeAH reported only one
LOT and, therefore, could not quantify
a level of trade adjustment. SeAH
contends that when the CEP
adjustments are made, the CEP LOT is
less advanced than the foreign market
LOT, qualifying SeAH for a CEP offset.
A comparison of the selling functions
that SeAH reported for its two U.S. sales
channels indicates that the difference in
selling functions of the two channels
was not substantial. As such, the
difference in selling functions was
insufficient to support SeAH’s claim
that each channel was a different LOT.
Therefore, in accordance with section
351.412(c)(2), we find that SeAH has
only one LOT for its sales in the United
States.

For SeAH’s sales in the foreign market
(i.e., the third-country market), the
relevant transaction for the
Department’s analysis is between the
SeAH and the unaffiliated Korean
trading company. After deducting the
selling expenses set forth in section
772(d) from the CEP starting price,
SeAH’s sales to Jordan are at a more
advanced LOT than the CEP sales.

As set forth in section 351.412(f) of
the Department’s regulations, a CEP
offset will be granted where (1) normal
value is compared to CEP sales, (2)
normal value is determined at a more
advanced LOT than the LOT of the CEP,
and (3) despite that fact that the party
has cooperated to the best of its ability,
the data available do not provide an
appropriate basis to determine whether
the difference in LOT affects price
comparability. Since the selling
functions provided by PPA for SeAH’s
sales to the United States, after
deducting the selling expenses set forth
in section 772(d) from the CEP starting
price, are at a marketing stage which is
less advanced than for the SeAH’s sales
to Jordan, we preliminarily determine
that sales in Jordan are being made at a
more advanced LOT than those to the
United States. Because there is only one
level of trade in Jordan, the data
available do not permit us to determine
the extent to which this difference in
LOT affects price comparability.
Therefore, in accordance with section
351.412(f), we are granting SeAH a CEP
offset. To calculate this offset, we
deducted indirect selling expenses from
NV to the extent of U.S. indirect selling
expenses.

Currency Conversion

We made currency conversions in
accordance with section 773A of the Act
based on the exchange rates in effect on
the dates of the U.S. sales as certified by
the Federal Reserve Bank.

Company Name Change

On May 2, 2002, Shinho Steel
informed the Department that, effective
April 1, 2002, it had legally changed its
name to Husteel Co. Ltd. We note that
the date of the name change is after the
POR. A changed circumstances review
addressing this name change is
currently being conducted in Certain
Circular Welded Non-Alloy Steel Pipe
from Korea (A-580-809). See Certain
Circular Welded Non-Alloy Steel Pipe
from the Republic of Korea; Initiation of
Changed Circumstances Antidumping
Duty Administrative Review, 67 FR
41394 (June 18, 2002).

Preliminary Results of Review

We preliminarily determine that the
following dumping margin exists:

" : Margin

Manufacturer/Exporter Time period (percent)
SEAH StEEI COMPOFALION .. .eiiuiieiiiette ittt ettt h ettt sttt be e e b e e nab e ettt bt e s beesab e e nareebeeneee s 08/01/2000-07/31/2001 0.39
ShiNNO SEEEI COMPANY ...ttt ettt e et e e e e bb e e e eab e e e e abbe e e e be e e e e nbeeeaanbeeesnneeeannneenas 08/01/2000-02/28/2001 0.00
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Cash Deposit Requirements

If these preliminary results are not
modified in the final results of these
reviews, the following deposit rates will
be effective upon publication of the
final results of this new shipper and
administrative review for all shipments
of OCTG from Korea entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) For SeAH
and Shinho Steel, the cash deposit rate
will be the rates established in the final
results of these reviews; (2) for
previously reviewed or investigated
companies not listed above, the cash
deposit rate will be the company-
specific rate established for the most
recent period; (3) if the exporter is not
a firm covered in this review, a prior
review, or the original less than fair
value (LTFV) investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the subject merchandise; and (4) for all
other producers and/or exporters of this
merchandise, the cash deposit rate shall
be the rate established in the LTFV
investigation, which is 12.17 percent.
See Final Determination of Sales at Less
Than Fair Value: Oil Country Tubular
Goods from Korea, 60 FR 33561 (June
28, 1995).

Comments and Hearing

The Department will disclose
calculations performed in connection
with these preliminary results of
reviews within five days of the date of
publication of this notice in accordance
with 19 CFR 351.224(b). Any interested
party may request a hearing within 30
days of publication of this notice in
accordance with section 351.310(c) of
the Department’s regulations. Any
hearing would normally be held 37 days
after the publication of this notice, or
the first workday thereafter, at the U.S.
Department of Commerce, 14th Street
and Constitution Avenue NW.,
Washington, DC 20230. Individuals who
wish to request a hearing must submit
a written request within 30 days of the
publication of this notice in the Federal
Register to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230. Requests for a
public hearing should contain: (1) The
party’s name, address, and telephone
number; (2) the number of participants;
and, (3) to the extent practicable, an
identification of the arguments to be
raised at the hearing.

Unless otherwise notified by the
Department, interested parties may
submit case briefs within 30 days of the
date of publication of this notice in
accordance with 351.309(c)(ii) of the
Department’s regulations. As part of the
case brief, parties are encouraged to
provide a summary of the arguments not
to exceed five pages and a table of
statutes, regulations, and cases cited.
Rebuttal briefs, which must be limited
to issues raised in the case briefs, must
be filed within five days after the case
brief is filed. If a hearing is held, an
interested party may make an
affirmative presentation only on
arguments included in that party’s case
brief and may make a rebuttal
presentation only on arguments
included in that party’s rebuttal brief.
Parties should confirm by telephone the
time, date, and place of the hearing 48
hours before the scheduled time.

The Department will issue the final
results of the new shipper review
concurrently with the final results of the
administrative review. See
“Background” section of this notice,
above.

Assessment Rates

Upon completion of these reviews,
the Department will determine, and the
Customs Service shall assess,
antidumping duties on all appropriate
entries. In accordance with 19 CFR
351.212(b)(1), we have calculated an
exporter/importer (or customer)-specific
assessment rate for merchandise subject
to these reviews. The Department will
issue appropriate appraisement
instructions directly to the Customs
Service within 15 days of publication of
the final results of reviews. If these
preliminary results are adopted in the
final results of review, we will direct the
Customs Service to assess the resulting
assessment rates against the entered
customs values for the subject
merchandise on each of the importer’s/
customer’s entries during the review
period.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 351.402(f) of
the Department’s regulations to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during these review periods. Failure to
comply with this requirement could
result in the Secretary’s presumption
that reimbursement of antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

These reviews and notice are issued
in accordance with sections 751(a)(1)
and 777(i)(1) of the Act (19 U.S.C.
1675(a)(1) and 19 U.S.C. 1677(f)({1)(1)).

Dated: August 26, 2002.

Joseph A. Spetrini,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 02-23079 Filed 9-10-02; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-841]

Structural Steel Beams From the
Republic of Korea: Preliminary Results
of Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative review
of structural steel beams from the
republic of korea.

SUMMARY: The Department of Commerce
(“the Department”) is conducting an
administrative review of the
antidumping duty order on structural
steel beams (“SSBs”) from the Republic
of Korea in response to a request from
respondent INTI Steel Company (‘“INI”)
(formerly Inchon Iron & Steel Co. Ltd.).
This review covers imports of subject
merchandise from INI. The period of
review (“POR”) is February 11, 2000,
through July 31, 2001.

Our preliminary results of review
indicate that INTI has sold the subject
merchandise at less than normal value
(“NV”) during the POR. If these
preliminary results are adopted in our
final results of review, we will instruct
the U.S. Customs Service to assess
antidumping duties on entries of INI's
subject merchandise during the POR, in
accordance with sections 19 CFR
351.106 and 351.212(b) of the
Department’s regulations.

We invite interested parties to
comment on these preliminary results.
Parties who submit arguments in this
segment of the proceeding should also
submit with each argument (1) a
statement of the issue and (2) a brief
summary of the argument.

EFFECTIVE DATE: September 11, 2002.
FOR FURTHER INFORMATION CONTACT:
Brandon Farlander or Robert Bolling,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th and Constitution
Avenue, NW., Washington, DC 20230;
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telephone: (202) 482-0182 and (202)
482-3434, respectively.

SUPPLEMENTARY INFORMATION:
The Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“the Act”), are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round
Agreements Act (“URAA”). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the regulations codified at 19 CFR Part
351 (2001).

Background

On August 1, 2001, the Department
published in the Federal Register a
notice of “Opportunity to Request
Administrative Review” of the
antidumping duty order on structural
steel beams from the Republic of Korea.
See Notice of Opportunity to Request
Administrative Review of Antidumping
or Countervailing Duty Order, Finding,
or Suspended Investigation, 66 FR
39729 (August 1, 2001). On August 30,
2001, respondent INI requested a review
in accordance with 19 CFR
351.213(b)(1). On October 1, 2001, the
Department published in the Federal
Register a notice of initiation of
administrative review of this order. See
Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Requests for Revocation in
Part, 66 FR 49924 (October 1, 2001).

On October 4, 2001, the Department
issued a questionnaire for this review to
INIL INI submitted Section A
questionnaire responses on November 8,
2001. On December 7, 2001, INI
submitted its Sections B through D
questionnaire responses. INI submitted
its cost reconciliation on December 7,
2001, in the context of the Section D
response.

On October 9, 2001, Nucor Corp.,
Nucor-Yamato Steel Co., TXI-Chaparral
Steel Co. (‘Petitioners”’) made an entry
of appearance.

On October 12, 2001, the Department
granted INI’s request that it be allowed
to report its cost based on fiscal year
2000, and the first half of the fiscal year
2001, which is a cost period of January
1, 2000, through June 30, 2001, fiscal
year rather than for the period of review,
February 11, 2000, through July 31,
2001.

On February 13, 2002, the Department
issued a supplemental questionnaire
covering INI’s Section A though E
responses. INI provided its
supplemental questionnaire response on
March 15, 2002.

Under section 751(a)(3)(A) of the Act,
the Department may extend the
deadline for completion of an
administrative review if it determines
that it is not practicable to complete the
review within the statutory time limit.
On May 1, 2002, the Department
extended the time limit for the
preliminary results in this review to
August 31, 2002. However, due to a
Federal holiday, the signature date will
be Tuesday, September 3, 2002. See
Structural Steel Beams from Korea:
Extension of Time Limits for
Preliminary Results of Antidumping
Duty Administrative Review, 67 FR
21638 (May 1, 2002).

The Department issued its second
supplemental questionnaire on May 17,
2002. INI responded on June 14, 2002.
On June 26, 2002, INI submitted its sales
reconciliation. The Department issued
its third supplemental questionnaire on
June 28, 2002. INI responded on July 9,
2002.

The Department is conducting this
administrative review in accordance
with section 751 of the Act.

Scope of the Review

The products covered by this
investigation are doubly-symmetric
shapes, whether hot-or cold-rolled,
drawn, extruded, formed or finished,
having at least one dimension of at least
80 mm (3.2 inches or more), whether of
carbon or alloy (other than stainless)
steel, and whether or not drilled,
punched, notched, painted, coated or
clad. These products include, but are
not limited to, wide-flange beams (“W”
shapes), bearing piles (“HP” shapes),
standard beams (“S” or “I"” shapes), and
M-shapes.

All products that meet the physical
and metallurgical descriptions provided
above are within the scope of this
investigation unless otherwise
excluded. The following products are
outside and/or specifically excluded
from the scope of this investigation:
structural steel beams greater than 400
pounds per linear foot or with a web or
section height (also known as depth)
over 40 inches.

The merchandise subject to this
investigation is classified in the
Harmonized Tariff Schedule of the
United States (“HTSUS”) at
subheadings: 7216.32.0000,
7216.33.0030, 7216.33.0060,
7216.33.0090, 7216.50.0000,
7216.61.0000, 7216.69.0000,
7216.91.0000, 7216.99.0000,
7228.70.3040, 7228.70.6000. Although
the HTSUS subheadings are provided
for convenience and Customs purposes,
the written description of the
merchandise is dispositive.

Verification

As provided in section 782(i) of the
Act, we verified sales and cost
information provided by INI from July
15, 2002, to July 26, 2002, in Inchon,
Korea. We verified the CEP sales
response of INI’s U.S. affiliate, Hyundai
U.S.A., from August 12, 2002, to August
13, 2002, in Englewood Cliffs, New
Jersey. We used standard verification
procedures, including an examination of
relevant sales, cost, and financial
records, and selection of original
documentation containing relevant
information. Our verification results are
outlined in the public version of the
verification reports and are on file in the
Central Records Unit (““CRU”’) located in
room B—099 of the main Department of
Commerce Building, 14th Street and
Constitution Avenue, NW., Washington,
DC.

Affiliation

In order to complete the dumping
calculation, the Department must
determine whether respondents sold
subject merchandise through affiliated
companies within the United States. In
this review, INI reported that it was
affiliated with one of the companies to
which it sold subject merchandise,
Hyundai USA, for some portion of the
POR. As discussed below, the
Department preliminarily determines
that INI was affiliated with Hyundai
USA for the entire POR.

The Hyundai Group chaebol was
formed by the late C.Y. Jung, father of
Mong Koo (“M.K.”) Jung and Mong Hun
(“M.H.”) Jung. During the POR, 10
members of the Hyundai Group chaebol,
including INI and Hyundai Motors
Company, filed for separation from the
Hyundai Group chaebol with the Korean
Fair Trade Commission. See INI Steel
Company Home Market Sales, United
States Sales, and Cost of Production
Verification Report; Antidumping Duty
Administrative Review on Structural
Steel Beams from Korea (September 3,
2002) (“INI Sales and Cost Verification
Report”). Eight of the 10 companies
filed for separation on August 23, 2000,
and two companies, INI and Sampyo
Manufacturing Company, filed for
separation prior to August 23, 2000. On
August 31, 2000, the Korean Fair Trade
Commission granted separation for the
10 companies after meeting certain
conditions under the Korean antitrust
and fair trade laws. See INI Sales and
Cost Verification Report. After
separation, the 10 aforementioned
companies (including INT) formed
another chaebol, i.e., the Hyundai
Motors Group chaebol, and filed for
chaebol status with the Korean
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government. INT claims that the
Hyundai Motors Group chaebol was
founded as of August 31, 2000 but
because the Korean Fair Trade
Commission only formally classifies
enterprise groups (chaebols) once a year,
in April, the Korean Government
formally recognized the Hyundai Motors
Group chaebol on April 2, 2001. See
INI's March 15, 2002, supplemental
questionnaire response, at 5.

In order to determine whether INI and
Hyundai USA are affiliated, we first
examined INI. Specifically, we
examined whether M.K. Jung exercises
any control over INI. At verification, we
found that M.K. Jung is the chairman of
both the lead company in the Hyundai
Motors Group chaebol, i.e., the Hyundai
Motors Company, and the chairman of
the Hyundai Motors Group chaebol, of
which INI is a part. See INI Sales and
Cost Verification Report. In addition, we
have additional record evidence that
M.K. Jung controls INI. See Analysis for
the preliminary results of review for
structural steel beams from Korea—INI
Steel Company (“INI”’) (September 3,
2002) (“INI Preliminary Analysis
Memo”’). Therefore, the Department
preliminarily determines that M.K. Jung
exercises control over INI. (See 19 CFR
102(b) (definition of affiliated persons).)
However, the Department intends to
seek additional information related to
INT and its affiliation with Hyundai
USA in order to, inter alia, understand
M.K. Jung’s control over INIL. The
Department will allow interested parties
to comment on this new information
before making a final determination.

Next the Department examined
Hyundai USA. After the Hyundai
Motors Group separated from the
Hyundai Group chaebol, the Hyundai
Group chaebol consists of several
member companies, including Hyundai
Corporation, which wholly owns
Hyundai USA, and Hyundai
Engineering and Construction Company,
Ltd. At verification, we found that M.H.
Jung is the chairman of both the
Hyundai Group chaebol and Hyundai
Engineering and Construction Company,
Ltd., the principal company in the
Hyundai Group chaebol. Therefore, the
Department preliminarily finds that
M.H. Jung controls Hyundai Corp. and
its wholly-owned subsidiary Hyundai
USA. (See 19 CFR 102(b).) However, the
Department intends to seek additional
information related to INI and its
affiliation with Hyundai USA in order
to, inter alia, understand M.H. Jung’s
control over Hyundai USA. The
Department will allow interested parties
to comment on this new information
before making a final determination.

As discussed above, M.K. Jung and
M.H. Jung have the same father. Under
section 771(33)(A) of the Act, the Jung
brothers, as half brothers, are considered
affiliated persons. Additionally, because
the Department has preliminarily
determined that the Jung brothers
control INIT and Hyundai USA,
respectively, these companies are also
affiliated. That is to say, INI and
Hyundai USA are under the common
control of one entity, the Jung brothers.
See section 771(33)(F) of the Act. See
also Allied Tube and Conduit Corp. v.
United States, et al 127 F. Supp. 207,
222 (C.I.T. 2000). Accordingly, we are
re-classifying all of INI’s sales through
Hyundai USA as CEP sales, even those
originally classified by INI as EP sales
(i.e., post-August 30, 2000 sales),
because INI and Hyundai USA were
affiliated during the entire POR.

Normal Value Comparisons

To determine whether INT’s sales of
subject merchandise from Korea to the
United States were made at less than
normal value, we compared the export
price (“EP”’) or constructed export price
(“CEP”) to the NV, as described in the
“Export Price and Constructed Export
Price” and “Normal Value” sections of
this notice, below. Pursuant to section
777A(d)(2), we compared the export
prices of individual U.S. transactions to
the monthly weighted-average normal
value of the foreign like product where
there were sales made in the ordinary
course of trade at prices above the cost
of production (““COP”’) as discussed in
the “Cost of Production Analysis”
section below.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
covered by the description in the
“Scope of the Review” section of this
notice supra, which were produced and
sold by INI in the home market during
the POR, to be foreign like products for
purposes of determining appropriate
product comparisons to SSB products
sold in the United States. We have
relied on four product characteristics to
match U.S. sales of subject merchandise
to comparison sales of the foreign like
product: hot formed or cold formed,
shape/size (section depth), strength/
grade, whether or not coated. Where
there were no sales of identical
merchandise in the home market to
compare to U.S. sales, we compared
U.S. sales to the next most similar
foreign like product on the basis of the
characteristics and reporting
instructions listed in the October 4,
2001, antidumping duty questionnaire

and instructions, or to constructed value
(“CV”), as appropriate.

Export Price and Constructed Export
Price

In accordance with section 772(a) of
the Act, export price is the price at
which the subject merchandise is first
sold (or agreed to be sold) before the
date of importation by the producer or
exporter of the subject merchandise
outside of the United States to an
unaffiliated purchaser in the United
States or to an unaffiliated purchaser for
exportation to the United States, as
adjusted under subsection (c). In
accordance with section 772(b) of the
Act, CEP is the price at which the
subject merchandise is first sold (or
agreed to be sold) in the United States
before or after the date of importation by
or for the account of the producer or
exporter of such merchandise or by a
seller affiliated with the producer or
exporter, to a purchaser not affiliated
with the producer or exporter, as
adjusted under subsections (c) and (d).
For purposes of this administrative
review, INI has classified its sales as
both EP and CEP.

INI identified three channels of
distribution for U.S. sales. For U.S. sales
channel one (i.e., INI sales through
Hyundai Corporation, INI’s affiliated
trading company in South Korea, to
Hyundai USA, a wholly-owned
subsidiary of Hyundai Corporation
located in the United States and an
affiliate (INI claims affiliation only prior
to August 30, 2000) of INI, and finally,
to an unaffiliated customer), INI has
reported these sales as CEP sales
because the first sale to an unaffiliated
party occurred in the United States. At
the time, INT was still a member of the
Hyundai Group chaebol and clearly
affiliated with Hyundai USA. Therefore,
for these channel one sales, we based
our calculation on CEP, in accordance
with subsections 772(b), (c), and (d) of
the Act.

For U.S. sales channel two (i.e., INI
sales to Hyundai USA after INI
disassociated itself from the Hyundai
Group), INI classified these sales as EP
sales; however, as explained in our
“Affiliation” section above, we have
found INI affiliated with the Hyundai
Corporation and its wholly-owned
subsidiary Hyundai USA for the entire
POR and have preliminarily classified
these sales as CEP sales. For channel
three (i.e., INI sales to unaffiliated U.S.
customers), we based our calculation on
EP, in accordance with section 772(a) of
the Act, because the subject
merchandise was sold by the producer
or exporter directly to the first
unaffiliated purchaser in the United
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States or for export to the United States
prior to importation, and CEP
methodology was not otherwise
indicated.

We calculated EP on the packed,
delivered, tax and duty paid price to
unaffiliated purchasers in the United
States. We made deductions for
movement expenses in accordance with
section 772(c)(2)(A) of the Act; these
included, where appropriate, foreign
inland freight from the plant to the
warehouse, foreign warehousing
expenses, foreign inland freight from the
warehouse to the port of export, foreign
wharfage and lashing expenses,
international freight, marine insurance,
other U.S. transportation expenses (i.e.,
U.S. wharfage, brokerage, and other
charges), and U.S. customs duty.
Additionally, we added to the U.S. price
an amount for duty drawback pursuant
to section 772(c)(1)(B) of the Act. Where
applicable, we made a deduction to
gross unit price for other discounts. For
a further discussion of this issue, see INI
Preliminary Analysis Memo.

We calculated CEP based on packed
prices to unaffiliated purchasers in the
United States. We made deductions for
movement expenses in accordance with
section 772(c)(2)(A) of the Act; these
included, where appropriate, foreign
inland freight from the plant to the
warehouse, foreign warehousing
expenses, foreign inland freight from the
warehouse to the port of export, foreign
wharfage and lashing expenses,
international freight, marine insurance,
other U.S. transportation expenses (i.e.,
U.S. wharfage, brokerage, and other
charges), and U.S. customs duty.
Additionally, we added to the U.S. price
an amount for duty drawback pursuant
to section 772(c)(1)(B) of the Act. Where
applicable, we made a deduction to
gross unit price for other discounts.
Also, in accordance with section
772(c)(2)(A) of the Act, we deducted
packing expenses because packing
expenses are included in the CEP. In
accordance with section 772(d)(1) of the
Act, we deducted those selling expenses
associated with economic activities
occurring in the United States,
including direct selling expenses (i.e.,
imputed credit expenses, commissions,
and bank expenses) and indirect selling
expenses. In order to eliminate any
double-counting, the Department has
only included those actual interest
expenses attributable to subject
merchandise that exceed imputed credit
expense as an indirect selling expense.
In the instant review because Hyundai
USA’s actual interest expense was
greater than the imputed credit expense,
we reduced actual interest expense by
the amount of the imputed credit

expenses reported on INI’s U.S. sales
database.

For CEP sales, we also made an
adjustment for profit in accordance with
section 772(d)(3) of the Act. We
deducted the profit allocated to
expenses deducted under sections
772(d)(1) and 772(d)(2) in accordance
with sections 772(d)(3) and 772(f) of the
Act. In accordance with section 772(f) of
the Act, we computed profit based on
total revenue realized on sales in both
the U.S. and home markets, less all
expenses associated with those sales.
We then allocated profit to expenses
incurred with respect to U.S. economic
activity, based on the ratio of total U.S.
expenses to total expenses for both the
U.S. and home markets.

We made changes to INI's reported EP
and CEP sales database as a result of
verification. See INI Sales and Cost
Verification Report; INI Preliminary
Analysis Memo and Report on the
Verification of U.S. Sales by Hyundai
U.S.A. in the Antidumping
Administrative Review of Structural
Steel Beams from South Korea
(September 3, 2002)(“Hyundai U.S.A.
Sales Verification Report”).

Normal Value
1. Home Market Viability

We compared the aggregate volume of
home market sales of the foreign like
product and U.S. sales of the subject
merchandise to determine whether the
volume of the foreign like product sold
in Korea was sufficient, pursuant to
section 773(a)(1)(C) of the Act, to form
a basis for NV. Because the volume of
home market sales of the foreign like
product was greater than five percent of
the U.S. sales of subject merchandise for
both companies, in accordance with
section 773(a)(1)(B)(i) of the Act, we
have based the determination of NV
upon the home market sales of the
foreign like product. Thus, we used as
NV the prices at which the foreign like
product was first sold for consumption
in Korea, in the usual commercial
quantities, in the ordinary course of
trade, and, to the extent possible, at the
same level of trade (“LOT”’) as the EP or
CEP or NV sales, as appropriate.

After testing home market viability
and whether home market sales were at
below-cost prices, we calculated NV as
noted in the “Price-to-Price
Comparisons” and ‘‘Price-to-
Constructed Value (“CV”’)
Comparisons” sections of this notice.

2. Arm’s-Length Test

INI reported that it made sales in the
home market to affiliated and
unaffiliated end users and unaffiliated

distributors. Sales to affiliated
customers in the home market not made
at arm’s length were excluded from our
analysis. To test whether these sales
were made at arm’s length, we
compared the starting prices of sales to
affiliated and unaffiliated customers net
of all billing adjustments, movement
charges, direct selling expenses,
discounts and packing. Where prices to
the affiliated party were on average 99.5
percent or more of the price to the
unaffiliated party, we determined that
sales made to the affiliated party were
made at arm’s length. See 19 CFR
351.403(c). Where no affiliated customer
ratio could be calculated because
identical merchandise was not sold to
unaffiliated customers, we were unable
to determine that these sales were made
at arm’s length and, therefore, excluded
them from our analysis. See, e.g., Final
Determination of Sales at Less Than
Fair Value: Certain Cold-Rolled Carbon
Steel Flat Products from Argentina, 58
FR 37062, 37077 (July 9, 1993). Where
the exclusion of such sales eliminated
all sales of the most appropriate
comparison product, we made
comparisons to the next most similar
model. Certain of INT’s affiliated home
market customers did not pass the arm’s
length test. We did not consider the
downstream sales from these customers
to the first unaffiliated customer
because INI’s affiliated home market
customers further manufactured the
subject merchandise into merchandise
outside of the scope of the order.

3. Cost of Production (“COP”) Analysis

Because the Department determined
that INI made sales in the home market
at prices below the cost of producing the
subject merchandise in the SSB
investigation and, therefore, excluded
such sales from normal value, the
Department determined that there are
reasonable grounds to believe or suspect
that INI made sales in the home market
at prices below the cost of producing the
merchandise in this administrative
review. See section 773(b)(2)(A)(ii) of
the Act. As a result, the Department
initiated a cost of production inquiry to
determine whether INI made home
market sales during the POR at prices
below their respective COP within the
meaning of section 773(b) of the Act.

We conducted the COP analysis
described below.

A. Calculation of COP

In accordance with section 773(b)(3)
of the Act, we calculated a weighted-
average COP based on the sum of INI's
cost of materials and fabrication for the
foreign like product, plus amounts for
home market selling, general and
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administrative expenses (“SG&A”),
including interest expenses, and
packing costs. We relied on the COP
data submitted by INI in their original
and supplemental cost questionnaire
responses. For the preliminary results of
review, we revised INI’'s COP
information based on our verification
finding that it had erroneously excluded
donations from its total general and
administrative (“GNA”) ratio. See INI
Sales and Cost Verification Report.

B. Test of Home Market Prices

On a product-specific basis, we
compared the weighted-average COP for
INI, adjusted where appropriate, to their
home market sales of the foreign like
product as required under section
773(b) of the Act, in order to determine
whether these sales had been made at
prices below the COP. In determining
whether to disregard home market sales
made at prices less than the COP, we
examined whether such sales were
made: (1) Within an extended period of
time, in substantial quantities; and (2) at
prices which did not permit the
recovery of all costs within a reasonable
period of time in accordance with
section 773(b)(1)(A) and (B) of the Act.
We compared the COP to home market
prices (plus interest revenue), less any
applicable billing adjustments,
movement charges, and direct and
indirect selling expenses.

C. Results of the COP Test

Pursuant to section 773(b)(2)(C) of the
Act, where less than 20 percent of a
respondent’s sales of a given product
within an extended period of time are
at prices less than the COP, we did not
disregard any below-cost sales of that
product because the below-cost sales
were not made in “substantial
quantities.” Where 20 percent or more
of a respondent’s sales of a given
product during the extended period
were at prices less than the COP, we
determined such sales to have been
made in “substantial quantities”
pursuant to section 773(b)(2)(C)(i)
within an extended period of time, in
accordance with section 773(b)(2)(B) of
the Act. In such cases, because we used
POR average costs, we also determined
that such sales were not made at prices
which would permit recovery of all
costs within a reasonable period of time,
in accordance with section 773(b)(2)(D)
of the Act. As a result, we disregarded
such below-cost sales. Where all sales of
a specific product were at prices below
the COP, we disregarded all sales of that
product. Based on this test, we
disregarded below-cost sales from our
analysis for INIL For those sales of
subject merchandise for which there

were no comparable home market sales
in the ordinary course of trade, we
compared EP or CEP to CV, in
accordance with section 773(a)(4) of the
Act.

D. Calculation of CV

In accordance with section 773(e)(1)
of the Act, we calculated INI's
constructed value (“CV”’) based on the
sum of their cost of materials,
fabrication, SG&A, including interest
expenses, and profit. We calculated the
COPs included in the calculation of CV
as noted above in the “Calculation of
COP” section of this notice. In
accordance with section 773(e)(2)(A) of
the Act, we based SG&A and profit on
the amounts incurred and realized by
INI in connection with the production
and sale of the foreign like product in
the ordinary course of trade for
consumption in the foreign country. For
selling expenses, we used the actual
weighted-average home market direct
and indirect selling expenses. For CV,
we instructed INI to make this same
adjustment described in the COP section
above.

Price-to-Price Comparisons

For those product comparisons for
which there were sales at prices above
the COP, we based NV on the home
market prices to unaffiliated purchasers
and those affiliated customer sales
which passed the arm’s length test. We
made adjustments, where appropriate,
for physical differences in the
merchandise in accordance with section
773(a)(6)(C)(ii) of the Act.

We made adjustments, where
applicable, for movement expenses (i.e.,
inland freight from plant to distribution
warehouse, warehousing expenses, and
inland freight from plant/distribution
warehouse to customer) in accordance
with section 773(a)(6)(B) of the Act. We
made circumstance-of-sale adjustments
for credit, warranty expense and interest
revenue, where appropriate in
accordance with section 773(a)(6)(C). In
accordance with section 773(a)(6), we
deducted home market packing costs
and added U.S. packing costs. Where
applicable, we modified the gross unit
price based on billing adjustments.
Finally, in accordance with section
773(a)(4) of the Act, where the
Department was unable to determine
NV on the basis of contemporaneous
matches in accordance with
773(a)(1)(B)(i), we based NV on CV.

We did not make any adjustments to
INI’s reported home market sales data in
the calculation of NV.

Price-to-CV Comparisons

In accordance with section 773(a)(4)
of the Act, we base NV on CV if we are
unable to find a home market match of
identical or similar merchandise. For
selling expenses, we used the actual
weighted-average home market direct
and indirect selling expenses. Where
applicable, we make adjustments to CV
in accordance with section 773(a)(8) of
the Act.

Level of Trade

In accordance with section
773(a)(1)(B)(i) of the Act, to the extent
practicable, we determine NV based on
sales in the comparison market at the
same level of trade (“LOT”’) as the CEP
transaction. The NV LOT is that of the
starting-price sales in the comparison
market or, when NV is based on CV, that
of the sales from which we derive
selling, general and administrative
(“SG&A™) expenses and profit. For EP,
the LOT is also the level of the starting
price sale, which is usually from the
exporter to the importer. For CEP, it is
the level of the constructed sale from
the exporter to the importer.

To determine whether NV sales are at
a different LOT than EP or CEP sales, we
examine stages in the marketing process
and selling functions along the chain of
distribution between the producer and
the customer. If the comparison market
sales are at a different LOT, and the
difference affects price comparability, as
manifested in a pattern of consistent
price differences between the sales on
which NV is based and comparison-
market sales at the LOT of the export
transaction, we make an LOT
adjustment under section 773(a)(7)(A) of
the Act. Finally, for CEP sales, if the NV
level is more remote from the factory
than the CEP level and there is no basis
for determining whether the differences
in the levels between NV and CEP sales
affects price comparability, we adjust
NV under section 773(A)(7)(B) of the
Act (the CEP offset provision). See
Notice of Final Determination of Sales
at Less Than Fair Value: Certain Carbon
Steel Plate from South Africa, 62 FR
61731 (November 19, 1997).

In implementing these principles in
this administrative review, we obtained
information from INI about the
marketing stages involved in its
reported U.S. and home market sales,
including a description of the selling
activities performed for each channel of
distribution. In identifying levels of
trade for CEP, we considered only the
selling activities reflected in the price
after the deduction of expenses and
profit under section 772(d) of the Act.
See Micron Technology, Inc. v. United
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States, 243 F.3d 1301, 1314-1315 (Fed.
Cir. 2001). Generally, if the reported
levels of trade are the same in the home
and U.S. markets, the functions and
activities of the seller should be similar.
Conversely, if a party reports levels of
trade that are different for different
categories of sales, the functions and
activities should be dissimilar.

In the present review, INI did not
request a LOT adjustment for any
channels but did request a CEP offset on
its sales in channel one prior to August
30, 2000, the date INI claims to become
unaffiliated with members of the
Hyundai Group chaebol (i.e., Hyundai
Corporation and Hyundai U.S.A. and
other Hyundai Group members). To
determine whether an adjustment was
necessary, in accordance with the
principles discussed above, we
examined information regarding the
distribution systems in both the United
States and home markets, including the
selling functions, classes of customer,
and selling expenses.

In both the U.S. and home markets,
INI reported one level of trade. See INT’s
December 7, 2001, Sections B-D
response, at B—16 and C-16. INI sold
through two channels of distribution in
the home market: (1) Unaffiliated
distributors; and (2) affiliated and
unaffiliated end-users. INI claims to
have sold through three channels of
distribution in the U.S. market: (1) INI
sales through Hyundai Corporation,
INT’s affiliated trading company in
South Korea, to Hyundai U.S.A., a
wholly owned subsidiary of Hyundai
Corporation located in the United States
and an affiliate of INI (prior to August
30, 2000), and finally, to an unaffiliated
customer; (2) INI sales to Hyundai
U.S.A.; and (3) INI sales to unaffiliated
U.S. customers. However, because we
have preliminarily determined that INI
is affiliated with Hyundai Corporation
and Hyundai U.S.A., we have combined
channels one and two into channel one.
Also, we have reclassified channel three
as channel two.

For sales in home market channels
one and two, INI performed all sales-
related activities, including arranging
for freight and delivery; warranty; after-
sales service; and extending credit. INI’s
home market sales in channels one and
two were made from inventory. Because
these selling functions are similar for
both sales channels, we preliminarily
determine that there is one LOT in the
home market.

For sales in U.S. channel one (the
selling activities of INI and Hyundai
Corporation combined), the following
selling activities are performed: (1) After
sales services; (2) warranties; (3)
arrangement for freight and delivery;

and (4) credit risk. For sales in U.S.
channel two (INT’s selling activities), the
following selling activities are
performed: (1) After sales service; (2)
warranties; (3) arrangement for freight
and delivery; and (4) credit risk.
Because these selling functions are the
same for both sales channels, we
preliminarily determine that there is
one LOT in the U.S. market.

In comparing INI's home market and
U.S. market sales, it appears that INI
offered many of the same selling
functions in both markets, including:
Arranging for freight and delivery;
warranty; after-sales service; and
extending credit. Accordingly, we
determine that there is not a significant
difference in the selling functions
performed in the home market and U.S.
market and that these sales are made at
the same LOT. Consequently, we
preliminarily determine that a LOT
adjustment or CEP offset is not
warranted in this case.

Currency Conversion

For purposes of the preliminary
results, we made currency conversions
into U.S. dollars based on the exchange
rates in effect on the dates of the U.S.
sales as certified by the Federal Reserve
Bank in accordance section 773A(a) of
the Act.

Preliminary Results of Review

As a result of our administrative
review, we preliminarily determine that
the following weighted-average
dumping margin exists for the period
February 11, 2000, through July 31,
2001:

STRUCTURAL STEEL BEAMS FROM

KOREA
Margin
Manufacturer/exporter/reseller (percent)
INE e 1.85

The Department will disclose
calculations performed within five days
of the date of publication of this notice
to the parties to this proceeding in
accordance with 19 CFR 351.224(b). An
interested party may request a hearing
within 30 days of publication of these
preliminary results. See 19 CFR
351.310(c). Any hearing, if requested,
will be held 37 days after the date of
publication, or the first working day
thereafter. Interested parties may submit
case briefs and/or written comments no
later than 30 days after the date of
publication of these preliminary results
of review. See 19 CFR 351.309(c)(ii).
Rebuttal briefs must be limited to issues
raised in case briefs and may be filed no

later than 35 days after the date of
publication. See 19 CFR 351.309(d).
Parties submitting arguments in this
proceeding are requested to submit with
the argument: (1) A statement of the
issue, and (2) a brief summary of the
argument. Case and rebuttal briefs and
comments must be served on interested
parties in accordance with 19 CFR
351.303(f). Further, we would
appreciate it if parties submitting
written comments also provide the
Department with an additional copy of
those comments on diskette. The
Department will issue the final results
of this administrative review, which
will include the results of its analysis of
issues raised in any such comments,
within 120 days of publication of these
preliminary results, pursuant to section
751(a)(3)(A) of the Act.

Assessment Rates

Upon completion of this
administrative review, the Department
will determine, and the U.S. Customs
Service shall assess, antidumping duties
on all appropriate entries. In accordance
with 19 CFR 351.212(b)(1), we have
calculated an exporter/importer (or
customer)-specific assessment rate for
merchandise subject to this review. The
Department will issue appropriate
assessment instructions directly to the
U.S. Customs Service within 15 days of
publication of the final results of
review. If these preliminary results are
adopted in the final results of review,
we will direct the U.S. Customs Service
to assess the resulting assessment rates
against the entered customs values for
the subject merchandise on each of the
importer’s/customer’s entries during the
review period.

Cash Deposit

The following cash deposit
requirements will be effective upon
publication of these final results for all
shipments of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of these final results of
administrative review, as provided by
section 751(a)(1) of the Act: (1) The cash
deposit rate for each of the reviewed
companies will be the rate listed in the
final results of review (except that if the
rate for a particular product is de
minimis, i.e., less than 0.5 percent, no
cash deposit will be required for that
company) see 19 CFR 106(c)(1); (2) for
previously investigated companies not
listed above, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, a prior review, or the
original less than fair value (“LTFV”’)
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investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) the cash deposit
rate for all other manufacturers or
exporters will continue to be the “all
others” rate of 37.21 percent, which is
the all others rate established in the
LTFV investigation. These deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

Notification to Interested Parties

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of the antidumping
duties occurred and the subsequent
assessment of double antidumping
duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (“APOs”) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, that continues to
govern business proprietary information
in this segment of the proceeding.
Timely written notification of the
return/destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and the terms of an
APO is a sanctionable violation.

This determination is issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: August 20, 2002.
Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 02—23080 Filed 9—10-02; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Membership of the National Oceanic
and Atmospheric Administration
Performance Review Board

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: Notice of membership of NOAA
Performance Review Board.

SUMMARY: In accordance with 5 U.S.C.
4314(c)(4), NOAA announces the
appointment of nineteen members to
serve on the NOAA Performance Review
Board (PRB). The NOAA PRB is
responsible for reviewing performance
appraisals and ratings of Senior
Executive Service (SES) members and
making written recommendations to the
appointing authority on SES retention
and compensation matters, including
performance-based pay adjustments,
awarding of bonuses and reviewing
recommendations for potential
Presidential Rank Award nominees, and
SES recertification. The appointment of
members to the NOAA PRB will be for

a period of 24 months.

EFFECTIVE DATE: The effective date of
service of the nineteen appointees to the
NOAA Performance Review Board is
September 16, 2002.

FOR FURTHER INFORMATION CONTACT:
James P. Faulkner, Executive Resources
Program Manager, Human Resources
Management Office, Office of Finance
and Administration, NOAA, 1305 East-
West Highway, Silver Spring, Maryland
20910, (301) 713-0530 (ext. 204).

SUPPLEMENTARY INFORMATION: The
names and position titles of the
members of the NOAA PRB are set forth
below (all are NOAA officials, except
Tyra Smith, Director, Human Resources,
Bureau of the Census, Department of
Commerce; Gerald R. Lucas, Deputy
Chief Financial Officer, Economic
Development Administration,
Department of Commerce; and Timothy
J. Houser, Deputy Under Secretary for
International Trade, International Trade
Administration, Department of
Commerce):

Mary M. Glackin, Deputy Assistant
Administrator, National
Environmental Satellite, Data and
Information Service.

John E. Oliver, Jr. Deputy Assistant
Administrator, National Marine
Fisheries Service.

Louisa Koch, Deputy Assistant
Administrator, Office of Oceanic and
Atmospheric Research.

Jamison Hawkins, Deputy Assistant
Administrator for Ocean and Coastal
Zone Management, National Ocean
Service.

John E. Jones, Jr., Deputy Assistant
Administrator for Weather Services,
National Weather Service.

Sonya S. Stewart, Chief Financial
Officer/Chief Administrative Officer,
Office of Finance and Administration.

Mary Beth S. Nethercutt, Director,
Office of Legislative Affairs.

Tyra Smith, Director, Human Resources,
Bureau of the Census.

David Kennedy, Director, Office of
Response and Restoration, National
Ocean Service.

David Rogers, Director, Office of
Weather and Air Quality Research,
Office of Oceanic and Atmospheric
Research.

Gregory Mandt, Director, Office of
Climate, Water and Weather Services,
National Weather Service.

Rebecca Lent, Deputy Assistant
Administrator, National Marine
Fisheries Service.

Helen M. Hurcombe, Director,
Acquisition, Grants and Facility
Service, Office of Finance and
Administration.

Jolene A. Lauria Sullens, Deputy Chief
Financial Officer/Director of Budget,
Office of Finance and Administration.

Gerald R. Lucas, Deputy Chief Financial
Officer, Economic Development
Administration, Department of
Commerce.

Lee Dantzler, Director, National
Oceanographic Data Center National
Environmental Satellite, Data and
Information Service.

Jordan P. St. John, Director, Office of
Public and Constituent Affairs, Office
of Public and Constituent Affairs,
NOAA.

Timothy J. Houser, Deputy Under
Secretary for International Trade,
International Trade Administration,
Department of Commerce.

Louis W. Uccellini, Director, National
Centers for Environmental Prediction,
National Weather Service.

Dated: September 4, 2002.
Scott B. Gudes,
Undersecretary for Oceans and Atmosphere.
[FR Doc. 02-23053 Filed 9-10-02; 8:45 am]
BILLING CODE 3510-12-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Request for Public Comments on the
Extension of Temporary Amendment
to the Requirements for Participating
in the Special Access Program for
Caribbean Basin Countries and the
Outward Processing Program

September 5, 2002.

AGENCY: The Committee for the
Implementation of Textile Agreements
(The Committee).

ACTION: Request for public comments
concerning the extension of amendment
to the requirements for participation in
the Special Access Program and the
Outward Processing Program.
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FOR FURTHER INFORMATION CONTACT:
Richard Stetson, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

In order to qualify for Special Access
Program treatment, a textile product
must be assembled from U.S. fabric in
a Caribbean Basin Initiative (CBI) or
Andean Trade Preference Act (ATPA)
country with which the United States
has entered into a bilateral agreement
regarding guaranteed access levels
under the Special Access Program. The
product must be assembled from fabric
formed and cut in the United States;
meaning that all fabric components of
the assembled product (with the
exception of findings and trimmings,
including elastic strips) must be U.S.
formed and cut. Upon entry into the
United States, the product must be
classified under heading 9802.00.8015
of the Harmonized Tariff Schedule of
the United States.

Findings and trimmings of non-U.S.
origin may be incorporated into the
assembled product provided they do not
exceed 25 percent of the cost of the
components of the assembled product.
Certain non-U.S. formed, U.S. cut
interlinings for suit jackets and suit-type
jackets may currently qualify as findings
and trimmings under a temporary
amendment to the Special Access
Program.

A notice and letter to the
Commissioner of Customs published in
the Federal Register on December 28,
2000 (see 65 FR 82327) extended
through December 31, 2002 the
exemption period for women’s and girls’
and men’s and boys’ chest type plate,
“hymo” piece or “sleeve header” of
woven or weft inserted warp knit
construction of coarse animal hair or
man-made filaments used in the
manufacture of tailored suit jackets and
suit-type jackets in Categories 433, 435,
443, 444, 633, 635, 643 and 644, which
are entered under the Special Access
Program (9802.00.8015), provided they
are cut in the United States.

On January 1, 2000, goods covered
under the Outward Processing Program
(9802.00.8017) were also authorized to
use this exemption, as outlined in the
letter and notice to the Commissioner of
Customs, dated December 9, 1999 (see
64 FR 69746, published on December
14, 1999).

The purpose of this notice is to
request public comment on CITA’s

intention to extend through December
31, 2004, this exemption for women'’s
and girls’ and men’s and boys’ “hymo”
type interlining. There will be a 30-day
comment period beginning on
September 11, 2002 and extending
through October 11, 2002. Anyone
wishing to comment or provide data for
information regarding domestic
production or availability of the
products mention above is invited to
submit comments or information to
James C. Leonard, III, Chairman,
Committee for the Implementation of
Textile Agreements, U.S. Department of
Commerce, Washington, DC 20230:
ATTN: Richard Stetson.

Comments or information submitted
in response to this notice will be
available for public inspection in the
Office of Textiles and Apparel, room
H3100, U.S. Department of Commerce,
14th and Constitution Avenue, NW.,
Washington, DC.

The solicitation of comments is not a
waiver in any respect of the exemption
contained in 5 U.S.C. 553(a)(1) relating
to matters which constitute ““a foreign
affairs function of the United States.”

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 66 FR 65178,
published on December 18, 2000).
Information regarding the 2003
CORRELATION will be published in the
Federal Register at a later date.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc.02-23037 Filed 9-10-02; 8:45 am]
BILLING CODE 3510-DR-S

DEPARTMENT OF DEFENSE
Office of the Secretary

Office of the Secretary of Defense
(Health Affairs)/TRICARE Management
Activity; Notice of a Demonstration
Project for Expanded Access to Mental
Health Counselors

AGENCY: Department of Defense.
ACTION: Notice of a demonstration
project.

SUMMARY: This notice is to advise
interested parties of a Military Health
System (MHS) demonstration project
entitled Demonstration Project for
Expanded Access to Mental Health
Counselors. The National Defense
Authorization Act (NDAA) of Fiscal
Year (FY) 2001, Public Law (PL) 106—

398, section 731 has directed the
Secretary of Defense to conduct a
demonstration project for expanded
access to mental health counselors
under TRICARE. According to the
legislation, the Secretary of Defense
shall conduct a demonstration project
under which licensed and certified
professional mental health counselor
who meet eligibility requirements for
participation as providers under the
TRICARE program may provide services
to covered beneficiaries under Chapter
55 of Title 10, United States Code,
without referral by physicians or
adherence to supervision requirements.
EFFECTIVE DATE: This demonstration
project applies to all covered
beneficiaries 18 years of age or older
under chapter 55 of Title 10, United
States Code who receive mental health
services within the demonstration
region and a non-demonstration region
following full implementation of the
demonstration, which will occur upon
announcement of this notice and will be
in effect for two years.

FOR FURTHER INFORMATION CONTACT:
CAPT Mark Paris, Office of the Assistant
Secretary of Defense (Health Affairs)—
TRICARE Management Activity, (703)
681-0064.

SUPPLEMENTARY INFORMATION:

A. Background

Section 731 of the National Defense
Authorization Act for Fiscal Year 2001
directs the Department to conduct a
demonstration project under which
licensed and certified professional
mental health counselors who meet
eligibility requirements for participation
as providers under the Civilian Health
and Medical Program of the Uniformed
Services (CHAMPUS) or the TRICARE
program may provide services to
covered beneficiaries under chapter 55
of Title 10, U.S.C., without referral by
physicians or adherence to supervision
requirements.

Currently, licensed or certified mental
health counselors must meet several
eligibility and administrative
requirement to be an authorized Civilian
Health and Medical Program of the
Uniformed Services (CHAMPUS)/
TRICARE provider. These requirements
include documentation of a referral
from a physician, ongoing supervision
of their services by a physician, and
certification of written communication
and follow-up with the physician
following each service visit. Services
provided by other mental health
professionals, including licensed
clinical social workers, clinical
psychologists, and psychiatric nurse
specialists, are currently reimbursed
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independent of referral or supervision
by a physician.

The NDAA for FY 2001 requires the
Department of Defense to conduct a
demonstration project for expanded
access to mental health counselors
under TRICARE. The Secretary of
Defense has been directed to conduct a
demonstration project under which
licensed and certified professional
mental health counselors who meet
eligibility requirements for participation
as providers under the TRICARE
program may provide services to
covered beneficiaries under chapter 55
of Title 10, United States Code, without
referral by physicians or adherence to
supervision requirements.

The legislation further requires an
assessment of the extent to which
independent reimbursement of licensed
or certified mental health counselors
impacts utilization and reimbursement
costs for such services, and affects the
confidentiality of and treatment
outcomes for covered beneficiaries
seeking mental health services. The
legislation also directs a description of
the administrative costs associated with
documenting referrals and supervision,
and an assessment of the impact of
independent reimbursement on the
willingness of providers to participate
in TRICARE.

B. Description of Demonstration Project

Location of Project: The
Demonstration will be conducted in the
TRICARE Central Region because of the
relatively high utilization of mental
health counselors in that region.
Comparison data will be gathered from
the Central Region and if necessary,
from another TRICARE region.

Project Components: The Project will
include implementation and evaluation
components.

I. Implementation

Licensed and/or certified mental
health counselors in the Colorado
Springs and Omaha catchment areas
who are members of the Central Region
TRICARE network will be invited to
participate in this two year
demonstration. Under the
demonstration, participating counselors
will be allowed to provide services to
TRICARE beneficiaries without receipt
of either a physician referral or
physician case supervision. Counselors
will be asked to sign a participant
agreement form acknowledging the
temporary nature of the demonstration.
Potential beneficiaries/clients of these
counselors will be provided with
information about the demonstration
and be asked to sign an informed
consent form to acknowledge their

understanding of the demonstration and
the potential risks of participation.
There will be no other changes to the
normal treatment processes for
beneficiaries. Claims submitted by
participating counselors will be flagged
and processed for independent
reimbursement by TRICARE (to allow
for processing without the supervision
and referral).

II. Evaluation

Rand Corporation will be responsible
for gathering data on:

A. Utilization and reimbursement
regarding non-physician mental health
professionals other than licensed or
certified professional mental health
counselors under CHAMPUS and the
TRICARE program.

B. Utilization and reimbursement
regarding physicians who make referrals
to, and supervise mental health
counselors.

C. Administrative costs incurred as a
result of the requirement for
documentation of referral to mental
health counselors and supervision
activities for such counselors.

D. A comparison of data for a one-year
period for the area in which the
demonstration is being conducted with
corresponding data for a similar area in
which the demonstration project is not
being implemented.

E. A description of the ways in which
allowing for independent
reimbursement of licensed or certified
professional mental health counselors
affects the confidentiality of mental
health and substance abuse services for
covered beneficiaries under CHAMPUS
and the TRICARE program.

F. A description of the effect, if any,
of changing reimbursement policies on
the health and treatment of covered
beneficiaries under CHAMPUS and the
TRICARE program, including a
comparison of the treatment outcomes
of covered beneficiaries who receive
mental health services from licensed or
certified professional mental health
counselors acting under physician
referral and supervision, other non-
physician mental health providers
recognized under CHAMPUS and the
TRICARE program, and physicians, with
treatment outcomes under the
demonstration project allowing
independent practice of professional
counselors on the same basis as other
non-physician mental health providers.

G. The effect of policies of the
Department on the willingness of
licensed or certified professional mental
health counselors to participate as
health care providers in CHAMPUS and
the TRICARE program.

H. Any policy requests or
recommendations regarding mental
health counselors made by health care
plans and managed care organizations
participating in CHAMPUS or the
TRICARE program.

Dated: August 4, 2002.
Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 02—23029 Filed 9—-10-02; 8:45 am)]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Meetings of the Pentagon Memorial
Design Competition Jury

AGENCY: Department of Defense,
Director, Administration and
Management.

ACTION: Notice of advisory committee
meetings.

SUMMARY: The Pentagon Memorial
Design Competition Jury will meet in
closed sessions on September 30,
October 1, and October 2, 2002. The
Jury was chartered on August 26, 2002,
by the Department of Defense to review
and evaluate the designs submitted in
response to the Baltimore District, Corps
of Engineers announcement of the
design competition for a Pentagon
Memorial to the victims of the
September 11, 2001 terrorist attack on
the Pentagon.

In accordance with the Federal
Advisory Committee Act, Public Law
No. 92-463, as amended (5 U.S.C. App
11 (1982), discussion of procurement
sensitive information, as covered by 5
U.S.C. 552b(c)(4)(1988)), will take place
throughout the meetings, and that,
accordingly, the meetings will be closed
to the public.

DATES: Monday through Wednesday,
September 30—October 2, 8 a.m.—5 p.m.

ADDRESSES: National Building Museum,
401 F Street NW., Washington, DC
20001.

FOR FURTHER INFORMATION CONTACT: Jerry
Shiplett, Special Assistant to the
Director, Real Estate and Facilities,
Washington Headquarters Services, on
703-614-9203.

Dated: September 4, 2002.
L.M. Bynum,

Alternate Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 02-23030 Filed 9-10-02; 8:45 am]
BILLING CODE 5001-08-M
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DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Additional Public Hearing in
the City of Washington, NC (Beaufort
County) and Extension of Public
Comment Period for the Draft
Environmental Impact Statement and
Draft Clean Air Act Conformity
Determination for Introduction of F/A—
18 E/F (Super Hornet) Aircraft to the
East Coast of the United States

AGENCY: Department of the Navy, DOD.
ACTION: Notice.

SUMMARY: Pursuant to section 102(2) of
the National Environmental Policy Act,
of 1969 and the regulations
implemented by the Council on
Environmental Quality (40 CFR parts
1500-1508), the Department of the Navy
prepared and filed a Draft
Environmental Impact Statement (DEIS)
and Draft Clean Air Act (CAA)
Conformity Determination with the
Environmental Protection Agency on
July 26, 2002. An announcement of
public hearing dates and locations was
published in the Federal Register
(Volume 67, Number 148) on August 1,
2002, and a Notice of Availability was
published in the Federal Register
(Volume 67, Number 149) on August 2,
2002. At the public hearing held on
August 29, 2002, in Plymouth, NC, it
was requested that another meeting be
held in the City of Washington in
Beaufort County, NC. This notice
announces the date and location of an
additional public hearing on the DEIS.

DATES AND ADDRESSES: A public hearing
has been scheduled for September 26,
2002, at Washington High School, 400
Slatestown Road, Washington, NC. An
open information session will precede
the scheduled public hearing and will
allow individuals to review the data
presented in the DEIS. The open
information session is scheduled from
4:30 p.m. to 6:30 p.m., followed by the
public hearing from 7 p.m. to 9:30 p.m.

Federal, State, and local agencies, as
well as interested parties are invited and
urged to be present or represented at the
hearing. Oral statements will be heard
and transcribed by a stenographer;
however, to ensure the accuracy of the
record, all statements should be
submitted in writing. All statements,
both oral and written, will become part
of the public record on the DEIS and
Draft CAA Conformity Determination
and will be responded to in the Final
Environmental Impact Statement (EIS).
Equal weight will be given to both oral
and written statements.

In the interest of available time and to
ensure all who wish to give an oral
statement have the opportunity to do so;
each speaker’s comments will be limited
to three (3) minutes. If a longer
statement is to be presented, it should
be summarized at the public hearing
and the full text submitted in writing
either at the hearing, mailed, or faxed to
the contact.

The Department of the Navy also
announces that the public comment
period for the DEIS and Draft CAA
Conformity Determination has been
extended from October 2, 2002, to
October 11, 2002. The Notice of
Availability provided for a 60-day
comment period on the DEIS which
would have ended on October 2, 2002.
However, due to the fact that an
additional pubic hearing has been
scheduled for September 26, 2002, the
Navy has extended the public comment
period on the DEIS and Draft CAA
Conformity Determination to October
11, 2002. All comments on the DEIS
must be postmarked on or before
October 11, 2002, to be considered in
the Final EIS. Comments may be mailed
to: Commander, Atlantic Division,
Naval Facilities Engineering Command,
Attn: Fred Pierson (Code BD32FP), 1510
Gilbert Street, Norfolk, VA 23511-2699,
Fax (757) 322-4894.

A copy of the DEIS was distributed to
the following library: Beaufort County
Library, 122 Van Norden, Washington,
NC. An electronic copy is also available
for public viewing at: http://
www.efaircraft.ene.com.

FOR FURTHER INFORMATION CONTACT: Mr.
Pierson, Atlantic Division, Naval
Facilities Engineering Command,
Norfolk, VA at (757) 322—4935. A
limited number of single copies of the
DEIS, Executive Summary, and Draft
CAA Conformity Determination are
available upon request by contacting
Mr. Pierson.

Dated: September 9, 2002.
R.E. Vincent II,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. 02-23243 Filed 9—10-02; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer, invites
comments on the proposed information

collection requests as required by the
Paperwork Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before
November 12, 2002.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
title; (3) summary of the collection; (4)
description of the need for, and
proposed use of, the information; (5)
respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: September 5, 2002.
John Tressler,

Leader, Regulatory Information Management
Group, Office of the Chief Information Officer.

Federal Student Aid

Type of Review: Revision.
Title: Income Contingent Repayment Plan
Alternative Documentation of Income.
Frequency: Annually.
Affected Public: Individuals or household.
Reporting and Recordkeeping Hour
Burden:
Responses: 690,685.
Burden Hours: 227,927.
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Abstract: A William D. Ford Federal Direct
Loan Program borrower (and, if married, the
borrower’s spouse) who chooses to repay
under the Income Contingent Repayment
Plan uses this form to submit alternative
documentation of income if the borrower’s
adjusted gross income is not available or does
not accurately reflect the borrower’s current
income.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov, by
selecting the ‘“Browse Pending Collections”
link and by clicking on link number 2127.
When you access the information collection,
click on “Download Attachments” to view.
Written requests for information should be
addressed to Vivian Reese, Department of
Education, 400 Maryland Avenue, SW.,
Room 4050, Regional Office Building 3,
Washington, DG 20202-4651 or to the e-mail
address vivian_reese@ed.gov. Requests may
also be electronically mailed to the e-mail
address OCIO_RIMG®@ed.gov or faxed to 202—
708—9346. Please specify the complete title of
the information collection when making your
request.

Comments regarding burden and/or the
collection activity requirements should be
directed to Joseph Schubart at (202) 708—
9266 or via his e-mail address
Joe.Schubart@ed.gov. Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information Relay
Service (FIRS) at 1-800-877-8339.

[FR Doc. 02—23062 Filed 9—10-02; 8:45 am)]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer, invites
comments on the proposed information
collection requests as required by the
Paperwork Reduction Act of 1995.
DATES: Interested persons are invited to
submit comments on or before
November 12, 2002.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information

Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: September 5, 2002.
John Tressler,

Leader, Regulatory Information Management
Group, Office of the Chief Information Officer.

Federal Student Aid

Type of Review: Revision.

Title: Direct Loan Income Contingent
Repayment Plan Alternative Documentation
of Income.

Frequency: Once every five years.

Affected Public: Individuals or household.

Reporting and Recordkeeping Hour
Burden:

Responses: 314,861.
Burden Hours: 62,972.

Abstract: This form is the means by which
a William D. Ford Federal Direct Loan
Program borrower (and, if married, the
borrower’s spouse) who chooses to repay
under the Income Contingent Repayment
Plan provides written consent for the Internal
Revenue Service to disclose certain tax return
information to the Department of Education
and its agents for the purpose of calculating
the borrower’s monthly repayment amount.

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov, by
selecting the “Browse Pending Collections”
link and by clicking on link number 2126.
When you access the information collection,
click on “Download Attachments” to view.
Written requests for information should be
addressed to Vivian Reese, Department of
Education, 400 Maryland Avenue, SW.,
Room 4050, Regional Office Building 3,
Washington, D.C. 20202—4651 or to the e-
mail address vivian_reese@ed.gov. Requests
may also be electronically mailed to the e-
mail address OCIO_RIMG®@ed.gov or faxed to
202-708-9346. Please specify the complete

title of the information collection when
making your request.

Comments regarding burden and/or the
collection activity requirements should be
directed to Joseph Schubart at
Joe.Schubart@ed.gov. Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information Relay
Service (FIRS) at 1-800-877—-8339.

[FR Doc. 02-23063 Filed 9-10-02; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Advisory Committee on Student
Financial Assistance; Meeting

AGENCY: Advisory Committee on
Student Financial Assistance,
Education.

ACTION: Notice of upcoming
teleconference meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
forthcoming teleconference meeting of
the Advisory Committee on Student
Financial Assistance. Individuals who
will need accommodations for a
disability in order to attend the meeting
(i.e., interpreting services, assistive
listening devices, and/or materials in
alternative format) should notify Ms.
Hope M. Gray at 202—-219-2099 or via e-
mail at hope.gray@ed.gov no later than
2 p.m. on Monday, September 23, 2002.
We will attempt to meet requests after
this date, but cannot guarantee
availability of the requested
accommodation. The meeting site is
accessible to individuals with
disabilities. This notice also describes
the functions of the Committee. Notice
of this meeting is required under
Section 10(a)(2) of the Federal Advisory
Committee Act. This document is
intended to notify the general public.
DATE AND TIME: Friday, September 27,
2002, beginning at 11 a.m. and ending
at approximately 11:30 a.m.

ADDRESS: Capitol Place, 80 F Street,
NW., Room 413, Washington, DC 20001
FOR FURTHER INFORMATION CONTACT: Dr.
Brian K. Fitzgerald, Staff Director,
Advisory Committee on Student
Financial Assistance, Capitol Place, 80 F
Street, NW., Room 413, Washington, DC
20202-7582 (202) 219-2099.
SUPPLEMENTARY INFORMATION: The
Advisory Committee on Student
Financial Assistance is established
under Section 491 of the Higher
Education Act of 1965 as amended by
Public Law 100-50 (20 U.S.C. 1098).
