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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 01-093-3]

Mediterranean Fruit Fly; Removal of
Quarantined Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the Mediterranean fruit
fly regulations by removing a portion of
Los Angeles County, CA, from the list of
quarantined areas. The interim rule was
necessary to relieve the restrictions that
were no longer needed to prevent the
spread of Mediterranean fruit fly to
noninfested areas of the United States.
As a result of the interim rule, there are
no longer any areas in the continental
United States quarantined because of
the Mediterranean fruit fly.

EFFECTIVE DATE: The interim rule
became effective on June 27, 2002.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen A Knight, Senior Staff Officer,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236; (301) 734—
8247.

SUPPLEMENTARY INFORMATION:

Background

The Mediterranean fruit fly (Medfly)
regulations contained in 7 CFR 301.78
through 301.78-10 (referred to below as
the regulations) restrict the interstate
movement of regulated articles from
quarantined areas to prevent the spread
of Medfly to noninfested areas of the
United States.

In an interim rule effective June 27,
2002, and published in the Federal

Register on July 3, 2002 (67 FR 44523—
44524, Docket No. 01-093-2), we
amended the regulations by removing a
portion of Los Angeles County, CA,
from the list of quarantined areas in
§301.78-3(c). The interim rule was
necessary to relieve restrictions that
were no longer needed to prevent the
spread of Medfly to noninfested areas of
the United States. As a result of that
action, there are no longer any areas in
the continental United States
quarantined because of the Medfly.

Comments on the interim rule were
required to be received on or before
September 3, 2002. We did not receive
any comments. Therefore, for the
reasons given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Orders
12866, 12372, and 12988, and the
Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.

Regulatory Flexibility Act

This action affirms an interim rule
that amended the Medfly regulations by
removing a portion of Los Angeles
County, CA, from the list of quarantined
areas. The interim rule was necessary to
relieve restrictions on interstate
movement of regulated articles from that
area.

The entities most likely to be affected
are fruit sellers, nurseries, growers,
packinghouses, certified farmers
markets, and swapmeets. The area that
we removed from the list of quarantined
areas is a predominantly residential area
with many apartment buildings.
Available information indicates that
there are no entities in the area that sell,
process, handle, or move regulated
articles interstate.

In the interim rule, we solicited
comments, particularly those pertaining
to the number and kind of small entities
that may incur benefits or costs as a
result of the action. We received no
comments.

We therefore expect the effect of the
interim rule on any affected entities
should be minimally positive, as they
will no longer be required to treat
regulated articles to be moved interstate
for Medfly.

For this reason, the termination of the
quarantine on that portion of Los
Angeles County, CA, should have only

a minimal economic effect on any
affected entities operating in this area.
We anticipate that the economic effect
of lifting the quarantine, though
positive, will be no more significant
than was the minimal effect of its
imposition.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant impact on a
substantial number of small entities.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR part 301 and
that was published at 67 FR 44523—
44524 on July 3, 2002.

Authority: 7 U.S.C. 166, 7711, 7712, 7714,
7731, 7735, 7751, 7752, 7753, and 7754; 7
CFR 2.22, 2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106-113, 113 Stat.
1501A—-293; sections 301.75—15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.
L. 106—224, 114 Stat. 400 (7 U.S.C. 1421
note).

Done in Washington, DG, this 1st day of
November 2002.
Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 02—-28348 Filed 11-6-02; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL RESERVE SYSTEM

12 CFR Parts 201 and 204

[Regulations A and D; Docket Nos. R-1123
and R-1134]

Extensions of Credit by Federal
Reserve Banks; Reserve Requirements
of Depository Institutions

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule; technical
amendment.

SUMMARY: The Board of Governors is
publishing final amendments to
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Regulation A that replace the existing
adjustment and extended credit
programs with programs called primary
and secondary credit and also
reorganize and streamline existing
provisions of Regulation A. The final
rule leaves the existing seasonal credit
program essentially unchanged. The
final rule is intended to improve the
functioning of the discount window and
does not indicate a change in the stance
of monetary policy.

The Board also is amending the
penalty provision of Regulation D,
which is calculated based on the
discount rate, to conform the calculation
of penalties for reserve deficiencies to
the new discount rate framework.
DATES: This final rule will become
effective on January 9, 2003.

FOR FURTHER INFORMATION CONTACT:
Brian Madigan, Deputy Director (202/
452-3828) or William Nelson, Senior
Economist (202/452-3579), Division of
Monetary Affairs; or Stephanie Martin,
Assistant General Counsel (202/452—
3198) or Adrianne Threatt, Counsel
(202/452-3554), Legal Division; for
users of Telecommunication Devices for
the Deaf (TDD) only, contact 202/263—
4869.

SUPPLEMENTARY INFORMATION:

Background

Existing Regulation A and the Board’s
Proposed Rule

Under existing Regulation A, three
credit programs are available to
depository institutions: (1) Adjustment
credit, which is available for short
periods of time, usually overnight, when
a depository institution has exhausted
other sources of funds; (2) extended
credit, which is available for somewhat
longer periods when assistance is not
available from other sources; and (3)
seasonal credit, which is available
largely to small banks with a
pronounced seasonal funding need.
Over the past decade, the interest rate
on adjustment credit has been 25 to 50
basis points below the federal funds
rate, which is the rate that applies to
uncollateralized overnight loans in the
interbank market. The rates for extended
and seasonal credit are set by formulas
based on market interest rates and
typically have been at or above the basic
discount rate.

The below-market rate for adjustment
credit creates incentives for an
institution to borrow at the discount
window to exploit the spread between
the discount rate and the higher market
rate for short-term funds. The current
regulation therefore requires that an
institution first exhaust other available
sources of funds and explain its need for

adjustment credit. The regulation also
prohibits the use of discount window
credit to finance the sale of federal
funds. Because of these restrictions, a
Reserve Bank must evaluate the
financial situation of each borrower to
determine that both the reason for
borrowing at the discount window and
the depository institution’s use of
borrowed funds are appropriate.

Reserve Bank administration of
adjustment credit tends to create
uncertainty among depository
institutions about their access to
discount window credit. In addition,
institutions that have borrowed at the
discount window after advertising their
need for funds in the market have
expressed concern that borrowing at the
window signals weakness and is a
source of stigma. Concerns such as these
in some cases have deterred depository
institutions from borrowing at the
discount window during very tight
money markets when doing so would
have been appropriate. This in turn has
hampered the ability of the discount
window to buffer shocks to the money
markets.

To improve the operation of the
discount window, the Board proposed
to replace the existing adjustment and
extended credit programs with primary
and secondary credit programs (67 FR
36544, May 24, 2002). The Board
proposed that primary credit be
available to generally sound institutions
on a very short-term basis, usually
overnight, with little or no
administrative burden on the borrower
and that borrowers of primary credit not
be required to exhaust other sources of
funds before obtaining short-term
primary credit. The Board also proposed
that primary credit be available for
periods of up to a few weeks to
generally sound institutions that cannot
reasonably obtain such funding in the
market. The Board proposed no
restrictions on the purposes for which
the borrower could use primary credit.
The proposal contemplated that Reserve
Banks would establish a System-wide
set of criteria, based on supervisory and
other relevant information, which
would be used to determine whether an
institution was in generally sound
financial condition and thus eligible for
primary credit. The Board proposed that
primary credit normally be available at
a rate above the target federal funds rate
of the Federal Open Market Committee
(FOMC) and that the initial primary
credit rate be 100 basis points above the
target federal funds rate.

Under the proposed rule, institutions
not eligible for primary credit would be
permitted to borrow secondary credit to
meet temporary funding needs,

consistent with the institution’s timely
return to a reliance on market funds. A
Reserve Bank also could extend
secondary credit to facilitate the
resolution of serious financial
difficulties of an institution. The Board
proposed that the initial rate be set by
formula 50 basis points above the
primary credit rate. The Board’s
proposal contemplated that the
secondary credit program would require
more Reserve Bank administration than
the primary credit program.

The proposed regulation retained the
existing seasonal credit program
without substantive change, although
the Board specifically requested
comment regarding whether that
program was still necessary and, if so,
what the applicable interest rate should
be.

Overview of Comments Received

The Board received 61 comments on
the proposed rule from depository
institutions of various sizes, trade
associations that represent depository
institutions, individuals, and Reserve
Banks. This section presents an
overview of the main points contained
in the comments received. The section-
by-section analysis of the final rule, set
forth below, discusses the comments in
greater detail and responds to the major
concerns expressed by commenters.

Support for the Proposal

Of the 30 letters that addressed the
primary and secondary credit programs,
approximately 14 generally supported
moving to an above-market discount
window framework. These commenters
indicated that replacing the existing
below-market discount window facility
with an above-market framework would
provide more easily accessible funding
on more predictable and transparent
terms with less burden on borrowers
and would remove incentives to borrow
in order to exploit interest rate spreads.
Owing to the removal of the
requirements that a borrower exhaust
other funding sources and prove its
need for credit and the addition of the
requirement that primary credit
borrowers be in generally sound
financial condition, some supporters of
the proposal thought that the stigma
associated with discount borrowing
would decrease. Commenters also
indicated that an above-market
framework would provide depository
institutions with an incentive to manage
their liquidity more prudently under
normal market conditions in order to
avoid paying the penalty rate but would
make it easier for banks to obtain
overnight funding during periods of
very tight money markets. Supporters
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also stated that an above-market lending
facility would be more akin to the
lending facilities of other central banks.

Questions About the Need for Proposed
Changes

Some commenters questioned the
underlying reasons the Board gave for
proposing an above-market framework.
Several commenters questioned the
Board’s statement that some depository
institutions were deterred from coming
to the discount window because of
perceptions that discount window
borrowing indicated financial weakness.
One commenter asserted that, because
of limits on lending to undercapitalized
institutions, borrowing at the window
was more likely to indicate strength
than weakness, while others asserted
that market participants did not view
borrowing as an important factor when
assessing financial strength.? Still
another commenter argued that the
current low volume of borrowing did
not indicate reluctance to borrow, but
rather indicated that depository
institutions were using the window
appropriately as a backup rather than
primary source of liquidity.2 Other
commenters questioned the need for an
above-market rate for purposes of
limiting volatility in the federal funds
market because they thought that the
existing controls and incentives
adequately limited volatility.

Concerns About the Proposal

Sixteen commenters, eight of whom
opposed the proposal, expressed various
concerns about the proposal.
Commenters’ concerns focused mainly
on the proposed 100-basis-point spread
between the target federal funds and
primary credit rates. Other commenters
expressed concern that lending funds at
an above-market rate inappropriately
would introduce a profit motive into
actions related to monetary policy,
thereby creating a conflict of interest for
the Federal Reserve System.3

10ne commenter argued that the manner in
which discount window borrowing is reported
makes it difficult to identify individual borrowers.
Others thought that discount window activity was
at best a secondary indicator of financial strength
because market participants rely on other sources
when determining an institution’s soundness.

2The Board believes that a number of factors,
including improved account management by
depository institutions, contribute to the relatively
low level of borrowing at recent spreads of the
federal funds rate over the discount rate. However,
the Board also believes that the current framework
of below-market lending, with its attendant need to
administer lending heavily, remains a potential
deterrent to appropriate borrowing, especially
during periods when the overall condition of the
financial sector is weak.

3 Another commenter argued that if a depository
institution were to deteriorate as a result of reselling

Many commenters expressed concern
that the proposal either would not
address or would exacerbate the
problems that the Board identified as
reasons for changing to an above-market
framework. Although some critics of the
proposal thought that the new
framework would prevent extreme
spikes in the federal funds rate, many
commenters thought that volatility,
especially intraday volatility, would
increase rather than decrease. Other
commenters thought that depository
institutions would be at least as
reluctant as they are currently to seek
discount window credit because stigma
would remain or because the above-
market rate would deter borrowing. Still
other commenters asserted that the
Board’s proposal would not be less
burdensome for borrowers. Suggested
Alternatives to and Suggestions
Regarding the Board’s Proposal.

Some commenters who expressed
general concern about the proposed
above-market structure suggested that
the Board modify or consider
alternatives to its proposal. One
commenter suggested that the problems
with the current discount window
programs were not burden and stigma,
but rather were uncertainty about the
programs and inconsistent requirements
and expectations throughout the
System. This commenter suggested
leaving the current discount window
programs in place but clarifying the
Reserve Banks’ credit policies,
expectations, and requirements and
applying those criteria more
consistently throughout the Federal
Reserve System.* Another commenter
proposed that the Board try to cap the
federal funds rate through late-day open
market operations rather than change its
credit programs. Other commenters
thought that the Federal Reserve should
make credit available continuously and
at market rates.5 Comments Regarding
Seasonal Credit.

Over half the comments the Board
received were in response to the Board’s
solicitation for comment about the
continued need for the seasonal credit
program. Forty-five commenters
addressed the seasonal credit program,
with 39 in favor of retaining and six in
favor of eliminating the program. These

funds obtained through the primary credit program,
the public might blame the Federal Reserve.

+The Board notes that the Federal Reserve
System has taken steps over the past decade that
have been intended to clarify requirements and
decrease stigma.

5The Board notes that this approach would be
inconsistent with operation of primary and
secondary credit facilities as backup sources of
liquidity and reserves for depository institutions.

comments are discussed in detail below
in the section on seasonal credit.

Summary of Final Rule

For the reasons discussed in detail
below in the section-by-section analysis,
the Board’s final amendments to
Regulation A substantively are nearly
identical to the rule the Board proposed
in May 2002. Most notably, the final
rule replaces the existing adjustment
and extended credit programs with
primary and secondary credit programs,
and the Reserve Banks will offer these
new types of credit at rates that exceed
the FOMC'’s target federal funds rate.
The Board has included in the final rule
a section under which the primary
credit rate could be lowered in a
financial emergency in the absence of a
quorum of the Board. The Board is
retaining the seasonal credit program
with only minor technical changes.

Section-by-Section Analysis

The Above-Market Lending
Framework—§§ 201.4 and 201.51.

The Above Market Framework
Generally and Market Volatility

A number of commenters argued that
moving to an above-market discount
window framework generally would
increase volatility, especially in light of
the proposed 100-basis-point initial
spread of the primary credit rate over
the target federal funds rate, and
therefore would not accomplish one of
the Board’s stated goals.®

It is possible that certain measures of
volatility of the federal funds rate—
particularly those that give some weight
to small deviations from the target, such
as the intraday standard deviation of the
federal funds rate—will increase under
the above-market framework. However,
the Board believes that an above-market
framework will reduce the potential for
more extreme, unintended movements
in the funds rate. These extreme
movements arguably are more
problematic than smaller ones because
they tend to occur in the context of, and
can exacerbate, conditions of market
stress. Most depository institutions will
not have an incentive to borrow from
the window until the federal funds rate
rises to the primary credit rate, at which
point institutions likely will view the
window as an attractive alternative. The
presence of the discount window as a
funding option should ensure that the
federal funds rate will not rise
significantly above the primary credit

6 These commenters generally thought that an
above-market structure would allow sellers
routinely to increase the federal funds rate all the
way up to the ceiling established by the discount
rate, thereby increasing the cost of funds generally.
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rate, so the primary credit rate
effectively will serve as a cap on and
limit potential volatility in the federal
funds rate.

Some commenters stated that an
above-market discount window
framework would place an upper limit
on the federal funds rate but argued that
the Board should not establish a ceiling
on the federal funds rate without also
establishing a floor, noting that net
sellers of federal funds are
disadvantaged by declines in the federal
funds rate. The most effective means of
establishing a floor would be for the
Federal Reserve to pay interest on
excess reserve account balances,
because a depository institution would
have no incentive to lend or sell
reserves at a lower rate than the rate of
interest those reserve balances could
earn. However, the Federal Reserve does
not have explicit statutory authority to
pay interest on reserve balances at this
time.

Although it might be desirable to limit
both upward and downward volatility,
those limits need not be implemented
simultaneously in order to produce
beneficial results. The potential
advantages of the proposed discount
window changes are considerable even
in the absence of a rate floor, and
delaying implementation of the above-
market framework would unnecessarily
defer those advantages without any
countervailing benefit. The Board
therefore has determined that
implementation of the above-market
framework should proceed without
delay.

Primary Credit

Reserve Banks will extend primary
credit at a rate above the target federal
funds rate on a very short-term basis
(typically overnight) to depository
institutions that the Reserve Banks
judge to be in generally sound financial
condition. Reserve Banks will determine
eligibility for primary credit according
to a set of criteria that is uniform
throughout the Federal Reserve System
and based mainly on examination
ratings and capitalization, although
supplementary information, including
market-based information when
available, also could be used. An
institution that is eligible to receive
primary credit need not exhaust other
sources of funds before coming to the
discount window, nor will it be
prohibited from using primary credit to
finance sales of federal funds. However,
in view of the above-market price of
primary credit, the Board expects that a
depository institution will continue to
use the discount window as a backup
source of liquidity, which is the

intended purpose of a central bank
lending facility, rather than as a routine
one. Reserve Banks will extend primary
credit on an overnight basis with
minimal administrative requirements,
unless an aspect of the request for funds
suggests that the credit extension would
not meet the conditions of primary
credit. Reserve Banks also may extend
primary credit to eligible institutions for
periods of up to several weeks if such
funding is not available from other
sources. However, longer-term
extensions of primary credit will be
subject to greater administration than
are overnight loans. The text of

§ 201.4(a) is essentially the same as that
of the Board’s proposal, although the
final rule includes language highlighting
the backup nature of the primary credit
facility.

1. Interest Rates for Primary Credit

Several commenters supported the
Board’s proposal that the initial primary
credit rate be 100 basis points above the
target federal funds rate. These
commenters thought that a 100-basis-
point spread generally was appropriate
and would encourage most financial
institutions first to seek credit
elsewhere. One commenter thought the
proposed spread was acceptable because
the Federal Reserve does a good job of
keeping the federal funds rate near the
target.

The Board received numerous
comments, however, that expressed
specific concern about the proposed
initial primary credit rate. Many
commenters, even those that generally
supported the proposal, argued that the
100-basis-point spread the Board
proposed was too wide and would
undermine the Board’s articulated goals
for the primary credit program. These
commenters thought that a discount rate
of the target federal rate plus 100 basis
points was too high because it was
overly punitive, would deter
institutions from borrowing at the
discount window, and would allow
sellers of federal funds to bid the federal
funds rate up during periods of limited
trading, low reserve volume, or late-day
trading. Other commenters thought that
a 100-basis-point spread between the
target federal funds and discount rates
would thwart the Board’s efforts to
remove the stigma associated with
discount window borrowing and to
encourage depository institutions and
industry analysts to view the window as
a normal liquidity source for sound
institutions.

Several commenters liked the idea of
setting the primary credit rate at rate
above the target federal funds rate but
suggested that a spread of as few as 25

to as many as 50 basis points would be
preferable to the 100-basis-point initial
spread the Board proposed.” Other
commenters suggested alternative
mechanisms for setting the rate, such as
setting the rate at a certain percentage,
rather than a certain number of basis
points, above the target federal funds
rate.8

The Board notes that an appreciable
spread between the primary credit and
target federal funds rate is necessary for
the success of the above-market
discount window programs. Given the
large number of financial institutions in
the United States and the tremendous
variation in their sizes and other
characteristics, the availability and price
of market funding sources available to
U.S. financial institutions also vary
widely. If the primary credit rate were
not at least as high as the highest rate
on sources of comparable funding in the
market, then some depository
institutions frequently would find the
primary credit program, rather than the
open market, to be the most attractive
source of funds. If routine use of the
window occurred, the Federal Reserve
still would need to administer the
discount window heavily to deter
institutions from making undue use of
primary credit.

Although it is difficult to determine
the appropriate rate at which to extend
primary credit to ensure that it remains
a backup funding source, empirical
evidence from several sources suggests
that 100 points above the target federal
funds rate is an appropriate initial rate.
These data cast doubt on whether a
lesser spread would accomplish this
goal of ensuring that the discount
window remains a backup source of
liquidity.

Experience with the Special Liquidity
Facility (SLF) that the Federal Reserve
System established to address unusual
liquidity strains that arose during the
months surrounding the date change on
January 1, 2000, is instructive. The SLF
was similar to the primary credit
program in many ways because

7 Although most commenters who suggested a
particular rate did not explain their rationale, one
commenter argued that a 50-basis-point spread
would be appropriate because the commenter
asserted that approximately half the large spikes in
the federal funds rate were at about that level.
Another commenter indicated that a 50- to 60-basis-
point spread would be appropriate because that
would ensure that the central bank rate was slightly
higher than the market rate but would keep the
market rate from becoming excessive.

80ne of these commenters suggested that the
amount of the spread should depend on the level
of the target federal funds rate, such that the lower
the federal funds rate, the lower the spread and vice
versa. Another suggested tying the primary credit
rate to the collateralized repo rate rather than the
federal funds rate.
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eligibility was limited to financially
sound institutions, administration of the
facility intentionally was quite limited,
and funding was available at a fixed
spread of 150 basis points above the
federal funds rate. Despite the penalty
rate, there were 42 instances in which
institutions borrowed from the SLF for
a period of two to ten consecutive days
and 14 instances in which institutions
borrowed for periods of more than ten
consecutive days. This suggests that the
SLF was an attractive source of longer-
term, rather than overnight, funding for
some institutions despite the 150-basis-
point spread above market rates, which
in turn suggests that those financially
sound institutions might not have had
access to cheaper funding in the open
market.

In addition, Federal Reserve staff
conversations with representatives of
correspondent banks and other
depository institutions found that the
overnight funding options for banks
without access to the national money
markets were priced from %16 to 1
percentage point over the federal funds
rate, with the largest spread being
charged by an institution that preferred
that its customers first exhaust other
sources of short-term funding.

Moreover, a spread on the order of
100 basis points has been used by some,
but not all, foreign central banks on
their Lombard discount window
facilities. Perhaps most notably, the
European Central Bank generally has
employed a spread of 100 basis points.
Conversations with staff of some of
these central banks indicate that the
experience with spreads of this size
generally has been positive and has
been consistent with achieving those
central banks’ goals.

In view of the foregoing evidence, the
Board believes that an initial spread of
100 basis points is appropriate and
anticipates that a primary credit rate
consistent with such a spread will be
established as of January 9, 2003. The
Board notes, however, that this is only
the initial rate. The Reserve Banks are
required to establish the primary credit
rate, subject to the review and
determination of the Board, at least
every two weeks or more often if the
Board deems necessary. The System
therefore can set a primary credit rate at
a lesser, or greater, spread above the
federal funds rate as needed in light of
actual experience with the primary
credit program.®

90One commenter expressed concern that the
Reserve Banks would establish and the Board
determine the spread between the federal funds and
primary credit rates, rather than setting the actual
rate. The Board notes that the primary credit rate
will not be determined by establishing a fixed

Because a change in the stance of
monetary policy between now and the
recommended initiation of the new
programs on January 9, 2003, cannot be
ruled out, it is uncertain at this point
what level of the primary credit rate will
correspond with a spread of 100 basis
points on that date. Section 201.51(a),
which describes the primary credit rate,
therefore at this time simply will state
that the primary credit rate is a rate
above the target federal funds rate of the
FOMC. When the Reserve Banks
establish and the Board determines the
rate to be in effect on January 9, 2003,
the Board will amend §201.51(a) to
indicate the initial primary credit rate
for each Reserve Bank. The Board’s
amendment will be effective on January
9, 2003.

2. Eligibility Criteria

The Board proposed that eligibility for
primary credit be determined mainly by
a depository institution’s supervisory
ratings and capitalization, although
supplementary information, when
available, also could be used. Under the
Board’s proposed rule, institutions that
were rated CAMELS 1 or 2 or SOSA 1
and at least adequately capitalized
almost certainly would be eligible for
primary credit, while institutions rated
CAMELS 4 or 5 almost certainly would
not be eligible. Institutions rated
CAMELS 3 or SOSA 2 that are at least
adequately capitalized might be eligible,
depending on supplementary
information.?® The Board noted that this
recommendation aligned very closely
with the categorization of institutions
for purposes of determining access to
daylight credit.

Several commenters specifically
addressed the eligibility criteria for
primary credit. Most of these
commenters thought that the proposed
criteria generally were appropriate,
although some suggested changes.
Several commenters argued that the
criteria should rely more heavily on
examination ratings and minimize
reliance on other types of information in
determining eligibility for primary
credit. One commenter thought that the
guidelines would be more clear,
concise, and uniform if the Federal

spread above the federal funds rate or by using any
other formula. Rather, the Reserve Banks will
establish the actual primary credit rate, subject to
the review and determination of the Board.

10 CAMELS (Capital, Assets, Management,
Earnings, Liquidity, and Sensitivity to market risk)
ratings, applicable to domestically chartered
institutions, are set on a scale of 1 through 5, with
5 representing the highest degree of supervisory
concern. SOSA (Strength of Support Assessment)
ratings, applicable to foreign banking organizations,
are set on a scale of 1 through 3, with 3 indicating
the highest degree of supervisory concern.

Reserve only took supervisory ratings
into account and did not allow
supplementary information if a
depository institutions were rated
CAMELS 1 or 2.11 Another commenter
suggested that institutions that are rated
CAMELS 5 or that are critically
undercapitalized either should be
precluded from obtaining credit or
should be charged a much higher
penalty rate than the Board proposed. In
contrast, other commenters expressed
concern that the proposed eligibility
criteria relied too heavily on
supervisory data. These commenters
expressed concern that reliance on an
institution’s soundness was not
appropriate in a system of secured
lending and suggested that the Federal
Reserve instead should base its lending
programs and credit decisions on the
type of collateral an institution offers.

The Board believes that, in order to
ensure uniformity of credit eligibility
throughout the Federal Reserve System,
the criteria must rely heavily on
objective supervisory data, which reflect
determinations made by an institution’s
primary regulator after an extensive
review process. However, the Board also
recognizes that an institution could
experience significant changes in its
financial strength between
examinations, in which case the
institution’s supervisory ratings might
not reflect its current soundness and
creditworthiness. To protect the Reserve
Banks from the risks and to avoid the
allocative distortions that could be
involved in lending to such an
institution, the Board believes that the
eligibility criteria must allow for the use
of some amount of supplementary
information, including market-based
information when available, to confirm
that an institution’s most recent
supervisory data accurately reflect the
institution’s current condition.

Under the final rule, the Board
anticipates that the Reserve Banks will
initially adopt criteria that are
substantially similar to those articulated
in the Board’s proposal with some
additional elements that will make the
eligibility criteria identical to those for
daylight credit. The classification
scheme used by Reserve Banks for
determining access to daylight credit is
well developed and provides a good
measure of the general soundness of
depository institutions. Reserve Banks
and depository institutions already have
extensive experience with these criteria,

11 This commenter argued that the other
information the Board proposed to take into
account was irrelevant to a Reserve Bank’s risk
regarding secured overnight loans and that
considering such information would lead to
uncertainty about borrowing privileges.
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and using them to determine eligibility
for both the daylight credit and primary
credit programs generally should be
straightforward for the Reserve Banks
and should be more transparent for
borrowers. Using a single set of criteria
for both programs also should simplify
explanations of Reserve Bank credit
programs to depository institutions and
the public.

Under the criteria that would be
applied at the outset of the program,
institutions’ eligibility would be based
on CAMELS (or SOSA and ROCA)
ratings, capitalization, and, at the
Reserve Bank’s discretion,
supplementary information.12 More
specifically, institutions that are at least
adequately capitalized and rated
CAMELS 1 or 2 (or SOSA 1 and ROCA
1, 2, or 3) would almost certainly be
eligible for primary credit. Institutions
that are at least adequately capitalized
and rated CAMELS 3 (or SOSA 2 and
ROCA 1, 2, or 3) generally would be
eligible. Institutions that are at least
adequately capitalized and rated
CAMELS 4 (or SOSA 1 or 2 and ROCA
4 or 5) would be eligible only if an
ongoing examination indicated a
substantial improvement in condition.
Institutions that are not at least
adequately capitalized, or that are rated
CAMELS 5 (or SOSA 3 regardless of the
ROCA rating), would not be eligible for
daylight or primary credit.

In summary, eligibility for primary
credit will be restricted to institutions
that are in generally sound financial
condition. The Reserve Banks will be
responsible for determining the general
soundness of the institutions in their
districts. At the outset of the program,
the Reserve Banks will use the criteria
that are already used for determining
eligibility for daylight credit.

3. Reduction of Burden and Stigma

Some commenters disagreed that the
proposed revisions would reduce the
stigma of borrowing at the discount
window and in particular noted that
analysts and counterparties might infer
that the bank could not obtain funds at
market rates and therefore might be in
financial difficulty if there were
evidence that the bank were paying a
premium for funds. 13

12ROCA (Risk management, Operation controls,
Compliance, and Asset quality) ratings apply to the
U.S. operations of a foreign banking organization.
They are set on a scale of 1 to 5; as with CAMELS
ratings, higher numbers indicate increased
supervisory concern.

13 Several commenters thought that stigma would
remain until senior bank management, equity
analysts, investors, rating agencies, and other
market participants consider the discount window
to be a “normal”’ source of liquidity. Some of these
commenters suggested that only an intensive

The Board believes that the Federal
Reserve can reasonably expect to
achieve, over time, some reduction in
stigma as a result of the primary credit
program. Only generally sound
institutions will be eligible to borrow
primary credit, and the Board expects
that most institutions will be eligible for
primary credit. Market participants
would have no reasonable basis for
inferring that an institution believed to
have borrowed primary credit was
unsound.?* Also, with credit no longer
offered at a subsidy rate, the Federal
Reserve will no longer require a
borrowing institution first to exhaust
other funding sources. As a result,
borrowers will not have to make their
funding needs known to the market,
which should eliminate a key source of
stigma cited by depository institutions.
Depository institutions and persons
attempting to assess the strength of
those institutions also should have no
concerns that financial regulators will
view occasional use of primary credit as
a potential indication of difficulties. In
addition, the borrowings of those
institutions that are believed to be
lending the proceeds of discount
window credit into the federal funds
market clearly will indicate nothing
adverse about their financial condition.
Finally, reflecting the incentives created
by an above-market framework, a
significant proportion of primary credit
borrowing is likely to occur when the
overall money market has tightened
significantly. Because occasions of
tightening markets are well known to all
money market participants and analysts,
it will be easy for them to recognize that
borrowing at such times reflects a
general market situation rather than
conditions particular to a single
institution.

Secondary Credit

The Reserve Banks will offer
secondary credit to institutions that do
not qualify for primary credit. As with
primary credit, secondary credit will be
available as a backup source of liquidity
on a very short-term basis, provided that
the loan is consistent with a timely
return to a reliance on market sources of

education campaign by the Federal Reserve targeted
at those whose opinions influence perception of the
discount window would achieve this result. Other
commenters thought that financially sound
institutions would not borrow at the window
because the market would not be able to tell
whether they obtained primary or secondary credit.
14 Although the Federal Reserve System does not
publish information on individual banks’ use of the
discount window, it is required by law to publish
a weekly balance sheet for each Reserve Bank. The
Federal Reserve also publishes weekly data on the
aggregate amount the Federal Reserve System has
lent under each discount window program.

funds. Longer-term secondary credit
would be available if necessary for the
orderly resolution of a troubled
institution, although any such loan
would have to comply with the
limitations of § 201.5 regarding lending
to undercapitalized and critically
undercapitalized institutions. Unlike
the primary credit program, secondary
credit will not be a minimal
administration facility because the
Reserve Banks will need to obtain
sufficient information about a
borrower’s financial situation to ensure
that an extension of credit complies
with the conditions of the program. The
description of secondary credit at
§201.4(b) closely tracks the language of
the Board’s proposed rule but states that
short-term secondary credit is a backup
funding source.

The rate for secondary credit will be
set by formula and will be above the
primary credit rate. Initially, the spread
between the primary and secondary
credit rates will be 50 basis points.15
Less sound borrowers are riskier and
might have an incentive to use discount
window borrowings to expand their
balance sheets in a manner that likely
would distort resource allocation, and
the higher rate on secondary credit is
designed to reduce this incentive. Even
with the higher rate, some institutions
might tend to rely routinely on
secondary credit, so administration of
secondary credit remains necessary. If
experience eventually suggests that a
50-basis-point spread above the primary
credit rate is either too high or too low
to achieve the objectives of the
secondary credit program, the Federal
Reserve could adopt a different formula.

Seasonal Credit

The Board’s proposed rule left the
seasonal credit intact with two technical
revisions. The Board proposed removing
the requirement that a potential
borrower first demonstrate that it has
exhausted special industry lenders as a
funding source, because in practice the
Reserve Banks have not used this
criterion for some time. In addition, the
Board proposed eliminating the
requirement that the seasonal credit rate

15 Although the Board received few comments
specifically about the secondary credit program,
those commenters that did reference the program
generally thought that the proposed rate of 50 basis
points above the primary credit rate was
appropriate. However, one commenter suggested
that a higher secondary credit rate should not
reflect a risk premium, because all secondary credit
would be collateralized fully. This commenter
suggested that the higher rate was justified only by
its “incentive effect.” Presumably this commenter
was referring to the incentive a higher rate provides
to less-sound institutions not to use discount
window funding to expand their balance sheets
inappropriately.
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be at or above the basic discount rate,
because that requirement would not be
consistent with the pricing of primary
credit. The Board specifically solicited
comment on whether the seasonal credit
program is still needed and, if so,
whether the current formula for
determining the rate remains
appropriate. The majority of the
comments that the Board received
responded to this request.

Six commenters favored eliminating
the seasonal credit program, arguing
that small banks with seasonal needs
had adequate access to other sources of
liquidity and that the seasonal credit
program was unnecessary. These
commenters thought that the proposed
primary and secondary credit programs
could meet the needs of small banks.
One commenter indicated that, if the
Board kept the seasonal credit program,
it should be available only to banks with
less than $100 million in assets.

The Board received 39 comments
from depository institutions, trade
associations that represent small banks,
and a Federal Reserve Bank urging the
Board to retain the seasonal credit
program, and most of these commenters
also recommended retaining the existing
rate formula.1® The depository
institutions argued that they continue to
experience seasonal demand for which
they have relatively few alternative
funding sources. Some commenters
indicated that they have no or very
limited access to short-term capital
markets and national money markets or
that they can obtain credit through these
channels only on unfavorable terms.
Some small banks stated that they did
not have access to the Federal Home
Loan Banks (FHLBs), and some

16 Commenters offered various suggestions
regarding the seasonal credit program. Some
thought that the seasonal credit rate should be even
lower than the existing rate formula provides, and
one asked that the Reserve Banks offer borrowers
a choice of fixed or variable rates. Another
commenter opined that the Reserve Banks should
accept a broader range of assets as collateral,
consider a “blanket pledging agreement” such as
that used by the FHLBs, and stop demanding to take
physical possession of the collateral. (The Board
notes that in fact only a small fraction of collateral
is held physically by the Reserve Banks. Most
collateral is held by the pledging institution or
pledged electronically.) One commenter suggested
that Reserve Banks should allow depository
institutions to borrow up to the entire amount of
the assets they pledge as collateral (in other words,
with no ‘“haircut”). Some commenters indicated
that the Federal Reserve should not require banks
to demonstrate that their seasonal needs were for
four consecutive weeks and should not vary an
institution’s seasonal credit line from month to
month. Other commenters suggested that the
Federal Reserve simplify both the eligibility criteria
and the information requirements in connection
with seasonal credit and requested that the Reserve
Banks do more to promote awareness of the
seasonal credit program.

commenters with FHLB access stated
that FHLB loans are for longer terms
than needed to meet seasonal demand.
Although many small banks indicated
that their deposits generally have
increased because of the recent decline
in the equity markets, they expected
that the availability of deposit funding
would decrease as other investment
options became more attractive. Some
depository institutions also stated that
obtaining liquidity by competing for
additional deposits either was too
expensive or was impossible because of
a lack of core deposits in the
community.

Several commenters indicated that
eliminating the seasonal credit program
would be harmful in other ways. Many
institutions expressed concern that,
without that program, the FHLBs would
become their only viable alternative
liquidity source and that they would be
overly exposed to the FHLBs. Other
depository institutions argued that if
they could not obtain funding on terms
comparable with those of the seasonal
credit program, they in turn would not
be able to compete effectively with other
lenders, including the Farm Credit
System, for agricultural loans.

Section 201.4(c) of the final rule
leaves the seasonal credit unchanged,
except for technical revisions contained
in the Board’s proposal.

Lowering the Primary Credit Rate in a
Financial Emergency

In a financial emergency, lowering the
discount rate would help to prevent an
undue tightening of money markets,
even if the Federal Reserve’s ability to
provide reserves through open market
operations were constrained by the
timing or effects of the conditions giving
rise to the financial emergency.
Especially in light of the events of
September 11, 2001, when the System
needed to make monetary policy and
lending decisions quickly, the Board
believes that it is desirable to ensure
that the primary credit rate is lowered
expeditiously in response to a financial
emergency.

Section 201.51(d)(2) of the Board’s
rule defines a financial emergency as a
significant disruption to the U.S. money
markets resulting from an act of war,
military or terrorist attack, natural
disaster, or other catastrophic event.
Ideally, a quorum of the Board would be
present to review and determine the
primary credit rate at the time a
financial emergency occurred. However,
to ensure that the Board’s determination
to lower the rate in response to a
financial emergency could take effect
even in the absence of a quorum,
§201.51(d) of the Board’s final rule

provides that the primary credit rate is
reduced to the FOMC’s target federal
funds rate if in a financial emergency a
Reserve Bank has requested that the
primary credit rate be established at the
target federal funds rate and the
Chairman of the Board (or, in the
absence of the Chairman, his designee)
certifies at the time of the financial
emergency that a quorum of the Board
is not available. If the primary credit
rate were lowered as a result of this
provision, the primary credit rate then
would float with the target federal funds
rate, which the FOMC would continue
to set. This provision of Regulation A
implements the Board’s decision that
lowering the primary credit rate to the
target federal funds rate in a financial
emergency is the appropriate course of
action. The Federal Reserve Banks are
establishing analogous internal
procedures to address the possibility
that their boards of directors or other
duly authorized officials might be
unavailable or otherwise unable to
communicate a rate request to the Board
in a timely manner during a financial
emergency.

Reorganization of and Changes to Other
Provisions of Regulation A

Section 201.1 Authority, Purpose and
Scope

The Board’s final rule amends this
section to include as sources of
authority sections 11(i)-11(j) and 14(d)
of the Federal Reserve Act, which
respectively provide the Board with
rulemaking authority and general
supervisory authority over the Reserve
Banks and authorize the Reserve Banks,
subject to the review and determination
of the Board, to establish discount rates.
This section also gathers all existing
provisions concerning the scope of
Regulation A into one section by
incorporating language from existing
§201.7(a) regarding the circumstances
under which U.S. branches and agencies
of foreign banks are subject to the
regulation.

Section 201.2 Definitions

This section remains unchanged
except for the deletion of five
definitions. The definition of “eligible
institution” (existing § 201.2(j)) is
unnecessary because it related only to
the SLF that was established for use
during the months surrounding the
January 1, 2000, date change. The
definition of “targeted federal funds
rate” (existing § 201.2(k)) also originally
was used only in connection with the
SLF. Although the new emergency rate
procedure provision also refers to the
target federal funds rate, that provision
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explains precisely what the term means.
The Board therefore believes that there
is no need to define the term ‘““targeted
federal funds rate” in the definition
section.

The Board also is deleting the terms
“liquidation loss,” “increased loss,” and
“excess loss,” (existing § 201.2(d)—(f),
respectively). Liquidation loss and
increased loss are used to derive the
term excess loss, which is the amount
the Board would owe the Federal
Deposit Insurance Corporation (FDIC)
under section 10B(b) of the Federal
Reserve Act if outstanding Reserve Bank
advances to a critically undercapitalized
depository institution increased the
FDIC’s cost of liquidating that
institution. Since the enactment of
section 10B(b) in 1991, section 10B(b)’s
payment provision has not been used.
The Board continues to believe that the
three definitions describe accurately
and in detail the calculations required
by section 10B(b) and, should it become
necessary in the future, the Board would
calculate the amount that it owed to the
FDIC in accordance with the methods
described in these three definitions.
However, because the definitions only
describe what the statute already
requires, the Board believes that the
regulation would be less cumbersome
but no less accurate if § 201.5 of the
final rule (regarding lending to
undercapitalized and critically
undercapitalized institutions) simply
cross-referenced section 10B(b) of the
Federal Reserve Act.

One commenter suggested that the
Board amend its definition of
“depository institution” to include
bankers” banks, which specifically are
excluded from the definition under
existing Regulation A. The Board
previously has determined that the
discount window is an appropriate
source of liquidity for depository
institutions that are subject to reserve
requirements, and the definition of the
term ‘“‘depository institution” in
Regulation A therefore is based on the
provisions in section 19 of the Federal
Reserve Act and in the Board’s
Regulation D regarding those
institutions that must maintain reserves.
Those provisions specifically exempt
bankers’ banks from maintaining
reserves, and because bankers’ banks
generally avail themselves of that
exemption the Board continues to
believe that bankers’ banks also
generally should not have access to the
discount window. The Board therefore
is not changing its definition of
“depository institution”” for purposes of
Regulation A. However, the Board notes
that bankers’ banks are free to choose to
be subject to the reserve requirements of

section 19 of the Federal Reserve Act
and Regulation D. The Board previously
has allowed Reserve Banks to grant
discount window access to a bankers’
bank that voluntarily maintain reserves,
and the Board expects that practice to
continue under this final rule.

Section 201.3 General Requirements
Governing Extensions of Credit

The Board is adopting § 201.3 as it
appeared in the proposed rule. This
section prescribes the Board’s general
rules governing a Federal Reserve
Bank’s extension of credit and combines
in one place all the existing provisions
of Regulation A that relate to the
Reserve Bank’s authority to extend
credit, how credit is extended, and the
requirements that apply to extensions of
credit. This section states that credit to
depository institutions generally will
take the form of an advance but
preserves a Reserve Bank’s discretion to
lend through discounting eligible paper
if the Reserve Bank determines that a
discount would be more appropriate for
a particular depository institution.
Section 201.3 cross-references the
Reserve Banks’ authority under section
13A of the Federal Reserve Act to lend
to an institution that is part of the farm
credit system, and accordingly the
Board is deleting existing § 201.8 that
deals with that topic.

Section 201.3 preserves existing text
of Regulation A stating that a Reserve
Bank has no obligation to make,
increase, renew, or extend any advance
or discount to a depository institution,
and that any extension of credit the
Reserve Bank chooses to make must be
secured to the satisfaction of the Reserve
Bank. The collateral policies of the
Reserve Banks, as described in the
Reserve Banks’ Operating Circular No.
8, will remain unchanged. Section 201.3
contains existing text from § 201.4(d)
providing that a Reserve Bank should
ascertain whether an institution is
undercapitalized or critically
undercapitalized before extending credit
to that institution and includes new text
stating that if a Reserve Bank extends
credit to such an institution then the
Reserve Bank must follow special
lending procedures.

Regarding the rules that apply to a
borrower’s use of central bank credit,
§201.3(d) contains new language that
explicitly permits an institution that
receives primary credit to use that credit
to fund sales of federal funds without
Reserve Bank permission. Recipients of
secondary or seasonal credit would
continue to need Reserve Bank
permission to use Reserve Bank credit to
fund sales of federal funds. The Board
is deleting existing § 201.6(a), which

provides that a depository institution
may not use Federal Reserve credit as a
substitute for capital, because the Board
believes that other provisions of the
statutes and regulations that it
administers adequately address this
issue. Section 201.5 Limitations on
Availability and Assessments.

This section is unchanged from the
proposed rule and describes the
limitations on advances to an
undercapitalized or critically
undercapitalized depository institution
set forth in section 10B(b) of the Federal
Reserve Act and also applies those
limitations to discounts for such
institutions. In addition, § 201.5
discusses section 10B(b)’s requirement
that the Board pay a specified amount
to the FDIC if a Reserve Bank advance
to a critically undercapitalized
depository institution increases the loss
the FDIC incurs when liquidating that
institution. The existing regulation
explains in detail through the
definitions of “liquidation loss,”
“increased loss,” and ‘“‘excess loss”” how
the Board would calculate that amount.
As discussed above, the proposed rule
would delete these three definitions and
simply provide that the Board will
assess the Federal Reserve Banks for any
amount the Board pays to the FDIC in
accordance with section 10B(b) of the
Federal Reserve Act.

Technical Amendment to Regulation D

In connection with its amendments to
Regulation A, the Board is adopting a
conforming amendment to § 204.7 of
Regulation D. This section currently
provides that the penalty charge for
reserve deficiencies shall be 2
percentage points per year above the
lowest rate (generally the adjustment
credit rate) in effect for borrowings from
the Federal Reserve Bank. In the recent
past, the adjustment credit rate has
consistently been set 50 basis points
below the target federal funds rate, and
the reserve deficiency charge therefore
has been 150 basis points above the
target federal funds rate.

The amendment to § 204.7 will base
the charges for reserve deficiencies on
the new primary credit rate in
Regulation A and will authorize the
Reserve Banks to assess charges for
reserve deficiencies at a rate of 1
percentage point above the average
primary credit rate. Under the revised
formula, when the primary credit rate is
100 basis points above the target federal
funds rate the reserve deficiency charge
will be 200 basis points above the target
federal funds rate. The conforming
amendment will maintain approximate
uniformity between the current and new
levels of the deficiency charge.
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The Board does not believe the slight
difference between the current and new
deficiency charge formulas is significant
given the infrequency of reserve
deficiency charges, the ability of the
Reserve Banks to waive the charges
under certain circumstances, and the
future potential for variations in the
spread between the target federal funds
rate and the primary credit rate.

Administrative Procedure Act

The provisions of 5 U.S.C. 553(b),
relating to notice and public
participation, were not followed in
connection with the adoption of the
technical amendment to Regulation D
because this change merely adjusts the
penalty charged for reserve deficiencies
to conform with the amended borrowing
rates of Regulation A, while
approximating the current level of the
reserve deficiency charge. The Board for
good cause finds that delaying the
change in the penalty charge for reserve
deficiencies in order to allow notice and
public comment on the change is
unnecessary.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), the Board certifies that the
amendments to Regulation A will not
have a significantly adverse economic
impact on a substantial number of small
entities.

Regulation A establishes rules under
which Federal Reserve Banks may
extend credit to depository institutions
as a backup source of liquidity. The
final rule replaces the existing
adjustment and extended credit
programs with primary and secondary
credit programs. Like the existing
regulation, the final rule does not
require an institution to use those
programs. The vast majority of
institutions that choose to borrow under
the new programs will be eligible for
primary credit, which has fewer
conditions, requirements, and
administrative costs than the adjustment
credit program that it replaces. The final
rule does not materially alter the
existing seasonal credit program, which
is available to small depository
institutions with pronounced seasonal
funding needs, except to remove a
prerequisite to borrowing that the
Reserve Banks in practice have not used
for some time.

Based on 2001 call report data, there
are approximately 16,250 depository
institutions in the United States that
have assets of $150 million or less and
thus are considered small entities for
purposes of the Regulatory Flexibility
Act. In 2001, approximately 161 small

depository institutions received
adjustment credit, none received
extended credit, and approximately 156
received seasonal credit.17 Although the
Board solicited comment on the impact
that the proposed rule would have on
small depository institutions, no
commenters specifically addressed that
subject. However, the Board anticipates
that the few small depository
institutions that make use of the existing
discount window programs will find the
new programs to be comparatively more
accessible and less burdensome, which
should enable more efficient use of the
discount window.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR 1320 Appendix A.1), the Board
has reviewed the final rule under the
authority delegated to the Board by the
Office of Management and Budget. The
final rule contains no new collections of
information and proposes no
substantive changes to existing
collections of information pursuant to
the Paperwork Reduction Act.

List of Subjects in 12 CFR Parts 201 and
204

Banks, Banking, Federal Reserve
System, Reporting and recordkeeping
requirements.

Authority and Issuance

For the reasons set forth in the
preamble, the Board is amending 12
CFR Chapter II as follows:

PART 201—EXTENSIONS OF CREDIT
BY FEDERAL RESERVE BANKS
(REGULATION A)

1. The authority citation for part 201
is revised to read as follows:

Authority: 12 U.S.C. 248(i)—(j), 343 et seq.,
347a, 347b, 347c, 348 et seq., 357, 374, 374a,
and 461.

2. Sections 201.1 through 201.5 are
revised to read as follows:

§201.1 Authority, purpose and scope.

(a) Authority. This part is issued
under the authority of sections 10A,
10B, 11(i), 11(j), 13, 13A, 14(d), and 19
of the Federal Reserve Act (12 U.S.C.
248(i)—-(j), 343 et seq., 347a, 347b, 347c,
348 et seq., 357, 374, 3744, and 461).

(b) Purpose and scope. This part
establishes rules under which a Federal
Reserve Bank may extend credit to
depository institutions and others.
Except as otherwise provided, this part
applies to United States branches and
agencies of foreign banks that are

17 The Board notes that the volume for seasonal
credit in 2001 was below average.

subject to reserve requirements under
Regulation D (12 CFR part 204) in the
same manner and to the same extent as
this part applies to depository
institutions. The Federal Reserve
System extends credit with due regard
to the basic objectives of monetary
policy and the maintenance of a sound
and orderly financial system.

§201.2 Definitions.

For purposes of this part, the
following definitions shall apply:

(a) Appropriate federal banking
agency has the same meaning as in
section 3 of the Federal Deposit
Insurance Act (FDI Act) (12 U.S.C.
1813(q)).

(b) Critically undercapitalized insured
depository institution means any
insured depository institution as
defined in section 3 of the FDI Act (12
U.S.C. 1813(c)(2)) that is deemed to be
critically undercapitalized under
section 38 of the FDI Act (12 U.S.C.
18310(b)(1)(E)) and its implementing
regulations.

(c)(1) Depository institution means an
institution that maintains reservable
transaction accounts or nonpersonal
time deposits and is:

(i) An insured bank as defined in
section 3 of the FDI Act (12 U.S.C.
1813(h)) or a bank that is eligible to
make application to become an insured
bank under section 5 of such act (12
U.S.C. 1815);

(ii) A mutual savings bank as defined
in section 3 of the FDI Act (12 U.S.C.
1813(f)) or a bank that is eligible to
make application to become an insured
bank under section 5 of such act (12
U.S.C. 1815);

(iii) A savings bank as defined in
section 3 of the FDI Act (12 U.S.C.
1813(g)) or a bank that is eligible to
make application to become an insured
bank under section 5 of such act (12
U.S.C. 1815);

(iv) An insured credit union as
defined in section 101 of the Federal
Credit Union Act (12 U.S.C. 1752(7)) or
a credit union that is eligible to make
application to become an insured credit
union pursuant to section 201 of such
act (12 U.S.C. 1781);

(v) A member as defined in section 2
of the Federal Home Loan Bank Act (12
U.S.C. 1422(4)); or

(vi) A savings association as defined
in section 3 of the FDI Act (12 U.S.C.
1813(b)) that is an insured depository
institution as defined in section 3 of the
act (12 U.S.C. 1813(c)(2)) or is eligible
to apply to become an insured
depository institution under section 5 of
the act (12 U.S.C. 15(a)).

(2) The term depository institution
does not include a financial institution
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that is not required to maintain reserves
under § 204.1(c)(4) of Regulation D (12
CFR 204.1(c)(4)) because it is organized
solely to do business with other
financial institutions, is owned
primarily by the financial institutions
with which it does business, and does
not do business with the general public.

(d) Transaction account and
nonpersonal time deposit have the
meanings specified in Regulation D (12
CFR part 204).

(e) Undercapitalized insured
depository institution means any
insured depository institution as
defined in section 3 of the FDI Act (12
U.S.C. 1813(c)(2)) that:

(1) Is not a critically undercapitalized
insured depository institution; and

(2)4) Is cﬁaemed to be
undercapitalized under section 38 of the
FDI Act (12 U.S.C. 18310(b)(1)(C)) and
its implementing regulations; or

(ii) Has received from its appropriate
federal banking agency a composite
CAMELS rating of 5 under the Uniform
Financial Institutions Rating System (or
an equivalent rating by its appropriate
federal banking agency under a
comparable rating system) as of the most
recent examination of such institution.

(f) Viable, with respect to a depository
institution, means that the Board of
Governors or the appropriate federal
banking agency has determined, giving
due regard to the economic conditions
and circumstances in the market in
which the institution operates, that the
institution is not critically
undercapitalized, is not expected to
become critically undercapitalized, and
is not expected to be placed in
conservatorship or receivership.
Although there are a number of criteria
that may be used to determine viability,
the Board of Governors believes that
ordinarily an undercapitalized insured
depository institution is viable if the
appropriate federal banking agency has
accepted a capital restoration plan for
the depository institution under 12
U.S.C. 18310(e)(2) and the depository
institution is complying with that plan.

§201.3 Extensions of credit generally.

(a) Advances to and discounts for a
depository institution. (1) A Federal
Reserve Bank may lend to a depository
institution either by making an advance
secured by acceptable collateral under
§ 201.4 of this part or by discounting
certain types of paper. A Federal
Reserve Bank generally extends credit
by making an advance.

(2) An advance to a depository
institution must be secured to the
satisfaction of the Federal Reserve Bank
that makes the advance. Satisfactory
collateral generally includes United

States government and federal-agency
securities, and, if of acceptable quality,
mortgage notes covering one-to four-
family residences, state and local
government securities, and business,
consumer, and other customer notes.

(3) If a Federal Reserve Bank
concludes that a discount would meet
the needs of a depository institution or
an institution described in section 13A
of the Federal Reserve Act (12 U.S.C.
349) more effectively, the Reserve Bank
may discount any paper indorsed by the
institution, provided the paper meets
the requirements specified in the
Federal Reserve Act.

(b) No obligation to make advances or
discounts. A Federal Reserve Bank shall
have no obligation to make, increase,
renew, or extend any advance or
discount to any depository institution.

(c) Information requirements. (1)
Before extending credit to a depository
institution, a Federal Reserve Bank
should determine if the institution is an
undercapitalized insured depository
institution or a critically
undercapitalized insured depository
institution and, if so, follow the lending
procedures specified in § 201.5.

(2) Each Federal Reserve Bank shall
require any information it believes
appropriate or desirable to ensure that
assets tendered as collateral for
advances or for discount are acceptable
and that the borrower uses the credit
provided in a manner consistent with
this part.

(3) Each Federal Reserve Bank shall:

(i) Keep itself informed of the general
character and amount of the loans and
investments of a depository institution
as provided in section 4(8) of the
Federal Reserve Act (12 U.S.C. 301); and

(ii) Consider such information in
determining whether to extend credit.

(d) Indirect credit for others. Except
for depository institutions that receive
primary credit as described in
§ 201.4(a), no depository institution
shall act as the medium or agent of
another depository institution in
receiving Federal Reserve credit except
with the permission of the Federal
Reserve Bank extending credit.

§201.4 Availability and terms of credit.
(a) Primary credit. A Federal Reserve
Bank may extend primary credit on a
very short-term basis, usually overnight,
as a backup source of funding to a
depository institution that is in
generally sound financial condition in
the judgment of the Reserve Bank. Such
primary credit ordinarily is extended
with minimal administrative burden on
the borrower. A Federal Reserve Bank
also may extend primary credit with
maturities up to a few weeks as a

backup source of funding to a
depository institution if, in the
judgment of the Reserve Bank, the
depository institution is in generally
sound financial condition and cannot
obtain such credit in the market on
reasonable terms. Credit extended under
the primary credit program is granted at
the primary credit rate.

(b) Secondary credit. A Federal
Reserve Bank may extend secondary
credit on a very short-term basis,
usually overnight, as a backup source of
funding to a depository institution that
is not eligible for primary credit if, in
the judgment of the Reserve Bank, such
a credit extension would be consistent
with a timely return to a reliance on
market funding sources. A Federal
Reserve Bank also may extend longer-
term secondary credit if the Reserve
Bank determines that such credit would
facilitate the orderly resolution of
serious financial difficulties of a
depository institution. Credit extended
under the secondary credit program is
granted at a rate above the primary
credit rate.

(c) Seasonal credit. A Federal Reserve
Bank may extend seasonal credit for
periods longer than those permitted
under primary credit to assist a smaller
depository institution in meeting regular
needs for funds arising from expected
patterns of movement in its deposits
and loans. An interest rate that varies
with the level of short-term market
interest rates is applied to seasonal
credit.

(1) A Federal Reserve Bank may
extend seasonal credit only if:

(i) The depository institution’s
seasonal needs exceed a threshold that
the institution is expected to meet from
other sources of liquidity (this threshold
is calculated as a certain percentage,
established by the Board of Governors,
of the institution’s average total deposits
in the preceding calendar year); and

(ii) The Federal Reserve Bank is
satisfied that the institution’s qualifying
need for funds is seasonal and will
persist for at least four weeks.

(2) The Board may establish special
terms for seasonal credit when
depository institutions are experiencing
unusual seasonal demands for credit in
a period of liquidity strain.

(d) Emergency credit for others. In
unusual and exigent circumstances and
after consultation with the Board of
Governors, a Federal Reserve Bank may
extend credit to an individual,
partnership, or corporation that is not a
depository institution if, in the
judgment of the Federal Reserve Bank,
credit is not available from other
sources and failure to obtain such credit
would adversely affect the economy. If
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the collateral used to secure emergency
credit consists of assets other than
obligations of, or fully guaranteed as to
principal and interest by, the United
States or an agency thereof, credit must
be in the form of a discount and five or
more members of the Board of
Governors must affirmatively vote to
authorize the discount prior to the
extension of credit. Emergency credit
will be extended at a rate above the
highest rate in effect for advances to
depository institutions.

§201.5 Limitations on availability and
assessments.

(a) Lending to undercapitalized
insured depository institutions. A
Federal Reserve Bank may make or have
outstanding advances to or discounts for
a depository institution that it knows to
be an undercapitalized insured
depository institution, only:

(1) If, in any 120-day period, advances
or discounts from any Federal Reserve
Bank to that depository institution are
not outstanding for more than 60 days
during which the institution is an
undercapitalized insured depository
institution; or

(2) During the 60 calendar days after
the receipt of a written certification
from the chairman of the Board of
Governors or the head of the appropriate
federal banking agency that the
borrowing depository institution is
viable; or

(3) After consultation with the Board
of Governors. In unusual circumstances,
when prior consultation with the Board
is not possible, a Federal Reserve Bank
should consult with the Board as soon
as possible after extending credit that
requires consultation under this
paragraph (a)(3).

(b) Lending to critically
undercapitalized insured depository
institutions. A Federal Reserve Bank
may make or have outstanding advances
to or discounts for a depository
institution that it knows to be a
critically undercapitalized insured
depository institution only:

(1) During the 5-day period beginning
on the date the institution became a
critically undercapitalized insured
depository institution; or

(2) After consultation with the Board
of Governors. In unusual circumstances,
when prior consultation with the Board
is not possible, a Federal Reserve Bank
should consult with the Board as soon
as possible after extending credit that
requires consultation under this
paragraph (b)(2).

(c) Assessments. The Board of
Governors will assess the Federal
Reserve Banks for any amount that the
Board pays to the FDIC due to any

excess loss in accordance with section
10B(b) of the Federal Reserve Act. Each
Federal Reserve Bank shall be assessed
that portion of the amount that the
Board of Governors pays to the FDIC
that is attributable to an extension of
credit by that Federal Reserve Bank, up
to 1 percent of its capital as reported at
the beginning of the calendar year in
which the assessment is made. The
Board of Governors will assess all of the
Federal Reserve Banks for the remainder
of the amount it pays to the FDIC in the
ratio that the capital of each Federal
Reserve Bank bears to the total capital
of all Federal Reserve Banks at the
beginning of the calendar year in which
the assessment is made, provided,
however, that if any assessment exceeds
50 percent of the total capital and
surplus of all Federal Reserve Banks,
whether to distribute the excess over
such 50 percent shall be made at the
discretion of the Board of Governors.

§§201.6-201.9

3. Sections 201.6, 201.7, 201.8, and
201.9 are removed.

[Removed]

4, Section 201.51 is revised to read as
follows:

§201.51 Interest rates applicable to credit
extended by a Federal Reserve Bank.

(a) Primary credit. The rate for
primary credit provided to depository
institutions under § 201.4(a) is a rate
above the target federal funds rate of the
Federal Open Market Committee.

(b) Secondary credit. The rate for
secondary credit extended to depository
institutions under § 201.4(c) is a rate
above the primary credit rate.

(c) Seasonal credit. The rate for
seasonal credit extended to depository
institutions under § 201.4(b) is a flexible
rate that takes into account rates on
market sources of funds.

(d) Primary credit rate in a financial
emergency. (1) The primary credit rate
at a Federal Reserve Bank is the target
federal funds rate of the Federal Open
Market Committee if:

(i) In a financial emergency the
Reserve Bank has established the
primary credit rate at that rate; and

(ii) The Chairman of the Board of
Governors (or, in the Chairman’s
absence, his authorized designee)
certifies that a quorum of the Board is
not available to act on the Reserve
Bank’s rate establishment.

(2) For purposes of this paragraph (d),
a financial emergency is a significant
disruption to the U.S. money markets
resulting from an act of war, military or
terrorist attack, natural disaster, or other
catastrophic event.

§201.52 [Removed]
5. Section 201.52 is removed.

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

1. The authority citation for part 204
continues to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 371a,
461, 601, 611, and 3105.

2. Amend § 204.7 by revising the
second sentence of paragraph (a)(1) to
read as follows:

§204.7 Penalties.

(a) * x %

(1) * * * Federal Reserve Banks are
authorized to assess charges for
deficiencies in required reserves at a
rate of 1 percentage point per year above
the primary credit rate, as provided in
§ 201.51(a) of this chapter, in effect for
borrowings from the Federal Reserve
Bank on the first day of the calendar
month in which the deficiencies
occurred. * * *

* * * * *

By order of the Board of Governors of the
Federal Reserve System, October 31, 2002.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 02—-28115 Filed 11-6-02; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA—-2002-13624; Airspace
Docket No. 02-AEA-17]

RIN 2120-AA66
Revocation of Restricted Area R-5207,
Romulus, NY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action removes
Restricted Area R-5207 (R-5207),
Romulus, NY. The FAA is taking this
action in response to the Department of
the Army’s notification that the military
no longer has an operational need for
the restricted area.

EFFECTIVE DATE: 0901 UTC, January 23,
2003.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—8783.
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SUPPLEMENTARY INFORMATION:
Background

The Department of the Army’s
position on special use airspace is that
it will efficiently utilize only that
airspace necessary to accomplish its
mission. In keeping with that policy,
since the Army has closed the Seneca
Army Depot there is no longer a
requirement for R-5207 and the Army
has requested that the FAA take action
to remove the restricted area.

The Rule

This action amends 14 CFR part 73 by
removing R—5207, Romulus, NY. The
FAA is taking this action at the request
of the Department of the Army. This
action returns this airspace for public
use.

Since this action only involves
removal of restricted airspace, the
solicitation of comments would only
delay the return of airspace to public
use without offering any meaningful
right or benefit to any segment of the
public. Therefore, I find that notice and
public procedures under 5 U.S.C. 553(b)
are unnecessary.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this action: (1) Is not
a “significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Section 73.52 of 14 CFR part 73 was
republished in FAA Order 7400.8K,
dated September 26, 2002.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1D, Policies and Procedures
for Considering Environmental
Impacts,” and the National
Environmental Policy Act of 1969. This
airspace action is not expected to cause
any potentially significant
environmental impacts, and no
extraordinary circumstances exist that

warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).

Adoption of the Amendment
In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

1. The authority citation for part 73
continues to read as follows:
Authority: 49 U.S.C. lOB(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.52 [Amended]
2.§73.52 is amended as follows:
* * * * *

R-5207 Romulus, NY

* * * * *

[Removed]

Issued in Washington, DC, on October 31,
2002.

Reginald C. Matthews,

Manager, Airspace and Rules Division.

[FR Doc. 02-28364 Filed 11-6—-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA—-2002-13525; Airspace
Docket No. 02-AWP-08]

RIN 2120-AA66
Amendment to Using Agency for
Restricted Area 2301W Ajo West, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action changes the using
agency of R—-2301W, Ajo West, AZ. On
August 12, 2002, the United States Air
Force (USAF) and United States Marine
Corps (USMC) requested that the FAA
change the using agency for R—-2301W
from “U.S. Air Force, 58th Fighter Wing
Luke AFB, AZ,” to “Commanding
Officer, USMC Air Station, Yuma, AZ,”
to reflect an administrative change of
responsibility for the restricted area.
This action responds to this request and
does not change the boundaries;
designated altitudes; time of
designation; or activities conducted
within the affected restricted area.
EFFECTIVE DATE: 0901 UTC, January 23,
2003.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Division,

ATA—-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:
The Rule

This action amends title 14 Code of
Federal Regulations (CFR) part 73 by
changing the using agency of R—-2301W,
Ajo West, AZ. On August 12, 2002, the
USAF and USMC requested that the
FAA change the using agency for R—
2301W from, “U.S. Air Force, 58th
Fighter Wing Luke AFB, AZ,” to
“Commanding Officer, USMC Air
Station, Yuma, AZ,” to reflect an
administrative change of responsibility
for the restricted area. This action is an
administrative change and does not
affect the current boundaries;
designated altitudes; time of
designation; or activities conducted
within the affected restricted area.
Therefore, notice and public procedures
under 5 U.S.C. 553(b) are unnecessary.

The FAA has determined that this
action only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The coordinates for this airspace
docket are based on North American
Datum 83. Section 73.22 of part 73 of
the Federal Aviation Regulations was
republished in FAA Order 7400.8],
dated September 20, 2001.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1D, Policies and Procedures
for Considering Environmental Impacts.
This airspace action is not expected to
cause any potentially significant
environmental impacts, and no
extraordinary circumstances exist that
warrant preparation of an
environmental assessment.
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List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73, as follows:

PART 73—SPECIAL USE AIRSPACE

1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.23 [Amended]
2. §73.23 is amended as follows:

* * * * *

R-2301W [Amended]

By removing the words “Using
agency. U.S. Air Force, 58th Fighter
Wing Luke AFB, AZ,” and inserting the
words “Using agency. Commanding
Officer, USMC Air Station, Yuma, AZ.”

* * * * *

Issued in Washington, DC, October 29,
2002.

Reginald C. Matthews,

Manager, Airspace and Rules Division.

[FR Doc. 02—-28365 Filed 11-6—02; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 874
[Docket No. 02P-0241]

Medical Devices; Ear, Nose, and Throat
Devices; Classification of the
Transcutaneous Air Conduction
Hearing Aid System

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is classifying the
transcutaneous air conduction hearing
aid system (TACHAS) into class II
(special controls). Elsewhere in this
issue of the Federal Register, FDA is
announcing the availability of a
guidance document that will serve as
the special control for the device. The
agency is taking this action in response
to a petition submitted under the
Federal Food, Drug, and Cosmetic Act
(the act) as amended by the Medical
Device Amendments of 1976 (the
amendments), the Safe Medical Devices
Act of 1990, and the Food and Drug

Administration Modernization Act of
1997 (FDAMA). The agency is
classifying this device into class II
(special controls) in order to provide a
reasonable assurance of safety and
effectiveness of the device.

DATES: This rule is effective November
7, 2002.

FOR FURTHER INFORMATION CONTACT: Eric
Mann, Center for Devices and
Radiological Health (HFZ—460), Food
and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-2080.

SUPPLEMENTARY INFORMATION:

I. Background

In accordance with section 513(f)(1) of
the act (21 U.S.C. 360c¢(f)(1)), devices
that were not in commercial distribution
before May 28, 1976, the date of
enactment of the amendments, generally
referred to as postamendments devices,
are classified automatically by statute
into class III without any FDA
rulemaking process. These devices
remain in class IIl and require
premarket approval, unless and until
the device is classified or reclassified
into class I or IT or FDA issues an order
finding the device to be substantially
equivalent, in accordance with section
513(i) of the act, to a predicate device
that does not require premarket
approval. The agency determines
whether new devices are substantially
equivalent to previously marketed
devices by means of premarket
notification procedures in section 510(k)
of the act (21 U.S.C. 360(k)) and 21 CFR
part 807 of the FDA regulations. Section
513(f)(2) of the act provides that any
person who submits a premarket
notification under section 510(k) of the
act for a device that has not previously
been classified may, within 30 days
after receiving an order classifying the
device in class IIl under section
513(f)(1) of the act, request FDA to
classify the device under the criteria set
forth in section 513(a)(1) of the act. FDA
shall, within 60 days of receiving such
a request, classify the device by written
order. This classification shall be the
initial classification of the device.
Within 30 days after issuing an order
classifying the device, FDA must
publish a document in the Federal
Register announcing the classification.

On June 21, 2002, FDA received a
petition submitted under section
513(f)(2) of the act by Auric Hearing
Systems Inc., seeking an evaluation of
the automatic class III designation of its
RetroX device. This device is intended
to compensate for impaired hearing
without occluding the ear canal. In
accordance with section 513(f)(1) of the

act, FDA issued an order automatically
classifying the RetroX device in class III
because it was not substantially
equivalent to a device that was
introduced or delivered for introduction
into interstate commerce for commercial
distribution before May 28, 1976, or a
device that was subsequently
reclassified into class I or II. After
reviewing information submitted in the
petition, FDA determined that the
RetroX device and substantially
equivalent devices can be classified in
class II with the establishment of special
controls. FDA believes that class II
special controls, in addition to the
general controls, will provide
reasonable assurance of the safety and
effectiveness of the device.

FDA has identified the following risks
to health associated specifically with
this type of device: (1) Infection /local
inflammation, (2) injury to the ear canal,
and (3) ineffective amplification.

Therefore, in addition to the general
controls of the act, the device is subject
to a special control guidance document
entitled ““Class II Special Controls
Guidance Document: Transcutaneous
Air Conduction Hearing Aid System
(TACHAS); Guidance for Industry and
FDA.”

FDA believes the following controls
identified in the class II special controls
guidance document for a TACHAS
device, when combined with the general
controls of the act, will provide
reasonable assurance of the safety and
effectiveness of this type device: (1)
Electro-acoustic testing, (2) fatigue
testing, (3) strength test validation, (4)
biocompatibility, (5) sterility, (6)
clinical information, and (7) labeling to
include prescription labeling in
accordance with 21 CFR 801.109.

FDA believes that adherence to the
class II special controls addresses the
risks to health identified previously in
this section of this document and
provides a reasonable assurance of the
safety and effectiveness of the device.

Section 510(m) of the act provides
that FDA may exempt a class II device
from the premarket notification
requirement under section 510(k) of the
act, if FDA determines that premarket
notification is not necessary to provide
reasonable assurance of the safety and
effectiveness of the device. For this type
of device, FDA has determined that
premarket notification is necessary to
provide reasonable assurance of safety
and effectiveness and, therefore, the
device is not exempt from the premarket
notification requirements. The device is
used as a wearable sound-amplifying
device intended to compensate for
impaired hearing without occluding the
ear canal. FDA review of key design
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features, data sets from bench studies
and clinical trials, other relevant
performance data, and labeling will
ensure that acceptable levels of
performance for both safety and
effectiveness are addressed before
marketing clearance. Thus, persons who
intend to market this device type must
submit to FDA a premarket notification
submission containing information on
the TACHAS they intend to market
prior to marketing the device.

On August 20, 2002, FDA issued an
order classifying the RetroX device and
substantially equivalent devices of this
generic type into class II under the
generic name, transcutaneous air
conduction hearing aid system. FDA
identifies this generic type of device as:

A wearable sound-amplifying device
intended to compensate for impaired hearing
without occluding the ear canal. The device
consists of an air conduction hearing aid
attached to a surgically fitted tube system,
which is placed through soft tissue between
the post auricular region and the outer ear
canal.

The order also identifies a special
control applicable to this device a
guidance document entitled “Class II
Special Controls Guidance Document:
Transcutaneous Air Conduction Hearing
Aid System (TACHAS); Guidance for
Industry and FDA.” Any firm
submitting a 510(k) premarket
notification for the device would need
to address the issues covered in the
special control guidance. However, the
firm would need to show only that its
device meets the recommendations of
the guidance or in some other way
provides equivalent assurances of safety
and effectiveness.

FDA is now codifying the
classification and the special control by
adding new § 874.3950. For the
convenience of the reader, FDA is also
adding a new § 874.1(e) to inform the
reader where to find guidance
documents referenced in 21 CFR part
874.

II. Environmental Impact

The agency has determined under 21
CFR 25.34(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

III. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866,
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and

benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is consistent
with the regulatory philosophy and
principles identified in the Executive
order. In addition, the final rule is not

a significant regulatory action as defined
by the Executive order and so it is not
subject to review under the Executive
order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. FDA knows of only one
manufacturer of this type of device.
Classification of these devices from
class III to class II will relieve
manufacturers of the device of the cost
of complying with the premarket
approval requirements of section 515 of
the act (21 U.S.C. 360e), and may permit
small potential competitors to enter the
marketplace by lowering their costs. The
agency, therefore, certifies that the final
rule will not have a significant impact
on a substantial number of small
entities. In addition, this final rule will
not impose costs of $100 million or
more on either the private sector or
State, local, and tribal governments in
the aggregate and, therefore, a summary
statement of analysis under section
202(a) of the Unfunded Mandates
Reform Act is not required.

IV. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
not contain policies that have
federalism implications as defined in
the order and, consequently, a
federalism summary impact statement is
not required.

V. Paperwork Reduction Act of 1995

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

List of Subjects in 21 CFR Part 874

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 874 is
amended as follows:

PART 874—EAR, NOSE, AND THROAT
DEVICES

1. The authority citation for 21 CFR
part 874 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360, 371.

2. Section 874.1 is amended by
adding paragraph (e) to read as follows:

§874.1 Scope.
* * * * *

(e) Guidance documents referenced in
this part are available on the Internet at
http://www.fda.gov/cdrh/guidance.html

3. Section 874.3950 is added to
subpart D to read as follows:

§874.3950 Transcutaneous air conduction
hearing aid system.

(a) Identification. A transcutaneous
air conduction hearing aid system is a
wearable sound-amplifying device
intended to compensate for impaired
hearing without occluding the ear canal.
The device consists of an air conduction
hearing aid attached to a surgically
fitted tube system, which is placed
through soft tissue between the post
auricular region and the outer ear canal.

(b) Classification. Class II (special
controls). The special control for this
device is FDA’s guidance document
entitled ““Class II Special Controls
Guidance Document: Transcutaneous
Air Conduction Hearing Aid System
(TACHAS); Guidance for Industry and
FDA.” See § 874.1 for the availability of
this guidance document.

Dated: October 28, 2002.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. 02—28398 Filed 11-6—02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF JUSTICE

Parole Commission

28 CFR Part 2

Paroling, Recommitting, and
Supervising Federal Prisoners:
Prisoners Serving Sentences Under
the United States and District of
Columbia Codes

AGENCY: United States Parole
Commission, Justice.
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ACTION: Interim rule with request for
comment.

SUMMARY: The U.S. Parole Commission
is amending its procedures governing
the mandatory release of military
prisoners confined in federal civilian
prisons. Such mandatory release is
earned through good time credits. The
amendment implements a Department
of Defense Instruction that permits the
U.S. Parole Commission to place a
military prisoner who is released from
a federal civilian prison under
“mandatory supervision as if on parole
until the expiration of the sentence
imposed, if the Commission determines
that such supervision is necessary for
the orderly transition of the offender
back into community.

DATES: Effective Date: These rule
amendments are effective December 9,
2002.

Comment Date: Comments must be
received by December 23, 2002.
ADDRESSES: Send comments to the
Office of General Counsel, U.S. Parole
Commission, 5550 Friendship Blvd.,
Chevy Chase, Maryland 20815.

FOR FURTHER INFORMATION CONTACT:
Office of General Counsel, U.S. Parole
Commission, 5550 Friendship Blvd.,
Chevy Chase, Maryland 20815,
telephone (301) 492-5959. Questions
about this publication are welcome, but
inquiries concerning individual cases
cannot be answered over the telephone.
SUPPLEMENTARY INFORMATION: Former
Department of Defense regulations did
not permit any military prisoner who
was released by operation of law due to
good time credits to be subject to
supervision in the community for the
remainder of the imposed sentence.
This was in contrast to the requirement
that applies to federal civilian prisoners
who are eligible for but denied parole.
Prisoners sentenced by military courts
martial and then transferred to a federal
institution come under the exclusive
jurisdiction of the U.S. Parole
Commission for parole purposes
pursuant to 10 U.S.C. 858. Thus, in the
absence of any rule authorizing post-
release supervision for military
mandatory releasees, there was a gap in
the Commission’s authority to require
post-release supervision for military
prisoners mandatorily released on good
time from institutions operated by the
Federal Bureau of Prisons. (The Bureau
of Prisons considered former 18 U.S.C.
4164—which authorizes mandatory
release supervision for federal civilian
prisoners eligible for parole—to be
inapplicable to military prisoners who
committed their crimes on or after
November 1, 1987.) Thus, if the

I3}

Commission denied parole and
continued a military prisoner to the
expiration of his sentence, the
Commission was not able to supervise
the offender. However, if the
Commission paroled the military
prisoner prior to the mandatory release
date, the Commission could supervise
the military offender just as any other
parolee to the expiration of the
prisoner’s sentence.

At the request of the Attorney General
of the United States, the Department of
Defense has amended its regulations
regarding the mandatory release of
military prisoners, including prisoners
in the custody of the Bureau of Prisons.
See DoD Instruction 1325.7,
“Administration of Military
Correctional Facilities and Clemency
and Parole Authority,” July 17, 2001.
These regulations generally allow for
the supervision of military prisoners
mandatorily released with good time
deductions.? In the regulations, the
Department of Defense adopted a policy
to use mandatory supervision in all
cases except where the Service
Clemency and Parole Boards find it
inappropriate. The regulations also
permit the Parole Commission to place
military prisoners who are in federal
civilian custody on “mandatory
supervision” after they are mandatorily
released, if the Commission finds that
such supervision is appropriate ‘““to
provide an orderly transition to civilian
life for released prisoners and to protect
the communities into which the
prisoners are released.” See DoD
Instruction 1325.7 (6.20.8). However,
the DoD Instruction is silent as to
whether the Commission should, as the
Department of Defense has done, adopt
a general presumption that mandatory
supervision is appropriate.
Additionally, the new DoD instruction
may be applied only to offenders who
committed their crimes 30 days or more
after the rule change. Therefore, under
the terms of the DoD instruction, the
Commission can only require
supervision if the prisoner committed
his crime on or after August 16, 2001.

The Commission is adopting a
paragraph at the end of 28 CFR 2.35 so
that the Commission’s rules will
conform to the Department of Defense
regulations and policy regarding the
mandatory release of military prisoners.
Pursuant to the DoD Instruction, the
amended rule states that when the
Commission orders a military offender

1Mandatory supervision for military offenders

differs from mandatory release for “old law” U.S.
Code offenders under 18 U.S.C. 4164 since such
supervision runs to the full term without the 180
-day reduction that applies to civilian, “old law”
mandatory releasees.

continued to expiration, the military
prisoner will be placed on “mandatory
supervision” until the expiration of his
sentence if the Commission finds that
the DoD criteria are met. The
Commission is adopting this rule in
order to give military offenders
incarcerated in federal civilian prisons
notice that, if the Commission denies
the prisoner parole and continues the
prisoner to the expiration of the
prisoner’s sentence, the prisoner may be
required to serve a period of mandatory
supervision after the prisoner’s release.
Although the Commission already has
the authority under Department of
Defense regulations to order mandatory
supervision for military prisoners who
committed their offenses on or after
August 16, 2001, this rule further
clarifies the Commission’s authority and
explains the Commission’s general
statement of policy regarding mandatory
supervision.

The amended rule also includes the
presumption that supervision is
appropriate for all military mandatory
releasees unless case-specific factors
indicate that supervision is not
appropriate. See DoD Instruction 1325.7
(6.20.1). The Commission is adopting
this presumption for several reasons.
First, the presumption in favor of
supervision conforms with the
presumption in the DoD Instruction.
The inclusion of the presumption in
favor of supervision after mandatory
release will thus result in a uniform
application of the Instruction among
military offenders released from military
and civilian institutions. Most
importantly, the Commission agrees
with the Department of Defense’s
general assessment that supervision in
the community is, for the majority of
cases, a highly effective technique to
provide for a transition into the
community and to protect the
communities into which the prisoners
are released. Therefore, the rule states
that mandatory supervision shall be
presumed unless the Commission finds
case-specific factors illustrating that
such supervision is inappropriate.

Finally, the rule makes it clear that, a
prisoner on “mandatory supervision”
will be subject to the conditions of
parole at 28 CFR 2.40 and will be
eligible for early termination of the
supervision under 28 CFR 2.43. Thus,
under the rule, military prisoners
released on mandatory supervision will
be subject to the same conditions and
will have the same prospect for early
termination of their supervision as
federal offenders under parole or
mandatory supervision.
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Implementation

This interim rule will be implemented
for any military offender mandatorily
released on good time deductions from
a federal civilian prison if the offender
committed his offense after August 15,
2001.

Regulatory Assessment Requirements

The U.S. Parole Commission has
determined that this interim rule does
not constitute a significant rule within
the meaning of Executive Order 12866.
The interim rule will not have a
significant economic impact upon a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), and is
deemed by the Commission to be a rule
of agency practice that does not
substantially affect the rights or
obligations of non-agency parties
pursuant to Section 804(3)(c) of the
Congressional Review Act.

List of Subjects in 28 CFR Part 2

Administrative practice and
procedure, Prisoners, Probation and
Parole.

The Amended Rule

Accordingly, the U.S. Parole
Commission is adopting the following
amendments to 28 CFR Part 2.

PART 2—[AMENDED]

1. The authority citation for 28 CFR
Part 2 continues to read as follows:

Authority: 18 U.S.C. 4203(a)(1) and
4204(a)(6).

Subpart A—United States Code
Prisoners and Parolees

2. Section 2.35 is amended by adding
the following paragraph (d):

§2.35 Mandatory release in the absence of
parole.
* * * * *

(d) If the Commission orders a
military prisoner who is under the
Commission’s jurisdiction for an offense
committed after August 15, 2001
continued to the expiration of his
sentence (or otherwise does not grant
parole), the Commission shall place
such prisoner on mandatory supervision
after release if the Commission
determines that such supervision is
appropriate to provide an orderly
transition to civilian life for the prisoner
and to protect the community into
which such prisoner is released. The
Commission shall presume that
mandatory supervision is appropriate
for all such prisoners unless case-
specific factors indicate that supervision

is inappropriate. A prisoner who is
placed on mandatory supervision shall
be deemed to be released as if on parole,
and shall be subject to the conditions of
release at § 2.40 until the expiration of
the maximum term for which he was
sentenced, unless the Commission
terminates the supervision early under
§2.43.

Dated: October 31, 2002.
Edward F. Reilly, Jr.,
Chairman, U.S. Parole Commission.
[FR Doc. 02—28318 Filed 11-6-02; 8:45 am]
BILLING CODE 4410-31-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AL20
Service Connection by Presumption of

Aggravation of a Chronic Preexisting
Disease

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
adjudication regulations concerning
presumptive service connection to
reflect a statutory presumption that a
chronic disease that preexisted the
veteran’s entry into military service but
was first manifest to a 10-percent degree
of disability within a specified period
after service was aggravated by the
veteran’s military service. This
amendment is necessary to make the
regulations conform with the statute and
the Court’s decision.

DATES: Effective Date: November 7,
2002.

FOR FURTHER INFORMATION CONTACT: John
Bisset, Jr., Consultant, Regulations Staff,
Compensation and Pension Service,
Veterans Benefits Administration, 810
Vermont Avenue, NW., Washington, DC
20420, telephone (202) 273-7213.

SUPPLEMENTARY INFORMATION: Section
1112(a), 38 U.S.C., states that, “a
chronic disease becoming manifest to a
degree of 10 percent or more within one
year from the date of separation from
such service * * * shall be considered
to have been incurred in or aggravated
by such service, notwithstanding there
is no record of evidence of such disease
during the period of service.”

In the VA General Counsel Precedent
Opinion 14-98 (VAOPGCPREC 14-98
(October 2, 1998)), the General Counsel
held that Section 1112(a) of title 38,
United States Code, does not establish a
presumption of aggravation for a

chronic disease that existed prior to
service but first became manifest to a
compensable degree within the
presumptive period following service.

In Splane v. West, 216 F. 3d 1058
(2000), the United States Court of
Appeals for the Federal Circuit
concluded, among other things, that the
General Counsel’s interpretation of 38
U.S.C. 1112(a) was not in accordance
with law and was therefore in excess of
statutory authority. The Court held that
38 U.S.C. 1112(a) establishes not only a
presumption of service incurrence for
chronic diseases first manifest after
service, but also a presumption of
aggravation for chronic diseases that
existed prior to service but first became
manifest to a degree of disability of 10
percent or more within the presumption
period after service. The Court vacated
that portion of the General Counsel
Precedent Opinion which interpreted 38
U.S.C. 1112(a).

VA regulations currently prohibit
establishing service connection for
aggravation of a preexisting chronic
disease that first becomes manifest to a
degree of 10 percent or more following
discharge from military service. This
prohibition is inconsistent with the
statute as interpreted by the United
States Court of Appeals for the Federal
Circuit. Therefore, we are amending 38
CFR 3.307(a), (c), (d), and 3.309(a), to
conform to the plain language of the
statute and the conclusions of the Court.

Presently, 38 CFR 3.307(a), (c), and (d)
provide only for a presumption of
service incurrence. Accordingly, it is
necessary to revise those paragraphs to
include a presumption of aggravation.

38 CFR 3.307(d) currently states the
factors to be considered in determining
whether the presumption of service
incurrence has been rebutted. The
current regulation is based on the
invalid conclusion that the presumption
is one of service incurrence only. This
provision is inconsistent with Splane
because Splane establishes that 38
U.S.C. 1112(a) includes a presumption
of aggravation of pre-existing diseases
that were not incurred in service.
Accordingly, it is necessary to revise 38
CFR 3.307(d) to state separately the
criteria for rebutting the presumption of
service incurrence (in cases where the
chronic disease did not exist prior to
service) and the criteria for rebutting the
presumption of aggravation (in cases
where the chronic disease did exist
prior to service).

A current VA regulation, 38 CFR
3.306(a), provides that a presumption of
aggravation based on an increase in the
severity of a preexisting condition
during service may be rebutted by
evidence that the increase was due to
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the natural progress of the disease.
Additionally, section 1113(a) of title 38,
United States Code, indicates that a
presumption of service connection
based on manifestations of disability
subsequent to service may be rebutted
by affirmative evidence to the contrary
or evidence to establish that such
disability is due to an intercurrent
disease or injury suffered after
separation from service. We are revising
§3.307(d) to reflect these principles.
Although Splane did not discuss the
criteria for rebutting the presumption of
aggravation, we believe that inclusion of
these rebuttal standards is necessary to
the implementation of that decision.

Administrative Procedure Act

Changes made by this final rule
merely reflect the statutory
requirements or the decision of the
United States Court of Appeals for the
Federal Circuit. Accordingly, there is a
basis for dispensing with prior notice
and comment and delayed effective date
provisions of 5 U.S.C. 552 and 553.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any given year.
This rule would have no consequential
effect on State, local, or tribal
governments.

Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3520).

Executive Order 12866

This document has been reviewed by
the Office of Management and Budget
under Executive Order 12866.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This amendment
would not directly affect any small
entities. Only individuals could be
directly affected. Therefore, pursuant to
5 U.S.C. 605(b), this final rule is exempt
from the initial and final regulatory
flexibility analyses requirements of
sections 603 and 604.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance program numbers are 64.109
and 64.110.

List of Subjects in 38 CFR Part 3
Administrative practice and
procedure, Claims, Disability benefits,
Individuals with disabilities, Pensions,
Veterans.
Approved: September 9, 2002.
Anthony J. Principi,
Secretary of Veterans Affairs.
For the reasons set forth in the
preamble, the Department of Veterans

Affairs amends 38 CFR part 3 as follows:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A continues to read as follows:

Authority: 38 U.S.C. 501(a), unless
otherwise noted.

2. Section 3.307 is amended by:

A. In paragraph (a) introductory text,
removing “incurred in”’ and adding, in
its place, “incurred in or aggravated
by”.

yB. In paragraph (c), removing the last
sentence “The consideration of service
incurrence provided for chronic
diseases will not be interpreted to
permit any presumption as to
aggravation of a preservice disease or
injury after discharge.”.

C. Revising paragraph (d) and the
authority citation at the end of the
section.

The revision reads as follows:

§3.307 Presumptive service connection
for chronic, tropical or prisoner-of-war
related disease, or disease associated with
exposure to certain herbicide agents;
wartime and service on or after January 1,
1947.

* * * * *

(d) Rebuttal of service incurrence or
aggravation. (1) Evidence which may be
considered in rebuttal of service
incurrence of a disease listed in § 3.309
will be any evidence of a nature usually
accepted as competent to indicate the
time of existence or inception of
disease, and medical judgment will be
exercised in making determinations
relative to the effect of intercurrent
injury or disease. The expression
“affirmative evidence to the contrary”
will not be taken to require a conclusive
showing, but such showing as would, in
sound medical reasoning and in the
consideration of all evidence of record,
support a conclusion that the disease
was not incurred in service. As to

tropical diseases the fact that the
veteran had no service in a locality
having a high incidence of the disease
may be considered as evidence to rebut
the presumption, as may residence
during the period in question in a region
where the particular disease is endemic.
The known incubation periods of
tropical diseases should be used as a
factor in rebuttal of presumptive service
connection as showing inception before
or after service.

(2) The presumption of aggravation
provided in this section may be rebutted
by affirmative evidence that the
preexisting condition was not
aggravated by service, which may
include affirmative evidence that any
increase in disability was due to an
intercurrent disease or injury suffered
after separation from service or evidence
sufficient, under § 3.306 of this part, to
show that the increase in disability was
due to the natural progress of the
preexisting condition.

(Authority: 38 U.S.C 1113 and 1153)

§3.309 [Amended]

3. Section 3.309(a) is amended by
removing “incurred in”’ and adding, in
its place, “incurred in or aggravated
by”.

[FR Doc. 02—28267 Filed 11-6—-02; 8:45 am)]
BILLING CODE 8320-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 222 and 223

[Docket No. 021031262-2262-01; I.D.
103002A]

RIN 0648-AQ56

Sea Turtle Conservation; Shrimp
Trawling Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; request for
comments.

SUMMARY: NMFS issues this temporary
authorization to allow the use of limited
tow times by shrimp trawlers as an
alternative to the use of Turtle Excluder
Devices (TEDs) in certain waters off
Louisiana and Alabama. The exempted
area in Louisiana consists of all the
Louisiana state waters east of 92° 20’ W.
long. (approximately at Fresh Water
Bayou in Vermilion Parish, Louisiana);
Federal waters are not included. The
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exempted area in Alabama consists of
the inshore waters (inshore waters are
landward of the COLREGS demarcation
line) of Bon Secour Bay, Mobile Bay,
and Mississippi Sound, south of the
Intracoastal Waterway. This exemption
will be in effect for 30 days and is
necessary to relieve the economic
hardship on shrimpers while ensuring
adequate protection of threatened and
endangered sea turtles.

DATES: This action is effective from
November 1, 2002 through December 2,
2002. Comments on this action are
requested, and must be received by
December 2, 2002.

ADDRESSES: Comments on this action
should be addressed to the Chief,
Endangered Species Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT: Bob
Hoffman, 727-570-5312, or Barbara A.
Schroeder, 301-713-1401.

SUPPLEMENTARY INFORMATION:
Background

All sea turtles that occur in U.S.
waters are listed as either endangered or
threatened under the Endangered
Species Act of 1973 (ESA). The Kemp’s
ridley (Lepidochelys kempii),
leatherback (Dermochelys coriacea), and
hawksbill (Eretmochelys imbricata)
turtles are listed as endangered. The
loggerhead (Caretta caretta) and green
(Chelonia mydas) turtles are listed as
threatened, except for breeding
populations of green turtles in Florida
and on the Pacific coast of Mexico,
which are listed as endangered.

The incidental take and mortality of
sea turtles as a result of trawling
activities have been documented in the
Gulf of Mexico and along the Atlantic
Ocean seaboard. Under the ESA and its
implementing regulations, taking sea
turtles is prohibited, with exceptions
identified in 50 CFR 223.206 and 50
CFR 224.104. The regulations require
most shrimp trawlers and summer
flounder trawlers operating in the
southeastern United States (Atlantic
Area, Gulf Area, and Summer flounder
fishery-sea turtle protection area, all as
defined in 50 CFR 222.102) to have a
NMFS-approved TED installed in each
net that is rigged for fishing to provide
for the escape of sea turtles. TEDs
currently approved by NMFS include
single-grid hard TEDs and hooped hard
TEDs conforming to a generic
description, two types of special hard
TEDs (the flounder TED and the Jones
TED), and one type of soft TED (the
Parker soft TED).

The TEDs incorporate an escape
opening, usually covered by a webbing
flap, that allows sea turtles to escape
from trawl nets. To be approved by
NMFS, a TED design must be shown to
be at least 97 percent effective in
excluding sea turtles during
experimental TED testing (50 CFR
223.207(e)). The TED must meet generic
criteria based upon certain parameters
of TED design, configuration, and
installation, including height and width
dimensions of the TED opening through
which the turtles escape. In the Atlantic
Area, these requirements are currently
>35 inches (=89 cm) in width and >12
inches (230 cm) in height. In the Gulf
Area, the requirements are 232 inches
(=81 cm) in width and =10 inches (=25
cm) in height.

The regulations governing sea turtle
take prohibitions and exemptions
provide for the use of limited tow times
as an alternative to the use of TEDs for
vessels with certain specified
characteristics or under certain special
circumstances. For example, debris can
clog a TED which renders the TED
ineffective at catching shrimp as well as
excluding turtles. The provisions of 50
CFR 223.206 (d)(3)(ii) specify that the
NOAA Assistant Administrator for
Fisheries (AA) may authorize
compliance with tow time restrictions
as an alternative to the TED requirement
for up to 30 days, if the AA determines
that the presence of algae, seaweed,
debris, or other special environmental
conditions in a particular area makes
trawling with TED-equipped nets
impracticable. The provisions of 50 CFR
223.206(d)(3)(i) specify the maximum
tow times that may be used when tow-
time limits are authorized as an
alternative to the use of TEDs. The tow
times may be no more than 55 minutes
from April 1 through October 31 and no
more than 75 minutes from November 1
through March 31 as measured from the
time that the trawl doors enter the water
until they are removed from the water.
These tow time limits are designed to
minimize the level of mortality of sea
turtles that are captured by trawl nets
not equipped with TEDs.

Recent Events

On October 10 and 23, 2002, the
NMFS Southeast Regional
Administrator received requests from
the Secretary of the Louisiana
Department of Wildlife and Fisheries
(LADWF) and the Director of the
Alabama Department of Conservation
and Natural Resources’ (ALDCNR)
Marine Resources Division,
respectively, to allow the use of tow
times as an alternative to turtle excluder
devices (TEDs) in state waters because

of excessive storm-related debris on the
fishing grounds. The increase in debris
on the shrimping grounds was the result
of Tropical Storm Isidore and Hurricane
Lili. After an investigation, the LADWF
and ALDCNR determined that this
debris is affecting the fishermen’s ability
to use TEDs effectively. Both Louisiana
and Alabama have stated that their
marine enforcement agencies will
enforce the tow time restrictions.

NMFS gear technicians interviewed
fishermen and surveyed parts of the
affected areas in Louisiana and Alabama
on October 23 and 24, 2002. The
interviews and surveys conducted by
the gear technicians and phone
conversations between NMFS Southeast
Region Protected Resources staff and
state resource agency staffs confirmed
that there are problems with debris in
Louisiana from the Mississippi/
Louisiana border around the mouth of
the Mississippi River to approximately
Fresh Water Bayou in Vermilion Parish,
Louisiana and in Alabama from Bon
Secour Bay to the Alabama/Mississippi
border between the Intracoastal
Waterway and the barrier islands.

Special Environmental Conditions And
Alternative to Required Use of TEDs

The AA finds that debris washed into
portions of state waters of Louisiana and
Alabama from Tropical Storm Isidore
and Hurricane Lili have created special
environmental conditions that make
trawling with TED-equipped nets
impracticable. Therefore, the AA issues
this notification to authorize the use of
restricted tow times as an alternative to
the use of TEDs in the state waters of
Louisiana (no Federal waters are
included with this authorization) from
east of 92° 20’ W. long. (approximately
at Fresh Water Bayou, in Vermilion
Parish, Louisiana) and in Alabama
inshore waters (inside the COLREGS
demarcation line) including Bon Secour
Bay, Mobile Bay, and Mississippi Sound
south of the Intracoastal Waterway. This
authorization will be in effect for a
period of 30 days, unless terminated
earlier. Instead of the required use of
TEDs, shrimp trawlers may opt to
comply with the sea turtle conservation
regulations found at 50 CFR
223.206(d)(3)(i) by using restricted tow
times. A shrimp trawler utilizing this
authorization must limit tow times to no
more than 75 minutes measured from
the time trawl doors enter the water
until they are retrieved from the water.

The ALDCNR and LADWF are
continuing to monitor the situation and
will cooperate with NMFS in
determining the ongoing extent of the
debris problem in these areas. Moreover,
the marine enforcement agencies of
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these states have stated that they will
enforce the restricted tow times.
Ensuring compliance with tow time
restrictions is critical to effective sea
turtle protection, and the commitment
from these agencies to enforce tow time
restrictions is an important factor
enabling NMFS to issue this
authorization. NMFS and the respective
state marine enforcement agencies will
monitor the situation to ensure there is
adequate protection for sea turtles in
these areas and to determine whether
debris in these areas continues to make
TED use impracticable.

Continued Use of TEDs

NMFS encourages shrimp trawlers in
the affected areas to continue to use
TEDs if possible, even though they are
authorized under this action to use
restricted tow times. NMFS studies have
shown that the problem of clogging by
seagrass, algae or by other debris is not
unique to TED-equipped nets. When
fishermen trawl in problem areas, they
may experience clogging with or
without TEDs. A particular concern of
fishermen, however, is that clogging in
a TED-equipped net may hold open the
turtle escape opening and increase the
risk of shrimp loss. On the other hand,
TEDs also help exclude certain types of
debris and allow shrimpers to conduct
longer tows.

NMFS'’ gear experts have provided
several general operational
recommendations to fishermen to
maximize the debris exclusion ability of
TEDs that may allow some fishermen to
continue using TEDs without resorting
to restricted tow times. To exclude
debris, NMFS recommends the use of
hard TEDs made of either solid rod or
of hollow pipe that incorporate a bent
angle at the escape opening, in a
bottom-opening configuration. In
addition, the installation angle of a hard
TED in the trawl extension is an
important performance element in
excluding debris from the trawl. High
installation angles can result in debris
clogging the bars of the TED; NMFS
recommends an installation angle of
45°51', relative to the normal horizontal
flow of water through the trawl, to
optimize the TED’s ability to exclude
turtles and debris. Furthermore, the use
of accelerator funnels, which are
allowable modifications to hard TEDs, is
not recommended in areas with heavy
amounts of debris or vegetation. Lastly,
the webbing flap that is usually
installed to cover the turtle escape
opening may be modified to help
exclude debris quickly: the webbing flap
can either be cut horizontally to shorten
it so that it does not overlap the frame
of the TED or be slit in a fore-and-aft

direction to facilitate the exclusion of
debris. The use of the leatherback
modification or the double cover flap
TED will also aid in debris exclusion.

All of these recommendations
represent legal configurations of TEDs
for shrimpers fishing in the affected
areas. This action does not authorize
any other departure from the TED
requirements, nor does it authorize use
of any TED modified in such a manner
that it no longer meets the requirements
for any of the TEDs approved pursuant
to 50 CFR 223.207. In particular, if TEDs
are installed in trawl nets, they may not
be sewn shut.

Alternative to Required Use of TEDs;
Termination

The AA, at any time, may modify the
alternative conservation measures
through publication in the Federal
Register, if necessary to ensure adequate
protection of endangered and threatened
sea turtles. Under this procedure, the
AA may modify the affected area or
impose any necessary additional or
more stringent measures, including
more restrictive tow times or
synchronized tow times, if the AA
determines that the alternative
authorized by this temporary rule is not
sufficiently protecting turtles, as
evidenced by observed lethal takes of
turtles aboard shrimp trawlers, elevated
sea turtle strandings, or insufficient
compliance with the authorized
alternative. The AA may also terminate
this authorization for these same
reasons, or if compliance cannot be
monitored effectively, or if conditions
do not make trawling with TEDs
impracticable. A document will be
published in the Federal Register
announcing any additional sea turtle
conservation measures or the
termination of the tow time option in
the affected areas. This authorization
will expire automatically on December
2, 2002, unless it is explicitly extended
through another notification published
in the Federal Register.

Classification

This action has been determined to be
not significant for purposes of Executive
Order 12866.

The AA has determined that this
action is necessary to respond to an
emergency situation to allow more
efficient fishing for shrimp, while
providing adequate protection for
endangered and threatened sea turtles
pursuant to the ESA and applicable
regulations.

Pursuant to 5 U.S.C. 553(b)(B), the AA
finds that there is good cause to waive
prior notice and opportunity to
comment on this rule, because it is

impracticable. The AA finds that
unusually high amounts of debris are
creating special environmental
conditions that make trawling with
TED-equipped nets impracticable. The
AA has determined that the use of
limited tow times for the described area
and time would not result in a
significant impact to sea turtles. Notice
and opportunity to comment are
impracticable in this instance because
providing notice and comment would
prevent the agency from providing relief
soon enough to provide the intended
benefit. The public was provided with
notice and an opportunity to comment
on 50 CFR 223.206(d)(3)(ii) which
authorizes the use of this emergency
exemption.

Pursuant to 5 U.S.C. 553(d)(3), for the
same reasons the AA determined that
there was good cause to waive prior
notice and opportunity to comment, the
AA finds good cause to waive the 30—
day delay in effective date. NMFS is
making the rule effective November 1,
2002 through December 2, 2002.

Since prior notice and an opportunity
for public comment are not required to
be provided for this action by 5 U.S.C.
553, or by any other law, the analytical
requirements of 5 U.S.C. 601 et seq. are
inapplicable.

The AA prepared an Environmental
Assessment (EA) for this rule. Copies of
the EA are available (see ADDRESSES).

Dated: November 1, 2002.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 02—28281 Filed 11-01-02; 4:23 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 222 and 223

[Docket No. 021030260-2260-01; I.D.
102502A]

RIN 0648—-AQ52

Sea Turtle Conservation; Shrimp
Trawling Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; request for
comments.

SUMMARY: NMFS issues this temporary
action to allow the use of limited tow
times by shrimp trawlers as an
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alternative to the use of Turtle Excluder
Devices (TEDs) in the waters off
Mississippi in an area from the coastline
of Mississippi at its intersection with
the line of longitude 89° 30’ W., thence
southward to its intersection with the
line of latitude 30° 10' N., thence
eastward to the line of longitude 89°
05.5' W. (approximately even with the
southern tip of Cat Island), thence
northward to the line of latitude 30°
13.8' N. (approximately even with the
western tip of Cat Island), thence
westward to the line of longitude 89° 10’
W., thence northward to its intersection
with the coastline of Mississippi, thence
continuing along the coastline to the
original point. This action would
remain in effect for a period of 20 days
and is necessary to relieve the economic
hardship on shrimpers while ensuring
adequate protection of threatened and
endangered sea turtles.

DATES: This action is effective from
November 1, 2002 through November
21, 2002. Comments on this action are
requested, and must be received by
November 21, 2002.

ADDRESSES: Comments on this action
should be addressed to the Chief,
Endangered Species Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT: Bob
Hoffman, 727-570-5312, or Barbara A.
Schroeder, 301-713-1401.
SUPPLEMENTARY INFORMATION:

Background

All sea turtles that occur in U.S.
waters are listed as either endangered or
threatened under the Endangered
Species Act of 1973 (ESA). The Kemp’s
ridley (Lepidochelys kempii),
leatherback (Dermochelys coriacea), and
hawksbill (Eretmochelys imbricata)
turtles are listed as endangered. The
loggerhead (Caretta caretta) and green
(Chelonia mydas) turtles are listed as
threatened, except for breeding
populations of green turtles in Florida
and on the Pacific coast of Mexico,
which are listed as endangered.

The incidental take and mortality of
sea turtles as a result of trawling
activities have been documented in the
Gulf of Mexico and along the Atlantic
Ocean seaboard. Under the ESA and its
implementing regulations, taking sea
turtles is prohibited, with exceptions
identified in 50 CFR 223.206 and 50
CFR 224.104. The regulations require
most shrimp trawlers and summer
flounder trawlers operating in the
southeastern United States (Atlantic
Area, Gulf Area, and Summer flounder
fishery-sea turtle protection area, all as

defined in 50 CFR 222.102) to have a
NMFS-approved TED installed in each
net that is rigged for fishing to provide
for the escape of sea turtles. TEDs
currently approved by NMFS include
single-grid hard TEDs and hooped hard
TEDs conforming to a generic
description, two types of special hard
TEDs (the flounder TED and the Jones
TED), and one type of soft TED (the
Parker soft TED).

The TEDs incorporate an escape
opening, usually covered by a webbing
flap, that allows sea turtles to escape
from trawl nets. To be approved by
NMFS, a TED design must be shown to
be at least 97 percent effective in
excluding sea turtles during
experimental TED testing (50 CFR
223.207(e)). The TED must meet generic
criteria based upon certain parameters
of TED design, configuration, and
installation, including height and width
dimensions of the TED opening through
which the turtles escape. In the Atlantic
Area, these requirements are currently
>35 inches (=89 cm) in width and =12
inches (230 cm) in height. In the Gulf
Area, the requirements are 232 inches
(=81 cm) in width and =10 inches (=25
cm) in height.

The regulations provide for the use of
limited tow times as an alternative to
the use of TEDs for vessels with certain
specified characteristics or under
certain special circumstances. For
example, debris can clog a TED which
renders the TED ineffective at catching
shrimp as well as excluding turtles. The
provisions of 50 CFR 223.206 (d)(3)(ii)
specify that the Assistant Administrator
for Fisheries, NOAA (AA), may
authorize compliance with tow time
restrictions as an alternative to the TED
requirement, if the AA determines that
the presence of algae, seaweed, debris,
or other special environmental
conditions in a particular area makes
trawling with TED-equipped nets
impracticable. The provisions of 50 CFR
223.206(d)(3)(i) specify the maximum
tow times that may be used when tow-
time limits are authorized as an
alternative to the use of TEDs. The tow
times may be no more than 55 minutes
from April 1 through October 31 and no
more than 75 minutes from November 1
through March 31. These tow time
limits are designed to minimize the
level of mortality of sea turtles that are
captured by trawl nets not equipped
with TEDs.

Recent Events

On October 16, 2002, the NMFS
Southeast Regional Administrator
received a request from the Mississippi
Director of Marine Resources to allow
the use of tow times as an alternative to

TEDs in Mississippi state waters
because of excessive storm related
debris on the fishing grounds. After an
investigation, the Mississippi
Department of Marine Resources (DMR)
has determined that this debris is
affecting the fishermen’s ability to use
TEDs effectively. As part of the request,
the DMR sent photo documentation of
the debris. Mississippi’s Marine Patrol
director has also sent NMFS a letter
dated October 21, 2002, stating that the
Mississippi Marine Patrol will enforce
the tow time restrictions.

NMFS gear technicians surveyed the
western and central portion of
Mississippi Sound on October 8 and 9,
2002. They focused their survey on
areas where vessels were actively
fishing in concentrated groups. Some
areas that fishermen indicated were
untrawlable were not able to be
surveyed because no trawlers were
working those areas. The survey found
that there were larger than normal
amounts of grass on the tickler chains of
the trawls but no large debris was
observed in any of the nets in any of the
surveyed areas and most of the boats
seemed to be satisfied with the shrimp
catch, despite excessive grass. During a
phone conversation between NMFS
Southeast Regional Office Protected
Resources staff and DMR staff, DMR
staff indicated that their investigation
showed that the majority of the
problems and the complaints from
fishermen were concentrated west of the
Cat Island Channel which was not in the
area surveyed by NMFS gear
technicians. The boundaries for the use
of tow times encompass the areas
indicated by the DMR as having
problems with excessive debris, and
include the western extreme of
Mississippi Sound and Cat Island
Channel.

The duration for this authorization
will be set initially for 20 days.
Although regulations at 50 CFR 223.206
(d)(3)(v) allow such authorizations to be
valid for up to 30 days, the levels of
debris documented by DMR and NMFS
are not extreme and several weeks have
already passed since the storms.
Therefore, NMFS believes that a shorter
authorization will be sufficient.

NMFS and the DMR Marine Patrol
will monitor the situation to ensure
there is adequate protection for sea
turtles in this area and to determine
whether debris in these areas continues
to make TED use impracticable. The
intent of this action is to relieve the
economic hardship on shrimpers while
ensuring adequate protection of
threatened and endangered sea turtles.
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Special Environmental Conditions And
Alternative to Required Use of TEDs

The AA finds that debris washed into
portions of Mississippi sound from
Tropical Storm Isidore and Hurricane
Lili have created special environmental
conditions that make trawling with
TED-equipped nets impracticable.
Therefore, the AA issues this
notification to authorize the use of
restricted tow times as an alternative to
the use of TEDs in the waters off
Mississippi in an area from the coastline
of Mississippi at its intersection with
the line of longitude 89° 30° W., thence
southward to its intersection with the
line of latitude 30 10’ N., thence
eastward to the line of longitude 89°
05.5" W. (approximately even with the
southern tip of Cat Island), thence
northward to the line of latitude 30°
13.8’ N. (approximately even with the
western tip of Cat Island), thence
westward to the line of longitude 89° 10’
W., thence northward to its intersection
with the coastline of Mississippi, thence
continuing along the coastline to the
original point. This authorization will
remain in effect for a period of 20 days.
Instead of the required use of TEDs,
shrimp trawlers may opt to comply with
the sea turtle conservation regulations
found at 50 CFR 223.206(d)(3)(i) by
using restricted tow times. Through
October 31, 2002, a shrimp trawler
utilizing this authorization must limit
tow times to no more than 55 minutes,
measured from the time trawl doors
enter the water until they are retrieved
from the water. Starting November 1,
2002, tow times must be limited to no
more than 75 minutes measured from
the time trawl doors enter the water
until they are retrieved from the water.

DMR Marine Patrol is continuing to
monitor the situation and will cooperate
with NMFS in determining the ongoing
extent of the debris problem in this
portion of Mississippi Sound. Moreover,
the DMR Director of the Marine Patrol
has stated that the DMR Marine Patrol
will enforce the restricted tow times.
Ensuring compliance with tow time
restrictions is critical to effective sea
turtle protection, and the commitment
from the DMR Director of the Marine
Patrol to enforce tow time restrictions is
an important factor enabling NMFS to
issue this authorization.

Continued Use of TEDs

NMFS encourages shrimp trawlers in
the affected areas to continue to use
TEDs if they can be used effectively,
even though they are authorized under
this action to use restricted tow times.
NMEFS studies have shown that the
problem of clogging by seagrass, algae or

by other debris is not unique to TED-
equipped nets. When fishermen trawl in
problem areas, they may experience
clogging with or without TEDs. A
particular concern of fishermen,
however, is that clogging in a TED-
equipped net may hold open the turtle
escape opening and increase the risk of
shrimp loss. On the other hand, TEDs
also help exclude certain types of debris
and allow shrimpers to conduct longer
tows.

NMFS’ gear experts have provided
several general operational
recommendations to fishermen to
maximize the debris exclusion ability of
TEDs that may allow some fishermen to
continue using TEDs without resorting
to restricted tow times. To exclude
debris, NMFS recommends the use of
hard TEDs made of either solid rod or
of hollow pipe that incorporate a bent
angle at the escape opening, in a
bottom-opening configuration. In
addition, the installation angle of a hard
TED in the trawl extension is an
important performance element in
excluding debris from the trawl. High
installation angles can result in debris
clogging the bars of the TED; NMFS
recommends an installation angle of
45°, relative to the normal horizontal
flow of water through the trawl, to
optimize the TED’s ability to exclude
turtles and debris. Furthermore, the use
of accelerator funnels, which are
allowable modifications to hard TEDs, is
not recommended in areas with heavy
amounts of debris or vegetation. Lastly,
the webbing flap that is usually
installed to cover the turtle escape
opening may be modified to help
exclude debris quickly: the webbing flap
can either be cut horizontally to shorten
it so that it does not overlap the frame
of the TED or be slit in a fore-and-aft
direction to facilitate the exclusion of
debris. The use of the leatherback
modification or the double cover flap
TED will also aid in debris exclusion.

All of these recommendations
represent legal configurations of TEDs
for shrimpers fishing in the affected
areas of Mississippi Sound. This action
does not authorize any other departure
from the TED requirements, nor does it
authorize the use of any TED modified
in such a manner that it no longer meets
the requirements for any of the TEDs
approved pursuant to 50 CFR 223.207.
In particular, if TEDs are installed in
trawl nets, they may not be sewn shut.

Alternative to Required Use of TEDs;
Termination

The AA, at any time, may modify the
alternative conservation measures
through publication in the Federal
Register, if necessary to ensure adequate

protection of endangered and threatened
sea turtles. Under this procedure, the
AA may modify the affected area or
impose any necessary additional or
more stringent measures, including
more restrictive tow times or
synchronized tow times, if the AA
determines that the alternative
authorized by this temporary rule is not
sufficiently protecting turtles, as
evidenced by observed lethal takes of
turtles aboard shrimp trawlers, elevated
sea turtle strandings, or insufficient
compliance with the authorized
alternative. The AA may also terminate
this authorization for these same
reasons, or if compliance cannot be
monitored effectively, or if conditions
do not make trawling with TEDs
impracticable. A document will be
published in the Federal Register
announcing any additional sea turtle
conservation measures or the
termination of the tow time option in
Mississippi Sound. This authorization
will expire automatically on November
21, 2002, unless it is explicitly extended
through another notification published
in the Federal Register.

Classification

This action has been determined to be
not significant for purposes of Executive
Order 12866.

The AA has determined that this
action is necessary to respond to an
emergency situation to allow more
efficient fishing for shrimp, while
providing adequate protection for
endangered and threatened sea turtles
pursuant to the ESA and other
applicable law.

Pursuant to 5 U.S.C. 553(b)(B), the AA
finds that there is good cause to waive
prior notice and opportunity to
comment on this rule, because it is
impracticable. The AA finds that
unusually high amounts of debris are
creating special environmental
conditions that may make trawling with
TED-equipped nets impracticable. The
AA has determined that the use of
limited tow times for the described area
and time would not result in a
significant impact to sea turtles. Notice
and comment are impracticable in this
instance because providing notice and
comment would prevent the agency
from providing relief soon enough to
provide the intended benefit. The public
was provided with notice and an
opportunity to comment on 50 CFR
223.206(d)(3)(ii).

Pursuant to 5 U.S.C. 553(d)(3), for the
same reasons the AA determined that
there was good cause to waive prior
notice and opportunity to comment, the
AA finds good cause to waive the 30—
day delay in effective date. NMFS is
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making the rule effective November 1,
2002 through November 21, 2002.

Since prior notice and an opportunity
for public comment are not required to
be provided for this action by 5 U.S.C.
553, or by any other law, the analytical
requirements of 5 U.S.C. 601 et seq. are
ina}ilplicable.

The AA prepared an Environmental
Assessment (EA) for this action. Copies
of the EA are available (see ADDRESSES).

Dated: November 1, 2002.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
[FR Doc. 02—28280 Filed 11-01-02; 4:23 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 011218304-1304-01,; I.D.
103102A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Trawl Gear in the Gulf
of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), NationalOceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of a closure.

SUMMARY: NMFS is opening directed
fishing by vessels using trawl gear in the
Gulf of Alaska (GOA). This action is
necessary to fully use the 2002 halibut
bycatch allowance for trawl gear in the
GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.lL.t.), November 6, 2002, until
1200 hrs, A.L.t., November 10, 2002.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

NMEFS closed the directed fishery by
vessels using trawl gear in the GOA
pursuant to §679.21(d)(7)(i) on October
13, 2002 (67 FR 64066, October 17,
2002). As of October 24, 2002, 67 metric
tons of halibut remain in the trawl
halibut bycatch allowance in the GOA.
Therefore, NMFS is terminating the
previous closure and is opening
directed fishing by vessels using trawl
gear in the GOA from 1200 hrs, A.Lt.,
November 6, 2002, until 1200 hrs, A.Lt.,
November 10, 2002.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA) finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the opening of
the fishery, prevent the full use of the
2002 halibut bycatch allowance
specified for trawl gear in the GOA, and
therefore reduce the public’s ability to
use and enjoy the fishery resource.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.21
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 1, 2002.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02—28336 Filed 11-4-02; 1:11 pm]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 300 and 319
[Docket No. 02-026-2]

Importation of Fruits and Vegetables;
Correction

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule; correction.

SUMMARY: We are correcting errors in the
preamble to a proposed rule that would
amend the fruits and vegetables
regulations. This proposed rule was
published in the Federal Register on
October 1, 2002 (67 FR 61547-61564,
Docket No. 02-026-1).

DATES: We invite you to comment on the
proposed rule (Docket No. 02—-026-1), as
corrected by this document. We will
consider all comments that we receive
on or before December 2, 2002.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02-026—1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02—026-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘‘Docket
No. 02—026-2" on the subject line.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except

holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Inder P. Gadh, Import Specialist,
Phytosanitary Issues Management Team,
PPQ, APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737-1236; (301) 734—
6799.

SUPPLEMENTARY INFORMATION: We
published a proposed rule in the
Federal Register on October 1, 2002 (67
FR 61547-61564, Docket No. 02—-026—1)
to amend the fruits and vegetables
regulations to, among other things,
provide for the importation of certain
commodities from specified regions and
recognize areas in several countries as
free from certain fruit flies.

This document corrects errors in the
SUPPLEMENTARY INFORMATION section of
the proposed rule. Under the headings
Tomatoes From Spain (page 61552, first
column) and Peppers From Spain (page
61553, second column), we incorrectly
stated that the Government of Spain
provided APHIS with data that
demonstrate that certain areas meet the
criteria of the regulations and
International Standards for
Phytosanitary Measures (ISPM) No. 4 for
freedom from Ceratitis capitata
(Medfly). Medfly is present in Spain,
and the phytosanitary measures
contained in the regulations for peppers
and tomatoes from Spain are designed
to mitigate the risk of the tomatoes and
peppers introducing Medfly.

In addition, under the heading
Persimmons From the Republic of Korea
(page 61553, third column), we
incorrectly stated that the Government
of the Republic of Korea had provided
APHIS with data that demonstrate that
the orchards where persimmons are
grown are free of the pests of concern
in accordance with the regulations and
ISPM No. 4. While the information
received from the Republic of Korea
indicates that the pests of concern are
not known to occur in the orchards, the
orchards are not considered pest-free

areas in accordance with the regulations
and ISPM No. 4. As stated in the
proposal, we believe that the proposed
inspection, phytosanitary certificate,
and labeling requirements are adequate
to prevent the introduction of
quarantine pests into the United States
with persimmons imported from the
Republic of Korea.

Therefore, this document corrects the
SUPPLEMENTARY INFORMATION section of
the proposal as follows:

SUPPLEMENTARY INFORMATION—
(CORRECTED)

1. On page 61552, column 2, the last
paragraph, beginning with the words
“The Government of Spain,” is
corrected to read as follows:

The Government of Spain has stated
that pink or red tomatoes from the
Murcia Province and the municipalities
of Albufiol and Carchuna in the Granada
Province of Spain would be produced,
packed, and shipped in accordance with
the systems approach described above.
We believe that these measures would
ensure that tomatoes from those areas
would be free of Medfly. Therefore, we
propose to amend §§ 319.56—2t and
319.56—2dd(a)(1) and (a)(7) to allow the
importation of pink or red tomatoes
grown in greenhouses in the Murcia
Province and the municipalities of
Albufiol and Carchuna in the Province
of Granada in Spain.

2. On page 61553, column 2, the first
paragraph under the heading Peppers
From Spain, is corrected by removing
the second sentence beginning with the
word ‘“‘Data”.

3. On page 61554, column 1, line 5,
is corrected by removing the sentence
beginning with the word “Data” and
adding in its place the sentence ‘“The
information received from the Republic
of Korea indicates that the pests of
concern are not known to occur in the
orchards.”

Done in Washington, DG, this 1st day of
November 2002.
Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 02—28349 Filed 11-6—02; 8:45 am]|

BILLING CODE 3410-34-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
[Docket No. PRM-50-79]

Lawrence T. Christian, et. al.; Receipt
of Petition for Rulemaking; Correction

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking; notice
of receipt; correction.

SUMMARY: On November 1, 2002 (67 FR
66588), the U.S. Nuclear Regulatory
Commission (NRC) published for public
comment a notice of receipt of a petition
for rulemaking, dated September 4,
2002, which was filed with the
Commission by Lawrence T. Christian,
et. al. The petition was docketed by the
NRC on September 23, 2002, and has
been assigned Docket No. PRM-50-79.
The petition requests that the NRC
amend its regulations regarding offsite
emergency plans for nuclear power
plants to insure that all day care centers
and nursery schools in the vicinity of
nuclear power facilities are properly
protected in the event of a radiological
emergency. This action corrects an
erroneous Agencywide Documents
Access and Management System
(ADAMS) accession number cited for
the petition under the ADDRESSES
heading in the notice of receipt. This
action also corrects two typographical
errors in the body of the notice.

DATES: Submit comments by January 15,
2003.

FOR FURTHER INFORMATION CONTACT:
Michael T. Lesar, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001. Telephone: 301-415-7163 or Toll-
free: 1-800-368-5642. E-mail:
MTL@nrc.gov.

SUPPLEMENTARY INFORMATION: In FR Doc.
02-27861, published on November 1,
2002 (67 FR 66588), the following
corrections are made.

On page 66589, in the first column, in
the second full paragraph, the final
sentence is corrected to read as follows:

The ADAMS accession number for the
petition is ML022630462.

On page 66590, in the second column,
in the sixth full paragraph, the final
sentence is corrected to read as follows:

The petitioners’ stated reasons for
requesting that the NRC amend its rules
to mandate these emergency planning
measures are as follows:

On page 66591, in the first column, in
the third full paragraph, the second
sentence is corrected to read as follows:

Since the ingestion of KI protects
against this damage, the petitioners

contend that KI should be stocked by
daycare centers and nursery schools in
the evacuation zone for distribution to
the children in their charge in case of
radiological emergency.

Dated at Rockville, Maryland, this 4th day
of November, 2002.

For the Nuclear Regulatory Commission.
Michael T. Lesar,
Federal Register Liaison Officer.
[FR Doc. 02-28360 Filed 11-6—-02; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2002-13247; Airspace
Docket No. 02-AAL-5]

Proposed Modification and Revocation
of Federal Airways; AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes to revise
jet route 133 (J-133), and revoke jet
route 711 (J-711), in Alaska. The FAA
is proposing to realign J-133 from
Biorka Island, AK, to Sitka, AK, which
would overfly the LAIRE intersection.
The proposed realignment of ]-133
would eliminate the need for J-711.
This proposed action would enhance
aircraft operations and improve system
efficiency in Alaska.

DATES: Comments must be received on
or before December 23, 2002.
ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2001-13247/
Airspace Docket No. 02—AAL-5, at the
beginning of your comments.

You may also submit comments on
the Internet at http://dms.dot.gov. You
may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527) is on the plaza level of the
Department of Transportation NASSIF
Building at the above address.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation

Administration, 222 West 7th Avenue,
#14, Anchorage, AK 99533.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Division,
ATA—-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers and be submitted to the
address listed above. Commenters
wishing the FAA to acknowledge
receipt of their comments on this notice
must submit with those comments a
self-addressed, stamped postcard on
which the following statement is made:
“Comments to Docket No. FAA-2002—
13247/Airspace Docket No. 02—AAL~-
05.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule.

The proposal contained in this notice
may be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov or the
Superintendent of Document’s Web
page at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—-400, 800
Independence Avenue, SW.,
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Washington, DC 20591, or by calling
(202) 267—-8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should call the FAA’s Office of
Rulemaking, (202) 267-9677, for a copy
of Advisory Circular No. 11-2A, Notice
of Proposed Rulemaking Distribution
System, which describes the application
procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(CFR) part 71 to revise J-133, and
revoke J-711, in Alaska. The FAA is
proposing this action to realign J-133
from Biorka Island, AK, to Sitka, AK,
which would overfly the LAIRE
intersection. The proposed realignment
of J-133 would eliminate the need for J—
711. This proposed action would
enhance aircraft operations and improve
system efficiency in Alaska.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation: (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) does not
warrant preparation of a Regulatory
Evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Jet routes are published in paragraph
2004, of FAA Order 7400.9K dated
August 30, 2002, and effective
September 16, 2002, which is
incorporated by reference in 14 CFR
71.1. The jet routes listed in this
document would be published
subsequently in the order.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p.389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9K, Airspace
Designations and Reporting Points,
dated August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 2004—Jet Routes

* * * *

*

J-133 [Revised]

From Sitka, AK, NDB; INT
Hinchinbrook, AK, NDB 117° and
Yakutat, AK 213° radial; to
Hinchinbrook, AK, NDB; Johnstone
Point, AK; Anchorage, AK; Galena, AK.

* * * * *
J-711 [Revoke]
* * * * *

Issued in Washington, DC, October 29,
2002.

Reginald C. Matthews,

Manager, Airspace and Rules Division.

[FR Doc. 02-28366 Filed 11-6—-02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2002-13524; Airspace
Docket No. 02-AWP-07]

Proposed Revision of VOR Federal
Airway 257

AGENCY: Federal Aviation
Administration (FAA) DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to revise
VOR Federal Airway 257 (V-257)
between the Phoenix, AZ, Very High
Frequency Omnidirectional Radio
Range and Tactical Air Navigation Aids
(VORTAQC) and the Drake, AZ,
VORTAC. This proposed change is part
of the FAA’s National Airspace
Redesign effort and is intended to
improve the management of aircraft
operations near the Phoenix, AZ,
terminal area.

DATES: Comments must be received on
or before December 9, 2002.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW.,Washington, DC
20590-0001. You must identify the
docket number FAA-2002-13524/
Airspace Docket No. 02-AWP-07, at the
beginning of your comments.

You may also submit comments on
the Internet at http://dms.dot.gov. You
may review the public docket
containing the proposal; any comments
received; and any final disposition in
person in the Dockets Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Office (telephone 1-800-647—
5527) is on the plaza level of the
Department of Transportation NASSIF
Building at the above address.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division, Federal Aviation
Administration, 15000 Aviation
Boulevard, Hawthorne, CA 90261.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Division,
ATA-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267—-8783.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers and be submitted to the
address listed above. Commenters
wishing the FAA to acknowledge
receipt of their comments on this notice
must submit with those comments a
self-addressed, stamped postcard on
which the following statement is made:
“Comments to Docket No. FAA-2002—
13524/Airspace Docket No. 02—AWP—
07.” The postcard will be date/time
stamped and returned to the
commenter.

All communications received on or
before the specified closing date for
comments will be considered before



67802 Federal Register/Vol.

67, No. 216/ Thursday, November 7,

2002 /Proposed Rules

taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

An electronic copy of this document
may be downloaded through the
Internet at http://dms.dot.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s web
page at http://www.faa.gov or the
Superintendent of Document’s web page
at http://www.access.gpo.gov/nara.

Additionally, any person may obtain
a copy of this notice by submitting a
request to the Federal Aviation
Administration, Office of Air Traffic
Airspace Management, ATA—400, 800
Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267—8783. Communications must
identify both docket numbers for this
notice. Persons interested in being
placed on a mailing list for future
NPRM'’s should call the FAA’s Office of
Rulemaking, (202) 267-9677, for a copy
of Advisory Circular No. 11-2A, notice
of proposed rulemaking distribution
system, which describes the application
procedure.

The Proposal

The FAA is proposing an amendment
to title 14 Code of Federal Regulations
(CFR) part 71 to revise V—257 between
the Phoenix, AZ, VORTAC, and the
Drake, AZ, VORTAC. This proposed
change is part of the FAA’s National
Airspace Redesign effort and is intended
to improve the management of aircraft
operations near the Phoenix, AZ,
terminal area. Although the change will
slightly increase the length of the route,
the proposed action will coincide with
revisions made to V-105, and align this
route to facilitate Air Traffic
Management operations in the Phoenix
Terminal Area.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation: (1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not

warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this proposed rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Domestic VOR Federal airways are
published in paragraph 6010(a), of FAA
Order 7400.9K dated August 30, 2002,
and effective September 16, 2002, which
is incorporated by reference in 14 CFR
71.1. The VOR Federal airway listed in
this document would be published
subsequently in the order.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p.389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9K,
Airspace Designations and Reporting
Points, dated August 30, 2002, and
effective September 16, 2002, is
amended as follows:

Paragraph 6010(a) Domestic VOR
Federal Airways

* * * * *

V-257 [Revised]

From Phoenix, AZ; INT Phoenix 333°
(321°M) and Drake, AZ, 182° (168° M)
radials; Drake; INT Drake 003° and
Grand Canyon, AZ, 211° radials; Grand
Canyon; 38 miles 12 AGL, 24 miles 125
MSL, 16 miles 95 MSL, 26 miles 12
AGL, Bryce Canyon, UT; INT Bryce
Canyon 338° and Delta, UT, 186°
radials, Delta; 39 miles, 105 MSL INT
Delta 004° and Malad City, ID, 179°
radials; 20 miles, 118 MSL, Malad City;
Pocatello, ID; DuBois, ID; Dillon, MT;
Coppertown, MT; INT Coppertown 002°
and Helena, MT, 272° radials; INT
Helena 272° and Great Falls, MT, 222°
radials; Great Falls; 73 miles, 56 MSL,

Havre, MT. The airspace within
Restricted Area R—6403 is excluded.

* * * * *

Issued in Washington, DC, on October 29,
2002.

Reginald C. Matthews,

Manager, Airspace and Rules Division.

[FR Doc. 02-28367 Filed 11-6—02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31
[REG-209116-89]
RIN 1545-AN40

Requirement of Making Quarterly
Payments of the Railroad
Unemployment Repayment Tax

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking.

SUMMARY: This document withdraws the
notice of proposed rulemaking relating
to the time and manner of making
payments of the railroad unemployment
repayment tax. The proposed
regulations were published in the
Federal Register on May 13, 1993. The
railroad unemployment repayment tax
provisions are no longer operative;
therefore, these proposed regulations are
obsolete.

FOR FURTHER INFORMATION CONTACT: Kyle
Finizio at (202) 622—6040 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:

Background

On May 13, 1993, the IRS published
a notice of proposed rulemaking (EE—
79-89) in the Federal Register (58 FR
28374) that proposed amendments to
the Employment Tax Regulations under
sections 6011, 6157, and 6302 of the
Internal Revenue Code (Code) of 1986.
These proposed regulations stated the
time and manner of making payments of
the railroad unemployment repayment
tax (sections 3321-3322 of the Code).
Section 3321(c) of the Code provides for
the termination of the tax when certain
loans to the railroad unemployment
fund are repaid. Because this repayment
occurred on June 29, 1993, the railroad
unemployment repayment tax
provisions are no longer operative.
Thus, no railroad unemployment
repayment taxes are payable with
respect to rail wages paid after July 1,
1993. See Announcement 93-128
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(1993-30 L.R.B. 88). Therefore, proposed
regulations §§31.6011(a)-3A, 31.6157-1
and 31.6302(c)-2A are hereby
withdrawn.

List of Subjects in 26 CFR Part 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social security,
Unemployment compensation.

Withdrawal of Notice of Proposed
Rulemaking

Accordingly, under the authority of
26 U.S.C. 7805 and 26 U.S.C. 6302,
proposed regulations §§ 31.6011(a)-3A,
31.6157-1, and 31.6302(c)-2A
published in the Federal Register on
May 13, 1993 (58 FR 28374) are
withdrawn.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 02-28401 Filed 11-6—02; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AF67

Endangered and Threatened Wildlife
and Plants; Withdrawal of Proposed
Rule To Remove the Northern
Populations of the Tidewater Goby
From the List of Endangered and
Threatened Wildlife

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; withdrawal.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), withdraw the
proposed rule, published in the Federal
Register on June 24, 1999, to remove the
northern populations of tidewater goby
(Eucyclogobius newberryi) from the list
of endangered and threatened wildlife
and the concurrent proposal to keep
listed as endangered a distinct
population segment (DPS) of tidewater
goby in Orange and San Diego Counties,
CA. The tidewater goby will remain
listed throughout its range as an
endangered species under the
Endangered Species Act of 1973, as
amended (Act). Our withdrawal is based
on comments and additional
information received from the public,
the scientific community, industry,
other concerned governmental agencies,
and other parties interested in the
proposed delisting rule. We are
convinced by the information provided

by the scientific community that our
assessment of the importance of new
tidewater goby populations and the
recolonization ability of the tidewater
goby in the proposed delisting rule were
premature. We agree with a number of
the commenters that it is prudent to
wait and assess the persistence of these
populations for a longer period of time.
Withdrawing the delisting proposal for
the northern populations of the
tidewater goby makes the retention of a
southern California DPS as endangered
unnecessary, and therefore, we also
withdraw our proposal to retain as
listed a southern California DPS.

DATES: This action is made on December
9, 2002.

ADDRESSES: The supporting record for
this withdrawal is available for
inspection, by appointment, during
normal business hours at our Ventura
Fish and Wildlife Office, 2493 Portola
Road, Suite B, Ventura, CA 93003.

FOR FURTHER INFORMATION CONTACT: Carl
Benz at the above address (telephone:
805—644—1766).

SUPPLEMENTARY INFORMATION:
Background

The tidewater goby (Eucyclogobius
newberryi) is the only member of the
genus Eucyclogobius in the family
Gobiidae. The species was first
described as Gobius newberryi by Girard
in 1857. Gill (1862) studied Girard’s
specimens and created the genus
Eucyclogobius for this fish species. The
majority of scientists have accepted this
classification (e.g., Bailey et al. 1970,
Miller and Lea 1972, Hubbs et al. 1979,
Eschmeyer et al. 1983, Robins et al.
1991). A few older works and Ginsburg
(1945) placed the tidewater goby and
the eight related eastern Pacific species
into the genus Lepidogobius. This
classification included the currently
recognized genera Lepidogobius,
Clevelandia, Ilypnus, Quietula, and
Eucycloglobius.

Crabtree’s (1985) allozyme (enzyme)
work on tidewater gobies from 12
localities throughout the range
identified fixed allelic (genetic)
differences at the extreme northern and
southern ends of the range, with the
more centrally distributed populations
more similar to one another. The results
suggest a low level of gene movement
between populations in the northern,
central and southern parts of the range.
However, the sites Crabtree sampled
were widely separated geographically,
and his results may not indicate gene
flow on more local levels, as noted by
Lafferty ef al. (1999, cited in proposed
delisting as in prep.).

More recently, David Jacobs
(Department of Organismic Biology,
Ecology and Evolution, University of
California, Los Angeles, in litt., 1998;
Dawson et al. 2001) conducted an
analysis of mitochondrial DNA
(mtDNA) from tidewater goby
populations ranging from Humboldt to
San Diego Counties. Results suggested
that San Diego tidewater gobies (i.e., the
southernmost tidewater goby
populations) began diverging from the
remainder of tidewater gobies more than
100,000 years ago and are therefore
genetically distinct from individuals
across the rest of the range.

The tidewater goby is a small elongate
fish seldom exceeding 50 millimeters
(mm), about 2 inches (in), standard
length. This goby is characterized by
large, dusky pectoral fins and a ventral
sucker-like disk formed by the complete
fusion of the pelvic fins. It is nearly
transparent, with a mottled brownish
upper surface, and often with spots or
bars on dusky dorsal and anal fins. The
mouth is large and oblique with the
upper jaw extending nearly to the rear
edge of the eye. The eyes are widely
spaced. The tidewater goby is a short-
lived species, apparently having an
annual life cycle (Eschmeyer et al. 1983,
Irwin and Soltz 1984, Swift et al. 1997).

The tidewater goby is endemic to
California and restricted to coastal
brackish water habitats. This species
historically ranged from Tillas Slough
(mouth of the Smith River, Del Norte
County) near the Oregon border to Agua
Hedionda Lagoon (northern San Diego
County). Within this range, shallow
brackish water habitats occur in two
relatively distinct situations: (1) The
upper edge of tidal bays, such as
Tomales, Bolinas, and San Francisco
Bays near the entrance of freshwater
tributaries, and (2) the coastal lagoons
formed at the mouths of small to large
coastal rivers, streams, or seasonally wet
canyons along the coast of California.
Overall, the tidewater goby occupies a
very small portion of the California
coast (probably less than 5 percent) (C.
Swift, Emeritus, Section of Fishes,
Natural History Museum of Los Angeles
County, CA, in litt. 1999).

Tidewater gobies can tolerate a wide
range of salinities (from 0 to 60 parts per
thousand (ppt)) and are frequently
found throughout lagoons (Swift et al.
1989, 1997; Worcester 1992; Worcester
and Lea 1996). However, tidewater
gobies are often found in waters of low
salinities (about 10 ppt) in the
uppermost brackish zone of larger
estuaries and coastal lagoons. In some
cases, tidewater gobies may also be
found in habitats that are essentially
fresh with little or no tidal influence
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(e.g., San Mateo Creek, Arroyo Laguna)
(D. Holland, University of Southwestern
Louisiana, Lafayette, in litt. 1999). Few
well documented records of this species
are known from marine environments
outside of coastal lagoons and estuaries,
but specimens have been collected from
salinities up to 42 ppt (Swift et al. 1989)
and 55 ppt (Swift and Holland 1998 as
cited in D. Holland, in litt. 1999). Ocean
seawater salinity is about 32 ppt. This
goby can tolerate salinities up to 60 ppt
for varying time periods (Swift et al.
1989, Worcester and Lea 1996).

Tidewater gobies usually are collected
from water depths of less than 1 meter
(m) (3 feet (ft)) and many localities are
no deeper than this (Wang 1982, Irwin
and Soltz 1984, Swenson 1995). They
have been found, however, at water
depths greater than 1 m (3 ft) (Worcester
1992, Lafferty and Altstatt 1995, Swift et
al. 1997, Smith 1998). The lack of
collections of tidewater gobies from
depths greater than 1 m (3 ft) in lagoons
and estuaries with deeper water may be
due to the inadequacy of the sampling
methods used, rather than the absence
of tidewater gobies (Worcester 1992,
Smith 1998).

Tidewater gobies may be preyed upon
by native species, such as steelhead
(Oncorhynchus mykiss) (Swift et al.
1989), and are documented prey items
of prickly sculpin (Cottus asper),
staghorn sculpin (Leptocottus armatus),
and starry flounder (Platichthys
californicus) (Swift et al. 1997).
However, tidewater gobies were found
in stomachs of only 6 percent of nearly
120 of the latter three species examined
and comprised less that 20 percent by
volume of the prey. Predation by the
Sacramento perch (Archoplites
interruptus) and tule perch
(Hysterocarpus traski) may have
prevented tidewater gobies from
inhabiting the Sacramento-San Joaquin
River delta (Swift et al. 1989).
Nonnative predators, such as striped
bass (Morone saxatilis), may have also
contributed to the absence of tidewater
gobies in the San Francisco Bay area
(Swift et al. 1989, 1990). Although
direct documentation of this is lacking,
Shapalov and Taft (1954) and Wang
(1982) noted predation by striped bass
on tidewater goby.

Tidewater gobies may also be preyed
upon by nonnative species other than
striped bass, such as the African clawed
frog (Xenopus laevis) (Lafferty and Page
1997), shimofuri goby (Tridentiger
bifasciatus) (Swenson and Matern
1995), chameleon goby (Tridentiger
trigonocephalus) (D. Holland, in litt.
1999), yellowfin goby (Acanthogobius
flavimanus) (Wang 1984), centrarchid
fish (Swift et al. 1989, 1997),

mosquitofish (Gambusia affinis) (D.
Holland, in Iitt. 1999), and rainwater
killifish (Lucania parva) (C. Swift, in
litt. 1999). Chameleon and yellowfin
gobies may also compete with tidewater
gobies. Some of these fish, such as
sunfish and black bass (Centrarchidae)
are relatively widespread (M. Capelli,
University of California, Santa Barbara,
in litt. 1999). Predation and competition
by nonnative species is further
discussed in Factors C and E of the
Summary of Factors Affecting the
Species below.

Distinct Population Segments

Prior to publishing the proposed rule
to delist the northern populations of the
tidewater goby, we analyzed tidewater
goby populations based on the joint
National Marine Fisheries Service and
U.S. Fish and Wildlife Service Policy
Regarding the Recognition of Distinct
Vertebrate Populations (61 FR 4722).
Concurrently with the proposed
delisting of the northern tidewater goby
populations, we proposed a distinct
population segment for the southern
California portion of the tidewater goby
range.

When determining whether a distinct
vertebrate population segment could be
treated as threatened or endangered
under the Act, we consider three
elements: discreteness, significance, and
conservation status in relation to the
standards for listing. Discreteness refers
to the isolation of a population from
other members of the species and is
based on two criteria: (1) Marked
separation from other populations of the
same taxon resulting from physical,
physiological, ecological, or behavioral
factors, including genetic discontinuity,
or (2) populations delimited by
international boundaries. Significance is
determined by the importance or
contribution, or both, of a discrete
population to the species throughout its
range. The policy (61 FR 4722) lists four
examples of factors that may be used to
determine significance:

(1) Persistence of the discrete
population segment in an ecological
setting unusual or unique for the taxon;

(2) Evidence that loss of the discrete
population segment would result in a
significant gap in the range of the taxon;

(3) Evidence that the discrete
population segment represents the only
known surviving natural occurrence of
a taxon that may be more abundant
elsewhere as an introduced population
outside its historic range; and

(4) Evidence that the discrete
population segment differs markedly
from other populations of the taxon in
genetic characteristics.

If we determine that a population
segment is both discrete and significant,
we evaluate it for endangered or
threatened status based on the Act’s
standards.

For the tidewater goby, we
determined that the southern California
portion of the range met the discreteness
criterion based on (1) allozyme and
mtDNA differences between the
northern and southern portions of the
tidewater goby range (Crabtree 1985; D.
Jacobs, in litt. 1998) and (2) the
geographic distance between the
southern California tidewater gobies and
the closest extant populations to the
north (129 kilometers (km), 80 miles
(mi)). Further, we determined that the
southern California portion of the range
was significant because it constitutes
the most genetically divergent tidewater
goby group (D. Jacobs, in litt. 1998). Its
loss would result both in loss of a
genetically unique tidewater goby group
and in a reduction in range of tidewater
gobies of approximately 129 km (80 mi).
Upon analyzing the status of the
tidewater goby in southern California,
based on the Act’s standards, we
determined that it was appropriate to
propose that the southern portion of the
range remain listed as an endangered
distinct population segment. Some of
our rationale regarding status of the
southern California populations is
discussed further below in the Summary
of Factors Affecting the Species. Our
rationale for withdrawing the proposal
to retain as listed a southern California
DPS of tidewater goby is discussed
below in the Summary of Comments
and Recommendations and in the
Finding and Withdrawal section.

Previous Federal Action

We first classified the tidewater goby
as a Category 2 candidate species in
1982 (47 FR 58454). Category 2
candidate species were species for
which information then in our
possession indicated that proposing to
list the species as endangered or
threatened was possibly appropriate,
but for which substantial data on
biological vulnerability and threats were
not currently known or on file to
support proposed rules. We reclassified
the tidewater goby as a Category 1
species in 1991 (56 FR 58804). Category
1 candidate species were species for
which we had sufficient information on
biological vulnerability and threats to
support preparation of listing proposals.
On October 24, 1990, we received a
petition to list the tidewater goby as
endangered. Our finding (signed March
22,1991) that the requested action
might be warranted was published in a
proposal to list the tidewater goby as
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endangered on December 11, 1992 (57
FR 58770). We determined endangered
status for the tidewater goby throughout
its entire range on February 4, 1994 (59
FR 5494). At that time, we found that
critical habitat was not determinable
because we lacked sufficient
information to perform the economic
analysis.

On June 24, 1999, we proposed to
remove all of the tidewater goby
populations north of Orange County, CA
(64 FR 33816) from protection under the
Act. Because we felt the southern
portion of the range met the definition
of a DPS and was subject to continuing
threats, we concurrently proposed that
it be retained as an endangered DPS
when the northern portion of the range
was delisted. We invited public
comments and suggestions to this
proposal in three comment periods. The
first comment period ended August 23,
1999. Late in that comment period, we
received new information on the
potential marine dispersal of tidewater
gobies, with additional information
provided after the comment period
closed. On February 15, 2000, we
reopened the comment period (65 FR
7483) from February 15 to March 31,
2000, to request additional review of our
proposal and to solicit the
interpretations of appropriate and
independent specialists and the public
on the new information. On January 3,
2001 (66 FR 345), we reopened the
comment period for a second time. We
requested additional public and peer
review comment from January 3 to
February 2, 2001, on: (1) Our assertion
that the original listing rule exaggerated
the risk of extinction by overestimating
the rate of local population extinction;
(2) any information either supporting or
contradicting the information in the
proposed delisting rule that suggested
the tidewater goby was not, in 1994
when it was listed, nor was currently, in
danger of extinction due to a high rate
of local extinctions; and (3) any new
information that suggested a reasonable
causal link between any of the threats,
or combination of threats, and a high
risk of extinction of the tidewater goby.

In addition to our proposal to delist
the tidewater goby and the three public
comment periods during 1999 to 2001,
we designated critical habitat for the
tidewater goby in 2000. The Natural
Resources Defense Council, Inc., filed a
lawsuit on September 18, 1998, in the
United States District Court for the
Central District of California, against the
Service for our failure to designate
critical habitat for the tidewater goby.
The court ordered, on April 5, 1999, that
we “publish a proposed critical habitat
designation for the tidewater goby in

120 days’ (Natural Resources Defense
Council, Inc. v. U.S. Department of the
Interior et al., CV 98-7596, C.D. Cal.).
We proposed critical habitat for the
tidewater goby on August 3, 1999 (64 FR
42250). The final rule designating
critical habitat for the tidewater goby
was published on November 20, 2000
(65 FR 69693). It includes 10 coastal
stream segments in Orange and San
Diego Counties, CA, totaling about 14.5
linear km (9 linear miles) of streams,
including the stream channels and their
associated wetlands, floodplains, and
estuaries.

Tidewater Goby Proposed Delisting

In our proposed rule to delist the
northern populations of the tidewater
goby, we identified three major reasons
for our proposed action: (1) There are
more populations in the north than were
known at the time of listing, (2) threats
to those populations are less severe than
previously believed, and (3) the
tidewater goby has a greater ability than
was known to recolonize sites from
which it is temporarily absent. We
believed that a number of populations
had been recolonized following the end
of the drought of the late 1980s and
early 1990s and that the original listing
of the tidewater goby was in error (66
FR 345). Commenters seriously
disagreed with all three premises, but
the most compelling information and
arguments addressed premises 1 and 3.
These commenters included a number
of scientists with extensive experience
with tidewater goby. The commenters’
opinions and analyses and additional
information received during the
comment periods form the basis of this
withdrawal. They are discussed in
detail below in the Summary of
Comments and Recommendations and
the Summary of Factors Affecting the
Species.

Summary of Comments and
Recommendations

We received a total of 45 written
responses from individuals, agencies, or
other entities during three public
comment periods: June 24 to August 23,
1999 (64 FR 33816), February 15 to
March 31, 2000 (65 FR 7483), and
January 3 to February 2, 2001 (66 FR
345). Of those 45 written responses, 38
opposed delisting; two supported
delisting all northern and southern
populations; one supported delisting the
northern populations; three requested
the Service first delist all populations of
the tidewater goby before proposing, if
warranted, establishment of a southern
distinct population segment; and, one
commenter provided new information
on the collection of two tidewater gobies

near Diablo Cove, south of Morro Bay,
CA. Several commenters submitted
multiple responses.

Peer Review

During the second and third comment
periods, we requested peer review from
independent scientists in compliance
with our peer review policy (59 FR
34270; July 1, 1994). During the second
comment period, one peer reviewer
responded and supported the delisting.
During the third comment period, we
asked two fish biologists familiar with
fish ecology, genetics, and the evolution
of fish to review the proposed tidewater
goby delisting and the designation of a
southern California DPS. Both reviewers
recommended that we keep the species
listed as endangered and provided
suggestions for our future review of this
species’ population dynamics and
population genetics. One concluded that
the tidewater goby data used and our
interpretations were insufficient to
support the delisting. Their responses
are included in the totals above, and
their specific comments are addressed
below along with the public comments.

We grouped comments of a similar
nature into a single issue for response.
Where applicable, we have revised this
notice based on factual information
provided by the commenters.

Issue 1: Procedural and Legal
Compliance

The following comments and
responses deal with compliance with
the Act and other laws, regulations, and
policies, and the public involvement in
the delisting process.

Comment 1: One commenter felt that
we had improperly proposed the
tidewater goby DPS in the south. The
commenter felt that the species must be
delisted before a DPS may be
designated. In addition, the commenter
felt we violated the notice provisions of
the Administrative Procedure Act (APA)
by failing to give adequate notice of the
listing of a DPS, suggesting that the
proposal to retain the southern
California portion of the range as a DPS
was not adequately noticed for public
comment.

Our Response: We believe we
followed proper procedure in proposing
the southern California tidewater goby
DPS. Typical rulemaking procedures
dictate that we propose an action,
provide the public an opportunity to
comment on the proposed action, and
then make a final determination. The
public was given the opportunity to
comment on the proposed actions
during three separate comment periods.
Based on comments received from the
public and from peer reviewers, we
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have decided to withdraw the proposal
to delist the northern populations of the
tidewater goby and the concurrent
proposal to retain the southern
populations as a DPS.

Comment 2: One commenter referred
to the designation of critical habitat for
the tidewater goby and felt we violated
section 4 of the Act by preceding a
listing determination with a critical
habitat designation. The commenter felt
the outcome of this proposed delisting
rule was predetermined by the critical
habitat designation, violating the APA
and the Endangered Species Act.

Our Response: The critical habitat
designation the commenter refers to (65
FR 69693) is not a designation of critical
habitat for a southern California DPS of
the tidewater goby. The critical habitat
designation is for the tidewater goby
throughout its range. At the time of the
designation, we believed the only areas
essential to the conservation of the
tidewater goby were in southern
California. Therefore, we only
designated critical habitat in southern
California. We issued this designation of
critical habitat as the result of a court
order.

Comment 3: One commenter felt the
proposed action was based on
unpublished data which was not made
available to the public for review.

Our Response: The commenter did
not identify specific data that he felt
were not available for public review.
The proposed action was the subject of
three public comment periods. All the
supporting documentation, including
comments received, were available for
inspection at the Ventura Fish and
Wildlife Office.

Comment 4: One commenter stated
that we must establish objective
recovery criteria before a species can be
delisted. Several commenters suggested
that we ignored the draft tidewater goby
recovery plan in the formulation of the
delisting proposal and that, in so doing,
we contradicted the recommendations
and recovery criteria of the draft plan.
Others recommended retaining the
endangered status of the tidewater goby
and focusing our efforts on finalizing
and implementing the draft tidewater
goby recovery plan.

Our Response: Species can be delisted
for any one of three reasons: (1) The
species is extinct; (2) the species has
recovered; or (3) the original data for
listing, or the interpretation of those
data, are in error (50 CFR 424.11(d)). In
the first and third cases, we would not
necessarily have recovery criteria by
which to gauge delisting. Our delisting
proposal for the tidewater goby was
published because we felt that the
original data or their interpretation were

in error (see also the notice reopening
the comment period for the third time,
66 FR 345).

We wish to clarify that, while a
preliminary draft recovery plan for the
tidewater goby has been circulated
among tidewater goby experts, we have
not approved a draft recovery plan. The
preliminary draft plan was never
published and made available to the
public for comment. Because they have
not yet been published in an official
draft recovery plan available for public
comment, the recommendations and
recovery criteria in the preliminary draft
recovery plan are not our official
guidance. We agree that the most
appropriate course of action, given our
withdrawal of this proposed delisting, is
to proceed with the recovery planning
process for the tidewater goby.

Comment 5: One commenter felt that
monitoring for the tidewater goby is
required if it is delisted.

Our Response: According to the Act,
monitoring is required for a delisted
species only if the species was delisted
due to recovery. We had proposed
delisting of the northern populations of
the tidewater goby based on new
information, not recovery. Furthermore,
we have decided to withdrawal the
proposal to delist the northern
populations.

Comment 6: One commenter
suggested that the proposed delisting
rule violates both the APA and the fifth
amendment of the U.S. Constitution, by
selectively imposing the regulatory
burdens of the Endangered Species Act
on certain landowners, without legal or
scientific authority.

Our Response: We believe we were in
compliance with the APA (see also
responses to comments 1 through 3)
throughout this rulemaking process.
Furthermore, the regulations governing
listing and delisting (50 CFR 424.11(b))
state that listing and delisting of a
species as threatened or endangered are
made “‘solely (emphasis added) on the
basis of the best available scientific and
commercial information regarding a
species’ status, without reference to
possible economic or other impacts of
such a determination.”

Had we decided to finalize the
proposal to retain a southern DPS as
listed, the regulatory situation for
landowners in southern California
would not have changed because
tidewater goby was already listed as
endangered in southern California.
However, we are withdrawing the
proposal to retain a southern California
DPS as listed, along with the
withdrawal of the proposal to delist the
northern populations.

Issue 2: Data Adequacy, Data
Interpretation and Biological Concerns

The following comments and
responses deal with issues related to the
adequacy of the scientific information
used for proposing the delisting and
establishing the southern California
distinct vertebrate population segment.
We received comments that challenged
our assessment of the available
information at the time we proposed
delisting the northern populations of the
tidewater goby, and we received
comments that introduced new
information on the species. Comments
were received on issues such as: the
genetics of the northern and southern
portions of the tidewater goby’s range
(including the determination that
southern California constitutes a DPS),
the number of known tidewater goby
populations and its relevance,
metapopulation theory and population
dynamics, natural recolonization by
marine dispersal of tidewater goby
larvae, salinity tolerance, and
alternative interpretations of the data.

General Comments

Comment 7: A number of commenters
suggested that (1) additional data or
analyses are needed on some aspects of
tidewater goby biology or threats (e.g., 4
years of population data, encompassing
only one dry-wet climate cycle, were
collected since the listing), (2) we had
misinterpreted or omitted existing
scientific data (e.g., misinterpretation of
stringency of habitat requirements), (3)
we failed to provide data, citations, or
references to support numerous
statements, (4) we relied on
unpublished and unreviewed sources,
and (5) we had ignored the professional
opinions of tidewater goby experts.
Most suggested that the entire species
should remain listed. One commenter
felt that the entire species should be
delisted, in part because of Congress’s
charge that we list species ‘“‘sparingly.”

Our Response: We agree that
additional data and analysis would be
valuable, that there are alternate
interpretations of the available data, and
that additional supporting
documentation (i.e., references) would
have strengthened our proposal. The
arguments the commenters presented
regarding the need for additional
analysis, their presentation of
alternative interpretations, and their call
for additional documentation and
reliance on published or peer reviewed
sources have led us to withdraw the
proposed rule to delist the northern
populations of the tidewater goby.
Withdrawing the proposed delisting
makes retention of a southern DPS as
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endangered unnecessary; therefore, we
are also withdrawing the proposal to
retain as listed the southern California
portion of the range as an endangered
DPS. Details of the commenters’
arguments are presented throughout the
remainder of the Summary of Comments
and Recommendations and in the
Summary of Factors Affecting the
Species.

Comment 8: One peer reviewer felt
that the information presented in our
proposal to delist the tidewater goby
populations north of Orange and San
Diego Counties was thorough and well
documented and that the conclusion to
delist the northern populations appears
justified.

Our Response: The bulk of the
argument we received during the
comment periods and the valid
concerns raised regarding the meaning
of the increased population levels
identified indicates that withdrawing
the proposal is appropriate at this time.
Our reasoning is provided throughout
the remainder of the Summary of
Comments and Recommendations and
in the Summary of Factors Affecting the
Species.

Genetic Data and DPS Determination

Comment 9: A number of commenters
questioned the adequacy of the available
genetic data, suggesting that (1)
Crabtree’s (1985) allozyme work had
various limitations, including
geographically sporadic sampling and
low sample sizes, and is not a thorough
population genetic analysis, (2) at the
time of the proposed delisting rule, the
mtDNA analysis was incomplete,
preliminary, and had not yet been
published or peer reviewed, (3) the
sample sizes of the mtDNA analysis
were small (based on 2 to 4 fish per
population), and (4) more study would
be warranted. They were concerned that
the best available genetic data for
tidewater goby did not provide a
credible scientific foundation for
determining that the southern portion of
the range constitutes a DPS. They
suggested more study would allow
analysis of larger sample sizes,
additional tidewater goby populations
and different genetic markers. One
commenter was concerned by the use of
mtDNA, which is maternally inherited;
he advocated the use of biparentally
inherited or paternally inherited
markers. He also commented
extensively on the use of mtDNA
variation in these sorts of decision-
making processes.

Our Response: We are required to use
the best available scientific and
commercial data in making our
decisions. We used the best genetic data

that were available at the time of the
proposed delisting rule. We have relied
upon comments from scientists and the
public to help us evaluate the
sufficiency of these data, and based on
their comments, we have decided to
withdraw the proposal to delist the
northern populations of the tidewater
goby and the proposal to retain a
southern California DPS.

Comment 10: A number of
commenters questioned our
interpretation of the recent genetic data
of Jacobs (cited as D. Jacobs, in litt. 1998
in the proposed delisting). These
commenters suggested that the data do
not support a simple bifurcation into
northern and southern portions of the
range. The commenters felt we did not
consider the differentiation Jacobs
identified within the northern portion of
the range, which suggests there are also
genetically isolated units on a more
local level. One commenter indicated
that the tidewater goby is the “most
genetically subdivided vertebrate with
marine dispersal on the West Coast”
and that its local genetic subdivision
exceeds that which has been used to
differentiate steelhead DPSs along
coastal California. He felt the genetic
evidence supports division of the
tidewater goby’s northern populations
into four or five distinct populations
segments. Another commenter
suggested that Crabtree’s (1985) older
results also indicated significant levels
of genetic differentiation in tidewater
goby.

Our Response: In our proposal to
delist the northern portion of the
tidewater goby range and retain the
listing of the southern portion as a DPS,
we did not include an attempt to
identify all possible distinct population
segments. We felt, at the time of the
proposal, that the threats to the northern
portion of the tidewater goby range did
not warrant its continued listing and
that genetic differences exhibited by
tidewater gobies between the northern
and southern portions of the range were
large enough, along with the geographic
gap in the range, to allow its distinction
as a DPS. We did not intend to imply
that the tidewater gobies in the northern
portion of the range were genetically
uniform. We understand that more
complete genetic data have been
published recently that underscore
genetic differences within the northern
portion of the range. Based on
comments questioning our
interpretation of the population data
and our assumptions regarding
recolonization we have decided to
withdraw the proposal.

Comment 11: One commenter asked
whether it is adequate to use only

molecular genetics data to designate a
tidewater goby DPS. He felt that, while
Jacobs mtDNA data (cited as D. Jacobs,
in litt. 1998 in the proposed delisting)
showed different haplotypes in the
north than in the south, they give no
indication that the divergence is of
evolutionary significance. He suggested
we have no actual evidence that the data
reflect meaningful adaptive
differentiation or the populations are
“evolutionarily significant,” noting that
such judgements are subjective. He felt
the data do not warrant a DPS
determination and, instead of a DPS, he
suggested the southern populations
could simply be considered a
management unit. Such a management
unit could then be the subject of a
management plan to maintain existing
southern tidewater goby populations,
precluding the need to list the tidewater
goby.

Our Response: While we would like
to have specific data reflecting adaptive
differentiation and evolutionary
significance of various portions of the
tidewater goby range, we can only use
information available when making our
decisions. Based on our DPS policy,
published on February 7, 1996 (61 FR
4722), we must evaluate whether the
segment under consideration is discrete
and significant. Genetic data can be
used for either determination. However,
genetic data are only one kind of data
that are typically used; we also evaluate
physical, physiological, ecological, or
behavioral factors in making a
determination. In the case of the
tidewater goby, we used the best
available genetic data (in this case,
mtDNA data), along with information on
the geographic distribution of the
species (i.e., we identified a 126 km (80
mi) geographic gap between the
southern California tidewater gobies and
the next closest extant population) to
determine whether the southern portion
of the range might constitute a DPS.
However, given the comments of many
scientists on the sufficiency of the
available data and on our interpretation
of them, we have decided to withdraw
the proposal to delist the northern
portion of the range and the proposal to
retain as listed a southern California
DPS. Because the species will remain
listed, we cannot consider the southern
portion of the range as a management
unit that might preclude listing.

Comment 12: Several commenters
suggested it was inappropriate to
propose southern California as a DPS.
One felt that, because all tidewater goby
populations are characterized by some
degree of reproductive isolation and
because extensive natural gaps in its
distribution occur, each population can
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be viewed as discrete and significant
under our DPS policy. Identification of
only southern California as discrete and
significant is inherently subjective and
arbitrary. Another felt that we
recognized, de facto, a second DPS
comprised of the remaining northern
populations from Los Angeles County to
Oregon. A northern DPS is defined by
default, with no specific reference to
population structure, population
dynamics, or genetic differences with
this northern DPS. They suggested we
created, by definition, a limited range
and number of southern tidewater goby
populations to support our conclusion
that the southern DPS is endangered.
Conversely, we created, again by
definition, a northern tidewater goby
population that is not endangered
because of its much larger range and
number of populations.

Our Response: We acknowledge that
the proposed establishment of a
southern DPS would create an area of
multiple populations in the north that
could be treated as a DPS. We believe
our proposal was in compliance with
our DPS policy (61 FR 4722). However,
based on the arguments of numerous
scientific commenters, we have decided
to withdraw the proposal to delist the
northern populations of the tidewater
goby. This decision makes it
unnecessary to pursue further the
retention of an endangered DPS in
southern California; therefore, we are
withdrawing that proposal as well.

Number of Tidewater Goby Locations

Comment 13: A number of
commenters noted that one of the main
reasons for the proposed delisting was
that tidewater gobies actually occur in
more locations than known at the time
of listing. One commenter stated that it
was not uncommon to discover new
populations once a species is listed
because focused, systematic surveys are
conducted. Most who commented on
the discovery of new populations were
concerned that we merely counted the
number of extant tidewater goby
populations, failing to evaluate the size,
trend, threats, and viability of newly
documented populations. They felt we
considered all populations equally
important, rather than evaluating
whether the populations are small and
marginal or large and likely to persist
over longer time periods. Several
commenters felt many of the recently
documented tidewater goby populations
were small and vulnerable to
extirpation. One commenter considers
only about 50 tidewater goby
populations likely to persist for the long
term. Others attempted similar
calculations or noted they could not

understand (or disagreed with) our
estimates of the number of extant
populations and what percentage of
tidewater goby populations had been
extirpated (i.e., our estimates were
inconsistent with their data or
knowledge of the tidewater goby’s
status). One commenter noted we had
not attempted to take into account the
possibility that un-sampled populations
had been extirpated. One commenter
noted that, although many “new
populations” occur in a series of small
estuaries in a mostly undeveloped area
of Santa Barbara County and probably
have a fairly high probability of
persistence, this is not likely to be the
general case in California where many
tidewater goby populations are more
isolated.

Our Response: We agree that not all
populations contribute equally to the
long-term persistence of a species. We
relied heavily on the documentation of
new populations as a rationale for our
delisting proposal. One of the major
reasons we have decided to withdraw
this proposal is the convincing case
made by numerous commenters that
further information is needed to
evaluate new locations.

Comment 14: One comment letter,
received during the third comment
period in early 2001, noted that a
number of the “new” populations had
not been surveyed for years and that
some of those that were surveyed no
longer contained tidewater goby
populations. Consequently, they were
concerned we are relying on outdated
population data.

Our Response: At the time of the
proposed delisting rule, we used the
best available information to evaluate
the presence or absence of new
populations. Clearly, as time goes by,
the situation can change. As noted
above, we agree that further evaluation
of the new locations is prudent.

Metapopulation Theory and Population
Dynamics

Comment 15: Several commenters
were concerned that the proposed
delisting rule did not consider current
understanding about metapopulation or
“source-sink” dynamics in evaluating
the likelihood of tidewater goby
persistence. The long-term persistence
of a metapopulation is complex,
depending on specific habitat
conditions, the spatial arrangement of
habitats, environmental fluctuations,
local population dynamics, dispersal
probabilities, and other factors, many of
which are site-specific. A number of
commenters expressed their opinions
that tidewater goby populations likely
exhibit “source-sink” dynamics, where

not all local populations contribute to
the overall persistence of the
metapopulation. They suggested that
larger populations contribute
individuals to smaller sites that are not,
by themselves, sustainable. One
commenter estimated that less than 50
percent of tidewater goby populations
can be considered “‘sources,” and 30 to
50 percent are either extirpated or
“sinks.” Another stated that the
additional twenty or so populations we
reported since the 1994 listing are
probably intermittent populations that
could be sinks for the species as a
whole, suggesting that the extinction
risk is higher than we indicated in the
proposed delisting rule. One commenter
presented a very preliminary
metapopulation viability analysis.

Our Response: Given the comments
we received, we agree that we did not
fully evaluate (1) metapopulation
dynamics in the long-term persistence
of local populations of tidewater gobies
and (2) whether or not some local
populations might behave as “sinks” for
tidewater gobies from other populations.
We agree with the commenters that such
considerations are important in
evaluating the likelihood of persistence
of the tidewater goby. Comments on this
topic contributed to our decision to
withdraw the proposed delisting.

Comment 16: One peer reviewer
noted that true metapopulations are
exceedingly rare in nature and that
other spatially structured models may
be more appropriate for the tidewater
goby. He would not advise using a
“true” metapopulation model.

Our Response: We cannot evaluate
whether the other commenters were
referring to “true” metapopulations or
whether they were using the terms more
loosely, as often occurs. We agree that
tidewater goby dynamics should
probably be evaluated using the most
appropriate of the more complex models
that deal with population dynamics.

Natural Recolonization

Comment 17: Our delisting proposal
relied heavily on our conclusion that
the tidewater goby has a greater ability
than previously thought to recolonize
habitat from which it is temporarily
absent. We felt that such ability was
associated with an increased likelihood
the species would persist. Many
commenters disagreed with this
interpretation, suggesting strongly that
we had overestimated the tidewater
goby’s potential for recolonization. A
number stated that (1) the tidewater
goby’s ability to recolonize habitats is
limited, (2) it is not known to occur
beyond 10 km (6 mi) from source
populations, (3) the tidewater goby has
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a weak swimming ability for long
distances and against the currents of an
estuarine system, and (4) because of
prevailing currents, recolonization is
most likely to occur to the south rather
than the north. Many noted
recolonization is much less likely in
areas where populations are more
widely separated, have geographic
barriers, or where there is no nearby
population to the north, as occurs in a
number of areas. One commenter
suggested that delisting the northern
populations of tidewater goby is
particularly problematic given the
apparent one-way movement
southward, going with the prevailing
southerly ocean currents. In one study
cited by a commenter, a high rate of
extinction appeared to be related to a
low rate of recolonization from outside
sources. Another commenter noted that
just because some recolonization occurs
does not mean recolonization rates are
sufficient to maintain a tidewater goby
metapopulation. In contrast, one
commenter suggested that some,
perhaps many, of the new populations
discovered following the drought were
due to recolonization from adjacent
areas where tidewater gobies remained,
although he thought it would occur over
a relatively short distance and might not
always be possible (e.g., if a lagoon
mouth does not open).

Our Response: Of the 45 total
responses from commenters, 20 were
identified with tidewater goby experts
(multiple responses from some
commenters) and a majority of these
indicated that we overestimated the
likelihood of natural recolonization of
tidewater goby over any substantial
distance. We are convinced by the
commenters’ arguments that additional
time is needed to assess whether natural
recolonization is as frequent as we
assumed in the proposed delisting rule.
Our delisting proposal relied heavily on
our conclusion that recolonization was
more frequent than previously thought.
One of the major reasons we have
decided to withdraw the proposal is the
commenters’ convincing case that an
alternative interpretation may be more
appropriate.

Comment 18: One commenter
suggested that we consider tidewater
goby recolonization in the context of a
long-term tidewater goby recovery plan.
One peer reviewer strongly
recommended additional study to
document if natural recolonization is
actually occurring between localities
where the tidewater goby exists. The
peer reviewer and one commenter noted
the delisting rule presented no
alternatives to natural recolonization to
explain presence/absence data. One

alternative to our recolonization
hypothesis is that local populations
periodically experience very low
abundances under very unfavorable
environmental conditions, and then,
when conditions become favorable,
repopulate through local reproduction
(rather than from recolonization from
another locality). Repopulation through
local reproduction, along with little
migration, could lead to losses of
genetic diversity in local populations
through bottleneck effects. The peer
reviewer suggested approaches to
evaluate whether this local reproduction
hypothesis is correct.

Our Response: We agree that further
study would be beneficial and that such
a study would be appropriate as part of
a tidewater goby recovery plan. In
addition, we have added a brief
discussion of susceptibility of small
populations to extirpation from random
demographic, environmental and/or
genetic events to Factor E of the
Summary of Factors Affecting the
Species.

Comment 19: We stated that a lack of
collection efforts at appropriate times
may explain the absence of well
authenticated records of the tidewater
goby from marine environments outside
of enclosed coastal lagoons and
estuaries. If such collections had been
made, we implied, tidewater gobies
might have been found, providing
evidence of marine movements
consistent with natural recolonization.
One commenter stated that this
argument selectively employs absence
of evidence. Another noted that some
survey work has actually been done by
Larry Allen of California State
University, Northridge, and by James
Allen, of Marine Environmental
Consultants. The commenter noted that,
based on their negative survey results, it
is clear that marine incursions by
tidewater gobies are very rare and
involve very few fish.

Our Response: As noted above, there
are other equally plausible
interpretations of the data. Accordingly,
we have reconsidered our rationale
regarding recolonization.

Comment 20: Several commenters
noted that a new research paper was
published, since the time of the
proposed delisting, that bears on the
issue of recolonization as well as
metapopulation dynamics.

Our Response: An unpublished draft
of this manuscript was used in the
preparation of the proposed delisting
rule, cited as Lafferty et al. in prep. The
work has now been published and is
cited in this notice as Lafferty et al.
1999.

Salinity Tolerance

Comment 21: In the proposed
delisting rule, we reasoned that the
tidewater goby’s tolerance of relatively
high salinities indicated their potential
for successful marine dispersal and
recolonization of unoccupied habitat.
Many commenters strongly disagreed
with our interpretation. One peer
reviewer noted that demonstrating
laboratory survival in high salinities is
not equivalent to showing migration
through high salinity habitats is likely.
He suggested that it is necessary to show
documented movement of tidewater
gobies from one estuary to another,
either directly through tag and recapture
studies, or indirectly through targeted
genetic studies to show that
recolonization occurs. Commenters
noted that tidewater gobies prefer low
salinities, that the species is most
widespread and abundant in low
salinity conditions, and that the species
is much more restricted in saltier
systems. Some gave site-specific
examples to support their assertions.
For example, Devereux Lagoon, which
becomes hypersaline, no longer
supports tidewater goby. In addition,
the proposed delisting did not discuss
long-term effects of high salinity on
reproductive behavior, feeding or
successful rearing of juveniles.

Our Response: As noted above, the
commenters arguments regarding the
likelihood of recolonization are
compelling, and we are convinced that
additional information is necessary to
determine whether natural
recolonization is as frequent as we
assumed in the proposed delisting rule.
We also agree that tolerance to high
salinity does not necessarily indicate
that natural recolonization occurs or is
likely. Our proposed delisting relied
heavily on our conclusion that
recolonization was more frequent than
previously thought. One of the major
reasons we have decided to withdraw
the proposal is the commenters’
convincing case that an alternative
conclusion may be more appropriate.

Morro Bay Collection

Comment 22: We reopened the
comment period for the first time in
response to new information that
putative tidewater goby larvae had been
collected in Morro Bay. The new
information came from sampling done
by Tenera Associates (G. McLaughlin,
U.S. Fish and Wildlife Service, in Iitt.
undated; Tenera, in litt. undated). We
asked the public to provide input on
how the collection might influence our
interpretation of the frequency of
marine dispersal by tidewater gobies. A
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number of commenters responded, and
none felt that the collection should
change our interpretation of the
tidewater goby’s recolonization
potential. One commenter suggested
that, even if new information indicated
substantial numbers of tidewater gobies
were found in nearshore marine waters,
it does not change the fact that their
colonization of new habitats is an
uncommon event that occurs close to
the source population. Several noted
that the collection was made within
Morro Bay and not in the open water,
where there were also sampling stations.
One commenter stated that the
appearance of tidewater goby larvae in
Morro Bay does not indicate the species
has recovered. In addition, several noted
that the species identification was not
certain. In fact, later genetic analysis
showed the specimens were not
tidewater gobies.

Our Response: Genetic data,
mentioned by commenters, indicate that
the specimens collected during
sampling by Tenera Associates were
not, in fact, tidewater gobies. Since the
specimens were not tidewater gobies,
the new collection data are not relevant
to the frequency of marine dispersal by
tidewater gobies. As noted above, we
find that the commenters arguments
regarding the potential for tidewater
goby recolonization provide a
convincing case for more study. One of
the major reasons we have decided to
withdraw the proposal is the
commenters’ arguments that the
proposed rule overstated the
recolonization ability of the tidewater
goby merit consideration.

Issue 3: Threats to the Tidewater Goby

The following comments and
responses are related to our evaluation
of threats to the tidewater goby. Some
comments provided new information;
where applicable, this new information
was incorporated into this withdrawal
notice.

Comment 23: Several commenters
objected to our characterization of the
tidewater goby’s status relative to
environmental regulations, coastal
development, and habitat loss and
modification north of Orange and San
Diego Counties. They pointed out that
we offered no evidence to support our
contention that environmental
regulations have appreciably reduced
the potential for substantial habitat loss
and modification. Rather, we inferred
the conclusion from the relatively small
number of known population
extirpations since the implementation of
major environmental programs in the
early 1970s. In fact, the commenters
note, the other environmental regulatory

mechanisms are most effective in
conjunction with the Act, and some
local agencies have already discounted
the significance of potential effects to
the tidewater goby based on the
proposed delisting.

Our Response: We are required to use
the best available scientific and
commercial data in making our
decisions. We are unaware of any
studies demonstrating the adequacy or
inadequacy of environmental
regulations enacted since the 1970’s. We
agree that documentation of this would
be useful. See additional discussion in
Factor D below in the Summary of
Factors Affecting the Species.

Comment 24: Several commenters felt
that we did not adequately, or
accurately, assess the current and future
threats to the tidewater goby, including
the threat to tidewater goby populations
from coastal and upstream development
projects, the threat of predation and
competition by nonnative species, and
the cumulative effects of threats in
combination. One of these commenters
noted that smaller wetlands, which can
be “stepping stones’” between larger
tidewater goby habitats, are vulnerable
to random events such as drought. On
the other hand, larger wetlands tend to
be susceptible to human activities.

Our Response: We agree that further
analysis of the impacts of coastal and
upstream development projects, the
threat of predation and competition by
nonnative species, and the cumulative
effects of threats in combination is
needed (see also comment 25 below).

Comment 25: A number of
commenters stated that we were
inconsistent in our evaluation of the
northern versus southern portions of the
tidewater goby range, suggesting that
northern and southern populations of
tidewater goby face the same threats
from development, bridge and highway
maintenance projects, dredging projects,
artificial breaching, and inadequate
regulatory mechanisms. Several
commenters questioned our speculation
that tidewater goby biology may differ
in the southern portion of the range, a
speculation used, in part, as a rationale
for north-south distinctions in the rule.
One commenter noted that we had
failed to identify any substantive
differences in population demographics,
habitat variation, and response to
disturbance between northern and
southern tidewater gobies.

Our Response: We have addressed
threats to the tidewater goby range-wide
in the Summary of Factors Affecting the
Species below. To the extent that threats
remain, it appears that the distinctions
between threats to the northern and
southern portions of the tidewater goby

range may be less pronounced than we
previously believed. Furthermore, there
currently appears to be little evidence
that northern and southern tidewater
gobies differ in biology.

Comment 26: One commenter
supporting the proposed delisting of
tidewater goby asked whether tidewater
gobies in the northern part of the range
are threatened or endangered with
extinction. He stated that whether or not
the local populations in the northern
range have limited gene flow among
them does not address the basic
question of whether the species, as a
whole, is endangered. He suggested that
new data obtained by Dr. Jacobs
(presumably since the delisting proposal
was published) only reveal insights to
the genetic structure of the species’
populations.

Our Response: We agree that Dr.
Jacobs’s data do not address the status
of the tidewater goby in the north. As
discussed below in the Summary of
Factors Affecting the Species and in the
other comments and responses in this
section, we believe it is prudent to
withdraw the proposal to delist the
northern populations. Our decision is
based primarily on scientific comments
received during the three comment
periods questioning the conclusions we
drew based on the population increases.
Specifically, the commenters felt we
overemphasized the importance of the
discovery of new tidewater goby
populations and overstated the
recolonization ability of the tidewater
goby. The alternate interpretations of
the data presented by the commenters
have led us to believe that additional
time is necessary to fully understand the
dynamic of tidewater goby populations.

Comment 27: One commenter
suggested that one wet-dry climate cycle
is insufficient to evaluate the resiliency
of tidewater goby populations.

Our Response: We agree that data
from one wet and dry cycle is subject to
multiple interpretations—none of which
is conclusive. We discuss the effects of
drought in Factor E of the Summary of
Factors Affecting the Species.

Issue 4: Site-Specific Comments

The following comments and
responses involve site-specific issues.
Most site-specific issues were
incorporated into the withdrawal, as
appropriate. Two are addressed
specifically below.

Comment 28: The Marine Corps Base,
Camp Pendleton, provided comments
that the proposed southern DPS exists
in its entirety on Camp Pendleton and
that it is not endangered. They provided
specific information to support this
contention, including an increase in
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tidewater goby populations from three
to eight and expansion or recolonization
of all available tidewater goby habitat.
They felt that (1) considering the
southern DPS to be endangered is
inconsistent with our 1995 Biological
Opinion for Riparian and Estuarine/
Beach Ecosystems on Camp Pendleton
which set a recovery goal of six
tidewater goby populations in six of the
eight estuaries on the base, (2) we failed
to consider and evaluate Camp
Pendleton’s natural resource
management plans and efforts, and (3)
the proposed southern DPS should be
viewed as viable and self-sustaining,
and not nearing extinction.

Our Response: There were 13 historic
locations of tidewater goby in Orange
and San Diego counties, of which 8 are
intermittently extant on Camp
Pendleton. All eight localities are
relatively pristine coastal wetlands and
are all crossed or just downstream of
Interstate 5 and the coastal railway.
They are, from north to south, San
Mateo Creek, San Onofre Creek, Las
Flores Creek, Hidden Creek, Aliso
Creek, French Creek, Cockleburr Creek,
and the Santa Margarita River.

Currently all locations are occupied
on Camp Pendleton except French
Creek and the Santa Margarita River. As
recently as 1991, the number of
occupied tidewater goby localities was
only three (Swift and Holland 1998, D.
Holland, in litt. 1999). Based on survey
information, San Onofre Lagoon and Los
Flores have been consistently occupied
since 1987 (Camp Pendleton INRMP,
2001).

In 1995, the Service issued a
programmatic biological opinion on the
“Programmatic Activities and
Conservation Plans in Riparian and
Estuarine/Beach Ecosystems on Marine
Corps Base, Camp Pendleton,”
including an Estuarine/Beach
Ecosystems Conservation Plan (U.S.
Fish and Wildlife Service, Biological
Opinion 1-6-95-F 02, 1995). The
reasonable and prudent measures of the
biological opinion require the Marines
to adopt and implement the Estuarine/
Beach Ecosystem Conservation Plan.

The Estuarine/Beach Ecosystem
Conservation Plan is structured to
minimize the effects to listed species
resulting from potential impacts
associated with ongoing and future
training, maintenance, recreation, and
construction activities. The Marines
have the authority to carry out the
measures in the plan, and because the
terms and conditions are mandatory,
there are assurances that the
Conservation Plan will be implemented.
While the Conservation Plan focuses
primarily on avian species and does

address the tidewater goby generally, it
does not contain specific biological
objectives, recovery criteria, or recovery
goals for the tidewater goby. While an
internal draft recovery plan for the
tidewater goby had been informally
released in 1996, we have not
formalized and published a draft or final
recovery plan for the species that
establishes recovery criteria and goals
for delisting.

In 2001, Camp Pendleton completed
an Integrated Natural Resource
Management Plan (INRMP) for the Base
that addresses the tidewater goby.
However, the INRMP, does not provide
conservation and management measures
for the tidewater goby beyond those
indicated in the Conservation Plan.

In addition, other conditions related
to the recent drought conditions in
southern California and the presence of
non-native predators have threatened
tidewater goby populations. For
example, Hidden Creek appears to have
perennial water flow but may become so
hypersaline in a severe drought as to be
unsuitable for any fish species (Swift
and Holland 1998). Aliso Creek, French
Creek, and Cockleburr Creek are all
relatively ephemeral and have not
supported tidewater gobies in times of
drought. The Santa Margarita River
seemed to contain a large stable
population until 1991, but tidewater
gobies disappeared in 1991, shortly after
the nonnative yellowfin goby became
abundant in the estuary.

Overall, taking into consideration the
measures in the Conservation Plan for
the tidewater goby, the continued
threats to the species and its habitat,
and the species’ intermittent occupancy
in the drainages on Camp Pendleton as
discussed above, we believe that the
populations of tidewater goby on Camp
Pendleton still require the protection
afforded it under the Act.

Comment 29: The proposed delisting
rule overstates the impact of the Foothill
(South) Transportation Corridor.

Our Response: The proposed “CP
alignment” of the Foothill
Transportation Corridor South (FTCS),
if constructed, has the potential to
negatively impact the tidewater goby,
specifically in San Mateo and San
Onofre Creeks (Michael Brandman and
Associates 1998). The lagoons at the
mouth of San Mateo and San Onofre
Creeks are occupied by tidewater gobies,
and these two lagoons are capable of
supporting large tidewater goby
populations from several thousand to
approximately 70,000 tidewater gobies
(Swift and Holland 1998). These two
populations, along with Las Flores
Creek, are the largest and most
persistent in the region and are thought

to serve as source populations for
dispersal into the ephemeral estuaries
and streams in the area. Thus, these
populations are important to the
recovery of the tidewater goby.

A preliminary investigation of the
impacts to tidewater gobies from the CP
alignment found that adverse impacts
would be less than significant after
mitigation (Michael Brandman and
Associates 1998). However, mitigation
proposals have not been included as
part of the project description, and the
alternatives for this project are still
being developed for an Environmental
Impact Statement. Absent complete
mitigation being incorporated into the
project, the FTCS CP alignment may
have both short-term and long-term
impacts to tidewater gobies in the San
Mateo Creek and San Onofre Creek
drainage and accompanying watershed
(Michael Brandman and Associates
1998). Short-term impacts could include
mortality and temporary loss of habitat
for breeding, feeding, and sheltering due
to blockage or diversion of water flow,
increased siltation from the required
earthen cut and fill, and the disturbance
of low oxygen sediments. Long-term
impacts could include: the alteration of
the hydrologic regime, primarily in
changes to flow regimes, temperature
patterns, and sediment movement
characteristics of the streams; loss of
habitat for breeding, feeding, and
sheltering due to siltation; and
deterioration in water quality of the
streams from the input of heavy metals
and other contaminants. These types of
changes to the abiotic elements of a
stream are often associated with
corresponding changes to the
ichthyofauna (fish species assemblage
within a region). Generally, this kind of
disturbance results in an increase of
exotic fish species to the detriment of
the indigenous (native) ichthyofauna
(Moyle and Light 1996). Currently,
projects in coastal streams are regulated
by the California Environmental Quality
Act (CEQA), the State of California’s
streambed alteration permit program,
the Army Corps of Engineers 404
permits and California’s delegated
authorities under the Clean Water Act
which regulates stormwater runoff from
highways and during construction.
While such effects as are enumerated
are possible, they may be remediated in
whole or in part by these regulatory
controls prior to project approval and
construction.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Act and
regulations implementing the listing
provisions of the Act (50 CFR part 424)
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set forth the procedures for adding
species to the Federal list of threatened
and endangered species. We must
consider the five factors described in
section 4(a)(1) of the Act when
determining whether any species is an
endangered or threatened species. These
factors and their application to our
decision to withdraw the proposal to
delist the tidewater goby are described
below:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.

Coastal development and habitat
modification/loss. The final rule listing
the tidewater goby indicated that coastal
development projects that result in the
loss of coastal saltmarsh habitat were
the major threat adversely affecting the
tidewater goby. Our delisting proposal,
on the other hand, stated that north of
Orange and San Diego Counties such
projects, including dredging of
waterways for navigation and harbors
and road construction that severed the
connections of marshes with the Pacific
Ocean, were responsible for historical
loss of tidewater goby populations.
Having reevaluated the number of
tidewater goby extirpations resulting
from coastal development and habitat
modification and loss, we stated that the
potential for the significant habitat loss
and modification that occurred
historically has been substantially
reduced in the northern portion of the
tidewater goby range. We postulated
that this was largely due to the
implementation of key environmental
regulation required by the Clean Water
Act, Coastal Zone Management Act, and
related California environmental
statutes. We cited only five permanent
extirpations resulting from destruction
or modification of habitat since the
initial promulgation of environmental
regulations in the early 1970s.

In Orange and San Diego Counties, we
identified several recent human
activities that may have adversely
affected the tidewater goby. We
specifically discussed activities at San
Onofre Creek Lagoon and San Mateo
Creek Lagoon. We thought both of these
locations might be important sources of
dispersing tidewater gobies, appearing
to be two of the three most stable
populations in the area. We felt that
population losses or reductions of the
San Onofre and San Mateo tidewater
goby populations were very serious and
illustrated ongoing adverse impacts of
earthmoving activities in and around
creeks and lagoons in the southern
portion of the tidewater goby range.

As noted above in the Summary of
Comments and Recommendations,
several commenters objected to our

characterization of the tidewater goby’s
status relative to coastal development
and habitat loss and modification north
of Orange and San Diego Counties. They
state that we inferred that
environmental regulations have
substantially reduced the potential for
habitat loss and modification from the
relatively small number of known
population extirpations since the
implementation of major environmental
programs in the early 1970s (J. Buse,
Environmental Defense Center, in litt.
1999, M. Capelli, in litt. 1999). Review
of pending development projects within
the California Coastal Zone indicates
that development pressure continues
(M. Capelli, in litt. 1999) and economic
signs point to dramatic human
population increases in California in the
near future, greatly increasing
infrastructure needs that could impact
coastal watersheds and drainages (Swift,
Emeritus, Section of Fishes, Natural
History Museum of Los Angeles County,
California, in Iitt. 2001). Some counties,
such as San Luis Obispo, are expected
to expand by 175 percent by 2010,
potentially having significant impacts
on tidewater goby habitat (S. Christie,
Environmental Center of San Luis
Obispo, in litt. 1999). Human-made
impacts, combined with the effects of
drought, could lead to a situation in
which a marginal tidewater goby
population may not recover from the
drought as we would predict based on
their life history (Hight, California
Department of Fish and Game, in litt.
2001). The tidewater goby’s estuarine
and coastal lagoon habitats are
potentially the most highly altered
aquatic environments in the state. They
are threatened by the impacts from
coastal development projects and urban
development, and these threats are
likely to continue into the near future.
Research has shown a pronounced trend
toward extirpation when a cyclic
species encounters drastic
anthropogenic disturbance (M.
Marchetti, California State University,
Chico, in litt. 2001).

Water diversions and groundwater
overdrafting. The final listing rule stated
that upstream water diversions and
groundwater overdrafting may adversely
affect the tidewater goby by altering
downstream flows. This alteration
would diminish the extent of marsh
habitats that historically occurred at the
mouths of most rivers and creeks and
potentially affect the species’ breeding
and foraging activities. The rule further
suggested that alterations of flows
upstream of coastal lagoons resulting in
changes in downstream salinity regimes
might affect the tidewater goby due to

its presumed narrow salinity tolerances.
The delisting proposal, on the other
hand, noted that the San Antonio Creek
in Santa Barbara County, which was
used as an example of the adverse
effects of groundwater overdrafting, was
occupied by tidewater gobies in 1995
(but C. Swift, in litt. 1999 suggests the
proposed delisting rule was in error and
should have referred to Santa Rosa
Creek).

Scientists who commented on the
proposed delisting pointed out that
extirpation is not the only effect we
ought to be concerned about. Effects
short of complete extirpation should be
considered as well. For example,
population size and stability are
important considerations, as is the
combination of human influences and
natural perturbations (M. Capelli, in litt.
1999). In fact, the final listing rule also
noted that negative impacts of water
diversions and alterations of flows may
extend to breeding and foraging
activities.

The delisting proposal also included
a lengthy discussion of the salinity
tolerances of tidewater gobies,
suggesting that the tidewater goby
appears tolerant of a broad range of
salinity conditions and implying,
therefore, that salinity changes due to
upstream flow alterations would not
have adverse effects on the tidewater
gobies. Some scientists commenting on
the proposed delisting suggested that we
confused salinity tolerance with the
natural preference of tidewater gobies
for mildly brackish water (M. Capelli, in
Iitt. 1999, T. Frink, American Fisheries
Society, in litt. 1999, R. Swenson, The
Nature Conservancy, in litt. 1999). Most
researchers have found that the species
is most widespread and abundant in
low salinity conditions, and much more
restricted in saltier systems (T. Frink, in
litt. 1999; R. Swenson, in litt. 1999). The
proposed delisting rule cites only
simple extreme saline water
experiments; one commenter questioned
the long-term effects of saline
conditions on critical reproductive
behavior, feeding, or the successful
rearing of juveniles (M. Capelli, in litt.
1999). Furthermore, the response to
salinity of benthic invertebrates on
which tidewater gobies feed may also be
critical in evaluating the long-term
response of tidewater gobies to high
salinities (T. Frink, in Iitt. 1999; R.
Swenson, in Iitt. 1999).

Channelization. The final listing rule
noted that channelization of rivers
inhabited by the tidewater goby
threatens the species because of the
scouring effects of high winter flows in
the restricted channels and the lack of
protective habitat. The delisting
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proposal stated that, with the exception
of Waddell Creek, Santa Cruz County,
we were unable to identify population
extirpation due to channelization and
that in Waddell Creek, tidewater gobies
were reestablished in 1991.

Some scientists who commented on
the proposed delisting disagreed with
both our characterization of the threat
from channelization and our
characterization of the situation at
Waddell Creek. The effect of
channelization is not limited to the
increased probability of tidewater gobies
being swept into marine environments
and to lack of refugia but also includes
direct loss of habitat area and increased
rate of urban runoff (M. Capelli, in litt.
1999). Additionally, the significance of
reestablishment in Waddell Creek is
questionable because it has not been
demonstrated that tidewater gobies were
extirpated there or whether instead they
were depressed to the point of not being
detectable (M. Capelli, in Iitt. 1999) and
because they likely have been
eliminated again from the lagoon (C.
Swift, in litt. 1999). Finally, one
scientist pointed out that, even if
tidewater gobies had recolonized, it is
not appropriate to extrapolate that
finding to all localities (M. Capelli, in
litt. 1999).

Cattle and feral pigs. The final listing
rule identified cattle grazing and feral
pig activity as threats to the tidewater
goby, stating that these activities have
resulted in increased sedimentation of
coastal lagoons and riparian habitats,
removal of vegetative cover, increased
ambient water temperatures, and
elimination of plunge pools and
collapsed undercut banks used by
tidewater gobies. The proposed delisting
rule, on the other hand, argued that
many lagoons receiving agricultural and
sewage effluents are occupied by
tidewater gobies and they are the most
abundant fish species present (e.g., in
Santa Barbara County lagoons (Ambrose
et al. 1993)). Tidewater gobies were also
found in high numbers in areas with
low levels of dissolved oxygen (0.2-1.7
mg/1) (Worcester 1992, Swift et al.
1997). We concluded, therefore, that the
tidewater goby appears to be tolerant of
agricultural and sewage effluents as well
as a wide range of dissolved oxygen
levels.

Commenters noted that sedimentation
and erosion has also been caused by
vineyard conversions in some areas (P.
Ashley, in litt. 1999; S. Christie, in litt.
1999). Scientists who commented on the
proposal stated that our analysis is
insufficient because we have not
assessed how many populations persist
when subject to siltation and topsoil
runoff (D. Holland, in litt. 1999).

Presence of tidewater gobies in a
particular situation does not mean that
tidewater gobies are doing well (P.
Ashley, biologist, in litt. 1999; C. Swift,
in litt. 1999). They believe that despite
tidewater gobies being present, and even
abundant, siltation and topsoil runoff
and waste discharge may still influence
tidewater goby declines and future
viability of tidewater gobies and may be
important because of other potential
effects (e.g., effects of waste discharges
on tidewater goby food supply) (M.
Capelli, in Iitt. 1999).

Numbers of populations/resiliency/
recolonization. In the final listing rule,
we stated that extirpated localities had
left remaining tidewater goby
populations so widely separated that we
felt recolonization was unlikely. Many
lagoons inhabited by tidewater gobies
were small and widely separated.
According to Swift et al. (1990), only
eight extant localities, all north of San
Francisco Bay, contained populations
considered both large enough and free
enough from habitat degradation to be
safe for the immediate future. The
remaining lagoons were so small or
modified that tidewater goby
populations were restricted in
distribution and vulnerable to
elimination (Swift et al. 1989, 1990).

In the proposed delisting rule, we
stated that new information and
analyses showed that the tidewater goby
is very well adapted to the climatically
dynamic system in which it evolved and
that intermittent occupancy of some
sites was a normal aspect of the species
biology (Swift et al. 1994, 1997; Lafferty
et al. 1999 (cited in proposed delisting
as in prep.)). We noted that at the end
of the 1987-1992 drought at least 14
populations thought to be extirpated
were found to be extant. In addition to
these 14 sites, following a return to
normal or above average rainfall,
tidewater gobies were found in
approximately 20 other sites. Our
interpretation of this information was
that recolonization is possible, and in
fact, is a normal process following
habitat variation due to climatic
fluctuation (Swift et al. 1994, 1997;
Lafferty et al. 1999 (cited in proposed
delisting as in prep.)). We determined
that the continued survival of tidewater
goby populations, after the drought of
the late 1980s and early 1990s,
indicated we were incorrect in
concluding that most tidewater goby
populations were extremely vulnerable
to extirpation. However, based on the
comments we received, we believe it is
appropriate to review our
interpretations of (1) the meaning of
additional tidewater goby locations, and
(2) the likelihood of tidewater gobies

recolonizing temporarily unoccupied
sites. These two premises were
fundamental to our rationale to propose
delisting the northern populations of the
tidewater goby; each is discussed briefly
below.

The commenters’ arguments that a
simple enumeration of locations where
tidewater gobies have been identified is
not sufficient to evaluate the
vulnerability of this species have merit.
Information on population sizes, trends
and/or viabilities is needed to
accurately assess whether the species or
individual populations are likely to
persist (M. Capelli, in litt. 1999; D.
Holland, in litt. 1999; J. Smith, San Jose
State University, San Jose, California, in
litt. 1999; C. Swift, in litt. 2001). A
number of scientists noted that not all
local tidewater goby populations
contribute equally to the overall
persistence of the species. The
additional populations reported since
the 1994 listing are likely to be sink
populations, smaller sites that receive
individuals from larger sites, and are not
by themselves sustainable (C. Swift, in
litt. 1999; R. Swenson, The Nature
Conservancy, in litt. 2001). Therefore,
evaluating the vulnerability of the
tidewater goby will likely require an
understanding of the interaction among
populations or a demonstration of their
persistence or repeat recolonization (i.e.,
metapopulation structure, source-sink
dynamics, other spatial structure) (R.
Ambrose, University of California, Los
Angeles, in litt. 1999; C. Swift, in litt.
1999, 2001; R. Swenson, in litt. 2001).
As noted by Richard Ambrose (in litt.
1999), the long-term persistence of a
metapopulation depends on numerous
factors, including specific habitat
conditions, the spatial arrangement of
habitats, environmental fluctuations,
local population dynamics, dispersal
probabilities, and other site-specific
factors. In the proposed delisting, we
did not evaluate the likelihood of
tidewater goby persistence in terms of
this complexity, and we feel that it is
worthy of further consideration.

A second reason we proposed to
delist the northern populations of the
tidewater goby was because we felt that
the tidewater goby’s ability to recolonize
temporarily unoccupied habitat was
greater than we had previously thought.
We felt that such ability was associated
with an increased likelihood that the
species would persist. As evidence that
recolonization occurred, we noted the
reappearance of tidewater gobies after
cessation of the drought and tidewater
goby salinity tolerance. However,
recolonization is not the only possible
explanation for the reappearance of
tidewater gobies after the drought (e.g.,
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M. Capelli, in litt. 1999; T. Turner,
University of New Mexico, in Iitt. 2001).
In addition, salinity tolerance,
particularly as determined in laboratory
experiments, does not necessarily
indicate that tidewater gobies will travel
through the marine environment to
recolonize temporarily unoccupied sites
(M. Capelli, in litt. 1999; T. Frink, in litt.
1999; R. Swenson, in litt. 1999; T.
Turner, in litt. 2001). We believe, based
on the evidence presented by the
commenters, that the tidewater goby’s
potential for recolonization may be
lower than we believed at the time of
the proposed delisting rule (see also
comments 15 to 20 above). Information
presented by the commenters suggests
the tidewater goby’s ability to recolonize
is very limited, perhaps no more than 10
km (6 mi) (T. Frink, in litt. 1999; R.
Swenson, in litt. 1999; Swift et al. 1997
as cited in D. Holland, in litt. 1999;
Lafferty et al. 1999; C. Swift, in litt.
1999). Recolonization appears to be
much less likely where populations are
more widely separated, have geographic
barriers, or where there is no nearby
population to the north (T. Frink, in litt.
1999; R. Swenson, in litt. 1999). Given
this possible interpretation, we feel the
tidewater goby may be more vulnerable
than we thought at the time of the
delisting proposal. We believe it is
prudent to evaluate its vulnerability in
more detail before delisting any portion
of the species.

Artificial lagoon breaching. Although
not discussed in the final listing rule,
the proposed delisting also discussed
artificial lagoon breaching during the
dry season as a potential threat to the
tidewater goby. We considered
significant decreases in water level,
exposure of tidewater goby breeding
burrows and bottom habitat, and
increased salinity resulting from
breaching as possible threats to the
tidewater goby from breaching during
the dry season. However, we noted, in
the northern portion of the tidewater
goby range, the species continues to
persist at numerous locations where
unseasonable breaching has occurred
(Lafferty 1995, Swenson 1995, Lafferty
and Alstatt 1995, Heasly et al. 1997; D.
W. Alley, in litt. 1998). Because we had
no records of breaching-related
extirpations, we concluded that
breaching does not pose a significant
threat to the northern populations of the
species. In the southern portion of the
range, we were aware of adverse effects
on tidewater goby from an artificial
breaching at San Onofre Creek Lagoon.

The argument we presented in the
proposed delisting rule with respect to
unseasonable breaching was couched
entirely in terms of extirpation (M.

Capelli, in Iitt. 1999; D. Holland, in litt.
1999; K. Lafferty, U.S. Geological
Survey and University of California,
Santa Barbara, in litt. 1999).
Commenters noted a significant threat to
tidewater goby populations via loss of
individuals, a significant portion of a
population, and/or changes in the
quality or quantity of habitat may well
occur during breaching (M. Capelli, in
litt. 1999; D. Holland, in Iitt. 1999; K.
Lafferty, in litt. 1999). Commenters
opined that repeated disturbance from
breaching events could also jeopardize
food supplies for tidewater gobies in
lagoon habitats (Swenson 1999 as cited
in R. Swenson, in litt. 1999). Although
breaching can reduce population
densities and alter hydrology in ways
that may be detrimental to tidewater
gobies, several populations manage to
persist with regular breaching and it is
not possible, given the information
available, to determine when and where
breaching will lead to extirpation (K.
Lafferty, in Iitt. 1999).

One reason we proposed delisting the
northern populations of tidewater goby
was that we felt threats to the
populations were less severe than we
believed at the time of listing. Some
commenters provided information
suggesting that there is cause for
concern about the impacts of coastal
development, habitat modification and
loss, water diversions, channelization,
cattle and pigs, and artificial lagoon
breaching on tidewater goby
populations throughout its range. As
noted below in Factors C and E, such
impacts may also exacerbate threats
from other sources (e.g., predation by
non-native fish). In light of these
considerations, we believe the prudent
course of action is to withdraw the
proposed delisting.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. Overutilization is not known
to be applicable; there is no change in
this factor since the delisting proposal
in 1999.

C. Disease or predation. Disease was
not identified as a threat in the final
listing rule or the delisting proposal, nor
is it known to be a threat at this time.

Trematodes. The proposed delisting
rule noted that the digenean trematode
(a flatworm or fluke) Cryptocotyle
lingua could have been a factor in the
apparent population decline of
tidewater gobies in Pescadero Lagoon in
1992 and 1993 (Swenson 1995). The
trematode species also had been
reported from Corcoran (Rodeo) Lagoon
in Santa Cruz County (Swift et al. 1989),
where we felt it did not affect tidewater
goby populations. In fact, there has been
no appropriate investigation to

determine whether trematodes are a
significant source of mortality in
tidewater gobies. However, they are
known to be an important mortality
source in other fish species. For
example, trematodes can cause up to a
30-fold increase in killifish mortality
(Lafferty and Morris 1996 as cited in K.
Lafferty, in Iitt. 1999).

Nonnative predators. The final listing
rule stated that introduced predators,
especially centrarchid fish, may have
contributed to the elimination of the
tidewater goby from several localities in
California (Swift et al. 1989). We noted
that the present day absence of the
tidewater goby from the Sacramento-San
Joaquin River delta and San Francisco
Bay area may well be explained by the
presence of introduced predators such
as striped bass and native predators
including Sacramento perch (Swift ef al.
1989, 1990) (see also Background
section). At that time, two recent
disappearances of tidewater gobies were
also likely due to the presence of exotic
largemouth bass (Micropterous
salmoides) and green sunfish (Lepomis
cyanellus), in Old Creek of San Luis
Obispo County and San Onofre Creek of
San Diego County, respectively (Swift et
al. 1989). Additionally, we were
concerned that direct predation on
adults, larvae, or eggs by other
nonnative predators, such as crayfish
(Cambarus spp.) and mosquitofish,
might threaten the tidewater goby.

In the delisting proposal, we asserted
that tidewater goby populations north of
Orange and San Diego Counties were
not particularly vulnerable to these
introduced fish. Centrarchid fish were
known, at the time, to exist at many
sites inhabited by large populations of
tidewater gobies (e.g., Santa Clara River,
Las Pulgas Creek, San Mateo Creek). The
threat of tidewater goby extirpation
throughout its habitat as a result of
predation by these nonnatives was
thought to be minimal because (1)
tidewater goby populations were large
and able to repopulate from adjacent
streams and (2) tidewater gobies have a
wider range of salinity tolerance than
the nonnative fish do. Although
nonnative fish consume tidewater
gobies, we felt the predation was not a
serious threat. We also noted that
tidewater gobies occur in large numbers
in at least one location (Santa Clara
River) occupied by African clawed
frogs, which also feed on tidewater
gobies. We implied that the co-
occurrence of both African frogs and
nonnative fish with tidewater gobies
meant that predation was not a threat.

In contrast, we felt that nonnative
predation could be a threat to tidewater
gobies in Orange and San Diego
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Counties when combined with other
factors such as habitat disturbance. We
noted that nonnative predators could
prevent or contribute to significant
reductions in dispersal and
recolonization of sites in southern
California. Nonnative fish were thought
to have played a role in population
losses or declines in San Onofre Creek
and the Santa Margarita River. In
addition, yellowfin goby was, by that
time, established in most lagoons
inhabited by tidewater gobies in Orange
and San Diego Counties. We received no
comments that allay our concerns that
ongoing impacts continue to endanger
the tidewater goby in southern
California.

Based on comments and new
information we received, it appears that
nonnative predators are likely to be a
threat to tidewater gobies throughout
their range. We implied in the proposed
delisting that the presence of tidewater
gobies with nonnative species (i.e., co-
occurrence) indicated that predation by
nonnatives was not a threat. In fact, co-
occurrence does not necessarily suggest
that long-term co-existence is likely (K.
Lafferty, in litt. 1999; C. Swift, in litt.
1999). Although direct evidence that
introductions of nonnatives led to
extirpations of tidewater gobies is
lacking, tidewater gobies did disappear
from several localities soon after
centrarchid fish were introduced (Swift
et al. 1989, 1994; Rathbun et al. 1991).
Commenters noted specific examples of
situations where predation by
nonnatives may have negatively affected
tidewater goby populations (M. Capelli,
in litt. 1999; D. Holland, in litt. 1999; C.
Swift, in litt. 1999). In the Santa Ynez
River system, tidewater gobies
accounted for 61 percent of the prey
volume of 55 percent (10 of 18) of the
juvenile largemouth bass sampled (Swift
et al. 1997, M. Capelli, in litt. 1999). The
decline and subsequent recovery of the
tidewater goby population in Las Pulgas
Creek closely tracked the absence of
green sunfish from the lagoon in this
system (Swift and Holland 1998 as cited
in D. Holland, in litt. 1999). The
elimination of tidewater gobies from the
Santa Margarita may have been due to
the combined influence of nonnative
species and decreasing habitat available
for the tidewater goby (Swift and
Holland 1998 as cited in D. Holland, in
Iitt. 1999). Largemouth bass in Old
Creek of San Luis Obispo County are
likely responsible for the elimination
and prevention of re-establishment of
tidewater gobies there (D. Holland, in
litt. 1999). The evidence suggests that
nonnative fish are often introduced to
tidewater goby habitats, prey on

tidewater gobies, and in some
documented cases, may lead to the
extirpation of tidewater gobies. This
evidence, though indirect, suggests that
some nonnative predators can have
negative impacts on tidewater gobies,
including extirpation (K. Lafferty, in litt.
1999). In addition, predation by
nonnatives may have negative effects
short of extirpation, reducing tidewater
goby population sizes and, thereby,
rendering populations more vulnerable
over the long-term to extirpation as a
result of natural perturbations of habitat
conditions at the site (M. Capelli, in litt.
1999).

Some commenters believed that
tidewater gobies may have limited
ability to repopulate from adjacent
streams. We suggested that the ability to
repopulate, along with sufficiently large
population sizes, made predation by
nonnatives a minimal threat. The
commenters questioned how many
tidewater goby populations might be
considered large and how population
fluctuations might affect vulnerability
(D. Holland, in litt. 1999, see also
comments 13 and 15). In addition, as
noted elsewhere (see comments 17 to 22
and Factor A), the dispersal ability of
tidewater gobies may be very limited,
making repopulation of extirpated sites
problematic (D. Holland, in litt. 1999).

Our argument that tidewater gobies
are not threatened by nonnatives
because tidewater gobies have a wider
salinity tolerance was not supported by
scientists commenting on the proposal.
The commenters assert that many of the
species known or thought to prey on
tidewater goby have a wide range of
salinity tolerance, including striped
bass, chameleon gobies, yellowfin
gobies and shimfuri gobies (D. Holland,
in litt. 1999). Additionally, some
commenters asserted that the habitat of
the tidewater goby may be essentially
freshwater for part, or even much, of the
year (Swift and Holland 1998 as cited in
D. Holland, in Iitt. 1999), making
tidewater gobies vulnerable even to
nonnative species with limited salinity
tolerance, including largemouth bass,
green sunfish, African clawed frogs, and
others (M. Capelli, in [itt. 1999; D.
Holland, in Iitt. 1999).

Finally, commenters speculated that
ranges of current nonnative species may
expand (e.g., African clawed frog,
yellowfin goby), and new nonnative
species (e.g., Chinese mitten crabs
(Eriocheir sinensis)) may become a
problem in the future. Some
establishment and movement of
nonnatives may be facilitated by water
redistribution plans (D. Holland, in litt.
1999).

We received comments to the effect
that there is cause for concern about the
impacts of nonnative species on
tidewater gobies (M. Capelli, in litt.
1999; D. Holland, in Iitt. 1999; K.
Lafferty, in litt. 1999; C. Swift, in litt.
1999). The commenters surmise that if
nonnative species are not responsible
for tidewater goby declines by
themselves, they may be important in
concert with factors such as drought,
habitat loss or alteration, and natural or
anthropogenically induced fluctuations
in population size (M. Capelli, in itt.
1999; D. Holland, in Iitt. 1999).

D. The inadequacy of existing
regulatory mechanisms. A number of
existing State, local, and Federal
regulatory requirements provide some
protection to the tidewater goby. Section
10 of the Rivers and Harbors Act,
section 404 of the Clean Water Act, the
National Environmental Policy Act
(NEPA), the California Environmental
Quality Act (CEQA), the California
Coastal Act, the California Department
of Fish and Game’s streambed alteration
permit program, and the State Water
Resources Control Board’s stormwater
control program all provide some level
of protection for the goby and its
habitat. At the time of the original
listing, however, we concluded that the
existing regulatory mechanisms were
inadequate to protect the tidewater
goby.

In the proposed delisting rule, we
changed our position, stating that there
is little evidence to support the
conclusion that existing regulatory
mechanisms inadequately protect the
tidewater goby or are contributing to
substantial or widespread population
decline and loss in the northern portion
of the species’ range. We stated that (1)
review and permitting of projects under
sections 10 and 404 was unlikely to
allow the extent of destruction and
modification of habitat that occurred
prior to their implementation, (2)
measures included in section 404
permits because of the presence of other
listed and sensitive species (e.g.,
California red-legged frog (Rana aurora
draytonii), steelhead trout
(Oncorhynchus mykiss), unarmored
threespine stickleback (Gasterosteus
aculeatus williamsoni)) provide
protection of tidewater goby habitat, (3)
a review of the Environmental
Protection Agency’s (EPA’s) AQUIRE
on-line database found no contaminant
data directly relating to tidewater goby,
and (4) in the current regulatory
environment, little evidence exists to
support the conclusion that water
diversions, groundwater overdrafting,
and modifications in salinity regimes, or
the discharge of effluents are posing a
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significant threat to the tidewater goby.
In contrast, we felt that existing
regulatory mechanisms failed to protect
tidewater gobies in the southern portion
of the range. We were concerned
because the small number of extant
tidewater goby populations in Orange
and San Diego Counties would make the
loss of any one population a greater
cause for concern than in the northern
portion of the range.

Several commenters expressed
concern over our changed perspective
about the northern range. They stated
that we presented no evidence to
support the contention that
environmental regulations have
substantially reduced the potential for
the substantial habitat loss and
modification that occurred historically,
instead inferring the conclusion from
the relatively small number of known
population extirpations since the
implementation of major environmental
programs in the early 1970s (J. Buse, in
litt. 1999). Commenters also claimed
that our assertion that tidewater goby
will be protected by measures for other
listed and sensitive species assumes that
the species have substantially the same
requirements, have the same timing of
life history stages, or share the same
habitats (J. Buse, in litt. 1999; M.
Capelli, in Iitt. 1999; T. Frink, in litt.
1999; D. Holland, in Iitt. 1999; S.
Manion, Resource Conservation District
of the Santa Monica Mountains, in litt.
1999; J. Smith, in litt. 1999; R. Swenson,
in litt. 1999; A. Wetzler and M. Gold, in
litt. 1999). This may not be the case; in
fact, there is not complete overlap in the
distribution of these species and the
tidewater goby (e.g., J. Buse, in litt.
1999; D. Holland, in Iitt. 1999; R.
Swenson, in litt. 1999). For example,
steelhead and unarmored threespine
stickleback are not found in all locations
where tidewater gobies occur (J. Buse, in
litt. 1999; R. Swenson, in litt. 1999).
Similarly, the range of the California
red-legged frog only extends to the
vicinity of Point Reyes National
Seashore, leaving tidewater gobies north
of that area no protection from those
regulations protecting the frog (D.
Holland, in Iitt. 1999).

Several comments also suggested that
regulatory agencies (e.g., Corps,
California Coastal Commission) and
some local governments have only
become aware of the tidewater goby
since it was listed and that the Act has,
in fact, protected populations of the
tidewater goby (J. Buse, in litt. 1999; M.
Capelli, in Iitt. 1999). We agree that
listing the goby under the Endangered
Species Act has provided focused
protection to this species and that, if the
tidewater goby remains listed, proposed

and future project proponents and
agencies will be more likely to
specifically consider the tidewater goby
in their planning. That benefit
notwithstanding, we have not changed
our view that review and permitting of
projects under sections 10 and 404 as
well as other state and local programs is
unlikely to allow the extent of
destruction and modification of habitat
that occurred prior to the listing.

Finally, several comments took issue
with our interpretation of the results of
our search of EPA’s AQUIRE database.
They indicated that a vast body of
literature documents the effects of
effluents, runoff and contaminants on
aquatic organisms and habitats. Even if
species-specific data about effects to the
goby are lacking, this body of literature
suggests effluents, runoff, and
contaminants could be a threat to the
tidewater goby (D. Holland, in litt.
1999), to the extent that they remain
even after the prevention and
remediation measures required by
various local, State, and Federal
regulations.

We continue to believe that existing
State, local, and Federal regulatory
mechanisms provide substantial
protections to the tidewater goby. We
recognize that these existing
mechanisms may not address all the
threats to the goby discussed in this
notice, and are not in themselves
sufficient basis to delist the species.

E. Other natural or manmade factors
affecting their continued existence.

Drought. In the final listing rule, we
stated that the most significant natural
factor adversely affecting the tidewater
goby was drought and the resultant
deterioration of coastal and riparian
habitats. At the time, California had
recently experienced five consecutive
years of lower than average rainfall. We
felt that these drought conditions, when
combined with human-induced water
reductions, degraded coastal and
riparian ecosystems and created
extremely stressful conditions for
aquatic species. Formerly large
tidewater goby populations declined in
numbers at this time because of the
reduced availability of suitable lagoon
habitats (e.g., San Simeon Creek, Pico
Creek). Other tidewater goby
populations disappeared when lagoons
dried (e.g., Santa Rosa Creek).

The proposed delisting rule reported
that, since the end of the drought, 14
sites believed to be extirpated had been
recolonized. The survival and recovery
of these populations following the
drought alleviated the concern that
drought exacerbated by human-induced
water reductions would result in
significant permanent population

decline and loss. In southern California,
however, we stated that the loss of many
of the larger tidewater goby populations
had made recolonization of smaller
intermittent lagoons much more
unlikely. Therefore, we concluded that
extended droughts, along with other
physical alterations to the lagoons,
threatened the southern California
portion of the tidewater goby range.

Periodic droughts are a historical
feature of California, which has been
repeatedly subject to prolonged
droughts (M. Capelli, in Iitt. 1999; T.
Frink, in litt. 1999; D. Holland, in litt.
1999; R. Swenson, in Iitt. 1999). We
have documentation in the final listing
rule and the proposed delisting rule of
the dramatic effects drought can have on
the tidewater goby. It is not unexpected
that species respond to climatic
fluctuations, booming when conditions
are favorable and declining sharply
when conditions are adverse (T. Frink,
in litt. 1999; R. Swenson, in litt. 1999;
W. Watson, fisheries biologist, in litt.
2000; M. Marchetti, in Iitt. 2001). Such
natural population fluctuations assume
a different character when considered in
conjunction with other threats to the
species, such as coastal development
projects, freshwater diversions,
pollution, siltation, urban development,
and introduced species. A large body of
scientific research has demonstrated
that when a cyclic species encounters
drastic anthropogenic disturbance, there
is pronounced threat of extirpation (M.
Marchetti, in litt. 2001). When coupled
with the other human-related
modifications to the habitat of the
tidewater goby, these droughts increase
in significance, and will undoubtedly be
repeated in the future (M. Capelli, in litt.
1999; D. Holland, in Iitt. 1999). In
addition, because the tidewater goby has
life history characteristics that make it
vulnerable to extirpation (e.g., short
lifespan, preference for still water and
low-salinity habitats that have a limited
distribution, and lack of marine
dispersal in all but wet years), there may
be little buffer for the species when
drought returns (Swenson, in litt. 1999).
Finally, widely dispersed populations of
tidewater gobies occur in the northern
portion of the range as well as in the
southern portion (M. Capelli, in litt.
1999). We argued in the proposed
delisting rule that tidewater gobies in
the southern portion of the range were
threatened by extended droughts
because many of the larger tidewater
goby populations had been lost, making
recolonization of smaller intermittent
lagoons much more unlikely. Because it
appears that recolonization may not
occur over anything but short distances
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(i.e., 10 km (6 mi)) (see comments 17 to
22 and Factor A above) and because
populations in the northern portion of
the range appear to be widely separated,
we believe we need to reevaluate our
assertion that only southern tidewater
goby populations are threatened by
drought.

We have reconsidered our analysis of
the tidewater goby’s status with respect
to drought. When evaluating the status
of a species which fluctuates widely in
response to climatic conditions, we
should consider a time period which
includes the full range of climatic
variation. In proposing to delist the
tidewater goby, we considered only one
drought cycle. Drought can have
dramatic negative effects on tidewater
goby, at least decreasing goby
populations to very low levels (perhaps
to the point where they are
undetectable) and at most extirpating
populations (see final listing rule and
delisting proposal). Because future
droughts in California are a certainty,
we know that tidewater gobies will be
subject to the negative effects of drought
again. We need to consider the potential
magnitude and importance of these
drought events on long-term persistence
of the tidewater goby prior to delisting
any portion of the range of the species.

Flooding. In the final listing rule we
indicated that events such as river
flooding and heavy rainfall have
reportedly destroyed tidewater goby
burrows and washed tidewater gobies
out to sea. While the tidewater goby was
undoubtedly subjected to natural flood
events before major human alteration of
drainage basins, urbanization and
channelization increased the frequency,
and perhaps the intensity, of the events.
Increased isolation of tidewater goby
populations through extirpation of
intervening populations reduces the
likelihood of successful recolonization
after a population is lost in a flood
event.

In the proposed delisting rule, we
changed our position, stating that flood
events have been shown to have no
significant adverse effect on tidewater
goby populations. Instead, we felt the
flushing action of floods was probably
the primary mechanism for colonization
of other habitats along the coast
(Lafferty et al. 1996, Swift et al. 1997).
In southern California, however, we
observed that the historic extirpation of
many tidewater goby populations has
left the remaining populations more
isolated. Thus, tidewater gobies must
travel greater distances and from smaller
source populations, making natural
recolonization much more uncertain
and difficult. We implied that, on
balance, this isolation made flooding

more detrimental in southern California
than it was in northern California.

As has been mentioned above, we
may have overestimated the tidewater
goby’s potential for recolonization. If the
tidewater goby’s ability to recolonize
sites is actually highly restricted (i.e., no
more than 10 km (6 mi) (T. Frink, in Iitt.
1999; R. Swenson, in litt. 1999; Swift et
al. 1997 as cited in D. Holland, in litt.
1999), the degree of isolation of
tidewater goby populations in northern
California is greater than we estimated
at the time of the delisting proposal.

Competition with nonnative species.
In the final listing rule we stated that
competition with introduced species is
a potential threat to the tidewater goby.
At the time, no problems had been
reported, but we were concerned that
the spread of the introduced yellowfin
goby and chameleon goby might have a
detrimental effect of the tidewater goby.
In the proposed delisting rule, we stated
that no documented extirpation or
population decline can be directly
attributed to these or other introduced
competing species. However, as noted
by Holland (in litt. 1999), direct
evidence of extirpation or population
decline through competition is rarely
forthcoming, especially without focused
surveys. Further research may clarify
the impact of competition on tidewater
goby.

Population size. Tidewater goby
populations are known to fluctuate in
size within and between years (Swift et
al. 1989, Holland 1992, Swift and
Holland 1998 as cited in D. Holland, in
litt. 1999). Populations that are
continuously small, or that fluctuate to
small size (as tidewater goby
populations tend to do), are more
susceptible to extirpation from random
demographic, environmental, and
genetic events than larger populations
are. Demographic events that may put
small populations at risk involve chance
variation in age, sex ratios, and other
population characteristics, which can
change birth and death rates (Shaffer
1981, 1987; Lande 1988; Meffe and
Carroll 1997; Primack 1998). Small,
isolated populations are also vulnerable
to genetic drift (random changes in gene
frequencies) and inbreeding (mating
between close relatives). Genetic drift
and inbreeding may lead to reductions
in the ability of individuals to survive
and reproduce (i.e., reductions in
fitness) in small populations. In
addition, reduced genetic variation in
small populations may decrease the
potential for persistence in the face of
long-term environmental change
(Shaffer 1981, 1987; Primack 1998).

Finding and Withdrawal

We proposed to delist the northern
portion of the tidewater goby range
because we felt the original listing was
in error. Specifically, we believed that
new evidence showed that (1) there
were more populations in the northern
portion of the range at the time of the
delisting proposal than at the time of the
listing, (2) the threats to those
populations were less severe than
previously believed, and (3) the
tidewater goby has a greater ability to
recolonize than was known at the time
of the listing. We received 45 responses
from individuals, agencies or other
parties. Thirty-eight of the responses
opposed our proposal to remove the
northern populations of the tidewater
goby from the list of endangered and
threatened wildlife. Most commenters
did not agree that the original listing
was in error. Further, our specific
conclusions in the proposal were not
corroborated by the comments we
received during the three comment
periods. In particular, the commenters,
including many tidewater goby
scientific researchers, suggested that we
overemphasized the importance of the
discovery of new tidewater goby
populations, that we minimized the
severity of the threats in the northern
portion of the range, and that we
overstated the recolonization ability of
the tidewater goby. After review of the
information presented, we find the
commenters’ arguments with respect to
the goby’s ability to recolonize
compelling and believe that it is
prudent to withdraw the proposed
delisting. Withdrawing the delisting
proposal for the northern populations of
the tidewater goby makes the
establishment of an endangered
southern California DPS unnecessary.
We will focus instead on proceeding
with the recovery planning process that
will both guide conservation activities
for the species and make explicit under
what criteria the tidewater goby should
be considered for delisting.

We conclude, therefore, based on our
review of the best information currently
available, including these comments
and the recommendations of two
scientific peer reviewers, and for the
reasons discussed throughout this
withdrawal notice, that the tidewater
goby should remain listed as an
endangered species throughout its
range. We withdraw our June 24, 1999,
proposal to remove the northern
populations of tidewater goby from the
list of endangered and threatened
wildlife and the concurrent proposal to
establish an endangered distinct
population segment of tidewater goby in
Orange and San Diego
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Counties, CA (64 FR 33816). request from our Ventura Fish and Dated: November 1, 2002.

Wildlife Office (see ADDRESSES section).  Steve Williams,
Director, Fish and Wildlife Service.
[FR Doc. 02—28282 Filed 11-6—-02; 8:45 am)|]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Cooperative State Research,
Education, and Extension Service

Notice of Intent To Revise and
Reinstate an Expired Information
Collection

AGENCY: Cooperative State Research,
Education, and Extension Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. chap. 35) and the Office of
Management and Budget (OMB)
regulations at 5 CFR part 1320 (60 FR
44978, August 29, 1995), this notice
announces the Cooperative State
Research, Education, and Extension
Service’s (CSREES) intention to request
approval of an information collection in
support of authorizations to use the 4—
H Club Name and/or Emblem.
Authorization of a similar information
collection expired on July 31, 2002.
DATES: Comments on this notice must be
received on or before January 13, 2003
to be assured of consideration.

FOR FURTHER INFORMATION CONTACT: Dr.
Nancy Valentine; National 4-H Program
Leader; Families, 4—H, and Nutrition;
Cooperative State Research, Education,
and Extension Service; U.S. Department
of Agriculture; Stop 2225; 1400
Independence Avenue, SW.;
Washington, DC 20250-2225;
Telephone: (202) 720-2908; E-mail:
nvalentine@reeusda.gov.

SUPPLEMENTARY INFORMATION:

Title: Application for Authorization to
Use the 4-H Club Name and/or Emblem.

OMB Number: 0524—0034.

Expiration Date of Approval: July 31,
2002.

Type of Request: Intent to request
approval of an information collection.

Summary of Collection: Use of the 4—
H Club Name and/or Emblem is

authorized by an Act of Congress (18
U.S.C. 707). Use of the 4—H Club Name
and/or Emblem by anyone other than 4—
H Clubs and those duly authorized by
them, representatives of the United
States Department of Agriculture, the
land-grant colleges and universities, and
persons authorized by the Secretary of
Agriculture is prohibited by the
provisions of 18 U.S.C. 707. The
Secretary of Agriculture has delegated
authority to the Administrator of
CSREES to authorize others to use the
4-H Club Name and Emblem. The
Administrator has promulgated
regulations at 7 CFR Part 8 that govern
such use. The regulatory requirements
for use of the 4-H Club Name and/or
Emblem reflect the high standards of 4—
H and its educational goals and
objectives. Pursuant to provisions of 7
CFR § 8.6, anyone requesting
authorization from the Administrator to
use the 4—H Club Name and Emblem is
asked to describe the proposed use in a
formal application. The collection of
this information is used to determine
whether the applicant’s proposed use
will meet the regulatory requirements in
7 CFR part 8 and whether an
authorization for use should be granted.

Need and Use of the Information:
CSREES will collect information on the
name of the individual, partnership,
corporation, or association; the
organizational address; the name of an
authorized representative; the telephone
number, fascimile number, and e-mail
address; the proposed use of the 4-H
Club Name or Emblem; and the plan for
sale or distribution of the product
bearing the 4—H Club Name or Emblem.
The information collected by CSREES
will be used to determine if those
applying to use the 4-H Club Name or
Emblem meet the regulatory
requirements. If the information is not
collected, it would not be possible to
ensure that the products, services, and
materials meet the regulatory
requirements as well as 4-H educational
goals and objectives.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .5 hours per
response.

Respondents: Individuals or
households and business or other for-
profit or not-for-profit institutions.

Estimated Number of Respondents:
60.

Estimated Number of Responses per
Respondent: 2.

Estimated Total Annual Burden on
Respondents: 60 hours.

Copies of this information collection
can be obtained from Dr. Nancy
Valentine, National 4-H Program
Leader, 202—-720-2908,
jkahler@reeusda.gov. Information also is
available at http://www.national4-
hheadquarters.gov/4h_name.htm.

Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to:
Dr. Nancy Valentine, National 4—
Program Leader, Families, 4-H, and
Nutrition; Cooperative State Research,
Education, and Extension Service; U.S.
Department of Agriculture; Stop 2225;
Independence Avenue, SW.;
Washington, DC 20250-2225;
Telephone: (202) 720-2908; E-mail:
jkahler@reeusda.gov.

All responses to this notice will be
summarized and included in the request
to OMB for approval. All comments will
become a matter of public record.

Done at Washington, DG, on this 18th day
of October 2002.

Colien Hefferan,

Administrator, Cooperative State Research,
Education, and Extension Service.

[FR Doc. 02—28350 Filed 11-6—-02; 8:45 am)]
BILLING CODE 3410-22-P

DEPARTMENT OF AGRICULTURE

Opal Creek Scenic Recreation Area
(SRA) Advisory Council

AGENCY: Forest Service, USDA Forest
Service.
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ACTION: Notice of meeting.

SUMMARY: The Opal Creek Scenic
Recreation Area Advisory Council is
scheduled to meet on Sunday,
November 17, 2002 for a field visit to
the Opal Creek Scenic Recreation Area.
The field visit will provide a general
overview of the area to some of the new
council members and the current
situation related to recreation use for
implementing the management plan,
and developing transportation and
monitoring plans. The tour is scheduled
to begin at 8:30 a.m., and will conclude
at approximately 3 p.m. The tour will
begin at the Oregon Department of
Forestry Office at 22965 North Fork
Road in Mehama, Oregon.

The Opal Creek Wilderness and Opal
Creek Scenic Recreation Area Act of
1996 (Opal Creek Act) (Pub. L. 104-208)
directed the Secretary of Agriculture to
establish the Opal Creek Scenic
Recreation Area Advisory Council. The
Advisory Council is comprised of
thirteen members representing state,
county and city governments, and
representatives of various organizations,
which include mining industry,
environmental organizations, inholders
in Opal Creek Scenic Recreation Area,
economic development, Indian tribes,
adjacent landowners and recreation
interests. The council provides advice to
the Secretary of Agriculture on
preparation of a comprehensive Opal
Creek Management Plan for the SRA,
and consults on a period and regular
basis on the management of the area.

The public comment period will
begin at 10 a.m. and the field tour will
begin after the last presentation. Time
allotted for individual presentations
will be limited to 3 minutes. Written
comments are encouraged, particularly
if the material cannot be presented
within the time limits of the comment
period. Written comments may be
submitted prior to the November 17
meeting by sending them to Designated
Federal Official Stephanie Phillips at
the address given below. The public is
welcome to attend the tour, however
individuals must provide their own
transportation throughout the tour and
bring a lunch.

FOR FURTHER INFORMATION CONTACT: For
more information regarding this
meeting, contact Designated Federal
Official Stephanie Phillips; Willamette
National Forest, Detroit Ranger District,
HC 73 Box 320, Mill City, OR 97360;
(503) 854—3366.

Dated: October 31, 2002.
Y. Robert Iwamoto,
Deputy Forest Supervisor.
[FR Doc. 02-28322 Filed 11-6—-02; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Ravalli County Resource Advisory
Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Ravalli County Resource
Advisory Committee will be meeting to
discuss 2003 project development and
2002 project monitoring. Agenda topics
will include project monitoring reports
and a public forum (question and
answer session). The meeting is being
held pursuant to the authorities in the
Federal Advisory Committee Act (Public
Law 92—463) and under the Secure
Rural Schools and Community Self-
Determination Act of 2000 (Public Law
106-393). The meeting is open to the
public.

DATES: The meeting will be held on
November 26, 2002, 6:30 p.m.
ADDRESSES: The meeting will be held at
the Ravalli County Administrative
Building, 215 S. 4th Street, Hamilton,
Montana. Send written comments to
Jeanne Higgins, District Ranger,
Stevensville Ranger District, 88 Main
Street, Stevensville, MT 59870, by
facsimile (406) 777-7423, or
electronically to jmhiggins@fs.fed.us.
FOR FURTHER INFORMATION CONTACT.:
Jeanne Higgins, Stevensville District
Ranger and Designated Federal Officer,
Phone: (406) 777-5461.

Dated: October 30, 2002.
David T. Bull,
Forest Supervisor.
[FR Doc. 02-28275 Filed 11-6—-02; 8:45 am]
BILLING CODE 3510-05-M

BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meeting

DATE AND TIME: November 12, 2002;
11:30 A.M.—12:30 P.M.

PLACE: Cohen Building, Room 3321, 330
Independence Ave., SW., Washington,
DC 20237.

CLOSED MEETING: The members of the
Broadcasting Board of Governors (BBG)
will meet in closed session to review
and discuss a number of issues relating
to U.S. Government-funded non-

military international broadcasting.
They will address internal procedural,
budgetary, and personnel issues, as well
as sensitive foreign policy issues
relating to potential options in the U.S.
international broadcasting field. This
meeting is closed because if open it
likely would either disclose matters that
would be properly classified to be kept
secret in the interest of foreign policy
under the appropriate executive order (5
U.S.C. 552b. (c)(1)) or would disclose
information the premature disclosure of
which would be likely to significantly
frustrate implementation of a proposed
agency action. (5 U.S.C. 552b. (c)(9)(B))
In addition, part of the discussion will
relate solely to the internal personnel
and organizational issues of the BBG or
the International Broadcasting Bureau.
(5 U.S.C. 552b. (c)(2) and (6))
FOR FURTHER INFORMATION CONTACT:
Persons interested in obtaining more
information should contact either
Brenda Hardnett or Carol Booker at
(202) 401-3736.

Dated: November 4, 2002.
Carol Booker,
Legal Counsel.
[FR Doc. 02—28461 Filed 11-5—02; 10:16 am]
BILLING CODE 8230-01-M

DEPARTMENT OF COMMERCE
[1.D. 110102G]

Submission for OMB Review;
Comment Request

The Department of Commerce has
submitted to the Office of Management
and Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Monitoring of Fish Trap Fishing
in the Gulf of Mexico.

Form Number(s): None.

OMB Approval Number: 0648—0392.

Type of Request: Regular submission.

Burden Hours: 184.

Number of Respondents: 63.

Average Hours Per Response: 5
minutes.

Needs and Uses: Persons using fish
traps to participate in the commercial
reef fish fishery in the Gulf of Mexico
must make an appointment with NMFS
in order for the fish traps to be
inspected. This is a one-time
requirement. Fishermen will also be
required to make telephone reports
when initiating and terminating fishing
trips. The information is needed to
monitor fish trap fishing.
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Affected Public: Business or other for-
profit organizations, and individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW, Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Room 10202, New Executive
Office Building, Washington, DC 20503.

Dated: October 31, 2002.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 02—28339 Filed 11-6—02; 8:45 am]|
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE
[1.D. 110102H]

Submission for OMB Review;
Comment Request

The Department of Commerce has
submitted to the Office of Management
and Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Oceanic and
Atmospheric Administration (NOAA).

Title: Southeast Region Electronic
Reporting Survey.

Form Number(s): None.

OMB Approval Number: None.

Type of Request: Regular submission.

Burden Hours: 657.

Number of Respondents: 3,940.

Average Hours Per Response: 10
minutes (0.166).

Needs and Uses: This collection
would be a one-time survey of all vessel
owners and seafood dealers that have an
active Federal fisheries permit. The
purpose of the survey is to determine
the availability of personal computers
and access to the Internet. This
information would be used to help
evaluate the potential for optional
electronic reporting of catch and effort
or other mandatory data.

Affected Public: Business or other for-
profit organizations, and individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: David Rostker,
(202) 395-3897.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482—0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW, Washington,
DC 20230 (or via the Internet at
dHynek@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Room 10202, New Executive
Office Building, Washington, DC 20503.

Dated: October 31, 2002.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 02—28340 Filed 11-6—02; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-848]

Freshwater Crawfish Tail Meat From
the People’s Republic of China:
Extension of Time Limit for Final
Results of Antidumping Duty New-
Shipper Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: November 7, 2002.

FOR FURTHER INFORMATION CONTACT:
Holly Hawkins or Thomas Gilgunn,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482—-0414
and (202) 482—4236, respectively.

The Applicable Statute

Unless otherwise indicated, all
citations are to the Tariff Act of 1930,
as amended (the Act). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are
codified at 19 CFR part 351 (2001).

Background

On September 20, 2001, the
Department of Commerce received a
request from Shouzhou Huaxiang
Foodstuffs, Co., Ltd. to conduct a new
shipper review of the antidumping duty
order on freshwater crawfish tail meat
from the People’s Republic of China. On

September 28, 2001, the Department
received a similar request from North
Supreme Seafood (Zhejiang) Co., Ltd.
On November 8, 2001, the Department
found that the requests for review met
all of the regulatory requirements set
forth in section 351.214(b) of the
Department’s regulations and initiated
these new shipper antidumping reviews
covering the period September 1, 2001,
through August 31, 2001. See
“Freshwater Crawfish Tail Meat From
the People’s Republic of China:
Initiation of New Shipper Antidumping
Review,” 66 FR 56536 (November 8,
2001). The preliminary results were
published on August 12, 2002. See
“Notice of Preliminary Results of
Antidumping Duty New Shipper
Reviews: Freshwater Crawfish Tail Meat
from the People’s Republic of China,”
67 FR 52442 (August 12, 2002).

Extension of Time Limits for Final
Results

Pursuant to section 751(a)(2)(B)(iv) of
the Act and section 351.214(i)(2) of the
Department’s regulations, the
Department may extend the deadline for
completion of the final results of a new
shipper review if it determines that the
case is extraordinarily complicated. The
Department has determined that this
case is extraordinarily complicated, and
the final results of these new shipper
reviews cannot be completed within the
statutory time limit of 90 days after the
date on which the preliminary results
were issued. The Department needs
more time to analyze the issues raised
in the parties’ briefs with respect to
valuation and the bona fides of the
sales. Given these issues, the
Department finds that these reviews are
extraordinarily complicated.
Accordingly, the Department is
extending the time limit for the
completion of the final results by 44
days, to December 17, 2002, in
accordance with section 751(a)(2)(B)(iv)
of the Act and section 351.214(i)(2) of
the Department’s regulations.

Dated: November 1, 2002.
Joseph A. Spetrini,
Deputy Assistant Secretary for Import
Administration, Group III.
[FR Doc. 02—28342 Filed 11-6—-02; 8:45 am)]

BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-848]

Freshwater Crawfish Tail Meat From
the People’s Republic of China:
Initiation of Antidumping Duty New
Shipper Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) has received timely
requests to conduct new shipper
reviews of the antidumping duty order
on freshwater crawfish tail meat from
the People’s Republic of China. In
accordance with 19 CFR 341.214(d), we
are initiating a review for Qingdao Jin
Yong Xiang Aquatic Foods Co. Ltd.
(Qingdao JYX) and its producer Hefei
Zhongbao Aquatic Co., Ltd. (Hefei
Zhongbao); Siyang Foreign Trading
Corporation (Siyang) and its producer
Anhui Golden Bird Agricultural
Products Development Co., Ltd.
(Anhui). We are also initiating a new
shipper review for Hubei Qianjiang
Houhu Frozen & Processing Factory
(Hubei Houhu) and for Zhoushan
Huading Seafood Co., Ltd. (Zhoushan
Huading), each of which both produced
and exported freshwater crawfish tail
meat from the People’s Republic of
China (“PRC”).

EFFECTIVE DATE: November 7, 2002.

FOR FURTHER INFORMATION CONTACT:
Holly Hawkins, Import Administration,

International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,,
Washington, DC 20230; telephone (202)
482-0414.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations are references to the provisions
of the Tariff Act of 1930, as amended
(“the Act”). In addition, unless
otherwise indicated, all citations are to
the Department’s regulations, codified at
19 CFR part 351 (April 2002).

SUPPLEMENTARY INFORMATION:
Background

The Department received timely
requests from Hubei Houhu, Qingdao
JYX, Siyang, and Zhoushan Huading, in
accordance with 19 CFR 351.214(c), for
new shipper reviews of the antidumping
duty order on freshwater crawfish tail
meat from the PRC, which has a
September anniversary month.

As required by 19 CFR
351.214(b)(2)(i), (ii), and (iii)(A), each
company identified above has certified
that it did not export freshwater
crawfish tail meat to the United States
during the period of investigation
(“POI"”), and that it has never been
affiliated with any exporter or producer
which did export freshwater crawfish
tail meat during the POI. Pursuant to 19
CFR 341.214(b)(2)(iii)(B), the company
has further certified that its export
activities are not controlled by the
central government of the PRC. Further,
pursuant to the Department’s

regulations at 19 CFR 351.214(b)(2)(iv),
each company submitted
documentation establishing the date on
which it first shipped the subject
merchandise to the United States, the
date of entry of that first shipment, the
volume of that shipment and
subsequent shipments, and the date of
the first sale to an unaffiliated customer
in the United States. For Siyang and
Qingdao JYX, both of which exported
the subject merchandise but did not
produce it, complete certifications, as
required by section 351.214(b)(2)(ii),
were also submitted by Anhui (the
producer of crawfish tail meat exported
by Siyang) and by Hefei Zhongbao (the
producer of crawfish tail meat exported
by Qingdao JYX).

In accordance with section
751(a)(2)(B) of the Act and 19 CFR
351.214(b) of the Department’s
regulations, we find that the requesters
(Hubei Houhu, Zhoushan Huading,
Siyang and its producer Anhui, and
Qingdao JYX and its producer Hefei)
submitted all of the information
required by the statute and the
Department’s regulations.

Initiation of Review

In accordance with section
751(a)(2)(B)(@ii)(I) of the Act and 19 CFR
351.214(d)(1), we are initiating new
shipper reviews of the antidumping
duty order on freshwater crawfish tail
meat from the PRC. We intend to issue
the preliminary results of these reviews
no later than 180 days after the date on
which the review is initiated.

Antidumping Duty New Shipper Review Proceedings

Period to be reviewed

Hubei Qianjiang Houhu Frozen and Processing Factory; Qingdao Jin Yong Xiang Aquatic Foods Co., Ltd./Hefei
Zhongbao Aquatic Foods Co., Ltd. Siyang Foreign Trading Corporation/Anhui Golden Bird Agricultural Products De-
velopment Co., Ltd. Zhoushan Huading Seafood Co., Ltd

09/01/01-08/31/02

We will instruct the Customs Service
to allow, at the option of the importer,
the posting, until the completion of the
review, of a bond or security in lieu of
a cash deposit for each entry of the
subject merchandise from the above-
listed companies. Zhoushan Huading
and Hubei Houhu each have certified
that they both produce and export the
subject merchandise, the sales of which
were the basis of these new shipper
review requests. Therefore, we will
apply the bonding option under 19 CFR
251.107(b)(1)(i) only to subject
merchandise for which each is both the
producer and exporter. Qingdao JYX has
identified Hefei Zhongbao Aquatic Co.,
Ltd. as the producer of the subject
merchandise for the sales under review.
in addition, Siyang has identified Anhui

Golden Bird Agricultural Products
Development Co., Ltd. (Anhui) as the
producer of the subject merchandise for
the sales under review. We will apply
the bonding option under 19 CFR
351.107(b)(1)(i) only to entries of subject
merchandise from these two exporters
for which the respective producers
under review are the suppliers.

Interested parties that need access to
proprietary information in this new
shipper review should submit
applications for disclosure under
administrative protective orders in
accordance with 19 CFR 351.305 and
351.306.

This initiation and notice are in
accordance with section 751(a)(2)(B) of
the Act (19 U.S.C. 1675(a)(2)(B)) and 19
CFR 351.214(d).

Dated: November 1, 2002.
Joseph A. Spetrini,
Deputy Assistant Secertary for Import
Administration, Group III.
[FR Doc. 02—28343 Filed 11-6—-02; 8:45 am)]

BILLING CODE 3516-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-583-816]

Certain Stainless Steel Butt-Weld Pipe
Fittings From Taiwan: Extension of
Final Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for final results of antidumping duty
administrative review.

SUMMARY: The Department of Commerce
(“the Department”) is extending the
time limit for the final results of the
review of stainless steel butt-weld pipe
fittings from Taiwan. This review covers
the period June 1, 2000, through May
31, 2001.

EFFECTIVE DATE: November 7, 2002.

FOR FURTHER INFORMATION CONTACT:
James Doyle, Enforcement Group III—
Office 9, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW.,
Washington, DC 20230; telephone (202)
482-0159.

Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (“the Act”), are to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (“URAA”). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to 19
CFR part 351 (2001).

Background

On July 23, 2001, the Department
published a notice of initiation of this
antidumping duty administrative review
for the period of June 1, 2000, through
May 31, 2001 (66 FR 38252). We
published the preliminary results of
review on July 9, 2002 (67 FR 45467).

Extension of Time Limit for Final
Results

Section 751(a)(3)(A) of the Act states
that if it is not practicable to complete
the review within the time specified, the
administering authority may extend the
120-day period, following the date of
publication of the preliminary results, to
issue its final results by an additional 60
days. Completion of the final results
within the 120-day period is not
practicable for the following reasons:

 This review involves certain
complex Constructed Export Price

(“CEP”’) adjustments including but not
limited to CEP Profit and CEP Offset
which were raised by respondent and
petitioners after the verification and
after the preliminary results of review.

* The review involves a large number
of transactions and complex
adjustments other than those mentioned
above.

Therefore, in accordance with section
751(a)(3)(A) of the Act, the Department
is extending the time period for issuing
the final results of review by 30 days
until December 6, 2002.

Dated: November 1, 2002.
Joseph A. Spetrini,

Deputy Assistant Secretary for Import
Administration, Group III.

[FR Doc. 02—28345 Filed 11-6—-02; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration
[A—201-822]

Stainless Steel Sheet and Strip in Coils
From Mexico; Antidumping Duty
Administrative Review; Time Limits

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time
limits.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limits for the final results of the 2000-
2001 administrative review of the
antidumping duty order on stainless
steel sheet and strip in coils from
Mexico. This review covers one
manufacturer/exporter of the subject
merchandise to the United States,
ThyssenKrupp Mexinox S.A. de C.V.,
and the period July 1, 2000, through
June 30, 2001.

EFFECTIVE DATE: November 7, 2002.

FOR FURTHER INFORMATION CONTACT:
Deborah Scott at (202) 482—2657 or
Robert James at (202) 482-0649,
Antidumping and Countervailing Duty
Enforcement Group III, Office Eight,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue NW., Washington,
DC 20230.

SUPPLEMENTARY INFORMATION: On August
7, 2002, we published the preliminary
results of the administrative review of
stainless steel sheet and strip in coils
from Mexico for the period July 1, 2000,
through June 30, 2001. See ““Stainless
Steel Sheet and Strip in Coils from
Mexico; Preliminary Results of

Antidumping Duty Administrative
Review,” 67 FR 51204 (August 7, 2002).
Currently, the final results of this
administrative review are due on
December 5, 2002. However, we
determine it is not practicable to
complete the final results of this review
within the original time limit due to a
number of significant case issues.
Petitioners’ and respondent’s case and
rebuttal briefs raise complicated issues
related to the further manufacturing of
subject merchandise in the United
States, level of trade, and cost of
production, such as material costs and
the calculation of interest and general
and administrative expenses. Making a
determination with respect to each of
these issues, particularly those related
to further manufacturing and cost of
production, requires considerable
scrutiny of respondent’s questionnaire
and supplemental questionnaire
responses. Therefore, because it is not
practicable to complete this review
within the normal statutory time limit,
the Department is extending the time
limits for completion of the final results
until February 3, 2003, in accordance
with section 751(a)(3)(A) of the Tariff
Act of 1930, as amended (the Tariff Act).

This extension is in accordance with
section 751(a)(3)(A) of the Tariff Act (19
U.S.C. 1675 (a)(3)(A) (2001)).

Dated: November 1, 2002.
Joseph A. Spetrini,

Deputy Assistant Secretary for Import
Administration, Group III.

[FR Doc. 02—28344 Filed 11-6—02; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[Case Numbers: A-822-805, A-821-818, A—
823-814]

Postponement of the Final
Determinations in the Less-Than-Fair-
Value Investigations of Urea
Ammonium Nitrate Solutions From
Belarus, the Russian Federation, and
Ukraine

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: November 7, 2002.

FOR FURTHER INFORMATION CONTACT:
Thomas Martin at (202) 482-3936, Paige
Rivas at (202) 482—-0651 or Crystal
Crittenden at (202) 482—-0989, AD/CVD
Enforcement, Office 4, Group II, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Ave, NW., Washington, DC 20230.
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SUMMARY: The Department of Commerce
is postponing the final determinations
in the less-than-fair-value investigations
of urea ammonium nitrate solution
(UANS) from Belarus, the Russian
Federation, and Ukraine. The
Department will make its final
determinations not later than February
18, 2003.

SUPPLEMENTARY INFORMATION:
The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department’s regulations are to the
regulations codified at 19 CFR part 351
(2000).

Background

On October 3, 2002, the Department
of Commerce (the Department)
published notices of preliminary
determination of sales at less than fair
value for UANS from Belarus, the
Russian Federation and Ukraine. See
Notice of Preliminary Determination of
Sales at Less Than Fair Value: Urea
Ammonium Nitrate Solutions From
Belarus, 67 FR 62015 (October 3, 2002);
Notice of Preliminary Determination of
Sales at Less Than Fair Value: Urea
Ammonium Nitrate Solutions From the
Russian Federation, 67 FR 62008
(October 3, 2002); Notice of Preliminary
Determination of Sales at Less Than
Fair Value: Urea Ammonium Nitrate
Solutions From Ukraine, 67 FR 62013
(October 3, 2002). The final
determinations for these investigations
are currently due no later than
December 10, 2002. Pursuant to section
735(a)(2) of the Act, on October 15,
2002, Grodno Production Republican
Enterprise of Belarus (Grodno) and JSC
Nevinnomysskij Azot of the Russian
Federation (Nevinka) requested that the
Department postpone its final
determinations in these investigations
until 135 days after the date of the
publication of the preliminary
determination in the Federal Register.
On October 31, 2002, the Trade and
Economic Mission of Ukraine on behalf
of the government of Ukraine submitted
its request for the Department to
postpone a final determination in the
investigation of UANS from Ukraine
pursuant to section 735(a)(2) of the Act.
Additionally, Grodno, Nevinka, and the
Ukrainian government requested that
the Department extend the application
of the provisional measures prescribed

under 19 CFR 351.210(e)(2) to not more
than six months.

Postponement of Final Determination
and Extension of Provisional Measures

In accordance with 19 CFR
351.210(b), because (1) our preliminary
determinations are affirmative, (2) the
requesting exporters account for a
significant proportion of exports of the
subject merchandise from their
respective countries, and (3) no
compelling reasons for denial exist, we
are granting Grodno’s, Nevinka’s, and
the Ukrainian government’s requests
and are fully extending the time for the
final determinations, until no later than
February 18, 2003. Where applicable,
suspension of liquidation will be
extended accordingly.

This notice is issued and published
pursuant to Section 735(a)(2) of the Act
and 19 CFR 351.210(g].

Dated: November 1, 2002.

Faryar Shirzad,

Assistant Secretary for Import
Administration.

[FR Doc. 02-28341 Filed 11-6—-02; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 102402B]

Gulf of Mexico Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of cancellation of a
public meeting.

SUMMARY: The Gulf of Mexico Fishery
Management Council (Council) has
cancelled a joint meeting of the Reef
Fish Management and Artificial reef
Committees that was scheduled for
Wednesday, November 13, 2002, from
8;30 to 9;30 a.m. The meeting was
announced in the Federal Register on
October 29, 2002.

FOR FURTHER INFORMATION CONTACT:
Wayne E. Swingle, Executive Director,
Gulf of Mexico Fishery Management
Council; telephone (813)228-2815.

SUPPLEMENTARY INFORMATION: The initial
notice was published on October 29,
2002 (67 FR 65954). All other
previously published information
remains the same.

Dated: November 1, 2002.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02—28338 Filed 11-6—-02; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 1101028]

Mid-Atlantic Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Mid-Atlantic Fishery
Management’s Council’s Summer
Flounder Monitoring Committee, Scup
Monitoring Committee, and Black Sea
Bass Monitoring Committee will hold a
public meeting.

DATES: The meeting will be held on
Thursday, November 21, 2002,
beginning at 9 a.m. with the Summer
Flounder Monitoring Committee,
followed by the Scup Monitoring
Committee and the Black sea Bass
Monitoring Committee.

ADDRESSES: The meeting will be held at
the Holiday Inn BWI, 890 Elkridge
Landing Road, Baltimore, MD’
telephone 410-859-8400.

Council address: Mid-Atlantic Fishery
Management Council, 300 S. New
Street, Dover, DE 19904, telephone:
302-674-2331.

FOR FURTHER INFORMATION CONTACT:
Daniel T. Furlong, Executive Director,
Mid-Atlantic Fishery Management
Council, telephone: 302-674-2331, ext.
19.

SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to
recommend the 2003 recreational
management measures for summer
flounder, scup, and black sea bass.

Although non-emergency issues not
contained in this agenda may come
before the Committee for discussion,
those issues may not be the subject of
formal Committee action during this
meeting. Committee action will be
restricted to those issues specifically
listed in this notice and any issues
arising after publication of this notice
that require emergency action under
section 205 (c) of the Magnuson-Stevens
Act, provided the public has been
notified of the Committee’s intent to
take final action to address the
emergency.
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Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Joanna Davis at the Council (see
ADDRESSES) at least 5 days prior to the
meeting date.

Dated: November 1, 2002.
Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 02—28402 Filed 11-6—-02; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 102802D]

Endangered and Threatened Species;
Take of Anadromous Fish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of applications for

scientific research permit (1407) and
request for comment.

SUMMARY: Notice is hereby given that
NMFS has received an application for
scientific research from California
Department of Fish and Game (CDFG) in
Chico, CA (1407). This permit would
affect three Evolutionarily Significant
Units (ESUs) of salmonids identified in
Supplementary Information below. This
document serves to notify the public of
the availability of the permit application
for review and comment before a final
approval or disapproval is made by
NMFS.

DATES: Written comments on the permit
applications must be received at the
appropriate address or fax number (see
ADDRESSES) no later than 5 p.m. Pacific
Standard Time on December 9, 2002.

ADDRESSES: Written comments on the
modification request should be sent to
the appropriate office as indicated
below. Comments may also be sent via
fax to the number indicated for the
request. Comments will not be accepted
if submitted via e-mail or the Internet.
The applications and related documents
are available for review, by
appointment, for permit 1407: Protected
Resources Division, NMFS, 650 Capitol
Mall, Suite 8-300, Sacramento, CA
95814 (ph: 916—930-3600, fax: 916—
930-3629). Documents may also be
reviewed by appointment in the Office
of Protected Resources, F/PR3, NMFS,

1315 East-West Highway, Silver Spring,
MD 20910 3226 (301-713-1401).

FOR FURTHER INFORMATION CONTACT:
Rosalie del Rosario at phone number
916-930-3600, or e-mail:
Rosalie.delRosario@noaa.gov.

SUPPLEMENTARY INFORMATION:
Authority

Issuance of permits and permit
modifications, as required by the
Endangered Species Act of 1973 (16
U.S.C. 1531 1543) (ESA), is based on a
finding that such permits/modifications:
(1) are applied for in good faith; (2)
would not operate to the disadvantage
of the listed species which are the
subject of the permits; and (3) are
consistent with the purposes and
policies set forth in section 2 of the
ESA. Authority to take listed species is
subject to conditions set forth in the
permits. Permits and modifications are
issued in accordance with and are
subject to the ESA and NMFS
regulations governing listed fish and
wildlife permits (50 CFR parts 222 226).

Those individuals requesting a
hearing on an application listed in this
notice should set out the specific
reasons why a hearing on that
application would be appropriate (see
ADDRESSES). The holding of such a
hearing is at the discretion of the
Assistant Administrator for Fisheries,
NOAA. All statements and opinions
contained in the permit action
summaries are those of the applicant
and do not necessarily reflect the views
of NMFS.

Species Covered in This Notice

This notice is relevant to three
federally listed salmonid ESUs:
endangered Sacramento River Winter-
run Chinook salmon (Oncorhynchus
tshawytscha), threatened Central Valley
Spring-run Chinook salmon (O.
tshawytscha), and threatened Central
Valley steelhead (O. mykiss).

New Applications Received

CDFG requests a 5—year permit for
takes of adult and juvenile threatened
Central Valley Spring-run Chinook
salmon and threatened Central Valley
steelhead to study their life history. The
goal of the study is to provide baseline
population information for evaluating
restoration efforts in Butte and Big
Chico creeks and to provide information
for the recovery of the species.

Dated: November 1, 2002.
Margaret Lorenz,

Acting Chief, Endangered Species
Division,Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 02—28337 Filed 11-6—-02; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the Advisory Panel To
Assess the Capabilities for Domestic
Response to Terrorist Attacks
Involving Weapons of Mass
Destruction

ACTION: Notice of meeting.

SUMMARY: This notice sets forth the
schedule and summary agenda for the
next meeting of the Panel to Assess the
Capabilities for Domestic Response to
Terrorist Attacks Involving Weapons of
Mass Destruction. Notice of this meeting
is required under the Federal Advisory
Committee Act.

DATES: November 7 and 8, 2002.

ADDRESSES: RAND, 1200 S. Hayes
Street, 4th floor, Arlington, VA 22202—
5050.

PROPOSED SCHEDULE AND AGENDA: Panel
to Assess the Capabilities for Domestic
Response to Terrorist Attacks Involving
Weapons of Mass Destruction will meet
from 8:30 a.m. until 5:30 p.m. on
November 7, 2002 and from 8:30 a.m.
until 2 p.m. on November 8, 2002. Time
will be allocated for public comments
by individuals or organizations at the
end of the meeting on November 8.

FOR FURTHER INFORMATION CONTACT:
RAND provides information about this
Panel on its web site at http://
www.rand.org/organization/nsrd/
terrpanel; it can also be reached at (703)
413-1100 extension 5321. Public
comment presentations will be limited
to two minutes each and must be
provided in writing prior to the meeting.
Mail written presentations and requests
to register to attend the open public
session to: Nancy Rizor, RAND, 1200
South Hayes Street, Arlington, VA
22202-5050. Public seating for this
meeting is limited, and is available on
a first-come, first-served basis.

Dated: October 31, 2002.
L.M. Bynum,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 02—28283 Filed 11-6—02; 8:45 am]
BILLING CODE 5001-08-M
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DEPARTMENT OF DEFENSE
Department of the Air Force

HQ USAF Scientific Advisory Board,;
Meeting

AGENCY: Department of the Air Force,
DoD.

ACTION: Notice of meeting.

SUMMARY: Pursuant to Public Law 92—
463, notice is hereby given of the
forthcoming meeting of the 311th
Human Systems Wing Advisory Group.
The purpose of the meeting is to provide
technical advice and assessment to the
Commander, 311th Human System
Wing. Because classified and contractor-
proprietary information will be
discussed, this meeting will be closed to
the public.

DATES: November 24-27, 2002.
ADDRESSES: Brooks City Base, San
Antonio, Texas.

FOR FURTHER INFORMATION CONTACT:
Major John Pernot, Air Force Scientific
Advisory Board Secretariat, 1180 Air
Force Pentagon, Room 5D982,
Washington DC 20330-1180, (703) 697—
4811.

Pamela D. Fitzgerald,

Air Force Federal Register Liaison Officer.
[FR Doc. 02—-28285 Filed 11-6-02; 8:45 am]
BILLING CODE 5001-5-P

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineer

Intent To Prepare a Draft Supplemental
Environmental Impact Statement for
the Big Sunflower River Maintenance
Feasibility Report

AGENCY: Department of the Army, U.S.
Army Corps of Engineer, DoD.

ACTION: Notice of Intent.

SUMMARY: Authorized channel
improvements in the Big Sunflower
River Basin began in the 1940s and were
completed in the 1960s. The work
consisted of channel improvements on a
number of streams including the Big
Sunflower and Little Sunflower Rivers
and Bogue Phalia; channel
improvements consisted primarily of
clearing and snagging, with some
channel enlargement and channel
cleanout. The Big Sunflower River Basin
has experienced extensive flooding to
agricultural land and urban areas in
recent years. Results of surveys taken
and engineering data collected indicated
the lower reaches of the project streams
had experienced loss of designed

capacity due to vegetation growth and
sediment accumulation, thereby
requiring major maintenance. Corrective
maintenance actions will require
extensive channel cleanout, channel
clearing, and snagging within the Big
Sunflower channel system.

FOR FURTHER INFORMATION CONTACT:
Questions about the proposed action
and Draft Supplemental Environmental
Impact Statement (DSEIS) should be
directed to: Mr. Marvin Cannon,
Vicksburg District Corps of Engineers,
4155 Clay Street, CEMVK-PP-PQ,
Vicksburg, MS 39183-3435 or telephone
(601) 631-5437.

SUPPLEMENTARY INFORMATION: This
project is authorized by the Flood
Control Act (FCA) of December 22, 1944
(House Document [HD] 516—78-2), as
amended by FCAs of July 24, 1946, and
May 17, 1950, October 23, 1962 (HD-
358-89-2), and October 27, 1965 (HD—
308-88-2).

1. A Final Environmental Impact
Statement (FEIS), Flood Control,
Mississippi River and Tributaries,
Yazoo Basin, Mississippi, was
completed in December 1975, covering
the original flood control project on Big
Sunflower River. A Final Supplemental
No. 2 to the FEIS, Flood Control,
Mississippi River and Tributaries,
Yazoo Basin, Mississippi, Big Sunflower
River Maintenance Project was
completed in July 1996, for maintenance
of the original flood control project on
the Big Sunflower River. A Draft
Environmental Assessment (EA) was
prepared in February 2002 to
supplement the information contained
in Supplement No. 2 to the FEIS, Flood
Control, Mississippi River and
Tributaries, Yazoo Basin, Mississippi,
Big Sunflower River Maintenance
Project. The Draft EA was circulated for
agency and public review and comment.
To ensure the environmental
sustainability of this project, the District
Engineer has decided to prepare a
DSEIS No. 3 to the FEIS, Flood Control,
Mississippi River and Tributaries,
Yazoo Basin, Mississippi, Big River
Maintenance Project.

2. The proposed action involves
evaluating several non-structural and
structural alternatives of channel
cleanout of sediment and debris from
the channel bottoms and channel
clearing and snagging to restore the
project channels to authorized design
capacities.

3. A public scoping meeting will be
held in December 2002 in Rolling Fork,
MS. Significant issues identified during
this scoping process will be analyzed in
depth in the DSEIS. The following
agencies are invited to cooperate: The

U.S. Coast Guard; Natural Resources
Conservation Service; U.S. Forest
Service; U.S. Environmental Protection
Agency; U.S. Fish and Wildlife Service;
Mississippi Department of
Environmental Quality; and Mississippi
Department of Wildlife, Fisheries and
Parks. Federally recognized Indian
Tribes will also be invited to cooperate.
These agencies and tribes will be asked
to participate in the review of study data
and the DSEIS.

4. Upon completion, the DSEIS will
be distributed for agency and public
review and comment. Additionally, a
public meeting will be held to present
results of the DSEIS evaluations and the
recommended plan.

5. The DSEIS is estimated to be
completed in November 2003.

Frederick L. Clapp, Jr.,

Colonel, Corps of Engineers, District Engineer.
[FR Doc. 02—28358 Filed 11-6—02; 8:45 am]
BILLING CODE 3710-PU-M

DEPARTMENT OF DEFENSE

Department of Army; Corps of
Engineers

Intent To Prepare A Joint
Environmental Impact Statement/
Environmental Impact Report for the
Peninsula Beach Feasibility Study,
Long Beach, Los Angeles County, CA

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DoD.

ACTION: Notice of Intent.

SUMMARY: The U.S. Army Corps of
Engineers (Corps) and the city of Long
Beach propose to assess the feasibility of
providing additional storm damage
protection for a portion of the Peninsula
Beach between the Alamitos Bay west
jetty and approximately 54th Place.
DATES: A scoping meeting will be held
on November 13, 2002, at 6:30 p.m., in
the Belmont Plaza Pool, 4000 Olympic
Plaza, Long Beach, California.

FOR FURTHER INFORMATION CONTACT:
Questions regarding the scoping process
or preparation of the Environmental
Impact Statement/Environmental
Impact Report (EIS/EIR) may be directed
to Mr. Paul Rose, Chief, Environmental
Resources Branch, U.S. Army Corps of
Engineers, PO Box 532711, Los Angeles,
CA 90053-2325, (213) 452—-3840.
SUPPLEMENTARY INFORMATION:

1. Proposed Action: Peninsula Beach
is a chronically narrow beach that has
undergone repeat nourishment projects
by the City of Long Beach to provide an
adequate beach width for protection of
homes and beach facilities, and
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recreation opportunities for local
residents and other beach users.

The gap between the tip of Alamitos
Bay west jetty and the east end of the
Long Beach Breakwater allows waves to
pass through and to directly impact the
shoreline at Peninsula Beach. The long-
term trend in sediment transport is
expected to be to the west. The Corps
has estimated the annual sediment loss
to be about 55,000 cubic meters.

Due to the sediment loss, there is a
potential danger of flooding when wave
runup overtops the bulkhead or goes
around either end and runs into homes.

2. Alternatives: Alternatives that may
be considered include beach
nourishment, perched beach, revetment/
seawall, submerged breakwater, groins
and/or t-groins, and no-project.

3. Scoping Process: The Corps and the
City of Long Beach are preparing a joint
EIS/EIR to address potential impacts
associated with the proposed project.
The Corps is the Lead Federal Agency
for compliance with National
Environmental Policy Act (NEPA) for
the project, and the City of Long Beach
is the Lead State Agency for compliance
with the California Environmental
Quality Act (CEQA) for the non-Federal
aspects of the project. The Draft EIS/EIR
(DEIS/EIR) document will incorporate
public concerns in the analysis of
impacts associated with the Proposed
Action and associated project
alternatives. The DEIS/EIR will be sent
out for a 45-day public review period,
during which time both written and
verbal comments will be solicited on the
adequacy of the document. The Final
EIS/EIR (FEIS/EIR) will address the
comments received on the DEIS/EIR
during public review, and will be
furnished to all who commented on the
DEIS/EIR, and is made available to
anyone that requests a copy during the
30-day public comment period. The
final step involves, for the federal EIS,
preparing a Record of Decision (ROD)
and, for the state EIR, certifying the EIR
and adopting a Mitigation Monitoring
and Reporting Plan. The ROD is a
concise summary of the decisions made
by the Corps from among the
alternatives presented in the FEIS/EIR.

The ROD can be published
immediately after the FEIS public
comment period ends. A certified EIR
indicates that the environmental
document adequately assesses the
environmental impacts of the proposed
project with the respect to CEQA. A
formal scoping meeting to solicit public
comment and concerns on the proposed
action and alternatives will be held on
Wednesday, November 13, 2002 (see
DATES).

Dated: October 31, 2002.
Richard G. Thompson,
Colonel, Corps of Engineers, District Engineer.
[FR Doc. 02-28359 Filed 11-6—-02; 8:45 am]
BILLING CODE 3710-KF-M

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Availability of Government-
Owned Inventions; Available for
Licensing

AGENCY: Department of the Navy, DOD.
ACTION: Notice.

SUMMARY: The inventions listed below
are assigned to the United States
Government as represented by the
Secretary of the Navy and are available
for licensing by the Department of the
Navy. Navy Case No. 83,913, entitled
“Modular, Interoperable Software
Definable Command Control Computer
Communications Intelligence (C41)
Operations Center”” and Navy Case No.
84,339, entitled “Infrastructure Linkage
and Augmentation System
(INFRALYNX)”.

ADDRESSES: Requests for information
about the inventions cited should be
directed to the Naval Research
Laboratory, Code 1004, 4555 Overlook
Avenue, SW., Washington, DC 20375—
5320, and must include the Navy Case
number.

FOR FURTHER INFORMATION CONTACT:
Catherine M. Cotell, Ph.D., Head,
Technology Transfer Office, NRL Code
1004, 4555 Overlook Avenue, SW.,
Washington, DC 20375-5320, telephone
(202) 767-7230. Due to temporary U.S.
Postal Service delays, please fax (202)
404-7920, e-mail: cotell@nrl.navy.mil or
use courier delivery to expedite
response.

Authority: 35 U.S.C. 207, 37 CFR part 404.

Dated: October 31, 2002.
R.E. Vincent II,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. 02-28276 Filed 11-6—02; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

Secretary of Education’s Commission
on Opportunity in Athletics; Meeting

AGENCY: Secretary of Education’s
Commission on Opportunity in
Athletics; Department of Education.

ACTION: Notice of open meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
forthcoming public meeting of the
Secretary of Education’s Commission on
Opportunity in Athletics (the
Commission). The Commission invites
comments from the public regarding the
application of current Federal standards
for ensuring equal opportunity for men
and women and boys and girls to
participate in athletics under Title IX of
the Education Amendments of 1972
(“Title IX”’). The meeting will take place
in San Diego, California.

Individuals who will need
accommodations for a disability in order
to attend the meetings should notify the
Commission office no later than
November 13, 2002. We will attempt to
meet requests after this date, but cannot
guarantee availability of the requested
accommodation. The meeting site is
accessible to individuals with
disabilities.

Notice of this meeting is required
under section 10(a)(2) of the Federal
Advisory Committee Act.

DATES: November 20-21, 2002.

Location: Wyndham San Diego at
Emerald Park Hotel, 400 West
Broadway, San Diego, California, 92101.

Times: November 20: 9 a.m.—12:30
p-m., 2 p.m.—5 p.m. November 21: 9
a.m.—1 p.m.

Meeting Format: This meeting will be
held according to the following
schedule:

1. Date: November 20, 2002, Time: 9
a.m.—12:30 p.m., 2 p.m.—5 p.m.

2. Date: November 21, 2002, Time: 9
a.m.—1 p.m.

Attendees: If you would like to attend
any or all of the above listed meetings,
we ask that you register with the
Commission office by email or fax to the
address listed under ADDRESSES. Please
provide us with your name and contact
information.

Participants: The meeting scheduled
for November 20, 2002, will begin with
presentations from panels of invited
speakers. After the presentations by
invited speakers, there will be time
reserved for comments from the public.

The meeting scheduled for November
21, 2002, will consist of review and
discussion by the Commissioners of the
information from the previous public
meetings in preparation for the
Commission’s forthcoming report to the
Secretary of Education. The public is
invited to observe this meeting; however
there will not be opportunity for public
comment.

If you are interested in participating
in the public comment period to present
comments on the Federal standards for
ensuring equal opportunity for men and
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women to participate in athletics under
Title IX at this meeting, you are
requested to reserve time on the agenda
of the meeting by contacting the
Commission office by email or fax.

We request that you submit a request
to the Commission office by email or
fax. Please include your name, the
organization you represent if
appropriate, and a brief description of
the issue you would like to present.
Participants will be allowed
approximately three to five minutes to
present their comments, depending on
the number of individuals who reserve
time on the agenda. At the meeting,
participants are also encouraged to
submit two written copies of their
comments. Persons interested in making
comments are encouraged to address the
issues and questions discussed under
SUPPLEMENTARY INFORMATION.

Given the expected number of
individuals interested in providing
comments at the meetings, reservations
for presenting comments should be
made as soon as possible. Persons who
are unable to obtain reservations to
speak during the meetings are
encouraged to submit written
comments. Written comments will be
accepted at each meeting site or may be
mailed to the Commission at the address
listed under ADDRESSES.

In addition to making reservations,
individuals attending the public
meetings, for security purposes, must be
prepared to show photo identification in
order to enter the meeting location.

Request for Written Comments: In
addition to soliciting input during the
public meetings, we invite the public to
submit written comments relevant to the
Commission.

DATES: We would like to receive your
written comments on the Act by
November 29, 2002.

ADDRESSES: Submit all comments to the
Commission using one of the following
methods:

1. Internet. We encourage you to send
your comments through the Internet to
the following address:
OpportunityinAthletics@ed.gov.

2. Mail. You may submit your
comments to The Secretary of
Education’s Commission on
Opportunity in Athletics, 400 Maryland
Avenue, SW., ROB-3 Room 3060,
Washington, DC 20202. Due to delays in
mail delivery caused by heightened
security, please allow adequate time for
the mail to be received.

3. Facsimile. You may submit
comments by facsimile at (202) 260—
4560.

FOR FURTHER INFORMATION CONTACT: See
the Commission address under the

ADDRESSES section of this notice. View
the Commission’s web site at: http://
www.ed.gov/inits/commissionsboards/
athletics. The Commission office
number is 202-708-7417.

SUPPLEMENTARY INFORMATION: The
nation is commemorating the 30th
anniversary of the passage of Title IX,
the landmark legislation prohibiting
recipients of Federal funds from
discriminating on the basis of sex. Since
this legislation was enacted, there has
been a dramatic increase in the number
of women participating in athletics at
the high school and college levels. The
Secretary of Education has determined
that this anniversary provides an
appropriate time to review the
application of Title IX to educational
institutions’ efforts to provide equal
opportunity in athletics to women and
men. In order to do so, the Secretary
established the Commission on
Opportunity in Athletics. The
Commission will produce a report no
later than January 31, 2003, outlining its
findings relative to the opportunities for
men and women in athletics in order to
improve the effectiveness of Title IX.

Comments are encouraged on the
following priority areas:

1. Are Title IX standards for assessing
equal opportunity in athletics working
to promote opportunities for male and
female athletes?

2. Is there adequate Title IX guidance
that enables colleges and school
districts to know what is expected of
them and to plan for an athletic program
that effectively meets the needs and
interests of their students?

3. Is further guidance or are other
steps needed at the junior and senior
high school levels where the availability
or absence of opportunities will
critically affect the prospective interests
and abilities of student athletes when
they reach college age?

4. How should activities such as
cheerleading or bowling factor into the
analysis of equitable opportunities?

5. How do revenue producing and
large-roster teams affect the provision of
equal athletic opportunities? The
Department has heard from some parties
that whereas some men athletes will
“walk-on” to intercollegiate teams—
without athletic financial aid and
without having been recruited—women
rarely do this. Is this accurate and, if so,
what are its implications for Title IX
analysis?

6. In what ways do opportunities in
other sports venues, such as the
Olympics, professional leagues, and
community recreation programs,
interact with the obligations of colleges
and school districts to provide equal

athletic opportunity? What are the
implications for Title IX?

7. Apart from Title IX enforcement,
are there other efforts to promote
athletic opportunities for male and
female students that the Department
might support, such as public-private
partnerships to support the efforts of
schools and colleges in this area?

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: www.ed.gov/
legislation/FedRegister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is published in the Federal Register. Free
Internet access to the official edition of the
Federal Register and the Code of Federal
Regulations is available on GPO Access at:
http://www.access.gpo.gov/nara/index.html.

Dated: November 1, 2002.
Rod Paige,
Secretary of Education.
[FR Doc. 02—-28288 Filed 11-6—02; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services; List of
Correspondence

AGENCY: Department of Education.

ACTION: List of correspondence from
April 1, 2002 through June 30, 2002.

SUMMARY: The Secretary is publishing
the following list pursuant to section
607(d) of the Individuals with
Disabilities Education Act (IDEA).
Under section 607(d) of IDEA, the
Secretary is required, on a quarterly
basis, to publish in the Federal Register
a list of correspondence from the
Department of Education received by
individuals during the previous quarter
that describes the interpretations of the
Department of Education of IDEA or the
regulations that implement IDEA.

FOR FURTHER INFORMATION CONTACT:
Melisande Lee or JoLeta Reynolds.
Telephone: (202) 205-5507.

If you use a telecommunications
device for the deaf (TDD) you may call
(202) 205-5637 or the Federal
Information Relay Service (FIRS) at 1—
800-877-8339.
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Individuals with disabilities may
obtain a copy of this notice in an
alternative format (e.g., Braille, large
print, audiotape, or computer diskette)
on request to Katie Mincey, Director of
the Alternate Format Center. Telephone:
(202) 205-8113.

SUPPLEMENTARY INFORMATION:

The following list identifies
correspondence from the Department
issued from April 1, 2002 through June
30, 2002.

Included on the list are those letters
that contain interpretations of the
requirements of IDEA and its
implementing regulations, as well as
letters and other documents that the
Department believes will assist the
public in understanding the
requirements of the law and its
regulations. The date and topic
addressed by a letter are identified, and
summary information is also provided,
as appropriate. To protect the privacy
interests of the individual or individuals
involved, personally identifiable
information has been deleted, as
appropriate.

Part A—General Provisions
Section 602—Definitions.

Topic Addressed: Special Education
AND Related Services

» Letter dated April 19, 2002 to
individual, (personally identifiable
information redacted), regarding the
circumstances under which
transportation must be provided as a
related service; and clarifying that IDEA
does not address whether parents are
entitled to reimbursement for
transporting their child if transportation
is not a required related service on the
individualized education program.

Part B—Assistance for Education of All
Children With Disabilities

Section 611—Authorization; Allotment;
Use of Funds; Authorization of
Appropriations.

Topic Addressed: Distribution of Funds

* OSEP memorandum 02-06 dated
April 26, 2002, regarding
implementation of the new funding
formula under IDEA, specifically the
year of age cohorts for which a free
appropriate public education (FAPE) is
ensured.

Topic Addressed: Use of Funds

* Letter dated May 22, 2002 to
Louisiana Department of Education
Division of Appropriation Control
Director Kitty Littlejohn regarding the
ability to add program income,
generated from registration fees assessed
on participants at conferences

conducted by the State Department of
Education, to the IDEA Part B grant
award.

Section 612—State Eligibility.

Topic Addressed: Condition of
Assistance and Annual Count

* Letter dated April 2, 2002 to
individual, (personally identifiable
information redacted), clarifying that (1)
the Florida Department of Education
(FDE) operates a one-tier due process
system; (2) the FDE is revising its
eligibility documents which will be
reviewed by the Office of Special
Education Programs; (3) the FDE is
developing a State Improvement Plan;
and (4) a school district may include in
its annual count children placed by
their parents in private schools through
Florida’s program of Scholarships to
Public or Private Schools of Choice for
Students with Disabilities if these
children are being provided special
education or related services under 34
CFR 300.452-300.462.

Topic Addressed: State Educational
Agency General Supervisory Authority

» Letter dated June 27, 2002 to Dina
O. Harris, Esq., John F. Walsh, Esq. and
Arizona Assistant Attorney General
Kacey Gregson, regarding the ability of
a State educational agency (SEA) to
reduce or withhold funds from a local
educational agency (LEA) that is not
meeting its obligation to provide FAPE
to all students with disabilities it is
responsible for serving.

Topic Addressed: Personnel Standards

* Letter dated April 2, 2002 to G.
Emerson Dickman, Esquire, clarifying
requirements regarding qualifications of
personnel under both the IDEA and the
No Child Left Behind Act (NCLB Act)
and a parent’s right to be informed
about the qualifications of individuals
providing services to a child.

Section 614—Evaluations, Eligibility
Determinations, Individualized
Education Programs, and Educational
Placements

Topic Addressed: Individualized
Education Programs

» Letter dated June 27, 2002 to
Mlinois State Board of Education
Director of Special Education Dr.
Anthony E. Sims, clarifying that,
although the Part B “at no cost”
requirement does not preclude
incidental fees normally charged to
nondisabled students or their parents as
part of the regular education program, it
would be impermissible for a public
agency to charge parents a fee for
extended school year services if summer

school services, for which incidental
fees are charged, are not a part of the
extended school year services provided
to the student.

Section 615—Procedural Safeguards

Topic Addressed: Timelines For
Appeals

¢ Letter dated June 26, 2002 to
Connecticut Department of Education
Bureau Chief George P. Dowaliby
clarifying that to require that issues be
raised at a planning and placement team
meeting before they can be addressed at
a due process hearing establishes
impermissible notice and exhaustion
burdens inconsistent with the IDEA and
its implementing regulations.

¢ Letters dated June 25, 2002 to
Minnesota Department of Children
Families and Learning Director of
Special Education Norena A. Hale,
Mississippi State Department of
Education Program Improvement and
Outreach Bureau Director Dr. Melody
Bounds, and Missouri Department of
Elementary and Secondary Education
Coordinator of Special Education
Services Melodie Friedebach, clarifying
that the States must revise or delete
their 30-day time limits because Circuit
Court decisions applicable to these
States have specifically rejected a 30-
day time for appealing due process
hearing decisions since it conflicts with
the policies and purposes of the IDEA.

¢ Letter dated June 4, 2002 to
Arkansas Department of Education
Associate Director of Special Education
Marcia Harding, requesting that
Arkansas revise its 30-day time limit for
filing a civil action under IDEA to be
consistent with a case involving the
Arkansas time limit.

¢ Letters dated June 4, 2002 to
Minnesota Department of Children,
Families and Learning Director of
Special Education Norena A. Hale,
Mississippi State Department of
Education Program Improvement and
Outreach Bureau Director Dr. Melody
Bounds, Missouri Department of
Elementary and Secondary Education
Coordinator of Special Education
Services Melodie Friedebach, and
Nebraska Department of Education
Special Populations Administrator Gary
M. Sherman, requesting that the States
either explain why case law rejecting a
30-day time limit for judicial review of
IDEA claims is not applicable to civil
actions in their States or revise their 30-
day time limits.
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Part C—Infants and Toddlers with
Disabilities

Section 636—Individualized Family
Service Plan

Topic Addressed: Early Intervention
Services

e Letter dated June 11, 2002 to
Kentucky Acting Part C Coordinator Ms.
Trish Howard, clarifying that (1)
guidelines established by a State to
assist teams in developing an
individualized family service plan
(IFSP) may not be implemented in a
manner that restricts the authority and
responsibility of the IFSP team and (2)
that the IFSP team makes the final
determination of the frequency and
intensity of early intervention services
needed by the child.

Other Letters Relevant to the
Administration of IDEA Programs

Topic Addressed: Free Appropriate
Public Education

e Dear Colleague letter dated June 14,
2002 regarding preliminary guidance for
programs which must be implemented
by the 2002—2003 school year on public
school choice, supplemental education
services, and collective bargaining
agreements under the provisions of the
NCLB Act.

* Letter dated May 10, 2002 to
Florida Department of Education Bureau
of Instructional Support and
Community Services Chief Shan Goff,
regarding Florida’s obligation under
Federal civil rights laws to ensure that
its Scholarship Program for Students
with Disabilities is administered in a
nondiscriminatory manner.

Topic Addressed: Personnel Standards

* Letter dated April 30, 2002 to
Alabama Superintendent of Education
Edward R. Richardson, clarifying Title I
paraprofessional requirements under the
NCLB Act.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
legislation/FedRegister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
800—293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document

is published in the Federal Register. Free
Internet access to the official edition of the

Federal Register and the Code of Federal
Regulations is available on GPO Access at:
http://www.access.gpo.gov/nara/index.html.

(Catalog of Federal Domestic Assistance

Number 84.027, Assistance to States for

Education of Children with Disabilities)
Dated: October 31, 2002.

Robert H. Pasternack,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 02—28363 Filed 11-6—02; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7405-8]

Agency Information Collection
Activities: Proposed Collection;
Comment Request: Federal Plan
Requirements for Municipal Solid
Waste Landfills That Commenced
Construction Prior to May 30, 1991 and
Have Not Been Modified or
Reconstructed Since May 30, 1991,
EPA ICR Number 1893.03; OMB
Control Number 2060-0430; Expiration
Date February 28, 2003

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this document announces
that EPA is planning to submit the
following continuing Information
Collection Request (ICR) to the Office of
Management and Budget (OMB):
Federal Plan Requirements for
Municipal Solid Waste Landfills That
Commenced Construction Prior to May
30, 1991 and Have Not Been Modified
or Reconstructed Since May 30, 1991;
EPA ICR Number 1893.03; OMB Control
Number 2060-0430; expiration date
February 28, 2003. Before submitting
the ICR to OMB for review and
approval, EPA is soliciting comments on
specific aspects of the proposed
information collection as described
below.

DATES: Comments must be submitted on
or before January 6, 2003.

ADDRESSES: Compliance Assessment
and Media Programs Division, Office of
Compliance, Office of Enforcement and
Compliance Assurance, Mail Code
2223A, United States Environmental
Protection Agency, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460. A
hard copy of a specific ICR may be
obtained without charge by calling or
sending an E-mail to the contact person
listed in this notice.

FOR FURTHER INFORMATION CONTACT:
Sharie A. Centilla of the Office of
Compliance at (202) 564—-0697 or via E-
mail at Centilla.Sharie@epa.gov and ask
for EPA ICR Number 1893.03; OMB
Control Number 2060—0430; expiration
date February 28, 2003.

SUPPLEMENTARY INFORMATION:

Title: Federal Plan Requirements for
Municipal Solid Waste Landfills That
Commenced Construction Prior to May
30, 1991 and Have Not Been Modified
or Reconstructed Since May 30, 1991
(40 CFR Part 62, Subpart GGG); EPA ICR
Number 1893.03; OMB Control Number
2060-0430; expiration date February 28,
2003.

Affected Entities: Entities potentially
affected by this action are owners or
operators of existing municipal solid
waste landfills that are located in any
State for which a State plan has not
been approved and become effective.

Abstract: The Agency has determined
that the emissions from municipal solid
waste landfills cause, or contribute
significantly to air pollution that may
reasonably be anticipated to endanger
public health or welfare. The
Administrator is charged under Section
111 of the Clean Air Act (CAA) to
establish procedures for each State to
submit a plan that would establish
standards of performance for any
existing source for any air pollutant. If
the State has not developed such a plan,
then the Administrator may require any
person who owns or operates any
emission source or is subject to any
requirements of the CAA, to establish
and maintain reports; make reports;
install, use, and maintain monitoring
equipment or methods; sample
emissions; and provide any other
information as required.

All owners and operators of existing
municipal solid waste landfills must
submit an initial design capacity report.
If the design capacity of an existing
landfill is equal to or greater than
2,500,000 megagrams in weight and
equal to or greater than 2,500,000 cubic
meters in volume, the owner or operator
is required to determine the facility’s
annual, nonmethane, organic compound
(NMOC) emission rate. Based on a three-
tier emission rate calculation system,
the owner or operator is required to
either install a collection and control
system, or perform emission test using
the criteria specified at the next tier
level. If the NMOC emission rate is
determined to be less than 50
megagrams per year, as determined by
Tier 1, Tier 2, or Tier 3 emission rate
calculations, no further calculations or
testing is required for that year.

For landfichs required to install
collection and control systems,
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submission of a collection and control
system design plan is required. After
review of the design plan and
installation of the collections and
control system, and initial performance
test and report for the system is
required. There after, annual
compliance reports are required.
Owners or operators are required to
keep continuous monitoring records of
the parameters reported in the initial
performance report and records of
monthly monitoring of surface methane
concentration.

Burden Statement: The EPA would
like to solicit comments to:

(i) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(i) evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(iii) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submission of responses.

In the previously approved ICR, the
estimated number of respondents for
this information collection was 3,837
with 384 responses per year. The annual
industry reporting and recordkeeping
burden for this collection of information
was 15,110 hours. On the average, each
respondent reported approximately 0.10
times per year and approximately 39
hours were spent preparing each
response. The total annual reporting and
recordkeeping cost burden for this
collection of information was $890,000.
This included an annual cost of
$788,000 associated with capital/startup
costs and $102,000 associated with the
annual operation and maintenance
costs.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any

previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Dated: October 29, 2002.
Michael M. Stahl,
Director, Office of Compliance.
[FR Doc. 02-28355 Filed 11-6—-02; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7405-4]

Notice of Public Scoping Meeting on
the Preparation of an Environmental
Impact Statement (EIS) on the Federal
Funding, Construction, Operation and
Monitoring of a Coastal Wetlands
Restoration Project, the Mississippi
River Water Reintroduction Into
Maurepas Swamp

On April 26, 2002, the U.S.
Environmental Protection Agency,
Region 6 (EPA) published a Notice of
Intent (NOI) in the Federal Register that
it was planning to develop an
environmental impact statement on the
restoration project as the Federal
member of the Task Force created by the
Coastal Wetlands Planning, Protection
and Restoration Act, Public Law 101—
646 (CWPPRA) designated to carry out
the project. The EPA will hold a
Scoping Meeting for the EIS on
December 11, 2002, at the Garyville/Mt.
Airy Magnet School, 240 Highway 54, in
Garyville, LA 70051. Formal meeting
presentations will begin at 6:30 p.m.;
the meeting room will be open with
poster displays at 5:30 p.m. Individuals,
groups, officials, and Federal, State,
Tribal, and local agencies are invited to
participate in the scoping process to
help determine impacts on resources,
issues, and alternatives to be examined
in detail in the EIS.

Purpose: EPA has determined that the
proposed wetlands restoration effort is a
Major Federal Action significantly
impacting the human environment. The
purpose of the EIS is to ensure that
decisions are made in accordance with
the policies and purposes of the
National Environmental Policy Act. The
EIS will be considered by the CWPPRA
Task Force in its decisions on funding,
construction, operations, monitoring
and on alternative features and activities
associated with carrying out the project.

Summary of Project: The proposed
action provides for the reintroduction of
Mississippi River water into swamps

south of Lake Maurepas in Louisiana for
the purpose of restoring the ecological
health and productivity of the swamps.
Over time, hydrologic modifications to
the riverine system have eliminated the
natural inputs of freshwater, nutrients,
and sediment that built and maintained
the wetlands. These swamps are
stressed and dying due to saltwater
intrusion and excessive flooding, which
is due to subsidence and insufficient
accumulation of sediment. The project
will divert in excess of 1,500 cubic feet
per second of fresh river water through
a proposed box-culvert diversion
structure in the levee of the Mississippi
River, then through an outflow channel
for a distance of approximately five
miles, and into the Maurepas swamps.
The presently proposed water diversion
would be constructed in the Garyville,
Louisiana area, connecting to the
existing Hope Canal north of U.S.
Highway 61. As part of this alternative,
the Hope Canal is proposed to be
enlarged in order to accommodate the
estimated flows. The project is
estimated to benefit more than 36,000
acres of cypress-tupelo swamps by
increasing input of freshwater,
sediments, nutrients, and oxygen. The
EIS will consider impacts of this project
with existing and/or proposed flood
control measures of the foreseeable
future. Efforts will be made to ensure
that severity of existing local drainage
problems is not increased as a result of
this project. Information from
reconnaissance level studies for project
development included preliminary site
reviews; hydrologic modeling of
existing conditions and basic diversion
scenarios; baseline ecological field
studies; and surveys of elevations and
cross-sections, and will be provided in
the EIS.

Alternative Actions: The CWPPRA
Task Force may determine to fund and
construct the restoration project; the
CWPPRA Task Force may deny funding
and construction of the restoration
project; or, the Task Force may
determine to take no final action until
additional funds are available. The EIS
will be utilized in other actions such as
the Clean Water Act Section 404 Permit
which (1) may be issued as requested,
(2) may be issued with conditions, or (3)
may be denied.

To Submit Scoping Comments, To
Request Additional Information, or To
Be Placed on the EIS Mailing List,
Contact: Jeanene Peckham at EPA Water
Quality Protection Field Office, 707
Florida Blvd., Suite B-21, Baton Rouge,
LA, 70801; telephone (225) 389-0736, e-
mail peckham.jeanene@epa.gov.

Estimated Date for Release of Draft
EIS: Spring 2004.
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Responsible Official: Gregg A. Cooke,
Regional Administrator.

Oscar Ramirez, Jr.,

Acting Director, Water Quality Protection
Division (6WQ).

[FR Doc. 02-28352 Filed 11-6—02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-7405-9]

Notification of the National Advisory
Council for Environmental Policy and
Technology (NACEPT) Standing
Committee on Compliance Assistance
Meeting; Open Meeting

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notification of public NACEPT
standing committee on compliance
assistance meeting on December 3,
2002.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, Public Law
92-463, notice is hereby given that the
U.S. Environmental Protection Agency
(EPA) will hold an open meeting of the
NACEPT Standing Committee on
Compliance Assistance (Committee) on
Tuesday, December 3, 2002 from 8 a.m.
to 4 p.m. The meeting will be held at the
Adams Mark Hotel at 111 Pecan Street
East, San Antonio, Texas 78205. Seating
at the meeting will be on a first-come
basis and limited time will be provided
for public comment. The meeting will
focus on the areas of the Compliance
Assistance program on which the
Committee has been asked to advise the
EPA. These are: (1) Strengthening the
national compliance assistance network
by helping identify opportunities to
enhance communication among
compliance assistance providers and by
promoting collaboration in compliance
assistance planning and tool
development; (2) developing and testing
performance measurement systems to
demonstrate the effectiveness and
environmental outcomes of compliance
assistance; and (3) acting as a sounding
board to provide feedback on
compliance assistance policies,
strategies or other related matters. A
formal agenda will be available at the
meeting.

SUPPLEMENTARY INFORMATION: NACEPT
is a federal advisory committee under
the Federal Advisory Committee Act,
Public Law 92-463. NACEPT provides
advice and recommendations to the EPA
Administrator and other EPA officials
on a broad range of domestic and
international environmental policy

issues. NACEPT consists of a
representative cross-section of EPA’s
partners and principal constituents who
provide advice and recommendations
on policy issues and serve as a sounding
board for new strategies. Over the last
two years, EPA has undertaken a
number of actions to improve our
compliance assistance activities. To
ensure that the Agency’s efforts to
improve compliance assistance are
implemented in a way that continues to
reflect stakeholder needs, NACEPT
created a new Standing Committee on
Compliance Assistance. This will
provide a continuing Federal Advisory
Committee forum from which the EPA
can continue to receive valuable
stakeholder advice and
recommendations on compliance
assistance activities. For further
information concerning the NACEPT
Standing Committee on Compliance
Assistance, including the upcoming
meeting, contact Joanne Berman,
Designated Federal Officer (DFO), on
(202) 564—7064, or e-mail:
berman.joanne@epa.gov.

Inspection of Subcommittee
Documents: Documents relating to the
above topics will be publicly available
at the meeting.

Dated: October 31, 2002.
Frederick F. Stiehl,
Acting Director, Office of Compliance.
[FR Doc. 02—28354 Filed 11-6—02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-2002-0301; FRL—7279-4]
Experimental Use Permit; Receipt of
Application

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces receipt
of an application 67979-EUP-E from
Syngenta Seeds requesting an
experimental use permit (EUP) for the
plant-incorporated protectant Bacillus
thuringiensis VIP3A. The Agency has
determined that the application may be
of regional and national significance.
Therefore, in accordance with 40 CFR
172.11(a), the Agency is soliciting
comments on this application.

DATES: Comments, identified by docket
ID number OPP-2002-0301, must be
received on or before December 9, 2002.
ADDRESSES: Comments may be
submitted electronically, by mail, or
through hand delivery/courier. Follow
the detailed instructions as provided in

Unit I. of the SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT.:
Leonard Cole, Biopesticides and
Pollution Prevention Division (7511C),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-5412; e-mail address:
cole.leonard@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

This action is directed to the public
in general. This action may, however, be
of interest to those persons who are
interested in agricultural biotechnology
or may be required to conduct testing of
chemical substances under the Federal
Food, Drug, and Cosmetic Act (FFDCA),
or the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA). Since
other entities may also be interested, the
Agency has not attempted to describe all
the specific entities that may be affected
by this action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Get Copies of This
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2002-0301. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
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Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “‘search,”
then key in the appropriate docket ID
number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. To the extent feasible, publicly
available docket materials will be made
available in EPA’s electronic public
docket. When a document is selected
from the index list in EPA Dockets, the
system will identify whether the
document is available for viewing in
EPA’s electronic public docket.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in Unit .B.1. EPA
intends to work towards providing
electronic access to all of the publicly
available docket materials through
EPA’s electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket.

Public comments submitted on
computer disks that are mailed or
delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will
be placed in EPA’s electronic public

docket along with a brief description
written by the docket staff.

C. How and To Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, or through hand
delivery/courier. To ensure proper
receipt by EPA, identify the appropriate
docket ID number in the subject line on
the first page of your comment. Please
ensure that your comments are
submitted within the specified comment
period. Comments received after the
close of the comment period will be
marked “late.” EPA is not required to
consider these late comments. If you
wish to submit CBI or information that
is otherwise protected by statute, please
follow the instructions in Unit I.D. Do
not use EPA Dockets or e-mail to submit
CBI or information protected by statute.

1. Electronically. If you submit an
electronic comment as prescribed in this
unit, EPA recommends that you include
your name, mailing address, and an e-
mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket, and
follow the online instructions for
submitting comments. Once in the
system, select “search,” and then key in
docket ID number OPP-2002-0301. The
system is an ‘“‘anonymous access’’
system, which means EPA will not
know your identity, e-mail address, or
other contact information unless you
provide it in the body of your comment.

ii. E-mail. Comments may be sent by
e-mail to opp-docket@epa.gov,
Attention: Docket ID Number OPP—
2002—0301. In contrast to EPA’s

electronic public docket, EPA’s e-mail
system is not an “anonymous access”’
system. If you send an e-mail comment
directly to the docket without going
through EPA’s electronic public docket,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket, and
made available in EPA’s electronic
public docket.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in Unit I.C.2. These electronic
submissions will be accepted in
WordPerfect or ASCII file format. Avoid
the use of special characters and any
form of encryption.

2. By mail. Send your comments to:
Public Information and Records
Integrity Branch (PIRIB), Office of
Pesticide Programs (OPP),
Environmental Protection Agency
(7502C), 1200 Pennsylvania Ave., NW.,
Washington, DC, 20460-0001,
Attention: Docket ID Number OPP-
2002-0301.

3. By hand delivery or courier. Deliver
your comments to: Public Information
and Records Integrity Branch (PIRIB),
Office of Pesticide Programs (OPP),
Environmental Protection Agency, Rm.
119, Crystal Mall #2, 1921 Jefferson
Davis Hwy., Arlington, VA., Attention:
Docket ID Number OPP-2002-0301.
Such deliveries are only accepted
during the docket’s normal hours of
operation as identified in Unit I.B.1.

D. How Should I Submit CBI To the
Agency?

Do not submit information that you
consider to be CBI electronically
through EPA’s electronic public docket
or by e-mail. You may claim
information that you submit to EPA as
CBI by marking any part or all of that
information as CBI (if you submit CBI
on disk or CD ROM, mark the outside
of the disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA’s electronic public
docket. If you submit the copy that does
not contain CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
clearly that it does not contain CBI.
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Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person listed under
FOR FURTHER INFORMATION CONTACT.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide copies of any technical
information and/or data you used that
support your views.

4. If you estimate potential burden or
costs, explain how you arrived at the
estimate that you provide.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternative ways to improve
the notice.

7. Make sure to submit your
comments by the deadline in this
document.

8. To ensure proper receipt by EPA,
be sure to identify the docket ID number
assigned to this action in the subject
line on the first page of your response.
You may also provide the name, date,
and Federal Register citation.

II. Background

Syngenta Seeds, 3054 Cornwallis
Road, Research Triangle Park, North
Carolina 27709-2257, has applied for an
EUP for field testing of the plant-
incorporated protectant Bacillus
thuringiensis VIP3A insect control
protein as expressed in cotton plants.
The proposed states are Alabama,
Arizona, Arkansas, California, Florida,
Georgia, Louisiana, Mississippi, North
Carolina, South Carolina, Tennessee,
and Texas. The total acreage for this
plant-incorporated protectant EUP will
be 904.5.

III. What Action is the Agency Taking?

Following the review of the Syngenta
Seeds application and any comments
and data received in response to this
notice, EPA will decide whether to issue
or deny the EUP request for this EUP
program, and if issued, the conditions
under which it is to be conducted. Any

issuance of an EUP will be announced
in the Federal Register.

IV. What is the Agency’s Authority for
Taking this Action?

The Agency’s authority for taking this
action is under 40 CFR part 172.
List of Subjects

Environmental protection,
Experimental use permits.

Dated: October 29, 2002.
Janet L. Andersen,
Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.
[FR Doc. 02-28356 Filed 11-6-02; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL RESERVE SYSTEM
[Docket No. R—-1133]
Federal Reserve Bank Services

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice.

SUMMARY: The Board has approved the
fee schedules for Federal Reserve priced
services and electronic connections and
a private-sector adjustment factor
(PSAF) for 2003 of $171.7 million.
These actions were taken in accordance
with the requirements of the Monetary
Control Act of 1980, which requires
that, over the long run, fees for Federal
Reserve priced services be established
on the basis of all direct and indirect
costs, including the PSAF.

DATES: The new fee schedules become
effective January 2, 2003.

FOR FURTHER INFORMATION CONTACT: For
questions regarding the fee schedules:
Joseph Baressi, Financial Services
Analyst, (202/452-3959); William
Driscoll, Financial Services Analyst,
check payments, (202/452-3117); Edwin
Lucio, Financial Services Analyst, ACH
payments, (202/736-5636); Gregory
Cannella, Financial Services Analyst,
Fedwire funds transfer, Fedwire
securities, and noncash collection
services, (202/530-6214); Marybeth
Butkus, Senior Financial Services
Analyst, special cash services, (202/
452-3917); or Amy Pierce, Senior IT
Analyst, electronic connections, (202/

736-5675), Division of Reserve Bank
Operations and Payment Systems. For
questions regarding the PSAF: Brenda
Richards, Senior Financial Analyst,
(202/452-2753) or Gregory Evans,
Manager, Financial Accounting, (202/
452-3945), Division of Reserve Bank
Operations and Payment Systems. For
users of Telecommunications Device for
the Deaf (TDD) only, please call 202/
263—-4869. Copies of the 2003 fee
schedules for the check service are
available from the Board, the Federal
Reserve Banks, or the Reserve Banks’
financial services Web site at http://
www.frbservices.org.

SUPPLEMENTARY INFORMATION:
I. Priced Services
A. Discussion

Over the period 1992 through 2001,
the Reserve Banks recovered 99.8
percent of their total costs for providing
priced services, including special
project costs, imputed expenses, and
targeted after-tax profits or return on
equity (ROE).1

Table 1 summarizes the priced
services’ actual, estimated, and
budgeted cost recovery rates for 2001,
2002, and 2003 respectively. Cost
recovery is estimated to be 92.2 percent
in 2002 and budgeted to be 94.4 percent
in 2003. The aggregate cost-recovery
rates are heavily influenced by the
performance of the check service, which
accounts for approximately 85 percent
of the total cost of priced services. The
electronic services (FedACH, Fedwire
funds transfer, Fedwire securities, and
national settlement) account for
approximately 15 percent of costs, while
noncash and special cash services
represent a de minimis amount.

1Imputed costs, such as taxes that would have
been paid and return on equity that would have
been provided had the services been furnished by
a private business firm, are referred to as the
private-sector adjustment factor (PSAF). The ten-
year recovery rate is based upon the pro forma
income statements for Federal Reserve priced
services published in the Board’s Annual Report.
Beginning in 2000, the PSAF included additional
financing costs associated with pension assets
attributable to priced services. This ten-year cost
recovery rate has been computed as if these costs
were not included in the PSAF calculations prior
to 2000. If these costs were included in the
calculations, and assuming that the Reserve Banks
would not have made any contemporaneous cost or
revenue adjustments, the 10-year recovery rate
would be 98.7 percent.
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TABLE 1.—PRO FORMA COST AND REVENUE PERFORMANCE
[$ millions]

la 2p 3 4c 5

Year Revenue Total Net income Target ROE Recovery rate
expense (ROE) after target
ROE
[1-2] [1/(2+4)]

2001 oo 960.4 901.9 58.5 109.2 95.0%
2002 (ESHMALE) ..veeeiuirieeriiiieesiiieeeiiee et e e siee et e e 912.9 898.0 14.8 92.5 92.2%
2003 (BUAGLL) .evvevieiieiieieeiesiee e 933.7 883.9 49.8 104.7 94.4%

alncludes net income on clearing balances (NICB). Clearing balances, net of imputed reserve requirements and balances used to finance
priced-services assets, are assumed to be invested in three-month Treasury bills. NICB equals the income from this imputed investment less
earnings credits granted to clearing balance holders at the federal funds rate.
bThe calculation of total expense includes operating expenses and imputed expenses. Imputed expenses include taxes, FDIC insurance,
Board of Governors priced services expenses, the cost of float, and interest on imputed debt, if any. Credits related to the accounting for pen-

sions under FAS 87 are also included.

cTarget ROE is the ROE included in the PSAF.
Table 2 presents an overview of the 2001 actual, budgeted 2002, estimated 2002, and projected 2003 cost recovery

performance by category of priced service.

TABLE 2.—PRICED SERVICES COST RECOVERY

[Percent]
Priced service 2001 Actual 2002 Budget | 2002 Estimate | 2003 Budget
All SEIVICES ...vvieiiiie e ettt st se e et e e et e e st e e e snteeeesnaeeeeteeeennneeen 95.0 96.4 92.2 94.4
Check .......... 93.9 95.5 90.9 93.0
ACH oo 103.7 101.4 102.5 101.6
Fedwire funds transfer ... 99.5 101.1 95.9 104.1
Fedwire securities .......... 90.2 100.4 98.7 104.9
Noncash collection ...... 111.9 94.3 93.1 110.3
SPECIAI CASN . 103.3 103.4 91.1 77.5

1. 2002 Estimated Performance—In
2002, the Reserve Banks estimate that
they will recover 92.2 percent of the
costs of providing priced services,
compared with the budgeted recovery
rate of 96.4 percent. The Reserve Banks
expect to recover fully actual and
imputed expenses, earning net income
of $14.8 million, which is $77.7 million
less than the budgeted net income, or
ROE, of $92.5 million. The shortfall
from the 2002 budget is largely driven
by declining check volume. The Reserve
Banks estimate that check revenue in
2002 will be $45.3 million below
budget. Though the Reserve Banks have
taken steps to reduce check operating
costs, these reductions are largely offset
by increases in non-operating factors.

Forward-processed check volume in
2002 was budgeted to be 2.9 percent
higher than in 2001. The Reserve Banks
now estimate, however, that 2002
volume will be 1.8 percent lower than
in 2001. Even this estimate may be
optimistic, as processed check volume
through August 2002 is 3.4 percent
below 2001 volume for the same period.
The deterioration in the Reserve Banks’
check volume appears to be consistent
with nationwide trends away from
check use and toward greater use of
electronic payment methods. The

Federal Reserve System’s recent retail
payments research shows that the
number of checks written in the United
States appears to have been declining
since the mid-1990s.2 Lower volumes in
2002 may also have been influenced by
slower growth in the overall economy.

2. 2003 Projected Performance—For
2003, the Reserve Banks project a priced
services cost recovery rate of 94.4
percent, with net income of $49.8
million, as compared to target net
income, or ROE, of $104.7 million. The
primary factor affecting 2003 cost
recovery is the continued check volume
decline.

The primary risks to the Reserve
Banks’ ability to achieve their budget
targets are (1) cost overruns in the check
modernization projects, (2) significantly
lower-than-projected returns on pension
assets, and (3) a steeper decline in the
Reserve Banks’ check volume than the

2Gerdes, Geoffrey R. and Jack K. Walton II, “The
Use of Checks and Other Noncash Payment
Instruments in the United States,” Federal Reserve
Bulletin, August 2002, pp. 360—-374. (This article is
available on line at www.federalreserve.gov/pubs/
bulletin/default.htm). During the late 1990s, the
volume of checks processed by the Reserve Banks
rose, albeit slowly, which implies that the
proportion of interbank checks cleared through the
Reserve Banks increased.

projected 2.8 percent annual decline.3
To address the apparent continuing
decline in check volumes, the Reserve
Banks are developing a business and
operational strategy that will position
the service to achieve its financial and
payment system objectives over the long
term.

3. 2003 Pricing—The following
summarizes the Reserve Banks’ changes
in fee structures and levels for priced
services:

Check

* The Reserve Banks are raising fees
for forward-collection check products
2.5 percent, return check products 4.0
percent, and payor-bank check products
4.8 percent compared with January 2002
fees.

3 Check modernization is a multiyear initiative to
standardize the processing of checks at all Reserve
Banks, adopt a common platform for processing and
researching check-adjustment cases, create a
national system for archiving and retrieving check
images, and deliver check services to depository
institutions using web technology. Check
modernization should improve the operational
efficiency and cost-effectiveness of the Reserve
Banks’ check services once fully implemented. It
will also improve the consistency, quality, and
uniformity of the check services that Reserve Banks
deliver to their customers and allow new services
to be developed and deployed more quickly.
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» Since 1996, the price index for
check services has increased 31
percent.*

FedACH

e The Reserve Banks will (1) Retain
current per-item origination fees for
items in large files, (2) reduce per-item
origination fees for items in small files
from $0.004 to $0.003, and (3) reduce
per-item receipt fees (for all items) from
$0.0035 to $0.0025.5

» The ACH price index has decreased
61 percent since 1996.

Fedwire Funds Transfer and National
Settlement Services ©

¢ The Reserve Banks will reduce fees
in all volume tiers: from $0.31 to $0.30

150

per transfer if less than 2,501 transfers
per month, from $0.22 to $0.20 per
transfer if between 2,501 and 80,000
transfers per month, and from $0.15 to
$0.10 per transfer if more than 80,000
transfers per month.

» The price index for Fedwire funds
transfer and national settlement services
has decreased 60 percent since 1996.

Fedwire Securities Service

» The Reserve Banks will reduce the
on-line transfer origination and receipt
fees from $0.66 to $0.40.

* The price index for the Fedwire
securities service has decreased 34
percent since 1996.

4. 2003 Price Index—The price index
for electronic payment services (ACH,

FIGURE 1

Fedwire funds transfer and national
settlement, Fedwire securities, and
electronic check) and electronic
connections is projected to decline 5
percent in 2003. By contrast, the index
for paper-based payment services
(check, special cash, and noncash
collection) is expected to increase about
3 percent in 2003. The overall 2003
price index for all Federal Reserve
priced services is projected to increase
less than 1 percent. Since 1996, the
overall price index has declined by
about 2 percent. Figure 1 compares the
Federal Reserve’s price index for priced
services with the GDP price deflator.

FEDERAL RESERVE PRICE INDEX
Chained Fisher ideal index compared with GDP price deflator
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Table 3 shows the actual 2001, estimated 2002, and projected 2003 cost-recovery performance for the check service.

4The price index estimates are based on a
chained Fisher ideal price index. This index is not
adjusted for quality changes in Federal Reserve
priced services. Data elements used in calculating
the index include explicit fee revenue from priced
services and volumes associated with those
services. For 2003, the year-over-year percentage

change in the index is based on a comparison of the
2003 projections with the 2002 estimates for priced
services revenues and volumes. The price index is
calculated based on 1994-2001 actual, 2002
estimated, and 2003 projected revenues and
volumes.

5Files containing fewer than 2,500 items are

small; files with 2,500 or more items are large.

6 The name of the net settlement service was
changed to national settlement service effective
August 2002.
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TABLE 3.—CHECK PRO FORMA COST AND REVENUE PERFORMANCE
[$ millions]
1 2 3 4 5

Year Revenue Total ex- Net income | Target ROE Recovery

pense (ROE) rate after
target ROE

[1-2] [1/(2+4)]
200 e e e e e e e et e e e s n it rarraeeeeaanne 793.2 754.4 38.9 90.2 93.9%
2002 (ESHMALE) ..eeeiieiieeiiiieeeiiee sttt e ettt ettt et et e e st e e saee e e e beeeeanneee s 760.0 758.3 1.7 78.2 90.9%
2003 (BUAGEL) ...vovieeieeeeeeeeeee e eesee s enes st st snes 789.0 758.7 30.3 89.4 93.0%

1. 2001 Performance—The check
service recovered 93.9 percent of total
costs in 2001, including imputed
expenses and targeted ROE, which was
below the targeted recovery rate of 97.6
percent. The volume of checks collected
decreased 0.5 percent from 2000 levels,
partly because of a decline in fine-sort
volumes as banks presented more
checks directly. Revenue grew from
2000 levels primarily because of price
increases, but revenue was $22 million
below the budgeted amount. Costs
exceeded the budgeted amount by $18.5
million because of lower-than-budgeted

pension credits, somewhat offset by
lower-than-budgeted check
modernization costs.

2. 2002 Performance—Through
August 2002, the check service has
recovered 93.0 percent of total costs,
including imputed expenses and
targeted ROE. For the full year, the
Reserve Banks expect to recover all
direct and indirect costs of providing
check services and a modest portion of
the targeted return on equity.
Specifically, the Reserve Banks estimate
that the check service will recover 90.9
percent of its total costs for the full year

compared with the budgeted 2002
recovery rate of 95.5 percent, amounting
to a $39 million shortfall.” The lower-
than-budgeted recovery rate is primarily
due to lower-than-budgeted revenues.
Service revenue is estimated to be $57
million below budget, due to lower-
than-expected volume in forward-
collection, return-collection, and
electronic check products. Additionally,
in the current low-interest-rate
environment, depository institutions
select lower-priced, later-availability
check products. Major factors are
summarized in Table 4.

TABLE 4.—CHECK 2002 BUDGET VS. 2002 ESTIMATE

[millions of dollars]

Budget Estimate Variance

OPEIALING FEVENUE ...ciiitiiiiitieeiitte ettt ettt e ettt e e sttt e e satbee e abte e e e be e e e aabsee e aabeeeaabeeeanbeeeeanbeaeanbeaesnnnas 820.0 763.3 —-56.7
LN = PP PR PR -14.7 -33 -11.4

TOLAI FTEVENUE ...ttt ettt e h et ab e e b e b e e sb et e bt e sab e e e e enbeenbeesnnean 805.3 760.0 —45.3
OPEIALING COSES ...ttt ittt ettt rb ettt ettt b e et e e nb et e bt e e tb e e sb e e sbneesbe e eaneentae e 692.2 681.0 11.3
Check MOEIMIZALION ......ciiiiiiiieiiie ettt b ettt e e sbe e sab e e sneeenbeenbeeans 106.2 1014 4.8
PENSION CrEOILS ...ttt ettt ettt s a e e sane e —66.6 —-41.0 —-25.7
LS PSPPI 111.2 95.1 16.1

LI = U o0 1 TP PP UP PRSPPI 843.0 836.4 6.5
NEL TEVENUE ..ot s sb e s sba e e a e e b s —-37.7 —76.5 —38.8
RECOVEIY rate (PEICENL) ....ieiieiiiie ettt ettt et s e sk e e e st e e saer e e e snn e e e e beeeeanreee s 95.5 90.9 | i

Reserve Banks expect lower-than-
budgeted pension credits to offset
estimated local cost reductions of $27
million. The estimated full-year
recovery rate is lower than the rate
through August as severance expenses
are recognized and data processing and
data communications charges increase
during the fourth quarter.

The volume of checks handled by the
Reserve Banks has declined (as shown
in table 5) reflecting a broader market
trend in which the number of checks

7 The cost-recovery estimate does not reflect
reduced depreciation expense for some check-
sorting equipment of approximately $1 million,
resulting from a recent System re-evaluation of the
useful life of such equipment.

written each year appears to be
declining, as discussed in a recent
Federal Reserve check study.8 Year-to-
date forward-collection check product
volume through August, excluding
electronic fine sort volume, declined 3.6
percent, compared with the 0.6 percent
increase for the similar period last year.?
For the full year 2002, the Reserve
Banks estimate that forward-processed
volume will decline 1.8 percent,
compared with a budgeted 2.9 percent
growth rate. (The decline is due to lower

8 Gerdes, Geoffrey R. and Jack K. Walton II, “The

Use of Checks and Other Noncash Payment
Instruments in the United States,” Federal Reserve
Bulletin, August 2002, pp. 360—374.

local volumes, partly offset by higher
nonlocal volumes, from both large and
small banks.) The full-year rate of
decline is less than the decline to date
because of recent volume growth in
several Districts. There is some risk,
however, that the full-year rate of
decline may exceed the estimate.
Return-check volume has declined 3.8
percent through August 2002, and full-
year volume is expected to decline 4.7
percent, as depository institutions seek
alternative ways to return checks at

9Electronic fine-sort is a service offered by two
Reserve Banks that allows depository institutions to
exchange fine-sort information electronically with
paper checks to follow. Presentment occurs when
the paper checks are delivered.
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lower cost because of the Reserve Banks’
continuing price increases for return
products.

continuing price increases for return
products.

TABLE 5.—PAPER CHECK PRODUCT VOLUME CHANGES

[percent]
Year-to-date
Budgeted change Estimated
2002 change through Au- 2002 change
gust 2002
I ]r= U (0] 4 11V2= Yo B oo | F=Tox 1 o] o [ SR SRSUR 3.6 —-3.6 -1.7
FOrWArd-PrOCESSEA ....coieiiiiiiiee ettt ettt s e e st e e e et b e e e sabb e e e sabreeesaneeeeaneneenaes 2.9 -34 -18
[ 1T PSR RRRPRR 13.1 -6.5 0.0
L] (8] 0 PP PPPP —-23 -3.8 —-4.7

aThese rates exclude electronic fine-sort volume. Including the electronic fine-sort product, fine-sort volume growth was budgeted to increase
8.7 percent in 2002 and is now estimated to increase 9.0 percent.

Reversing a trend over the past few
years, electronic check volumes have
declined. Recent data are summarized
in table 6. Reserve Banks provide payor
banks with electronic check data or
images for about 38 percent of the
checks they collect. Year-to-date 2002

image volumes have declined about 5
percent, to approximately 884 million
check images, which represents about

8.4 percent of all checks collected by the

Reserve Banks. The decline in image
volume, compared with the target
growth of 25.6 percent, is likely due to

delays in implementing FedImage
services.10 The Board believes that
Reserve Banks’ estimates for electronic
check service volume for the full year,
which reflect a higher rate of growth
than experienced through August, may
be somewhat optimistic.

TABLE 6.—ELECTRONIC CHECK PRODUCT SHARE AND VOLUME CHANGES

Volume Share of
change Estimated checks col-
through Au- 2002 change | lected through
gust 2002 (percent) August 2002
(percent) (percent)
Electronic Check PreSENtMENT .......c.occiiiiiiiie e —-24 -0.2 23.0
LI L (o711 o TP PO PR URROPRRP -6.1 -5.6 5.3
[N ToT o (U] Tor=1 1T o PSPPSRSO PPRRPRRY -0.2 15 17.6
Electronic check information .... -10.4 —8.8 6.7
IMAGES oo bbb sae s san e —-4.8 1.9 8.4

3. 2003 Pricing—For the coming year,
the Reserve Banks will continue to focus
on check modernization initiatives to
standardize check processing across all
Reserve Bank offices. The Reserve Banks
will incur significant transition costs
associated with these initiatives, at least
through 2003 (costs in 2003 are
discussed below). These initiatives,
however, are expected to reduce steady-
state production costs and improve
service over the long term.

In 2003, fees for all check products
are increasing 2.8 percent on a volume-
weighted basis compared with current
fees, as shown in table 7.11 Forward-

collection fee increases of 2.5 percent
are composed of an increase in forward-
processing cash letter fees of 10 percent
and per-item fee increases of 1.5
percent. The average volume-weighted
fees for payor bank services will
increase 4.8 percent compared with
current fees. Fees for electronic check
products are increasing faster than fees
for paper check products because the
Reserve Banks are instituting more
consistent fees for these products that
better reflect the value they provide to
depository institution customers.

TABLE 8.—SELECTED CHECK FEES

TABLE 7.—2003 FEE CHANGES

[percent]
Fee

Product change

Total check service ........cccoeeuvveeenn.. 2.8
Forward-collection ... 25
Returns ........ccooeeeviennnnn 4.0
Payor bank services 4.8
Electronic check presentment 7.1
Electronic check information ... 7.3
Image Services .........cccceeeenns 4.0

Table 8 summarizes ranges of selected
check fees for 2002 and 2003, and
shows 2003 price changes in bold type.

Current fee ranges

2003 fee ranges

Forward-processed:

City

10 The rollout of Reserve Bank FedImage services
has taken longer than expected due to complexities
associated with developing the application.

(per item)

11 This discussion evaluates volume-weighted
changes in the direct fees for check products. The
price index, discussed earlier, evaluates the average

$0.005 10 0.079 ..o

(per item)

$0.005 to 0.080

change in costs that would be incurred by a
customer purchasing an average market basket of
Federal Reserve check products.
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TABLE 8.—SELECTED CHECK FEES—Continued

Current fee ranges

2003 fee ranges

RCPC
Forward fine-sort:
City
RCPC
Qualified returned checks:
City
RCPC
Raw returned checks:
City
RCPC
Consolidated shipmenta
Cash letters:

Forward-processed® .........cccoceeiieiiiiiieniiieene

Forward fine-sort
Returned checks: raw/qualified
Payor bank services:

MICR information ..........ccccceeeeiiiiiiieeeeeecciieeeeen

Electronic presentment
Truncation ...................

IMage Capture .........cccvevveeiiiiiieee e

Image delivery
Image archive ....
Image retrieval

1.50 to 5.00
1.30 to 5.00
0.004 to 0.036

4.00 to 14.00 .

(Fixed) (per item)

2-15 0.0030-0.0170
1-12 0.0005-0.0130
2-7 0.0020-0.0180 ....
2-15 0.0020-0.0170
Varies¢ 0.0020-0.0080
N/A  0.0010-0.0060
N/A  0.25-5.00

0.003 t0 0.350 ....cccvviiriiiiiiiiii

0.005t0 0.021 ....oovvviiiiiiiiiicin
0.005 10 0.036 .....cevvvvrviririniiiiieieeeic

0.08 10 0.80 ...oovviiiiiiiiiii
0.10 10 1.10 oo

2.00 10 36.00 ....ccoovviviiiiiiin

2.2510 14.00 ....ooviiiiiiiii e

0.003 to 0.340

0.005 to 0.021
0.005 to 0.036

0.08 to 0.80
0.10to 1.10

1.50 to 5.00
1.30 to 5.00
0.004 to 0.036
(per cash letter)

2.00 to 37.00
6.00 to 14.00
2.00 to 16.00
(Fixed) (per item)

5-15 0.0030-0.0150
2-15 0.0005-0.0110
2-7 0.0020-0.0180
2-15 0.0020-0.0150
Varies¢ 0.0020-0.0080
N/A 0.0007-0.0060

N/A 0.30-5.00

Note: Bold indicates change from 2002 prices.
aPer-item fees for consolidated shipments include a half mill surcharge due to higher fuel costs.

bCash letter fees for forward-processed items transported by the Reserve Banks include a fifty-cent surcharge due to higher fuel costs.

cFixed fee varies by media type.

4. 2003 Projected Cost Recovery—For
2003, the Reserve Banks project that the
check service will recover 93.0 percent
of total costs, including imputed
expenses, costs associated with the
check modernization project, and
targeted ROE. In total, the Reserve
Banks expect to recover all direct and
indirect costs of providing check
services, but only a portion of targeted
return on equity.

Total adjusted costs before taxes are
projected to increase approximately $6.8
million, or 0.8 percent, from estimated
2002 expenses.!2 These costs for 2003
include $102.8 million in costs for the
four check modernization projects,
representing an increase of $1.5 million
over the 2002 estimate. Budgeted 2003
local costs, aside from local check
modernization costs and offsets, are
$18.2 million lower than 2002 estimated
costs, a 3.1 percent reduction, which
slightly exceeds the projected
percentage decline in forward-processed
volume.

Total check revenue is projected to
increase $29 million, or 3.8 percent,
from the 2002 estimate due to increased
fees for payor-bank products and return-

12 This estimate does not reflect reduced
depreciation expense for check sorting equipment

check products. (Increases in fees for
forward-collection products are
projected to be more than offset by
lower volumes and shifts to lower-
priced products due to low interest
rates.) In 2003, revenues from paper-
based services, electronic services, and
other operating and imputed revenues
are expected to represent about 83
percent, 12 percent, and 5 percent,
respectively, of the check service’s
budgeted $789.0 million in revenue.

In 2003, forward-processed check
volume is projected to be 14.4 billion,

a decrease of 2.7 percent compared with
the 2002 estimate, with the decline
coming mostly from large banks,
perhaps partly due to their customers’
shift to electronic payment instruments.
Fine-sort check volume is expected to
continue to decline by 41 million
checks, or 3.7 percent, from the 2002
estimate. Total returns are projected to
be 166 million, a decrease of 2.3 percent
compared with the 2002 estimate.

The Reserve Banks expect an increase
in payor-bank service volumes. The
Reserve Banks project electronic
presentment volume to increase 5.5
percent in 2003 and truncation volume

of approximately $3.5 million, resulting from a

to increase 0.9 percent. Image services
volume is projected to grow 8.4 percent
in 2003, compared with an estimated
2002 increase of 1.9 percent. Image
volume growth is expected to be driven
by the increased functionality of
FedImage services (for example,
electronic access to archived check
images using web technology). MICR
information volume is projected to
increase 0.2 percent in 2003, compared
with a 9 percent decline estimated for
2002.

The Board believes that the greatest
risks to achieving the projected cost-
recovery rate for the check service of
93.0 percent are (1) challenges in
meeting System volume projections and
related revenue projections, (2)
challenges in reducing local costs as
budgeted, (3) potential downward
revisions to priced pension credits, and
(4) potential check modernization cost
overruns.

C. Automated Clearinghouse (ACH)

Table 9 presents the actual 2001,
estimated 2002, and projected 2003
cost-recovery performance for the
commercial ACH service.

recent System re-evaluation of the useful life of
such equipment.
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TABLE 9.—ACH PRO FORMA COST AND REVENUE PERFORMANCE
[$ millions]
1 2 3 4 5
Year Revenue Total expense Net income Target ROE Recovery rate
(ROE) after target
ROE
[1-2] [1/(2+4)]
2001 oot era e 79.4 67.7 11.8 8.9 103.7%
2002 (Estimate) ... 70.8 62.6 8.2 6.5 102.5%
2003 (Budget) ..... 69.9 61.2 8.7 7.5 101.6%

1. 2001 Performance—In 2001, the
ACH service recovered 103.7 percent of
total expenses, including imputed costs
and targeted ROE, compared with a
targeted recovery rate of 101.3 percent.
Commercial ACH volume was 16.2
percent higher than 2000 volume,
compared with the 11.1 percent increase
originally projected for 2001. The
Reserve Banks changed their prices on
October 1, 2001, to reflect better the cost
structure of the ACH service, which is
characterized by high fixed and low
variable costs. The Reserve Banks
decreased per-item fees for large-volume
files and increased monthly fixed fees,
thereby lowering overall fees to large
and medium-sized customers. Also on
October 1, the Reserve Banks
implemented pricing agreements with
other ACH operators for interoperator
ACH transactions. Under the new
interoperator agreements, the Reserve
Banks stopped charging per-item fees to
depository institutions that are
customers of other ACH operators.
Instead, the Reserve Banks and the other
ACH operators began to charge each
other fees for interoperator transactions.
Thus, for ACH items originated by a
Reserve Bank customer but sent to a
customer of another ACH operator, the
Reserve Banks now pay a fee to the
other operator and no longer assess per-

item fees to that ACH operator’s
customer.

2. 2002 Estimate—The Reserve Banks
estimate that the ACH service will
recover 102.5 percent of total expenses
in 2002, compared with the budgeted
recovery rate of 101.3 percent. The
difference from targeted recovery rate is
mainly due to higher-than-projected
volume. The $5.1 million year-over-year
expense decrease results primarily from
consolidating the twelve Districts’” ACH
customer support operations into two
offices. On February 1, 2002, the
Reserve Banks reduced fees to reflect
lower operating costs following the
consolidation. Despite this price
reduction, total revenue is projected to
be $4.3 million or 6.5 percent above the
2002 budget figure.

The Reserve Banks estimate that their
2002 commercial ACH volume will be
9.1 percent higher than experienced in
2001, which is 20.3 percent higher than
budgeted. Year-to-date through August
2002, the Reserve Banks’ ACH volume
increased 10.8 percent from the same
period in 2001. The full-year projection
reflects the Reserve Banks’ expectation
that some large depositors will continue
to shift some volume to another ACH
operator, or at least split their
transactions between the Federal
Reserve and another operator.

3. 2003 Pricing—The Reserve Banks
project that the ACH service will
recover 101.6 percent of its costs in
2003 including imputed expenses and
targeted ROE. For the third time since
January 2001, the Reserve Banks are
reducing fees, which would decrease
revenue by 1.3 percent from the 2002
estimate. The fee to originate items in
files with fewer than 2,500 transactions
will be reduced from $0.004 to $0.003,
and the receipt fee for all items will be
reduced from $0.0035 to $0.0025. These
changes should reduce costs for low-to
medium-volume customers. Assuming
constant volume, the lower fees would
reduce revenue by $5.4 million. The
Reserve Banks expect a 3.7 percent
increase in transaction volume,
reflecting growth of at least that amount
in nationwide use of ACH transactions,
however, which would offset somewhat
the revenue effect from the lower fees.
The Board believes that the Reserve
Banks’ volume and revenue projections
are reasonable.

D. Fedwire Funds Transfer and National
Settlement

Table 10 presents the actual 2001,
estimated 2002, and projected 2003
cost-recovery performance for the funds
transfer and national settlement
services.

TABLE 10.—FEDWIRE FUNDS AND NATIONAL SETTLEMENT SERVICE PRO FORMA COST AND REVENUE PERFORMANCE

[$ millions]
1 2 3 4 5
Year Revenue Total expense Net income Target ROE Recovery rate
(ROE) after target
ROE
[1-2] [1/(2+4)]
2001 .o 63.8 56.7 7.1 7.4 99.5%
2002 (Estimate) ... 56.0 53.0 3.0 55 95.9%
2003 (BUAGEL) ..evieiiiiiiieiiiieieesie et 51.9 445 7.4 5.4 104.1%

1. 2001 Performance—The funds
transfer and national settlement service
recovered 99.5 percent of total costs in
2001, including imputed expenses and
targeted ROE, below the targeted

recovery rate of 101.2 percent. Expenses
for 2001 were $1.6 million (2.5 percent)
more than original budget projections,
primarily because of higher-than-
anticipated Federal Reserve Information

Technology costs, while service revenue
was only $0.6 million (1.0 percent) more
than original budget projections.

2. 2002 Performance—Through
August 2002, the funds transfer and
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national settlement services recovered
100.0 percent of total costs, including
imputed expenses and targeted ROE.
For full-year 2002, the Reserve Banks
estimate that the funds transfer and
national settlement services will recover
95.9 percent of total expenses,
compared with a targeted recovery rate
of 101.1 percent. The underrecovery is
attributed to several factors, including
lower pension credits, an unbudgeted
FedLine for Web project, and a FedLine
for Windows write-off. Funds transfer
volume through August has decreased
0.5 percent relative to the same period
in 2001. For the full year, the Reserve
Banks estimate a 0.5 percent volume
decrease, compared with a budgeted
decline of 1.1 percent.

3. 2003 Fedwire Funds Transfer
Pricing—The Reserve Banks are
maintaining the current thresholds for
volume-based discounts but reducing
the per-transfer fees for each threshold.
Specifically, the Reserve Banks are
lowering the transfer fee for the first
volume tier (2,500 transfers per month)
$0.01 from $0.31 to $0.30 (3.0 percent),
lowering the transfer fee for the second
volume tier (2,501-80,000 transfers per

month) $0.02 from $0.22 to $0.20 (9.1
percent), and lowering the transfer fee
for the third volume tier (>80,000
transfers per month) $0.05 from $0.15 to
$0.10 (33.3 percent). The average
(volume-weighted) per-transfer price
would decline from its current level of
$0.2009 to $0.1679 (16.4 percent). In
addition, the Reserve Banks are
retaining the off-line surcharge at its
current level.

Reserve Banks project that the
Fedwire funds transfer service will
recover 104.1 percent of total costs in
2003, including imputed expenses and
targeted ROE. Total costs are expected
to decline $8.6 million (14.7 percent)
from the 2002 estimate because of lower
data communications charges and the
full-year effect of savings from the
consolidation of local on-line operations
support.?3 Volume for 2003 is expected
to remain flat compared with the 2002
estimate. The Reserve Banks project
total funds transfer revenue to decline
by $4.1 million (7.4 percent) in 2003
from the 2002 estimate primarily
because of the effect of the 2003 price
reductions, which is partially offset by
increases in electronic connection

revenue and NICB. The Board believes
that the Reserve Banks’ projections for
2003 funds transfer volume and revenue
are reasonable.

4. 2003 National Settlement Service
Pricing—Continued consolidations
among check clearinghouses in 2003
that use the national settlement service
are expected to decrease transaction
volume. The Reserve Banks expect this
decrease to be offset by volume from
new customers such as securities
exchanges and card networks. On
balance, the Reserve Banks are retaining
the current national settlement service
fees for 2003. In addition, the Reserve
Banks will retain the monthly $60
minimum account maintenance fee per
arrangement. The Reserve Banks expect
settlement entry and file volumes to
remain stable in 2003 compared with
the 2002 estimate.

E. Fedwire Securities Service 14

Table 11 presents the actual 2001,
estimated 2002, and projected 2003
cost-recovery performance for the
Fedwire securities service.15

TABLE 11.—FEDWIRE SECURITIES SERVICE PRO FORMA COST AND REVENUE PERFORMANCE

[$ millions]
1 3 4 5
Year Revenue Total expense Net income Target ROE Recovery rate
(ROE) after target
ROE
[1-2] [1/(2+4)]
2001 o 19.7 19.5 0.2 2.3 90.2%
2002 (Estimate) . 23.2 21.3 1.9 2.2 98.7%
2003 (BUAGLL) .ovvereeiieiieieeire e 20.6 17.4 3.2 2.2 104.9%

1. 2001 Performance—The Fedwire
securities service recovered 90.2 percent
of total costs in 2001, including imputed
expenses and targeted ROE, below the
target recovery rate of 95.6 percent.
Total costs for 2001 were $0.9 million
(4.4 percent) more than budgeted, and
service revenue was approximately $0.3
million (1.4 percent) less than budgeted.
The lower revenue was due to the delay
in the scheduled addition of Ginnie Mae
securities to the service caused by the
events of September 11. Total securities
transfer volume increased 18.8 percent
from the 2000 level.

2. 2002 Performance—Through
August 2002, the Fedwire securities

13 Specifically, the Reserve Banks consolidated
on-line funds transfer operations to two sites and
consolidated computer interface testing. The
consolidation began in September 2001 and was
completed in May 2002.

14Includes purchase and sale activity.

service recovered 98.7 percent of total
costs, including imputed expenses and
targeted ROE. For full-year 2002, the
Reserve Banks estimate that the Fedwire
securities service will also recover 98.7
percent of total costs, compared with a
targeted recovery rate of 100.4 percent.
The underrecovery is attributed to
several factors, including unbudgeted
costs associated with the postponed
addition and testing of Ginnie Mae
securities, the FedLine for the Web
project, and a write-off associated with
the FedLine for Windows project.
Through August 2002, total Fedwire
securities transfer volume has increased
22.5 percent compared with volume

15 The Reserve Banks provide securities transfer
services for securities issued by the U.S. Treasury,
federal government agencies, government-
sponsored enterprises, and certain international
institutions. The priced component of this service,
reflected in this memorandum, consists of revenues,
expenses, and volumes associated with the transfer

during the same period in 2001. For the
full year, the Reserve Banks estimate
that total Fedwire securities volume will
increase 25.4 percent from 2001,
compared with a budgeted 21.0 percent
increase. The increased volume is
primarily due to the addition of Ginnie
Mae securities to the Fedwire securities
service earlier this year. Higher-than-
anticipated mortgage refinancing
activity has also contributed to the
overall increase in volume.

3. 2003 Pricing—The Reserve Banks
are reducing the on-line transfer
origination and receipt fee $0.26 from
$0.66 to $0.40 (39.4 percent) and
lowering the per-issue, per-account

of all non-Treasury securities. For Treasury
securities, the U.S. Treasury assesses fees for the
securities transfer component of the service. The
Reserve Banks assess a fee for the funds settlement
component of a Treasury securities transfer, this
component is not treated as a priced service.
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maintenance fee $0.01 from $0.41 to
$0.40 (2.4 percent). The Reserve Banks
are retaining the off-line surcharge and
account maintenance fee at their current
levels. In addition, the Reserve Banks
implemented a new automated claim
adjustment processing feature to
support automated claim adjustments
related to failed securities transactions,
interim accounting for securities with
an accrual date different than the record
date, and repurchase agreement
tracking.1® Phased in during the past
year, this new feature allows
participants to add information to
transfer messages that the Fedwire
securities service can use to calculate
cash payments owed to counterparties
involved with related transfers. Only
participants that use this functionality
(currently fewer than 100) will be
charged a fee. The Reserve Banks are
establishing a $0.38 fee per automated
claim adjustment entry.

With the consolidation of operational
support for processing joint custody

collateral, costs for this labor-intensive
product can be clearly identified and
explicitly recovered by a new surcharge.
The Reserve Banks, therefore, are
establishing a $22.00 surcharge per
customer-initiated joint custody account
withdrawal, effective July 2003.

After many years of declining volume,
the business of executing orders for the
purchase and sale of Fedwire-eligible
securities by the Reserve Banks will be
discontinued as of year-end 2002.
Banking industry consolidation and the
availability of discount brokerage
services have reduced significantly the
need for the Reserve Banks to continue
this accommodation for customers. The
purchase and sale activity represents
less than 0.5 percent of the costs and
revenues of the securities service line.

The Reserve Banks project that the
Fedwire securities service will recover
104.9 percent of costs in 2003, including
imputed expenses and targeted ROE.
Total costs are expected to decline $3.9
million (16.5 percent) from the 2002

estimate, primarily due to lower data
communication charges, and the full-
year impact of savings from the
consolidation of local on-line operations
support.l” The Board believes that the
2003 cost projections are reasonable.

The Reserve Banks project that the
volume of agency securities transfers in
2003 will increase 4.3 percent from the
2002 estimate and total revenue will
decrease 11.2 percent from the 2002
estimate. The volume increase is
primarily due to the full-year effect of
adding Ginnie Mae securities to the
service.18 The Board believes the 2003
securities volume and revenue
projections are reasonable.

F. Noncash Collection Service

Table 12 lists the actual 2001,
estimated 2002, and projected 2003
cost-recovery performance for the
noncash collection service.

TABLE 12.—NONCASH COLLECTION PRO FORMA COST AND REVENUE PERFORMANCE

[$ millions]
1 3 4 5
Year Revenue Total expense Net Income Target ROE Recovery rate
(ROE) after target
ROE
[1-2] [1/(2+4)]
2001 o 2.0 1.6 0.4 0.2 111.9%
2002 (Estimate) . 1.6 15 0.0 0.2 93.1%
2003 (BUAGEL) .evveviiieiieieeieeiee e 1.9 1.6 0.4 0.2 110.3%

1. 2001 Performance—The noncash
collection service recovered 111.9
percent of total expenses in 2001,
including imputed expenses and
targeted ROE, exceeding the targeted
recovery rate of 102.5 percent. Volume
for 2001 declined 20.7 percent from
2000 levels, compared with a budgeted
decline of 20.9 percent, and revenue
declined 16.8 percent from 2000 levels,
compared with a budgeted decline of
17.7 percent. Total costs for 2001
decreased 19.5 percent over 2000 levels,
compared with a 12.4 percent budgeted
decline.

2. 2002 Performance—Through
August 2002, the noncash collection
service recovered 105.5 percent of its
costs. For full-year 2002, the Reserve
Banks estimate that the noncash
collection service will recover 93.1
percent of costs, including imputed
expenses and targeted ROE, compared

16 The new feature is currently available only for
mortgage-backed securities; functionally for
Treasury securities and other agency debt may be
incorporated later.

with the targeted recovery rate of 94.3
percent. This drop in the recovery rate
for the year is primarily due to a 26.4
percent decrease in the average volume
for the remaining four months of the
year, compared with the first eight
months of the year. The Board believes
that full-year cost recovery will be
higher than the Reserve Bank estimate.

3. 2003 Pricing—As the number of
outstanding physical municipal
securities continues to decline, the
volume of coupons and bonds presented
for collection also declines. New issues
of bearer municipal securities
effectively ceased in 1983 when the Tax
Equity and Fiscal Responsibility Act of
1982 removed tax advantages for
investors. To simplify the pricing
structure in a small and rapidly
declining business, the Reserve Banks
are eliminating the practice of charging
variable cash letter and coupon

17 Specifically, the Reserve Banks consolidated
on-line securities operations to two sites, joint
custody collateral processing to one site, and
consolidated computer interface testing. The

envelope prices and establishing a
single price regardless of deposit size.
Specifically, the Reserve Banks are
establishing a single fee per cash letter
of $13.00 and a single fee per coupon
envelope of $4.50. In addition, the
Reserve Banks are implementing a
$15.00 increase (75.0 percent), from $20
to $35, in the return-item fee and a $15
increase (38.0 percent), from $40 to $55,
in the bond-collection fee. The Reserve
Banks project that the noncash
collection service will recover 110.3
percent of total costs, including imputed
expenses and targeted ROE, in 2003.
The Board believes that the Reserve
Banks’ projections are reasonable.

G. Special Cash Services

Special cash services represent a
small portion (less than one tenth of one
percent) of overall priced services
provided by the Reserve Banks to

consolidation began in September 2001 and was
completed in May 2002.

18 Ginnie Mae securities were added to the
Fedwire securities service in March 2002.
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depository institutions. In 2002, special
cash services included wrapped coin,
nonstandard packaging of currency
orders and deposits, and registered mail
shipments of currency and coin. The
two offices that offered registered mail

shipments discontinued this service in
2002. The one office that currently
offers wrapped coin will discontinue
this service in 2003. In 2004,
nonstandard packaging of currency will
be the only remaining special cash

service. Table 13 presents the actual
2001, estimated 2002, and projected
2003 cost-recovery performance for
special cash services.

TABLE 13.—SPECIAL CASH PRO FORMA COST AND REVENUE PERFORMANCE

[$ millions]
1 2 3 4 5
Year Revenue Total expense Net income Target ROE Recovery rate
(ROE) after target
ROE
[1-2] [1/(2+4)]
2001 2.3 2.1 0.2 0.1 103.3%
2002 (estimate) . 14 14 -0.1 0.1 91.1%
2003 (BUAGEL) ©.vovveeceeeeeeeceeeeeee et 0.4 0.5 0.0 0.1 77.5%

1. 2001 Performance—In 2001, special
cash services recovered 103.3 percent of
total expenses, including imputed
expenses and targeted ROE, compared
with a targeted recovery rate of 104.4
percent.

2. 2002 Performance—Through
August 2002, special cash services
recovered 103.2 percent of total
expenses, including imputed expenses
and targeted ROE. For full-year 2002,
the Reserve Banks estimate that
recovery for special cash services will
decline to 91.1 percent, compared with
a targeted recovery rate of 103.8 percent.
The estimated underrecovery is due
primarily to the Kansas City and Helena
offices discontinuing registered mail
shipments of currency in 2002. Kansas
City discontinued this service in August
2002 primarily because of rising
insurance and postage rates. In response
to these increasing costs, the office
increased the surcharge for registered
mail shipments, which resulted in a
significant volume decline, though
Kansas City will continue to incur
support costs for the remainder of the
year. Helena discontinued the registered
mail service in October 2002 and will
continue to incur support charges for
the remainder of the year. In addition,
coin-wrapping volume in Helena is
down 23.0 percent from its 2002
budgeted volumes.

3. 2003 Pricing—For 2003, the
Reserve Banks project that special cash
services will recover 77.5 percent of
costs, including imputed expenses and
targeted ROE. Relative to 2002
estimates, total costs are projected to
decrease $0.9 million, or 60.0 percent,
and revenue is expected to decrease
$0.9 million, or 67.6 percent. Helena
will discontinue the coin-wrapping
service in 2003 and expects coin-
wrapping volumes to decline
significantly during the transition

period, though it will continue to incur
support costs through the end of 2003.
The Board believes that the Reserve
Banks’ projections are reasonable.

II. Private-Sector Adjustment Factor
A. Background

Each year, as required by the
Monetary Control Act of 1980, the
Reserve Banks set fees for priced
services provided to depository
institutions. These fees are set to
recover, over the long run, all direct and
indirect costs and imputed costs,
including financing costs, return on
equity (profit), taxes, and certain other
expenses that would have been incurred
if a private business firm provided the
services. These imputed costs are based
on data developed in part from a model
comprising consolidated financial data
for the nation’s fifty largest bank
holding companies (BHGs).19 The
imputed costs and imputed profit are
collectively referred to as the PSAF. In
a comparable fashion, investment
income is imputed and netted with
related direct costs associated with
clearing balances to estimate net income
on clearing balances (NICB).

1. Private Sector Adjustment Factor—
The method for calculating the
financing and equity costs in the PSAF
requires determining the appropriate
levels of debt and equity to impute and
then applying the applicable financing
rates. This process requires developing
a pro forma priced services balance
sheet using actual Reserve Bank assets
and liabilities associated with priced
services and imputing the remaining
elements that would exist if the Reserve
Banks’ priced services were provided by
a private sector business firm.

19The peer group of the fifty largest bank holding

companies is selected based on total deposits.

The amount of the Reserve Banks’
assets that will be used to provide
priced services during the coming year
is determined using Reserve Bank
information on actual assets and
projected disposals and acquisitions.
The priced portion of mixed-use assets
is determined based on the allocation of
the related depreciation expense. The
priced portion of actual Reserve Bank
liabilities consists of balances held by
Reserve Banks for clearing priced
services transactions (clearing balances),
estimated based on historical data, and
other liabilities such as accounts
payable and accrued expenses.

Long-term debt is imputed only when
core clearing balances and long-term
liabilities are not sufficient to fund long-
term assets or if the interest rate risk
sensitivity analysis indicates that
estimated risk will exceed a change in
cost recovery of more than two
percentage points.20- 21 Short-term debt
is imputed only when clearing balances
not used to finance long-term assets and
short-term liabilities are not sufficient to
fund short-term assets. Equity is
imputed to meet the FDIC definition of
a well-capitalized institution, which is
currently 5 percent of total assets and 10
percent of risk-weighted assets.

a. Financing Rates—When needed to
impute short-and long-term debt, the
debt rates are derived based on these
elements in the BHC model. Equity
financing rates are based on the average

20 A portion of clearing balances is used as a
funding source for priced services assets. Long-term
assets are partially funded from an initial core
amount of $4 billion clearing balances. Core
clearing balances are considered the portion of the
balances that has remained stable over time without
regard to the magnitude of actual clearing balances.

21 The PSAF methodology includes an analysis of
interest rate risk sensitivity, which compares rate-
sensitive assets with rate-sensitive liabilities and
measures the effect on cost recovery of a change in
interest rates of up to 200 basis points.
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of the return on equity (ROE) results of
three economic models using data from
the BHC model.22

For simplicity, given that federal
corporate tax rates are graduated, state
tax rates vary, and various credits and
deductions can apply, a specific tax rate
is not calculated for Reserve Bank
priced services. Instead, the use of a pre-
tax ROE captures imputed taxes. The
resulting ROE influences the dollar level
of the PSAF and Federal Reserve price
levels because this is the return a
shareholder would expect in order to
invest in a private business firm. The
use of the pre-tax return on equity
assumes 100 percent recovery of
expenses, including the targeted return
on equity. The recommended PSAF is,
therefore, based on a matching of
revenues and actual and imputed costs.
Should the pre-tax earnings be greater or
less than the targeted ROE, the PSAF is
adjusted for the tax expense or savings
associated with the adjusted recovery.
The imputed tax rate is the median of
the rates paid by the BHCs over the past
five years adjusted to the extent that
BHCs have invested in municipal
bonds.

b. Other Costs—The PSAF also
includes the estimated priced services-
related expenses of the Board of
Governors and imputed sales taxes
based on Reserve Bank expenses. An
assessment for FDIC insurance, when
required, is imputed based on current
FDIC rates and projected clearing
balances held with the Federal Reserve.

2. Net Income on Clearing Balances—
The NICB calculation is made each year
along with the PSAF calculation and is
based on the assumption that Reserve
Banks invest clearing balances net of
imputed reserve requirements and
balances used to finance priced-services
assets. Based on these net clearing
balance levels, Reserve Banks impute an
investment in three-month Treasury
bills. The calculation also involves
determining the priced services cost of
earnings credits (amounts available to
offset future service fees) on contracted
clearing balances held, net of expired
earnings credits, based on the federal
funds rate. The rates and clearing
balance levels used in the NICB estimate
are based on the actual rates and
balances from the six months before the
calculation date. Because clearing

22 The pre-tax return on equity (ROE) is
determined using the results of the comparable
accounting earnings model (CAE), the discounted
cash-flow model (DCF), and the capital asset pricing
model (CAPM). Within the CAPM and DCF models,
the ROE is weighted based on market capitalization,
and within the CAE model, the ROE calculation is
equally weighted. The results of the three models
are averaged to impute the PSAF pre-tax ROE.

balances are held for clearing priced
services transactions, they are directly
related to priced services. Therefore, the
net earnings or expense attributed to the
imputed Treasury-bill investments and
the cost associated with holding
clearing balances are considered net
income for priced services activities.

B. Discussion

The increase in the 2003 PSAF is
primarily due to a significant increase in
clearing balances on which investments
in marketable securities are imputed
and the resulting increase in total assets.
Because required imputed equity is
based on five percent of total assets,
priced services equity and cost of equity
increased.

1. Asset Base—The total estimated
cost of Federal Reserve assets to be used
in providing priced services is reflected
in table 14. Total assets have increased
$3,664.3 million, or 30.9 percent.
Growth of $3,416.9 million in imputed
investments in marketable securities
and $365.3 million in imputed reserve
requirements, which are based on the
level of clearing balances, explains the
majority of this increase. These
increases are offset by a decrease of
$166.5 million in items in process of
collection.

While assets financed through the
PSAF such as premises, receivables, and
prepaid expenses have decreased, most
priced service assets, including the
prepaid pension costs, furniture and
equipment, and Board of Governors’
assets have increased. Table 15 shows
that the short-term assets funded with
short-term payables and clearing
balances total $103.8 million. This
amount represents a decrease of $9.5
million, or 8.4 percent, from the short-
term assets funded in 2002. Long-term
assets funded with long-term liabilities,
equity, and core clearing balances are
projected to total $1,537.4 million. This
amount represents an increase of $58.1
million, or 3.9 percent, from the long-
term assets funded in 2002. Growth of
$35.9 million in prepaid pension costs
explains the majority of the increase,
while increases in Reserve Bank
leasehold improvements and long-term
prepayments and furniture and
equipment assets explain an additional
$23.5 million. These increases are offset
by a decrease of $1.3 million in Reserve
Bank premises assets.

2. Debt and Equity Costs and Taxes—
As previously mentioned, core clearing
balances from the NICB calculation are
available as a funding source for priced
services assets. Table 15 shows that
$503.9 million in clearing balances are
used to fund priced services assets in
2003. The interest rate sensitivity

analysis in table 16 indicates that
potential T-bill and federal funds rate
decreases of 200 basis points produce a
decrease in cost recovery of 0.4
percentage points. The established
threshold for change to cost recovery is
two percentage points; therefore,
interest rate risk associated with using
these balances is within acceptable
levels and no long-term debt is imputed.

Table 17 shows the imputed PSAF
elements, the pre-tax return on equity,
and other required PSAF recoveries
approved for 2003 and 2002. The
significant increase in clearing balances
from which marketable security
investments are imputed increases total
assets. An increase in total assets, and
the resulting increase in imputed equity,
increases expenses associated with the
return on equity. Although the pre-tax
return on equity rate decreased from
22.1 percent for 2002 to 19.4 percent for
2003, with increased imputed equity,
the pre-tax return on equity increased
$19.6 million. As indicated previously,
the pre-tax return on equity is
calculated using the combined results of
three models. The effective tax rate used
in 2003 also increased to 30.4 percent
from 29.3 percent in 2002.

3. Capital Adequacy and FDIC
Assessment—As shown in table 18, the
amount of equity imputed for the 2003
PSAF is $775.6 million, an increase of
$183.3 million from imputed equity of
$592.3 million in 2002. As noted above,
equity is based on 5 percent of total
assets, as required by the FDIC for a
well-capitalized institution in its
definition for purposes of assessing
insurance premiums. In both 2003 and
2002, the capital to risk-weighted asset
ratio and the capital to total assets ratio
both exceed regulatory guidelines. As a
result, no FDIC assessment is imputed
for either year.

III. Analysis of Competitive Effect

All operational and legal changes
considered by the Board that have a
substantial effect on payments system
participants are subject to the
competitive impact analysis described
in the March 1990 policy statement
“The Federal Reserve in the Payments
System.” 23 Under this policy, the Board
assesses whether the proposed change
would have a direct and material
adverse effect on the ability of other
service providers to compete effectively
with the Federal Reserve in providing
similar services because of differing
legal powers or constraints or because of
a dominant market position of the
Federal Reserve deriving from such
legal differences. If the fees or fee

23 Federal Reserve Regulatory Service 7-145.2.
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structures create such an effect, the
Board must further evaluate the changes
to assess whether their benefits—such
as contributions to payment system
efficiency, payment system integrity, or
other Board objectives—can be retained
while reducing the hindrances to
competition.

The 2003 fees result in a projected
ROE below the target established using

a model that is based, in part, on the
consolidated results over time of the
largest fifty bank holding companies. To
the extent that these bank holding
companies expect a mature, declining
business, such as check processing, to
have the same return on equity as the
organization as a whole, the Reserve
Banks’ underrecovery could have an
adverse competitive effect. Given the

current market environment, however,
greater fee increases are not likely to
materially improve the Reserve Banks’
cost recovery and might even reduce the
revenue that the Reserve Banks receive
as depository institutions seek lower-
cost alternatives. Overall, the Board
believes that the proposed fees are
reasonable.

BILLING CODE 6210-01-P
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Table 14
Comparison of Pro Forma Balance Sheets
for Federal Reserve Priced Services
(millions of dollars — average for year)

2003 2002
Short-term assets
Imputed reserve requirement on
clearing balances™ $ 1,043.8 $ 6785
Imputed investment in marketable securities”® 8,889.9 5,473.0
Receivables 77.4 81.7
Materials and supplies 3.0 38
Prepaid expenses 23.4 278
Items in process of collection® 3,936.3 4,102.8
Total short-term assets 13,973.8 10,367.6
Long-term assets
Premises *° 429.8 431.1
Furniture and equipment 188.3 177.7
Leasehold improvements and
long-term prepayments 83.3 70.4
Prepaid pension costs 836.0 800.1
Total long-term assets 1,5374 1,479.3
Total assets $15,511.2 $11,846.9
Short-term liabilities”’
Clearing balances and balances arising
from early credit of uncollected items $10,508.5 $7,377.5
Deferred credit items® 3,865.4 3,509.8
Short-term payables 77.0 103.9
Total short-term liabilities 14,450.9 10,991.2
Long-term liabilities’
Postemployment/retirement benefits 284.7 263.4
Total liabilities 14,735.6 11,254.6
Equity 775.6 5923
Total liabilities and equity $15,511.2 $11,846.9

2 Funded with clearing balances.

%> Represents float costs that are directly estimated at the service level.

%% Includes allocations of Board of Governors’ assets to priced services of $1.5 million for 2003 and $1.1 million for
2002.

%7 No debt is imputed because clearing balances are used as an available funding source.
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Table 15
Portion of Clearing Balances used
to Fund Priced Services Assets
(millions of dollars)

2003 2002
A. Short-term asset financing
Short-term assets to be financed:
Receivables $774 $ 81.7
Materials and supplies 3.0 38
Prepaid expenses 234 278
Total short-term assets to be financed $103.8 $113.3
Short-term funding sources:
Short-term payables 77.0 103.9
Portion of short-term assets funded with
clearing balances®® $26.8 $94
B. Long-term asset financing
Long-term assets to be financed:
Premises $429.8 $431.1
Furniture and equipment 188.3 177.7
Leasehold improvements and long-term
prepayments 833 70.4
Prepaid pension costs 836.0 800.1
Total long-term assets to be financed $1,5374 $1,479.3
Long-term funding sources:
Postemployment/retirement benefits 284.7 263.4
Imputed equity™ 775.6 5923
Total long-term funding sources 1,060.3 855.7
Portion of long-term assets funded with
core clearing balances™ $477.1 $623.6
C. Total clearing balances used for funding
priced-services assets $503.9 $633.0

% Clearing balances shown on table 14 are available for financing priced-services assets. Using these balances
reduces the amount available for investment in Treasury bills for the net income on clearing balances calculation.
Long-term assets are financed with core clearing balances; a total of $4 billion in balances is available for this
purpose. Short-term assets are financed with clearing balances not used to finance long-term assets. No short- or
long-term debt is imputed.

%% See table 17 for calculation of required imputed equity amount.
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Table 16
2003 Interest Rate Sensitivity Analysis
(millions of dollars)
Rate Rate
Sensitive Insensitive Total

Assets

Imputed reserve requirement on clearing balances $1,043.8 $1,043.8

Imputed investment in marketable securities $8.889.9 $8.889.9

Receivables 77.4 774

Materials and supplies 3.0 3.0

Prepaid expenses 234 234

Items in process of collection™ 70.9 3,865.4 3,936.3

Long-term assets 1,537.4 1,537.4
Total assets $8,960.8 $6,550.4 $15,511.2
Liabilities

Clearing balances and balances arising from

carly credit of uncollected items®’ $8,699.8 $1,808.7 $10,508.5

Deferred credit items 3,8654 3,865.4

Short-term payables 77.0 77.0

Long-term liabilities 284.7 284.7
Total liabilities $8,699.8 $6,035.8 $14,735.6

%% The amount designated rate sensitive represents the amount of cash items in process of collection that are invested

in three-month Treasury bills.

*! The amount designated rate insensitive represents clearing balances on which earnings credits are not paid.
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Table 16

2003 Interest Rate Sensitivity Analysis

(millions of dollars)
(Continued)

Rate change results

Asset yield ($8,960.8 x -.02)

Liability cost ($8,699.8 x -.02)
Effect of 200 basis point decrease

2003 budgeted revenue

Effect of decrease
Revenue adjusted for effect of interest rate decrease

2003 budgeted total expenses
2003 budgeted target ROE

Tax effect of interest rate decrease ($-5.2 x 30.4%)
Total recovery amounts

Recovery rate before interest rate decrease
Recovery rate after interest rate decrease
Effect of interest rate decrease on cost recovery™

32 Effect of a potential change in rates is less than a 2 percentage point change in cost recovery, therefore, no long-term debt is imputed for 2003.

200 basis point
decrease in both
rates

$(179.2)

(174.0)
$ (52)

933.7
(5.2)
$928 5

883.9
104.7

(1.6)
$987.0

94.4%
94.0%
-0.4%
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Table 17
Derivation of the 2003 and 2002 PSAF
(millions of dollars)

2003 2002
A. Imputed elements
Short-term debt™ $ 0.0 $ 0.0
Long-term debt™ $ 00 $ 00
Equity
Total assets from table 14 $15,511.2 $11,846.99
Required capital ratio” 5% 5%

Total equity $775.6 $592.3

B. Cost of Capital
1. Financing rates/costs
Short-term debt N/A N/A
Long-term debt N/A N/A
Pre-tax return on equity® 19.4% 22.1%

2. Elements of capital costs
Short-term debt $ 00 $ 00
Long-term debt 0.0 0.0
Equity $775.6 x 19.4% = 1505 $5923x 22.1%= 130.9
$150.5 $130.9
C. Other required PSAF recoveries
Sales taxes $148 $14.1
Federal Deposit Insurance
assessment 0.0 0.0
Board of Governors expenses 6.4 5.1
21.2 19.2
D. Total PSAF recoveries $171.7 $150.1

As a percent of assets 1.1% 1.3%
As a percent of expenses®’ 22.4% 19.0%

E. Tax rates 30.4% 29.3%

33 No short-term debt is imputed because clearing balances are used as a funding source for those assets that are not
financed with short-term payables.

>* No long-term debt is imputed because clearing balances are used as a funding source.

> Based on the Federal Deposit Insurance Corporation’s definition of a well-capitalized institution for purposes of
assessing insurance premiums.

3¢ One component of the pre-tax return on equity is based on the average after-tax rate of return on equity, adjusted
by the effective tax rate to yield the pre-tax rate of return on equity for each bank holding company for each year.
These data are then averaged over five years to yield the pre-tax return on equity for use in the PSAF. The final pre-
tax rate of return on equity is determined averaging the result from this component (22.9%), along with results from
a capital asset pricing model (13.8%), and a discounted cash flow model (21.6%).

37 System 2003 budgeted priced services expenses less shipping are $765.2 million.
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Table 18
Computation of 2003 Capital Adequacy
for Federal Reserve Priced Services
(millions of dollars)
Risk Weighted
Assets Weight assets

Imputed reserve requirement

on clearing balances $1,043.8 0.0 $0.0
Imputed investment in marketable

securities 8,889.9 0.0 0.0
Receivables 774 0.2 155
Materials and supplies 3.0 1.0 3.0
Prepaid expenses 234 1.0 23.4
Items in process of collection 3,936.3 0.2 7873
Premises 429.8 1.0 4298
Fumiture and equipment 188.3 1.0 188.3
Leases, leasehold improvements

& long-term prepayments 833 1.0 833
Prepaid pension costs 8360 1.0 836.0

Total $15,511.2 $2,366.6
Imputed equity for 2003 $775.6
Capital to risk-weighted assets 32.8%
Capital to total assets 5.0%
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Automated Clearing House Fee Schedule

Fee

Origination (per item or record):*®

Items in small files $0.0030

Items in large files $0.0025

Addenda record $0.0010
Input file-processing fee (per file): $5.00
Receipt (per item or record):>’

Item $0.0025

Addenda record $0.0010
Monthly fee (per routing number):

Account servicing fee* $25.00

FedACH settlement*' $20.00

Information extract file $10.00
Voice response return item/notification of change (NOC) fee:** $2.00
Nonelectronic input/output fee:*

Tape input/output $25.00

Paper output $15.00

Facsimile return/NOC** $15.00
Cross-border fee:

Cross-border item surcharge™® $0.039

Same-day recall of item at receiving gateway operator $3.50

Same-day recall of item not at receiving gateway operator $5.00

Item trace $5.00

Microfiche $3.00

Note: Bold indicates change from 2002 prices.

%% Small files contain fewer than 2,500 items and large files contain 2,500 or more items. These origination fees do
not apply to items that the Reserve Banks receive from other operators.

*° These receipt fees do not apply to items that the Reserve Banks send to other operators.

“* The account-servicing fee applies only to routing numbers that have received or originated transactions that are
processed by the Reserve Banks. Institutions that receive only U.S. government transactions or that elect to use
another operator exclusively are not assessed the account-servicing fee.

*! The fee for Fed ACH settlement is applied to any routing number with activity during a month. This fee does not
aPply to routing numbers that use the Reserve Banks for government transactions only.

* The fee includes the transaction fee in addition to the voice-response fee. The Reserve Banks also assess a $15
fee for every government paper return/NOC they process. This service is not considered a priced service. The fee
includes the transaction fee in addition to the conversion fee.

* These services are offered in contingency situations only.

“ The fee includes the transaction fee in addition to the conversion fee.

*> The cross-border item surcharge is assessed in addition to the standard item, addenda, and file-processing fees.
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Fedwire Funds Transfer and National Settlement Service Fee Schedule
Fedwire funds transfer service:
Fee
Basic volume-based transfer fee (originations and receipts)
Per transfer for the first 2,500 transfers per month $0.30
Per transfer for additional transfers up to 80,000 per month $0.20
Per transfer for every transfer over 80,000 per month $0.10
Surcharge
Off-line transfer originated $15.00
National Settlement Service:
Basic
Settlement entry fee $0.80
Settlement file fee $14.00
Surcharge
Off-line surcharge $25.00
Minimum monthly charge (account maintenance)*® $60.00
Special settlement arrangements®’
Fee per day $100.00

Note: Bold indicates change from 2002 prices.

“6 This minimum monthly charge will only be assessed if total settlement charges during a calendar month are less
than $60. The fee will be reduced by the total amount of any per entry and per settlement charges incurred during

the month.

“7 Special settlement arrangements use Fedwire funds transfers to effect settlement. Participants in arrangements
and settlement agents are also charged the applicable Fedwire funds transfer fee for each transfer into and out of the

settlement account.
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Fedwire Securities Service Fee Schedule
(Agency Securities)

Fee

Basic transfer fee

Transfer or reversal originated or received $0.40
Surcharge

Off-line transfer or reversal originated or received $25.00
Monthly maintenance fees

Account maintenance (per account) $15.00

Issues maintained (per issue/per account) $0.40
Claims adjustment fee: $0.38
Joint custody fee:*® $22.00

Note: Bold indicates change from 2002 prices.

“ Price implementation for joint custody will begin July 1, 2003.



Federal Register/Vol. 67, No. 216/ Thursday, November 7, 2002/ Notices 67855

Noncash Collection Fee Schedule

Coupon collection: Fee
Cash letters fee $13.00
Coupon envelopes $4.50
Return items $35.00

Bond collection (per bond):*’ $55.00

Note: Bold indicates change from 2002 prices.

* Plus actual shipping costs.
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Special Cash Services Fee Schedule

Fee
Wrapped coin (per box)>®
Helena.................... $4.00
Nonstandard packaging
Seventh District offices
(per currency order or deposit)’.................. .. $12.00
Registered mail fees
Helena............................. Discontinued October 2002
Tenth District offices............. Discontinued August 2002

Note: Bold indicates change from 2002 prices.

%% There are fifty rolls of coin in each box.
>! This service only applies to the $1 through $20 denominations.
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Electronic Connection Fee Schedule

There are three types of electronic connections by which depository institutions
access the Reserve Banks’ priced services: FedLine for DOS, FedLine for the Web, and
computer interface (mainframe to mainframe). The Reserve Banks allocate their costs and
revenues associated with these electronic connections to the various priced services. In 2003, the
Reserve Banks recommend retaining tonnection fees at current levels and adding three new fees
associated with the rollout of FedLine for the Web: a one-time setup fee of $50, a monthly
institution-level fee of $25, and a monthly per-subscriber fee of $10. (Bold indicates change
from 2002 prices.)

Dial — receive and send, FedLine for DOS (monthly) $75.00
FedLine® for the Web:
Setup fee (one time) $50.00
Institution-level fee (monthly) $25.00
Basic subscriber fee (monthly) $10.00
Frame relay network (monthly):
Frame Relay-FedLine @ up to 19.2 kbps $500.00
Frame Relay-Computer Interface (CI) @ 56 kbps $1,000.00
Frame Relay-CI @ 256 kbps $2,000.00
Frame Relay-CI T1 $2,500.00
Test and contingency options:
CONNECTION TYPE FULL CIRCUIT FRAME REDUNDANT
BACKUP® CONNECTION COMPONENT
ONLY® SET®
FedLine @ up to 19.2 kbps only $500 $420 N/A
FedLine @ up to 19.2 kbps Spare Part Set N/A N/A $155
CI @ 56 kbps $845 $765 N/A
CI @ 256 kbps $1,750 $1,585 N/A
CIT1 $2,230 $2,010 N/A

a) Applies to production and test systems, or production and contingency systems, that are located at separate
facilities, including another bank office or a third-party contingency site. This option replicates full production
technology and costs; only one set of equipment components is provided. Prices shown are for full-circuit backup
only located at the customer site. Multiple customers sharing a single disaster-recovery connection at a third-party
provider require custom implementations.

b) Applies to production and test systems, or production and contingency systems, that are located at separate
facilities. The institution uses a frame relay link connection with no ISDN dial-up backup. Only one set of
equipment components is provided. Prices shown are for frame connection only located at the customer site.
Multiple customers sharing a single disaster recovery connection at a third-party provider require custom
implementations.

¢) Includes a Cisco router, a digital service unit, and a link encryptor.
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By order of the Board of Governors of the
Federal Reserve System, October 31, 2002.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 02—-28116 Filed 11-6-02; 8:45 am]
<FNP>

GENERAL SERVICES
ADMINISTRATION

Governmentwide Per Diem Advisory
Board

AGENCY: Office of Governmentwide
Policy, GSA.

ACTION: Notice of meeting.

SUMMARY: Notice is hereby given that
the Governmentwide Per Diem Advisory
Board will hold an open meeting from
2:00 p.m. to 4:00 p.m. on Thursday,
November 14, 2002. The meeting will be
held at The Crystal City Marriott, 1999
Jefferson Davis Highway, Arlington, VA
22202. This meeting is open to the
public. Members of the public who wish
to file a written statement with the
Board may do so in writing c/o Rob
Miller, Designated Federal Officer
(MTT), General Services
Administration, 1800 F St., NW, Room
G-219, Washington, DC 20405, or via e-
mail at robl.miller@gsa.gov. Due to
critical mission and schedule
requirements, there is insufficient time
to provide the full 15 calendar days’
notice in the Federal Register prior to
this meeting, pursuant to the final rule
on Federal Advisory Committee
management codified at 41 CFR 102—
3.150.

Purpose: To review the current
process and methodology that is used by
GSA'’s Office of Governmentwide Policy
to determine the per diem rates for
destinations within the continental
United States (CONUS). The Board will
receive recommendations for
improvements to the current process
and methodology used to establish the
federal per diem rates within CONUS,
and receive best practice
recommendations for developing a
Governmentwide lodging program.

For security and building access: (1)
ADA accessible facility; (2) Public
seating may be limited.

FOR FURTHER INFORMATION CONTACT: Rob
Miller, Designated Federal Officer, on
(202) 501-4621, or Joddy Garner on
(202) 501-4857, Per Diem Program
Manager, General Services
Administration. Also, inquiries may be
sent to robl. miller@gsa.gov.

Dated: November 4, 2002.
Becky Rhodes,

Deputy Associate Administrator, Office of
Transportation and Personal Property.

[FR Doc. 02-28510 Filed 11-6—-02; 8:45 am]
BILLING CODE 6820-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Committee on Vital and Health
Statistics: Meeting

Pursuant to the Federal Advisory
Committee Act, the Department of
Health and Human Services (HHS)
announces the following advisory
committee meeting.

Name: National Committee on Vital
and Health Statistics (NCVHS).

Time and Date: November 19, 2002—
9 a.m.—6 p.m. November 20, 2002—9
a.m.—4 p.m.

Place: Hubert H. Humphrey Building,
200 Independence Avenue, SW., Room
705A, Washington, DC 20201.

Status: Open.

Purpose: At this meeting the
Committee will hear presentations and
hold discussions on several health data
policy topics. On the first day the full
Committee will hear updates and status
reports from the Department on several
topics including the implementation of
the administrative simplification
provisions of the Health Insurance
Portability and Accountability Act of
1996 (HIPAA). There will also be a
discussion of the Committee’s proposed
recommendations to the Department on
privacy and code sets for medical
records. There will be Subcommittee
breakout sessions late in the afternoon
of the first day and prior to the full
Committee meeting on the second day.
Agendas for these breakout sessions
may be found on the NCVHS website
(URL below). On the second day the
Committee will hear presentations on
data issues on minority health and
population-based health. Each of the
NCVHS Subcommittees will report on
their breakout sessions and other
activities. Finally, the agendas for future
NCVHS meetings will be discussed.

Contact Person for More Information:
Substantive program information as
well as summaries of meetings and a
roster of committee members may be
obtained from Marjorie S. Greenberg,
Executive Secretary, NCVHS, National
Center for Health Statistics, Centers for
Disease Control and Prevention, Room
1100, Presidential Building, 6525
Belcrest Road, Hyattsville, Maryland
20782, telephone (301) 458—4245.
Information also is available on the
NCVHS home page of the HHS Web site:

http://www.ncvhs.hhs.gov/, where
further information including an agenda
will be posted when available.

Dated: October 29, 2002.
James Scanlon,
Acting Director, Office of Science and Data
Policy, Office of the Assistant Secretary for
Planning and Evaluation.
[FR Doc. 02—28293 Filed 11-6—02; 8:45 am]|
BILLING CODE 4151-05-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Toxic Substances and
Disease Registry

Statement of Organization, Functions,
and Delegations of Authority

Part T (Agency for Toxic Substances
and Diseases Registry) of the Statement
of Organization, Functions, and
Delegations of Authority of the
Department of Health and Human
Services (50 FR 25129-25130, dated
June 17, 1985, as amended most
recently at 62 FR 1119-1120, dated
January 8, 1997) is amended to abolish
the Office of Federal Programs, Office of
the Assistant Administrator, Agency for
Toxic Substances and Disease Registry.

Section T-B, Organization and
Functions, is hereby amended as
follows:

Delete the title and functional
statement for the Office of Federal
Program (TBB) in their entirety.

Dated: October 29, 2002.
Julie Louise Gerberding,
Administrator.
[FR Doc. 02—28320 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4160-70-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket No. 01P-0350]

Determination That Sodium Tetradecyl
Sulfate Injection Was Not Withdrawn
From Sale for Reasons of Safety or
Effectiveness

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) has determined
that sodium tetradecyl sulfate injection
(Sotradecol) was not withdrawn from
sale for reasons of safety or
effectiveness. This determination will
allow FDA to approve abbreviated new



Federal Register/Vol. 67, No. 216/ Thursday, November 7, 2002/ Notices

67859

drug applications (ANDAs) for sodium
tetradecyl sulfate injection.

FOR FURTHER INFORMATION CONTACT: J.
Kenneth Borgerding, Center for Drug
Evaluation and Research (HFD-7), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-594—
2041.

SUPPLEMENTARY INFORMATION: In 1984,
Congress enacted the Drug Price
Competition and Patent Term
Restoration Act of 1984 (Public Law 98—
417) (the 1984 amendments), which
authorized the approval of duplicate
versions of drug products approved
under an ANDA procedure. ANDA
sponsors must, with certain exceptions,
show that the drug for which they are
seeking approval contains the same
active ingredient in the same strength
and dosage form as the “listed drug,”
which is a version of the drug that was
previously approved under a new drug
application (NDA). Sponsors of ANDAs
do not have to repeat the extensive
clinical testing otherwise necessary to
gain approval of an NDA. The only
clinical data required in an ANDA are
data to show that the drug that is the
subject of the ANDA is bioequivalent to
the listed drug.

The 1984 amendments include what
is now section 505(j)(7) of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
355(j)(7)), which requires FDA to
publish a list of all approved drugs.
FDA publishes this list as part of the
“Approved Drug Products with
Therapeutic Equivalence Evaluations,”
which is generally known as the
“Orange Book.” Under FDA regulations,
drugs are withdrawn from the list if the
agency withdraws or suspends approval
of the drug’s NDA or ANDA for reasons
of safety or effectiveness or if FDA
determines that the listed drug was
withdrawn from sale for reasons of
safety or effectiveness (21 CFR 314.162).
Regulations also provide that the agency
must make a determination as to
whether a listed drug was withdrawn
from sale for reasons of safety or
effectiveness, before an ANDA that
refers to that listed drug may be
approved (21 CFR 314.161(a)(1)). FDA
may not approve an ANDA that does not
refer to a listed drug.

Sodium tetradecyl sulfate injection is
the subject of NDA 5-970. On August
13, 1946, Elkins Sinn received approval
to market sodium tetradecyl sulfate
injection. During 2000, Elkins Sinn
discontinued manufacture of this
product.

On August 13, 2001, Bennett and
Company submitted a citizen petition
(Docket No. 01P—0350/CP1) under
§10.30 (21 CFR 10.30) to FDA

requesting that the agency determine
whether sodium tetradecyl sulfate
injection was withdrawn from sale for
reasons of safety or effectiveness. In
addition, on December 6, 2001, Omega
Laboratories, Ltd., submitted a citizen
petition (Docket No. 01P-0350/CP2)
under § 10.30 to FDA making the same
request. FDA has reviewed its records
and has found no information to
indicate that sodium tetradecyl sulfate
injection was withdrawn from the
market for safety or efficacy reasons.
Therefore, FDA concludes that the
decision to not manufacture and market
the product was not due to safety or
efficacy concerns. Accordingly, the
agency will maintain sodium tetradecyl
sulfate injection in the ‘“Discontinued
Drug Product List” section of the Orange
Book. The “Discontinued Drug Product
List” delineates, among other items,
drug products that have been
discontinued from marketing for reasons
other than safety or effectiveness.
ANDASs that refer to sodium tetradecyl
sulfate injection may be approved by the
agency.

Dated: October 28, 2002.
Margaret M. Dotzel,
Associate Commissioner for Policy.
[FR Doc. 02—28400 Filed 11-6—-02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket No. 02D-0439]

Medical Devices; Class Il Special
Controls Guidance Document:
Transcutaneous Air Conduction
Hearing Aid System; Guidance for
Industry and FDA; Availability

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
availability of the guidance entitled
“Class II Special Controls Guidance
Document: Transcutaneous Air
Conduction Hearing Aid System;
Guidance for Industry and FDA.” This
document describes a means by which
transcutaneous air conduction hearing
aid systems (TACHAS) may comply
with the requirement of special controls
for class II devices. Elsewhere in this
issue of the Federal Register, FDA is
publishing a final rule classifying
TACHAS into class II (special controls).

DATES: Submit written or electronic
comments on this guidance by February
5, 2003.
ADDRESSES: Submit written requests for
single copies on a 3.5" diskette of the
guidance document entitled “Class II
Special Controls Guidance Document:
Transcutaneous Air Conduction Hearing
Aid System; Guidance for Industry and
FDA” to the Division of Small
Manufacturers, International, and
Consumer Assistance (HFZ-220), Center
for Devices and Radiological Health,
Food and Drug Administration, 1350
Piccard Dr., Rockville, MD 20850. Send
two self-addressed adhesive labels to
assist that office in processing your
request, or fax your request to 301-443—
8818. See the SUPPLEMENTARY
INFORMATION section for information on
electronic access to the guidance.
Submit written comments concerning
this guidance to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, 5630 Fishers
Lane, rm. 1061, Rockville, MD 20852.
Comments should be identified with the
docket number found in brackets in the
heading of this document. Submit
electronic comments to http://
www.fda.gov/dockets/ecomments.
FOR FURTHER INFORMATION CONTACT: Eric
M. Mann, Center for Devices and
Radiological Health (HFZ-460), Food
and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-2080.

SUPPLEMENTARY INFORMATION:

I. Background

The TACHAS is intended to
compensate for impaired hearing
without occluding the ear canal. It
consists of an air conduction hearing aid
attached to a surgically fitted tube
system, which is placed through the soft
tissues between the post auricular
region and the outer ear canal. This
special control guidance document lists
the risks to health identified by FDA
and describes measures that, if followed
by manufacturers and combined with
the general controls, will generally
address the risks associated with these
devices.

Elsewhere in this issue of the Federal
Register, FDA is publishing a final rule
classifying TACHAS into class II
(special controls) under section 513(f)(2)
of the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 360c(f)(2)). This
guidance document will serve as the
special control for the TACHAS device.
Section 513(f)(2) of the act provides that
any person who submits a premarket
notification under section 510(k) of the
act (21 U.S.C. 360(k)) for a device that
has not previously been classified may,
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within 30 days after receiving an order
classifying the device in class IIl under
section 513(f)(1) of the act, request FDA
to classify the device under the criteria
set forth in section 513(a)(1) of the act.
FDA shall, within 60 days of receiving
such a request, classify the device by
written order. This classification shall
be the initial classification of the device.
Within 30 days after the issuance of an
order classifying the device, FDA must
publish a notice in the Federal Register
announcing such classification. Because
of the timeframes established by section
513(f)(2) of the act, FDA has
determined, under § 10.115(g)(2) (21
CFR 10.115(g)(2)), that it is not feasible
to allow for public participation before
issuing this guidance as a final guidance
document. Therefore, FDA is issuing
this guidance document as a level 1
guidance document that is immediately
in effect. FDA will consider any
comments that are received in response
to this notice to determine whether to
amend the guidance document.

IL. Significance of Guidance

This guidance is being issued
consistent with FDA’s good guidance
practices (GGPs) regulation (§ 10.115).
The guidance represents the agency’s
current thinking on TACHAS. It does
not create or confer any rights for or on
any person and does not operate to bind
FDA or the public. An alternative
approach may be used if such approach
satisfies the requirements of the
applicable statute and regulations. This
guidance document is issued as a level
1 guidance consistent with GGPs.

II1. Electronic Access

In order to receive the “Class II
Special Controls Guidance Document:
Transcutaneous Air Conduction Hearing
Aid System; Guidance for Industry and
FDA” via your fax machine, call the
CDRH Facts-On-Demand system at 800—
899-0381 or 301-827—-0111 from a
touch-tone telephone. Press 1 to enter
the system. At the second voice prompt
press 1 to order a document. Enter the
document number (1414) followed by
the pound sign (#). Follow the
remaining voice prompts to complete
your request.

You may obtain a copy of the
guidance from the Internet. CDRH
maintains an entry on the Internet for
easy access to information including
text, graphics, and files that you may
download to a personal computer.
Updated on a regular basis, the CDRH
home page includes device safety alerts,
Federal Register reprints, information
on premarket submissions (including
lists of approved applications and
manufacturers’ addresses), small

manufacturers’ assistance, information
on video conferencing and electronic
submissions, Mammography Matters,
and other device-oriented information.
You may access the CDRH home page at
http://www.fda.gov/cdrh. You may
search for all CDRH guidance
documents at http://www.fda.gov/cdrh/
guidance.html. Guidance documents are
also available on the Dockets
Management Branch Internet site at
http://www.fda.gov/ohrms/dockets.

IV. Comments

Interested persons may submit to
Dockets Management Branch (see
ADDRESSES) written comments regarding
this immediately in effect guidance by
(see DATES). Two copies of any
comments are to be submitted, except
that individuals may submit one copy.
Identify comments with the docket
number found in brackets in the
heading of this document. The guidance
document and comments received may
be seen in the Dockets Management
Branch between 9 a.m. and 4 p.m.,
Monday through Friday.

Dated: October 28, 2002.
Linda S. Kahan,

Deputy Director, Center for Devices and
Radiological Health.

[FR Doc. 02—28399 Filed 11-6—-02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-4734—-N-66]

Notice of Submission of Proposed
Information Collection to OMB:
Requirements for Notification of Lead-
Based Paint Hazards in Federally-
Owned Residential Properties and
Housing Receiving Federal Assistance

AGENCY: Office of the Chief Information
Officer, HUD.
ACTION: Notice.

SUMMARY: The proposed information
collection requirement described below
has been submitted to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. The Department is
soliciting public comments on the
subject proposal.

DATES: Comments Due Date: December
9, 2002.

ADDRESSES: Interested persons are
invited to submit comments regarding
this proposal. Comments should refer to
the proposal by name and/or OMB
approval number (2539—-0009) and
should be sent to: Lauren Wittenberg,
OMB Desk Officer, Office of

Management and Budget, Room 10235,
New Executive Office Building,
Washington, DC 20503; Fax number
(202) 395-2974; E-mail
Lauren_Wittenberg@omb.cop.gov.

FOR FURTHER INFORMATION CONTACT:
Wayne Eddins, Reports Management
Officer, QDAM, Department of Housing
and Urban Development, 451 Seventh
Street, SW., Washington, DC 20410; e-
mail Wayne_Eddins@HUD.gov;
telephone (202) 708-2374. This is not a
toll-free number. Copies of the proposed
forms and other available documents
submitted to OMB may be obtained
from Mr. Eddins.

SUPPLEMENTARY INFORMATION: The
Department has submitted the proposal
for the collection of information, as
described below, to OMB for review, as
required by the Paperwork Reduction
Act (44 U.S.C. chapter 35). The Notice
lists the following information: (1) The
title of the information collection
proposal; (2) the office of the agency to
collect the information; (3) the OMB
approval number, if applicable; (4) the
description of the need for the
information and its proposed use; (5)
the agency form number, if applicable;
(6) what members of the public will be
affected by the proposal; (7) how
frequently information submissions will
be required; (8) an estimate of the total
number of hours needed to prepare the
information submission including
number of respondents, frequency of
response, and hours of response; (9)
whether the proposal is new, an
extension, reinstatement, or revision of
an information collection requirement;
and (10) the name and telephone
number of an agency official familiar
with the proposal and of the OMB Desk
Officer for the Department.

This Notice Also Lists the Following
Information

Title of Proposal: Requirements for
Notification of Lead-Based Paint
Hazards in Federally-Owned Residential
Properties and Housing Receiving
Federal Assistance.

OMB Approval Number: 2539-0009.

Form Numbers: None.

Description of the Need for the
Information and its Proposed Use:
Requirements to provide a pamphlet on
lead poisoning prevention to tenants
and purchasers, provision of a notice to
occupants on the results of hazard
evaluation and hazard reduction
actions, and special reporting
requirements if there is a child with an
environmental intervention blood lead
level residing in the unit, and record
keeping requirements.
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Respondents: Not-for-profit

institutions, Business or other for-profit,

State, Local or Tribal Governments.

Frequency of Submission: On
occasion.
Reporting Burden:

Annual re- Hours per re-  _
Number of respondents sponses x sponse =  Burden hours
80,637 ittt bbb bbbt b et b e na bttt e hb e e nh e snae e 2,355,621 0.1 253,742

Total Estimated Burden Hours:
253,742.

Status: Extension of a currently
approved collection.

Authority: Sec. 3507 of the Paperwork
Reduction Act of 1995, 44 U.S.C. 35, as
amended.

Dated: October 31, 2002.

Wayne Eddins,

Departmental Reports Management Officer,
Office of the Chief Information Officer.

[FR Doc. 02—28289 Filed 11-6—02; 8:45 am]|
BILLING CODE 4210-72-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-4734-N-65]

Notice of Submission of Proposed
Information Collection to OMB:
Application Submission
Requirements—Section 202
Supportive Housing for the Elderly

AGENCY: Office of the Chief Information
Officer, HUD.

ACTION: Notice.

SUMMARY: The proposed information
collection requirement described below
has been submitted to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. The Department is
soliciting public comments on the
subject proposal.

DATES: Comments Due Date: December
9, 2002.

ADDRESSES: Interested persons are
invited to submit comments regarding
this proposal. Comments should refer to
the proposal by name and/or OMB
approval number (2502-0267) and
should be sent to: Lauren Wittenberg,
OMB Desk Officer, Office of
Management and Budget, Room 10235,
New Executive Office Building,
Washington, DC 20503; Fax number
(202) 395-6974; E-mail
Lauren_Wittenberg@omb.eop.gov.

FOR FURTHER INFORMATION CONTACT:
Wayne Eddins, Reports Management
Officer, QDAM, Department of Housing
and Urban Development, 451 Seventh
Street, SW., Washington, DC 20410; e-
mail Wayne_Eddins@HUD.gov;
telephone (202) 708-2374. This is not a
toll-free number. Copies of the proposed
forms and other available documents
submitted to OMB may be obtained
from Mr. Eddins.

SUPPLEMENTARY INFORMATION: The
Department has submitted the proposal
for the collection of information, as
described below, to OMB for review, as
required by the Paperwork Reduction
Act (44 U.S.C. chapter 35). The Notice
lists the following information: (1) The
title of the information collection
proposal; (2) the office of the agency to
collect the information; (3) the OMB
approval number, if applicable; (4) the
description of the need for the
information and its proposed use; (5)

the agency form number, if applicable;
(6) what members of the public will be
affected by the proposal; (7) how
frequently information submissions will
be required; (8) an estimate of the total
number of hours needed to prepare the
information submission including
number of respondents, frequency of
response, and hours of response; (9)
whether the proposal is new, an
extension, reinstatement, or revision of
an information collection requirement;
and (10) the name and telephone
number of an agency official familiar
with the proposal and of the OMB Desk
Officer for the Department.

This Notice also lists the following
information:

Title of Proposal: Application
Submission Requirements—Section 202
Supportive Housing for the Elderly.

OMB Approval Number: 2502—0267.

Form Numbers: HUD-92015-CA,
HUD 92041, (SF424, SFLLL et.al.

Description of the Need for the
Information and its Proposed Use: To
apply for capital advances for HUD’s
Section 202 Program, prospective
private nonprofit organizations submit
completed Section 202 Supportive
Housing for the Elderly Application
Kits.

Respondents: Not-for profit
institutions.

Frequency of Submission: On
occasion.

Reporting Burden:

Annual re- Hours perre-  _
Number of respondents sponses sponse =  Burden hours
A0 ettt e e —e et e e abe e et —eeae e e —eeatee e beeaha e e teeanreebeearaeeteeanreeraeans 1 40.4 16,164

Total Estimated Burden Hours:
16,164.

Status: Extension of a currently
approved collection.

Authority: Section 3507 of the Paperwork
Reduction Act of 1995, 44 U.S.C. 35, as
amended.

Dated: October 31, 2002.

Wayne Eddins,

Departmental Reports Management Officer,
Officer of the Chief Information Officer.

[FR Doc. 02—28290 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4210-72

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

[Docket No. FR-4768—C—04]

Notice of Funding Availability for
Revitalization of Severely Distressed
Public Housing HOPE VI Revitalization
Grants Fiscal Year 2002; Notice of
Technical Corrections

AGENCY: Office of Public and Indian
Housing, HUD.

ACTION: Notice of Funding Availability

for Revitalization of Severely Distressed
Public Housing, HOPE VI Revitalization
Grants, Notice of Technical Corrections.

SUMMARY: This notice makes two
technical corrections to HUD’s Fiscal
Year (FY) 2002 Notice of Funding
Availability for Revitalization of
Severely Distressed Public Housing,
HOPE VI Revitalization Grants.

DATES: Application Due Date.
Revitalization grant applications are due
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to HUD Headquarters on or before 5:15
p.m., Eastern Time, on December 6,
2002.

FOR FURTHER INFORMATION CONTACT:
Milan Ozdinec, Deputy Assistant
Secretary for Public Housing
Investments, Department of Housing
and Urban Development, 451 Seventh
Street, SW., Room 4130, Washington,
DC 20410; telephone (202) 401-8812;
fax (202) 401-2370 (these are not toll
free numbers). Persons with hearing-or
speech-impairments may call via TTY
by calling the Federal Information Relay
Service at (800) 877—-8339.

SUPPLEMENTARY INFORMATION: On July
31, 2002 (67 FR 49766), HUD published
its Fiscal Year (FY) 2002 Notice of
Funding Availability for Revitalization
of Severely Distressed Public Housing,
HOPE VI Revitalization Grants (HOPE
VI NOFA), which announced the
availability of approximately $492.5
million in FY 2002 funds for the HOPE
VI Revitalization Program. The July 31,
2002, HOPE VI NOFA provided an
application due date of November 29,
2002. Because November 29, 2002, falls
on the Friday after Thanksgiving, HUD
extended the application due date under
the July 31, 2002, HOPE VI NOFA for
one week to Friday, December 6, 2002,
in a notice published on September 27,
2002 (67 FR 61150). Additionally, in a
notice published on October 23, 2002
(67 FR 65139), HUD announced a
number of additional technical
corrections. This notice makes two
additional technical corrections to the
July 31, 2002 HOPE VI NOFA.

In Section XIV(B)(4), HUD will reduce
the time requirement by the length of
the application deadline extension (7
days), meaning that an option must
extend for least 173 days after the
application deadline of December 6,
2002.

In Section XVI(A)(3) a new paragraph
(e) will be added because the page limit
of 150 pages of attachments stated under
Section XVI(A)(2((b) does not apply to
the NOFA criteria under Section
XIV(B)(4) and Section XIV(B)(5)(a).
Accordingly, documentation provided
for attachments 27 and 28, as described
in the 2002 HOPE VI Revitalization
Application Kit, will not be counted.

Accordingly, FR Doc. 02-19276, the
Fiscal Year (FY) 2002 Notice of Funding
Availability for Revitalization of
Severely Distressed Public Housing,
HOPE VI Revitalization Grants,
published in the Federal Register on
July 31, 2002 (67 FR 49766) is corrected
as follows:

1. On page 49783, Section XIV(B)(4)
in column 3, remove the number “180”

and insert in its place the number
“173”.

2. On page 49785, Section XVI(A)(3),
add paragraph (e) to read as follows:

(e) Documentation for NOFA criteria
under Section XIV(B)(4) and Section
XIV(B)(5)(a) (Mixed Income
Communities).

Dated: November 5, 2002.
Michael Liu,
Assistant Secretary for Public and Indian
Housing.
[FR Doc. 02—28480 Filed 11-5-02; 1:56 pm]
BILLING CODE 4210-33-P

DEPARTMENT OF THE INTERIOR
Office of the Secretary

Exxon Valdez Oil Spill Trustee Council;
Renewal of the Public Advisory
Committee Charter

AGENCY: Office of the Secretary,
Department of the Interior.

ACTION: Notice.

SUMMARY: This notice is published in
accordance with 41 CFR part 102-3,
subpart B, How Are Advisory
Committees Established, Renewed,
Reestablished, and Terminated.
Following the recommendation and
approval of the Exxon Valdez Oil Spill
Trustee Council, the Secretary of the
Interior hereby renews the Exxon
Valdez Oil Spill Public Advisory
Committee Charter to continue for
approximately 2 years, to September 30,
2004.

FOR FURTHER INFORMATION CONTACT:
Douglas Mutter, Department of the
Interior, Office of Environmental Policy
and Compliance, 1689 “C” Street, Room
119, Anchorage, Alaska, (907) 271—
5011.

SUPPLEMENTARY INFORMATION: On March
24,1989, the T/V Exxon Valdez ran
aground on Bligh Reef in Prince William
Sound in Alaska spilling approximately
11 million gallons of North Slope crude
oil. Oil moved into the Gulf of Alaska,
along the Kenai coast to Kodiak Island
and the Alaska Peninsula—some 600
miles from Bligh Reef. Massive clean-up
and containment efforts were initiated
and continued to 1992. On October 8,
1991, an agreement was approved by the
United States District Court for the
District of Alaska that settled claims of
the United States and the State of
Alaska against the Exxon Corporation
and the Exxon Shipping Company for
various criminal and civil violations.
Under the civil settlement, Exxon
agreed to pay to the governments $900
million over a period of 10 years. An

additional 5-year period was established
to possibly make additional claims.

The Exxon Valdez Oil Spill Trustee
Council was established to manage the
funds obtained from the civil settlement
of the Exxon Valdez Oil Spill. The
Trustee Council is composed of three
State of Alaska trustees (Attorney
General; Commissioner, Department of
Environmental Conservation; and
Commissioner, Department of Fish and
Game) and three Federal representatives
appointed by the Federal Trustees
(Secretary, U.S. Department of
Agriculture; the Administrator of the
National Oceanic and Atmospheric
Administration; and the Secretary, U.S.
Department of the Interior).

The Public Advisory Committee was
created pursuant to Paragraph V.A.4 of
the Memorandum of Agreement and
Consent Decree entered into by the
United States of America and the State
of Alaska on August 27, 1991 and
approved by the United States District
Court for the District of Alaska in
settlement of United States of America
v. State of Alaska, GCivil Action No.
A91-081 CV. The Public Advisory
Committee was originally chartered as
the Pubic Advisory Group by the
Secretary of the Interior on October 23,
1992, and functions solely as an
advisory body, and in compliance with
the provisions of the Federal Advisory
Committee Act, as amended (5 U.S.C.
app.).

The Public Advisory Committee was
established to advise the Trustee
Council, and began functioning in
October 1992. The Public Advisory
Committee consists of 20 members
representing the following principal
interests: Sport hunting and fishing,
conservation and environmental,
public-at-large, recreation users,
commercial tourism, local government,
science/technical, subsistence,
commercial fishing, aquaculture and
mariculture, marine transportation,
regional monitoring programs, tribal
government, and Native landowners.
Members are appointed to serve a 2-year
term.

To carry out its advisory role, the
Public Advisory Committee makes
recommendations to, and advises, the
Trustee Council in Alaska on the
following matters:

All decisions related to injury
assessment, restoration activities, or
other use of natural resource damage
recovery monies obtained by the
governments, including all decisions
regarding:

a. Planning, evaluation and allocation
of available funds;
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b. Planning, evaluation and conduct
of injury assessment and restoration
activities;

c. Planning, evaluation and conduct
of long-term monitoring and research
activities; and

d. Coordination of a, b, and c.

Trustee Council intentions regarding
the importance of obtaining a diversity
of viewpoints is stated in the Public
Advisory Committee Background and
Guidelines: “The Trustee Council
intends that the Public Advisory
Committee be established as an
important component of the Council’s
public involvement process.” The
Council continues, stating their desire
that “* * * a wide spectrum of views
and interest are available for the Council
to consider as it evaluates, develops,
and implements restoration activities. It
is the

Certification

I hereby certify that the renewal of the
Charter of the Public Advisory
Committee, an advisory committee to
make recommendations to and advise
the Exxon Valdez Oil Spill Trustee
Council in Alaska, is necessary and in
the public interest in connection with
the performance of duties mandated by
the settlement of United States v. State
of Alaska, No. A91-081 CV, and is in
accordance with the comprehensive
Environmental Response, Compensation
and Liability Act of 1980 as amended
and supplemented.

Dated: August 20, 2002.
Gale A. Norton,
Secretary of the Interior.
[FR Doc. 02—28357 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4310-RG-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Notice of Receipt of Applications for
Endangered Species Recovery Permit

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of receipt of permit
applications.

SUMMARY: The following applicants have
applied for a scientific research permit
to conduct certain activities with
endangered species pursuant to section
10(a)(1)(A) of the Endangered Species
Act (16 U.S.C. 1531 et seq.). We, the
U.S. Fish and Wildlife Service, solicit
review and comment from local, State,
and Federal agencies, and the public on
the following permit requests.

DATES: Comments on these permit
applications must be received on or

before December 9, 2002, to receive
consideration by us.

ADDRESSES: Written data or comments
should be submitted to the Chief,
Endangered Species, Ecological
Services, U.S. Fish and Wildlife Service,
911 NE. 11th Avenue, Portland, Oregon
97232-4181 (fax: 503-231-6243). Please
refer to the respective permit number for
each application when submitting
comments. All comments received,
including names and addresses, will
become part of the official
administrative record and may be made
available to the public.

FOR FURTHER INFORMATION CONTACT:
Documents and other information
submitted with these applications are
available for review, subject to the
requirements of the Privacy Act and
Freedom of Information Act, by any
party who submits a written request for
a copy of such documents within 20
days of the date of publication of this
notice to the address above (telephone:
503—-231-2063). Please refer to the
respective permit number for each
application when requesting copies of
documents.

SUPPLEMENTARY INFORMATION:

Permit No. TE-797234

Applicant: LSA Associates, Inc., Point
Richmond, California.

The permittee requests an amendment
to take (harass by survey, capture,
handle, collect tail tissue, collect
voucher specimens, and release) the
Sonoma distinct population segment
(DPS) of the California tiger salamander
(Ambystoma californiense) in
conjunction with demographic research
in Sonoma County, California for the
purpose of enhancing its survival.

Permit No. TE-027296

Applicant: Michael Fawcett, Bodega,
California.

The permittee requests an amendment
to take (harass by survey, capture,
handle, collect tail tissue, collect
voucher specimens, release, and
recapture) the Sonoma distinct
population segment (DPS) of the
California tiger salamander (Ambystoma
californiense) in conjunction with
demographic research in Sonoma
County, California for the purpose of
enhancing its survival.

Permit No. TE-825572

Applicant: Jeff Dreier, San Rafael,
California.

The permittee requests an amendment
to take (harass by survey, capture,
handle, and release) the Sonoma
distinct population segment (DPS) of the
California tiger salamander (Ambystoma

californiense) in conjunction with
demographic research in Sonoma
County, California for the purpose of
enhancing its survival.

Permit No. TE-032713

Applicant: California Department of
Transportation, Fresno, California.

The applicant requests a permit to
take (capture) the Fresno kangaroo rat
(Dipodomys nitratoides exilis) and the
Buena Vista Lake shrew (Sorex ornatus
relictus) in conjunction with surveys
throughout the species range in
California for the purpose of enhancing
their survival.

Permit No. TE-063230

Applicant: Jim Rocks, San Diego,
California.

The applicant requests a permit to
take (survey by pursuit) the Quino
checkerspot butterfly (Euphydryas
editha quino) in conjunction with
demographic research in San Diego,
Riverside, Orange, and Imperial
Counties, California, for the purpose of
enhancing its survival.

Permit No. TE-062391

Applicant: Shauna A. McDonald,
Riverside, California.

The applicant requests a permit to
take (capture, mark) the Stephens’
kangaroo rat (Dipodomys stephensi) in
conjunction with surveys and
demographic studies throughout the
species range in California for the
purpose of enhancing its survival.

Permit No. TE-802089

Applicant: Patricia Tatarian, Petaluma,
California.

The permittee requests an amendment
to take (harass by survey, capture,
handle, tag, mark, release, and
recapture) the Sonoma distinct
population segment (DPS) of the
California tiger salamander (Ambystoma
californiense) in conjunction with
demographic research in Sonoma
County, California for the purpose of
enhancing its survival.

Permit No. TE-063608

Applicant: Brian Lohstroh, San Diego,
California.

The applicant requests a permit to
take (survey by pursuit) the Quino
checkerspot butterfly (Euphydryas
editha quino) in conjunction with
demographic research in San Diego,
Riverside, Orange, and Imperial
Counties, California, for the purpose of
enhancing its survival.

Permit No. TE-063427

Applicant: Sarah Powell, Carmichael,
California.
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The applicant requests a permit to
take (harass by survey) the Conservancy
fairy shrimp (Branchinecta conservatio),
the longhorn fairy shrimp (Branchinecta
longiantenna), the Riverside fairy
shrimp (Streptocephalus wootoni), the
San Diego fairy shrimp (Branchinecta
sandiegonensis), the vernal pool fairy
shrimp (Branchinecta lynchi), and the
vernal pool tadpole shrimp (Lepidurus
packardi) in conjunction with surveys
throughout the range of each species for
the purpose of enhancing their survival.

Permit No. TE-063429

Applicant: California Department of
Water Resources, Fresno, California.
The applicant requests a permit to
take (capture, mark, and release) the
Fresno kangaroo rat (Dipodomys
nitratoides exilis), the giant kangaroo rat
(Dipodomys ingens), the Tipton’s
kangaroo rat (Dipodomys nitratoides
nitratoides), and the Buena Vista Lake
shrew (Sorex ornatus relictus) in
conjunction with surveys in Fresno,
Kern, Kings, Madera, Merced, Monterey,
San Benito, San Luis, Stanislaus, and
Tulare Counties, California, for the
purpose of enhancing their survival.

Dated: October 24, 2002.
Rowan W. Gould,

Acting Regional Director, Region 1, Portland,
Oregon.

[FR Doc. 02—28321 Filed 11-6-02; 8:45 am)]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[NM-020-03-7122-DS-64GG]

New Mexico; Notice of Agency and
Public Scoping Meetings for the
Amendment to the Taos Resource
Management Plan and Associated
Environmental Impact Statement

AGENCY: Bureau of Land Management,
Taos Field Office.

ACTION: Taos Resource Management
Plan Amendment and Environmental
Impact Statement Scoping Meeting
schedule for December 2002.

SUMMARY: The following dates, times
and locations have been identified for
scoping meetings to discuss the Taos
Resource Management Plan Amendment
and Environmental Impact Statement.
The Bureau of Land Management Taos
Field Office is considering an
amendment to the Taos Resource
Management Plan (RMP) to provide for
the possible disposal of approximately
160 acres of public land in Rio Arriba
County, New Mexico. The land would

be used by the North Central Solid
Waste Authority for a new regional
landfill. The public is invited to provide
scoping comments on the issues that
should be addressed in the plan
amendment and environmental impact
statement.

» Agency Scoping Meeting—
Wednesday, December 4—at El
Convento in Espanola, NM 2 p.m.—4

.m.

 Public Scoping Meeting 1—
Wednesday, December 4—at El
Convento in Espanola, NM, 6 p.m.—8
p.m.

+ Public Scoping Meeting 2—
Thursday, December 5—at the Ojo
Caliente Elementary School Cafeteria,
Ojo Caliente, NM, 6 p.m.—8 p.m.

For meeting updates please call the
BLM—Taos Field office at (505) 751—
4709.

FOR FURTHER INFORMATION CONTACT: Lora
Yonemoto, Realty Specialist, Bureau of
Land Management, Taos Field Office,
226 Cruz Alta Rd., Taos, NM 87571, or
call (505) 751-4709.

Dated: November 1, 2002.
Sam DesGeorges,
Assistant Field Office Manager.
[FR Doc. 02-28319 Filed 11-6-02; 8:45 am]
BILLING CODE 4310-FB-U

INTERNATIONAL TRADE
COMMISSION

[USITC SE-02-035]

Sunshine Act Meeting

Agency Holding the Meeting: United
States International Trade Commission.

Time and Date: November 19, 2002 at
11 a.m.

Place: Room 101, 500 E Street SW.,
Washington, DC 20436, Telephone:
(202) 205-2000.

Status: Open to the public.

Matters to Be Considered:

1. Agenda for future meetings: none.

2. Minutes.

3. Ratification List.

4. Inv. Nos. 701-TA—-430 and 731-
TA-1019 (Preliminary)(Durum and
Hard Red Spring Wheat from Canada)—
briefing and vote. (The Commission is
currently scheduled to transmit its
determination to the Secretary of
Commerce on or before November 25,
2002; Commissioners’ opinions are
currently scheduled to be transmitted to
the Secretary of Commerce on or before
December 3, 2002.)

5. Outstanding action jackets: none.

In accordance with Commission
policy, subject matter listed above, not
disposed of at the scheduled meeting,

may be carried over to the agenda of the
following meeting.

By order of the Commission.

Issued: November 5, 2002.
Marilyn R. Abbott,
Secretary to the Commission.
[FR Doc. 02—28465 Filed 11-5—-02; 10:44 am]
BILLING CODE 7020-02-P

DEPARTMENT OF JUSTICE

Antitrust Division
[Civil Case No. 02-1768]

Proposed Final Judgment and
Competitive Impact Statement; United
States v. Archer-Daniels-Midland
Company and Minnesota Corn
Processors, LLC

Notice is hereby given pursuant to the
Antitrust Procedures and Penalties Act,
15 U.S.C. § 16(b)—(h), that a proposed
Final Judgment, Stipulation and Order,
and Competitive Impact Statement have
been filed with the United States
District Court for the District of
Columbia in United States v. Archer-
Daniels-Midland Company and
Minnesota Corn Processors, LLC, Civil
Case No. 1:02 CV 01768 (JDB). The
proposed Final Judgment is subject to
approval by the Court after the
expiration of the statutory 60-day public
comment period and compliance with
the Antitrust Procedures and Penalties
Act, 15 U.S.C. 16(b)—(h).

On September 6, 2002, the United
States filed a Complaint alleging that the
proposed acquisition by Archer-Daniels-
Midland Company of Minnesota Corn
Processors, LLC would violate section 7
of the Clayton Act, 15 U.S.C. 18, by
substantially lessening competition in
the manufacture and sale of corn syrup
and high fructose corn syrup (“HFCS”)
in the United States and Canada. ADM
and MCP are two of the largest corn wet
millers in the United States, competing
against only four other firms in the
manufacture and sale of corn syrup and
HFCS. MCP sells these products through
an exclusive sales joint venture that it
formed in December 2000 with another
corn wet miller, Corn Products
International, Inc. To preserve
competition, the proposed Final
Judgment requires the defendants to
dissolve the joint venture that MCP
formed with CPI by December 31, 2002,
thus allowing CPI to compete
independently. A Competitive Impact
Statement, filed by the United States,
describes the Complaint, the proposed
Final Judgment, and remedies available
to private litigants. Copies of the
Complaint, the proposed Final
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Judgment, Stipulation and Order, and
Competitive Impact Statement are
available for inspection at the U.S.
Department of Justice, Antitrust
Division, Suite 215 North, 325 7th
Street, NW., Washington, DC 20530
(telephone: 202/514-2692), and at the
Clerk’s Office of the U.S. Court for the
District of Columbia, 333 Constitution
Avenue, NW., Washington, DC 20001.
Public comment is invited within 60-
days of the date of the notice. Such
comments and responses thereto will be
published in the Federal Register and
filed with the Court. Comments may be
filed with the Department of Justice in
either paper or electronic form.
Comments filed in paper form should be
directed to Roger W. Fones, Chief,
Transportation, Energy, and Agriculture
Section, Antitrust Division, U.S.
Department of Justice, 325 7th Street,
NW., Suite 500, Washington, DC 20530
(facsimile 202/307—-2784). Comments
filed in electronic form should be
submitted to the following e-mail
address: ADM-MCP.atr@usdoj.gov.

Constance K. Robinson,
Director of Operations, Antitrust Division.

Stipulation and Order

It is hereby stipulated by and between
the undersigned parties, subject to
approval and entry by the Court, that:

1. The Court has jurisdiction over the
subject matter of this action and over
each of the parties hereto, and venue of
this action is proper in the United States
District Court for the District of
Columbia.

2. The parties stipulate that a Final
Judgment in the form hereto attached
may be filed with and entered by the
Court, upon the motion of any party or
upon the Court’s own motion, at any
time after compliance with the
requirements of the Antitrust Procedure
and Penalties Act (15 U.S.C. 16), and
without further notice to any party or
other proceedings, provided that the
United States has not withdrawn its
consent, which it may do at any time
before the entry of the proposed Final
Judgment by serving notice thereof on
defendants and by filing that notice
with the Court.

3. Defendants shall abide by and
comply with the provisions of the
proposed Final Judgment pending entry
of the Final Judgment by the Court, or
until expiration of time for all appeals
of any Court ruling declining entry of
the proposed Final Judgment, and shall,
from the date of the signing of this
Stipulation by the parties, comply with
all the terms and provisions of the
proposed Final Judgment as though they

were in full force and effect as an order
of the Court.

4. This Stipulation shall apply with
equal force and effect to any amended
proposed Final Judgment agreed upon
in writing by the parties and submitted
to the Court.

5. If the United States has withdrawn
its consent, as provided in paragraph 2
above, or if the proposed Final
Judgment is not entered pursuant to this
Stipulation, the time has expired for all
appeals of any Court ruling declining
entry of the proposed Final Judgment,
and the Court has not otherwise ordered
continued compliance with the terms
and provisions of the proposed Final
Judgment, then the parties are released

rom all further obligations under this
Stipulation, and the making of this
Stipulation shall be without prejudice to
any party in this or any other
proceeding.

6. Defendants represent that the
required actions set forth in Sections IV
and V of the proposed Final Judgment
can and will be made, and that the
defendants will later raise no claims of
hardship, or difficulty of compliance as
grounds for asking the Court to modify
any of the provisions contained therein.

Respectfully submitted,

For Plaintiff, United States of America:

Michael P. Haronis,
Pennsylvania State Bar #17994, Attorney,
Antitrust Division, U.S. Department of
Justice, 325 Seventh St., NW., Suite 500,
Washington, DC 20530. Telephone: (202)
307-6357. Facsimile: (202) 307-2784.
Dated: September 6, 2002.

For Defendant,
Archer-Daniels-Midland Company:
David James Smith,

State of Illinois Bar No. 3128392, Vice
President, Secretary & General Counsel, 4666
Faries Parkway, Decatur, IL 62526.

Telephone: (217) 424-6183. Facsimile: (217)
424-6196.

For Defendant, Minnesota Corn Processors,
LLC:

Joseph Bennett,

State of Minnesota Bar No. 0289991,
Secretary and General Counsel, Minnesota
Corn Processors, LLC, 901 North Highway 59,
Marshall, MN 52658. Telephone: (507) 537-
2674. Facsimile: (507) 537-2641.

Order
It is so ordered, this  day of , 2002.

United States District Court Judge.

Final Judgment

Whereas plaintiff, United States of
America, having filed its Complaint
herein, plaintiff and defendants, Archer-
Daniels-Midland Company (‘“ADM”)
and Minnesota Corn Processors, LLC
(“MCP”), by their respective attorneys,
have consented to the entry of this Final

Judgment without trial or adjudication
of any issue of fact or law, and without
this Final Judgment constituting any
evidence against or admission by any
party regarding any issue of fact of law;

And whereas, the defendants agree to
be bound by the provisions of this Final
Judgment pending its approval by the
Court;

And whereas, prompt and certain
dissolution of CornProductsMCP
Sweeteners LLC (““CPMCP”) is the
essence of this agreement;

And whereas, the United States
requires defendants to effect the
dissolution of CPMCP for the purpose of
remedying the loss of competition
alleged in the Complaint;

And whereas, defendants have
represented to the United States that
they will effect the dissolution of
CPMCEP as provided in this Final
Judgment and that defedants will later
raise no claim of hardship or difficulty
as grounds for asking the Court to
modify any of the provisions on
dissolution contained below:

Now therefore, before any testimony
is taken, without trial or adjudication of
any issue of fact or law, and upon
consent of the parties, it is ordered,
adjudged and decreed:

I. Jurisdiction

This Court has jurisdiction over the
subject matter of and each of the parties
to this action. The Complaint states a
claim upon which relief may be granted
against defendants under Section 7 of
the Clayton Act, as amended, 15 U.S.C.
18.

II. Definitions

As used in this Final Judgment:

A. “ADM” means defendant Archer-
Daniels-Midland Company, a
corporation organized and existing
under the laws of the state of Delaware,
with its principal offices in Decatur,
Ilinois, its successors and assigns, and
its parents, subsidiaries, divisions,
groups, and their officers, managers,
agents, and employees.

B. “CPI” means Corn Products
International, Inc., a corporation
organized and existing under the laws of
the state of Delaware, with its principal
offices in Bedford Park, Illinois, its
successors and assigns, and its parents,
subsidiaries, divisions, groups, and their
officers, managers, agents, and
employees.

C. “CPMCP” means
CornProductsMCP Sweeteners LLC, a
joint venture between CPI and MCP,
which serves as the exclusive sales and
distribution outlet in the United States,
Canada, and Mexico for CPI and MCP in
designated product categories, including
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corn syrup and high fructose corn
syrup.

D. “MCP” means defendant
Minnesota Corn Processors, LLC, a
limited liability company organized and
existing under the laws of the state of
Colorado, with its principal offices in
Marshall, Minnesota, its successors and
assigns, and it parents, subsidiaries,
divisions, groups, and their officers,
managers, agent, and employees.

E. “Transaction” means ADM’s
proposed acquisition of MCP.

III. Applicability

This Final Judgment applies to ADM
and MCP, as defined above, and all
other persons in active concert or
participation with any of them who
receive actual notice of this Final
Judgment by personal service or
otherwise.

IV. Dissolution of CPMCP

A. The defendants are hereby ordered
and directed to effect the dissolution of
CPMCP on or prior to December 31,
2002. Defendants are further ordered
and directed to provide to the General
Counsel of CPI in its Westchester,
Illinois offices written notice of their
election to dissolve CPMCP prior to or
simultaneously with the closing of the
Transaction.

B. On the same day that the
defendants provide written notice to
CPI’s General Counsel, as required
pursuant to Section IV(A) of this Final
Judgment, the defendants shall in
writing relieve CP]I, effective
immediately, of any and all obligations
to defendants or CPMCP to the full
extent necessary to permit CPI to
conduct independent operations in
competition with defendants and
CPMCP.

V. Participation by the Defendants in
the Operation of CPMCP Prior to the
Effective Date of Dissolution

From the date the defendants provide
CPT’s General Counsel written notice of
their election to dissolve CPMCP until
the effective date of the dissolution of
CPMCP, defendants shall refrain from
selling, marketing, or pricing any
products in cooperation or coordination
with CPMCP or CPI and shall compete
independently of CPMCP and CPI.
Nothing in this Final Judgment affects
or alters any obligations of defendants to
facilitate or ensure that CPMCP
completes the performance of any
existing contracts or commitments to its
customers.

VI. Affidavits

Twenty (20) calendar days from the
date of the filing of this Final Judgment,

and every thirty (30) calendar days
thereafter until the final accounting after
dissolution of CPMCP has been
completed under this Final Judgment,
the defendants shall deliver to the
United States an affidavit as to the fact
and manner of compliance with
Sections IV and V of this Final
Judgment. Assuming that the
information set forth in the affidavit is
true and complete, any objection by the
United States to the information
provided by the defendants, including
limitations on the information, shall be
made within fourteen (14) calendar days
of receipt of such affidavit. Unit one
year after the defendants have
completed the final accounting, the
defendants shall maintain full records of
the dissolution of CPMCP.

VII. Compliance Inspection

A. For the purposes of determining or
securing compliance with this Final
Judgment, or of determining whether
the Final Judgment should be modified
or vacated, and subject to any legally
recognized privilege, from time to time
duly authorized representatives of the
United States Department of Justice,
including consultants and other persons
retained by the United States, shall,
upon written request of a duly
authorized representative of the
Assistant Attorney General in charge of
the Antitrust Division, and on
reasonable notice to defendants, be
permitted:

(1) Access during defendants’ office
hours to inspect and copy, or at
plaintiff’s option, to require defendants
to provide copies of, all books, ledgers,
accounts, records and documents in the
possession, custody, or control of
defendants, relating to any matters
contained in this Final Judgment; and

(2) to interview, either informally or
on the record, defendants’ officers,
employees, or agents, who may have
their individual counsel present,
regarding such matters. The interviews
shall be subject to the reasonable
convenience of the interviewee and
without restraint or interference by
defendants.

B. Upon the written request of a duly
authorized representative of the
Assistant Attorney General in charge of
the Antitrust Division, defendants shall
submit written reports, under oath if
requested, relating to any of the matters
contained in this Final Judgment as may
be requested.

C. No information or documents
obtained by the means provided in this
section shall be divulged by the United
States to any person other than an
authorized representative of the
executive branch of the United States,

except in the course of legal proceedings
to which the United States is a party
(including grand jury proceedings), or
for the purpose of securing compliance
with this Final Judgment, or as
otherwise required by law.

D. If at the time information or
documents are furnished by defendants
to the United States, defendants
represent and identify in writing the
material in any such information or
documents to which a claim of
protection may be asserted under Rule
26(c)(7) of the Federal Rules of Civil
Procedure, and defendants mark each
pertinent page of such material,
“Subject to claim of protection under
Rule 26(c)(7) of the Federal Rules of
Civil Procedure,” then the United States
shall give defendants ten (10) calendar
days notice prior to divulging such
material in any legal proceeding (other
than a grand jury proceeding).

VIII. Retention of Jurisdiction

This Court retains jurisdiction to
enable any party to this Final Judgment
to apply to this Court at any time for
further orders and directions as may be
necessary or appropriate to carry out or
construe this Final Judgment, to modify
any of its provisions, to enforce
compliance, and to punish violations of
its provisions.

IX. Public Interest Determination

Entry of this Final Judgment is in the
public interest.

X. Expiration of Final Judgment

Unless this Court grants an extension,
this Final Judgment shall expire ten
years from the date of its entry.

Date:

United States District Gourt Judge
Case Number: 1:02CV02768.
Judge: John D. Bates.

Deck Type: Antitrust.

Competitive Impact Statement

Pursuant to Section 5(b) of the
Clayton Act, as amended by Section 2
of the Antitrust Procedures and
Penalties Act (codified at 15 U.S.C.
16(b)—(h) (“Tunney Act”)), the United
States files this Competitive Impact
Statement relating to the Proposed
Judgment submitted for entry in this
civil antitrust proceeding.

I. Nature and Purpose of the Proceeding

On September 6, 2002, the United
States of American filed a civil antitrust
Complaint alleging that the proposed
acquisition by Archer-Daniels-Midland
Company (“ADM”) of Minnesota Corn
Processors, LLC (“MCP”’) would violate
Section 7 of the Clayton Act. 15 U.S.C.
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18. The Complaint alleges that ADM
and MCP are two of the largest corn wet
millers in the United States and
compete in the manufacture and sale of
corn syrup and high fructose corn syrup
(“HFCS”) in the United States and
Canada. The Complaint further alleges
that through its acquisition of MCP,
ADM will eliminate this competition
and increase concentration in the
already highly concentrated corn syrup
and HFCS markets, making
anticompetitive coordination among the
few remaining competitors more likely.
The request for relief in the Complaint
seeks: (1) A judgment that the proposed
acquisition would violate Section 7 of
the Clayton Act; (2) a permanent
injunction preventing consummation of
the merger agreement; (3) an award of
costs to the plaintiff; and (4) such other
relief as the Court may deem just and
proper.

When the Complaint was filed, the
United States also filed a proposed Final
Judgment that would permit ADM’s
acquisition of MCP, but would preserve
competition by requiring, inter alia, the
defendants to dissolve the marketing
and sales joint venture that MCP formed
with another corn wet miller, Corn
Products International (“CPI’’).1 The
defendants are required to provide
written notice to CPI of their election to
dissolve the joint venture no later than
consummation of ADM’s acquisition of
MCP and to complete the dissolution of
the joint venture no later than December
31, 2002. On the same day the
defendants give written notice to CPI,
the proposed Final Judgment also
provides that the defendants are
prohibited from selling, marketing, or
pricing any products in cooperation or
coordination with the joint venture or
CPI, and they must notify CPI that it is
relieved of all obligations under the
joint venture that would prevent it from
competing fully with the defendants.
The proposed Final Judgment does not
affect or alter any obligations of ADM
and MCP to perform existing contracts
or commitments to its customers.

The United States and the defendants
have stipulated that the proposed Final
Judgment may be entered after
compliance with the Tunney Act. Entry
of the proposed Final Judgment would
terminate the action, except that the
Court would retain jurisdiction to
construe, modify, or enforce provisions
of the proposed Final Judgment and to
punish violations thereof.

1The defendants entered into a Stipulation (filed
contemporaneously with the Final Judgment) in
which they agreed to be bound by the proposed
Final Judgment pending final determination of this
matter by the Court.

IL. Description of the Events Giving Rise
to the Alleged Violation

A. The Defendants and the Proposed
Transaction

ADM is a Delaware corporation, with
its principal offices located in Decatur,
Ilinois. ADM is engaged in the
processing and sale of agricultural
products, including corn syrup and
HFCS, which are among the products it
produces from corn through the wet
milling process at domestic plants in
Cedar Rapids Iowa, Clinton, Iowa, and
Decatur, Illinois. Its net sales in 2001
were approximately $20 billion. Its sales
of corn wet milled products in the
United States in 2001 exceeded $1
billion, including HFCS sales of
approximately $480 million and corn
syrup sales of approximately $66
million.

MCP is a Colorado limited liability
company, with its principal offices in
Marshall, Minnesota. MCP is an
agricultural processing and marketing
business that operates corn wet milling
facilities in Marshall, Minnesota and
Columbus, Nebraska. MCP’s net sales in
2001 were approximately $620 million.
MCP’s 2001 sales of corn wet milled
products in the United States totaled
approximately $402 million, with HFCS
sales of approximately $153 million and
corn syrup sales of approximately $56
million.

MCP sells its corn wet milled
products through a joint venture that it
formed in December 2000 with CPI. The
joint venture, known as
CornProductsMCP Sweeteners LLC
(“CPMCP”), is the exclusive outlet for
MCP’s and CPI’s corn syrup and HFCS
products.

On July 11, 2002, ADM and MCP
entered into an agreement under which
ADM would acquire MCP. This
transaction, which would increase
concentration in the already highly
concentrated corn syrup and HFCS
markets precipitated the government’s
suit.

B. Corn Syrup and High Fructose Corn
Syrup Markets

Corn syrup and HFCS are
manufactured by wet mill processing of
corn. In the wet milling process, corn
kernels are first soaked in water, then
ground and separated from other
components of the kernel, producing a
starch slurry. To manufacture corn
syrup and HFCS, the corn wet millers
add enzymes and/or acid that convert
the starch slurry to sugars, such as
dextrose and fructose.

Corn syrup is used as a sweetener in
the preparation of assorted food
products, including confectionery,

baker, and dairy products, salad
dressing, condiments, jams, and jellies,
lunch meats, canned food, and
vegetables. Specific applications require
different grades of corn syrup with
different sweetening effect. The corn
wet millers that manufacture corn syrup
can and do make most or all the various
grades of corn syrup.

There are two grades of HFCS—HFCS
42 and HFCS 55—with the numbers
referring to the percentage of fructose in
the product. HFCS 42 is used as a
sweetener in jam, jellies, baked goods,
canned food, diary products, and some
beverages. HFCS 55 is used mainly in
the soft-drink industry as a substitute
for sugar.

There are no realistic substitutes for
corn syrup or HFCS to which customers
could switch in the event of a small, but
significant and non-transitory price
increase. Corn syrup in its various
grades. HFCS 42, and HFCS 55 are each
distinct products without practical
substitutes, differing from all other
sweeteners and one another in their
physical characteristics, means of
production, many uses, and pricing.
Although sugar is functionally
interchangeable with corn syrup, HFCS
42 and HFCS 55 in many applications,
it is significantly more expensive.

C. Harm to Competition as a
Consequence of the Acquisition

The markets in the United States and
Canada for corn syrup, HFCS 42 and
HFCS 55 are already highly
concentrated. ADM competes against
only four other firms in the manufacture
and sale of corn syrup, HFCS 42 and
HFSCS 55 in the United States or
Canada. In these markets, ADM
accounts for about 10% of all corn syrup
manufacturing capacity, 33% of all
HFCS 42 manufacturing capacity, and
25% of all HFCS 55 manufacturing
capacity. MCP, in its joint venture with
CPI, accounts for more than 20% of all
corn syrup manufacturing capacity,
more than 15% of all HFCS 42
manufacturing capacity, and more than
15% of all HFCS 55 manufacturing
capacity.

If ADM acquires MCP and succeeds to
MCP’s position in its joint venture with
CPI, the markets in the United States
and Canada for corn syrup, HFCS 42
and HFCS 55 will become substantially
more concentrated. The number of
independent competitors will be
reduced from five to four, increasing the
likelihood of anticompetitive
coordination among the few remaining
corn wet millers that manufacture and
sell corn syrup and HFCS 42 and HFCS
55.



67868

Federal Register/Vol. 67, No. 216/ Thursday, November 7, 2002/ Notices

Entry by a new competitor would not
be timely or likely to prevent this harm
to competition. Successful entry into the
manufacture and sale of corn syrup,
HFCS 42 and HFCS 55 is difficult time
consuming, and costly. Construction of
an efficient corn wet milling facility
likely would take more than two years
from the time of site selection to
production of commercial quantities of
corn wet milled products.

As the Complaint alleges, the
transaction would likely have the
following effects, among others: actual
competition between the defendants in
the corn syrup and HFCS markets will
be eliminated; competition generally in
the manufacture and sale of corn syrup
and HFCS throughout the United States
and Canada will lessen substantially;
the prices for corn syrup and HFCS will
increase; and the amounts of corn syrup
and HFCS produced will decrease.

III. Explanation of the Proposed Final
Judgment

The provisions of the proposed Final
Judgment are designed to eliminate the
anticompetitive effects resulting from
ADM’s acquisition of MCP and
succession to MCP’s interest in the joint
venture with CPI and to preserve
competition in the manufacture and sale
of corn syrup and HFCS. The proposed
Final Judgment contains three principal
forms of relief. First, it requires the
defendants to dissolve the joint venture
by December 31, 2002. This relief is
intended to ensure that the acquisition
does not reduce the number of
independent competitors in the corn
syrup and HFCS markets in the United
States and Canada. Prior to the
acquisition, there were five competitors
and with the dissolution of CPMCP,
there will still be five. Second, the
proposed Final Judgment also requires
that, prior to or simultaneously with the
closing of ADM’s acquisition of MCP,
the defendants must provide CPI written
notice of their election to dissolve
CPMCP. Upon written notice of their
election to dissolve CPMCP, the
defendants are additionally required to
provide CPI written notice that CPI is
permitted to conduct independent
operations in competition with the
defendants and CPMCP. This relief is
intended to ensure that, prior to
accomplishment of the dissolution of
CPMCP, CPI is permitted to
independently market and sell corn
syrup and HFCS. Third, the proposed
Final Judgment further requires the
defendants to complete independently
of CPMCP and CPI. The proposed final
Judgment does not affect or alter any
obligations of ADM and MCP to
facilitate or ensure that CPMCP

completes the performance of any
existing contracts or commitments to its
customers.

Thus, the decree will ensure that
there are at least five independent
competitors in the corn syrup and HFCS
markets, and will preserve and
encourage ongoing competition between
ADM and CPIL

IV. Remedies Available to Potential
Private Litigants

Section 4 of the Clayton Act, 15
U.S.C. 15, provides that any person who
has been injured as a result of conduct
prohibited by the antitrust laws may
bring suit in a federal court to recover
three times the damages the person has
suffered, as well as costs and reasonable
attorney’s fees. Entry of the proposed
Final Judgment will neither impair nor
assist the bringing of any private
antitrust damage action. Under
provisions of Section 5(a) of the Clayton
Act, 15 U.S.C. 16(a), the proposed Final
Judgment has no prima facie effect in
any subsequent private lawsuit that may
be brought against defendants.

V. Procedures Available for
Modification of the Proposed Final
Judgment

The United States and the defendants
have stipulated that the proposed Final
Judgment may be entered by the Court
after compliance with the provisions of
the Tunney Act, provided that the
United States has not withdrawn its
consent. The Tunney Act conditions
entry upon the Court’s determination
that the proposed Final Judgment is in
the public interest.

The Tunney Act provides a period of
at least 60 days preceding the effective
date of the proposed Final Judgment
within which any person may submit to
the United States written comments
regarding the proposed Final Judgment.
Any person who wishes to comment
should do so within 60 days of the date
of publication of this Competitive
Impact Statement in the Federal
Register. The United States will
evaluate and respond to the comments.
All comments will be given due
consideration by the Department of
Justice, which remains free to withdraw
its consent to the proposed Final
Judgment at any time prior to entry. The
comments and the response of the
United States will be filed with the
Court and published in the Federal
Register. Written comments should be
submitted to: Roger W. Fones, Chief,
Transportation, Energy & Agriculture
Section, Antitrust Division, United
States Department of Justice, 325
Seventh Street, NW., Suite 500,
Washington, DC 20530.

The proposed Final Judgment
provides that the Court retains
jurisdiction over this action, and the
parties may apply to the Court for any
order necessary or appropriate for the
modification, interpretation, or
enforcement of the Final Judgment.

VI. Alternatives to the Proposed Final
Judgment

The United States considered, as an
alternative to the proposed Final
Judgment, a full trial on the merits
against the defendants. The United
States is satisfied, however, that the
dissolution of the joint venture and
other relief contained in the proposed
Final Judgment will preserve
competition in the production and sale
of corn syrup and HFCS and that the
proposed Final Judgment would achieve
all of the relief that the government
would have obtained through litigation,
but avoids the time and expense of trial.
The United States is satisfied that the
proposed relief will prevent the
acquisition from having anticompetitive
effects in this market. The dissolution of
the joint venture will preserve the
existence of five independent
competitors, thus eliminating the
likelihood that the acquisition would
have facilitated industry coordination.

VII. Standard of Review Under the
Tunney Act for Proposed Final
Judgment

The Tunney Act requires that
proposed consent judgments in antitrust
cases brought by the United States be
subject to a 60-day comment period,
after which the Court shall determine
whether entry of the proposed Final
Judgment ““is in the public interest.” In
making that determination, the Court
may consider—

(1) the competitive impact of such
judgment, including termination of alleged
violations, provisions for enforcement and
modification, duration or relief sought,
anticipated effects of alternative remedies
actually considered, and any other
considerations bearing upon the adequacy of
such judgment;

(2) the impact of entry of such judgment
upon the public generally and individuals
alleging specific injury from the violations
set forth in the complaint including
consideration of the public benefit, if any, to
be derived from a determination of the issues
at trial.

15 U.S.C. 16(e). As the Court of Appeals
for the District of Columbia Circuit has
held, the Tunney Act permits the Court
to consider, among other things, the
relationship between the remedy
secured and the specific allegations set
forth in the government’s complaint,
whether the decree is sufficiently clear,
whether enforcement mechanisms are
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sufficient, and whether the decree may
positively harm third parties. See
United States v. Microsoft, 56 F. 3d 1448
(D.C. Cir. 1995).

In conducting this inquiry, “‘the Court
is nowhere compelled to go to trial or
to engage in extended proceedings
which might have the effect of vitiating
the benefits of prompt and less costly
settlement through the consent decree
process.” 2 Rather,

absent a showing of corrupt failure of the
government to discharge its duty, the Court,
in making its public interest finding, should
* * * carefully consider the explanations of
the government in the competitive impact
statement and its responses to comments in
order to determine whether those
explanations are reasonable under the
circumstances.

United States v. Mid-America
Dairymen, Inc., 1977—1 Trade Cas.
761,508 at 71,980 (W.D. Mo. 1977).

Accordingly, with respect to the
adequacy of the relief secured by the
decree, a court may not ‘“engage in an
unrestricted evaluation of what relief
would best serve the public.” United
States v. BNS, Inc., 858 F.2d 456, 462
(9th Cir. 1988), quoting United States v.
Bechtel Corp., 648 F.2d 660, 666 (9th
Cir.), cert. denied, 454 U.S. 1083 (1981);
see also Microsoft, 56 F. 3d 1448 (D.C.
Cir. 1995). Precedent requires that

[t]he balancing of competing social and
political interests affected by a proposed
antitrust consent decree must be left, in the
first instance, to the discretion of the
Attorney General. The court’s role in
protecting the public interest is one of
insuring that the government has not
breached its duty to the pubioc in consenting
to the decree. The court is required to
determine not whether a particular decree is
the one that will best serve society, but
whether the settlement is “within the reaches
of the one that will best serve society, but
whether the settlement is “‘within the reaches
of the public interest.” More elaborate
requirements might undermine the
effectiveness of antitrust enforcement by
consent decree.

Bechtel, 648 F.2d at 666 (citations
omitted) (emphasis added).?

2119 Cong. Rec. 24598 (1973); see also United
States v. Gillette Co., 406 F. Supp. 713, 715 (D.
Mass. 1975). A “public interest” determination can
be made properly on the basis of the Competitive
Impact Statement and Response to Comments filed
pursuant to the Tunney Act. Although the Tunney
Act authorizes the use of additional procedures, 15
U.S.C. 16(f), those procedures are discretionary. A
court need not invoke any of them unless it believes
that the comments have raised significant issues
and and that further proceedings would aid the
court in resolving those issues. See H.R. 93-1463,
93d Cong. 2d Sess. 8-9, reprinted i (1974)
U.S.C.C.A.N. 6535, 6538.

3 See also United States v. BNS, Inc., 858 F.2d at
463; United States v. National Broadcasting Co.,
449 F. Supp. 1127, 1143 (C.D. Cal. 1978); Gillette,
406 F. Supp. at 716; United States v. American
Cyanamid Co., 719 F.2d 558, 565 (2d Cir. 1983).

The proposed Final Judgment,
therefore, should not be reviewed under
a standard of whether it is certain to
eliminate every anticompetitive effect of
a particular practice or whether it
mandates certainty of free competition
in the future. Court approval of a final
judgment requires a standard more
flexible and less strict than the standard
required for a finding of liability. “[A]
proposed decree must be approved even
if it falls short of the remedy the court
would impose on its own, as long as it
falls within the range of acceptability or
is ‘within the reaches of public
interest.”” United States v. American
Tel. & Tel. Co., 552 F. Supp. 131, 151
(D.D.C. 1982) (citations omitted), aff’d
sub nom. Maryland v. United States.
460 U.S. 1001 (1983), quoting Gillette,
406 F. Supp. at 7164

Moreover, the Court’s role under the
Tunney Act is limited to reviewing the
remedy in relationship to the violations
that the United States has alleged in its
complaint, and the Act does not
authorize the Court to “construct [its]
own hypothetical case and then
evaluate the decree against that case.”
Microsoft, 56 F.3d at 1459. Since “[t]he
court’s authroity to review the decree
depends entirely on the government’s
exercising its prosecurtorial discretion
by bringing a case in the first place,” it
follows that the court “is only
authorized to review the decree itself,”
and not to “effectively redraft the
complaint” to inquire into other matters
that the United States might have, but
did not, pursue. Id. at 1459-60.

VIII. Determinative Documents

There are no determinative materials
or documents within the meaning of the
Tunney Act that were considered by the
United States in formulating the
proposed Final Judgment.

Dated: September 13, 2002.

Respectfully submitted,

For Plaintiff United States of America:
Michael P. Harmonis,

Pennsylvania Bar No. 17994, Antitrust
Division, U.S. Department of Justice, 325 7th
Street, NW., Suite 500, Washington, DC
20530, Telephone: (202) 307-6357. Facsimile:
(202) 307-2784.

Certificate of Service

I hereby certify that on this 13th day
of September, 2002. I have caused a
copy of the foregoing United State’s
Competitive Impact Statement to be
served by first class mail, postage

4 See also United States v. Alcan Aluminum Ltd.,
605 F. Supp. 619, 622 (w.D. Ky. 1985).

prepaid, and by facsimile on counsel for
defendants in this matter:

David James Smith,

Vice President, Secretary & General Counsel,
Archer-Daniels-Midland Company, 4666
Faries Parkway, Decatur, IL 62526.
Telephone: (217) 424-6183. Facsimile: (217)
424-6196. Counsel for Defendant Archer-
Danbiels-Midland.

Joseph Bennett,

Secretary and General Counsel, Minnesota
Corn Processors, LLC, 901 North Highway

59, Marshall, MN 56258. Telephone: (507)
537-2674. Facsimile: (507) 537-2641. Counsel
for Defendant Minnesota Corn Processors,
LLC.

Michael P. Harmonis,

Pennsylvania State Bar No. 17994, Attorney,
Antitrust Division, U.S. Department of Justice,
325 Seventh St., NW., Suite 500, Washington,
DC 20530. Telephone: (202) 307-6357.
Facsimile: (202) 307-2784.

Certificate of Service

I hereby certify that on this 13th day
of September, 2002, I have caused a
copy of the foregoing United State’s
Competitive Impact Statement to be
served by first class mail, postage
prepaid, and by facsimile on counsel for
defendants in this matter:

David James Smith,

Vice President, Secretary & General Counsel,
Archer-Daniels-Midland Company, 4666
Faries Parkway, Decatur, IL 62526.
Telephone: (217) 424-6183. Facsimile: (217)
424-6196. Counsel for Defendant Archer-
Daniels-Midland.

Joseph Bennett,

Secretary and General Counsel, Minnesota
Corn Processors, LLC, 901 North Highway

59, Marshall, MN 56258. Telephone: (507)
537-2674. Facsimile: (507) 537-2641. Counsel
for Defendant Minnesota Corn Processors,
LLC.

Michael P. Harmonis,

Pennsylvania State Bar No. 17994, Attorney,
Antitrust Division, U.S. Department of Justice,
325 Seventh St., NW., Suite 500, Washington,
DC 20530. Telephone: (202) 307-6357.
Facsimile: (202) 307-2784.

[FR Doc. 02—28333 Filed 11-6—02; 8:45 am]|
BILLING CODE 4410-11-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

Importation of Controlled Substances;
Notice of Application

Pursuant to Section 1008 of the
Controlled Substances Import and
Export Act (21 U.S.C. 958(i)), the
Attorney General shall, prior to issuing
a registration under this Section to a
bulk manufacturer of a controlled
substance in Schedule I or II and prior
to issuing a regulation under Section
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1002(a) authorizing the importation of
such a substance, provide
manufacturers holding registrations for
the bulk manufacture of the substance
an opportunity for a hearing.

Therefore, in accordance with Section
1301.34 of Title 21, Code of Federal
Regulations (CFR), notice is hereby
given that on May 13, 2002, Chattem
Chemicals, Inc., 3801 St. Elmo Avenue,
Building 18, Chattanooga, Tennessee
37409, made application by renewal to
the Drug Enforcement Administration to
be registered as an importer of
methamphetamine (1105), a basic class
of controlled substance listed in
Schedule II.

The firm plans to import the listed
controlled substance to bulk
manufacture controlled substance.

Any manufacturer holding, or
applying for, registration as a bulk
manufacturer of this basic class of
controlled substance may file written
comments on or objections to the
application described above and may, at
the same time, file a written request for
a hearing on such application in
accordance with 21 CFR 1301.43 in
such form as prescribed by 21 CFR
1316.47.

Any such comments, objections, or
requests for a hearing may be addressed,
in quintuplicate, to the Deputy Assistant
Administration, Office of Diversion
Control, Drug Enforcement
Administration, United States
Department of Justice, Washington, DC
20537, Attention: DEA Federal Register
Representative (CCR), and must be filed
no later than (30 days from publication).

This procedure is to be conducted
simultaneously with and independent
of the procedures described in 21 CFR
1301.34(b), (c), (d), (e), and (f). As noted
in a previous notice at 40 FR 43745-46
(September 23, 1975), all applicants for
registration to import basic class of any
controlled substance in Schedule I or II
are and will continue to be required to
demonstrate to the Deputy Assistant
Administrator, Office of Diversion
Control, Drug Enforcement
Administration that the requirements
for such registration pursuant to 21
U.S.C. 958(a), 21 U.S.C. 823(a), and 21
CFR 1301.34(a), (b), (c), (d), (e), and ()

are satisfied.
Dated: October 25, 2002.
Laura M. Nagel,

Deputy Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration.

[FR Doc. 02—-28312 Filed 11-6-02; 8:45 am]

BILLING CODE 4410-09-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

Manufacturer of Controlled
Substances; Notice of Application

Pursuant to section 1301.33(a) of Title
21 of the Code of Federal Regulations
(CFR), this is notice that on May 21,
2002, Aldrich Chemical Company Inc.,
dba Isotec, 3858 Benner Road,
Miamisburg, Ohio 453424304, made
application to the Drug Enforcement
Administration (DEA) for registration as
a bulk manufacturer of the basic classes
of controlled substances listed below:

Drug Schedule

Cathinone (1235) .....cccccevvveeernnnnnn |
Methcathinone (1237)
N-Ethylamphetamine (1475)
N,N-Dimethylamphetamine (1480) | |
Aminorex (1585) ......ccccvcvveriinnenns |
Gamma  hydroxybutyric  acid | |
(2010).
Methaqualone (2565)
Lysergic acid dethylamide (7315) | |
Tetrahydrocannabinols (7370) ..... |
Mescaline (7381) .....ccccocvvernveeens |
2,5-Dimethoxyamphetamine |
(7396).
3,4-Methylenedioxyamphetamine | |
(7400).
3,4-Methylenedioxy-N- |
ethylamphetamine (7404).
3,4-Methylenedioxy-methamphet- | |
amine (7405).
4-Methoxyamphetamine (7411) ... | |
Psilocybin (7437) ...ccccovevcvieieeen. |
Psilocyn (7438) ....
N-Ethyl-1-phenylcyclohexylamine | |
(7455).
Dihydromorphine (9145)
Normorphine (9313)
Acetylmethadol (9601) ..
Alphacetylmethadol Except Levo- | |
Alphacetylmethadol (9603).
Normethadone (9635)
3-Methylfentanyl (9813) ................ |
Amphetamine (1100) ..........cceeennee Il
Methamphetamine (1105) ............ Il
Methylphenidate (1724) ................ Il
Amobarbital (2125) ......ccccccevveennen. Il
Pentobarbital (2270) ........ccccceenee Il
Secobarbital (2315) .......cccceveeenennn. Il
1-Phenylcyclohexylamine (7460) Il
Phencyclidine (7471) .....cccccccouenn. Il
Phenylacetone (8501)
1-Piperidinocyclohexane- Il
carbonitrile (8603).
Codeine (9050) .....ccvcvvvevrvveeeiennnnn Il
Dihydrocodeine (9120) ..
Oxycodone (9143) ............. Il
Hydromorphone (9150)
Benzoylecgonine (9180) ............... Il
Ethylmorphine (9190) ........ Il
Hydrocodone (9193) ...... Il
Isomethadone (9226) ....
Meperidine (9230)
Meperidine intermediate-A (9232) | Il
Merperidine intermediate-B (9233) | Il
Methadone (9250)
Methadone intermediate (9254) ... | 1l

Drug Schedule

Dextropropoxyphene, bulk (non- | Il

dosage forms) (9273).
Levo-Alphacetylmethadol (9648) .. | Il
Oxymorphone (9652) .................. 1l
Fentanyl (9801) .......cccceevvvrriuiennnn. 1l

The firm plans to manufacture small
quantities of the listed controlled
substances to produce standards for
analytical laboratories.

Any other such applicant and any
person who is presently registered with
DEA to manufacture such substances
may file comments or objections to the
issuance of the proposed registration.

Any such comments or objections
may be addressed, in quintuplicate, to
the Deputy Assistant Administrator,
Office of Diversion Control, Drug
Enforcement Administration, United
States Department of Justice,
Washington, DC 20537, Attention: DEA
Federal Register Representative (CCR),
and must be filed no later than January
6, 2003.

Dated: October 25, 2002.
Laura M. Nagel,

Deputy Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration.

[FR Doc. 02—28314 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4410-09-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

Manufacturer of Controlled
Substances; Notice of Application

Pursuant to section 1301.33(a) of Title
21 of the Code of Federal Regulations
(CFR), this is notice that on May 28,
2002, Abbott Laboratories, DBA Knoll
Pharmaceutical Company, 30 North
Jefferson Road, Whippany, New Jersey,
07981, made application by renewal to
the Drug Enforcement Administration
(DEA) for registration as a bulk
manufacturer of the basic classes of
controlled substances listed below:

Drug Schedule

Dihydromorphine (9145)
Hydromorphone (9150)

The firm plans to produce bulk
product and finished dosage units for
distribution to its customers.

Any other such applicant and any
person who is presently registered with
DEA to manufacture such substances
may file comments or objections to the
issuance of the proposed registration.
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Any such comments or objections
may be addressed, in quintuplicate, to
the Deputy Assistant Administrator,
Office of Diversion Control, Drug
Enforcement Administration, United
States Department of Justice,
Washington, DC 20537, Attention: DEA
Federal Register Representative (CCR),
and must be filed no later than January
6, 2003.

Dated: October 25, 2002.
Laura M. Nagel,
Deputy Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration.
[FR Doc. 02—28315 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4410-09-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

Importation of Controlled Substances;
Notice of Application

Pursuant to Section 1008 of the
Controlled Substances Import and
Export Act (21 U.S.C. 958(i)), the
Attorney General shall, prior to issuing
a registration under this Section to a
bulk manufacturer of a controlled
substance in Schedule I or II and prior
to issuing a regulation under Section
1002(a) authorizing the importation of
such a substance, provide
manufacturers holding registrations for
the bulk manufacture of the substance
an opportunity for a hearing.

Therefore, in accordance with Section
1301.34 of Title 21, Code of Federal
Regulations (CFR), notice is hereby
given that on June 23, 2002, Noramco
Inc., 1440 Olympic Drive, Athens,
Georgia 30601, made application by
renewal to the Drug Enforcement
Administration to be registered as an
importer of phenylacetone (8501), a
basic class of controlled substance listed
Schedule II.

The firm plans to import
phenylacetone for the production of
amphetamine.

Any manufacturer holding, or
applying for, registration as a bulk
manufacturer of this basic class of
controlled substance may file written
comments on or objections to the
application described above and may, at
the same time, file a written request for
a hearing on such application in
accordance with 21 CFR 1301.43 in
such form as prescribed by 21 CFR
1316.47.

Any such comments, objections, or
requests for a hearing may be addressed,
in quintuplicate, to the Deputy Assistant
Administrator, Office of Diversion
Control, Drug Enforcement

Administration, United States
Department of Justice, Washington, DC
20537, Attention: DEA Federal Register
Representative (CCR), and must be filed
no later than (30 days from publication).
This procedure is to be conducted
simultaneously with and independent
of the procedures described in 21 CFR
1301.34(b), (c), (d), (e), and (f). As noted
in a previous notice at 40 FR 43745-46
(September 23, 1975), all applicants for
registration to import basic class of any
controlled substance in Schedule I or II
are and will continue to be required to
demonstrate to the Deputy Assistant
Administrator, Office of Diversion
Control, Drug Enforcement
Administration that the requirements
for such registration pursuant to 21
U.S.C. 958(a), 21 U.S.C. 823(a), and 21
CFR 1311.42(a), (b), (c), (d), (e), and (f)

are satisfied.
Dated: October 25, 2002.

Laura M. Nagel,

Deputy Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration.

[FR Doc. 02—-28311 Filed 11-6-02; 8:45 am]
BILLING CODE 4410-09-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

Manufacturer of Controlled
Substances; Notice of Registration

By Notice dated April 11, 2002, and
published in the Federal Register on
April 26, 2002, (67 FR 20828), Novartis
Pharmaceutical Corporation, 59 Route
10, East Hanover, New Jersey 07936,
made application by renewal to the
Drug Enforcement Administration
(DEA) to be registered as a bulk
manufacturer of methylphenidate
(1724), a basic class of controlled
substance listed in Schedule II

The firm plans to manufacture
finished product for distribution to its
customers.

DEA has considered the factors in
Title 21, United States Code, Section
823a and determined that the
registration of Novartis Pharmaceutical
Corporation to manufacture
methylphenidate is consistent with the
public interest at this time. DEA has
investigated Novartis Pharmaceutical
Corporation on a regular basis to ensure
that the company’s continued
registration is consistent with the public
interest. These investigations have
included inspection and testing of the
company’s physical security systems,
audits of the company’s records,
verification of the company’s
compliance with state and local laws,

and a review of the company’s
background and history. Therefore,
pursuant to 21 U.S.C. 823 and 28 CFR
0.100 and 0.104, the Deputy Assistant
Administrator, Office of Diversion
Control, hereby orders that the
application submitted by the above firm
for registration as a bulk manufacturer
of the basic class of controlled substance
listed above is granted.

Dated: October 25, 2002.
Laura M. Nagel,
Deputy Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration.
[FR Doc. 02—28316 Filed 11-6—-02; 8:45 am]
BILLING CODE 4410-09-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

Manufacturer of Controlled
Substances Notice of Registration

By Notice dated April 11, 2002, and
published in the Federal Register on
Apl‘il 26, 2002, (67 FR 20828),
Organichem Corporation, 33 Riverside
Avenue, Rensselaer, New York 12144,
made application by renewal to the
Drug Enforcement Administration
(DEA) to be registered as a bulk
manufacturer of the basic classes of
controlled substances listed below:

Drug Schedule

Amphetamine (1100) ..........cccc...... Il
Pentobarbital (2270) .......

Methylphenidate (1724) ..
Meperidine (9230)

The firm plans to manufacture bulk
products for distribution to its
customers.

No comments or objections have been
received. DEA has considered the
factors in Title 21, United States Code,
section 823(a) and determined that the
registration of Organichem Corporation
to manufacture the listed controlled
substances is consistent with the public
interest at this time. DEA has
investigated Organichem Corporation to
ensure that the company’s registration is
consistent with the public interest. The
investigation included inspection and
testing of the company’s physical
security systems, verification of the
company’s compliance with state and
local laws, and a review of the
company’s background and history.
Therefore, pursuant to 21 U.S.C. 823
and 28 CFR 0.100 and 0.104, the Deputy
Assistant Administrator, Office of
Diversion Control, hereby orders that
the application submitted by the above
firm for registration as a bulk
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manufacturer of the basic classes of
controlled substances listed above is
granted.

Dated: October 25, 2002.
Laura M. Nagel,
Deputy Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration.
[FR Doc. 02—28317 Filed 11-6-02; 8:45 am)]
BILLING CODE 4410-09-M

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

Importation of Controlled Substances;
Notice of Application

Pursuant to section 1008 of the
Controlled Substances Import and
Export Act (21 U.S.C. 958(i)), the
Attorney General shall, prior to issuing
a registration under this section to a
bulk manufacturer of a controlled
substance in Schedule I or II and prior
to issuing a regulation under section
1002(a) authorizing the importation of
such a substance, provide
manufacturers holding registrations for
the bulk manufacture of the substance
an opportunity for a hearing.

Therefore, in accordance with section
1301.34 of Title 21, Code of Federal
Regulations (CFR), notice is hereby
given that on June 13, 2002, Research
Triangle Institute, Kenneth H. Davis, Jr.,
Hermann Building, East Institute Drive,
P.O. Box 12194, Research Triangle Park,
North Carolina 27709, made application
by renewal to the Drug Enforcement
Administration to be registered as an
importer of the basic classes of
controlled substances listed below:

Drug Schedule

Marihuana (7360) ... |
Cocaine (9041)

The firm plans to import small
quantities of the listed controlled
substances for the National Institute of
Drug Abuse and other clients.

Any manufacturer holding, or
applying for, registration as a bulk
manufacturer of these basic classes of

controlled substances may file written
comments on or objections to the
application described above and may, at
the same time, file a written request for
a hearing on such application in
accordance with 21 CFR 1301.43 in
such form as prescribed by 21 CFR
1316.47.

Any such comments, objections or
requests for a hearing may be addressed,
in quintuplicate, to the Deputy Assistant
Administrator, Office of Diversion
Control, Drug Enforcement
Administration, United States
Department of Justice, Washington, D.C.
20537, Attention: DEA Federal Register
Representative (CCR), and must be filed
no later than December 9, 2002.

This procedure is to be conducted
simultaneously with and independent
of the procedures described in 21 CFR
1301.34(b), (c), (d), (e), and (f). As noted
in a previous notice at 40 FR 43745—46
(September 23, 1975), all applicants for
registration to import the basic classes
of any controlled substances in
Schedule I or IT are and will continue to
be required to demonstrate to the
Deputy Assistant Administrator, Office
of Diversion Control, Drug Enforcement
Administration that the requirements
for such registration pursuant to 21
U.S.C. 958(a), 21 U.S.C. 823(a), and 21
CFR 1301.34(a), (b), (c), (d), (e), and ()
are satisfied.

Dated: October 25, 2002.
Laura M. Nagel,
Deputy Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration.
[FR Doc. 02—28313 Filed 11-6—02; 8:45 am]
BILLING CODE 4410-09-M

DEPARTMENT OF LABOR
Office of the Secretary

Submission for OMB Review;
Comment Request

October 31, 2002.

The Department of Labor (DOL) has
submitted the following public
information collection request (ICR) to
the Office of Management and Budget

(OMB) for review and approval in
accordance with the Paperwork
Reduction Act of 1995 (Pub. L. 104-13,
44 U.S.C. Chapter 35). A copy of this
ICR, with applicable supporting
documentation, may be obtained by
calling the Department of Labor. To
obtain documentation, contact Darrin
King on (202) 693—4129 or e-Mail: King-
Darrin@dol.gov.

Comments should be sent to Office of
Information and Regulatory Affairs,
Attn: OMB Desk Officer for Department
of Labor, Office of Management and
Budget, Room 10235, Washington, DC
20503 ((202) 395-7316), within 30 days
from the date of this publication in the
Federal Register.

The OMB is particularly interested in
comments which:

» Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

 Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

» Enhance the quality, utility, and
clarity of the information to be
collected; and

* Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

AGENCY: Women’s Bureau.

Type of Review: Extension of a
currently approved collection.

Title: Women in Apprenticeship and
Nontraditional Occupations (WANTO)
Act Grant application and Reporting
Requirements.

OMB Number: 1225-0080.

Frequency: Annually and Quarterly.

Affected Public: Not-for-profit
institutions.

Number of Respondents: 55.

Estimated Average re- Estimated an-
Requirement Frequency number of re- sponse time nual burden
sponses (hours) hours
Grant Application:
Previous Applicant .........ccccoviiiiniiiiniieeee ANNUAILY oo 40 6 240
New Applicant ... ANNUAILY oo 15 12 180
Quarterly Reports:
Previous Applicant ..........ccccocveviniieniniinene QUATETTY .o 36 2 72
New Applicant .........ccocveviniieniciececee QUAIETTY .o 8 5 40
Final Report:
Previous Applicant .........ccccoeviiiiniineniieeee ANNUAILY oo 9 4 36
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Estimated Average re- Estimated an-
Requirement Frequency number of re- sponse time nual burden
sponses (hours) hours
New Applicant ..o ANNUAILY oo 2 10 20
LI ] = 1S PSR P T O PP PUPPRPPPN 110 | e, 588

Total Annualized Capital/Startup
Costs: $0.

Total Annual Costs (operating/
maintaining systems or purchasing
services): $0.

Description: This collection of
information is needed for the
Department of Labor to select annual
Women in Apprenticeship and
Nontraditional Occupations (WANTO)
grant awardees and to monitor
awardees’ administration of the grant.

Ira L. Mills,

Departmental Clearance Officer.

[FR Doc. 02—28379 Filed 11-6—02; 8:45 am]
BILLING CODE 4510-23-P

DEPARTMENT OF LABOR
Office of the Secretary

Submission for OMB Review;
Comment Request

October 25, 2002.

The Department of Labor (DOL) has
submitted the following public
information collection request (ICR) to
the Office of Management and Budget
(OMB) for review and approval in
accordance with the Paperwork
Reduction Act of 1995 (Pub. L. 104-13,
44 U.S.C. Chapter 35). A copy of each
individual ICR, with applicable
supporting documentation, may be
obtained by calling the Department of
Labor. To obtain documentation contact
Marlene Howze at (202) 693—4158 or e-
mail Howze-Marlene@dol.gov.

Comments should be sent to Office of
Information and Regulatory Affairs,
Attn: OMB Desk Officer for ESA, Office
of Management and Budget, Room
10235, Washington, DC 20503 ((202)
395-7316), within 30 days from the date
of this publication in the Federal
Register.

The OMB is particularly interested in
comments which:

» Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

» Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,

including the validity of the
methodology and assumptions used;

* Enhance the quality, utility, and
clarity of the information to be
collected; and minimize the burden of
the collection of information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Type of Review: Extension of a
currently approved collection.

Agency: Employment Standards
Administration (ESA).

Title: Agreement and Undertaking.

OMB Number: 1215-0034.

Affected Public: Business or other-for-
profit.

Frequency: On Occasion.

Number of Respondents: 300.

Number of Annual Responses: 300.

Estimated Time Per Response: 15
minutes.

Total Burden Hours: 75.

Total Annualized Capital/Startup
Costs: $0.

Total Annual Costs (operating/
maintaining systems or purchasing
services): $0.

Description: Coal Mine Operators and
Longshore companies desiring to be
self-insurers are required by law (30
U.S.C. 933 BL and 33 U.S.C. 932 LS) to
produce security in terms of an
indemnity bond, security deposit, or for
Black Lung only, a letter of credit or
501(c)(21) trust. The OWCP-1 is a joint
use form (Longshore and Black Lung
Programs) completed by employers to
provide the Secretary of Labor with
authorization to sell securities or to
bring suit under indemnity bonds
deposited by the self-insured employers
in the event there is a default in the
payment benefits. If this Agreement and
Undertaking were not required, OWCP
would not be empowered to utilize the
company’s security deposit to meet its
financial responsibilities for the Coal
Mine or Longshore benefits in case of
default.

Ira L. Mills,

Departmental Clearance Officer.

[FR Doc. 02—28382 Filed 11-6—02; 8:45 am]
BILLING CODE 4510-CF-M

DEPARTMENT OF LABOR
Office of the Secretary

Submission for OMB Review;
Comment Request

October 30, 2002.

The Department of Labor (DOL) has
submitted the following public
information collection request (ICR) to
the Office of Management and Budget
(OMB) for review and approval in
accordance with the Paperwork
Reduction Act of 1995 (Pub. L. 104-13,
44 U.S.C. Chapter 35). A copy of each
individual ICR, with applicable
supporting documentation, may be
obtained by calling the Department of
Labor. To obtain documentation contact
Marlene Howze at (202) 693—4158 or e-
mail Howze-Marlene@dol.gov.

Comments should be sent to Office of
Information and Regulatory Affairs,
Attn: OMB Desk Officer for BLS, Office
of Management and Budget, Room
10235, Washington, DC 20503 (202)
395-7316), within 30 days from the date
of this publication to the Federal
Register.

The OMB is particularly interested in
comments which:

» Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

* Evaluate tﬁe accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used:

* Enhance the quality, utility, and
clarity of the information to be
collected; and minimize the burden of
the collection of information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Type of Review: Revision of a
currently approved collection.

Agency: Bureau of Labor Statistics
(BLS).

Title: Cognitive and Psychological
Research.

OMB Number: 1220-0141.
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Affected Public: Individuals or
households.

Frequency: One-time.

Number of Respondents: 4,000.

Number of Annual Responses: 4,000.

Estimated Time Per Response: 1 hour.

Total Annualized Capital/Startup
Costs: $0.

Total Annual Costs (operating/
maintaining systems or purchasing
services): $0.

Description: The Bureau of Labor
Statistics’ Behavioral Science Research
Laboratory conducts psychological
research focusing on the design and
execution of the data collection process
in order to improve the quality of data
collected by the Bureau. The proposed
laboratory research will be conducted
from Fiscal Year (FY) 2003 through FY
2005 and is expected to: (1) Improve the
data collection instruments employed
by the Bureau; (2) increase the accuracy
of the economic data produced by BLS
and on which economic policy
decisions are based; (3) increase the ease
of administering survey instruments for
both respondents and interviewers; (4)
increase response rates in panel surveys
as a result of reduced respondent
burden; and (5) enhance BLS’s
reputation resulting in greater
confidence and respect in survey
instruments used by BLS.

Ira L. Mills,

DOL Clearance Officer.

[FR Doc. 02—28383 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4510-24-M

DEPARTMENT OF LABOR
Office of the Secretary

Submission for OMB Review;
Comment Request

October 30, 2002.

The Department of Labor (DOL) has
submitted the following public
information collection requests (ICRs) to
the Office of Management and Budget
(OMB) for review and approval in
accordance with the Paperwork
Reduction Act of 1995 (Pub. L. 104-13.
44 U.S.C. Chapter 35). A copy of each
individual ICR, with applicable
supporting documentation, may be
obtained by calling the Department of
Labor, Departmental Clearance Officer,
Ira Mills (202) 693—4122) or by e-Mail
to Mills-Ira@dol.gov.

Comments should be sent to Office of
Information and Regulatory Affairs,
Attn: OMB Desk Officer for BLS, DM,
ESA, ETA, MSHA, OSHA, PWBA, or
VETS, Office of Management and
Budget, Room 10235, Washington, DC
20503 ((202) 395-6881), within 30 days

from the date of this publication in the
Federal Register.

The OMB is particularly interested in
comments which:

» Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

* Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

* Enhance the quality, utility, and
clarity of the information to be
collected; and

* Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Agency: Occupational Safety and
Health Administration (OSHA).

Title: Hazardous Waste Operations
and Emergency Response (HAZWOPER)
(29 CFR 1910.120).

OMB Number: 1218-0202.

Frequency: Varies (on occasion;
annually).

Affected Public: Business or other for-
profit; Not-for-profit institutions;
Federal Government; State, Local, or
Tribal Government.

Number of Respondents: 37,762.

Estimated Time per Response: Varies
from five minutes (.08 hour) to 64 hours.

Total Burden Hours: 1,404,369.

Total Annual Cost: $4,668,300.

Description: Section 126(e) of the
“Superfund Amendments and
Reauthorization Act of 1986 (SARA)
(Pub. L. 99-499) which became law on
October 17, 1986, required the Secretary
of Labor, pursuant to Section 6(b) of the
Occupational Safety and Health Act
1970 (the Act), to promulgate standards
for the safety and health protection of
employees engaged in hazardous waste
operations and emergency response.
Section 126(a) of SARA also specified
that those standards were to become
effective a year after publication.
Section 126(b) lists 11 worker protection
provisions that the Secretary of Labor
had to include in OSHA'’s final
standard. Those provisions require
OSHA to address the preparation of
various written programs, plans and
records; the training of employees; the
monitoring of airborne hazards; the
conduct of medical surveillance; and
the distribution of information to
employees. The provisions also require

the collection of information from
employers engaged in hazardous waste
operations and their emergency
response to such operations. The final
standard covers the provisions
mandated in SARA.

Ira L. Mills,
Departmental Clearance Officer.

[FR Doc. 02—28384 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4510-26-M

DEPARTMENT OF LABOR

Employment and Training
Administration

[TA-W-41,761]

Glen Oaks Industries, Inc., Dallas, TX;
Amended Certification Regarding
Eligibility To Apply for Worker
Adjustment Assistance

In accordance with section 223 of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor issued a
Certification of Eligibility to Apply for
Worker Adjustment Assistance on
August 29, 2002, applicable to workers
of Glen Oaks Industries, Marietta
Sportswear Manufacturing Company,
Inc., Dallas, Texas. The certification was
amended on September 25, 2002, to
include workers formerly employed at
Marietta Sportswear Manufacturing Co.,
Inc., Marietta, Oklahoma. The notice
will soon be published in the Federal
Register.

At the request of the State agency, the
Department reviewed the certification
for workers of the subject firm. New
information provided by the company
official shows that wages for the six
workers engaged in the production of
men’s slacks at the Dallas, Texas,
location were reported to the
Unemployment Insurance (UI) tax
account for Glen Oaks Industries in
Oklahoma. The company official also
reports that Marietta Sportswear
Manufacturing Co., Inc., is no longer an
entity of Glen Oaks Industries, and thus,
not applicable to this worker group.

Also, the Department has learned
from the State that all six workers have
been separated from employment and
there is no need to have the certification
in effect for two years from the date of
issuance.

Based on this new information, the
Department is again amending the
certification to limit coverage to workers
producing men’s slacks at Marietta
Sportswear Manufacturing Co., Inc.,
Dallas, Texas, whose wages were
reported to the State of Oklahoma under
the UI tax account for Glen Oaks
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Industries. Furthermore, the
certification will expire October 4, 2002.

The amended notice applicable to
TA-W-41,761 is hereby issued as
follows:

Workers producing men’s slacks at Glen
Oaks Industries, Dallas, Texas, whose wages
were reported to Glen Oaks Industries in
Marietta, Oklahoma, who became totally or
partially separated from employment on or
after June 16, 2001 through October 4, 2002,
are eligible to apply for adjustment assistance
under Section 223 of the Trade Act of 1974.

Signed in Washington, DG, this 4th day of
October, 2002.
Richard Church,
Certifying Officer, Division of Trade
Adjustment Assistance.
[FR Doc. 02—-28385 Filed 11-6-02; 8:45 am]
BILLING CODE 4510-30-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[TA-W-42,193]

Vulcan Chemicals, Wichita, KS; Notice
of Termination of Investigation

Pursuant to section 221 of the Trade
Act of 1974, an investigation was
initiated on September 30, 2002, in
response to a petition filed by a
company official on behalf of workers at
Vulcan Chemicals, Wichita, Kansas.

The petitioner has requested that the
petition be withdrawn. Consequently,
further investigation in this case would
serve no purpose, and the investigation
has been terminated.

Signed in Washington, DC this 15th day of
October, 2002.

Richard Church,

Certifying Officer, Division of Trade
Adjustment Assistance.

[FR Doc. 02—28386 Filed 11-6—02; 8:45 am]|
BILLING CODE 4510-30-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[NAFTA-7582]

BBA Nonwovens Washougal, Inc.,
Washougal, WA; Notice of Termination
of Investigation

Pursuant to Title V of the North
American Free Trade Agreement
Implementation Act (Pub. L. 103-182)
concerning transitional adjustment
assistance, hereinafter called (NAFTA—
TAA), and in accordance with section
250(a), subchapter D, chapter 2, title I,
of the Trade Act of 1974, as amended

(19 U.S.C. 2273), an investigation was
initiated on September 27, 2002, in
response to a petition filed by
Association of Western Pulp and Paper
Workers, Local 5 on behalf of workers
at BBA Nonwovens Washougal, Inc.,
Washougal, Washington.

The petitioner has requested that the
petition be withdrawn. Consequently
further investigation in this case would
serve no purpose, and the investigation
has been terminated.

Signed in Washington, DG, this 21st day of
October, 2002.

Linda G. Poole,

Certifying Officer, Division of Trade
Adjustment Assistance.

[FR Doc. 02—28393 Filed 11-6—02; 8:45 am]|
BILLING CODE 4510-30-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[NAFTA-7152]

Permit No. 648727, Dillingham, AK;
Termination of Investigation

Pursuant to Title V of the North
American Free Trade Agreement
Implementation Act (Pub. L. 103—182)
concerning transitional adjustment
assistance, hereinafter called NAFTA—
TAA and in accordance with Section
250(a), Subchapter D, Chapter 2, Title II,
of the Trade Act of 1974, as amended
(19 U.S.C. 2273), an investigation was
initiated on September 5, 2002, in
response to a petition filed by the
Bristol Bay Native Association on behalf
of Bristol Bay salmon fishermen, Permit
#64872Z, Dillingham, Alaska.

The workers stopped fishing in July
2001, more than one year from the
September 5, 2002, petition date.
Section 223(b)(1) of the Trade Act of
1974, as amended, provides that a
certification may not apply to a worker
whose separation from employment
occurred more than one year prior to the
date the petition was filed.

Consequently, further investigation in
this case would serve no purpose, and
the investigation has been terminated.

Signed at Washington, DC, this 25th day of
October 2002.

Linda G. Poole,

Certifying Officer, Division of Trade
Adjustment Assistance.

[FR Doc. 02-28391 Filed 11-6—-02; 8:45 am]
BILLING CODE 4510-30-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[NAFTA—-06414]

Harris Welco (Excluding the Plastics
Department) Division of J.W. Harris
Co., Inc., Kings Mountain, North
Carolina; Amended Certification
Regarding Eligibility To Apply for
NAFTA Transitional Adjustment
Assistance

In accordance with Section 250(A),
Subchaper D, Chaper 2, Title II, of the
Trade Act of 1974 (19 U.S.C. 2273) the
Department of Labor issued a
Certification for NAFTA Transitional
Adjustment Assistance on September
23, 2002 applicable to workers of Harris
Welco, Division of J.W. Harris Co., Inc.,
Flux Department, Kings Mountain,
North Carolina. The notice was
published in the Federal Register on
October 10, 2002 (67 FR 63160).

At the request of the company, the
Department reviewed the certification
for workers of the subject firm. Findings
show that the Department limited its
certification coverage to workers of the
subject firm’s Flux Department.

New information provided by the
company show additional worker
separations are scheduled and the
remaining production of flux coated
welding rods and support functions are
being shifted to Mexico. The entire
plant will close by the end of 2002.

Accordingly, the Department is
amending the certification
determination to properly reflect this
matter.

It is the intent of the Department’s
certification to include all workers of
Harris Welco who were adversely
affected by a shift in production of flux
coated welding rods to Mexico. Workers
of the Plastics Department that was
previously certified for NAFTA-TAA on
June 24, 2002, remains in effect
(NAFTA-6102).

The amended notice applicable to
NAFTA—06414 is hereby issued as
follows:

“All workers of Harris Welco, Division of
J.W. Harris Co., Inc., excluding workers of the
Plastics Department, Kings Mountain, North
Carolina, who became totally or partially
separated from employment on after July 26,
2001, through September 23, 2004, are
eligible to apply for NAFTA-TAA under
Section 250 of the Trade Act of 1974.”
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Signed at Washington, DC this 23rd day of
October, 2002.

Elliott S. Kushner,

Certifying Officer, Division of Trade
Adjustment Assistance.

[FR Doc. 02—28389 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4510-30-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[NAFTA-5171 and NAFTA-5171A]

Huntsman Polymers Corporation;
Huntsman Polymers Corporation
Utilities Division, Odessa, TX; Notice of
Determinations on Reopening

The Department, on its own motion,
reopened on September 3, 2002, the
certification regarding eligibility for
workers of the subject firm to apply for
North American Free Trade Agreement-
Transitional Adjustment Assistance
(NAFTA-TAA), applicable to workers
and former workers of the subject firm
engaged in activities related to the
production of styrene monomers
(NAFTA-5171). The certification was
issued on August 29, 2001, and was
published in the Federal Register on
September 11, 2001 (66 FR 47241).

The petition investigation was
reopened because the Department failed
to include a determination as to whether
workers in the Utilities Division of
Huntsman Polymers Corporation,
Odessa, Texas are eligible to apply for
NAFTA-TAA. The workers at
Huntsman Polymers are separately
identifiable by product produced at the
plant.

The findings of the investigation on
reopening show that workers of
Huntsman Polymers Corporation,
Utilities Division, Odessa, Texas,
“managed”’ the water supply and other
raw materials utilized in the various
manufacturing processes performed at
the subject firm.

The investigation revealed that the
workers of the subject firm do not
produce an article within the meaning
of section 250(a) of the Trade Act of
1974. The Department of Labor has
consistently determined that the
performance of services does not
constitute production of an article, as
required by the Trade Act of 1974.
Workers of the subject facility may be
certified only if their separation was
caused importantly by a reduced
demand for their services from a parent
firm, a firm otherwise related to the
subject firm by ownership, or a firm
related by control.

The investigation revealed that the
workers in the Utilities Division spent
some of their time in support of the
production of styrene monomers, but
the majority of their work was in
support of other production operations
at the Odessa, Texas plant.

Conclusion

The certification applicable to
workers engaged in activities related to
the production of styrene monomers at
Huntsman Polymers Corporation,
Odessa, Texas (NAFTA-5171), remains
in effect through August 29, 2003.

After careful review of the findings of
the investigation on reopening, I
conclude that workers of Huntsman
Polymers Corporation, Utilities
Division, Odessa, Texas (NAFTA—
5171A), are denied eligibility to apply
for NAFTA-TAA under section 250 of
the Trade Act.

Signed in Washington, DC this 23rd day of
October, 2002.

Edward A. Tomchick,

Director, Division of Trade Adjustment
Assistance.

[FR Doc. 02-28387 Filed 11-6—-02; 8:45 am]
BILLING CODE 4510-30-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[NAFTA-7592]

JSI Industries, Inc., Fort Atkinson, WI;
Notice of Termination of Investigation

Pursuant to Title V of the North
American Free Trade Agreement
Implementation Act (Pub. L. 103-182)
concerning transitional adjustment
assistance, hereinafter called (NAFTA—
TAA), and in accordance with section
250(a), subchapter D, chapter 2, title II,
of the Trade Act of 1974, as amended
(19 U.S.C. 2273), an investigation was
initiated on October 7, 2002, in response
to a petition filed on behalf of workers
at JSI Industries, Inc, Fort Atkinson,
Wisconsin.

The petitioner has requested that the
petition be withdrawn. Consequently
further investigation in this case would
serve no purpose, and the investigation
has been terminated.

Signed in Washington, DG, this 16th day of
October, 2002.

Linda G. Poole,

Certifying Officer, Division of Trade
Adjustment Assistance.

[FR Doc. 02—28394 Filed 11-6—02; 8:45 am]
BILLING CODE 4510-30-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[NAFTA—7573]

Pass & Seymour/Legrand, Whitsett,
NC; Notice of Termination of
Investigation

Pursuant to Title V of the North
American Free Trade Agreement
Implementation Act (Pub. L. 103-182)
concerning transitional adjustment
assistance, hereinafter called NAFTA—
TAA and in accordance with section
250(a), subchapter D, chapter 2, title II,
of the Trade Act of 1974, as amended
(19 U.S.C. 2273), an investigation was
initiated on September 24, 2002, in
response to a petition filed by the
company on behalf of workers at Pass &
Seymour/Legrand, Whitsett, North
Carolina.

The petitioner has requested that the
petition be withdrawn. Consequently,
further investigation in this case would
serve no purpose, and the investigation
has been terminated.

Signed at Washington, DG, this 10th day of
October, 2002.

Elliott S. Kushner,

Certifying Officer, Division of Trade
Adjustment Assistance.

[FR Doc. 02—-28392 Filed 11-6—02; 8:45 am]
BILLING CODE 4510-30-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[NAFTA-6108]

Peck Manufacturing Company of North
Carolina, Inc.; Warrenton, NC; Notice
of Termination of Investigation

Pursuant to Title V of the North
American Free Trade Agreement
Implementation Act (Pub. L. 103-182)
concerning transitional adjustment
assistance, hereinafter called NAFTA—-
TAA and in accordance with Section
250(a), Subchapter D, Chapter 2, Title II,
of the Trade Act of 1974, as amended
(19 U.S.C. 2273), an investigation was
initiated on April 18, 2002 in response
to a petition filed by the company on
behalf of workers at Peck Manufacturing
Company of North Carolina, Inc.,
Warrenton, North Carolina.

The Department of Labor was unable
to locate an official of the company to
obtain the information necessary to
render a decision. Consequently, further
investigation in this case would serve
no purpose, and the investigation has
been terminated.
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Signed in Washington, DC this 18th day of
October, 2002.
Linda G. Poole,
Certifying Officer, Division of Trade
Adjustment Assistance.
[FR Doc. 02—28388 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4510-30-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[NAFTA-06536]

Wisconsin Automated Machinery
Corp., Oshkosh, WI; Notice of
Termination of Investigation

Pursuant to Title V of the North
American Free Trade Agreement
Implementation Act (Pub. L. 103-182)
concerning transitional adjustment
assistance, hereinafter called (NAFTA—
TAA), and in accordance with Section
250(a), Subchapter D, Chapter 2, Title II,
of the Trade Act of 1974, as amended
(19 U.S.C. 2273), an investigation was
initiated on September 9, 2002, in
response to a petition filed by the
International Association of Machinists
and Aerospace Workers Union, District
#10 and a company official on behalf of
workers at Wisconsin Automated
Machinery Corporation, Oshkosh,
Wisconsin.

The petitioners have requested that
the petition be withdrawn.
Consequently, further investigation in
this case would serve no purpose and
the investigation has been terminated.

Signed at Washington, DC, this 10th day of
October 2002.

Elliott S. Kushner,

Certifying Officer, Division of Trade
Adjustment Assistance.

[FR Doc. 02—28390 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4510-30-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[Notice 02-129]

NASA Advisory Council, Earth Science
Technology Subcommittee; Meeting

AGENCY: National Aeronautics and
Space Administration.
ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, Public
Law 92-463, as amended, the National
Aeronautics and Space Administration
announces a meeting of a NASA
Advisory Council (NAC), Earth Systems
Science and Applications Advisory
Committee (ESSAAC).

DATES: Tuesday, November 12, 2002, 1
p.m. to 5 p.m.

ADDRESSES: Channel Inn Hotel, Suite
250, 650 Water Street SW, Washington,
DC 20024.

FOR FURTHER INFORMATION CONTACT: Mr.
Granville Paules, National Aeronautics
and Space Administration, Washington,
DC 20546, 202/358-0706.
SUPPLEMENTARY INFORMATION: The
meeting will be open to the public up
to the seating capacity of the room. The
agenda for the meeting is as follows:
—Opening/Welcome
—Meeting Logistics
—Review of Agenda and Opening
Comments
—Earth Science Enterprise Technology
Strategy Update
—Science and Applications Roadmaps
and Focused Technology Support
—Homeland Defense Initiatives
—Executive Summary and Actions
It is imperative that the meeting be
held on this date to accommodate the
scheduling priorities of the key
participants. Visitors will be requested
to sign a visitor’s register.

June W. Edwards,

Advisory Committee Management Officer,
National Aeronautics and Space
Administration.

[FR Doc. 02—28332 Filed 11-6—02; 8:45 am]

BILLING CODE 7510-01-P

OFFICE OF NATIONAL DRUG
CONTROL POLICY

Cancellation of Meeting of the
Advisory Commission on Drug Free
Communities

Federal Register Citation of Previous
Announcement: October 29, 2002
(Volume 67, Number 209, page 66004).
AGENCY: Office of National Drug Control
Policy.

ACTION: Notice of cancellation of
meeting.

Previously Announced Time and Date
of Meeting: November 13, 2002, 9 a.m.
to 5 p.m.

Changes in the Meeting: The meeting
has been cancelled.

FOR FURTHER INFORMATION CONTACT:

Linda V. Priebe, (202) 395-6622.
Dated: November 1, 2002.

Linda V. Priebe,

Assistant General Counsel.

[FR Doc. 02—28295 Filed 11-6—02; 8:45 am]

BILLING CODE 3180-02-P

NUCLEAR REGULATORY
COMMISSION

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Nuclear Regulatory
Commission (NRC).

ACTION: Notice of pending NRC action to
submit an information collection
request to OMB and solicitation of
public comment.

SUMMARY: The NRC is preparing a
submittal to OMB for review of
continued approval of information
collections under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35).

Information pertaining to the
requirement to be submitted:

1. The title of the information
collection: Billing Instructions for NRC
Cost Type Contracts.

2. Current OMB approval number:
3150-0109.

3. How often the collection is
required: Monthly.

4. Who is required or asked to report:
NRC Contractors.

5. The number of annual respondents:
55.

6. The number of hours needed
annually to complete the requirement or
request: 1,070 (754 hours-Billing Burden
+ 316 hours License Fee Recovery Cost
Summary).

7. Abstract: The NRC Division of
Contracts in administering its contracts
provides Billing Instructions for its
contractors to follow in preparation of
invoices. These instructions stipulate
the level of detail in which supporting
data must be submitted for NRC review.
The review of this information ensures
that all payments made by NRC for valid
and reasonable costs in accordance with
the contract terms and conditions.

Submit, by January 6, 2003, comments
that address the following questions:

1. Is the proposed collection of
information necessary for the NRC to
properly perform its functions? Does the
information have practical utility?

2. Is the burden estimate accurate?

3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected?

4. How can the burden of the
information collection be minimized,
including the use of automated
collection techniques or other forms of
information technology?

A copy of the draft supporting
statement may be viewed free of charge
at the NRC Public Document Room, One
White Flint North, 11555 Rockville
Pike, Room O-1 F21, Rockville, MD
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20852. OMB clearance requests are
available at the NRC worldwide Web
site: http://www.nrc.gov/public-involve/
doc-comment/omb/index.html. The
document will be available on the NRC
home page site for 60 days after the
signature date of this notice.

Comments and questions about the
information collection requirements
may be directed to the NRC Clearance
Officer, Brenda Jo. Shelton, U.S. Nuclear
Regulatory Commission, T—6 E6,
Washington, DC 20555-0001, by
telephone at 301-415-7233, or by
Internet electronic mail to
INFOCOLLECTS@NRC.GOV.

Dated at Rockville, Maryland, this 1st day
of November 2002.

For the Nuclear Regulatory Commission.
Brenda Jo. Shelton,

NRC Clearance Officer, Office of the Chief
Information Officer.

[FR Doc. 02—28361 Filed 11-6—-02; 8:45 am)]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Nuclear Regulatory
Commission (NRC).

ACTION: Notice of pending NRC action to
submit an information collection
request to OMB and solicitation of
public comment.

SUMMARY: The NRC is preparing a
submittal to OMB for review for new
collections approval of information
collections under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35).

Information pertaining to the
requirement to be submitted:

1. The title of the information
collection: Request for Non-Agreement
States Information, as authorized by
Section 274(a) of the Atomic Energy
Act.

2. Current OMB approval number:
New collection.

3. How often the collection is
required: One-time or as-needed.

4. Who is required or asked to report:
The 18 States that have not signed
Section 274(b) Agreements with NRC
(Non-Agreement States).

5. The number of annual respondents:
18 Non-Agreement States.

6. The number of hours needed
annually to complete the requirement or
request: 135 hours (18 responses per
year X 7.5 hours per response).

7. Abstract: Occasionally, requests
will be made of the Non-Agreement

States for information similar to that
requested from the Agreement States.
Requests will be made on a one-time or
as-needed basis, e.g., to respond to a
specific incident, to gather information
on licensing and inspection practices
and other technical statistical
information. These information requests
will primarily refer to naturally
occurring and accelerator-produced
radioactive materials which may be
subject to State regulations since they
do not come under the purview of the
Atomic Energy Act, as amended. The
reason for requesting such information
is that the information can assist the
Commission in its considerations and
decisions involving Atomic Energy Act
materials programs in an effort to make
the national nuclear materials programs
more uniform and consistent.

Submit, by January 6, 2003, comments
that address the following questions:

1. Is the proposed collection of
information necessary for the NRC to
properly perform its functions? Does the
information have practical utility?

2. Is the burden estimate accurate?

3. Is there a way to enhance the
quality, utility, and clarity of the
information to be collected?

4. How can the burden of the
information collection be minimized,
including the use of automated
collection techniques or other forms of
information technology?

A copy of the draft supporting
statement may be viewed free of charge
at the NRC Public Document Room, One
White Flint North, 11555 Rockville
Pike, Room O-1 F21, Rockville, MD
20852. OMB clearance requests are
available at the NRC worldwide Web
site: http://www.nrc.gov/public-involve/
doc-comment/omb/index.html. The
document will be available on the NRC
home page site for 60 days after the
signature date of this notice.

Comments and questions about the
information collection requirements
may be directed to the NRC Clearance
Officer, Brenda Jo. Shelton, U.S. Nuclear
Regulatory Commission, T-6 E6,
Washington, DC 20555—0001, by
telephone at 301-415-7233, or by
Internet electronic mail to
INFOCOLLECTS@NRC.GOV.

Dated at Rockville, Maryland, this 1st day
of November 2002.

For the Nuclear Regulatory Commission.
Brenda Jo. Shelton,

NRC Clearance Officer, Office of the Chief
Information Officer.

[FR Doc. 02-28362 Filed 11-6—-02; 8:45 am]
BILLING CODE 7590-01-P

OVERSEAS PRIVATE INVESTMENT
CORPORATION

November 14, 2002 Board of Directors
Meeting

Time and Date: Thursday, November
14, 2002, 1:30 p.m. (Open Portion), 1:45
p-m. (Closed Portion).

Place: Offices of the Corporation,
Twelfth Floor Board Room, 1100 New
York Avenue, NW., Washington, DC.

Status: Meeting Open to the Public
from 1:30 p.m. to 1:45 p.m. Closed
portion will commence at 1:45 p.m.
(approx.).

Matters to Be Considered:

1. President’s Report.

2. Approval of September 12, 2002
Minutes (Open Portion).

Further Matters to Be Considered:
(Closed to the Public 1:45 p.m.).

1. Finance Project in Russia and NIS.

2. Approval of September 12, 2002
Minutes (Closed Portion).

3. Pending Major Projects.

4. Reports.

Contact Person for Information:
Information on the meeting may be
obtained from Connie M. Downs at (202)
336—8438.

Dated: November 5, 2002.
Connie M. Downs,

Corporate Secretary, Overseas Private
Investment Corporation.

[FR Doc. 02—28578 Filed 11-5-02; 3:58 pm]
BILLING CODE 3210-01-M

RAILROAD RETIREMENT BOARD

Proposed Collection; Comment
Request

SUMMARY: In accordance with the
requirement of section 3506(c)(2)(A) of
the Paperwork Reduction Act of 1995
which provides opportunity for public
comment on new or revised data
collections, the Railroad Retirement
Board (RRB) will publish periodic
summaries of proposed data collections.

Comments are invited on: (a) Whether
the proposed information collection is
necessary for the proper performance of
the functions of the agency, including
whether the information has practical
utility; (b) the accuracy of the RRB’s
estimate of the burden of the collection
of the information; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden related to
the collection of information on
respondents, including the use of
automated collection techniques or
other forms of information technology.

Title and purpose of information
collection: Survivor Questionnaire;
OMB 3220-0032.
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Under Section 6 of the Railroad
Retirement Act (RRA), benefits that may
be due on the death of a railroad
employee or a survivor annuitant
include (1) a lump-sum death benefit,
(2) a residual lump-sum payment, (30
accrued annuities due but unpaid at
death, and (4) monthly survivor
insurance payments. The requirements
for determining the entitlement of
possible beneficiaries to these benefits
are prescribed in 20 CFR 234.

When the RRB receives notification of
the death of a railroad employee or
survivor annuitant, an RRB field office
utilizes Form RL—94-F, Survivor
Questionnaire, to secure additional
information from surviving relatives
needed to determine if any further
benefits are payable under the RRA.
Completion is voluntary. One response
is requested of each respondent.

The RRB proposes no changes to
Form RL—-94-F. The completion time for
the RL-94-F is estimated at between 5
to 11 minutes. The RRB estimates that
approximately 8,000 responses are
received annually.

FOR FURTHER INFORMATION CONTACT: To
request more information or to obtain a
copy of the information collection
justification, forms, and/or supporting
material, please call the RRB Clearance
Officer at (312) 751-3363. Comments
regarding the information collection
should be addressed to Ronald J.
Hodapp, Railroad Retirement Board, 844
North Rush Street, Chicago, Illinois
60611-2092. Written comments should
be received within 60 days of this
notice.

Chuck Mierzwa,

Clearance Officer.

[FR Doc. 02—-28286 Filed 11-6—02; 8:45 am]
BILLING CODE 7905-01-M

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 35-27591]

Filings Under the Public Utility Holding
Company Act of 1935, as Amended
(HACtH)

November 1, 2002.

Notice is hereby given that the
following filing(s) has/have been made
with the Commission pursuant to
provisions of the Act and rules
promulgated under the Act. All
interested persons are referred to the
application(s) and/or declaration(s) for
complete statements of the proposed
transaction(s) summarized below. The
application(s) and/or declaration(s) and
any amendment(s) is/are available for

public inspection through the
Commission’s Branch of Public
Reference.

Interested persons wishing to
comment or request a hearing on the
application(s) and/or declaration(s)
should submit their views in writing by
November 26, 2002, to the Secretary,
Securities and Exchange Commission,
Washington, DC 20549-0609, and serve
a copy on the relevant applicant(s) and/
or declarant(s) at the address(es)
specified below. Proof of service (by
affidavit or, in the case of an attorney at
law, by certificate) should be filed with
the request. Any request for hearing
should identify specifically the issues of
facts or law that are disputed. A person
who so requests will be notified of any
hearing, if ordered, and will receive a
copy of any notice or order issued in the
matter. After November 26, 2002, the
application(s) and/or declaration(s), as
filed or as amended, may be granted
and/or permitted to become effective.

FirstEnergy Corp., et al. (70-10102)

FirstEnergy Corp. (“FirstEnergy”), a
registered holding company, 76 South
Main Street, Akron, Ohio, 44308, and
GPU Diversified Holdings LLC
(“GPUDH”), its wholly owned direct
nonutility subsidiary, 300 Madison
Avenue, Morristown, New Jersey 07962,
have filed an application with the
Commission under sections 9(a) and 10
of the Act and rule 54 under the Act.

By orders dated December 17 and
December 26, 1996, the Commission
authorized GPU International, Inc.;
(“GPUTI"’), which at the time was a
wholly owned nonutility subsidiary of
GPU, Inc. (“GPU”), a registered holding
company, to invest up to $30 million to
acquire: (1) Voting and preferred shares
of Ballard Generation Systems Inc.;
(“BGS™),2 a joint venture with Ballard
Power Systems Inc. (“BPS”), a
nonassociate Canadian company; (2)
options to acquire specified additional
amounts of voting and preferred stock of
BGS; and (3) warrants to purchase BPS
stock (“BPS Warrants”).3 The Prior
Orders authorized GPUI to acquire 9.9%
of the voting shares and twenty percent
of the total equity of BGS, including
shares obtained through the exercise of
the purchased options.
Correspondingly, GPUI made the
following acquisitions of BGS stock:
300,001 voting and 290,300 preferred

1HCAR No. 26631 and HCAR No. 26635,

respectively (collectively, ‘“Prior Orders”).

2BGS is a Canadian company that develops,
manufactures and markets stationary electric power
systems employing fuel cell technology.

3The Commission reserved jurisdiction over
GPUISs exercise of the warrants, pending completion
of the record. See Prior Orders.

shares on December 24, 1996; 250,000
voting shares on October 24, 1997;
150,000 voting and 100,000 preferred
shares on November 24, 1997; 300,000
voting and 100,000 preferred shares on
June 12, 1998; and 400,000 preferred
shares on March 29, 2000. In December
of 2000, GPUDH acquired from GPUI all
of its voting and preferred GBS stock,
and GPU acquired the BPS Warrants
from GPUIL# In June of 2001, GPUDH
acquired an additional 425,000 voting
shares of BGS stock. Currently, GPUDH
owns 1,425,001 voting and 890,300
preferred shares of BGS stock
(collectively, “BGS Shares”),
representing approximately 8.7% and
12.6% of BGS’ outstanding voting and
equity securities, respectively.

By order dated October 29, 2001,° the
Commission authorized GPU to merge
with and into FirstEnergy. GPU did not
survive the merger, and FirstEnergy is
its successor in interest.

Applicants now propose to
restructure their investment.
Specifically, they request authority for
GPUDH to exchange the BGS Shares for
a number of restricted shares ¢ of BPS
common stock that has a value equal to
the value of the BGS Shares. For the
purpose of this exchange, each BGS
Share would be valued at $19.50, and
exchanged for a number of BPS shares
equal in value as determined by the
current market value of BPS’ common
shares. As a result of the proposed
investment, GPUDH will not own,
directly or indirectly, ten percent or
more of the outstanding BPS voting
common shares.

The principal business of BPS and its
associated companies is the
development, manufacture and
commercialization of proton exchange
membranes (“PEM”) fuel cells and PEM
fuel cell systems for use in
transportation, stationary, portable and
other power operations. All of BPS’
sales revenue is derived from PEM fuel
cell products.

For the Commission, by the Division of
Investment Management, pursuant to
delegated authority.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 02—28328 Filed 11-06—02; 8:45 am]
BILLING CODE 8010-01-M

4 Subsequently, GPUI was acquired by a
nonassociate company.

5 See FirstEnergy Corp., HCAR No. 27459.

6 All BPS shares issued to GPUDH would have a
holding period of up to twelve months. Sales in the
United States after one year would be limited by the
constraints of rule 144 under the Securities Act of
1933, as amended. Sales in Canada would be
restricted for four months, in accordance with
Canadian provincial securities laws.
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SECURITIES AND EXCHANGE
COMMISSION

Sunshine Act Meeting

FEDERAL REGISTER CITATION OF PREVIOUS
ANNOUNCEMENT: (67 FR 66433, October
31, 2002).

STATUS: Closed Meeting.

PLACE: 450 Fifth Street, NW.,
Washington, DC.

ANNOUNCEMENT OF CLOSED MEETING:
Additional Meeting.

The Securities and Exchange
Commission will hold an additional
meeting during the week of November 4,
2002: An additional Closed Meeting will
be held on Tuesday, November 5, 2002
at4 p.m.

Commissioner Atkins, as duty officer,
determined that no earlier notice thereof
was possible. The subject matter of the
Closed Meeting to be held on Tuesday,
November 5, 2002, will be an
investigation.

The General Counsel of the
Commission, or his designee, has
certified that, in his opinion, one or
more of the exemptions set forth in 5
U.S.C. 552b(c)(5), (6), (7), and (10) and
17 CFR 200.402(a)(5), (6), (7), and (10),
permit consideration of the scheduled
matter at the Closed Meeting.

At times, changes in Commission
priorities require alterations in the
scheduling of meeting items. For further
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact: The Office
of the Secretary at (202) 942-7070.

Dated: November 5, 2002.
Jonathan G. Katz,

Secretary.
[FR Doc. 02—28486 Filed 11-5-02; 12:26 pm]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-46750; File No. SR-AMEX—
2002-19]

Self-Regulatory Organizations;
American Stock Exchange LLC; Order
Approving a Proposed Rule Change
and Amendment Nos. 1 and 2 Thereto
and Notice of Filing and Order
Granting Accelerated Approval to
Amendment Nos. 3, 4, and 5 Thereto
Relating to Performance Evaluation
Procedures for Specialists Trading
Securities Pursuant to Unlisted
Trading Privileges

October 30, 2002.

I. Introduction and Description of the
Proposal

On March 14, 2002, the American
Stock Exchange LLC (“Amex” or
“Exchange”) filed with the Securities
and Exchange Commission (“SEC” or
“Commission”’) pursuant to section
19(b)(1) of the Securities Exchange Act
of 1934 (“‘Act”)! and Rule 19b—4
thereunder,2 a proposed rule change to
adopt Amex Rule 29, Market Quality
Committee, to codify the Exchange’s
performance evaluation procedures for
specialists trading securities admitted to
dealings on an unlisted trading
privileges (“UTP”) basis. On May 6,
2002, Amex filed Amendment No. 1 to
the proposed rule change,? and, on May
28, 2002, Amex filed Amendment No. 2
to the proposed rule change.* The
proposed rule change, as amended by
Amendment Nos. 1 and 2, was
published in the Federal Register on
July 19, 2002.5 The Commission
received no comment letters on the
proposal. On July 29, 2002, the Amex
filed Amendment No. 3 to the proposed
rule change,® on October 11, 2002, the
Amex filed Amendment No. 4 to the

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3 See letter from Geraldine Brindisi, Vice
President and Corporate Secretary, Amex, to Nancy
J. Sanow, Assistant Director, Division of Market
Regulation (“Division”), Commission (May 3, 2002)
(“Amendment No. 17).

4 See letter from Geraldine Brindisi, Vice
President and Corporate Secretary, Amex, to Nancy
J. Sanow, Assistant Director, Division, Commission
(May 24, 2002) (“Amendment No. 2”).

5 See Securities Exchange Act Release No. 46196
(July 12, 2002), 67 FR 47579.

6 See letter from William Floyd-Jones, Assistant
General Counsel, Amex, to Nancy J. Sanow,
Assistant Director, Division, Commission (July 26,
2002) (“Amendment No. 3”’). In Amendment No. 3,
the Exchange made non-substantive, technical
corrections and changed the composition of the
Amex Market Quality Committee to match that of
the Amex UTP Allocations Committee (See
Securities Exchange Act Release No. 45698 (April
5, 2002), 67 FR 18051 (April 12, 2002) (“UTP
Allocations Committee Pilot Approval”)).

proposed rule change,” and, on October
15, 2002, the Amex filed Amendment
No. 5 to the proposed rule change.8 This
order approves the proposed rule
change, as amended. In addition, the
Commission is publishing notice to
solicit comment on and is
simultaneously approving, on an
accelerated basis, Amendment Nos. 3, 4,
and 5 to the proposal.

The Exchange is proposing a new
program to evaluate and regulate UTP
specialist performance. Under the
proposal, as amended, a new committee,
the Market Quality Committee, would
administer the Exchange’s program to
evaluate and enhance UTP specialist
performance. The Committee is
proposed to consist of seven persons:
the Chief Executive Officer of the
Exchange, three members of the
Exchange’s senior management selected
by the Chief Executive Officer, and three
members selected by the Chief
Executive Officer from among Exchange
Officials, Senior Floor Officials and
Floor Governors. The Committee would
regularly evaluate UTP specialists to
determine whether they have fulfilled
standards relating to: (1) Quality of
markets, (2) competition with other
market centers, (3) administrative
matters, and (4) willingness to promote
the Exchange as a marketplace. The
Committee also would review transfers

7 See letter from William Floyd-Jones, Assistant
General Counsel, Amex, to Kelly McCormick-Riley,
Division, Commission (October 10, 2002)
(“Amendment No. 4”). In Amendment No. 4, the
Exchange made non-substantive, technical
corrections, provided the Exchange’s rationale for
matching the composition of the Market Quality
Committee with that of the UTP Allocations
Committee, and clarified that the Chief Executive
Officer of the Exchange will designate the members
that serve on the Market Quality Committee. With
respect to the rationale for matching the
composition of the Market Quality Committee with
that of the UTP Allocations Committee, the Amex
noted that it believes that the two committees serve
closely related functions and that it is desirable for
them to have overlapping memberships. The
Exchange also stated that it believes that the UTP
Allocations Committee structure has worked well in
practice and it wishes to ensure that persons
serving on the UTP Allocations Committee are
available to serve on the Market Quality Committee
as well.

8 See letter from William Floyd-Jones, Assistant
General Counsel, Amex, to Kelly McCormick-Riley,
Division, Commission (October 14, 2002)
(“Amendment No. 5”). In Amendment No. 5, the
Exchange specified that only Exchange Officials
that do not spend a substantial portion of their time
on the Floor may participate by telephone in
meetings of the Market Quality Committee. These
Exchange Officials that participate in meetings by
telephone will be provided with all materials so
that they can fully participate in Committee
activities. See, e.g., Amex Rule 21, Appointment of
Floor Officials. See also Securities Exchange Act
Release No. 46061 (June 11, 2002), 67 FR 41547
(June 18, 2002) (permitting Amex Performance
Committee members to attend meetings by
telephone).
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of specialist registrations in UTP
securities to ensure that the Exchange’s
institutional interests are protected. As
proposed, the Market Quality
Committee could take certain actions
against a UTP specialist if it finds that
a UTP specialist’s performance is
inadequate.

II. Discussion

The Commission finds that the
proposed rule change, as amended, is
consistent with the Act and the rules
and regulations promulgated thereunder
applicable to a national securities
exchange, and, in particular, with the
requirements of section 6(b)? of the Act.
Specifically, the Commission finds that
approval of the proposed rule change is
consistent with section 6(b)(5)1° of the
Act because it is designed to promote
just and equitable principles of trade,
and, in general, to protect investors and
the public interest by encouraging good
performance and competition among
markets and specialists.

Specialists play a crucial role in
providing stability, liquidity, and
continuity to the trading of securities.
Among the obligations imposed upon
specialists by the Exchange, and by the
Act and the rules thereunder, is the
maintenance of fair and orderly markets
in their designated securities.’? To
ensure that specialists fulfill these
obligations, it is important that the
Exchange develop and maintain
procedures and policies for monitoring
the performance of specialists.
Furthermore, it is critical that these
procedures and policies explicitly
provide for the actions to be taken
against specialists whose performance
proves to be inadequate. The
Commission believes that the proposed
rules should provide the Amex with the
ability to monitor specialists trading
securities pursuant to UTP and take
appropriate action in the event that such
a specialist’s performance proves to be
inadequate.

Because the proposed rule change, as
amended, institutes a new process for
evaluating the performance of
specialists that trade securities pursuant
to UTP and because the Commission is
approving amendments, which relate to
the composition of the Market Quality
Committee, on an accelerated basis, the
Commission believes that the proposal
should be approved on a pilot basis

915 U.S.C. 78f(b). In approving this proposal, the
Commission has considered the proposed rule’s
impact on efficiency, competition and capital
formation. 15 U.S.C. 78c(f).

1015 U.S.C. 78f(b)(5).

11 See 17 CFR 240.11b-1.

through April 5, 2003.12 The
Commission expects the Amex to report
to the Commission about its experience
with the new performance evaluation
process in any future proposal it files to
extend the effectiveness of the proposed
rule or approve it on a permanent basis.

Moreover, the Commission, pursuant
to section 19(b)(2)13 of the Act, finds
good cause for approving Amendment
Nos. 3, 4, and 5 prior to the thirtieth day
after the date of publication of notice
thereof in the Federal Register. The
Commission believes that granting
accelerated approval to Amendment
Nos. 3, 4, and 5, on a pilot basis, will
enhance immediately the Amex’s self-
regulatory abilities for the benefit of
investors generally. Enhancing such
abilities in a timely fashion is critical
because Amex UTP specialists currently
are trading securities pursuant to UTP
and the Amex should be enabled to
regulate such activity effectively.

I11. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning Amendment Nos.
3, 4, and 5, including whether the
amendments are consistent with the
Act. Persons making written
submissions should file six copies
thereof with the Secretary, Securities
and Exchange Commission, 450 Fifth
Street, NW., Washington, DC 20549—
0609. Copies of the submission, all
subsequent amendments, all written
statements with respect to the proposed
rule change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing will also be
available for inspection and copying at
the principal office of the Amex. All
submissions should refer to File No.
SR—Amex—2002-19 and should be
submitted by November 29, 2002.

IV. Conclusion

It is therefore ordered, pursuant to
section 19(b)(2) of the Act,4 that the
proposed rule change (SR-Amex—2002—
19), as amended, is hereby approved on
a pilot basis through April 5, 2003.

12 The Commission notes that this is the date on
which the UTP Allocations Committee Pilot will
expire.

1315 U.S.C. 78s(b)(2).

1415 U.S.C. 78s(b)(2).

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.1s

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 02—28331 Filed 11-6—-02; 8:45 am)]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-46757; File No. SR-NASD-
2002-155]

Self-Regulatory Organizations;
National Association of Securities
Dealers, Inc.; Notice of Filing and
Immediate Effectiveness of a Proposed
Rule Change to Extend a Pilot That
Permits SuperSOES to Trade Through
the Quotations of UTP Exchanges That
Do Not Participate in the Nasdaq
National Market Execution Service

October 31, 2002.

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”’) * and Rule 19b—4 thereunder,2
notice is hereby given that on October
31, 2002, the National Association of
Securities Dealers, Inc. (“NASD”’),
acting through its subsidiary, The
Nasdaq Stock Market, Inc. (“Nasdaq”),
filed with the Securities and Exchange
Commission (“SEC” or “Commission’’)
the proposed rule change as described
in Items I and II below, which Items
have been prepared by the NASD. The
NASD filed the proposal pursuant to
section 19(b)(3)(A) 3 of the Act, and Rule
19b-4(f)(6) thereunder,* which renders
the proposal effective on filing with the
Commission.? The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

There is no new language. The pilot
rule language is as follows:

4710. Participant Obligations in
NNMS

(a)—(e) No Change.

(f) UTP Exchanges.

(i) A UTP Exchange may voluntarily
participate in the NNMS System
according to the approved rules for the

1517 CFR 200.30—2(a)(12).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

315 U.S.C. 78s(b)(3)(A).

417 CFR 240.19b—-4(f)(6).

5Nasdaq asked the Commission to waive the 5-
day pre-filing notice requirement and the 30-day
operative delay. See Rule 19b—4(f)(6)(iii), 17 CFR
240.19b—4(f)(6)(iii).



67882

Federal Register/Vol. 67, No. 216/ Thursday, November 7, 2002/ Notices

NNMS System if it executes a Nasdaq
Workstation Subscriber Agreement, as
amended, for UTP Exchanges.

(ii) If a UTP Exchange does not
participate in the NNMS System, the
UTP Exchange’s quote will not be
accessed through the NNMS, and the
NNMS will not include the UTP
Exchange’s quotation for order
processing and execution purposes.

(iii) For purposes of this rule the term
“UTP Exchange” shall mean any
registered national securities exchange
that has unlisted trading privileges in
Nasdag-listed securities pursuant to the
Joint Self-Regulatory Organization Plan
Governing the Collection, Consolidation
and Dissemination Of Quotation and
Transaction Information For Exchange-
Listed Nasdaq/National Market System
Securities Traded On Exchanges On An
Unlisted Trading Privilege Basis
(“Nasdaq UTP Plan”).

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
NASD included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. Nasdaq has prepared
summaries, set forth in Sections A, B,
and C below, of the most significant
aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose®

Nasdagq is proposing to extend an
existing pilot, which specifies that if a
UTP Exchange elects not to participate
in SuperSOES, SuperSOES will not
include the UTP Exchange’s quotation
for order processing and execution
purposes.” Nasdaq believes that this
will be the final extension of this pilot
for the SuperSOES system because
Nasdaq anticipates completing its
transition to the Nasdaq Order Display
and Collection Facility, commonly
known as “SuperMontage,” in early

6 The NASD requested that the Commission
correct various verbiage inconsistencies and delete
extraneous purpose language from the proposal.
Telephone discussion between Jeffrey S. Davis,
Associate General Counsel, Nasdaq, and Terri
Evans, Assistant Director, and Christopher Stone,
Attorney, Division of Market Regulation,
Commission (October 31, 2002).

7 The temporary approval of the pilot expires
October 31, 2002. See Exchange Act Release No.
46016 (May 31, 2002), 67 FR 39457 (June 7, 2002).

December of 2002. Nasdaq seeks to
extend the pilot until February 28, 2003,
or until Nasdaq completes the transition
of its execution systems from
SuperSOES to SuperMontage whichever
is earlier. Rule language effectuating this
pilot program is already in place for
SuperMontage.?

Background. On January 14, 2000, the
Commission approved a rule change to
establish the Nasdaq National Market
Execution System (“NNMS”) and to
modify Nasdaq’s SelectNet Service with
respect to Nasdaq National Market
(“NNM”) securities.? On July 30, 2001,
NNMS and the changes to SelectNet
were implemented for all NNM issues.
As approved and implemented, Nasdaq
market participants can use two systems
to trade NNM issues: a reconfigured
Small Order Execution System
(“SOES”)—the NNMS—and a
reconfigured SelectNet system.
SuperSOES is an automated execution
system that allows the entry of orders
for up to 999,999 shares.1® By removing
the size and capacity restrictions from
its principal automatic execution
system, Nasdaq intended for most of the
orders executed through Nasdaq’s
systems to migrate to SuperSOES.
Consistent with that approach, access to
SelectNet was limited to certain types of
non-liability orders that require
negotiation with the receiving market
participant.?

As was the case with SOES, Nasdaq
market makers are required to
participate in SuperSOES and,
therefore, to accept automatic execution
against their displayed quotations.
However, UTP Exchanges are not
required to accept automatic executions.
Whereas Nasdaq can require, by rule,
that its member ECNs provide
immediate response to an inbound
SelectNet order, it has no authority to
extend that requirement to a UTP
Exchange. As a result, without the
implementation of the instant pilot, if a
UTP Exchange was alone at the best bid/
best offer for a particular security, that
UTP Exchange could cause SuperSOES
to stop processing orders in that security

8 See Securities Exchange Act Release No. 46343
(August 13, 2002), 67 FR 53822 (August 19, 2002).

9 See Exchange Act Release No. 42344 (January
14, 2000), 65 FR 3987 (January 25, 2000).

10 SOES was limited to small agency orders for
customers.

11 As originally proposed, market participants
were permitted to enter into the modified SelectNet
only: (1) Those orders that specify a minimum
acceptable quantity for a size that is at least 100
shares greater than the posted quote of the receiving
market participant; or (2) All-or-None orders that
are at least 100 shares in excess of the displayed
bid/offer size. Since the original proposal, the SEC
has also approved the entry of non-liability,
inferior-priced orders through SelectNet.

and hold those orders in queue for up
to 90 seconds.

In such a case, if after 90 seconds, a
SuperSOES market participant did not
join the current best bid/best offer, or
the UTP Exchange did not move its
quote, SuperSOES would return the
orders that were in queue and the
system would shut down for that
security. The system would only resume
once the UTP Exchange moved its quote
away from the inside. Nasdaq believes
that such delays would adversely affect
Nasdaq’s ability to ensure the proper
functioning of its market through a
major Nasdaq market system, and to
enable market participants to obtain
executions for their customers.

Pilot Description. To address these
problems, Nasdaq proposed, and the
Commission approved, a pilot to amend
NASD Rule 4710 to require that UTP
Exchanges that choose to trade Nasdaq
securities through Nasdaq market
systems either participate fully in the
automatic executions through
SuperSOES, or have their quotations
removed from the SuperSOES execution
and order processing functionality.
Specifically, if a UTP Exchange elects
not to participate in SuperSOES,
SuperSOES will trade through the UTP
Exchange’s quote. Nasdaq believes that
this should prevent a UTP Exchange
that is not otherwise accessible via
SuperSOES from effectively shutting
down the market in that security. 12

UTP Exchanges that choose not to
participate in SuperSOES would be
accessible by telephone as contemplated
in the Nasdaq UTP Plan,3 or via a
mutually agreed-upon alternative
bilateral link created by the UTP
Exchange.'4 Nasdaq welcomes the
opportunity to explore the possibility of
bilateral linkages, which Nasdaq
anticipates could be formed via separate
agreement between Nasdaq and the
exchange(s).

Nasdaq proposed the pilot for a
number of reasons. First, significant
changes in market conditions have
resulted in the need for Nasdag, via
SuperSOES, to increase the speed of

12 The Nasdaq UTP Plan governs the trading of
Nasdag-listed securities pursuant to unlisted
trading privileges. Subsection (b) of Section IX of
the Nasdaq UTP Plan states, in pertinent part, that
Plan participants “‘shall have direct telephone
access to the trading desk of each Nasdaq market
participant in each [e]ligible [s]ecurity in which the
[plarticipant displays quotations.” See Section IX,
Market Access, of the Nasdaq UTP Plan.

13 We note that this currently is the method that
the Cincinnati Stock Exchange has elected to use for
trading Nasdaq securities under the Nasdaq UTP
Plan.

14 This proposal would not preclude a UTP
Exchange from forming a link with Nasdaq outside
Nasdaq’s market system or the parameters of an
NMS plan.
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executions and improve the access of all
market participants to the full depth of
a security’s trading interest. The volume
and speed at which trading occurs in
Nasdaq have increased dramatically
since SuperSOES was first proposed
nearly two and a half years ago. Market
participants demand and require the
ability to access liquidity at the best
prices instantaneously. SuperSOES is a
significant improvement over prior
Nasdaq execution systems, and has
become the backbone of Nasdaq’s
marketplace by providing market
participants with a more efficient
trading platform as evidenced by faster
executions, higher fill rates, larger
orders, and prices at the best bid or best
offer.

Nasdaq wants to ensure that the
market in a particular security does not
shut down—thereby harming investors
and the market—if there is an
unresponsive UTP Exchange setting the
current best bid/best offer for that
security. Nasdaq recognizes the
importance of maintaining price priority
and ensuring that market participants
receive the best possible price in the
market. As such, SuperSOES was
originally designed not to trade through
the best quote that appears in the
Nasdaq montage. However, that premise
assumed all quotes would be
immediately accessible.15 SuperSOES
must be able to continue operating
when a particular quote is not accessible
by market participants. To that end, if
a UTP Exchange chooses not to
participate in SuperSOES, and that UTP
Exchange sets the inside bid or ask,
Nasdaq will enable SuperSOES not to
include that UTP Exchange’s quotation
for order processing and execution.

Participation in SuperSOES by a UTP
Exchange is a voluntary action by each
exchange. Nasdaq is not obligated to
provide UTP Exchanges with access to
any of Nasdaq’s proprietary systems.
Nasdaq’s voluntary action, designed to
improve efficiency and maintain an
orderly market, should not become an
opportunity for a Nasdaq competitor to
harm the ability of Nasdaq to improve
its markets.

Overall, Nasdaq believes it was
appropriate to alter the terms under
which a UTP Exchange participates in
The Nasdaq Stock Market to address all
of the concerns described in this
proposal. For the same reasons, it is
important to continue the pilot program

15 Order Entry ECNs are not subject to inbound
automatic executions in SuperSOES. However, as
NASD members, Order Entry ECNs are subject to
NASD Rules and the enforcement and disciplinary
powers granted therein. As non-members, UTP
Exchanges are not subject to the same regulatory
infrastructure.

to preserve the status quo as additional
UTP Exchanges prepare to commence
trading Nasdaq securities.

2. Statutory Basis

Nasdaq believes that the proposed
rule change is consistent with the
provisions of section 15A(b)(6) of the
Act,6 in that the proposal is designed
to facilitate transactions in securities, to
remove impediments to and perfect the
mechanism of a free and open market
and a national market system, and, in
general, to protect investors and the
public interest. In particular, Nasdaq
believes that modifying SuperSOES to
trade through quotations of non-
automatic execution UTP Exchanges is
necessary for the fair and orderly
operation of The Nasdaq Stock Market
by helping to reduce the potential for
order queuing or for system stoppages,
when a UTP Exchange’s quote is
inaccessible and is alone at the best bid
or best offer.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

Nasdaq does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act, as amended

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments were neither
solicited nor received.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Because the foregoing proposed rule
change does not:

(i) Significantly affect the protection
of investors or the public interest;

(ii) impose any significant burden on
competition; and

(iii) become operative for 30 days
from the date on which it was filed, or
such shorter time as the Commission
may designate, it has become effective
pursuant to section 19(b)(3)(A) of the
Act 17 and Rule 19b—4(f)(6),
thereunder.18 At any time within 60
days of the filing of the proposed rule
change, the Commission may summarily
abrogate the rule change if it appears to
the Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,

" 1615 U.S.C. 780-3(b)(6).
1715 U.S.C. 78s(b)(3)(A).
1817 CFR 240.19b—4(f)(6).

or otherwise in furtherance of the
purposes of the Act.

Nasdaq has requested that the
Commission waive the 5-day pre-filing
notice requirement and the 30-day
operative delay. The Commission
believes that waiving both the 5-day
pre-filing notice requirement and the
30-day operative delay is consistent
with the protection of investors and the
public interest. Acceleration of the
operative date will permit the NASD
pilot to continue in operation without
interruption. Nasdaq states that the pilot
reduces the potential for a shut down in
Nasdaq’s automatic execution systems.
Nasdaq’s inability to maintain the status
quo during that period would create
unnecessary, harmful uncertainty. For
these reasons, the Commission
designates the proposal to be effective
and operative upon filing with the
Commission.®

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing,
including whether the proposal is
consistent with the Act. Persons making
written submissions should file six
copies thereof with the Secretary,
Securities and Exchange Commission,
450 Fifth Street, NW., Washington, DC
20549-0609. Copies of the submission,
all subsequent amendments, all written
statements with respect to the proposed
rule change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of the filing will also be
available for inspection and copying at
the principal office of the NASD. All
submissions should refer to File No.
SR-NASD-2002-155 and should be
submitted by November 29, 2002.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.20

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 02—28329 Filed 11-6—-02; 8:45 am)]
BILLING CODE 8010-01-P

19 For purposes only of accelerating the operative
date of this proposal, the Commission has
considered the proposed rule’s impact on
efficiency, competition, and capital formation. 15
U.S.C. 78c(f).

2017 CFR 200.30-3(a)(12).
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SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-46755; File No. SR-Phix—
2002-46]

Self-Regulatory Organizations; Notice
of Filing and Immediate Effectiveness
of Proposed Rule Change and
Amendment No. 1 Thereto by the
Philadelphia Stock Exchange, Inc.
Amending Various Phlx By-Laws and
Rules to Remove References to the
Secretary and Office of the Secretary
to Properly Reflect Functions
Performed by the Membership
Services Department and its Director,
the Director of the Examinations
Department and the Floor Procedure
Committee

October 31, 2002.

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934 (the
“Act”)! and Rule 19b—4 thereunder,?
notice is hereby given that on October
2, 2002, the Philadelphia Stock
Exchange, Inc. (“Phlx” or “Exchange”)
submitted to the Securities and
Exchange Commission (“SEC” or
“Commission”) the proposed rule
change as described in Items I, II, and
III, below, which Items have been
prepared by the Exchange. On October

28, 2002, the Phlx filed Amendment No.

1 to the proposed rule change.? The
Commission is publishing this notice to
solicit comments on the proposed rule
change, as amended, from interested
persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Phlx proposes to amend Phlx By-
Law Article V, Section 5-7; Article XII,
Sections 12-1(f)(1), ()(2), ()(4), ()(5),
()(8); 12—4(a), (d); Article XV, Sections
15-1, 15-11, 15-12; Article XVII,
Sections 17-1, 17-3; and Phlx Rules 21,
404, 600, 601, 602, 949, and 1024 by
removing references to Secretary and
Office of the Secretary to properly
reflect functions performed by the Phlx
Membership Services Department and
its Director, the Director of the

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

3 See letter from Murray L. Ross, Vice President
and Secretary, Phlx, to Nancy Sanow, Assistant
Director, Division of Market Regulation
(“Division”), Commission, dated October 25, 2002
(“Amendment No. 1”’). In Amendment No. 1, the
Phlx made technical corrections to its proposal and
replaced the filing in its entirety.

4For purposes of calculating the effective date
and the 60-day abrogation period, the Commission
considers the period to commence on October 28,
2002, the date that the Exchange filed Amendment
No. 1.

Examinations Department and the Floor
Procedure Committee.

The text of the proposed rule change,
as amended, is available at the Office of
the Secretary, the Phlx, and at the
Commission.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Phlx included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. The Exchange has
prepared summaries, set forth in
Sections A, B, and C below, of the
significant aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The Phlx proposes to substitute
references to Office of the Secretary and
the Secretary with references to the
Membership Services Department and
its Director, primarily, in the various
Exchange By-Law Article sections and
Exchange rules relating to the
membership processing performed at
the Phlx. The proposed amendments
recognize the functional split of
responsibilities and functions now
performed by the Phlx’s Membership
Services Department as opposed to the
Phlx’s Office of the Secretary. The
Phlx’s Membership Services
Department, among other things,
processes applications for membership,
maintains mail and membership lists,
conducts the market for memberships
and foreign currency options
participations, registers inactive
nominees as well as compiles and issues
the Exchange’s Bulletin.

Approximately a year ago, the
Membership Services Department was
created by the Phlx to align
membership, foreign currency options
participation, inactive nominee and
approved lessor processing and
functions in a single, dedicated
department. Over time, the role of the
Phlx’s Office of the Secretary respecting
these matters has been transferred. The
Phlx’s Office of the Secretary now relies
on the Phlx’s Membership Services
Department to compile and keep current
the membership, approved lessor,
foreign currency options participant and
inactive nominee lists. Thus, the Phlx
represents that the purpose of the

changes to Phlx Bylaw Article V,
Section 5-7, and Phlx Rules 600 and
601 are to reflect this situation. In the
course of performing the processing
functions, the Phlx’s Membership
Services Department compiles and
issues the Exchange’s Bulletin. This
function is codified and the Phlx is
eliminating the reference to the
Secretary’s Weekly Bulletin in Phlx By-
Law Article XII, Section 12—4(d), Article
XV, Section 15-1, as well as in Phlx
Rule 949. The proposed changes to the
following membership provisions also
reflect a transfer of such functions: Phlx
By-Law Article XII, Sections 12—1(f) and
12—-4(a), Article XV, Sections 15-11 and
15-12, as well as Phlx Rules 21, 602,
949 and 1024.

Additionally, with respect to the
proposed amendment to Phlx By-Law
Article XVII Section 17-3, Investigation
of Insolvency, the reference to the
Secretary is being substituted by the
Director, Membership Services
Department and the Director of the
Examinations Department because the
Phlx believes that they are the
appropriate staff officials to contact
respecting an investigation for
insolvency of a member or member
organization.

Similarly, the amendment to Phlx
Rule 404 deletes the reference to the
Secretary as the Exchange official
referenced to officially close an
Exchange contract in securities that has
not been fulfilled according to its terms
and substitutes the Floor Procedure
Committee to perform that function
because the Phlx believes that they are
the appropriate entity to address the
matter under the Exchange rules.5

The Phlx believes that the proposed
amendments are administrative in
function and were reviewed by various
Phlx Standing Committees, the Phlx
Board and the membership without
comment.

2. Statutory Basis

The Exchange believes that the
proposed rule change, as amended, is

5 The Phlx represents that the Floor Procedure
Committee is the appropriate entity to address this
matter because, currently, under Exchange Rule
124, trading disputes occurring on or related to the
trading floor, if not settled by an agreement between
the members interested, will be settled by a vote of
the members knowing of the transaction in
question; and if the dispute is still not settled, then
it will be settled by a Floor Official. Exchange Rule
124 also provides that Floor Official rulings are
reviewable by the Exchange’s Floor Procedure
Committee. The Phlx also represents that this
proposed amendment to current Exchange Rule 404
will not affect appeal or arbitration rights.
Telephone conversation between Murray L. Ross,
Vice President and Secretary, Phlx, and Sapna C.
Patel, Attorney, Division, Commission, on October
31, 2002.
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consistent with section 6(b) of the Act®
in general, and section 6(b)(5) of the
Act7” in particular, in that it is designed
to promote just and equitable principles
of trade, prevent fraudulent and
manipulative acts and practices, and
protect investors and the public interest
by promoting the efficient processing
and maintenance of the Exchange’s
membership, approved lessor, foreign
currency options participation and
inactive nominee lists and files.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any inappropriate burden on
competition.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

The Exchange neither solicited nor
received written comments.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The proposed rule change, as
amended, has become effective on
October 28, 2002, the date of filing of
Amendment No. 1, pursuant to section
19(b)(3)(A)(iii) of the Act® and
subparagraph (f)(3) of Rule 19b—4
thereunder 9 because it is concerned
solely with the administration of the
Exchange. At any time within 60 days
of the filing of such proposed rule
change, the Commission may summarily
abrogate such rule change if it appears
to the Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing,
including whether the proposed rule
change, as amended, is consistent with
the Act. Persons making written
submissions should file six copies
thereof with the Secretary, Securities
and Exchange Commission, 450 Fifth
Street, NW., Washington, DC 20549—
0609. Copies of the submission, all
subsequent amendments, all written
statements with respect to the proposed
rule change that are filed with the
Commission, and all written

6U.S.C. 78f(b).

7U.S.C. 78f(b)(5).

815 U.S.C. 78s(b)(3)(A)(iii).
917 CFR 240.19b—4(f)(3).

communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Section. Copies of such filing will also
be available for inspection and copying
at the principal office of the Phlx. All
submissions should refer to File No.
SR-Phlx-2002—-46 and should be
submitted by November 29, 2002.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.10

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 02-28284 Filed 11-6—-02; 8:45 am]
BILLING CODE 8010-01-P

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-46758; File No. SR-Phlx—
2002-11]

Self-Regulatory Organizations; Notice
of Filing of Proposed Rule Change and
Amendment No. 1 Thereto by the
Philadelphia Stock Exchange, Inc.
Proposing to Amend Phix Rule
201A(b), Alternate Specialist
Assignment

October 31, 2002.

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),® and Rule 19b—4 thereunder,?
notice is hereby given that on February
11, 2002, the Philadelphia Stock
Exchange, Inc. (“Phlx” or “Exchange”),
filed with the Securities and Exchange
Commission (“Commission”), the
proposed rule change as described in
Items I, II, and III below, which Items
have been prepared by Phlx. The
Exchange filed Amendment No. 1 with
the Commission on September 10,
2002.3 The Commission is publishing
this notice to solicit comments on the
proposed rule change, as amended, from
interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Phlx proposes to amend Phlx
Rule 201A(b), Alternate Specialist
Assignment, to delete restrictions on

1017 CFR 200.30-3(a)(12).

115 U.S.C. 78s(b)(1).

217 CFR 240.19b—4.

30n September 10, 2002, the Exchange filed a
Form 19b—4, which replaced the original filing in
its entirety (“Amendment No. 1”). In Amendment
No. 1, the Exchange enhanced the purpose of the
proposed rule change.

members, member organizations and
persons affiliated with member
organizations from acting as an alternate
specialist while that member, member
organization or person affiliated with
member organization is either a
specialist in the options overlying the
equity issue or a Registered Options
Trader (“ROT”’) with an assignment in
the overlying options. The text of the
proposed rule change is set forth below.
Deleted text is in brackets.

Rule 201A (a) No change.

(b) Assignment. The Allocation,
Evaluation and Securities Committee
may assign one or more alternate
specialists in a particular equity issue
and may assign an alternate specialist to
one or more equity issues after
consultation with the Floor Procedure
Committee. [No alternate specialist shall
be assigned in an equity issue in which
the alternate specialist, or any person
associated with the alternate specialist
or the member organization with which
the alternate specialist is affiliated, is
either a specialist in the options
overlying that equity issue, or a
Registered Options Trader with an
assignment in the overlying options].

(c) No change.

II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Exchange included statements
concerning the purpose of, and basis for,
the proposed rule change and discussed
any comments it received on the
proposed rule change. The text of these
statements may be examined at the
places specified in Item IV below. Phlx
has prepared summaries, set forth in
sections A, B, and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

The purpose of the proposed rule
change is to delete restrictions on
assignment of members and member
organizations as alternate specialists if
the member, member organization or
persons affiliated with the member is
the options specialist or an assigned
ROT in the options overlying the equity
issue. The Phlx does not have any
similar restrictions on registered equity
specialists (i.e., primary specialists),
their members or affiliated persons of
such member organizations, nor is there
a Commission rule on point. The Phlx
believes that in an era of intense
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competitive market making in multiple
market centers, with continued
consolidation of broker-dealer specialist
units operating on multiple markets, the
restriction on alternate specialist
privileges because a member
organization has a ROT assigned in the
overlying options or is the options
specialist on the Phlx is no longer
relevant or appropriate.

The instant restrictions were
approved by the Commission in 1987.4
According to the Phlx, the order makes
only cursory reference to the restrictions
and gives no rationale for them. Given
the fact that there are no comparable
restrictions on primary equity
specialists at the Phlx, as well as the fact
that appointments of alternate
specialists and their association or
affiliation with either a firm that is the
specialist in the overlying option or
with a ROT would be monitored by the
Phlx’s Market Surveillance Department
to ensure compliance with Phlx and
Commission rules, the Phlx does not
believe the present restrictions are
appropriate. The Phlx notes that its
alternate specialist program allows
existing registered Phlx equities
specialists to provide liquidity on
demand in the execution of customer
orders in certain other securities traded
on the Exchange and in other market
centers.

The Phlx’s Market Surveillance and
Examinations Departments maintain
and review any account activity of
alternate specialists. Should the
restrictions on appointment be deleted,
the Phlx’s Market Surveillance
Department would coordinate their
reviews of any corresponding options
activity by an alternate specialist’s
member firm that may be a registered
options specialist or have an affiliated
ROT active in the related options to
assure compliance with Phlx

The Phlx believes that deleting the
restriction on alternate specialist
appointment on the Phlx, generally a
non-primary market for equities and
other securities, would be consistent
with the Commission’s previous
approval of proposals by several of the
regional stock exchanges to allow stock
specialists on those exchanges to take
positions (not limited to hedging
positions) in listed options on their
specialty stock.5 Specifically, the Phlx

4 See Securities Exchange Act Release No. 24820
(August 19, 1987), 52 FR 32235 (August 26, 1987)
(SR-Phlx—87-04).

5 See, e.g., Securities Exchange Act Release Nos.
13269 (February 16, 1977), 11 SEC Docket 1741
(March 1, 1977); 13270 (February 16, 1977); 11 SEC
Docket 1742 (March 1, 1977), 13271 (February 16,
1977), 11 SEC Docket 1743 (March 1, 1977); and
13272 (February 16, 1977), 11 SEC Docket 1744
(March 1, 1977).

notes that the Commission staff Report
of the Special Study of the Options
Markets 6 cited the fact that the
Commission determined to permit
specialists and odd-lot dealers on the
floors of the regional stock exchanges
(Chicago Stock Exchange, Inc., Pacific
Exchange, Inc., and the Phlx) to trade
options on their specialty stocks and to
allow floor traders on those exchanges
to trade listed options with respect to
underlying securities in which such
floor traders held a position.” Further,
in the Options Study, the staff noted
that “the Commission was of the view
that the potential for manipulative
activity that might result from such
“concurrent trading” was ‘‘relatively
insignificant” on the secondary stock
exchanges due to the small percentage
of stock order flow directed to them.” 8

Further, the Phlx notes that Phlx
primary equity specialists may already
take non-hedged positions in overlying
options directly and are not restricted
from being associated with the options
specialist or having an associated ROT
trade in the overlying options. In
addition, the Commission recently
approved an American Stock Exchange
LLC (“Amex”) proposal that permitted
limited side-by-side trading and
integrated market making in certain
securities (specified Exchange-Traded
Fund Shares (“ETFs”’) or Trust Issued
Receipts (“TIRs”)) and their related
options under certain conditions, as
well as allowed limited integrated
market making by permitting specialists
in securities admitted to dealings on an
unlisted basis to act as specialists, or
other registered market makers in the
related options provided certain
exchange-approved information barriers
are established and enforced.®

The Phlx believes that a Phlx alternate
specialist will have little or no
competitive or market informational
advantages accruing to him or his firm
in part due to the physical separation of
the Phlx options and equity trading
floors. The Phlx alternate equity
specialist in an underlying security is
physically separated from where an
options specialist unit or an associated
ROT would trade options and therefore,
the Phlx believes that alternate
specialists would have limited
opportunities or abilities to engage in

6 See Report of the Special Study of the Options

Markets to the Securities and Exchange
Commission, H.R. Rep. No. IFC 3, 96th Gong. 1st
sess. (Comm. Print 1978) (‘“Options Study”).

7 See supra note 5.

8 See Options Study, supra note 6 at pp. 872—873.

9 See Securities Exchange Act Release No. 46213
(July 16, 2002), 67 FR 48232 (July 23, 2002) (SR—
AMEX-2002-21).

any potential manipulative or other
improper trading practices.

On the Phlx, an alternate specialist’s
primary function is to afford an
opportunity to assist in providing
liquidity on the Phlx market if requested
by the Phlx registered equity specialist.
The Phlx believes that it is, therefore,
rather doubtful that any possible
conflicts between stock and options
market making obligations may arise.

The Phlx believes it is inappropriate
to restrict alternate specialist
assignment due to the affiliation with an
options specialist unit or an associated
ROT in an environment of multiple
market centers participating in trading
of the equities and overlying options
when the Phlx primary equities
specialist is allowed to have such
affiliations.

2. Basis

The Phlx believes that proposed rule
change is consistent with section 6 of
the Act 10 in general, and with section
6(b)(5) of the Act,? in particular, in that
it is designed to promote just and
equitable principles of trade, prevent
fraudulent and manipulative acts and
practices and protect investors and the
public interest by expanding the
number of actively trading broker-
dealers eligible to act as alternate
specialists to increase liquidity and
competitiveness of the Exchange’s
equities trading floor.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Phlx does not believe that the
proposed rule change will impose any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

The Phlx has neither solicited nor
received written comments with respect
to the proposed rule change.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which the Phlx consents, the
Commission will:

1015 U.S.C. 78f.
1115 U.S.C. 78f(b)(5).
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(A) by order approve such proposed
rule change, or,

(B) institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing,
including whether the proposed rule
change, as amended, is consistent with
the Act. Persons making written
submissions should file six copies
thereof with the Secretary, Securities
and Exchange Commission, 450 Fifth
Street, NW., Washington, DC 20549—
0609. Copies of the submission, all
subsequent amendments, all written
statements with respect to the proposed
rule change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of such filing will also be
available for inspection and copying at
the principal office of the Phlx. All
submissions should refer to File No.
SR-Phlx—2002-11 and should be
submitted by November 29, 2002.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority.12

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 02—28330 Filed 11-6—-02; 8:45 am)]
BILLING CODE 8010-01-P

DEPARTMENT OF STATE
[Public Notice 4201]
Culturally Significant Objects Imported

for Exhibition Determinations:
“Einstein: Changing the World”

AGENCY: Department of State.
ACTION: Notice.

SUMMARY: Notice is hereby given of the
following determinations: Pursuant to
the authority vested in me by the Act of
October 19, 1965 (79 Stat. 985; 22 U.S.C.
2459), Executive Order 12047 of March
27,1978, the Foreign Affairs Reform and
Restructuring Act of 1998 (112 Stat.
2681, et seq.; 22 U.S.C. 6501 note, et
seq.), Delegation of Authority No. 234 of
October 1, 1999, and Delegation of
Authority No. 236 of October 19, 1999,

1217 CFR 200.30-3(a)(12).

as amended, I hereby determine that the
object to be included in the exhibition
“Einstein: Changing the World,”
imported from abroad for temporary
exhibition within the United States, is
of cultural significance. The objects are
imported pursuant to a loan agreement
with the foreign owner. I also determine
that the exhibition or display of the
exhibit objects at the American Museum
of Natural History, New York, NY from
on or about November 10, 2002 to on or
about August 10, 2003, the Field
Museum, Chicago, IL from on or about
October 18, 2003 to on or about January
11, 2004, the Museum of Science,
Boston, MA from on or about March 13,
2004 to on or about June 6, 2004, the
Skirball Cultural Center, Los Angeles,
CA from on or about September 9, 2004
to on or about May 29, 2005, and at
possible additional venues yet to be
determined, is in the national interest.
Public Notice of these Determinations is
ordered to be published in the Federal
Register.

FOR FURTHER INFORMATION CONTACT: For
further information, including a list of
the exhibit objects, contact Carol B.
Epstein, Attorney-Adviser, Office of the
Legal Adviser, U.S. Department of State,
(telephone: (202) 619-6981). The
address is U.S. Department of State, SA—
44, 301 4th Street, SW., Room 700,
Washington, DC 20547-0001.

Dated: November 1, 2002.
Patricia S. Harrison,

Assistant Secretary for Educational and
Cultural Affairs, Department of State.

[FR Doc. 02—28397 Filed 11-6—02; 8:45 am]|
BILLING CODE 4710-08-P

DEPARTMENT OF STATE
[Public Notice 4200]
Culturally Significant Objects Imported

for Exhibition Determinations: “‘Great
Asian Dinosaurs”

AGENCY: Department of State.
ACTION: Notice.

SUMMARY: Notice is hereby given of the
following determinations: Pursuant to
the authority vested in me by the Act of
October 19, 1965 (79 Stat. 985; 22 U.S.C.
2459), Executive Order 12047 of March
27,1978, the Foreign Affairs Reform and
Restructuring Act of 1998 (112 Stat.
2681, et seq.; 22 U.S.C. 6501 note, et
seq.), Delegation of Authority No. 234 of
October 1, 1999, and Delegation of
Authority No. 236 of October 19, 1999,
as amended, I hereby determine that the
object to be included in the exhibition
“Great Asian Dinosaurs,” imported from
abroad for temporary exhibition within

the United States, is of cultural
significance. The objects are imported
pursuant to a loan agreement with the
foreign owner. I also determine that the
exhibition or display of the exhibit
objects at The Museum of Arts and
Sciences, Daytona Beach, FL from on or
about February 20, 2003 to on or about
June 20, 2003, and at possible additional
venues yet to be determined, is in the
national interest. Public Notice of these
Determinations is ordered to be
published in the Federal Register.

FOR FURTHER INFORMATION CONTACT: For
further information, including a list of
the exhibit objects, contact Carol B.
Epstein, Attorney-Adviser, Office of the
Legal Adviser, U.S. Department of State,
(telephone: (202) 619-6981). The
address is U.S. Department of State, SA—
44,301 4th Street, SW., Room 700,
Washington, DC 20547-0001.

Dated: November 1, 2002.
Patricia S. Harrison,

Assistant Secretary for Educational and
Cultural Affairs, Department of State.

[FR Doc. 02—28396 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4710-08—P

DEPARTMENT OF STATE
[Public Notice 4151]

Overseas Security Advisory Council
(OSAC) Renewal

The Department of State has renewed
the Charter of the Overseas Security
Advisory Council. This advisory council
will continue to interact on overseas
security matters of mutual interest
between the U.S. Government and the
American private sector. The Council’s
initiatives and security publications
provide a unique contribution to
protecting American private sector
interests abroad. The Under Secretary
for Management has determined that the
Council is necessary and in the public
interest.

The Council consists of
representatives from four (4) U.S.
Government agencies and thirty (30)
American private sector companies and
organizations. The Council will follow
the procedures prescribed by the
Federal Advisory Committee Act
(FACA) (Pub. L. 92-463). Meetings will
be open to the public unless a
determination is made in accordance
with section 10(d) of the FACA, 5 U.S.C.
552b(c)(1) and (4), that a meeting or a
portion of the meeting should be closed
to the public. Notice of each meeting
will be provided in the Federal Register
at least 15 days prior to the meeting.

For more information contact Marsha
Thurman, Overseas Security Advisory
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Council, Bureau of Diplomatic Security,

U.S. Department of State, Washington,

DC 20522-1003, phone: (202) 663—0533.
Dated: November 1, 2002.

Peter E. Bergin,

Director of the Diplomatic Security Service,
Department of State.

[FR Doc. 02—28395 Filed 11-6-02; 8:45 am)]
BILLING CODE 4710-24-P

DEPARTMENT OF TRANSPORTATION

Coast Guard
[USCG 2002-13126]
Information Collection Under Review

by the Office of Management and
Budget (OMB): 2115-0141

AGENCY: Coast Guard, DOT.
ACTION: Request for comments.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, this
request for comments announces that
the Coast Guard has forwarded one
Information Collection Report (ICR)
abstracted below to the Office of
Information and Regulatory Affairs
(OIRA) of the Office of Management and
Budget (OMB) for review and comment.
Our ICR describes the information we
seek to collect from the public. Review
and comment by OIRA ensures that we
impose only paperwork burdens
commensurate with our performance of
duties.

DATES: Please submit comments on or
before December 9, 2002.

ADDRESSES: To make sure that your
comments and related material do not
enter the docket [USCG 2002-13126]
more than once, please submit them by
only one of the following means:

(1)(a) By mail to the Docket
Management Facility, U.S. Department
of Transportation, room PL—401, 400
Seventh Street SW., Washington, DC
20590-0001. (b) By mail to OIRA, 725
17th Street NW., Washington, DC 20503,
to the attention of the Desk Officer for
the Coast Guard. Caution: Because of
recent delays in the delivery of mail,
your comments may reach the Facility
more quickly if you choose one of the
other means described below.

(2)(a) By delivery to room PL—401 at
the address given in paragraph (1)(a)
above, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is 202—
366—9329. (b) By delivery to OIRA, at
the address given in paragraph (1)(b)
above, to the attention of the Desk
Officer for the Coast Guard.

(3) By fax to (a) the Docket
Management Facility at 202—493-2251

and (b) OIRA at 202—395-5806, or e-
mail to OIRA at
oira_docket@omb.eop.gov attention:
Desk Officer for the Coast Guard.

(4)(a) Electronically through the Web
Site for the Docket Management System
at http://dms.dot.gov. (b) OIRA does not
have a website on which you can post
your comments.

The Docket Management Facility
maintains the public docket for this
notice. Comments and material received
from the public, as well as documents
mentioned in this notice as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at room PL—401
(Plaza level), 400 Seventh Street SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. You may also find this
docket on the Internet at http://
dms.dot.gov.

Copies of the complete ICR are
available for inspection and copying in
public dockets. They are available in
docket USCG 2002-13126 of the Docket
Management Facility between 10 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays; for inspection
and printing on the internet at http://
dms.dot.gov; and for inspection from the
Commandant (G—CIM-2), U.S. Coast
Guard, room 6106, 2100 Second Street
SW., Washington, DC, between 10 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Barbara Davis, Office of Information
Management, 202—-267-2326, for
questions on this document; Dorothy
Beard, Chief, Documentary Services
Division, U.S. Department of
Transportation, 202—-366-5149, for
questions on the docket.
SUPPLEMENTARY INFORMATION

Regulatory History

This request constitutes the 30-day
notice required by OIRA. The Coast
Guard has already published (67 FR
54009, August 20, 2002) the 60-day
notice required by OIRA. That notice
elicited no comments.

Request for Comments

The Coast Guard invites comments on
the proposed collection of information
to determine whether the collection is
necessary for the proper performance of
the functions of the Department. In
particular, the Coast Guard would
appreciate comments addressing: (1)
The practical utility of the collection; (2)
the accuracy of the Department’s
estimated burden of the collection; (3)
ways to enhance the quality, utility, and
clarity of the information that is the

subject of the collection; and (4) ways to
minimize the burden of collection on
respondents, including the use of
automated collection techniques or
other forms of information technology.

Comments, to DMS or OIRA, must
contain the OMB Control Number of the
ICR addressed. Comments to DMS must
contain the docket number of this
request, USCG 2002—-13126. Comments
to OIRA are best assured of having their
full effect if OIRA receives them 30 or
fewer days after the publication of this
request.

Information Collection Request

Title: 46 CFR Subchapter Q;
Lifesaving, Electrical, and Engineering
Equipment, Construction, and Materials.

OMB Control Number: 2115-0141.

Type of Request: Extension of a
currently approved collection.

Affected Public: Manufacturers of
safety equipment and materials.

Form: C6HQQ—10030.

Abstract: The Coast Guard needs to
collect this information so it can ensure
compliance with rules governing
specific types of safety equipment and
material installed on commercial vessels
and pleasure craft. Manufacturers must
submit drawings, specifications, and
laboratory test reports to the Coast
Guard before it grants any approval.

Annual Estimated Burden Hours: The
estimated burden is 16,880 hours a year.

Dated: October 31, 2002.
J.E. Evans,
Acting Director of Info & Tech.
[FR Doc. 02—28241 Filed 11-6—-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

Proposed Advisory Circular (AC) 43—
HAB, Hot Air Balloon Inspection and
Repair: Acceptable Methods,
Techniques, and Practices

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of availability and
request for comments on the proposed
AC.

SUMMARY: This notice announces a
proposed AC to be used by the Hot Air
Balloon community as acceptable
methods, techniques, and practices
associated with the inspection and
repair of Hot Air Balloons. This notice
is necessary to give all interested
persons the opportunity to present their
views on the proposed AC. Hot air
balloons derive lift from self-contained,
generated heated air and are considered
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by definition a lighter-than-air aircraft.
The owner or operator of a hot air
balloon is primarily responsible for
maintaining the balloon in an airworthy
condition. The persons performing
maintenance are responsible for the
manner of performance and the
approval for return to service after work
is completed.

DATES: Comments must be received on
or before January 6, 2003.

ADDRESSES: Send all comments on the
proposed AC to: DOT/FAA,

Standardization Branch, AFS—640, Attn:

George Torres, 6500 S. MacArthur
Boulevard, ARB Room 304A, Oklahoma
City, Oklahoma 73125, or electronically
to george.torres@faa.gov.

FOR FURTHER INFORMATION CONTACT:
George Torres, AFS—640, at the address
above, by telephone: (405) 954—6923, by
fax: (405) 954—-4104, or by e-mail:
george.torres@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The proposed AC is available on the
FAA Web site at http://
wwwl.airweb.faa.gov/
Regulatory and Guidance Library/
rgDAC.nsf/MainFrame?OpenFrameSet,
under AC No. 43-HAB. A copy of the
proposed AC may be obtained by
contacting the person named above
under FOR FURTHER INFORMATION
CONTACT. Interested persons are invited
to comment on the proposed AC by
submitting such written data, views, or
arguments, as they may desire. Please
identify AC 43—-HAB, Hot Air Balloon
Inspection and Repair: Acceptable
Methods, Techniques, and Practices,
and submit comments, either hard copy
or electronically, to the appropriate
address listed above. Comments may be
inspected at the above address between
9 a.m. and 4 p.m. weekdays, except
Federal holidays.

Issued in Washington, DC, on November 1,
2002.

Louis C. Cusimano,

Deputy Director, Flight Standards Service.
[FR Doc. 02—28372 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

Advisory Circular No. 00-62, Internet
Communications of Aviation Weather
and NOTAMs

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of availability and
disposition of comments.

SUMMARY: This notice announces the
availability of Advisory Circular No. 00—
62, Internet Communications of
Aviation Weather and NOTAMs, and
disposes of comments received on an
earlier proposed draft.

FOR FURTHER INFORMATION CONTACT:
Steven R. Albersheim, Aerospace
Weather Policy Division, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591, (202) 3857704,
or steven.albersheim@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

On January 14, 2002 the FAA issued
a draft Advisory Circular (AC) on
Internet Communications of Aviation
Weather and NOTAMs. The FAA
requested comment on all aspects of the
proposed AC. This AC sets forth the
process to become a Qualified Internet
Communications Provider (QICP) and
addresses issues that relate to accessing
aviation weather and NOTAM
information from approved QICPs.

Disposition of Comments

Comments were submitted from
industry, special interest groups, and
private individuals. The comments
covered various issues, but were
principally concerned with how a
vendor would meet the provisions of
reliability, accessibility, and security to
be approved as a QICP by the FAA. The
following addresses the issues raised by
the commenters:

Several commenters questioned and/
or did not support that the AC does not
address the quality of a QICP’s service
or the quality of the QICP’s data. As
stated in the draft AC and reiterated
here, the FAA does not intend to
provide quality control of QICP data or
approve the data accessed from a QICP.
While the FAA requires air carriers
certificated under 14 CFR parts 121 and
135 to use an FAA-approved source for
weather information, the FAA does not
approve the information supplied to
these carriers, or to pilots conducting
operations under part 91. This AC does
not change the agency’s current position
on approving quality of data, or sources
for other than part 121 and 135 carriers.
A fundamental change such as
approving data and/or sources for part
91 operations would require rulemaking
with a public process for notice and
comment. While these comments are
noted, the purpose and goal of this AC
are not to add these requirements. The
FAA finds value in ensuring that the
provider’s facility, as an approved
source for part 121 and 135 operators,
is reliable, accessible and secure. This

value may be realized by part 91
operators utilizing QICP vendors, if they
so choose. To further clarify that an
approved QICP does not include FAA
approval of data source or quality, the
FAA has added as part of the approval
process, the provider’s agreement to
display a label on its internet site with
the following recommended language.
Failure to display this label may result
in losing QICP status.

This Qualified Internet
Communication Provider’s (QICP)
servers and communication interfaces
are approved by the FAA as secure,
reliable, and accessible in accordance
with AC 00-62.

(1) This QICP does not ensure the
quality and currency of the information
transmitted to you.

(2) You assume the entire risk related
to the information and its use.

Several commenters questioned the
nature of the Quality of Service (QOS)
agreements. Each approved QICP’s
maintenance plan has a QOS agreement
with each user that addresses how the
provider will meet measures of
accessibility, reliability, and security.
The QOS agreement should at most,
only reference the standards and
provide for complaint procedures if they
are not maintained, allowing the parties
to freely negotiate appropriate remedies
and limitations of liability in the event
the standards cannot be met for some
period of time.

Comments were received on the use
of standard security technology to
ensure site authentication/data integrity.
Specifically, a commenter disagreed
with the use of Secure Sockets Layer
(SSL) because SLL is not a formal
standard and there are known bugs in
early versions of SSL that allow an
attacker to defeat any authentication
and integrity assurances that it might
provide, with a similar effort to altering
data from an unsecured HTTP session.

The FAA agrees with this comment
and has changed the AC to reflect that
approved QICP’s should maintain a
security system that is applicable to
current state-of-the-art technology. This
also allows the applicant greater
flexibility in implementing a system
that complies with the AC while serving
its customers and minimizing costs. In
addition, it is noted that this change
assists in preventing unauthorized
access to or modification of provider
data, software and hardware.

One commenter states that this AC
inadequately describes the disaster
recovery and contingency measures.
The FAA does not believe it is necessary
to provide specific details on every
possible incident that could occur and
believes that the AC provides guidance



67890

Federal Register/Vol. 67, No. 216/ Thursday, November 7, 2002/ Notices

to applicants in devising individual
security plans. The applicants need to
demonstrate in their application that
their security plans will maintain the
integrity of the data. It is up to each
applicant to show how they will
maintain their operation 24 hours per
day, seven days a week during any
event that could disrupt service.

One commenter states that the FAA’s
response to an Application or a Letter of
Denial following a Capability
Demonstration should clearly define the
standards/requirements to be met to
allow the applicant to have its
Application accepted and move on to
the Capability Demonstration, or to have
its Capability Demonstration completed
successfully and qualify as a QICP.

In the event that a vendor’s
application is unsuccessful initially, the
FAA will recommend revisions and
inform the applicant of any needed
changes. Similarly, a Letter of Denial
will indicate the reasons for the denial
so that the vendor could make
appropriate changes to successfully
complete its Capability Demonstration.

A commenter suggested that the
approval period last for one or two years
with a mandatory performance review
of any extension and conduct interim
review upon request.

The FAA finds that a six-month
review is appropriate. QICPs are to
provide facility performance statistics
semiannually or upon request. This
review assists in ensuring that QICPs are
meeting the criteria of this AC.

One commenter argued that the
required time for a QICP to respond to
a user’s Quality of Service complaints
should be reduced from 14 calendar
days to one business day following
receipt.

The FAA maintains the 14-calendar
day response period because while
some complaints may be resolved in a
very short time frame, other complaints
may be more difficult to address. Each
QICP has the option of implementing a
more stringent response period in its
QOS agreement. However, the agency
finds that at a minimum, some latitude
is necessary and that 14 calendar days
provides that latitude.

One comment questioned the
necessity for QICPs to authenticate users
and limit access to authorized users, in
order to provide users with information
that is publicly available to anyone via
other sources. This commenter contends
that user authentication can increase the
costs of providing such services.

User authentication is only a
recommended practice. The significant
aspect is that digital authentication is
used so that the user knows that he/she
has signed on to an approved QICP site.

The FAA does not discourage those
vendors who choose to provide a value-
added service with password restriction
to their customers. In accordance with
this AC, QICPs are to meet the
minimum-security protocol, which is to
verify the authenticity of the source of
information.

Comments were received on the need
to further address the provisions of
reliability and accessibility, in that the
measures are too stringent. FAA
disagrees with this position. In order to
meet the purpose of this AC, a QICP’s
server and communication interface
should have very little down time. In
developing this measure of service, the
FAA consulted with industry and the
National Weather Service and believes
this is achievable and easily maintained
and consistent with current industry
practices. FAA did not receive any
comments on the burden of meeting the
criteria in the AC in response to the
solicitation for comments addressing
reports requirements under the Paper
Work Reduction Act of 1995.

A commenter recommends that the
FAA consider the feasibility of requiring
a certificate of authority for providers of
aviation information, or that other
means be identified to provide
authentication and integrity protection.

It is recognized that no form of
Internet security is totally risk free. The
agency’s intent with this AC is to reduce
the risk to an acceptable level. The use
of server digital certificates is consistent
with current business practices, which
the FAA finds to be an acceptable level.
However, a QICP and user have the
option of agreeing upon the use of a
specific server certificate of their choice
if they believe greater security linkage is
warranted.

On September 17, 2002 the FAA
published a proposed Revision to
Operations Specifications (OpSpecs)
A010, Aeronautical Weather Data in the
Federal Register, which proposed a new
requirement for 14 CFR part 121 and
part 135 certificate holders that obtain
approved weather data via the public
Internet for use in flight operations.
Under this proposal, these carriers must
use a QICP for Internet communications
of aviation weather and NOTAMs.
OpSpec A010, would be amended to
read as follows:

“For Internet communications of
aviation weather and NOTAMS used in
flight operations, all part 121 and 135
operators are required to use an
approved Qualified Internet
Communications Provider (QICP):

(1) The QICPs used by the operator
must be listed in OpSpec A010.

(2) The QICP used must be obtained
from the approved list provided by the
FAA.

(3) For more detailed information
with regard to QICPs, refer to the
appropriate AC pertaining to Internet
Communications of Aviation Weather
and NOTAMs and Volume 3, Chapter 7,
Section 5, of this Order.”

In response to this Notice, the Air
Transport Association commented that
it supports the proposal and one air
carrier requested clarification as to
when a Part 121 operator could use an
Internet provider for aviation weather
services.

The Internet AC addresses measures
to be taken by a QICP to assure the
security, availability, and accessibility
of Internet communications link for
providing weather and NOTAM
information. Some of the service
providers that become QICP will likely
provide a very comprehensive service
while others will provide a narrower
service focus. FAA will approve QICP
status to both types of providers who
meet the communications capabilities in
the interest of enabling providers of
weather and NOTAM service to use the
public Internet.

Availability of the Advisory Circular

Aviation weather information is
available on the public Internet from a
variety of government and vendor
sources with minimal quality control.
Users of the National Airspace System,
dispatchers, pilots and air traffic
controllers/specialists have expressed
interest in the ability to utilize the
public Internet to retrieve aviation
weather text and graphic products for
operational decision-making. The FAA
issued Advisory Circular 00-62
“Internet Communications of Aviation
Weather and NOTAMS” on November
1, 2002 and is available on the FAA
Web page at, http://www.faa.gov/ats/
ars/qicp.

Issued in Washington, DC, on November 1,
2002.

James H. Washington,

Director, Air Traffic System Requirements
Service.

[FR Doc. 02—28371 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

Proposed Advisory Circular (AC) 145—
MAN, Guide for Developing and
Evaluating Repair Station and Quality
Control Manuals

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of availability of a
proposed AC and request for comments.

SUMMARY: This notice announces the
availability of a proposed AC which
provides an acceptable means, but not
the only means, of developing manuals
that are required by regulation for
aeronautical repair stations. This notice
is necessary to give all interested
persons the opportunity to present their
views about the proposed AC.

DATES: Comments about the proposed
AC must be received on or before
November 22, 2002.

ADDRESSES: Send comments about the
proposed AC to Diana L. Frohn, General
Aviation and Commercial Branch (AFS—
340), Room 827, Federal Aviation
Administration, 800 Independence
Ave., SW., Washington, DC 20591;
telephone (202) 267-7027; e-mail:
diana.frohn@faa.gov. You can also
submit comments electronically using
the Internet on the “Draft AW
documents” page at http://
www.opspecs.com. Comments may be
inspected at the above office between 9
a.m. and 4 p.m. weekdays, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Diana L. Frohn at the above address, e-
mail address, or telephone number.

Availability of the Proposed Advisory
Circular

You can get a copy of the proposed
AC by contacting the person named
under FOR FURTHER INFORMATION
CONTACT. You can also get an electronic
copy of the proposed AC using the
Internet on the “Draft AW documents”
page at http://www.opspecs.com or on
the FAA’s “Regulatory Guidance
Library” page at http://
www1.airweb.faa.gov/
Regulatory and Guidance Library/
rgDAC.nsf/MainFrame?OpenFrameSet.

Comments Invited

Interested persons are invited to
comment about the proposed AC by
sending written data, views, or
arguments. Commenters should indicate
AC 145-MAN, Guide for Developing
and Evaluating Repair Station and
Quality Control Manuals, in the
comment and send comments to the

address specified above. The
Continuous Airworthiness Maintenance
Division will consider all comments
before issuing the final AC.

Background

This proposed AC is the result of an
amendment to part 145 of Title 14, Code
of Federal Regulations (14 CFR),
published in the Federal Register on
August 6, 2001. The final rule changed
procedures and requirements for
aeronautical repair stations and requires
repair stations to develop a repair
station manual and a quality control
manual. The current AC (AC 145-3,
dated February 13, 1981) does not
incorporate these new procedures and
requirements, nor does it reflect
industry practices used by certificated
repair stations today. FAA, therefore,
finds it necessary to discard current
guidance material and proposed new
guidance material. This proposed AC
would replace AC 145-3.

The proposed AC incorporates several
examples of quality systems that repair
stations may choose from to determine
which best suits their individual needs.
The proposed AC also incorporates
several “‘checklists” to determine if the
repair station has fully considered all its
options and requirements. Further, this
AC aids in the development of
procedures and programs to assist the
harmonization efforts of FAA with the
European Joint Aviation Authority and
other regulatory authorities.

FAA will consider each comment
about the proposed AC and incorporate
appropriate changes. This proposed AC
will be reviewed in conjunction with
the regulatory requirements of 14 CFR
parts 43, 65, and 121, as applicable.
This proposed AC would not change,
add, or delete any requirement or
authorize any deviation from part 43,
65, or 121.

Dated: Issued in Washington, DC, on
October 29, 2002.

Louis C. Cusimano,

Deputy Director, Flight Standards Service.
[FR Doc. 02—28376 Filed 11-6—02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

Third Party War Risk Liability
Insurance

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of extension of Aviation
Insurance.

SUMMARY: This notice contains the text
of a memo from the Secretary of
Transportation to the President
regarding the extension of the provision
of aviation insurance coverage for U.S.
flag commercial air carrier service in
domestic and international operations.

DATES: Dates of extension from October
16, 2002 through December 15, 2002.

FOR FURTHER INFORMATION CONTACT:
Helen Kish, Program Analyst, APO-3, or
Eric Nelson, Program Analyst, APO-3,
Federal Aviation Administration, 800
Independence Ave., SW, Washington,
DC 20591, telephone 202-267-9943 or
202-267-3090. Or online at FAA
Insurance Web site: http://
insurance.faa.gov.

SUPPLEMENTARY INFORMATION: On
October 15, 2002, the Secretary of
Transportation authorized a 60-day
extension of aviation insurance
provided by the Federal Aviation
Administration as follows:

Memorandum to the President

“Pursuant to the authority delegated to me
in paragraph (3) of Presidential
Determination No. 01-29 of September 23,
2001, I have extended that determination to
allow for the provision of aviation insurance
and reinsurance coverage for U.S. Flag
commercial air carrier service in domestic
and international operations for an additional
60 days.

Pursuant to section 44306(c) of Chapter
443 of 49 U.S.C., Aviation Insurance, the
period for provision of insurance shall be
extended from October 16, 2002, through
December 15, 2002.”

/s/Norman Y. Mineta

Affected Public: Air Carriers who
currently have Third Party War-Risk
Liability Insurance with the Federal
Aviation Administration.

Issued in Washington, DC, on October 30,
2002.

Nan Shellabarger,

Deputy Director, Office of Aviation Policy and
Plans.

[FR Doc. 02—-28375 Filed 11-6—02; 8:45 am]|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

Extension of Scoping Comment
Period, Until December 9, 2002, on the
Notice of Intent To Prepare Draft and
Final Environmental Impact
Statements for a Replacement Airport
at St. George, UT

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice.
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The Northwest Mountain Region,
Airports Division, Federal Aviation
Administration (FAA), announces it has
extended, until December 9, 2002, the
scoping comment period pertaining the
FAA Notice of Intent to prepare Draft
and Final Environmental Impact
Statements (EIS) for the construction of
a replacement airport at St. George,
Utah.

Background

On January 30, 2001, the Federal
Aviation Administration (FAA) issued a
Record of Decision/Finding of No
Significant Impact document for the
construction of a replacement airport at
St. George, Utah. On December 22, 2001,
the Grand Canyon Trust filed suit
against the FAA in the U.S. Circuit
Court of Appeals for the District of
Columbia Circuit. On May 24, 2002, the
court issued it’s decision on the issues.
In summary, the court found that “the
FAA must evaluate the cumulative
impact of noise pollution of the Park
(Zion National Park) as a result of
construction of the proposed
replacement airport in light of air traffic
near and over the Park, from whatever
airport, air tours near or in the Park, and
the acoustical data collected by the NPS
in the Park in 1995 and 1998 mentioned
in comments on the draft Environmental
Assessment (EA)”. The court remanded
the case [to the FAA] “because the
record is insufficient for the court to
determine whether an EIS is required”.

The purpose of the Draft and final
EIS’s will be to address the court’s
issues and any other environmental
issues that have changed since issuance
of the final environmental assessment in
January of 2001.

In previously issued notices (Federal
Register and The Specturm Newspaper,
St. George, Utah) some
misunderstanding may have existed
regarding the use of the word “Park” in
the Background text. This notice
clarifies that the Park in question is
Zion National Park. Further, the FAA
has extended the scoping comment
period until December 9, 2002, to insure
an adequate comment period with a
clear understanding that the “Park” is
Zion National Park.

Proposed Action and Alternatives

The proposed action is the
construction of a replacement airport at
St. George, Utah. Alternatives to be
evaluated include:

a. No-Build (continue using the
existing airport as is).

b. Build a replacement airport at the
preferred site (which is a combination of
alternative sites 1 and 1A), and

c. Alternative sites 1, 1A, and 2 as
described on pages 32—40 of the final
EA.

Scoping Process

The proposed action was the subject
of a Final Environmental Assessment
(FEA) report prepared in January 2001.
Persons wishing to review the FEA in
order to better understand the proposed
action or provide comments regarding
environmental concerns may review the
FEA at the following locations:

Federal Aviation Administration,
Airports Division, ANM-600, 1601
Lind Avenue, SW., Renton,
Washington, 98055-4056.

Denver Airports District Office, 26805 E.
68th Ave., Suite 224, Denver, CO
80249-6361.

City of St. George, Public Works Office,
175 East 200 North, St. George, UT
84770.

Washington County Library, St. George
Branch, 50 S. Main, St. George, Utah.
In order to insure that all significant

issues related to the proposed action are

identified and given consideration,
letters containing environmental
concerns must be received by Dennis

Ossenkop, 1601 Lind Ave. SW., Suite

315, Renton, WA 98055—4056 by

December 9, 2002.

Release of Draft EIS

Approximate Release of Draft EIS:
Unknown at this time.

Point of Contact for Information
Dennis Ossenkop, 1601 Lind Ave.

SW., Suite 315, Renton, WA 98055—

4056, Telephone: 425 227 2611.
Dated: October 29, 2002.

Lowell H. Johnson,

Manager, Airports Division, Northwest
Mountain Region.

[FR Doc. 02-28377 Filed 11-6-02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

Notice of Intent To Rule on Application
03-10-C-00-BNA To Impose and Use
the Revenue From a Passenger Facility
Charge (PFC) at Nashville International
Airport, Nashville, TN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of intent to rule on
application.

SUMMARY: The FAA proposes to rule and
invites public comment on the
application to impose and use the
revenue from a PFC at Nashville

International Airport under the
provisions of the 49 U.S.C. 40117 and
part 158 of the Federal Aviation
Regulations (14 CFR part 158).

DATES: Comments must be received on
or before December 9, 2002.

ADDRESSES: Comments on this
application may be mailed or delivered
in triplicate to the FAA at the following
address: Memphis Airports District
Office, 3385 Airways Boulevard, Suite
302, Memphis, Tennessee 38116—3841.

In addition, one copy of any
comments submitted to the FAA must
be mailed or delivered to Mr. Raul
Regalado, President of the Metropolitan
Nashville Airport Authority at the
following address ONe Terminal Drive,
Suite 501, Nashville, Tennessee, 37214.
Air carriers and foreign air carriers may
submit copies of written comments
previously provided to the Metropolitan
Nashville Airport Authority under
section 158.23 of part 158.

FOR FURTHER INFORMATION CONTACT:
Cynthia K. Wills, Program Manager,
Memphis Airports District Office, 3385
Airways Boulevard, Suite 302,
Memphis, Tennessee 38116—3841, (901)
544-3495. The application may be
reviewed in person at this same
location.

SUPPLEMENTARY INFORMATION: The FAA
proposes to rule and invites public
comment on the application to impose
and use the revenue from a PFC at
Nashville International Airport under
the provisions of the 49 U.S.C. 40117
and part 158 of the Federal Aviation
Regulations (14 CFR part 158).

On October 29, 2002, the FAA
determined that the application to
impose and use the revenue from a PFC
submitted by Metropolitan Nashville
Airport Authority was substantially
complete within the requirements of
§158.25 of part 158. The FAA will
approve or disapprove the application,
in whole or in part, no later than
February 11, 2003.

The following is a brief overview of
the application.

Proposed charge effective date:
October 1, 2004.

Proposed charge expiration date:
March 31, 2007.

Level of the proposed PFC: $3.00.

Total estimated PFC revenue:
$8,883,800.

Brief description of proposed
project(s): Land Acquisition (East Side);
Land Acquisition (Extended Runway
Approach Areas), Public Address
System, Security Enhancements,
Airfield Pavement Rehabilitation,
Widen Three (3) Taxiway Fillets,
Airport Vehicle Driving Simulator.
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Class or classes of air carriers which
the public agency has requested not be
required to collect PFCs: Part 135, Air
Taxi.

Any person may inspect the
application in person at the FAA office
listed above under FOR FURTHER
INFORMATION CONTACT and at the FAA
Regional Airports office located at:
Southern Region Headquarters, 1701
Columbia Avenue, College Park,
Georgia, 30337

In addition, any person may, upon
request, inspect the application, notice
and other documents germane to the
application in person at the
Metropolitan Nashville Airport
Authority.

Dated: Issued in Memphis, Tennessee on
October 29, 2002.

LaVerne F. Reid,

Manager, Memphis Airports District Office,
Southern Region.

[FR Doc. 02—28378 Filed 11-6—02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

Environmental Impact Statement:
Shelby County, TN

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Notice of Intent.

SUMMARY: The FHWA is issuing this
notice to advise the public that an
environmental impact statement will be
prepared for a proposed highway project
in Shelby County, Tennessee.

FOR FURTHER INFORMATION CONTACT: Mr.
Mark Doctor, Field Operations Team
Leader, Federal Highway
Administration, 640 Grassmere Park
Suite 112, Nashville, Tennessee 37211,
Telephone: (615) 781-5788.

SUPPLEMENTARY INFORMATION: The
FHWA, in cooperation with the
Tennessee Department of
Transportation, will prepare an
environmental impact statement (EIS)
on a proposal to improve and extend
North Second Street from Interstate 40
to the State Route 300/U.S. 51 (Thomas
Street) interchange in Memphis. This
proposed transportation improvement
project is identified in the Memphis
Metropolitan Area Long Range
Transportation Plan as a Priority One
facility. The main project purpose is to
provide a transportation facility that
improves accessibility and promotes
economic development opportunities
for the north Memphis, Frayser, and
downtown Memphis communities.

Alternatives to be considered are: (1)
Taking no action; (2) improve existing
North Second Street and North Third
Street as one-way pairs from I-40 to
Henry Avenue and widen North Second
Street north of Henry Avenue as a two-
way street with three-lanes in each
direction; (3) improve existing Auction
Avenue and U.S. 51 (Thomas Street) as
a six-lane facility; and (4) other
alternatives that may arise from public
and agency input.

Initial coordination letters describing
the proposed action and soliciting
comments were previously sent to
appropriate Federal, State and local
agencies, and to private organizations
and citizens who have previously
expressed or are known to have an
interest in this proposal. Two public
information meetings and two
preliminary inter-agency scoping
meetings have been held for the project
and a public hearing will be scheduled
upon completion of the Draft EIS. Public
notice will be given of the time and
place of the hearing. The Draft EIS will
be available for public and agency
review and comment prior to the public
hearing.

To ensure that the full range of issues
related to this proposed action are
addressed and all significant issues
identified, comments and suggestions
are invited from all interested parties.
Comments or questions concerning this
proposed action and the EIS should be
directed to the FHWA at the address
provided above.

(Catalog of Federal Domestic Assistance
Program Number 20.205, Highway Planning
and Construction. The regulations
implementing Executive Order 12372
regarding intergovernmental consultation on
Federal programs and activities apply to this
program.)

Issued on: October 28, 2002.
Mark A. Doctor,

Field Operations Team Leader, Tennessee
Division, Nashville, Tennessee.

[FR Doc. 02-28335 Filed 11-6—-02; 8:45 am]
BILLING CODE 4910-22-M

DEPARTMENT OF TRANSPORTATION

Surface Transportation Board
[STB Finance Docket No. 34264]

Connotton Valley Railway, Inc.—Lease
and Operation Exemption—Wheeling &
Lake Erie Railway Company

Connotton Valley Railway, Inc. (CVR),
a noncarrier, has filed a verified notice
of exemption under 49 CFR 1150.31 to
lease and operate, pursuant to an
agreement with Wheeling & Lake Erie
Railway Company (W&LE),

approximately 10.4 miles of rail line.
The line extends from milepost 5.1 in
Cleveland, OH, to milepost 15.5 at Falls
Junction, in Glenwillow, OH (including
access to the yard at Falls Junction and
all existing siding and run-around tracks
within and between said points). CVR
certifies that its projected annual
revenues as a result of this transaction
will not exceed those that would qualify
it as a Class III rail carrier, and further
certifies that its projected annual
revenues will not exceed $5 million.

The parties report that they intend to
consummate the transaction on or after
the effective date of the exemption. The
earliest the transaction could have been
consummated was October 15, 2002 (7
days after the exemption was filed).

If the verified notice contains false or
misleading information, the exemption
is void ab initio. Petitions to revoke the
exemption under 49 U.S.C. 10502(d)
may be filed at any time. The filing of
a petition to revoke will not
automatically stay the transaction.

An original and 10 copies of all
pleadings, referring to STB Finance
Docket No. 34264, must be filed with
the Surface Transportation Board, 1925
K Street, NW., Washington, DC 20423—
0001. In addition, one copy of each
pleading must be served on Barbara
Williams, 14 South Main Street, PO Box
261, West Salem, OH 44287.

Board decisions and notices are
available on our Web site at http://
www.stb.dot.gov.

Decided: October 30, 2002.

By the Board, David M. Konschnik,
Director, Office of Proceedings.

Vernon A. Williams,

Secretary.

[FR Doc. 02—28072 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4915-00—P

DEPARTMENT OF THE TREASURY

Financial Crimes Enforcement
Network; Proposed Collection;
Comment Request; Currency
Transaction Report by Casinos
(“CTRC").

AGENCY: Financial Crimes Enforcement
Network (“FinCEN”’), Treasury.

ACTION: Notice and request for
comments.

SUMMARY: As part of its continuing effort
to reduce paperwork and respondent
burden, FinCEN invites comment on a
proposed extension of an existing
information collection requirement
contained in the form, “Currency
Transaction Report by Casinos (CTRC).”
This request for comments is being
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made pursuant to the Paperwork
Reduction Act of 1995.

DATES: Written comments are welcome
and must be received on or before
January 6, 2003.

ADDRESSES: Written comments should
be submitted to: Office of Chief Counsel,
Financial Crimes Enforcement Network,
Department of the Treasury, P.O. Box
39, Vienna, Virginia 22183, Attention:
PRA Comments—CTRC Form.
Comments also may be submitted by
electronic mail to the following address:
regcomments@fincen.treas.gov, again
with a caption, in the body of the text,
“Attention: PRA Comments—CTRC
Form.”

Inspection of comments. Comments
may be inspected, between 10 a.m. and
4 p.m., in the FinCEN reading room in
Washington, DC. Persons wishing to
inspect the comments submitted must
request an appointment by telephoning
(202) 354-6400.

FOR FURTHER INFORMATION CONTACT:
Leonard Senia, Senior Regulatory
Program Specialist; or Russell
Stephenson, Regulatory Program
Analyst, Office of Compliance and
Regulatory Enforcement, FinCEN, at
(202) 354-6015; and Judith R. Starr,
Chief Counsel and Christine L. Schuetz,
Attorney-Advisor, Office of Chief
Counsel, FinCEN, at (703) 905—3590.

SUPPLEMENTARY INFORMATION:

Title: Currency Transaction Report by
Casinos (CTRC).

OMB Number: 1506—0005.

Form Number: 8362.

Abstract: The statute generally
referred to as the “Bank Secrecy Act,”
Titles I and II of Public Law 91-508, as
amended, codified at 12 U.S.C. 1829b,
12 U.S.C. 1951-1959, and 31 U.S.C.
5311-5332, authorizes the Secretary of
the Treasury, inter alia, to require
financial institutions to keep records
and file reports that are determined to
have a high degree of usefulness in
criminal, tax, and regulatory matters, or
in the conduct of intelligence or
counter-intelligence activities, to protect
against international terrorism, and to
implement counter-money laundering
programs and compliance procedures.?
Regulations implementing Title II of the
Bank Secrecy Act appear at 31 CFR part
103. The authority of the Secretary to
administer the Bank Secrecy Act has

1Language expanding the scope of the Bank
Secrecy Act to intelligence or counter-intelligence
activities to protect against international terrorism
was added by Section 358 of the Uniting and
strengthening America by Providing Appropriate
Tools Required to Intercept and Obstruct Terrorism
(USA PATRIOT ACT) Act of 2001 (the “USA Patriot
Act”), Public Law 107-56.

been delegated to the Director of
FinCEN.

Section 5313(a) authorizes the
Secretary to issue regulations that
require a report when “‘a domestic
financial institution is involved in a
transaction for the payment, receipt, or
transfer of United States coins or
currency (or other monetary instruments
the Secretary of the Treasury
prescribes), in an amount,
denomination, or amount and
denomination, or under circumstances
the Secretary prescribes.” Regulations
implementing section 5313(a) are found
at 31 CFR 103.22. In general, the
regulations require the reporting of
transactions in currency in excess of
$10,000 a day. Casinos as defined in 31
U.S.C. 5312(a)(2)(X) and 31 CFR
103.11(n)(7)(i) are financial institutions
subject to the currency transaction
reporting requirement. Card clubs, as
defined in 31 CFR 103.11(n)(8)(i), are
casinos subject to currency transaction
reporting. (See 63 FR 1919, January 13,
1998.) The Currency Transaction Report
by Casinos, IRS Form 8362, is the form
casinos and card clubs use to comply
with the currency transaction reporting
requirements.

Type of Review: Extension of a
currently approved information
collection.

Affected public: Business or other for-
profit institutions.

Frequency: As required.

Estimated Burden: Reporting average
of 19 minutes per response.2 Form
record keeping average of 5 minutes per
response, for a total of 24 minutes.

Estimated number of
respondents=550.

Estimated Total Annual
Responses=237,000.

Estimated Total Annual Burden
Hours: 94,800.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number.
Records required to be retained under
the Bank Secrecy Act must be retained
for five years.

Request for Comments

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval. All comments will become a
matter of public record. Comments are
invited on: (a) Whether the collection of
information is necessary for the proper

2This burden relates to the completion of the
CTRC form only. The recordkeeping burden of 31
CFR 103.22 is reflected in the final rule requiring
casinos and card clubs to file currency transaction
reports of suspicious activity.

performance of the functions of the
agency, including whether the
information shall have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the collection of
information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected: (d) ways to
minimize the burden of the collection of
information on respondents, including
through the use of automated collection
techniques or other forms of information
technology; and (e) estimates of capital
or start-up costs and costs of operation,
maintenance and purchase of services to
provide information.

Dated: October 31, 2002.
James F. Sloan,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 02—28287 Filed 11-6—02; 8:45 am]
BILLING CODE 4810-02-P

DEPARTMENT OF THE TREASURY

Customs Service
[T.D. 02-61]

Recordation of Trade Name:
“ORTHOTEC"”

ACTION: Notice of Application for
Recordation of Trade Name.

SUMMARY: Application has been filed
pursuant to section 133.12, Customs
Regulations (19 CFR 133.12), for the
recordation under section 42 of the Act
of July 5, 1946, as amended (15 U.S.C.
1124), of the trade name “ORTHOTEC”.
The trade name is owned by Orthotec,
LLC, a Delaware Limited Liability
Company organized and created in the
State of Delaware, 9595 Wilshire Blvd.,
Suite 502, Beverly Hills, California
90212.

The application states that the trade
name is used on medical devices, more
specifically, surgical implants made of
stainless steel or titanium for spinal
surgery, comprised of hooks, bolts,
screws, rods, instruments and
containers to hold the goods and
instruments.

The merchandise is manufactured in
the United States.

Before final action is taken on the
application, consideration will be given
to any relevant data, views, or
arguments submitted in writing by any
person in opposition to the recordation
of this trade name. Notice of the action
taken on the application for recordation
of this trade name will be published in
the Federal Register.

This item previously appeared in the
Customs Bulletin on October 23, 2002.
The time for public comments has since
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been extended to 60 days from the date
of this publication in the Federal
Register.

DATES: Comments must be received or
on before January 6, 2003.
ADDRESSES: Written comments should
be addressed to U.S. Customs Service,
Attention: Office of Regulations &
Rulings, Intellectual Property Rights
Branch, 1300 Pennsylvania Avenue,
NW. (Mint Annex), Washington, DC
20229.
FOR FURTHER INFORMATION CONTACT:
Gwendolyn Savoy, Intellectual Property
Rights Branch, 1300, Pennsylvania
Avenue, NW., Washington, DC 20229,
(202) 572-8710.

Dated: November 4, 2002.
Joanne Roman Stump,
Chief, Intellectual Property Rights Branch.
[FR Doc. 02—28347 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4820-02—P

DEPARTMENT OF THE TREASURY
Fiscal Service

Fee Schedule for the Transfer of U.S.
Treasury Book-Entry Securities Held
on the National Book-Entry System

AGENCY: Bureau of the Public Debt,
Fiscal Service, Department of the
Treasury.

ACTION: Notice.

SUMMARY: The Department of the
Treasury is announcing a new fee
schedule for the transfer of book-entry
securities maintained on the National
Book-Entry System (NBES). This fee

schedule will take effect on January 2,
2003. The basic fee for the transfer of a
Treasury book-entry security will
decrease from $.49 to $.27, a 45 percent
fee reduction from CY 2002. Concurrent
with Treasury’s fee reduction, the
Federal Reserve will be decreasing the
fee for the movement of funds from $.06
to $.05. These changes will result in a
combined fee of $.32 for a Treasury
security transfer. This represents a $.23
fee reduction from CY 2002.

In addition to the basic fee, off-line
transfers have a surcharge. The
surcharge for an off-line Treasury book-
entry transfer in CY 2003 will be $25.00,
unchanged from CY 2002.

EFFECTIVE DATE: January 2, 2003.

FOR FURTHER INFORMATION CONTACT:

Edward C. Leithead, Director, Primary &
Secondary Market Fixed Income
Securities (Financing), Bureau of the
Public Debt, Suite 3014, 26 Federal
Plaza, New York, NY 10278,
telephone (212) 264—6358.

John M. Lilly, Financial Systems
Analyst, Bureau of the Public Debt,
Room 510, 999 E Street NW.,
Washington, DC 20239-0001,
telephone (202) 691-3550.

SUPPLEMENTARY INFORMATION: On

October 1, 1985, the Department of the

Treasury established a fee structure for

the transfer of Treasury book-entry

securities maintained on NBES.

Based on the latest review of book-
entry costs and volumes, Treasury will
decrease its basic fee from the levels
currently in effect. Effective January 2,
2003, the basic fee will decrease from
$.49 to $.27 for each Treasury securities
transfer and reversal sent and received,

TREASURY-NBES FEE SCHEDULE 1
[Effective January 2, 2003, (in dollars)]

a 45 percent fee reduction from CY
2002. The surcharge for an off-line
Treasury book-entry transfer in CY 2003
will be $25.00, unchanged from CY
2002.

The basic transfer fee assessed to both
sends and receives is reflective of costs
associated with the processing of a
security transfer. The off-line surcharge
reflects the additional processing costs
associated with the manual processing
of off-line securities transfers.

The Treasury does not charge a fee for
account maintenance, the stripping and
reconstituting of Treasury securities,
original issues, or interest and
redemption payments. The Treasury
currently absorbs these costs and will
continue to do so.

The fees described in this notice
apply only to the transfer of Treasury
book-entry securities held on NBES. The
Federal Reserve System assesses a fee to
recover the costs associated with the
processing of the funds component of
Treasury book-entry transfer messages,
as well as the costs of providing book-
entry services for government agencies
on NBES. Information concerning book-
entry transfers of government Agency
securities, which are priced by the
Federal Reserve System, is set out in a
separate Federal Register notice
published by the Board of Governors of
the Federal Reserve System in this issue
of the Federal Register (Federal Reserve
Docket No. R-1133).

The following is the Treasury fee
schedule that will take effect on January
2, 2003, for the book-entry transfers on
NBES:

Off-line Funds 2
Transfer type Basic fee Sur- move- Total fee

charge ment fee
On-line transfer OFGINALET ..........oiiiii ettt e e sae e e ae e e e enbe e e snneeeeas 27 .00 05 32
(O3 B g oI (- Va1 (= G = Tot=Y 1Y/ T USRS 27 .00 05 32
On-line reversal transfer OrgINAtEd ...........oooiiiii i 27 .00 05 32
On-line reversal transfer FECEIVEM .........cccvee i see e s e e et e e s snae e e annaeeennaeeeans 27 .00 05 .32
Off-line transfer OFGINALET ...........ooiiii ettt e sae e e be e e sabe e e enbeee e 27 25.00 05 25.32
(01 8 g oI -V a 1) (= G (= To7=1 1Y/ T USRS 27 25.00 25 25.32
Off-line acCoUNt SWItCH FECEIVEM ......cciiiiiiiiiiiie et e a e e e et a e e e s eeaaaaees 27 .00 05 .32
Off-line reversal transfer originated .. 27 25.00 05 25.32
Off-line reversal tranSfer FECEIVEA .........occiiiiiie e e e et e e e e s e e e e e e e saaaees 27 25.05 25 25.32

1The Treasury does not charge a fee for account maintenance, the stripping and reconstituting of Treasury securities, original issues, or inter-
est and redemption payments. The Treasury currently absorbs these costs and will continue to do so.
2The funds movement fee is not a Treasury fee, but is charged by the Federal Reserve for the cost of moving funds associated with the trans-

fer of a Treasury book-entry security.
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Authority: 31 CFR 357.45
Dated: October 23, 2002.
Donald V. Hammond,
Fiscal Assistant Secretary.
[FR Doc. 02—28117 Filed 11-6—-02; 8:45 am)]
BILLING CODE 4810-39-P

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

Proposed Agency Information
Collection Activities; Comment
Request—Branch Offices

AGENCY: Office of Thrift Supervision
(OTS), Treasury.

ACTION: Notice and request for comment.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to comment on
proposed and continuing information
collections, as required by the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507. The Office of Thrift
Supervision within the Department of
the Treasury will submit the proposed
information collection requirement
described below to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. Today, OTS is soliciting
public comments on the proposal.
DATES: Submit written comments on or
before January 6, 2003.

ADDRESSES: Send comments, referring to
the collection by title of the proposal or
by OMB approval number, to
Information Collection Comments, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552; send a facsimile
transmission to (202) 906—6518; or send
an e-mail to
infocollection.comments@ots.treas.gov.
OTS will post comments and the related
index on the OTS Internet Site at
www.ots.treas.gov. In addition,
interested persons may inspect
comments at the Public Reading Room,
1700 G Street, NW., by appointment. To
make an appointment, call (202) 906—
5922, send an e-mail to
publicinfo@ots.treas.gov, or send a
facsimile transmission to (202) 906—
7755.

FOR FURTHER INFORMATION CONTACT: You
can request additional information
about this proposed information
collection from Nadine Washington,
Information Systems, Administration &
Finance, (202) 906—-6706, Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION: OTS may
not conduct or sponsor an information
collection, and respondents are not
required to respond to an information
collection, unless the information
collection displays a currently valid
OMB control number. As part of the
approval process, we invite comments
on the following information collection.

Comments should address one or
more of the following points:

a. Whether the proposed collection of
information is necessary for the proper
performance of the functions of OTS;

b. The accuracy of OTS’s estimate of
the burden of the proposed information
collection;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected;

d. Ways to minimize the burden of the
information collection on respondents,
including through the use information
technology.

We will summarize the comments
that we receive and include them in the
OTS request for OMB approval. All
comments will become a matter of
public record. In this notice, OTS is
soliciting comments concerning the
following information collection.

Title of Proposal: Branch Offices.

OMB Number: 1550-0006.

Form Number: OTS Forms 1450 and
1558.

Regulation requirement: 12 CFR
545.92 and 545.95.

Description: 12 CFR 545.92 and
545.95 require Federally-chartered
institutions proposing to establish a
branch office or to change the location
of a branch office to file an application
or notice with OTS.

Type of Review: Renewal.

Affected Public: Savings Associations.

Estimated Number of Respondents:
1,089.

Estimated Frequency of Response:
Event-generated.

Estimated Burden Hours per
Response: 1.5 hours.

Estimated Total Burden: 1,634 hours.

Clearance Officer: Marilyn K. Burton,
(202) 906-6467, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

OMB Reviewer: Joseph F. Lackey, Jr.,
(202) 395-7316, Office of Management
and Budget, Room 10202, New
Executive Office Building, Washington,
DC 20503.

Dated: October 31, 2002.
Deborah Dakin,
Deputy Chief Counsel, Regulations and
Legislation Division.
[FR Doc. 02—28261 Filed 11-6—02; 8:45 am]
BILLING CODE 6720-01-P

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

Proposed Agency Information
Collection Activities; Comment
Request—Charter Conversions

AGENCY: Office of Thrift Supervision
(OTS), Treasury.

ACTION: Notice and request for comment.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to comment on
proposed and continuing information
collections, as required by the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507. The Office of Thrift
Supervision within the Department of
the Treasury will submit the proposed
information collection requirement
described below to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. Today, OTS is soliciting
public comments on the proposal.
DATES: Submit written comments on or
before January 6, 2003.

ADDRESSES: Send comments, referring to
the collection by title of the proposal or
by OMB approval number, to
Information Collection Comments, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552; send a facsimile
transmission to (202) 906—6518; or send
an e-mail to
infocollection.comments@ots.treas.gov.
OTS will post comments and the related
index on the OTS Internet Site at
http://www.ots.treas.gov. In addition,
interested persons may inspect
comments at the Public Reading Room,
1700 G Street, NW., by appointment. To
make an appointment, call (202) 906—
5922, send an e-mail to
publicinfo@ots.treas.gov, or send a
facsimile transmission to (202) 906—
7755.

FOR FURTHER INFORMATION CONTACT: You
can request additional information
about this proposed information
collection from Nadine Washington,
Information Systems, Administration &
Finance, (202) 906—-6706, Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION: OTS may
not conduct or sponsor an information
collection, and respondents are not
required to respond to an information
collection, unless the information
collection displays a currently valid
OMB control number. As part of the
approval process, we invite comments
on the following information collection.



Federal Register/Vol. 67, No. 216/ Thursday, November 7, 2002/ Notices

67897

Comments should address one or
more of the following points:

a. Whether the proposed collection of
information is necessary for the proper
performance of the functions of OTS;

b. The accuracy of OTS’s estimate of
the burden of the proposed information
collection;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected;

d. Ways to minimize the burden of the
information collection on respondents,
including through the use information
technology.

We will summarize the comments
that we receive and include them in the
OTS request for OMB approval. All
comments will become a matter of
public record. In this notice, OTS is
soliciting comments concerning the
following information collection.

Title of Proposal: Application for
conversion from: (a) OTS-regulated,
state-chartered savings association to
Federal savings association; (b) national
bank, commercial bank, state savings
bank, or credit union to Federal savings
association.

OMB Number: 1550-0007.
Form Number: OTS Forms 1582.

Regulation requirement: 12 CFR
543.8, 543.9, and 552.2-6.

Description: Section 5(i) of the Home
Owners’ Loan Act and 12 CFR 543.8 and
552.2 require OTS to act on requests by
state-chartered institutions and credit
unions proposing to convert to Federal
savings association charters.

Type of Review: Renewal.

Affected Public: Savings Associations.

Estimated Number of Respondents:
18.

Estimated Frequency of Response:
Event-generated.

Estimated Burden Hours per
Response: 4 hours.

Estimated Total Burden: 72 hours.

Clearance Officer: Marilyn K. Burton,
(202) 906—-6467, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

OMB Reviewer: Joseph F. Lackey, Jr.,
(202) 395-7316, Office of Management
and Budget, Room 10202, New
Executive Office Building, Washington,
DC 20503.

Dated: October 31, 2002.

Deborah Dakin,

Deputy Chief Counsel, Regulations and
Legislation Division.

[FR Doc. 02—28262 Filed 11-6—02; 8:45 am]
BILLING CODE 6720-01—P

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

Proposed Agency Information
Collection Activities; Comment
Request—Outside Borrowings

AGENCY: Office of Thrift Supervision
(OTS), Treasury.

ACTION: Notice and request for comment.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to comment on
proposed and continuing information
collections, as required by the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507. The Office of Thrift
Supervision within the Department of
the Treasury will submit the proposed
information collection requirement
described below to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. Today, OTS is soliciting
public comments on the proposal.
DATES: Submit written comments on or
before January 6, 2003.

ADDRESSES: Send comments, referring to
the collection by title of the proposal or
by OMB approval number, to
Information Collection Comments, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552; send a facsimile
transmission to (202) 906—6518; or send
an e-mail to
infocollection.comments@ots.treas.gov.
OTS will post comments and the related
index on the OTS Internet Site at
http://www.ots.treas.gov. In addition,
interested persons may inspect
comments at the Public Reading Room,
1700 G Street, NW., by appointment. To
make an appointment, call (202) 906—
5922, send an e-mail to
publicinfo@ots.treas.gov, or send a
facsimile transmission to (202) 906—
7755.

FOR FURTHER INFORMATION CONTACT: You
can request additional information
about this proposed information
collection from Nadine Washington,
Information Systems, Administration &
Finance, (202) 906—6706, Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION: OTS may
not conduct or sponsor an information
collection, and respondents are not
required to respond to an information
collection, unless the information
collection displays a currently valid
OMB control number. As part of the
approval process, we invite comments
on the following information collection.

Comments should address one or
more of the following points:

a. Whether the proposed collection of
information is necessary for the proper
performance of the functions of OTS;

b. The accuracy of OTS’s estimate of
the burden of the proposed information
collection;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected;

d. Ways to minimize the burden of the
information collection on respondents,
including through the use information
technology.

We will summarize the comments
that we receive and include them in the
OTS request for OMB approval. All
comments will become a matter of
public record. In this notice, OTS is
soliciting comments concerning the
following information collection.

Title of Proposal: Outside Borrowings.
OMB Number: 1550-0061.
Form Number: N/A.

Regulation requirement: 12 CFR
563.80.

Description: Information is collected
from savings associations that do not
meet capital requirements. These
institutions must give ten days’ prior
notification before making long-term
borrowings. Information submitted by
the institutions is used to monitor their
safety and soundness.

Type of Review: Renewal.
Affected Public: Savings Associations.
Estimated Number of Respondents: 1.

Estimated Frequency of Response:
Event-generated.

Estimated Burden Hours per
Response: 4 hours.

Estimated Total Burden: 4 hours.

Clearance Officer: Marilyn K. Burton,
(202) 906-6467, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

OMB Reviewer: Joseph F. Lackey, Jr.,
(202) 395-7316, Office of Management
and Budget, Room 10202, New
Executive Office Building, Washington,
DC 20503.

Dated: October 31, 2002.
Deborah Dakin,

Deputy Chief Counsel, Regulations and
Legislation Division.

[FR Doc. 02-28263 Filed 11-6-02; 8:45 am]
BILLING CODE 6720-01-P
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DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

Proposed Agency Information

Collection Activities; Comment
Request—Request for Service

Corporation Activity

AGENCY: Office of Thrift Supervision
(OTS), Treasury.

ACTION: Notice and request for comment.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to comment on
proposed and continuing information
collections, as required by the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507. The Office of Thrift
Supervision within the Department of
the Treasury will submit the proposed
information collection requirement
described below to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. Today, OTS is soliciting
public comments on the proposal.

DATES: Submit written comments on or
before January 6, 2003.

ADDRESSES: Send comments, referring to
the collection by title of the proposal or
by OMB approval number, to
Information Collection Comments, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552; send a facsimile
transmission to (202) 906—6518; or send
an e-mail to
infocollection.comments@ots.treas.gov.
OTS will post comments and the related
index on the OTS Internet Site at
http://www.ots.treas.gov. In addition,
interested persons may inspect
comments at the Public Reading Room,
1700 G Street, NW., by appointment. To
make an appointment, call (202) 906—
5922, send an e-mail to
publicinfo@ots.treas.gov, or send a
facsimile transmission to (202) 906—
7755.

FOR FURTHER INFORMATION CONTACT: You
can request additional information
about this proposed information
collection from Nadine Washington,
Information Systems, Administration &
Finance, (202) 906—-6706, Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, DC 20552.
SUPPLEMENTARY INFORMATION: OTS may
not conduct or sponsor an information
collection, and respondents are not
required to respond to an information
collection, unless the information
collection displays a currently valid
OMB control number. As part of the

approval process, we invite comments
on the following information collection.

Comments should address one or
more of the following points:

a. Whether the proposed collection of
information is necessary for the proper
performance of the functions of OTS;

b. The accuracy of OTS’s estimate of
the burden of the proposed information
collection;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected;

d. Ways to minimize the burden of the
information collection on respondents,
including through the use of
information technology.

We will summarize the comments
that we receive and include them in the
OTS request for OMB approval. All
comments will become a matter of
public record. In this notice, OTS is
soliciting comments concerning the
following information collection.

Title of Proposal: Request for Service
Corporation Activity.

OMB Number: 1550-0013.

Form Number: N/A.

Regulation requirement: 12 CFR
545.74 and 559.12.

Description: 12 CFR 545.74 requires
savings associations to obtain approval
or notify OTS prior to engaging in
activities through a service corporation
that are not preapproved by regulation.
It also contains a recordkeeping
requirement for securities brokerage
activities. 12 CFR 559.12 governs the
issuance of securities. These
requirements allow OTS to review
service corporation activities and to
ensure that they will not adversely
affect an institution’s safety and
soundness.

Type of Review: Renewal.

Affected Public: Savings Associations.

Estimated Number of Respondents:
114.

Estimated Frequency of Response:
Event-generated.

Estimated Burden Hours per
Response: 2 hours.

Estimated Total Burden: 228 hours.

Clearance Officer: Marilyn K. Burton,
(202) 906-6467, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

OMB Reviewer: Joseph F. Lackey, Jr.,
(202) 395-7316, Office of Management
and Budget, Room 10202, New
Executive Office Building, Washington,
DC 20503.

Dated: October 31, 2002.
Deborah Dakin,
Deputy Chief Counsel, Regulations and
Legislation Division.
[FR Doc. 02—28264 Filed 11-6—02; 8:45 am]
BILLING CODE 6720-01-P

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

Proposed Agency Information
Collection Activities; Comment
Request—Change of Control

AGENCY: Office of Thrift Supervision
(OTS), Treasury.

ACTION: Notice and request for comment.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to comment on
proposed and continuing information
collections, as required by the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507. The Office of Thrift
Supervision within the Department of
the Treasury will submit the proposed
information collection requirement
described below to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. Today, OTS is soliciting
public comments on the proposal.
DATES: Submit written comments on or
before January 6, 2003.

ADDRESSES: Send comments, referring to
the collection by title of the proposal or
by OMB approval number, to
Information Collection Comments, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552; send a facsimile
transmission to (202) 906—6518; or send
an e-mail to
infocollection.comments@ots.treas.gov.
OTS will post comments and the related
index on the OTS Internet Site at
http://www.ots.treas.gov. In addition,
interested persons may inspect
comments at the Public Reading Room,
1700 G Street, NW., by appointment. To
make an appointment, call (202) 906—
5922, send an e-mail to
publicinfo@ots.treas.gov, or send a
facsimile transmission to (202) 906—
7755.

FOR FURTHER INFORMATION CONTACT: You
can request additional information
about this proposed information
collection from Nadine Washington,
Information Systems, Administration &
Finance, (202) 906—-6706, Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION: OTS may
not conduct or sponsor an information
collection, and respondents are not
required to respond to an information
collection, unless the information
collection displays a currently valid
OMB control number. As part of the
approval process, we invite comments
on the following information collection.
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Comments should address one or
more of the following points:

a. Whether the proposed collection of
information is necessary for the proper
performance of the functions of OTS;

b. The accuracy of OTS’s estimate of
the burden of the proposed information
collection;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected;

d. Ways to minimize the burden of the
information collection on respondents,
including through the use information
technology.

We will summarize the comments
that we receive and include them in the
OTS request for OMB approval. All
comments will become a matter of
public record. In this notice, OTS is
soliciting comments concerning the
following information collection.

Title of Proposal: Change of Control.
OMB Number: 1550-0032.
Form Number: OTS Form 1622.

Regulation requirement: 12 CFR part
574.

Description: 12 CFR part 574 contains
filing requirements for change of control
applications. Section 1818(j) of the
Federal Deposit Insurance Act requires
a notice to be filed with OTS when an
insured institution undergoes a change
of control.

Type of Review: Renewal.
Affected Public: Savings Associations.

Estimated Number of Respondents:
29.

Estimated Frequency of Response:
Event-generated.

Estimated Burden Hours per
Response: 34.5 hours.

Estimated Total Burden: 1,000.50
hours.

Clearance Officer: Marilyn K. Burton,
(202) 906-6467, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

OMB Reviewer: Joseph F. Lackey, Jr.,
(202) 395-7316, Office of Management
and Budget, Room 10202, New
Executive Office Building, Washington,
DC 20503.

Dated: October 31, 2002.
Deborah Dakin,
Deputy Chief Counsel, Regulations and
Legislation Division.
[FR Doc. 02—28265 Filed 11-6—02; 8:45 am]
BILLING CODE 6720-01-P

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

Proposed Agency Information
Collection Activities; Comment
Request—Notice of Hiring or
Indemnifying Senior Executive Officers
or Directors

AGENCY: Office of Thrift Supervision
(OTS), Treasury.

ACTION: Notice and request for comment.

SUMMARY: The Department of the
Treasury, as part of its continuing effort
to reduce paperwork and respondent
burden, invites the general public and
other Federal agencies to comment on
proposed and continuing information
collections, as required by the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507. The Office of Thrift
Supervision within the Department of
the Treasury will submit the proposed
information collection requirement
described below to the Office of
Management and Budget (OMB) for
review, as required by the Paperwork
Reduction Act. Today, OTS is soliciting
public comments on the proposal.

DATES: Submit written comments on or
before January 6, 2003.

ADDRESSES: Send comments, referring to
the collection by title of the proposal or
by OMB approval number, to
Information Collection Comments, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552; send a facsimile
transmission to (202) 906—6518; or send
an e-mail to
infocollection.comments@ots.treas.gov.
OTS will post comments and the related
index on the OTS Internet Site at
www.ots.treas.gov. In addition,
interested persons may inspect
comments at the Public Reading Room,
1700 G Street, NW., by appointment. To
make an appointment, call (202) 906—
5922, send an e-mail to
publicinfo@ots.treas.gov, or send a
facsimile transmission to (202) 906—
7755.

FOR FURTHER INFORMATION CONTACT: You
can request additional information
about this proposed information
collection from Nadine Washington,
Information Systems, Administration &
Finance, (202) 906—6706, Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, DC 20552.
SUPPLEMENTARY INFORMATION: OTS may
not conduct or sponsor an information
collection, and respondents are not
required to respond to an information
collection, unless the information
collection displays a currently valid

OMB control number. As part of the
approval process, we invite comments
on the following information collection.

Comments should address one or
more of the following points:

a. Whether the proposed collection of
information is necessary for the proper
performance of the functions of OTS;

b. The accuracy of OTS’s estimate of
the burden of the proposed information
collection;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected;

d. Ways to minimize the burden of the
information collection on respondents,
including through the use information
technology.

We will summarize the comments
that we receive and include them in the
OTS request for OMB approval. All
comments will become a matter of
public record. In this notice, OTS is
soliciting comments concerning the
following information collection.

Title of Proposal: Notice of Hiring or
Indemnifying Senior Executive Officers
or Directors.

OMB Number: 1550-0047.

Form Number: OTS Forms 1624,
1623, and 1606.

Regulation requirement: 12 CFR
545.121(c)(iii).

Description: Congress requires agency
notification and approval for new senior
executive officers and directors of
financial institutions. Forms 1624 and
1623 are used to evaluate the
competence, experience, and integrity of
individuals considered for directorships
and senior executive positions. Form
1606 is an Applicant Certification as to
lack of criminal background.

Type of Review: Renewal.

Affected Public: Savings Associations.

Estimated Number of Respondents:
41.

Estimated Frequency of Response:
Event-generated.

Estimated Burden Hours per
Response: 39.5 hours.

Estimated Total Burden: 1,619.50
hours.

Clearance Officer: Marilyn K. Burton,
(202) 906-6467, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.

OMB Reviewer: Joseph F. Lackey, Jr.,
(202) 395-7316, Office of Management
and Budget, Room 10202, New
Executive Office Building, Washington,
DC 20503.

Dated: October 31, 2002.
Deborah Dakin,
Deputy Chief Counsel, Regulations and
Legislation Division.
[FR Doc. 02—28266 Filed 11-6—02; 8:45 am]
BILLING CODE 6720-01-P
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[OMB Control No. 2900-0458]

Agency Information Collection
Activities Under OMB Review

AGENCY: Veterans Benefits
Administration, Department of Veterans
Affairs.

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C., 3501 et seq.), this notice
announces that the Veterans Benefits
Administration (VBA), Department of
Veterans Affairs, has submitted the
collection of information abstracted
below to the Office of Management and
Budget (OMB) for review and comment.
The PRA submission describes the
nature of the information collection and
its expected cost and burden; it includes
the actual data collection instrument.
DATES: Comments must be submitted on
or before December 9, 2002.

FOR FURTHER INFORMATION CONTACT:
Denise McLamb, Records Management
Service (005E3), Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 273—-8030,
FAX (202) 273-5981 or e-mail:
denise.mclamb@mail.va.gov. Please
refer to “OMB Control No. 2900-0458.”

Send comments and
recommendations concerning any
aspect of the information collection to
VA’s OMB Desk Officer, OMB Human
Resources and Housing Branch, New
Executive Office Building, Room 10235,
Washington, DC 20503 (202) 395-7316.
Please refer to “OMB Control No. 2900—
0458” in any correspondence.
SUPPLEMENTARY INFORMATION:

Title: Certification of School
Attendance or Termination, VA Form
21-8960 and VA Form 21-8960-1.

OMB Control Number: 2900-0458.

Type of Review: Extension of a
currently approved collection.

Abstract: The information collected
on the forms is necessary to determine
continued eligibility for benefits for a
child between the ages of 18 and 23
years old who is attending school.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The Federal Register
Notice with a 60-day comment period
soliciting comments on this collection
of information was published on August
7, 2002, at pages 51323—-51324.

Affected Public: Individuals or
Households.

Estimated Annual Burden: 11,667
hours.

Frequency of Response: Annually.
Estimated Number of Respondents:
70,000.
Dated: October 15, 2002.
By direction of the Secretary.
Ernesto Castro,
Director, Records Management Service.
[FR Doc. 02—28268 Filed 11-6—02; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

[OMB Control No. 2900-0108]

Agency Information Collection
Activities Under OMB Review

AGENCY: Veterans Benefits
Administration, Department of Veterans
Affairs.

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C., 3501 et seq.), this notice
announces that the Veterans Benefits
Administration (VBA), Department of
Veterans Affairs, has submitted the
collection of information abstracted
below to the Office of Management and
Budget (OMB) for review and comment.
The PRA submission describes the
nature of the information collection and
its expected cost and burden; it includes
the actual data collection instrument.

DATES: Comments must be submitted on
or before December 9, 2002.

FOR FURTHER INFORMATION CONTACT:
Denise McLamb, Records Management
Service (005E3), Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 273-8130,
FAX (202) 273-5981 or e-mail:
denise.mclamb@mail.va.gov. Please
refer to “OMB Control No. 2900-0108.”

Send comments and
recommendations concerning any
aspect of the information collection to
VA’s OMB Desk Officer, OMB Human
Resources and Housing Branch, New
Executive Office Building, Room 10235,
Washington, DC 20503 (202) 395-7316.
Please refer to “OMB Control No. 2900—
0108” in any correspondence.

SUPPLEMENTARY INFORMATION:

Title: Report of Income from Property
or Business, VA Form 21-4185.

OMB Control Number: 2900-0108.

Type of Review: Extension of a
currently approved collection.

Abstract: The form is used to derive
net income from property or business.
The information is used to determine
whether the beneficiary is eligible for

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The Federal Register
Notice with a 60-day comment period
soliciting comments on this collection
of information was published on July
30, 2002, at pages 49391—49392.

Affected Public: Individuals or
households.

Estimated Annual Burden: 29,500
hours.

Estimated Average Burden Per
Respondent: 30 minutes.

Frequency of Response: One time.

Estimated Number of Respondents:
59,000.

Dated: October 15, 2002.

By direction of the Secretary.

Ernesto Castro,

Director, Records Management Service.

[FR Doc. 02—28269 Filed 11-6—-02; 8:45 am)]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

[OMB Control No. 2900-0061]

Agency Information Collection
Activities Under OMB Review

AGENCY: Veterans Benefits
Administration, Department of Veterans
Affairs

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C,, 3501 et seq.), this notice
announces that the Veterans Benefits
Administration (VBA), Department of
Veterans Affairs, has submitted the
collection of information abstracted
below to the Office of Management and
Budget (OMB) for review and comment.
The PRA submission describes the
nature of the information collection and
its expected cost and burden; it includes
the actual data collection instrument.
DATES: Comments must be submitted on
or before December 9, 2002.

FOR FURTHER INFORMATION CONTACT:
Denise McLamb, Records Management
Service (005E3), Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 273-8030,
FAX (202) 273-5981 or e-mail:
denise.mclamb@mail.va.gov. Please
refer to “OMB Control No. 2900-0061.”
Send comments and
recommendations concerning any
aspect of the information collection to
VA’s OMB Desk Officer, OMB Human
Resources and Housing Branch, New
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Executive Office Building, Room 10235,
Washington, DC 20503 (202) 395-7316.
Please refer to “OMB Control No. 2900—
0061 in any correspondence.
SUPPLEMENTARY INFORMATION:

Titles: Request for Supplies (Chapter
31—Vocational Rehabilitation), VA
Form 28-1905m.

OMB Control Number: 2900-0061.

Type of Review: Extension of a
currently approved collection.

Abstract: VA Form 28-1905m is used
to request supplies for veterans in
rehabilitation facilities. The official at
the facility providing rehabilitation
services to the veteran completes the
form and certifies that the veteran needs
the supplies for his or her program and
that the veteran does not have the
requested item in his or her possession.
The veteran also certifies that he or she
is not in possession of any of the
supplies listed on the form.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The Federal Register
Notice with a 60-day comment period
soliciting comments on this collection
of information was published on July
19, 2002, at page 47632.

Affected Public: Not-for-profit
institutions, individuals or households,
business or other for-profit.

Estimated Annual Burden: 1,000
hours.

Estimated Average Burden Per
Respondent: 1 hour.

Frequency of Response: On occasion.

Estimated Number of Respondents:
1,000.

Dated: October 15, 2002.
By direction of the Secretary:
Ernesto Castro,
Director, Records Management Service.
[FR Doc. 02—28270 Filed 11-6—-02; 8:45 am)]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

[OMB Control No. 2900-0548]

Agency Information Collection
Activities Under OMB Review

AGENCY: Board of Veterans’ Appeals,
Department of Veterans Affairs.

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C,, 3501 et seq.), this notice
announces that the Board of Veterans’
Appeals (BVA), Department of Veterans
Affairs, has submitted the collection of
information abstracted below to the

Office of Management and Budget
(OMB) for review and comment. The
PRA submission describes the nature of
the information collection and its
expected cost and burden; it includes
the actual data collection instrument.

DATES: Comments must be submitted on
or before December 9, 2002.

FOR FURTHER INFORMATION CONTACT:
Denise McLamb, Records Management
Service (005E3), Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 273—-8030
or FAX (202) 273-5981 or e-mail:
denise.mclamb@mail.va.gov. Please
refer to “OMB Control No. 2900-0548.”

Send comments and
recommendations concerning any
aspect of the information collection to
VA’s OMB Desk Officer, OMB Human
Resources and Housing Branch, New
Executive Office Building, Room 10235,
Washington, DC 20503 (202) 395-7316.
Please refer to “OMB Control No. 2900—
0548” in any correspondence.

SUPPLEMENTARY INFORMATION:

Title: Generic Clearance for Board of
Veterans’ Appeals Customer Satisfaction
with Hearing Survey, VA Form 0745.

OMB Control Number: 2900-0548.

Type of Review: Reinstatement, with
change, of a previously approved
collection for which approval has
expired.

Abstract: The presiding official at
hearings conducted by the BVA will, at
the conclusion of the proceeding,
present the appellant with a Customer
Satisfaction with Hearing Survey, VA
Form 0745 to complete. The appellant is
informed that participation is voluntary,
anonymous and will have no bearing on
the outcome of the hearing. BVA will
use the information to assess the
effectiveness of current procedures used
in conducting hearings and to develop
better methods of serving veterans.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The Federal Register
Notice with a 60-day comment period
soliciting comments on this collection
of information was published on July
19, 2002 at pages 47631—47632.

Affected Public: Individuals or
households.

Estimated Annual Burden: 600 hours.

Estimated Average Burden Per
Respondent: 6 minutes.

Frequency of Response: One time.

Estimated Number of Respondents:
6,000.

Dated: October 21, 2002.

By direction of the Secretary.
Ernesto Castro,
Director, Records Management Service.
[FR Doc. 02—28271 Filed 11-6—-02; 8:45 am)]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

[OMB Control No. 2900-New]

Agency Information Collection
Activities Under OMB Review

AGENCY: Veterans Benefits
Administration, Department of Veterans
Affairs.

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C,, 3501 et seq.), this notice
announces that the Veterans Benefits
Administration (VBA), Department of
Veterans Affairs, has submitted the
collection of information abstracted
below to the Office of Management and
Budget (OMB) for review and comment.
The PRA submission describes the
nature of the information collection and
its expected cost and burden; it includes
the actual data collection instrument.
DATES: Comments must be submitted on
or before December 9, 2002.
FOR FURTHER INFORMATION CONTACT:
Denise McLamb, Records Management
Service (005E3), Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 273—-8030,
FAX (202) 273-5981 or e-mail:
denise.mclamb@mail.va.gov. Please
refer to “OMB Control No. 2900—-New.”

Send comments and
recommendations concerning any
aspect of the information collection to
VA’s OMB Desk Officer, OMB Human
Resources and Housing Branch, New
Executive Office Building, Room 10235,
Washington, DC 20503 (202) 395-7316.
Please refer to “OMB Control No. 2900—
New”” in any correspondence.
SUPPLEMENTARY INFORMATION:

Title: Questionnaire For Coroners and
Medical Examiners, VA Form 21-0766.

OMB Control Number: 2900-New.

Type of Review: New collection.

Abstract: VA Form 21-0766 is used
by medical examiners and coroners to
help identify unclaimed decedents as
veterans who are entitled to burial
benefits. The information collected is
needed to determine how often medical
examiners and coroners attempt to
verify veteran status, how long records
of decedents are maintained and who
the medical examiners and coroners
contact to verify veteran status.

An agency may not conduct or
sponsor, and a person is not required to
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respond to a collection of information
unless it displays a currently valid OMB
control number. The Federal Register
Notice with a 60-day comment period
soliciting comments on this collection
of information was published on August
14, 2002, at page 53046.

Affected Public: State, Local or Tribal
Government.

Estimated Annual Burden: 525 hours.

Estimated Average Burden Per
Respondent: 10 minutes.

Frequency of Response: On occasion.

Estimated Number of Respondents:
3,158.

Dated: October 15, 2002.

By direction of the Secretary:
Ernesto Castro,
Director, Records Management Service.
[FR Doc. 02-28272 Filed 11-6—-02; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

[OMB Control No. 2900-0107]

Agency Information Collection
Activities Under OMB Review

AGENCY: Veterans Benefits
Administration, Department of Veterans
Affairs.

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C,, 3501 et seq.), this notice
announces that the Veterans Benefits
Administration (VBA), Department of
Veterans Affairs, has submitted the
collection of information abstracted
below to the Office of Management and
Budget (OMB) for review and comment.
The PRA submission describes the
nature of the information collection and
its expected cost and burden; it includes
the actual data collection instrument.
DATES: Comments must be submitted on
or before December 9, 2002.
FOR FURTHER INFORMATION CONTACT:
Denise McLamb, Records Management
Service (005E3), Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 273—-8030,
FAX (202) 273-5981 or e-mail:
denise.mclamb@mail.va.gov. Please
refer to “OMB Control No. 2900-0107.”
Send comments and
recommendations concerning any
aspect of the information collection to
VA’s OMB Desk Officer, OMB Human
Resources and Housing Branch, New
Executive Office Building, Room 10235,
Washington, DC 20503 (202) 395-7316.
Please refer to “OMB Control No. 2900—
0107” in any correspondence.
SUPPLEMENTARY INFORMATION:

Title: Certificate as to Assets, VA
Form 21-4709.

OMB Control Number: 2900-0107.

Type of Review: Extension of a
currently approved collection.

Abstract: VA is required to supervise
benefits paid to fiduciaries on behalf of
beneficiaries who are incompetent or
under legal disability. Supervision
includes a requirement that the
fiduciary account periodically for the
funds he/she has received on behalf of
the beneficiary. VA Form 21-4709 is
used by estate analysts employed by VA
to verify investments in saving bonds
and other securities reported in the
beneficiary’s estate.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The Federal Register
Notice with a 60-day comment period
soliciting comments on this collection
of information was published July 30,
2002, at page 49391.

Affected Public: Individuals or
households, Business or other for-profit,
Not-for-profit institutions, Federal
Government and State, Local or Tribal
Government.

Estimated Annual Burden: 863 hours.

Estimated Average Burden Per
Respondent: 12 minutes.

Frequency of Response: Annually.

Estimated Number of Respondents:
4,316.

Dated: October 15, 2002.
By direction of the Secretary:
Ernesto Castro,
Director, Records Management Service.
[FR Doc. 02-28273 Filed 11-6—-02; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

[OMB Control No. 2900-0399]

Agency Information Collection
Activities Under OMB Review

AGENCY: Veterans Benefits
Administration, Department of Veterans
Affairs.

ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C., 3501 et seq.), this notice
announces that the Veterans Benefits
Administration (VBA), Department of
Veterans Affairs, has submitted the
collection of information abstracted
below to the Office of Management and
Budget (OMB) for review and comment.
The PRA submission describes the
nature of the information collection and

its expected cost and burden; it includes
the actual data collection instrument.

DATES: Comments must be submitted on
or before December 9, 2002.

FOR FURTHER INFORMATION CONTACT:
Denise McLamb, Records Management
Service (005E3), Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 273-8030,
FAX (202) 273-5981 or e-mail:
denise.mclamb@mail.va.gov. Please
refer to “OMB Control No. 2900-0399.”

Send comments and
recommendations concerning any
aspect of the information collection to
VA’s OMB Desk Officer, OMB Human
Resources and Housing Branch, New
Executive Office Building, Room 10235,
Washington, DC 20503 (202) 395-7316.
Please refer to “OMB Control No. 2900—
0399” in any correspondence.

SUPPLEMENTARY INFORMATION:

Title: Student Beneficiary Report—
REPS (Restored Entitlement Program
For Survivors), VA Form 21-8938.

OMB Control Number: 2900-0399

Type of Review: Extension of a
currently approved collection.

Abstract: VA Form 21-8938 is used to
verify that an individual who is
receiving REPS (Restored Entitlement
Program for Survivors) benefits based on
schoolchild status is in fact enrolled
full-time in an approved school and is
otherwise eligible for continued
benefits. The form is released each
March and sent to all student
beneficiaries.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The Federal Register
Notice with a 60-day comment period
soliciting comments on this collection
of information was published on August
23, 2002, at page 54698.

Affected Public: Individuals or
households.

Estimated Annual Burden: 1,767
hours.

Estimated Average Burden Per
Respondent: 20 minutes.

Frequency of Response: Annually.
Estimated Number of Respondents:
5,300.
Dated: October 22, 2002.
By direction of the Secretary:
Ernesto Castro,
Director, Records Management Service.
[FR Doc. 02-28274 Filed 11-6—-02; 8:45 am]
BILLING CODE 8320-01-P
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Federal Register
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Thursday, November 7, 2002

This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed Rule,
and Notice documents. These corrections are
prepared by the Office of the Federal
Register. Agency prepared corrections are
issued as signed documents and appear in
the appropriate document categories
elsewhere in the issue.

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Intent to Prepare a Draft Environmental
Impact Statement for the PCS
Phosphate Mine Continuation, Aurora,
Beaufort County, NC

Correction

In notice document 02—-27720
beginning on page 66386 in the issue of

Thursday, October 31, 2002, make the
following corrections:

1. On page 66386, in the third
column, under the heading FOR FURTHER
INFORMATION CONTACT, in the sixth line,
“DC” should read, “NC”.

2. On page 66387, in the first column,
in the table, in the column “Proposed
impacts”, in number 5., “Scrub-Scrub”
should read, “Scrub-Shrub”.

[FR Doc. C2—27720 Filed 11-6-02; 8:45 am]
BILLING CODE 1505-01-D
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Parts 1000, 1001, 1005, 1006,
1007, 1030, 1032, 1033, 1124,
1126,1131, and 1135

[Docket No. AO-14-A69, et al.: DA—-00-03]

Milk in the Northeast and Other
Marketing Areas; Decision on
Proposed Amendments to Tentative
Marketing Agreement and To Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule; Final Decision.

7 CFR part Marketing area AO Nos.
[N (o] g1 =T T PP R TP TUPPPOPI AO-14-A69.
Appalachian .. AO-388-Al1l.
Florida ....... AO-356-A34.
Southeast ............ AO-366—-A40.
Upper Midwest ... AO-361-A34.
Central ......ccccoe..e. AO-313-A43.
Mideast ..........ccceeeenen. AO-166-A67.
Pacific Northwest ....... AO-368-A27.
Southwest ................... AO-231-A65.
Arizona-Las Vegas AO-271-A35.
R VAT ST] (T o PRSP PPUPRPPPP PPt AO-380-A17.

SUMMARY: This decision adopts revised
product-price formulas for establishing
Class IIT and Class IV milk prices. The
formulas are applicable to all Federal
milk marketing orders. The orders
amended by this decision require
producer approval. Referenda will be
conducted in two markets, and dairy
farmer cooperatives will be polled in the
other nine markets to determine
whether dairy farmers approve the
issuance of the orders as amended.

This final decision differs from the
recommended decision by modifying
the Class I1I and IV formulas to include
farm-to-plant component losses.
Modifications are adopted to the
butterfat price formula, the protein price
formula, the other solids price formula,
and the nonfat milk solids price
formula. Additionally, this decision
converts the Class IIl and IV formula
divisors to multipliers in order to
simplify and promote consistency with
all end-product pricing formulas.

FOR FURTHER INFORMATION CONTACT:
Clifford M. Carman, Associate Deputy
Administrator, USDA/AMS/Dairy
Programs, Order Formulation and
Enforcement Branch, Stop 0231, Room
2968, South Building, 1400
Independence Avenue, Washington, DC
20250-0231, (202) 720-6274, e-mail
address clifford.carman@usda.gov.
SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of

Title 5 of the United States Code and
therefore is excluded from the
requirements of Executive Order 12866.

These proposed amendments have
been reviewed under Executive Order
12988, Civil Justice Reform. This rule is
not intended to have a retroactive effect.
If adopted, this proposed rule will not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
request modification or exemption from
such order by filing with the
Department a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with the
law. A handler is afforded the
opportunity for a hearing on the
petition. After a hearing, the Department
will rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has its
principal place of business, has
jurisdiction in equity to review the
Department’s ruling on the petition,
provided a bill in equity is filed not

later than 20 days after the date of the
entry of the ruling.

Regulatory Flexibility Analysis

This final decision responds to a
Congressional mandate to reconsider the
Class IIT and Class IV pricing formulas
included in the final rule for the
consolidation and reform of Federal
milk orders. The mandate was included
in the Consolidated Appropriations Act,
2000 (Pub. L. 106-113, 115 Stat. 1501).

In accordance with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), the Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities
and has prepared this regulatory
flexibility analysis. When preparing
such analysis an agency shall address:
The reasons, objectives, and legal basis
for the anticipated proposed rule; the
kind and number of small entities
which would be affected; the projected
recordkeeping, reporting, and other
requirements; and federal rules which
may duplicate, overlap, or conflict with
the proposed rule. Finally, any
significant alternatives to the proposal
should be addressed. This regulatory
flexibility analysis considers these
points and the impact of this proposed
regulation on small entities. The legal
basis for this action is discussed in the
preceding section.

The RFA seeks to ensure that, within
the statutory authority of a program, the
regulatory and informational
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requirements are tailored to the size and
nature of small businesses. For the
purpose of the RFA, a dairy farm is
considered a “small business” if it has
an annual gross revenue of less than
$750,000, and a dairy products
manufacturer is a “small business” if it
has fewer than 500 employees. For the
purposes of determining which dairy
farms are “small businesses,” the
$750,000 per year criterion was used to
establish a production guideline of
500,000 pounds per month. Although
this guideline does not factor in
additional monies that may be received
by dairy producers, it should be an
inclusive standard for most “small”
dairy farmers. For purposes of
determining a handler’s size, if the plant
is part of a larger company operating
multiple plants that collectively exceed
the 500-employee limit, the plant will
be considered a large business even if
the local plant has fewer than 500
employees.

USDA has identified as small
businesses approximately 62,240 of the
65,464 dairy producers (farmers) that
have their milk pooled under a Federal
order. Thus, small businesses constitute
approximately 95 percent of the dairy
farmers in the United States. On the
processing side, there are approximately
1,621 plants associated with Federal
orders, and of these plants,
approximately 928 qualify as “small
businesses,” constituting about 57
percent of the total.

During January 2002, there were
approximately 410 fully regulated
handlers (of which 148 were small
businesses), 75 partially regulated
handlers (of which 39 were small
businesses), and 46 producer-handlers
(of which 24 were considered small
businesses) for the purpose of this
regulatory flexibility analysis. In
addition, there were ninety-three
exempt handlers with Class I sales of
less than 150,000 pounds during the
month.

Producer deliveries of milk used in
Class I products (mainly fluid milk
products) totaled 4.085 billion pounds
in January 2002, representing 37.7
percent of total Federal order producer
deliveries. The volume of milk pooled
under Federal orders represents 76
percent of all milk marketed in the U.S.
and is estimated at 78 percent of the
milk of bottling quality (Grade A) sold
in the country. More than 200 million
Americans reside in Federal order
marketing areas, representing
approximately 81 percent of the total
U.S. population (2001).

In order to accomplish the goal of
imposing no additional regulatory
burdens on the industry, a review of the

current reporting requirements was
completed pursuant to the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35). In light of this review, it
was determined that these proposed
amendments would have no impact on
reporting, recordkeeping, or other
compliance requirements because these
would remain identical to the current
Federal order program. No new forms
have been proposed, and no additional
reporting would be necessary.

This proposed rule does not require
additional information collection that
requires clearance by the OMB beyond
the currently approved information
collection. The primary sources of data
used to complete the forms are routinely
used in most business transactions. The
forms require only a minimal amount of
information which can be supplied
without data processing equipment or a
trained statistical staff. Thus, the
information collection and reporting
burden is relatively small. Requiring the
same reports for all handlers does not
significantly disadvantage any handler
that is smaller than the industry
average.

No other burdens are expected to fall
upon the dairy industry as a result of
overlapping Federal rules. This
proposed rulemaking does not
duplicate, overlap or conflict with any
existing Federal rules.

Consideration of Impacts on Small
Businesses

To ensure that small businesses are
not unduly or disproportionately
burdened based on these proposed
amendments, consideration was given
to mitigating negative impacts.

A comment filed in regard to the
tentative final decision by the managing
partner of a large dairy farm argued that
dairy producers selling less than
326,000 pounds of milk per month may
comprise the majority of dairy farms,
but not the majority of milk sold. The
comment further stated that it is not
appropriate to identify one sector and
imply that they are most in need of
protection and preservation.

Under the Regulatory Flexibility Act,
the definition of a “small”” dairy farm
has been redefined from a business
having an annual gross revenue of less
than $500,000 to a business having an
annual gross revenue of less than
$750,000. Therefore, the production
guideline of 326,000 pounds per month
has been increased to 500,000 pounds
per month in identifying “small”’ dairy
farms.

The production guideline of 500,000
pounds per month in identifying
“small” dairy farms is an attempt to
relate a measure of size for which data

is available (pounds of production per
farm) with the criteria specified by the
Small Business Administration (revenue
from sales), for which data is not readily
available to USDA on an individual
farm basis. The Regulatory Flexibility
Analysis does not represent an attempt
to create special privileges for farms
defined as small, but to examine the
regulations to assure that they do not
create a disproportionate burden or
competitive disadvantage for such
farms.

As was stated in the RFA in the
recommended decision, one of the
principal issues considered at the
hearing was the source of price data that
should be used to generate prices for
milk components and, thereby, prices to
be paid to producers. The options
considered were the National
Agricultural Statistics Service (NASS)
surveys of selling prices of
manufactured dairy products, Chicago
Mercantile Exchange (CME) prices, and
producer costs of production. The
recommended decision selected the
NASS-reported prices as the most
appropriate for use in determining
product prices because of the
considerably larger volume of product
represented in those price series than in
the CME price data. Producer cost of
production was not included in the
calculation of prices because assuring
dairy farmers that their costs of
production will be covered addresses
only the milk supply side of the market
and ignores factors underlying demand
or changes in demand for milk and milk
products.

Various proposals to reduce or
increase the levels of the manufacturing
(make) allowances of butter, nonfat dry
milk, cheddar cheese and dry whey
were considered. The present method
adjusted these make allowances from
the levels adopted under Federal order
reform on the basis of data and
testimony contained in the hearing
record. Most of the adjustments are
minimal. Primarily, manufacturing cost
surveys performed by USDA’s Rural
Cooperative Business Service (RBCS)
and the California Department of Food
and Agriculture (CDFA) were used to
determine the most appropriate levels of
make allowance for the products used in
calculating Federal order class prices.

The only other actual collection of
manufacturing cost data for cheddar
cheese and dry whey that was cited in
the hearing record was a survey of
cheddar cheese and dry whey
manufacturing costs arranged for by the
National Cheese Institute (NCI). This
survey was conducted by persons
unfamiliar with the dairy industry
among cheese processors who did not
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testify about the data that they
submitted for the survey and was
entered into the hearing record by a
witness who had no firsthand
knowledge of the data included. As a
result, the NCI survey should be relied
upon to a lesser degree than the two
studies used to determine the cheddar
cheese make allowance. In the case of
the RBCS study, the person who
gathered the data testified about its
collection and what it represented. In
the case of the CDFA-collected data, a
manual detailing the method by which
the data was collected and presented
was made available, and several
witnesses familiar with the survey
testified about it.

In addition, one nonfat dry milk
manufacturer testified to costs of
manufacture that exceeded those of the
two studies by a significant amount,
mostly in the areas of return on
investment and marketing costs. The
data did not include any information
about the pounds of product
manufactured and could not have been
weighted with the data from the two
other studies.

Several proposals to change the factor
reflecting the yield of nonfat dry milk
from nonfat solids in milk would have
increased the nonfat solids price and the
Class IV skim price, but ignored the
need to reflect the generally lower price
and higher manufacturing cost of
buttermilk powder that also must be
considered in calculating the Class IV
nonfat solids price. Testimony and data
in the record were used to determine a
factor more representative of nonfat dry
milk yield and the effect of buttermilk
powder price and cost. The alternatives
to the formula adopted either did not
include consideration of the price, cost,
and volume of buttermilk powder
relative to those of nonfat dry milk or
gave those factors too great an influence.

Proposals were made to reduce the
butter and cheese product prices used in
calculating the butterfat price and the
Class III component prices. The record
of this proceeding continues to support
the use of the product prices adopted in
the final rule in the Federal milk order
reform process as representing
accurately the values of these products.
In the case of adjusting the Grade AA
butter price to reflect the value of Grade
A butter, the record fails to reveal any
source of information for obtaining
current prices for Grade A butter. In the
case of proposals to remove the 3-cent
adjustment between the barrel and 40-
pound block cheese prices, there was no
testimony about the actual difference in
cost between the two types of packaging
that overcame testimony that 3 cents is
the actual cost difference, or any data

that indicates that the customary price
difference is not at least 3 cents.

Proposals to reconsider the class price
relationships in the orders were
considered, although a proposal to use
a weighted average of the Class III and
Class IV prices as a Class I price mover
was not noticed for hearing in this
proceeding. The hearing record supports
the continued relationships between the
Class IV and Class II prices and between
the higher of the manufacturing class
prices and the Class I price.

A proposal that the Class II
differential be changed to negate any
changes in the Class IV price formula
that would affect the current price
relationship between nonfat dry milk
and Class II failed to consider that the
Class II-Class IV price difference
adopted in Federal order reform is based
on the difference in the value of milk
used to make dry milk and the value of
milk used to make Class II products.

Proposals that any increases resulting
from changes to the Class III and Class
IV price formulas not be allowed to
result in increases in Class I prices did
not address the rationale for the current
Class I price differentials above the
manufacturing price levels for the
purpose of obtaining an adequate
supEIy of milk for fluid (drinking) use.

The changes to the Class III and Class
IV price formulas included in the
recommended decision would have had
no special impact on small handler
entities. All handlers manufacturing
dairy products from milk classified as
Class III or Class IV would remain
subject to the same minimum prices
regardless of the size of their operations.
Such handlers would also be subject to
the same minimum prices to be paid to
producers. These features of minimum
pricing are required by the Agricultural
Marketing Agreement Act and should
not raise barriers to the ability of small
handlers to compete in the marketplace.
It is similarly expected that small
producers would not experience any
particular disadvantage to larger
producers as a result of any of the
proposed amendments.

An analysis was performed on the
effects of the alternatives selected and is
summarized below.

Final Decision Analysis

In order to assess the impact of
changes in Federal order milk pricing
formulas, the Department conducted an
economic analysis. While the primary
purpose of this decision is to amend the
product pricing formulas used to price
milk regulated under Federal milk
marketing orders and classified as either
Class III or Class IV milk, these product
price formulas also affect the prices of

regulated milk classified as Class I and
Class II.

The modifications in this decision are
analyzed simultaneously as a change
from the set of Court-ordered formulas
as implemented in January 2001. This
analysis focuses on impacts on milk
marketed under Federal milk marketing
orders. Milk marketed in California,
milk marketed under other state
regulations, and unregulated milk are
treated separately.

Scope of Analysis

Impacts are measured as changes from
the model baseline as adapted from the
USDA baseline developed in June 2002
for the mid-session budget review. The
baseline projections are a Departmental
consensus on a long-run scenario for the
agricultural sector. Included is a
national, annual projection of the
supply-demand-price situation for milk.
The mid-term review reflects the
provisions of the Farm Security and
Rural Investment Act of 2002. Baseline
assumptions for dairy are: (1) The price
support program will extend through
December 31, 2007, supporting the price
of milk (3.67 percent butterfat) at $9.90;
(2) the Dairy Export Incentive Program
will continue to be utilized; (3) the
Federal Milk Marketing Order Program
will continue as reformed on January 1,
2000, as modified by the Select, et al. vs.
Veneman decision in January 2001, and
(4) the National Dairy Market Loss
Program will make payments to dairy
farmers when the Class I price in Boston
is less than $16.94 per cwt.

In the model the U.S. is divided into
14 milk marketing regions, 11 that
generally correspond to the Federal
order areas, California, other West, and
Alaska-Hawaii. The 11 Federal orders
share of the U.S. milk marketings is
about 70 percent. About 83 percent of
all fluid milk and about 65 percent of all
manufactured milk is marketed under
Federal order regulations. Given the
prominence of Federal order
marketings, prices paid for both fluid
and manufactured milk outside of the
order system are generally aligned with
prices paid in the Federal order system.
California stands out as the state with
the highest production and has its own
set of comprehensive market regulations
similar to the Federal order system.
California milk marketings are estimated
as a function of the California pool
price. Milk marketed through the
Federal order system is the predominant
subset of milk marketings in the United
States. Fluid grade milk prices for the 11
Federal order regions are estimated as
functions of Federal order minimum
prices and dairy product prices. The
regional all-milk prices, which are used



Federal Register/Vol.

67, No. 216/ Thursday, November 7,

2002 /Proposed Rules 67909

in the regional milk supply responses,
are in turn estimated from the regional
fluid grade milk price and the national
dairy product prices.

Demands for fluid milk and
manufactured dairy products are
functions of per capita consumption and
population. Per capita consumption for
the major milk and dairy products are
estimated as functions of own prices,
substitute prices, and income. Retail
and wholesale margins are assumed
unchanged from the baseline. The
regional demands for fluid milk and soft
manufactured products are satisfied first
by the eligible supply of milk. The milk
supply for manufacturing hard products
is the volume of milk marketings
remaining after satisfying the volumes
demanded for fluid and soft
manufactured products. Milk is
manufactured into cheese or butter/
nonfat dry milk according to returns to
manufacturing in each class. Wholesale
prices for cheese, butter, nonfat dry
milk, and dry whey reflect national
supply and demand for these products.
These prices underlie the Federal order
pricing system.

Summary of Results

The impacts of the changes to the
Class III and Class IV formulas that are
adopted in this decision are
summarized using annualized five-year,
2003-2007, average changes from the
model baseline. The results presented
for the Federal order system are in the
context of the larger U.S. market. In
particular, the Federal order price
formulas use national manufactured
dairy product prices.

The formula changes increase the
protein prices and reduce the prices for
butterfat and nonfat solids. The results
are higher Class III prices, lower Class
IV and Class II prices, and lower Class
I prices. The advanced Class I base price
is the higher of the Class III or Class IV
advance pricing factors. The Class I base
price is the Class IV price in all years
of the analytical period for the baseline,
while Class III becomes the Class I base
price in 2003 through 2005 under this
decision. The Class I price falls in 2003,
2006 and 2007. The resulting increases
in Class I and Class II demand for nonfat
and fat solids, sufficiently absorbs
production increases to very slightly
increase cheese and butter prices and
only slightly decrease nonfat dry milk
prices.

Producers. Over the five-year period,
the Federal order minimum Class price
for milk at test increases about $0.06 per
hundredweight. The average fluid grade
price for Federal order regions, which
includes premiums, increases by about
$0.03 per hundredweight. Federal order

marketings increase by an average 58
million pounds annually due to the
production increase in response to
higher producer prices. Federal order
milk cash receipts increase by an
average $47.2 million annually (0.28
percent) from baseline receipts of
$16,729 million.

The distribution of the 2003-2007
annual average changes in the Federal
order minimum blend prices across the
11 orders range from (-)$0.05 to
(+)$0.08 per hundredweight, reflecting
declines in premiums associated with
Class III milk. Estimates of annual
average price and quantity changes by
order are provided in the economic
analysis for this decision.

The five-year annual average U.S. all-
milk price increases by $0.03 per
hundredweight over the baseline. U.S.
milk marketings increase by an average
73 million pounds annually (0.04
percent), yielding an average cash
receipts increase of $67.2 million
annually (0.29 percent) from average
baseline receipts of $23,535 million.

Milk Manufacturers and Processors.
Annual Class IV and Class II skim milk
prices decline each year for an average
of $0.07 per hundredweight (1.0
percent) for the 2003—-2007 period. This
decline results from changing the
conversion factor for nonfat dry milk to
nonfat solids from 1.0 to 0.99. The
minimum butterfat prices decline from
baseline levels by an average of 2.1
cents per pound. This decline is the
result of recognizing farm-to-plant
losses of milk which reduce the yield
factor from the equivalent of 1.22
pounds of butter per pound of butterfat
to 1.20. The Class IV price at test (about
8.45 percent butterfat) declines by an
average of $0.26 per hundredweight,
and the Class II price at test (7.92
percent butterfat) declines by an average
$0.23 per hundredweight over 2003—
2007.

The annual average Class III price
increase at test (3.52 percent butterfat) is
about $0.23 over baseline (1.9 percent),
increasing steadily from $0.15 in 2003
to $0.34 in 2007. The increase is the
result of the protein price increase of
$0.14 per pound, ranging from $0.10 to
$0.18 per pound. The increase in the
protein price is the result of reducing
the impact of the butterfat price on the
protein price. The butterfat price effect
is reduced by multiplying the butterfat
price by 0.90, reflecting a 90 percent
butterfat retention rate in the cheese,
and replacing the 1.28 factor with 1.17
reflecting the butterfat to protein ratio of
milk standardized at 3.5 percent
butterfat and 2.99 percent protein.

The Class I base price shifts from the
Class IV to the Class III price in 2003—

05. The Class I skim milk price
increases over baseline levels on average
by nearly $0.04 cents per
hundredweight, ranging from increases
of about 18 cents in 2004-05 to declines
of about 7 cents in 2006—07. The Class

I price at test (about 2 percent butterfat)
declines by an average $0.01 per
hundredweight from the baseline, and is
similar to the skim milk price change
pattern, ranging from 13-cent increases
to 12-cent declines.

Consumers. The expected $0.01 per
hundredweight decrease in the
minimum Class I price for 2003-2007
results in an average $0.001 decrease in
the price per gallon of fluid milk for
consumers. Annual consumer costs for
fluid milk over 2003—-2007 are estimated
to decrease on average by about $3.25
million in the Federal order system and
by $4.1 million in the U.S.

The price for manufactured dairy
products are estimated to increase over
baseline by an average $0.004 per pound
for butter and $0.001 per pound of
cheese. Average annual consumer
expenditures over the five-year period
are estimated to increase over baseline
levels by $5.6 million on butter, and by
$4.1 million on American cheese.

A complete Economic Analysis for the
Final Decision on Class III and Class IV
Price Formulas is available upon request
from Howard McDowell, Senior
Economist, USDA/AMS/Dairy
Programs, Office of the Chief Economist,
Room 2753, South Building, U.S.
Department of Agriculture, Washington,
DC 20250, (202) 720-7091, e-mail
address howard.mcdowell@usda.gov.

Civil Rights Impact Statement

This final decision is based on the
record of a public hearing held May 8—
12, 2000, in Alexandria, Virginia, in
response to a mandate from Congress
included in the Consolidated
Appropriations Act, 2000, that required
the Secretary of Agriculture to conduct
a formal rulemaking proceeding to
reconsider the Class III and Class IV
milk pricing formulas included in the
final rule for the consolidation and
reform of Federal milk orders. The
consolidated orders were implemented
on January 1, 2000. A tentative final
decision on the issues considered at the
hearing was issued November 29, 2000
(65 FR 76832), and an interim final
order (65 FR 82832) became effective
January 1, 2001. A preliminary
injunction enjoining portions of the
interim final order was granted in the
U.S. District Court for the District of
Columbia on January 31, 2001.

Pursuant to Departmental Regulation
(DR) 4300—4, a comprehensive Givil
Rights Impact Analysis (CRIA) was
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conducted and published with the final
decision on Federal milk order
consolidation and reform. That CRIA
included descriptions of (1) the purpose
of performing a CRIA; (2) the civil rights
policy of the U.S. Department of
Agriculture; and (3) basics of the
Federal milk marketing order program
to provide background information.
Also included in that CRIA was a
detailed presentation of the
characteristics of the dairy producer and
general populations located within the
former and current marketing areas.

The conclusion of that analysis
disclosed no potential for affecting dairy
farmers in protected groups differently
than the general population of dairy
farmers. All producers, regardless of
race, national origin, or disability, who
choose to deliver milk to handlers
regulated under a Federal order will
receive the minimum blend price.
Federal orders provide the same
assurance for all producers, without
regard to sex, race, origin, or disability.
The value of all milk delivered to
handlers competing for sales within a
defined marketing area is divided
equally among all producers delivering
milk to those handlers.

The issues addressed at the May 2000
hearing are issues that were addressed
as part of Federal milk order
consolidation and reform. Establishing
representative make allowances in the
formulas that price milk used in Class
III and Class IV dairy products is an
issue that affects the obligations of
handlers of those products to the
Federal milk order pool, and similarly
the pool obligations of Class I and Class
II handlers. The decision should result
in no differential benefits in dividing
the pool among all producers delivering
milk to those regulated handlers.
Therefore, USDA sees no potential for
affecting dairy farmers in protected
groups differently than the general
population of dairy farmers.

Decisions on proposals to amend
Federal milk marketing orders must be
based on testimony and evidence
presented on the record of the
proceeding. The hearing notice in this
proceeding invited interested persons to
address any possible civil rights impact
of the proposals being considered in
testimony at the hearing. No such
testimony was received.

Copies of the GCivil Rights Impact
Analysis done for the final decision on
Federal milk order consolidation and
reform can be obtained from AMS Dairy
Programs at (202) 720-4392; any Milk
Market Administrator office; or via the
Internet at: http://www.ams.usda.gov/
dairy/.

Prior documents in this proceeding:

Notice of Hearing: Issued April 6,
2000; published April 14, 2000 (65 FR
20094).

Tentative Final Decision: Issued
November 29, 2000; published
December 7, 2000 (65 FR 76832).

Interim Final Rule: Issued December
21, 2000; published December 28, 2000
(65 FR 82832).

Recommended Decision: Issued
October 19, 2001; published October 25,
2001 (66 FR 54064).

Extension of Time: Issued November
26, 2001; published November 29, 2001
(66 FR 59546).

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this final
decision with respect to proposed
amendments to the tentative marketing
agreements and orders regulating the
handling of milk in the Northeast and
other marketing areas. This notice is
issued pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et
seq.), and the applicable rules of
practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR part 900).

The Hearing Notice specifically
invited interested persons to present
evidence concerning the probable
regulatory and informational impact of
the proposals on small businesses. To
the extent that this issue was raised, it
is considered in the following findings
and conclusions.

This final decision responds to a
Congressional mandate to reconsider the
Class Il and Class IV pricing formulas
included in the final rule for the
consolidation and reform of Federal
milk orders. The mandate was included
in the Consolidated Appropriations Act,
2000 (Pub. L. 106-113, 115 Stat. 1501).
The findings and conclusions set forth
below are based on the record of a
public hearing to consider proposals
submitted by the industry to change the
pricing formulas in the marketing
agreements and the orders regulating the
handling of milk in the Northeast and
ten other marketing areas held in
Alexandria, Virginia, on May 8-12,
2000. Notice of such hearing was issued
on April 6, 2000, and published on
April 14, 2000 (65 FR 20094).

The recommended decision
responded to comments received on the
tentative final decision (issued
November 29, 2000; 65 FR 76832) on the
above hearing and was consistent with
the injunction issued by the U.S.
District Court for the District of
Columbia on January 31, 2001. This
final decision responds to comments

received on the recommended decision
(issued October 19, 2001; 66 FR 54064).

Material Issues to Class III and IV
Formulas

As instructed by the legislation
requiring this proceeding, the Class III
and IV pricing formulas and all of the
elements of the formulas were re-
considered in developing the tentative
final decision, the recommended
decision, and this final decision.

The material issues on the record of
the hearing relate to:

1. Role of producer costs of
production.

2. Commodity prices (CME vs. NASS).

3. Commodity and component price
issues.

a. General approaches on make
allowances.

b. Class IV butterfat and nonfat solids
prices.

c. Class III butterfat, protein, and
other nonfat solids prices.

d. Effects of changes to Class III and
Class IV price formulas.

4. Class price relationships.

5. Class I price mover.

6. Miscellaneous and conforming
changes.

a. Advance Class I butterfat price.

b. Classification.

c. Distribution of butterfat value to
producers.

d. Inclusion of Class I other source
butterfat in producer butterfat price
computation.

7. Reopening of hearing or issuance of
a final decision.

Summary of Changes to the Interim
Amendments

The recommended decision differed
from the tentative final decision in
several respects and included
summaries of comments submitted on
each of the issues within the discussion
of the issue. The key changes that were
made to the interim order amendments
in the recommended decision were as
follows:

1. In Issue 3c, changes were made to
the formulas for calculating the protein
and other solids prices, and the Class III
butterfat price would be the same as that
calculated for Class IV on the basis of
butter.

2. In Issue 3d, the changes made in
the Class III component price formulas
would result in different effects on Class
III component, skim, and
hundredweight prices.

3. In Issue 6b, the classification of
frozen cream, plastic cream and
anhydrous milkfat would be changed
back to Class III.

4. In Issue 6¢, butterfat values would
be pooled for the purpose of calculating
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producer butterfat prices in the orders
in which producers are not paid on a
component basis. In orders under which
producers are paid on a multiple
component basis, however, the producer
butterfat price would be the same as that
for butterfat used in Classes III and IV.

5. In Issue 6d, the butterfat in other
source milk used in Class I is included
in calculating the producer butterfat
price in marketwide pools that do not
use multiple component pricing, but
would continue to be included in the
producer price differential calculation
in multiple component pricing pools.

6. Issue 7 was changed to explain the
reasons for issuing a recommended
decision at this point in this proceeding,
instead of a final decision.

Summary of Changes to the
Recommended Decision by This Final
Decision

The changes to the recommended
decision formulas by this final decision
are primarily the result of incorporating
a farm-to-plant product loss:

1. In issue 3a, an adjustment to the
component price formula yield factors
to account for farm-to-plant component
losses is added.

2. In issue 3b, changes are made to the
yield factor used for computing both the
nonfat solids price and the Class III and
Class IV butterfat price to reflect farm-
to-plant component losses. In addition,
the yield factor used for computing the
nonfat solids price and the butterfat
price is converted from a divisor to a
multiplier.

3. In issue 3c, the yield factors used
to compute the protein price are
adjusted to account for farm-to-plant
component losses and to reflect a
reevaluation of the quantity of casein
retained in the cheese making process.
The other solids yield factor is adjusted
to account for farm-to-plant component
losses. In addition, the yield factor used
for computing the other solids price is
converted from a divisor to a multiplier.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. Role of Producer Cost of Production

Proposal 29 in the hearing notice
proposed that producers’ costs of
production be incorporated into the
Class III and Class IV pricing formulas.
A number of dairy farmer witnesses
testified that, just as manufacturing
processors are assured that their costs of
processing milk products will be
covered, dairy farmers should also have
some assurance that they will be able to

continue to operate their dairy farms
without losing money. Under the
current system, according to the
National Farmers Union (NFU) witness,
incorporating a make allowance for
processors but not for producers leaves
dairy farmers to bear the entire burden
of changes in supply and demand.

Support for using cost of production
in the Class Il and IV pricing formulas
was reiterated in the comments received
in response to the tentative final
decision issued November 29, 2000, and
the recommended decision of October
25, 2001. The NFU comments expressed
disappointment that no portions of the
milk pricing formulas were based on
producer cost of production. The
American Raw Milk Producers Pricing
Association suggested that the USDA
ignored existing law as written in the
1937 Agricultural Agreement Act,
section 608¢(18). Two dairy farmers also
mentioned their concern about the need
to follow 608c(18). Another dairy farmer
advocated a producer-influenced supply
control/price control system.

Comments filed by the Maine Dairy
Industry Association (MDIA) in
response to the recommended decision
joined in supporting cost of production
as a part of the pricing formulas. They
expressed the opinion that cost of
production should be included because
their producers’ costs are higher than
the price received. The MDIA also
voiced the unfairness of processors’
being assured some ability to offset their
costs through product make allowances
while producers are not able to receive
such adjustment. Comments received
from Schreiber Foods indicated
agreement with the recommended
decision to not use the cost of
production in setting Class prices.

As explained in both the proposed
rule and final decision under Federal
order reform and in the tentative final
decision and the recommended decision
in this proceeding, assuring producers
that their costs of production will be
covered addresses only the milk supply
side of the market and ignores factors
underlying demand or changes in
demand for milk and milk products. As
noted by the Dairy Farmers of America
(DFA) witness, although pricing
proposals incorporating cost of
production have been noticed and
reviewed several times in the last
decade without success, if a sound
mechanical concept could be advanced
that overcomes the objections relative to
supply and demand, it should be
considered.

The proposals by NFU and National
Farmers Organization (NFO) that
advocated adoption of make allowances
that would be adjusted for changes in

indexes reflecting dairy farmers’
production costs are discussed under
Issue 3a, General Approaches on Make
Allowances.

In this final decision, consideration
has again been given to cost of
production proposals. As noted by the
NFO witness, the current pricing system
uses the interaction of supply and
demand for milk products as an indirect
method of meeting the pricing
requirements of the Agricultural
Marketing Agreement Act of 1937 (the
Act) for milk. According to the
recommended decision, the record
contained no new dairy farmer cost of
production data that could be used to
reflect both the supply and demand
sides of the market for dairy products.
The recommended decision continued
to state that there was no evidence in
the record that either USDA’s Economic
Research Service or the CDFA costs of
production had ever been used to price
milk.

The Act stipulates that the price of
feeds, the availability of feeds, and other
economic conditions which affect
market supply and demand for milk and
its products be taken into account in the
determination of milk prices. This
requirement currently is fulfilled by the
Class III and Class IV component price
calculations. If conditions increase
supply costs, the quantity of milk
produced would be reduced due to
lower profit margins. As the milk
supply declines, plants buying
manufacturing milk would pay a higher
price to maintain an adequate supply of
milk to meet their needs. As the
resulting farm profit margins increase,
so should the supply of milk. Likewise,
the reverse would occur if economic
conditions reduce supply costs. The
price of feed is not directly included in
the determination of the price for milk,
but rather is one economic condition
which may cause a situation in which
the price of milk may increase or
decrease. A change in feed prices may
not necessarily result in a change in
milk prices. For instance, if the price of
feed increases but the demand for
cheese declines, the milk price may not
increase since milk plants would need
less milk and therefore would not bid
the price up in response to lower milk
supplies. Also, other economic
conditions could more than offset a
change in feed prices and thus not
necessitate a change in milk prices.

The pricing system, according to the
recommended decision, accounted for
changes in feed costs, feed supplies, and
other economic conditions, as explained
above. The product price formulas
adopted in the recommended decision
would reflect accurately the market
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values of the products made from
producer milk used in manufacturing.
As supply costs increase with a
resulting decline in production,
commodity prices would increase as
manufacturers secure additional milk to
meet their needs. Such increases in
commodity prices would mean higher
prices for milk. The opposite would be
true if supply costs were declining.
Additionally, since Federal order prices
are minimum prices, handlers may
increase their pay prices in response to
changing supply/demand conditions
even when Federal order prices do not
increase.

Additionally, the pricing formulas
contained in the recommended decision
and this final decision are applicable to
handlers, since handlers are the
regulated parties under Federal milk
order regulation. The formulas are used
to establish minimum prices for milk
used in making particular dairy
products, not for determining payments
to dairy farmers.

2. Commodity Prices (CME vs. NASS)

As adopted in the interim final rule in
this proceeding (published on December
28, 2000 (65 FR 82832)), commodity
prices determined by surveys conducted
by USDA'’s National Agricultural
Statistics Service (NASS) continue to be
used in the component price formulas
that replaced the BFP. The
recommended decision proposed no
changes in the source of product price
data. Likewise, this final decision
adopts no changes in the source of
product price data.

Several proposals (1, 5, 10 and 19)
were considered during the current
proceeding that recommended using
prices reported by the Chicago
Mercantile Exchange (CME) instead of
the NASS surveys to determine
commodity prices. Both the CME and
the NASS surveys were supported by
testimony at the hearing and in briefs.
Several comments to the recommended
decision supported continuing to use
the NASS surveys.

The CME is a cash market where
speculators, producers, and processors
can buy and sell products. It is a
mechanism for establishing prices on
which the dairy industry relies. Thus,
many contracts to buy and sell dairy
products are based on CME prices. A
USDA witness testified that he is
unaware of any other indices used to
price cheese in the U.S. According to
several witnesses, cheese and butter
processors generally base their contract
sales on CME prices.

The NASS price survey gathers selling
prices of cheddar cheese, Grade AA
butter, nonfat dry milk, and dry whey

from a number of manufacturers of these
products nationwide. At the time the
proposed rule on Federal order reform
was published (January 30, 1998), the
NASS survey included prices for
cheddar cheese only. This survey began
in March 1997. In September 1998,
before the final decision was published
in April 1999, NASS began surveys of
Grade AA butter prices, dry whey
prices, and nonfat dry milk prices. In
developing these commodity surveys,
input was obtained from the dairy
industry on appropriate types of
products, packaging, and package sizes
to be included for the purpose of
obtaining unbiased representative
prices. A sale is considered to occur
when a transaction is completed, the
product is shipped out, or title transfer
occurs. In addition, all prices are f.o.b.
the processing plant/storage center, with
the processor reporting total volume
sold and total dollars received or price
per pound. NASS Dairy Product Prices
reports wholesale cheddar cheese prices
for both 500-pound barrels and 40-
pound blocks, USDA Grade AA butter,
USDA Extra Grade or USPH Grade A
non-fortified dry milk, and USDA Extra
Grade edible non-hygroscopic dry whey.
A more detailed description of the
surveys can be found in the final
decision of April 2, 1999 (64 FR 16093).

The proponents of proposal 1,
Western States Dairy Producers Trade
Association, et al. (WSDPTA), a group
of several trade associations and
cooperatives, proposed that the NASS
commodity prices for butter, cheese,
and nonfat dry milk that currently are
used for computing the Federal order
component prices be replaced with
prices determined by trading on the
CME. Dry whey was not included in the
proposal because there is no dry whey
cash contract traded on the CME. A
witness from WSDPTA did not oppose
the collection and reporting of NASS
data, but expressed the opinion that
while it serves an important function as
information, it should not be used to
establish prices. The proponents
presented several benefits of using the
CME over the NASS survey for
commodity prices.

Proponents explained that by using
CME prices in the formulas, prices
would be known immediately rather
than a week later when the NASS prices
are published, reflecting more quickly
the supply-demand conditions for dairy
products. The one-week delay is caused
by the time necessary to collect data. A
witness for NFO noted that interested
persons are able to check the CME value
of products on a daily basis and use the
reported prices as a factor in

establishing what they will pay, or what
they will be paid, for cheese.

A witness from WSDPTA went on to
explain that buyers, sellers, and
speculators trade the CME, trying to
obtain a price in their favor, while the
price actually is determined by supply
and demand forces. He described the
rules as fair and the results as
transparent, with participants having a
number of interests. The witness
continued by noting that the CME price
result is instant and results cannot be
altered. In contrast, he stated, NASS
prices are reported by sellers only, who
are not disinterested parties. He argued
that NASS respondents can modify their
numbers or file an initial report after
calculating the price impact of the latest
reports.

The proponents also concluded that
the urging by many hearing participants
that the NASS price series include
mandatory participation and be audited
proves that the NASS series is not
reliable enough to be used as a price—
discovery method.

Finally, the witness from WSDPTA
expressed the view that the NASS price
series would feed on itself and result in
price setting, not price discovery. He
continued by noting that plants and
their buyers will obtain prices one week
and sell the commodity in the following
week at a price derived in large part
from the price obtained in the prior
week. The witness compared the NASS
survey to the CDFA survey of powder
prices which, he claimed, results in a
circular pricing system that is
mathematically incapable of fully
reflecting the top of the market price for
powder because so little of the survey
volume is priced off of the spot market.
Proponents expressed the belief that this
circularity causes prices to remain lower
than they would without it and that
prices would increase more slowly and
decrease more rapidly than would
prices on the CME, causing overall
lower prices for dairy farmers.

In the comments filed on the tentative
final decision, the proponents of
changing from NASS to CME prices
commented only that USDA should
reconsider the use of NASS prices. A
partner/manager of a dairy farm stated
that there is little correlation between
the NASS and wholesale prices, and
questioned the accuracy of NASS survey
numbers. He also stated that block and
barrel cheese is traded only between
manufacturers and that they therefore
have an influence on setting the price,
especially if the percentage of the
product traded is very low. He argued
that a fair price would reflect retail
prices or at least true wholesale price,
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not the value of the last pound of
product produced.

Opponents of changing from NASS to
CME prices to compute component
prices included International Dairy
Foods Association (IDFA), DFA, and
National Milk Producers Federation
(NMPF). Witnesses for these parties
argued that the NASS survey includes
pricing based on a significantly larger
volume of product than does the CME.
In the case of the nonfat dry milk
market, the table of 1999 monthly CME
Cash Markets data from the 1999
Annual Dairy Market Statistics showed
that there were no sales reported for
either extra grade or Grade A in the year
1999.

According to a witness from IDFA, the
volume of cheddar cheese in the NASS
survey is equal to 26.4 percent of all
cheddar cheese production in the U.S.
for the period September 1998 through
February 2000. During the same period,
the CME volume of cheddar cheese
traded represented only 1.7 percent of
U.S. cheddar cheese production. The
witness stated that for the same 18-
month period, the NASS survey
volumes represented 14.4 percent of all
U.S. butter production while CME
trading consisted of only 2.6 percent. He
also noted that switching from the
NASS survey data to the CME data
would result in a change from a very
broad to an extremely thin
representation of actual product
transactions.

Opponents to the proposal to use
CME prices also pointed out that prices
at the CME are Chicago or Midwest
prices based on the delivery location
specification of the contract. Therefore,
they argued, the scope of the reported
prices for cheese, butter, and nonfat dry
milk are not national. A witness for
Kraft noted that reliance on the CME
alone would exclude the substantial and
growing volume of cheese produced in
the western United States (U.S.),
particularly California. A witness for
Northwest Dairy Association suggested
that a transportation credit would need
to be used with CME prices, at least in
the West, to reduce the value of the
CME to a more representative level.
Opponents went on to explain that since
the NASS survey contains data from
plants located all over the United States,
NASS prices represent a national scope
of the prices of each of the particular
commodities.

Several of the comments filed in
response to the tentative final decision
supported use of the NASS price series
to determine product prices.
Furthermore, there were several
comments filed on the recommended
decision and they all supported using

NASS prices. The Michigan Milk
Producers Association (MMPA)
comment noted that NASS “provides
the broadest range of price information
and is representative of the product
prices realized by the dairy industry.”
In response to the recommended
decision, DFA indicated that legislation
enacted subsequent to the
recommended decision improved the
reliability, completeness, and integrity
of the NASS price surveys. On
November 22, 2000, the Dairy Market
Enhancement Act of 2000 was enacted
thereby authorizing mandatory and
verifiable price reporting.

According to the testimony in the
record and a number of the briefs,
cheese and butter sellers and buyers
look to the CME to identify the most
current price levels. As a result, prices
move in response to supply and demand
conditions in the marketplace as
reflected at the CME. Since the
transaction prices of commodities are
based off of the CME, it is difficult to see
how the NASS survey can cause, or
result in, circularity. The NASS prices
reflect the CME prices with a short lag
but are based on a much greater volume,
enhancing the stability of the price
series. Continued use of the NASS price
survey appears to be the best method of
obtaining reliable data about commodity
prices.

As stated in the final decision on
Federal order reform, NASS data
traditionally has been collected via a
survey with voluntary participation.
The price information, like most NASS
data, has not been audited. NASS,
however, applies various statistical
techniques and cross-checking with
other sources to provide the most
reliable information available. The issue
of mandatory and audited NASS data
was not within the scope of the
rulemaking and could not be addressed
on the basis of the hearing record. At the
time of the hearing NASS was not
authorized to conduct such activities.
As noted above, however, the Dairy
Market Enhancement Act of 2000
authorized mandatory and verifiable
price reporting.

3. Commodity and Component Price
Issues

a. General Approaches on Make
Allowances

Make Allowances. Changes to the
make allowances for each of the product
formulas used in calculating component
prices were proposed and discussed at
length during this proceeding. Except in
the case of dry whey, make allowances
adopted in the component price
formulas in the recommended decision

were calculated using a weighted
average of the most recent California
Department of Food and Agriculture
(CDFA) study and the Rural Business
Cooperative Service (RBCS) study. A
marketing cost of $0.0015 per pound is
added to both the CDFA costs and the
RBCS costs, and the CDFA value for
return on investment is used to adjust
the RBCS cost. This is generally the
same approach used to determine the
appropriate make allowances under
Federal order reform, and results in
values that differ little from the
formulas adopted at that time.

For the calculation of the Class III
“other nonfat solids” price, neither the
CDFA nor RBCS studies included
information on the cost of making dry
whey. The tentative final decision
determined that the make allowance for
dry whey should remain the same as
that for nonfat dry milk. However, the
results of a survey conducted for this
proceeding under the auspices of IDFA
were included in the recommended
decision to determine the make
allowance for dry whey.

A number of the proposals considered
in this proceeding would change the
manufacturing, or make, allowances
adopted for the pricing formulas under
Federal order reform. There was
considerable testimony on the
appropriate factors to be considered in
establishing make allowances, and
several sources of data were cited as the
most accurate to use for such a purpose.

Two surveys of product
manufacturing costs that were averaged
for use in calculating make allowances
under Federal order reform were the
CDFA study, which is done annually
and includes nearly 100 percent of dairy
products manufactured in California,
and the RBCS study, which is
conducted annually by USDA as an in-
plant benchmark study for participating
cooperative associations. These two
surveys had both been updated since
earlier versions had been used in
determining the manufacturing
allowances used in the component
pricing formulas adopted under Federal
order reform. In addition, the National
Cheese Institute (NCI), an affiliate of
International Dairy Foods Association
(IDFA), contracted with a third party to
conduct a survey of the costs of
manufacturing cheese and whey powder
for use in this proceeding.

A witness for National Milk Producers
Federation (NMPF) stated that make
allowances should reflect the costs
incurred by average plants
manufacturing the particular dairy
product used in the component/Class
price formulas: butter, nonfat dry milk,
cheese, and dry whey. The witness went
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on to explain that the procedure used by
the Department for determining the
make allowances under Federal order
reform, using an average of the CDFA
cost of production studies and the RBCS
study, was sound and that the same
procedure should be used as a result of
this hearing, using the updated data
from both surveys. In calculating an
appropriate make allowance, the
witness supported the addition of a
marketing cost of $0.0015 per pound to
both the CDFA costs and the RBCS
costs, as under Federal order reform,
and the CDFA value for return on
investment used to adjust the RBCS
costs under Federal order reform. The
witness explained that both of these
factors should be included as they are
legitimate and necessary costs incurred
in operating manufacturing plants. The
witness for IDFA supported inclusion of
the CDFA cost studies in the
computation of the make allowance;
however, the witness stated that the
appropriate procedure for computing
the make allowance for cheese was to
compute a weighted average of the
CDFA cost studies and the NCI survey.
The witness explained that the RBCS
study does not include all the necessary
costs that must be recovered in the make
allowance and that the NCI survey is
needed to determine what the
additional cost values should be. The
costs that the IDFA witness pointed
out—those which are not included in
the RBCS survey but which are included
in the NCI survey—are general plant
administrative costs, such as the plant
manager’s salary and corporate
overhead, return on investment or
capital costs, and marketing costs.

The IDFA representative testified that
the danger inherent in regulated prices
is setting the manufacturing allowance
at a level too low to assure that
manufacturers will be able to recover
their costs of manufacturing finished
products and to have the money needed
to invest in new plants. The witness
pointed out that an inadequate make
allowance would force manufacturers
either to move to areas that do not have
regulated pricing or go out of business.
At the very least, the witness explained,
the manufacturers would not invest in
new plants and equipment, which in the
long run would cause a decline in the
productivity of the dairy industry. A
number of briefs filed on the basis of the
hearing transcript emphasized the
importance of covering all handlers’
costs of manufacturing and not just
average costs.

The IDFA witness explained that if
make allowances are established at too
low a level, proprietary plants are
placed at a competitive disadvantage

relative to cooperative-owned plants.
The witness explained that since
cooperatives do not have to pay their
producers the minimum order price, as
proprietary plants are required to do,
cooperative plants can reduce the prices
paid to member producers to make up
the difference in cost.

The IDFA witness explained further
that the problem with a make allowance
established below the amount needed to
cover plant costs occurs because the
plant sells the finished product at the
same price that is used in the formula
for establishing the minimum price the
plant must pay for the raw material
(milk). The manufacturing allowances
are the only place the plant has the
opportunity to cover its costs, and those
allowances are fixed in the formula that
determines the raw material price.

The witness for IDFA asserted that
there is very little risk in setting a make
allowance too high. He explained that if
the make allowance is established at a
level above plant costs, the additional
revenue stream will be corrected
through market forces by requiring the
plant operators to pay competitive over-
order premiums to milk suppliers to
obtain an adequate supply of milk.

A witness for WSDPTA explained that
the most important part of determining
a manufacturing allowance is to pick a
method and stick with that method. The
witness testified that the appropriate
method is to use the results of the RBCS
study with adjustments to include
factors for marketing costs and for
capital costs. The witness pointed out
that use of the RBCS study is
appropriate because the study is
voluntary and represents the costs of
making the particular commodities, and
the plants are geographically widely
dispersed. The WSDPTA witness stated
that including the results of the CDFA
study in the computation of the make
allowance for pricing Federal order milk
is inappropriate since there is no logical
reason for considering the
manufacturing costs of plants that do
not procure any of the milk that would
be priced using those costs.

Witnesses testifying on behalf of NFU
and NFO both supported the concept of
variable make allowances, in which
changes in dairy farmer production cost
indexes would be used to adjust handler
make allowances. The NFU proposal
would use an average national cost of
production, presumably as published by
USDA’s Economic Research Service,
and the NFO proposal would use the
CDFA milk production cost index. The
witnesses supported such an approach
as a means of addressing the problem of
manufacturers being insulated from

changes in supply and demand by their
fixed make allowances.

The NFU and NFO witnesses
explained that a fixed make allowance,
as contained in the current pricing
system, does not vary with market
conditions and creates a situation in
which manufacturers will not respond
to market signals since the
manufacturers will receive a profit no
matter what the supply and demand is
for the finished products. The witnesses
testified that as long as the make
allowance allows manufacturers a
sufficient return, the manufacturers will
continue to produce the finished
product even if there is limited demand
for the product, thus resulting in a
continued low price paid to producers
for their milk. As a result, they argued,
producers are left to bear the burden of
changes in supply and demand. The
NFO witness characterized a variable
make allowance tied to the cost of
producing milk as a market-oriented
system.

The NFU witness described the
California milk pricing system, in which
manufacturers’ production costs are
covered through the make allowance, as
an example of the problems
encountered by producers with the use
of product price formulas incorporating
make allowances. He testified that
California continues to produce a large
quantity of lower-valued products
because the pricing system makes the
manufacturer immune to the supply of
and demand for the products. The
witness blamed the California make
allowance system for the traditionally
low milk prices in California that, he
claimed, result in expansion of dairy
herds to make up for reduced cash flow.
The witness predicted that if the Federal
order system follows the same pricing
path, the same production patterns as
witnessed in California would follow in
the rest of the United States.

In comments filed in response to the
tentative final decision, NFU stated that
producers, as 