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50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. NM239; Special Conditions No.
25-223-SC

Special Conditions: Embraer Model
170-100 and 170-200 Airplanes; High-
Intensity Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Embraer Model 170-100
and 170-200 airplanes. These airplanes
will have novel or unusual design
features when compared to the state of
technology envisioned in the
airworthiness standards for transport
category airplanes. The airplane design
includes an electronic flight control
system as well as advanced avionics for
the display and control of critical
airplane functions. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for the protection of these systems from
the effects of high-intensity radiated
fields (HIRF). These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
Additional special conditions will be
issued for other novel or unusual design
features of Embraer Model 170-100 and
170-200 airplanes.

DATES: The effective date of these
special conditions is November 1, 2002.
Comments must be received on or
before December 13, 2002.

ADDRESSES: Comments on these special
conditions may be mailed in duplicate
to: Federal Aviation Administration,
Transport Airplane Directorate,

Attention: Rules Docket (ANM-113),
Docket No. NM239, 1601 Lind Avenue
SW., Renton, Washington 98055—4056;
or delivered in duplicate to the
Transport Airplane Directorate at the
above address. All comments must be
marked: Docket No. NM239. Comments
may be inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT: Tom
Groves, FAA, International Branch,
ANM-116, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056;
telephone (425) 227-1503; facsimile
(425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that notice
and opportunity for prior public
comment hereon is unnecessary as the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance;
however, the FAA invites interested
persons to participate in this rulemaking
by submitting such written comments,
data, or views, as they may desire. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
The docket is available for public
inspection before and after the comment
closing date. If you wish to review the
docket in person, go to the address in
the ADDRESSES section of this preamble
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions in
light of the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on these

special conditions, include with your
comments a pre-addressed, stamped
postcard on which the docket number
appears. We will stamp the date on the
postcard and mail it back to you.

Background

On May 20, 1999, Embraer applied for
a type certificate for its new Model 170
airplane. Two basic versions of the
Model 170 are included in the
application. The Model 170-100
airplane is a 69-78 passenger twin-
engine regional jet with a maximum
takeoff weight of 81,240 pounds. The
Model 170-200 is a lengthened fuselage
derivative of the 170—100. Passenger
capacity for the Model 170-200 is
increased to 86, and maximum takeoff
weight is increased to 85,960 pounds.
Embraer Model 170-100 and 170-200
airplanes will include an electronic
flight control system as well as
advanced avionics for the display and
control of critical airplane functions.
These systems may be vulnerable to
high-intensity radiated fields (HIRF)
external to the airplane.

Type Certification Basis

Under the provisions of 14 CFR 21.17,
Embraer must show that Model 170-100
and 170-200 airplanes meet the
applicable provisions of 14 CFR part 25,
as amended by Amendments 25—-1
through 25-98.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for Embraer Model 170-100
and 170-200 airplanes because of a
novel or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16.

In addition to the applicable
airworthiness regulations and special
conditions, Embraer Model 170-100 and
170-200 airplanes must comply with
the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36, and the FAA must issue a
finding of regulatory adequacy pursuant
to §611 of Pub. L. 93-574, the “Noise
Control Act of 1972.”

Special conditions, as defined in 14
CFR 11.19, are issued in accordance
with § 11.38, and become part of the
airplane’s type certification basis in
accordance with §21.101(b)(2),
Amendment 21-69, effective September
16, 1991.
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Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1),
Amendment 21-69, effective September
16, 1991.

Novel or Unusual Design Features

As noted earlier, Embraer Model 170-
100 and 170-200 airplanes will include
an electronic flight control system as
well as advanced avionics for the
display and control of critical airplane
functions. These systems may be
vulnerable to high-intensity radiated
fields (HIRF) external to the airplane.
The current airworthiness standards of
part 25 do not contain adequate or
appropriate safety standards that
address the protection of this equipment
from the adverse effects of HIRF.
Accordingly, these systems are
considered to be novel or unusual
design features.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive avionics/
electronics and electrical systems to
command and control airplanes have
made it necessary to provide adequate
protection.

To ensure that a level of safety is
achieved that is equivalent to that
intended by the regulations
incorporated by reference, special
conditions are needed for the Embraer
Model 170-100 and 170-200 airplanes.
These special conditions require that
avionics/electronics and electrical
systems that perform critical functions
be designed and installed to preclude
component damage and interruption of
function due to both the direct and
indirect effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground-based
transmitters and the advent of space and
satellite communications coupled with
electronic command and control of the
airplane, the immunity of critical
avionics/electronics and electrical
systems to HIRF must be established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown in
accordance with either paragraph 1 OR
2 below:

1. A minimum threat of 100 volts rms
(root-mean-square) per meter electric
field strength from 10 KHz to 18 GHz.

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the field strengths indicated in the table
below for the frequency ranges
indicated. Both peak and average field
strength components from the table are
to be demonstrated.

Field strength
Frequency (volts per meter)

Peak Average
10 kHz-100kHz ........ 50 50
100 kHz-500 kHz ..... 50 50
500 kHz-2 MHz ........ 50 50
2 MHz 2-30 MHz ..... 100 100
30 MHz-70 MHz ....... 50 50
70 MHz-100 MHz ..... 50 50
100 MHz-200 MHz ... 100 100
200 MHz—400 MHz ... 100 100
400 MHz-700 MHz ... 700 50
700 MHz-1 GHz ....... 700 100
1 GHz-2 GHz ........... 2000 200
2 GHz-4 GHz ........... 3000 200
4 GHz-6 GHz ........... 3000 200
6 GHz-8 GHz ........... 1000 200
8 GHz-12 GHz ......... 3000 300
12 GHz-18 GHz ....... 2000 200
18 GHz-40 GHz ....... 600 200

The field strengths are expressed in terms
of peak of the root-mean-square (rms) over
the complete modulation period.

The threat levels identified above are
the result of an FAA review of existing
studies on the subject of HIRF, in light
of the ongoing work of the
Electromagnetic Effects Harmonization
Working Group of the Aviation
Rulemaking Advisory Committee.

Applicability

As discussed above, these special
conditions are applicable to the Embraer
Model 170-100 and 170-200 airplanes.

Should Embraer apply at a later date for
a change to the type certificate to

include another model incorporating the
same novel or unusual design feature,
these special conditions would apply to
that model as well, under the provisions
of §21.101(a)(2), Amendment 21-69,
effective September 16, 1991.

Conclusion

This action affects only certain novel
or unusual design features of the
Embraer Model 170-100 and 170-200
airplanes. It is not a rule of general
applicability, and it affects only the
applicant which applied to the FAA for
approval of these features on the
airplane.

The substance of these special
conditions has been subjected to the
notice and comment procedure in
several prior instances and has been
derived without substantive change
from those previously issued. The FAA
has determined that prior public notice
and comment are unnecessary, and that
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Embraer Model
170-100 and 170-200 airplanes.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated
fields.

2. For the purpose of these special
conditions, the following definition
applies:

Critical Functions: Functions whose
failure would contribute to or cause a
failure condition that would prevent the
continued safe flight and landing of the
airplane.



Federal Register/Vol.

67, No. 219/ Wednesday, November 13, 2002/Rules and Regulations

68755

Issued in Renton, Washington, on
November 1, 2002.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 02—28824 Filed 11-12—02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-265-AD; Amendment
39-12945; AD 2002-23-01]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace LP Model Galaxy and
Gulfstream 200 Airplanes

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Gulfstream
Aerospace LP Model Galaxy and
Gulfstream 200 airplanes. This action
requires a one-time inspection for
evidence of damage to the forward
engine cross spar assembly; and repair
if necessary. This action is necessary to
detect and correct damage to the
forward engine cross spar assembly,
which could result in reduced structural
integrity of the forward engine cross
spar assembly. This action is intended
to address the identified unsafe
condition.

DATES: Effective November 29, 2002.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
29, 2002.

Comments for inclusion in the Rules
Docket must be received on or before
December 13, 2002.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM—
265—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via fax or the Internet must contain

“Docket No. 2002-NM-265—-AD”’ in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
this AD may be obtained from
Gulfstream Aerospace Corporation, P.O.
Box 2206, Mail Station D25, Savannah,
Georgia 31402. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The Civil
Aviation Administration of Israel
(CAAI), which is the airworthiness
authority for Israel, recently notified the
FAA that an unsafe condition may exist
on certain Gulfstream Model Galaxy and
Gulfstream 200 airplanes. The CAAI
advises that, during the installation of
the mounting brackets for the baggage
compartment liner, damage occurred to
the upper beam cap of the forward
engine cross spar assembly, located at
fuselage station 582.00. The damage
may have been a result of drill runs,
and, if not corrected, could result in
reduced structural integrity of the
forward engine cross spar assembly.

Explanation of Relevant Service
Information

Gulfstream has issued Gulfstream 200
Service Bulletin 200-53-128, dated
September 18, 2002, including a Service
Reply Card, which describes procedures
for performing a one-time detailed
inspection for evidence of damage (i.e.,
drill marks) to the forward engine cross
spar assembly at fuselage station 582.00;
and contacting the airplane
manufacturer for repair instructions, if
necessary. The service bulletin
recommends that operators submit a
report verifying completion of the
actions. Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition. The CAAI
classified this service bulletin as
mandatory and issued Israeli
airworthiness directive 53—-02—-08-08,
dated September 10, 2002, in order to
assure the continued airworthiness of
these airplanes in Israel.

FAA’s Conclusions

These airplane models are
manufactured in Israel and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAAI has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAAL
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD requires accomplishment
of the actions specified in the service
bulletin described previously, except as
discussed below.

Differences Between This AD and
Service Bulletin/Foreign Airworthiness
Directive

This AD differs from the parallel
Israeli airworthiness directive and
Gulfstream 200 service bulletin in that,
if damage is found to the forward engine
cross spar assembly, and repair is
necessary, the repair must be
accomplished prior to further flight. The
service bulletin and the Israeli
airworthiness directive allow the repair
to be accomplished after an additional
2 flight cycles, not to exceed 10 flight
hours. The FAA has determined that,
because of the safety implications and
consequences associated with this type
of damage, any damage on the affected
airplanes must be repaired prior to
further flight. This difference has been
coordinated with the CAAL

Clarification of Repair Information in
Service Bulletin

Operators should note that, although
the service bulletin specifies that the
manufacturer may be contacted for
disposition of repair methods, this AD
requires that the repair be accomplished
in accordance with a method approved
by the FAA or the CAAI (or its delegated
agent).

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
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cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM—-265-AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is

determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action”” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2002-23-01 Gulfstream Aerospace LP
(Formerly Israel Aircraft Industries,
Ltd.): Amendment 39-12945. Docket
2002-NM-265—-AD.

Applicability: Model Galaxy airplanes,
having serial numbers 004 through 056
inclusive; and Gulfstream 200 airplanes,
having serial numbers 057 through 073
inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by

this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct damage to the
forward engine cross spar assembly, which
could result in the reduced structural
integrity of the forward engine cross spar
assembly, accomplish the following:

Inspection and Corrective Action, If
Necessary

(a) Within 20 flight cycles after the
effective date of this AD, perform a one-time
detailed inspection to detect evidence of
damage (i.e., drill marks) to the forward
engine cross spar assembly at fuselage station
582.000, per the Accomplishment
Instructions of Gulfstream 200 Service
Bulletin 200-53-128, dated September 18,
2002.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) If no evidence of damage is found, no
further action is required by this paragraph.

(2) If any damage is found, prior to further
flight, repair in accordance with a method
approved by the Manager, International
Branch, ANM-116, FAA, Transport Airplane
Directorate; or the Civil Aviation
Administration of Israel (or its delegated
agent).

Reporting Requirement

(b) Submit a report of inspection findings
(both positive and negative) to Gulfstream
Aerospace Corporation, P.O. Box 2206, Mail
Station D25, Savannah, Georgia 31402; fax
(912) 965-3598; at the applicable time
specified in paragraph (b)(1) or (b)(2) of this
AD. The report must include the inspection
results, a description of any discrepancy
found, the airplane serial number, and the
number of landings and flight hours on the
airplane. Information collection requirements
contained in this AD have been approved by
the Office of Management and Budget (OMB)
under the provisions of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.) and have been assigned OMB Control
Number 2120-0056.

(1) For airplanes on which the inspection
is accomplished after the effective date of
this AD: Submit the report within 60 days
after performing the inspection required by
paragraph (a) of this AD.

(2) For airplanes on which the inspection
has been accomplished prior to the effective
date of this AD: Submit the report within 60
days after the effective date of this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
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used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Gulfstream 200 Service Bulletin 200-53-128,
dated September 18, 2002, including a
Service Reply Card. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Gulfstream Aerospace
Corporation, P.O. Box 2206, Mail Station
D25, Savannah, Georgia 31402. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 4: The subject of this AD is addressed
in Israeli airworthiness directive 53—02—-08—
08, dated September 10, 2002.

Effective Date

(f) This amendment becomes effective on
November 29, 2002.

Issued in Renton, Washington, on
November 5, 2002.
Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 02—28613 Filed 11-12—02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 02—ACE-11]
Amendment to Class E Airspace;
Ulysses, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR part 71) by revising Class E
airspace at Ulysses, KS in order to

provide a safer Instrument Flight Rules
(IFR) environment at Ulysses Airport,
Ulysses, KS. The FAA has developed
Area Navigation (RNAV) Global
Positioning System (GPS) Runway
(RWY) 12, ORIGINAL Standard
Instrument Approach Procedure (SIAP);
RNAV (GPS) RWY 17, ORIGINAL SIAP;
RNAV (GPS) RWY 30, ORIGINAL SIAP;
RNAV (GPS) RWY 35, ORIGINAL SIAP;
and Nondirectional Radio Beacon (NDB)
RWY 12, Amendment 3 SIAP to serve
Ulysses Airport, Ulysses, KS. Additional
controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to accommodate the
SIAPs.

The intended effect of this rule is to
provide controlled Class E airspace for
aircraft executing an SIAP and to
segregate aircraft using instrument
approach procedures in instrument
conditions from aircraft operating in
visual conditions.

EFFECTIVE DATE: This direct final rule is
effective on 0901 UTC, February 20,
2003.

Comments for inclusion in the Rules
Docket must be received on or before
December 19, 2002.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, DOT Regional Headquarters
Building, Federal Aviation
Administration, Docket Number 02—
ACE-11, 901 Locust, Kansas City, MO
64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.

SUPPLEMENTARY INFORMATION: The FAA
has developed RNAV (GPS) RWY 12,
17, 30 and 35, ORIGINAL SIAPs and
NDB RWY 12, Amendments 3 SIAP to
serve Ulysses Airport, Ulysses, KS. The
amendment to Class E airspace at
Ulysses, KS will provide additional
controlled airspace and at and above
700 feet AGL in order to contain the
new SIAPs within controlled airspace,
and thereby facilitate separation of
aircraft operating under IFR. The area
will be depicted on appropriate
aeronautical charts. Class E airspace

areas extending upward from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9K, dated August 30, 2002,
and effective September 16, 2002, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objectives. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
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determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 02-ACE-11.” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ““‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9K Airspace
Designations and Reporting Points,
dated August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

ACEKS E5 Ulysses, KS [Revised]

Ulysses Airport, KS

(Lat. 37°36'14"N., long. 101°22'24"W.)
Ulysses NDB

(Lat. 37°35'50"N., long. 101°22'05"W.)

That airspace extending upward toward
from 700 feet above the surface within a 6.8-
mile radius of Ulysses Airport and within 1.0
mile each side of the 306° bearing from the
Ulysses NDB extending from the 6.8-mile
radius to 10.5 miles northwest of the airport.
* * * * *

Issued in Kansas City, MO, on October 28,
2002.

Herman J. Lyons, Jr.,
Manager, Air Traffic Division, Central Region.
[FR Doc. 02-28831 Filed 11-12-02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 01-AWP-15]

Modification of Class E Airspace;
Needles Airport, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies the Class
E airspace area at Needles Airport, CA.
The establishment of an Area
Navigation (RNAV) Global Positioning
System (GPS) Standard Instrument
Approach Procedure (SIAP) RNAV
(GPS) Runway (RWY) 29 SIAP to
Needles Airport, Needles, CA has made
action necessary. Additional controlled
airspace extending upward from 700
feet or more above the surface of the
earth is needed to contain aircraft
executing the RNAV (GPS) RWY 29
SIAP to Needles Airport. The intended
effect of this action is to provide
adequate controlled airspace for
Instrument Flight Rules operations at
Needles Airport, Needles, CA.
EFFECTIVE DATE: 0901 UTC January 23,
2003.

FOR FURTHER INFORMATION CONTACT: ]eri
Carson, Airspace Specialist, Airspace
Branch, AWP-520, Air Traffic Division,
Western-Pacific Region, Federal
Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone (310) 725—
6611.

SUPPLEMENTARY INFORMATION:

History

On August 27, 2002, the FAA
proposed to amend 14 CFR part 71 by
modifying the Class E airspace area at
Needles Airport, CA (67 FR 54977).
Additional controlled airspace
extending upward from 700 feet or more
above the surface is needed to contain
aircraft executing the RNAV (GPS) RWY
29 SIAP to Needles Airport. This action
will provide adequate controlled
airspace for aircraft executing the RNAV
(GPS) RWY 29 SIAP to Needles Airport,
Needles, CA.

Interested parties were invited to
participate in this rulemaking,
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. Class E airspace designations
for airspace extending from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9K, dated August 31, 2002,
and effective September 16, 2002, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
modifies the Class E airspace area at
Needles Airport, CA. The establishment
of a RNAV (GPS) RWY 29 SIAP to
Needles Airport has made this action
necessary. The effect of this action will
provide adequate airspace for aircraft
executing the RNAV (GPS) RWY 29
SIAP to Needles Airport, Needles, CA.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
Is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; ROUTES;
AND REPORTING POINTS.

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9K, Airspace
Designations and Reporting Points,
dated August 31, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP CA E5 Needles Airport, CA [Revised]

Needles Airport, CA

(Lat.34°45'58" N, long. 114°37'24" W)
Needles VORTAC

(Lat. 34°45'58" N, long. 114°28'27" W)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of the Needles Airport; and that
airspace extending upward from 1200 feet
above the surface within 7.8 miles south and
11.3 miles north of the Needles VORTAC
092° and 272° radials, extending from 9.6
miles west to 20.9 miles east of the Needles
VORTAC.

* * * * *

Issued in Los Angeles, California, on
October 24, 2002.

John Clancy,

Manager, All Traffic Division, Western-Pacific
Region.

[FR Doc. 02—28829 Filed 11-12-02; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Gonadorelin
Diacetate Tetrahydrate

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Phoenix Scientific, Inc. The ANADA
provides for use of gonadorelin
diacetate tetrahydrate solution by
injection in dairy cattle for the treatment
of ovarian cysts.

DATES: This rule is effective November
13, 2002.

FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Center for Veterinary
Medicine (HFV-104), Food and Drug
Administration, 7519 Standish P1.,
Rockville, MD 20855, 301-827—-8549,
e-mail: lluther@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Phoenix
Scientific, Inc., 3915 South 48th St.
Terrace, P.O. Box 6457, St. Joseph, MO
64506-0457, filed ANADA 200-069 that
provides for veterinary prescription use
of FERTELIN (gonadorelin diacetate
tetrahydrate) Injection by intramuscular
or intravenous injection in dairy cattle
for the treatment of ovarian cysts.
Phoenix’s FERTELIN Injection is
approved as a generic copy of Merial,
Ltd.’s CYSTORELIN, approved under
NADA 98-379. ANADA 200-069 is
approved as of August 26, 2002, and the
regulations are amended in §522.1078
(21 CFR 522.1078) to reflect the
approval. Section 522.1078 is also being
revised to reflect a current format. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on

the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of ““particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subject in 21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: 21 U.S.C. 360b.
2. Section 522.1078 is revised to read
as follows:

§522.1078 Gonadorelin diacetate
tetrahydrate.

(a) Specifications. Each milliliter of
solution contains 50 micrograms (pg) of
gonadorelin diacetate tetrahydrate.

(b) Sponsors. See Nos. 050604,
057926, and 059130 in §510.600(c) of
this chapter.

(c) Conditions of use in cattle. It is
used as follows:

(1) Amount. 100 pg per cow as a
single intramuscular or intravenous
injection.

(2) Indications for use. For the
treatment of ovarian cysts in dairy
cattle.

(3) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian.

Dated: October 28, 2002.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 02—28716 Filed 11-12—02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Deracoxib

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.
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SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Novartis
Animal Health US, Inc. The NADA
provides for the veterinary prescription
use of deracoxib tablets for the control
of postoperative pain and inflammation
associated with orthopedic surgery in
dogs.

DATES: This rule is effective November
13, 2002.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-110), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-7543,
e-mail: mberson@cvm.fda.gov.

SUPPLEMENTARY INFORMATION: Novartis
Animal Health US, Inc., 3200 Northline
Ave., suite 300, Greensboro, NC 27408,
filed NADA 141-203 that provides for
the veterinary prescription use of
DERAMAXX (deracoxib) Chewable
Tablets for the control of postoperative
pain and inflammation associated with
orthopedic surgery in dogs weighing
four or more pounds (1.8 kilograms).
The NADA is approved as of August 21,
2002 , and the regulations are amended
in 21 CFR part 520 by adding new
§520.538 to reflect the approval. The
basis of approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(@i) of the
Federal Food, Drug, and Cosmetics Act
(21 U.S.C. 360b(c)(2)(F)(i)), this
approval qualifies for 5 years of
marketing exclusivity beginning August
21, 2002.

The agency has determined under 21
CFR 25.33(d)(1) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

2. Section 520.538 is added to read as
follows:

§520.538 Deracoxib.

(a) Specifications. Each chewable
tablet contains 25 or 100 milligrams
(mg) deracoxib.

(b) Sponsor. See No. 058198 in
§510.600(c) of this chapter.

(c) [Reserved]

(d) Conditions of use in dogs—(1)
Amount. 3 to 4 mg per kilogram (kg) (1.4
to 1.8 mg per pound) of body weight
once daily for 7 days, given orally.

(2) Indications for use. For the control
of postoperative pain and inflammation
associated with orthopedic surgery in
dogs weighing 4 or more pounds (1.8
kg).

(3) Limitations. Federal law restricts
this drug to use by or on the order of
a licensed veterinarian.

Dated: October 25, 2002.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 02—-28714 Filed 11-12-02; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[COTP San Juan 02-133]
RIN 2115-AA97

Security Zones; St. Thomas, United
States Virgin Islands

AGENCY: Coast Guard, DOT.

ACTION: Temporary final rule; request for
comments.

SUMMARY: The Coast Guard is
establishing temporary security zones
50 yards around all cruise ships in the
Port of Charlotte Amalie, St. Thomas,
United States Virgin Islands. These
security zones are needed to protect the
public and the Port of Charlotte Amalie
from potential subversive acts.

DATES: This regulation becomes
effective at 6 p.m. on November 4, 2002
and will terminate at 11:59 p.m. on June
15, 2003.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
[COTP San Juan 02—133] and are
available for inspection or copying at
Marine Safety Office San Juan, RODVAL
Bldg., San Martin St. #90 Ste 400,
Guaynabo, PR 00968, between 7 a.m.
and 3:30 p.m. Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
LCDR Michael Roldan, Marine Safety
Office San Juan, Puerto Rico at (787)
706—-2440.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing a NPRM. Publishing
a NPRM and delaying the rule’s
effective date would be contrary to the
public interest since immediate action is
needed to protect the public, ports and
waterways of the United States. The
Coast Guard will issue a broadcast
notice to mariners and a Marine Safety
Information Bulletin via facsimile and
electronic mail to advise mariners of the
restriction.

For the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.

Request for Comments

Although the Coast Guard has good
cause to implement this regulation
without a notice of proposed
rulemaking, we want to afford the
public the opportunity to participate in
this rulemaking by submitting
comments and related material
regarding the size and boundaries of
these security zones in order to
minimize unnecessary burdens. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [COTP San Juan 02—
133] indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 872 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
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the comment period. We may change
this temporary final rule in view of
them.

Background and Purpose

Based on the September 11, 2001,
terrorist attacks on the World Trade
Center buildings in New York and the
Pentagon in Arlington, Virginia, there is
an increased risk that subversive
activity could be launched by vessels or
persons in close proximity to the Port of
Charlotte Amalie, USVI against cruise
ships in the Port. The President has
continued the national emergencies he
declared following the September 11,
2001 terrorist attacks (67 FR 58317
(Sept. 13, 2002) (continuing national
emergency with respect to terrorist
attacks), 67 FR 59447 (Sept. 20, 2002)
(continuing national emergency with
respect to persons who commit, threaten
to commit or support terrorism)). The
President also has found pursuant to
law, including the Magnuson Act (50
U.S.C. 191 et seq.), that the security of
the United States is and continues to be
endangered following the attacks (E.O.
13,273, 67 FR 56215 (Sept. 3, 2002)
(security endangered by disturbances in
international relations of U.S and such
disturbances continue to endanger such
relations).

On February 1, 2002 the Coast Guard
published a temporary final rule in the
Federal Register (CGD07-01-136) that
established temporary moving and fixed
security zones 50 yards around all
cruise ships entering, departing or
moored in the Port of Charlotte Amalie
(67 FR 4909). That rule expired on June
15, 2002. The Captain of the Port has
determined that this rule is necessary to
protect the Port of Charlotte Amalie
from subversive activity. The Captain of
the Port intends to issue a notice of
proposed rulemaking in a separate
document to be published in the
Federal Register proposing to create
permanent security zones around cruise
ships in the Port of Charlotte Amalie.

Due to the number of passengers
onboard cruise ships moored in the Port
of Charlotte Amalie, USVI, there is a
risk that they are a target for subversive
activity or a terrorist attack. The Captain
of the Port San Juan is reducing this risk
by prohibiting all vessels from coming
within 50 yards of cruise ships while
entering, departing, moored at any pier,
or anchored in any anchorage in the
Port of Charlotte Amalie, St. Thomas,
USVI unless prior authorization is given
by the Captain of the Port of San Juan.

These temporary security zones are
activated when cruise ships pass: St.
Thomas Harbor green lighted buoy #3 in
approximate position 18°19'19" North,
64°55'40" West when entering the port

using St. Thomas Channel; red buoy #2
in approximate position 18°19'15"
North, 64°55'59" West when entering
the port using East Gregorie Channel;
and red lighted buoy #4 in approximate
position 18°18'16" North, 64°57'30"
West when entering the port using West
Gregorie Channel. These zones are
deactivated when the vessel passes any
of these buoys on its departure from
port. United States Coast Guard and
territorial law enforcement personnel
will be on-scene to notify the public of
these security zones.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979)
because the zones are narrow in scope
and are only in effect for limited periods
of time when a cruise ship is in Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this rule would
have a significant economic effect upon
a substantial number of small entities.
“‘Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities
because the zones are narrow in scope
and are only in effect for limited periods
of time when a cruise ship is in Port.
Moreover, vessels may be allowed to
enter the zones on a case-by-case basis
with the permission of the Captain of
the Port of San Juan.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule will affect your small business,
organization, or government jurisdiction
and you have questions concerning its
provisions or options for compliance,
please contact the person listed under

FOR FURTHER INFORMATION CONTACT for
assistance in understanding this rule.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501-3520).

Federalism

A rule has implication for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Although this rule will not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Environmental

The Coast Guard has considered the
environmental impact of this rule and
concluded that under figure 2—-1,
paragraph 34(g), of Commandant
Instruction M14475.1D that this rule is
categorically excluded from further
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environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationships between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or use. We have
determined that it is not a ““significant
energy action” under Executive Order
12866 and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. It has not
been designated by the Administrator of
the Office of Information and Regulatory
Affairs as a significant energy action.
Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165, as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A new temporary section 165.T07—
133 is added to read as follows:

§165.T-07-133 Security Zones; Charlotte
Amalie Harbor, St. Thomas, USVI.

(a) Regulated area. Temporary moving
security zones are established 50 yards
around all cruise ships while they enter,
depart, are moored at any pier or
anchored in any anchorage in Charlotte
Amalie Harbor. These temporary
security zones are activated when cruise
ships pass: St. Thomas Harbor green
lighted buoy #3 in approximate position
18°19'19" North, 64°55'40" West when
entering the port using St. Thomas
Channel; red buoy #2 in approximate
position 18°19'15" North, 64°55'59"
West when entering the port using East
Gregorie Channel; and red lighted buoy
#4 in approximate position 18°18'16"
North, 64°57'30" West when entering
the port using West Gregorie Channel.
These zones are deactivated when the
cruise ship passes any of these buoys on
its departure from port.

(b) Regulations. In accordance with
the general regulations in § 165.33 of
this part, no person or vessel shall enter
or remain in this security zone unless
specifically authorized by the Captain of
the Port San Juan, or a Coast Guard
commissioned, warrant, or petty officer
designated by the Captain of the Port.
The Captain of the Port will notify the
public when a zone is activated and any
changes in the status of the zones by
Marine Safety Radio Broadcast on VHF
Marine Band Radio, Channel 16 (157.1
Mhz) and by a Marine Safety
Information Bulletin (MSIB) sent by
facsimile and electronic mail.

(c) Dates. This section becomes
effective at 6 p.m. on November 4, 2002
and will terminate at 11:59 p.m. on June
15, 2003.

Dated: November 4, 2002.
W.J. Uberti,

Captain, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 02-28837 Filed 11-12-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165
[CGD 07-02-132]
RIN 2115-AA97

Security Zone; San Juan, Puerto Rico

AGENCY: Coast Guard, DOT.

ACTION: Temporary final rule; request for
comments.

SUMMARY: The Coast Guard is extending
the effective period for the temporary
final rule creating temporary moving

security zones 50 yards around all
cruise ships entering or departing the
Port of San Juan. Temporary fixed
security zones are also established 50
yards around all cruise ships that are
moored in the Port of San Juan. These
security zones are needed for national
security reasons to protect the public,
ports, and waterways from potential
subversive acts. Entry into these zones
is prohibited, unless specifically
authorized by the Captain of the Port,
San Juan, Puerto Rico or his designated
representative.

DATES: This rule is effective from 11:59
p.m. on October 31, 2002 until 11:59
p-m. on April 30, 2003.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
[CGD 07—02-132] and are available for
inspection or copying at Marine Safety
Office San Juan, Rodval Bldg, San
Martin St. #90 Ste 400, Guaynabo, PR
00969 between 7 a.m. and 3:30 p.m.
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT.:
Lieutenant Chip Lopez, Marine Safety
Office San Juan, Puerto Rico at (787)
706—2444.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing a NPRM. Publishing
a NPRM, which would incorporate a
comment period before a final rule
could be issued, would be contrary to
the public interest since the Captain of
the Port of San Juan has determined that
immediate action is needed to protect
the public, ports and waterways of the
United States near San Juan.

For the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register. The
Coast Guard will issue a broadcast
notice to mariners and written
information via facsimile and electronic
mail to inform mariners of this
regulation.

Request for Comments

Although the Coast Guard has good
cause to implement this regulation
without a notice of proposed
rulemaking, we want to afford the
public the opportunity to participate in
this rulemaking by submitting
comments and related material
regarding the size and boundaries of
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these security zones in order to
minimize unnecessary burdens. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [CGD07-02-132]
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%2 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this temporary final rule in view of
them.

Background and Purpose

Based on the September 11, 2001,
terrorist attacks on the World Trade
Center buildings in New York and the
Pentagon in Arlington, Virginia, there is
an increased risk that subversive
activity could be launched by vessels or
persons in close proximity to the Port of
San Juan, Puerto Rico, against cruise
ships entering, departing and moored
within this port. Following these attacks
by well-trained and clandestine
terrorists, national security and
intelligence officials have warned that
future terrorists attacks are likely. The
President has continued the national
emergencies he declared following the
September 11, 2001 terrorist attacks (67
FR 58317 (Sept. 13, 2002) (continuing
national emergency with respect to
terrorist attacks), 67 FR 59447 (Sept. 20,
2002) (continuing national emergency
with respect to persons who commit,
threaten to commit or support
terrorism)). The President also has
found pursuant to law, including the
Magnuson Act (50 U.S.C. 191 et seq.),
that the security of the United States is
and continues to be endangered
following the attacks (E.O. 13,273, 67 FR
56215 (Sept. 3, 2002) (security
endangered by disturbances in
international relations of U.S and such
disturbances continue to endanger such
relations).

There may be Coast Guard, local
police department or other patrol
vessels on scene to monitor traffic and
advise mariners of the restrictions in
these areas. Entry into these security
zones is prohibited, unless specifically
authorized by the Captain of the Port,
San Juan, Puerto Rico.

On January 17, 2002 the Coast Guard
published a similar temporary final rule
in the Federal Register that established
temporary moving and fixed security
zones 50 yards around all cruise ships
entering, departing or moored in the

Port of San Juan (67 FR 2330). That rule
expired on February 28, 2002. The
Captain of the Port issued another
temporary final rule extending the
security zones around cruise ships until
June 15, 2002 (CGD07-02-015) which
also expired. There is a current
temporary final rule that was published
on June 13, 2002 (67 FR 40608) which
will expire on October 31, 2002. On
June 5, 2002, the Captain of the Port
published a notice of proposed
rulemaking that proposed to make these
security zones permanent zones (67 FR
42741). This temporary rule is necessary
to ensure the security on the navigable
waters while the Captain of the Port
drafts a final rule.

The Captain of the Port has
determined that this rule is necessary to
protect the Port of San Juan from
subversive activity. The Captain of the
Port intends to issue a notice of
proposed rulemaking in a separate
document to be published in the
Federal Register proposing to create
permanent security zones around cruise
ships in the Port of San Juan.

The security zone for a vessel entering
the Port of San Juan is activated when
the vessel is one mile north of the #3
buoy, at approximate position
18°28'17.19" N, 066° —07'45.7" W. The
zone for a vessel is deactivated when
the vessel passes this buoy on its
departure from the port. The Captain of
the Port will notify the public of these
security zones via Marine Safety Radio
Broadcast on VHF Marine Band Radio,
Channel 22 (157.1 MHz) and Marine
Safety Information Bulletins via
facsimile and the Marine Safety Office
San Juan Web site at http://
www.msocaribbean.com.

Regulatory Evaluation

This temporary rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. The Office
of Management and Budget has not
reviewed it under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979) because vessels may
be allowed to transit around these zones
or enter the zones on a case by case
basis with the authorization of the
Captain of the Port.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this rule would
have a significant economic effect upon

a substantial number of small entities.
“Small entities”” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities
because small entities may be allowed
to transit around these zones or enter
the zones on a case by case basis with
the authorization of the Captain of the
Port. If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule will have a significant
economic impact on it, please submit a
comment to the Docket Management
Facility at the address under ADDRESSES.
In your comment, explain why you
think it qualifies and how and to what
degree this rule would economically
affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule will affect your small business,
organization, or government jurisdiction
and you have questions concerning its
provisions or options for compliance,
please contact the person listed under
FOR FURTHER INFORMATION CONTACT for
assistance in understanding this rule.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501-3520).

Federalism

A rule has implication for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
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determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Although this rule will not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b) (2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Environmental

The Coast Guard considered the
environmental impact of this rule and
concluded under Figure 2—1, paragraph
34(g) of Commandant Instruction
M16475.1D, this rule is categorically
excluded from further environmental
documentation. A “Categorical
Exclusion Determination” is available in
the docket for inspection or copying
where indicated under ADDRESSES.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationships between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under Executive Order
12866 and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. It has not
been designated by the Administrator of
the Office of Information and Regulatory
Affairs as a significant energy action.
Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165, as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05—1(g), 6.04—1, 6.04—6, and 160.5;
49 CFR 1.46.

2. A new temporary §165.T07-132 is
added to read as follows:

§165.T07-132 Security Zones; Port of San
Juan, Puerto Rico.

(a) Regulated area. Temporary moving
security zones are established 50 yards
around all cruise ships entering or
departing the Port of San Juan. These
moving security zones are activated
when the subject vessel is one mile
north of the #3 buoy at approximate
position 18°28'17.19" N, 066°-07'45.7"
W when entering the Port of San Juan
and deactivated when the vessel passes
this buoy on its departure from the Port
of San Juan. Temporary fixed security
zones are also established 50 yards
around all cruise ships when they are
moored in the Port of San Juan.

(b) Regulations. In accordance with
the general regulations in § 165.33 of
this part, entry into this zone is
prohibited except as authorized by the
Captain of the Port, or a Coast Guard
commissioned, warrant, or petty officer
designated by him. The Captain of the
Port will notify the public of any
changes in the status of this zone by
Marine Safety Radio Broadcast on VHF
Marine Band Radio, Channel 22 (157.1
MHz).

(c) Dates. This rule is effective at
11:59 p.m. on October 31, 2002 until
11:59 p.m. on April 30, 2003.

Dated: October 31, 2002.

D.A. Greene,

Lieutenant Commander, U.S. Coast Guard,
Acting Captain of the Port, San Juan.

[FR Doc. 02—28836 Filed 11-12—02; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[AZ 080-0060; FRL-7261-6]
Revisions to the Arizona State

Implementation Plan, Pinal County Air
Quality Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing a full
disapproval of revisions to the Pinal
County Air Quality Control District’s
(PCAQCDs) portion of the Arizona State
Implementation Plan (SIP). These
revisions concern the incorporation by
reference of external documents into the
SIP. We are also finalizing a full
approval of a revision to the PCAQCD
portion of the Arizona SIP concerning
definitions and a removal of rules
previously approved in error. We are
finalizing action on local rules under
the Clean Air Act as amended in 1990
(CAA or the Act).

EFFECTIVE DATE: This rule is effective on

December 13, 2002.

ADDRESSES: You can inspect copies of

the administrative record for this action

at EPA’s Region IX office during normal
business hours. You can inspect copies
of the submitted rule revisions at the
following locations:

Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105—-3901.

Environmental Protection Agency, Air
Docket (6102), Ariel Rios Building,
1200 Pennsylvania Avenue, NW.,
Washington DC 20460.

Arizona Department of Environmental
Quality, 1110 West Washington
Street, Phoenix, AZ 85007.

Pinal County Air Quality Control
District, Building F, 31 North Pinal
Street (P.O. Box 987), Florence, AZ
85232.

FOR FURTHER INFORMATION CONTACT: Al
Petersen, Rulemaking Office (AIR—4),
Air Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105; (415) 947—4118.
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SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

I. Proposed Action

On November 19, 2001 (66 FR 57914),
EPA proposed a full disapproval of the

TABLE 1.—SUBMITTED RULES

rules in Table 1 that were submitted for
incorporation into the Arizona SIP.

Local agency Rule No. Rule title Amended Submitted
PCAQCD ... 1-2-110 | Adopted Documents 07/29/98 10/07/98
PCAQCD ... 1-3-130 | Adopted Documents 05/14/97 10/07/98
PCAQCD ... 3-1-020 | Adopted Documents 05/14/97 10/07/98
PCAQCD ..ttt 4-1-010 | Adopted Documents 05/14/97 10/07/98

We proposed a full disapproval because we determined that these rules have limited enforceability due to relying on
references to rules not contained in the SIP. Our proposed action contains more information on the rules and our evaluation.

On November 19, 2001 (66 FR 57914), EPA proposed a full approval of the rule in Table 2 that was submitted for
incorporation into the Arizona SIP, because we believe it fulfills all relevant CAA requirements.

TABLE 2.—SUBMITTED RULE

Local agency

Rule No. Rule Title

Amended Submitted

[2o7Yo oo SN

1-3-140

Definitions ........ccoeevvvveeeeeeeiinns

07/29/98 10/07/98

On November 19, 2001 (66 FR 57914), EPA proposed the removal from the Arizona SIP of rules in Table 3 that were

originally approved in error.

TABLE 3.—RULES FOR REMOVAL FROM THE SIP
[Previously Approved on April 9, 1996 (61 FR 15717), as Clarified on December 20, 2000 (65 FR 79742]

Local agency Rule No. Rule title Amended Submitted
PCAQCD ... 1-3-130 | Adopted Documents 10/12/95 11/27/95
PCAQCD ...ooiiiiiiieeieeee e 3-1-020 | Adopted Documents 06/29/93 11/27/95

We proposed removing these rules from
the SIP because we determined that
these rules have limited enforceability
due to relying on references to rules not
contained in the SIP. Our proposed
action contains more information on the
rules and our evaluation.

II. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. During this
period, we did not receive any
comments.

III. EPA Action

No comments were submitted that
change our assessment of the rules as
described in our proposed action.
Therefore, as authorized in sections
110(k)(3) and 301(a), EPA is finalizing a
full disapproval of Rules 1-2-110, 1-3—
130, 3—1-020, and 4—1-010. As a result,
these rules will not be in the Arizona
SIP and sanctions will not be imposed
under section 179 of the CAA as
described in 59 FR 39832 (August 4,
1994).

As authorized in sections 110(k)(3)
and 301(a) of the CAA, EPA is finalizing
a full approval of Rule 1-3—-140. This
action incorporates the submitted rule
into the Arizona SIP.

As authorized in section 110(k)(6),
EPA is finalizing the removal from the
Arizona SIP of Rules 1-3—-130 and 3-1—
020.

IV. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866, entitled
“Regulatory Planning and Review.”

B. Executive Order 13211

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

C. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If

the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

D. Executive Order 13132

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612, Federalism and 12875,
Enhancing the Intergovernmental
Partnership. Executive Order 13132
requires EPA to develop an accountable
process to ensure “meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
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various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely acts on a state rule implementing
a federal standard, and does not alter
the relationship or the distribution of
power and responsibilities established
in the Clean Air Act. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

E. Executive Order 13175

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This final rule does not have tribal
implications. It will not have substantial
direct effects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

F. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

EPA’s disapproval of the state request
under section 110 and subchapter I, part
D of the Clean Air Act does not affect
any existing requirements applicable to
small entities. Any pre-existing federal
requirements remain in place after this
disapproval. Federal disapproval of the
state submittal does not affect state
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose any new Federal requirements.
Therefore, I certify that this action will
not have a significant economic impact
on a substantial number of small
entities.

Moreover, due to the nature of the
Federal-State relationship under the
Clean Air Act, preparation of flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

G. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action acts
on pre-existing requirements under

State or local law, and imposes no new
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

H. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use ‘‘voluntary
consensus standards’ (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

EPA believes that VCS are
inapplicable to today’s action because it
does not require the public to perform
activities conducive to the use of VCS.

I. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. 804(2).

J. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 13, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review may be
filed, and shall not postpone the
effectiveness of such rule or action. This
action may not be challenged later in
proceedings to enforce its requirements.
See Section 307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
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Reporting and recordkeeping
requirements.
Dated: August 2, 2002.
Laura Yoshii,
Deputy Regional Administrator, Region IX.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart D—Arizona

2. Section 52.120 is amended by
adding paragraph (c)(84)(i)(G),
(c)(84)(i)(H), and (c)(107) to read as
follows:

§52.120 Identification of plan.
* * * * *

(C) * *x %

(84) * *x %

(i) * % %

(G) Previously approved on April 9,
1996 in paragraph (c)(84)(i)(A) of this
section and now deleted without
replacement, Rule 3—1-020.

(H) Previously approved on April 9,
1996 in paragraph (c)(84)(i)(D) of this
section and now deleted without
replacement, Rule 1-3-130.

* * * * *

(107) Amended rules for the following
agency were submitted on October 7,
1998 by the Governor’s designee.

(i) Incorporation by reference.

(A) Pinal County Air Quality Control
District.

(1) Rule 1-3-140, adopted on June 29,
1993 and amended on July 29, 1998.

* * * * *

3. Section 52.133 is amended by
adding paragraphs (f) and (g) to read as
follows:

§52.133 Rules and regulations.

* * * * *

(f) Rules 1-3—130 and 3—-1-020
submitted on November 27, 1995 of the
Pinal County Air Quality Control
District regulations have limited
enforceability because they reference
rules not contained in the Arizona State
Implementation Plan. Therefore, these
rules are removed from the Arizona
State Implementation Plan.

(g) Rules 1-2—-110, 1-3-130, 3—1-020,
and 4-1-010 submitted on October 7,
1998 of the Pinal County Air Quality
Control District regulations have limited
enforceability because they reference
rules not contained in the Arizona State

Implementation Plan. Therefore, these
rules are disapproved.

[FR Doc. 02-28351 Filed 11-12-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52
[SC-041, 046-200211(a); FRL-7406-7]

Approval and Promulgation of
Implementation Plans; South Carolina;
Adoption of Revision Governing
Credible Evidence and Removal of
Standard 3

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving a
revision to the State Implementation
Plan (SIP) submitted on October 1, 2002,
by the State of South Carolina,
Department of Health and
Environmental Control (Department).
This revision consisted of an addition to
Regulation 61-62.1, Definitions and
General Requirements, entitled “Section
V—Credible Evidence.” The submission
of Section V—Credible Evidence by
South Carolina is to meet the
requirements for credible evidence set
forth in EPA’s May 23, 1994, SIP call
letter. EPA is also approving a
correction to the SIP regarding removal
of Standard 3 “Emissions from
Incinerators” from the SIP as requested
by the State of South Carolina.

DATES: This direct final rule is effective
January 13, 2003 without further notice,
unless EPA receives adverse comment
by December 13, 2002. If adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Written comments should
be addressed to: Sean Lakeman, EPA
Region 4, Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303-8960. Copies of the State
submittal is available at the following
addresses for inspection during normal
business hours: Environmental
Protection Agency, Region 4, Air
Planning Branch, 61 Forsyth Street, SW,
Atlanta, Georgia 30303—-8960. Sean
Lakeman, 404/562—9043. South Carolina
Department of Health and
Environmental Control, 2600 Bull
Street, Columbia, South Carolina
29201-1708.

FOR FURTHER INFORMATION CONTACT:
Sean Lakeman at 404/562-9043, or by

electronic mail at
lakeman.sean@epa.gov.

SUPPLEMENTARY INFORMATION:

1. Background On Credible Evidence

II. South Carolina’s Response to Credible
Evidence

III. Removal of Standard 3

IV. Final Action

V. Administrative Requirements

I. Background On Credible Evidence

On October 22, 1993, the EPA
published a Federal Register document
proposing an Enhanced Monitoring
Program Rule. In that document, the
EPA proposed both new regulations and
amendments to several existing air
pollution program regulations. To
address the revisions to the Clean Air
Act (CAA) regarding the use of any
credible evidence the EPA issued a SIP
call to all states in a letter dated May 23,
1994. The purpose of this letter was to
require the states to revise their SIP to
allow for the use of enhanced
monitoring as a means of establishing
compliance and “any credible
evidence” to prove violations. A Federal
Implementation Plan (FIP) was to be
promulgated if the states failed to
correct the deficiencies in the SIP by
June 30, 1995. However, during the time
between which the Enhanced
Monitoring Program Rule was proposed
and the FIP was to be in place, EPA
separated the enhanced monitoring rule
into two new parts: “any credible
evidence” and “‘compliance assured
monitoring” (CAM); and promulgated
them in separate Federal Register
documents. The final rule for “any
credible evidence” was promulgated on
February 24, 1997.

II. South Carolina’s Response to
Credible Evidence

In response to the May 23, 1994, SIP
call, the Department submitted a
revision to South Carolina’s SIP on
October 1, 2002. This revision consisted
of the addition of Section V—Credible
Evidence to Regulation 61-62.1
Definitions and General Requirements.
The purpose of Section V regarding the
demonstration of compliance or
noncompliance, or the certification of
compliance is:

* to clarify that any credible evidence
can be used,

* to eliminate any potential
ambiguity in language regarding
exclusive reliance on reference test
methods, and

* to curtail language that limits the
types of testing or monitoring data that
may be used. Section V specifically
allows for the use of any credible
evidence “in the determination of non-
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compliance by the Department or for
compliance certification by the owners
or operators of stationary sources.” In
addition, Section V allows for “credible
evidence” to be used to determine
whether or not a violation has or is
occurring with respect to any standard
within the plan.

II1. Removal of Standard 3

In a letter dated May 5, 2000, South
Carolina requested the removal of
Standard 3 “Emissions from
Incinerators” from the SIP. EPA has
determined that South Carolina’s
Standard 3 “Emissions from
Incinerators” was erroneously
incorporated into the SIP. EPA is
removing this rule from the approve
South Carolina SIP because the rule
does not have a reasonable connection
to the National Ambient Air Quality
Standard (NAAQS) and related air
quality goals of Section 110 of the Clean
Air Act (CAA). The intended effect of
this correction to the SIP is to make the
SIP consistent with the requirements of
the CAA, as amended in 1990, regarding
EPA action on SIP submittals and SIPs
for national primary and secondary
ambient air quality standards.

IV. Final Action

After a thorough review of the
submittal, the EPA has found that the
October 1, 2002, submittal is adequate
to meet the credible evidence
requirements set forth in the May 1994,
SIP call. EPA is also approving a
correction to the SIP regarding removal
of Standard 3 ‘““Emissions from
Incinerators” from the SIP as requested
by the State of South Carolina.

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective January 13, 2003
without further notice unless the
Agency receives adverse comments by
December 13, 2002.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that

this rule will be effective on January 13,
2003 and no further action will be taken
on the proposed rule. Please note that if
we receive adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety

Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 13, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
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requirements, Sulfur oxides, Volatile
organic compounds.
Dated: November 1, 2002.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

Chapter I, title 40, Code of Federal
Regulations, is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart PP—South Carolina

2.In §52.2120 the table in paragraph
(c) is amended by adding a new entry

under Regulation No. 62.1 after Section
III for “Section V Credible Evidence”
and removing the entry for “Standard
No. 3 Emissions from Incinerators” to
read as follows:

§52.2120 Identification of plan.
* * * * *
(C) * % %

AIR POLLUTION CONTROL REGULATIONS FOR SOUTH CAROLINA

State citation

Title/subject

State effective
date

EPA approval Federal register no-
date tice

Regulation No. 62.1 ............

Definitions, Permits Requirements and Emissions Inventory

* * * * * * *
Section V ..veevviveeiieeeeinn Credible EVIAENCE ......coveeviiiieciie e 07/27/01 01/13/03 67 FR 68767
* * * * *

[FR Doc. 02—28698 Filed 11-12—02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81
[FRL-7408-2]

Designation of Areas for Air Quality
Planning Purposes; Redesignation of
Particulate Matter Unclassifiable
Areas; Redesignation of Hydrographic
Area 61 for Particulate Matter, Sulfur
Dioxide, and Nitrogen Dioxide; State of
Nevada

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In this document, EPA is
approving a request from the State of
Nevada, pursuant to section 107(d) of
the Clean Air Act (Act), to redesignate
the current single unclassifiable area for
particulate matter with an aerodynamic
diameter less than or equal to 10
micrometers (PM—-10) into numerous
individual areas to be consistent with
the area definitions for other pollutants.
EPA is also approving a State-requested
subdivision of one of those individual
areas, referred to as hydrographic area
61 (Boulder Flat), into two areas. EPA’s
approval of these requests establishes
hydrographic areas as the section 107(d)
unclassifiable areas for PM—-10 and
replaces hydrographic area 61 with two
new section 107(d) areas for PM—-10,
sulfur dioxide (SO2), and nitrogen
dioxide (NOy): upper area 61 and lower
area 61. In this action, EPA is also

deleting certain total suspended
particulate (TSP) area designations that
are no longer necessary. EPA proposed
these actions in the Federal Register on
April 30, 2002 (67 FR 21194). EPA
received comments from several
commenters on our proposed actions.
After carefully reviewing and
considering the issues raised by the
commenters, EPA is finalizing our
actions as proposed.

EFFECTIVE DATE: This action will become
effective on December 13, 2002.

ADDRESSES: Copies of the State’s
submittal, and other supporting
documentation relevant to this action,
are available for inspection during
normal business hours at Air Division,
EPA Region 9, 75 Hawthorne Street, San
Francisco, California, 94105.

FOR FURTHER INFORMATION CONTACT:
Gerardo Rios, EPA Region 9, Air
Division, Permits Office (AIR-3), at
(415) 972-3974 or rios.gerardo@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and ‘“our” refer to EPA.

Table of Contents.

I. Background.

II. Comments received by EPA on our
proposed rulemaking and EPA’s
responses.

III. EPA’s final action.

IV. Administrative requirements.

I. Background

Pursuant to the redesignation
procedures of section 107(d)(3) of the
Clean Air Act (Act), States may request
EPA’s approval of air quality planning
area redesignations, including boundary
changes to existing areas. The State of
Nevada submitted two such section
107(d) redesignation requests to EPA.

One request (dated April 16, 2002) was
for EPA to redesignate the existing PM—
10 section 107 unclassifiable area by
establishing hydrographic areas within
the State as the PM—10 unclassifiable
areas. The State’s other request (dated
November 6, 2001) was to split an
existing PSD baseline area,
hydrographic area 61, into two parts:
upper area 61 and lower area 61.

On April 30, 2002, EPA proposed to
approve the requests made by the State
of Nevada, pursuant to section 107(d) of
the Act. See 67 FR 21194. Today’s rule
finalizes our approval of these two
requests from the State of Nevada. EPA’s
approval of these requests establishes
hydrographic areas as the section 107(d)
unclassifiable areas for PM—-10 and
replaces hydrographic area 61 with two
new section 107(d) areas for PM—-10,
sulfur dioxide (SO2), and nitrogen
dioxide (NOo): upper area 61 and lower
area 61. In this action, EPA is also
deleting certain total suspended
particulate (TSP) section 107(d) area
designations because they are no longer
necessary.

II. Comments Received by EPA on Our
Proposed Rulemaking and EPA’s
Responses.

EPA received seven sets of comments
on our proposal to approve the State of
Nevada’s 107(d) redesignation requests.
Provided below is a summary of the
significant comments, and EPA’s
responses thereto. Complete copies of
the submitted comments are available
for inspection during normal business
hours at Air Division, EPA Region 9, 75
Hawthorne Street, San Francisco,
California 94105.

Comment 1: One commenter claims
that EPA’s rule will result in significant
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deterioration of air quality in designated
attainment/unclassifiable areas for PM—
10 in violation of the PSD program
requirements. The commenter alleges
that PSD increments will be violated by
EPA’s proposed action. Their allegation
is based on a belief that the State is a
single, triggered, PSD baseline area for
PM-10 and that EPA’s action would
untrigger most of the State.

Response: EPA is promulgating this
rule because we do not believe that the
rule will result in significant
deterioration of air quality nor that PSD
increments will be violated. As such, we
disagree with the commenter’s claims.
The comment, which relates to EPA’s
proposal to approve the State’s request
to redesignate the existing PM-10
section 107 unclassifiable area by
establishing hydrographic areas within
the State as the PM—10 unclassifiable
areas, is based on the incorrect belief of
the commenter that prior to EPA’s
present action, the State consisted of a
single PSD baseline area for PM—10.
Prior to EPA’s action, as the Agency
clarified in our March 19, 2002 final
rule (see 67 FR 12474), the State’s 253
hydrographic areas had already been
established as the PSD baseline areas for
particulate matter (originally for the
indicator pollutant TSP, then for PM—
10, even though there was a single PM—
10 section 107 unclassifiable area).
Today’s rule aligns the section 107 area
definitions for PM—10 with the
established hydrographic area approach
the State has used for almost twenty
years in implementing the PSD program
for particulate matter. Today’s rule has
no effect on PSD baseline areas for PM—
10 in the State, other than in
hydrographic area 61, where the rule
proposes to split a single area into two.

Comment 2: One commenter notes
that the PM—10 redesignation request
and the request to subdivide
hydrographic area 61 were submitted by
Allen Biaggi, Administrator of the
Nevada Division of Environmental
Protection, rather than from the
Governor of Nevada. The commenter
concludes that since EPA’s regulations
require that the submittals be made by
the Governor, the requests are unlawful
and cannot be acted upon by EPA.

Response: The commenter is correct
that the redesignation requests were
submitted by Allen Biaggi,
Administrator of the Nevada Division of
Environmental Protection (“NDEP”’),
rather than by the Governor of Nevada.
NDEDP is one of the divisions within the
State Department of Conservation and
Natural Resources (“Department”).
Nevada law authorizes the Department
to take all action necessary or
appropriate to secure to Nevada the

benefits of the Federal Clean Air Act.
See Title 40 of the Nevada Revised
Statutes, Chapter 445B, sections
445B.125, 445B.205, and 445B.135. The
Department is a State administrative
Agency overseen by the Governor.
Therefore, EPA can reasonably assume
that the redesignation request has been
made with the full knowledge and
endorsement of the Governor of Nevada.
Thus, Allen Biaggi acted lawfully in
submitting the State’s redesignation
requests to EPA on behalf of the
Governor of Nevada.

Comment 3: One commenter argues
that neither Nevada nor EPA provide
the required documentation that the 253
unclassifiable areas would not intersect
the area of impact of any major
stationary source or modification that
has established the minor source
baseline date.

EPA Response: EPA’s definition of
“baseline area” at 40 CFR 52.21(b)(15)
notes that redesignated areas ‘“‘cannot
intersect or be smaller than the area of
impact of any major stationary source or
major modification which” establishes a
minor source baseline date. Thus, if a
State’s redesignation was establishing
new or different baseline areas, then
documentation would be needed to
demonstrate that the newly created
baseline areas meet the federal
regulatory definition for such areas by
not intersecting or being smaller than
the area of impact of any major
stationary source or major modification
which established a minor source
baseline date. However, Nevada’s
request to create 253 PM—-10 section 107
unclassifiable areas does not establish
new or different baseline areas for PM—
10. As EPA explained in our March 19,
2002 final rule, the PM—10 PSD baseline
areas in the State are the hydrographic
areas and have been for many years.?
The State’s implementation of the
federal PSD program has been based on
the hydrographic area approach since
EPA delegated the program in 1983.
Thus, contrary to the commenter’s
assertion, our action is not establishing
a new or revised state-wide map of PSD
baseline areas for PM—10, and it is not
necessary for the State or EPA to
provide the documentation requested by
the commenter. As an example, Sierra
Pacific Power’s submittal of a complete
PSD permit application on March 11,
1994 for Tracy Generating Station

1In 1993, EPA revised its PSD regulations to
address the transition from TSP to PM—-10. Among
other changes in our 1993 rule related to PSD, EPA
retained the existing TSP baseline areas (i.e., the
hydrographic areas in the State of Nevada) as part
of the program for implementing the newly-
promulgated PM—10 increments. See 58 FR 31622;
June 3, 1993.

established the PM-10 minor source
baseline date in hydrographic area 83.
EPA’s action today has no effect on the
status of this basin, i.e., the basin
remains triggered with the same minor
source baseline date.

Comment 4: One commenter alleges
that EPA’s action would untrigger the
minor source baseline date for PM—10 in
the proposed lower basin 61 (which
should have been triggered by Barrick
gold mine), and in many key areas of the
State, such as Jarbidge Wilderness, the
State’s only mandatory Class I area, and
on many Indian reservations and
colonies. The commenter also states that
EPA failed to conduct the required
consultation with the Tribes who would
be affected because minor source
baseline dates on tribal reservations will
be eliminated.

EPA Response: In accordance with
EPA’s PSD program regulations at 40
CFR 52.21, the PSD minor source
baseline date in a given baseline area is
established by submittal of the first
complete PSD permit application in that
area. Once the minor source baseline
date has been established in an area, all
sources consume increment in that area.
However, in some cases, a larger area
where the minor source baseline date
has been established (or “triggered”) can
be broken up into two or more smaller
areas and such action could potentially
result in the elimination of the minor
source baseline date in one or more of
the smaller areas (‘“‘untrigger” the areas)
which subsequently do not contain the
PSD source.

EPA disagrees that today’s rule would
untrigger the minor source baseline date
for PM—-10 (or any other pollutant) in
lower basin 61, the Class I-designated
Jarbidge Wilderness, or on any Indian
reservations or colonies in the State.
EPA’s action will not untrigger any
minor source baseline dates in the State
of Nevada. As with Comment 1, this
comment is based on the incorrect belief
of the commenter that prior to EPA’s
present action, the State consisted of a
single PSD baseline area for PM—10 and
that the effect of our action would be to
create new baseline areas for PM-10,
thereby untriggering numerous areas of
the State where the minor source
baseline date has already been
established. As previously explained,
EPA’s current rule has no effect at all on
PSD baseline areas for PM—10 in the
State, other than in hydrographic area
61. In hydrographic area 61, our action
will split a single PSD baseline area into
two PSD baseline areas. However, the
minor source baseline date has not been
established in hydrographic area 61, so
our action does not untrigger any
established minor source baseline date.
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EPA disagrees with the commenter’s
claim that Barrick gold mine has
triggered the minor source baseline date
in hydrographic area 61. Although
Barrick gold mine is a “major source”
located in hydrographic area 61, it has
not been subject to PSD permitting
requirements.2 As previously noted, the
minor source baseline date in a given
baseline area is established by submittal
of the first PSD permit application in
that area. Neither Barrick gold mine nor
any other source in hydrographic area
61 has submitted a PSD permit
application, so the minor source
baseline date has not been established
in that area.

Finally, EPA disagrees that the
Agency was required to consult with
Indian tribes regarding the effect of this
rulemaking. EPA concluded that the
rule will not have a substantial direct
effect on one or more Indian tribes, in
part because the rule will not untrigger
the minor source baseline date within
any tribal boundary, thus we did not
initiate a formal consultation process.

Comment 5: One commenter claims
that EPA did not consider the impact of
the proposed PM—10 redesignation on
the State’s ability to attain and maintain
the new PM-2.5 NAAQS. The
commenter states that such
consideration is required in light of
EPA’s December 1997 guidance on
implementation of the new standards,
because the proposed action would
relax the State’s PSD program and allow
increased degradation of air quality.

EPA Response: EPA did not consider
the impact of the proposed PM-10
redesignation on the State’s ability to
attain and maintain the new PM-2.5
NAAQS because the rule will not have
any effect on the State’s implementation
of the new standard. Our action does
not relax the State’s PSD program and
we do not believe it will result in
significant degradation of air quality in
the State. Other than in hydrographic
area 61, EPA’s action will have no effect
on the State’s implementation of the
PSD program. In hydrographic area 61,
the only effect will be that a single
untriggered PM—10 PSD baseline area
will become two separate unclassifiable/
attainment areas (constituting two
untriggered PSD baseline areas for PM—
10). Subdividing one untriggered PSD
baseline area into two untriggered PSD
baseline areas conforms with EPA’s

2While it is accurate that only major sources are
subject to PSD permitting requirements, a source is
not required to obtain a PSD permit merely because
it is a major source. PSD permits are only required
for construction of new major sources and for
existing major sources making a modification that
increases emissions above designated
“significance” thresholds. See 40 CFR 52.21(i).

existing regulatory criteria for such
actions and is consistent with relevant
statutory requirements under the Clean
Air Act.

Comment 6: One commenter argues
that EPA cannot rely upon the March
19, 2002 final rule as the sole basis for
approving the State’s PM—10
redesignation request because EPA
never approved the use of hydrographic
areas for PM—-10. The commenter also
argues that the claim that Nevada has
relied upon the hydrographic area
approach for managing particulate
emissions in Nevada is unsupported by
fact.

EPA Response: EPA is not relying
upon the March 19, 2002 final rule as
the basis for approving Nevada’s PM—-10
redesignation request. While EPA does
substantially base its proposed approval
of the State’s PM—10 redesignation
request on the existing hydrographic
area approach used by the State to
manage particulate matter emissions,
this approach was not effectuated by
EPA’s March 19, 2002 rule. EPA’s
March 2002 rule, rather than
establishing hydrographic areas as the
PSD baseline areas for particulate
matter, merely clarified that several
previous Agency rulemakings had
already established hydrographic areas
as the PSD areas. Moreover, despite the
commenter’s claim to the contrary,
Nevada has an almost 20-year history of
using hydrographic areas as the
geographic basis for PSD program
implementation. All of the PSD permits
issued by the State (and the increment
analyses conducted in support of these
permits) have relied upon the
hydrographic area approach for
determining whether sources were
locating in areas where the minor source
baseline date had already been
established or whether the new source
was initially triggering the area. Some
examples of permit-related documents
which demonstrate the State’s reliance
on the hydrographic area scheme have
been added to the administrative record
for this rulemaking.

Lastly, since publication of the March
19, 2002 rule discussed above, EPA has
discovered two additional documents
which lend further support to the action
EPA took: (1) EPA’s final rule
reaffirming the area boundaries
established in our original March 3,
1978 designation of nonattainment,
attainment, and unclassifiable areas in
Nevada under section 107(d) of the 1977
CAA Amendments; and (2) a letter from
Allyn Davis, Director, Air & Hazardous
Materials Division, EPA—Region 9, to
Dick Serdoz, Air Quality Officer,
Nevada Department of Conservation and
Natural Resources, dated May 8, 1979,

concerning the EPA final rule affirming
the area designations. See 43 FR 8962
(March 3, 1978) for the original area
designations and see 44 FR 16388, at
16391 (March 19, 1979) for the rule re-
affirming the boundaries for areas in
Nevada. These documents have also
been added to the administrative record
for this rulemaking.

Comment 7: One commenter argues
that since the March 19, 2002 rule is
being challenged in the 9th Circuit
Court of Appeals, EPA should not rely
on the rule as the basis for approving
Nevada’s PM—10 redesignation request.
Instead, EPA must assume that the
terms ‘“‘rest of state”” and “entire state”
constitute single attainment/
unclassifiable areas for which the minor
source baseline date has been triggered
until such time as the issue is resolved
by the Court.

Response: On May 17, 2002, Reno-
Sparks Indian Colony and Great Basin
Mine Watch (“petitioners”) filed a
petition for review in the U.S. Court of
Appeals for the Ninth Circuit (Docket #
02-71503) challenging those portions of
EPA’s final rule (parts I and II) clarifying
the tables in 40 CFR 81.329 that identify
the attainment and unclassifiable areas
within the State of Nevada for TSP, SO»,
and NO; and clarifying the PSD baseline
areas for PM—10. The petitioners reject
EPA’s characterization of the action
taken on March 19, 2002 as a
clarification of the existing regulatory
framework and contend that EPA’s
action represents an unlawful
redesignation of a single area referred to
as “‘rest of state” into numerous
subareas under section 107(d) of the
Clean Air Act. The petition for review
notwithstanding, the Agency continues
to believe that its decision to clarify the
meaning of the term “‘rest of state” in 40
CFR 81.329 as Nevada’s hydrographic
areas is amply supported by the record
and that the decision to publish the
March 19th rule as a technical
correction (i.e., without notice and
comment) is consistent with the
Administrative Procedure Act.

EPA does not agree that the Agency
must interpret the terms “rest of state”
and “‘entire state” as constituting single
attainment/unclassifiable areas for
which the minor source baseline date
has been triggered until such time as the
issue is resolved by the Ninth Circuit
Court of Appeals. As we have
previously explained, and as clarified in
the March 19, 2002 rulemaking, the
effect of EPA’s prior regulatory actions
(finalized long ago) was to establish
hydrographic areas as the PSD baseline
areas in the State of Nevada. The current
legal challenge to EPA’s March 19, 2002
rule has no effect on the status of the
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rule, nor, more importantly, on the
already established use of hydrographic
areas as air quality planning areas for
purposes of implementing the PSD
permitting program in Nevada. EPA will
continue to interpret the terms “rest of
state” and “entire state’’ as referring to
the hydrographic areas in the State that
are not designated as nonattainment. If
this issue is ultimately resolved by the
Courts in a manner that is inconsistent
with EPA’s current approach, then we
will take all necessary steps at that time
to remedy the situation, including, if
necessary, reassessing the
appropriateness of this rulemaking.

Comment 8: One commenter claims
that because Nevada does not have an
approved State Implementation Plan
(SIP) that meets the requirements of
CAA sections 160 through 165, then in
order for EPA to redesignate Nevada’s
PM-10 unclassifiable area into
hydrographic areas, and to redesignate
hydrographic area 61, the Agency must
revise Nevada’s Federal Implementation
Plan (FIP).

Response: Neither EPA’s action to
redesignate Nevada’s PM—10
unclassifiable area into hydrographic
areas nor EPA’s action to subdivide
hydrographic area 61 from a single
unclassifiable area into two
unclassifiable areas represents, nor
requires, a revision to Nevada’s SIP or
FIP. Rather these are EPA actions to
promulgate the boundaries of
designated attainment/unclassifiable
areas in the State of Nevada.

As noted by the commenter, and
reflected at 40 CFR 52.1485(a), Nevada
does not have an approved State
Implementation Plan (SIP) that meets
the requirements of CAA sections 160
through 165. However, as further
clarified at 40 CFR 52.1485(b), “the
provisions of § 52.21(b) through (w) are
incorporated and made a part of the
applicable State plan for the State of
Nevada except for that portion
applicable to the Clark County Health
District.” See 45 FR 52676, at 52741
(August 7, 1980) and 47 FR 26620 (June
21, 1982). (Sections 52.21(b) through (w)
in part 52 of title 40 of the Code of
Federal Regulations consist of the
Federal PSD regulations.) Thus, the
Federal PSD regulations, codified at 40
CFR 52.21, represent EPA’s FIP for
Nevada (for purposes of implementing
the PSD program).

However, while the part 52 Federal
PSD regulations refer to section 107
attainment and unclassifiable areas,
they do not incorporate the section 107
area designations by reference. Thus,
the regulatory changes effected by
today’s rule are located at 40 CFR
81.329, which describes the “Section

107 Attainment Status Designations” for
Nevada; no changes are being made to
40 CFR 52.21 or to 40 CFR part 52,
subpart DD—Nevada (Nevada’s SIP).
Since EPA is making no changes to
these regulatory sections, today’s action
does not require a revision to the
Nevada SIP or FIP.

Comment 9: One commenter asserts
that EPA’s action to delete certain TSP
attainment and unclassifiable areas from
40 CFR 81.329 is unlawful because the
Agency’s regulations state that “[a]ny
baseline area established originally for
the TSP increments shall remain in
effect and shall apply for purposes of
determining the amount of available
PM-10 increments. * * *” The
commenter also questions why EPA is
taking action to delete TSP area
designations given that the State of
Nevada did not make a formal request
for such action.

Response: The Agency is not acting
unlawfully in deleting the listing of
certain TSP attainment and
unclassifiable area designations from 40
CFR 81.329. Deletion of the listing of
certain TSP attainment and
unclassifiable areas does not eliminate
any baseline area established originally
for the TSP increments. Rather, the
baseline areas originally established for
the TSP increments (i.e., the
hydrographic areas) “remain in effect
and * * * apply for purposes of
determining the amount of available
PM-10 increments.* * *”’ (40 CFR
52.21(b)(15)(iii)) As we explained in the
proposed rule:

In our 1993 PSD rule, we indicated that the
replacement of the TSP increments with
PMai increments (which operate
independently from the section 107 area
designations for TSP) negates the need for the
TSP attainment or unclassifiable area
designations to be retained. We also
indicated that we would delete such TSP
designations in 40 CFR part 81 upon the
occurrence of one of the following events:
EPA’s approval of a State’s revised PSD
program containing the PM1o increments;
EPA’s promulgation of the PM3o increments
into a State’s SIP where the State chooses not
to adopt the increments on their own; or
EPA’s approval of a State’s request for
delegation of PSD responsibility under 40
CFR 52.21(u). See 58 FR 31622, 31635 (June
3, 1993). [Emphases added]

Thus, the listing of designated TSP
attainment and unclassifiable areas in
Nevada became unnecessary upon the
effective date of the Agency’s 1993 rule
in areas where EPA had delegated the
PSD program (i.e., the entire State of
Nevada except for Clark County.3

3The PSD program delegation does not apply in
Clark County, Nevada. Clark County administers an
EPA-approved PSD program (rather than

Finally, although the commenter is
correct that the State of Nevada did not
make a formal request to EPA to
eliminate their unnecessary TSP area
designations, such a request was not
needed for EPA to act. EPA had already
noted, in our 1993 rulemaking, that the
Agency’s intention was to delete the
TSP area designations in 40 CFR part 81
once they were no longer necessary.
Moreover, section 107 of the Act
authorizes EPA to eliminate a section
107 designation for particulate matter
(measured as TSP), when ‘“‘the
Administrator determines that such
designation is no longer necessary.” See
CAA section 107(d)(4)(B). In today’s
action, the Agency is merely following
through on a prior commitment to
eliminate TSP designations based on a
determination that they are no longer
necessary. EPA’s action in this regard is
consistent with prior rulemakings by
EPA to delete TSP area designations in
other States. See, e.g., 59 FR 28480 (June
2, 1994) (EPA action to delete TSP area
designations in response to a State’s
request to redesignate TSP
nonattainment areas to attainment).

Comment 10: Two commenters
question whether the Agency’s
redesignation of hydrographic area 61 is
in the public’s interest because, they
contend, the action merely splits an area
into two pieces so that the air pollution
in the region can be doubled and EPA’s
PSD requirements can be avoided. They
further assert that continued
subdivision of hydrographic areas to
allow sources to avoid the PSD program
will pollute the entire State.

Response: EPA does not agree that the
effect of splitting hydrographic area 61
into upper and lower basins will be to
allow air pollution in the region to be
doubled. Area 61 is currently designated
attainment or unclassifiable for all
criteria pollutants and the minor source
baseline date has not been triggered for
any pollutant. Thus, the “allowable”
amount of air pollution, and consequent
level of air quality degradation, is
presently constrained only by the
NAAQS. After area 61 is split into upper
and lower basins, the “allowable”
amount of air pollution and level of air
quality degradation in each of the two
basins will also be constrained only by
the NAAQS (i.e., the overall level of air
quality protection will be exactly the
same) unless and until a PSD permit
application triggers one or both areas.
The commenter does not provide any
justification for their contention that the

administering a delegated federal PSD program) for
PSD sources in Clark County. Therefore, as noted
in our proposal, EPA is not deleting the TSP
attainment and unclassifiable area designations in
Clark County at this time.
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effect of EPA’s action in area 61 will be
a doubling of the allowable air pollution
in the region. However, it is true that if
one area is triggered before the other,
then there could be additional minor
growth in the baseline of the untriggered
area relative to the newly triggered area,
because the triggered area would then
be constrained by the PSD increments.

In addition, the commenter’s concern
that EPA’s approval of the subdivision
of area 61 portends a larger state-wide
effort to split hydrographic areas is
unwarranted. The Agency has not
received any other request for such
action by Nevada. Moreover, EPA’s
actions on requests for area
redesignations under section 107(d) that
affect PSD baseline areas are handled on
a case-by-case basis in light of relevant
statutory and regulatory requirements.
The Agency’s approval of the State’s
request to subdivide hydrographic area
61 does not assure EPA approval of any
potential future requests the State might
make to redesignate other existing
section 107(d) attainment or
unclassifiable areas, if the
circumstances of the request, including
any impact on the State’s ability to
effectively manage air quality, warrants
denial.

Comment 11: Two commenters
question the rationale provided by EPA
for splitting area 61. They claim that the
upper and lower basins are not self-
contained, that the split will not
promote the State’s ability to effectively
manage their air quality, and that
Nevada has only limited and supervised
authority to manage EPA’s PSD
program, so it is extremely unlikely that
the redesignation would reduce the
complexity of Nevada’s PSD program.
They further allege that the objective of
the hydrographic area 61 redesignation,
based on articles in the Nevada Press,
appears to be to ensure that a new
source in lower basin 61 (i.e., a
proposed power plant) will not trigger
the PSD minor source baseline date in
upper basin 61 where there are mining
operations. Thus, they claim, EPA’s
approval of the redesignation would
help the mines circumvent PSD
requirements and is inconsistent with
the goals and intent of the PSD
provisions of the Act.

Response: As stated in our proposed
rule, EPA is approving Nevada’s request
to subdivide hydrographic area 61 into
upper and lower basins because the
request complies with the existing
federal standards for approval of section
107(d) redesignations and we do not
believe the redesignation will interfere
with the State’s ability to manage air
quality. As we further explained in our
proposal, EPA’s policy is to provide

States with a fair degree of autonomy to
balance air quality management with
economic planning considerations. It is
not necessary for EPA to make a finding
that Nevada’s redesignation request will
improve air quality management by the
State; rather, the Agency has to ensure
that the request complies with the
regulatory standards for section 107(d)
redesignations and that the
redesignation will not interfere with the
State’s management of air quality. Our
proposed rule clearly describes how the
State’s request to split hydrographic
area 61 complies with the Federal
standards for section 107(d) and PSD
baseline area redesignations, and
provides the Agency’s basis for
concluding that the redesignation will
not interfere with the State’s
management of air quality. See 67 FR
21194, at 21196-21197 (April 30, 2002).

Comment 12: One commenter claims
that EPA has not shown that
hydrographic areas are PSD baseline
areas. They assert that EPA’s notice
aims to “replace the single
unclassifiable area designated for
Nevada for PM—10 with 253
unclassifiable areas” which, they
contend, disagrees with a footnote in the
proposal saying that these areas are
“already established as the PSD baseline
areas.”

Response: The Federal PSD
regulations define “‘baseline area” in
terms of 107(d) attainment or
unclassifiable areas. See 40 CFR
52.21(b)(15) and 40 CFR 51.166(b)(15).
However, as EPA explained in our
proposal, the transition from TSP to
PM-10 resulted in a difference between
the section 107(d) and PSD baseline
areas for PM—10 in Nevada. Specifically,
the TSP baseline areas (based upon the
State’s hydrographic areas) became PM—
10 baseline areas pursuant to our 1993
rulemaking; however, the State of
Nevada has a single section 107(d)
unclassifiable area for PM—10. Thus, our
current action represents another step in
the transition from TSP to PM-10. This
step re-aligns the section 107(d) areas
with the PSD baseline areas by
approving a request for establishing
hydrographic areas, which had been the
basis for TSP attainment and
unclassifiable areas pursuant to our
1978 rulemaking, as the attainment and
unclassifiable areas under section
107(d) of the Act for PM-10.

Comment 13: One commenter argues
that even if EPA had the intention of
establishing 253 hydrographic areas as
section 107(d) areas in 1978, that is not
what the Agency actually did, nor is it
what the Agency codified in the CFR.
The commenter asserts that the public
has been misled by what is in the CFR

as opposed to what EPA is now saying
it meant, and that all of this was done
under the guise of a “‘technical
correction” with no opportunity for
public comment.

Response: Our March 19, 2002
clarifying rule indicates that, in our
1978 rulemaking establishing the first
nonattainment, attainment and
unclassifiable areas, we stated that some
States provided long lists of individual
attainment and unclassifiable areas and
that we were not listing each such area
for those States. See 67 FR 12474, at
12475. Through our 1978 rulemaking,
we did in fact designate those areas as
individual attainment and unclassifiable
areas for the purposes of section 107(d),
but used the short-hand term ‘“rest of
state” or “‘entire state” to denote them
rather than listing each separate area.
The commenter did not provide any
evidence to the contrary. Moreover, at
the time of our 1978 rulemaking, there
was no compelling reason for EPA to list
each and every attainment and
unclassifiable area. The need for
specificity arose in 1980 with our
promulgation of changes to the PSD
regulations that established the link
between PSD baseline areas and section
107(d) areas. Since 1978, hydrographic
areas have represented the 107(d)
attainment and unclassifiable areas, and
the tables in 40 CFR 81.329 have
continued to describe the areas for
Nevada using the short-hand terms,
“rest of state” and “‘entire state.” Our
March 2002 rule added footnotes
clarifying the connection between “rest
of state”/““entire state” and
hydrographic areas.

Comment 14: One commenter notes
that Nevada’s request for the PM—10
107(d) redesignation was made on April
16, 2002 and that EPA has 18 months
to act on the request (until October
2003). The commenter questions why
EPA is taking action so quickly,
especially when the Agency is currently
evaluating the existing regulatory and
policy framework for PSD baseline area
redesignations.

Response: EPA’s action approving the
State’s April 16, 2002 request to
redesignate the single PM—10
unclassifiable area in Nevada into
multiple unclassifiable areas (based on
hydrographic areas) under section
107(d), is simply another step in the
regulatory transition from TSP to PM—
10. This particular type of section
107(d) action does not create new PSD
baseline areas because the PM—10
baseline areas were established by
operation of law through our 1993 PSD
rulemaking as the PSD baseline areas
originally established for TSP. (See our
March 19, 2002 Technical Correction at
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67 FR 12474 for further explanation.)
Further, because this type of section
107(d) action does not create new PSD
baseline areas, it is not the type that
could theoretically be affected by a
change in the regulatory criteria for
evaluating PSD baseline area
redesignations.

In contrast, EPA’s action approving
the State’s November 6, 2001 request to
redesignate hydrographic area 61 does
create new PSD baseline areas and is the
type that could potentially be affected
by a change in the regulatory criteria.
EPA’s approval of this request is
occurring roughly one year after the
State of Nevada submitted its
redesignation request related to area 61.
EPA has 18 months under the Act to
take final action on State redesignation
requests, and the re-evaluation of the
regulatory criteria is not likely to be
completed by May 6, 2003 (18 months
from the November 2001 request); thus,
EPA can not wait and must finalize
action based on the current statutory
and regulatory criteria.

Comment 15: Several commenters
urged EPA to expeditiously finalize our
approval of Nevada’s area 61
redesignation request.

Response: Section 107(d)(3)(D) allows
EPA 18 months from receipt of a
complete State redesignation submittal
to approve or deny such redesignation.
In today’s notice, EPA is finalizing its
proposal to approve Nevada’s November
6, 2001 request to redesignate area 61
into two areas. In so doing, EPA is
acting well within the 18-month review
period allowed by the Act.

Comment 16: One commenter argues
that redesignation of area 61 is
necessary because of the way in which
EPA’s PSD program forces areas with air
quality better than the National Ambient
Air Quality Standards (NAAQS) to
further limit source emissions of PM—
10, NO2 and SOy to levels at only 20—
35% of the NAAQS. The commenter
asserts that these more stringent limits,
the PSD increments, were set by EPA as
a simple percentage of the NAAQS and
are not health or welfare-based.

Response: Since 1967, Congress has
declared that one of the purposes of the
Clean Air Act is ‘“‘to protect and enhance
the quality of the Nation’s air resources
so as to promote the public health and
welfare and the productive capacity of
its population.” See section 101(b)(1) of
the Act. Originally, EPA did not
interpret the 1967 Act as granting
authority to the Agency to promulgate
regulations designed to prevent
“significant deterioration” of air quality
in those areas which have air that
already is cleaner than the NAAQS.
However, EPA’s narrow interpretation

of its own authority was overruled by
the Court in Sierra Club v. Ruckelshaus,
344 F. Supp. 253 (D.D.C. 1972), aff’d per
curiam, 4 E.R.C. 1815 (D.C. Cir. 1972),
aff’d by an equally divided Court, sub
nom. Friv. Sierra Club, 412 U.S. 541, 37
L. Ed. 2d 140, 93 S. Ct. 2770 (1973).
Pursuant to Court order, EPA
promulgated the initial PSD regulations
in 1974 and these early PSD regulations
identified increments for total
suspended particulate and sulfur
dioxide.

In 1977, Congress clarified its
purposes in this regard and explicitly
endorsed the increment approach for
preventing significant deterioration by
enacting increments for total suspended
particulate and sulfur dioxide (see
section 163 of the Act). For nitrogen
dioxide and PM-10, EPA promulgated
increments that are of equivalent
stringency as those established by
Congress in section 163, as required
under sections 166(d) and 166(f) of the
Act. See 53 FR 40656 (October 17, 1988)
with respect to nitrogen dioxide PSD
increments and 58 FR 31622 (June 3,
1993) with respect to PM—10 PSD
increments. The EPA does not agree that
the redesignation of area 61 is necessary
because of the statutory and regulatory
limits on increases in concentrations of
these pollutants. Congress’s clearly
expressed objective in Part C of the
Clean Air Act is to prevent significant
deterioration of air quality in clean air
areas within the United States.

Comment 17: One commenter claims
that EPA must review and consider
comments submitted on the proposed
rule in light of what its PSD regulations
currently provide—State discretion in
redesignating PSD baseline areas—and
not what some commenters want the
rules to provide. The commenter argues
that to delay final approval of the
proposed rule for consideration of
comments that could only be described
as a request for change to EPA’s current
rules and policies would be to deny the
State of Nevada the discretion accorded
it under the Clean Air Act, Alabama
Power and established by EPA in its
PSD regulations.

Response: As described in the
proposed rule and above, EPA reviewed
the request by the State of Nevada to
subdivide hydrographic area 61 on the
basis of general statutory language from
section 107(d)(3) of the Act, which
addresses redesignations, and EPA’s
PSD regulations, specifically 40 CFR
52.21(b)(15). See 67 FR 21194, at 21196.
In the proposed rule, EPA acknowledges
concerns about the existing regulatory
criteria for redesignations, but indicates
that, unless and until those criteria are
revised, the Agency will continue to

evaluate State-initiated section 107(d)
redesignation requests based on the
language of the statute itself and the
regulatory criteria in 40 CFR part 52. In
so doing, EPA has not delayed final
action on this particular redesignation
request but is acting well within the 18-
month period allowed for such actions
under section 107(d)(3)(D) of the Act.

Comment 18: One commenter argues
that the court in Alabama Power Co. v
Costle, 636 F. 2d 323 (D.C. Cir. 1979)
held that the Clean Air Act delegated
decisions on increment consumption
and allocation thereof by baseline area
designations to the States. They further
claim that based on the decision in
Alabama Power and EPA’s 1980 PSD
regulations, EPA’s discretion to review
redesignation requests by States
involving boundaries of areas
designated attainment or unclassifiable
is limited to consideration of two
criteria: (1) The boundaries of any area
redesignated by a State cannot intersect
the area of impact of any major
stationary source or major modification
that established or would have
established a baseline date for the areas
proposed for redesignation; and (2) the
area redesignation can be no smaller
than the area of impact of such sources.
In this proposed rule, they assert that
EPA has attempted to change its
redesignation policy by adding a
statutorily-derived standard of
“appropriate air quality-related
considerations,” including review to
ensure that the PSD baseline area
redesignation ““does not interfere with
the State’s management of air quality”
and, in doing so, has identified the
types of redesignations that may not be
approvable even though the examples
that EPA lists in the proposed rule are
precisely the type of redesignations that
have been approved by EPA in the past.
The commenter states that EPA cannot
change its redesignation policy except
through notice and comment
rulemaking.

Response: Among many PSD issues,
the court in Alabama Power addressed
the issue of how the increments were to
be protected, but did not address the
specific issue of whether section 107(d)
redesignations are an appropriate means
by States to manage the increments. In
the section of the opinion entitled
“Protection of the Increments,” the
court held: “We rule that EPA has
authority under the statute to prevent or
to correct a violation of the increments,
but the agency is without authority to
dictate to the States their policy for
management of the consumption of
allowable increments.” See 636 F.2d
323, at 361. The court also recognized
that: “The fundamentals of the statutory
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approach include differentiation within
the clean air areas of Class I, II, and III
areas, and specification for each class of
areas of maximum allowable increases
(“increments”) in pollution
concentrations for particulate matter
and sulfur dioxide, with provision for
the Administrator to promulgate
allowable increments or similar
limitations for other pollutants governed
by NAAQS.” Id. at 361, 362. In Alabama
Power, environmental groups had
petitioned the court to require EPA to
promulgate guidelines detailing the
manner in which States may permit
consumption of the available
increments and also to have EPA set
aside some portion of the available
increments to ensure that current
development does not inadvertently
cause a violation of the maximum
thresholds. The court declined to do so,
and it was in this context that the court
held that the Agency may not prescribe
the manner in which States will manage
their allowed internal growth. Id. At
363, 364.

The commenter cites the Alabama
Power decision as endorsing a State’s
use of section 107(d) redesignations to
create new PSD baseline areas and
untrigger minor source baseline dates,
but the court in Alabama Power did not
address this specific issue. The court
emphasized the State’s authority to
manage the increment, the size of which
is based on an area’s designation as
Class L, II, or III, but did not rule on
States’ use of section 107(d)
redesignations as a means to create new
PSD baseline areas (e.g., additional
Class 1II areas), or to untrigger minor
source baseline dates and thereby
“baseline” the portion of the increment
consumed prior to the redesignation.
This practice has been allowed under
EPA regulations but was not one of the
issues before the court in the Alabama
Power case. Thus, while EPA
acknowledges that States have the right
to make increment management
decisions, States also have the
responsibility to do so in such as way
as to prevent significant deterioration of
their clean air resources and thereby
achieve the fundamental statutory
purposes of the PSD program as set forth
in section 160 of the Act:

(1) To protect public health and welfare
from any actual or potential adverse effect
which in the Administrator’s judgment may
reasonably be anticipated to occur from air
pollution or from exposures to pollutants in
other media, which pollutants originate as
emissions to the ambient air,
notwithstanding attainment and maintenance
of all national ambient air quality standards;
(2) to preserve, protect, and enhance the air
quality in national parks, national wilderness

areas, national monuments, national
seashores, and other areas of special national
or regional natural, recreational, scenic or
historic value; (3) to insure that economic
growth will occur in a manner consistent
with the preservation of existing clean air
resources; (4) to assure that emissions from
any source in any State will not interfere
with any portion of the applicable
implementation plan to prevent significant
deterioration of air quality for any other
State; and (5) to assure that any decision to
permit increased air pollution in any area to
which this section applies is made only after
careful evaluation of all the consequences of
such a decision and after adequate
procedural opportunities for informed public
participation in the decisionmaking process.

EPA’s role is to ensure that States fulfill
these responsibilities under the Act. See
Alaska v. EPA, 298 F.3d 814 (9th Cir.
2002).

In reviewing a redesignation request
under section 107(d)(3) of the Act, EPA
looks to the statute and to relevant
regulations and policies. As noted in the
proposed rule, section 107(d)(3) does
not provide specific criteria for EPA to
use in evaluating a State redesignation
request that involves changing the
boundaries of existing attainment or
unclassifiable areas, as opposed to
redesignations that involve changes in
status (e.g., “nonattainment” to
“attainment” or ‘“‘nonattainment” to
‘“unclassifiable”). See 67 FR 21194, at
21196. As explained in the proposed
rule, EPA concluded that the
considerations set forth in section
107(d)(3)(A) provide EPA with a
statutory basis with which to evaluate
State-initiated redesignation requests in
addition to the existing regulatory
criteria, and in this context (i.e., a
request to change the boundaries of
attainment or unclassifiable areas), EPA
concluded that one appropriate “air-
quality related consideration” is
whether the redesignation would
interfere with a State’s management of
air quality.

The Act provides support for
application of this consideration in a
context where boundaries or PSD class
designations of existing attainment or
unclassifiable areas would be affected
(rather than changes in attainment
status). See section 107(e) (State is
authorized with EPA approval to
redesignate air quality control regions
“for purposes of efficient and effective
air quality management”’) and section
164(e) (resolution of disputes between
State and Indian tribes arising from area
redesignations from one PSD increment
class to another: “In resolving such
disputes relating to area redesignation,
the Administrator shall consider the
extent to which the lands involved are
of sufficient size to allow effective air

quality management or have air quality
related values of such an area”).

The proposed rule indicates that EPA
did not intend through this rulemaking
to revise PSD regulations (40 CFR 52.21)
or redesignation policies. See 67 FR
21194, at 21196. If and when EPA
decides to revise the redesignation
criteria in the PSD regulations or to
change its practice with regard to its
evaluation of redesignation requests, the
Agency will take the appropriate steps.
Furthermore, even if one were to
interpret the application of the
statutorily-derived consideration
discussed above to State redesignation
requests as a change in policy, EPA
clearly indicated in the proposed rule
the criteria the Agency used to evaluate
this State’s request, including the
statutorily-derived consideration, and is
acting through notice-and-comment
rulemaking.

Comment 19: Several commenters
express support for our proposed action
and imply a connection between the
State’s redesignation request for area 61
and the construction of a natural gas
pipeline, construction of a power plant
in the area, the State’s electric power
needs, electric rates, and economic
viability of the affected area.

Response: We acknowledge the
commenters’ support for our action, but
note that we do not share the opinion
that the subdivision of area 61 under
section 107(d) of the CAA is necessary
for the subsequent construction of a
natural gas pipeline, the development of
a power plant, or the energy and
economic benefits that flow from those
projects. We also note that a power
plant proposal for area 61 could
proceed, in full accordance with all
applicable statutory and regulatory
requirements, regardless of EPA’s action
to redesignate hydrographic area 61.
The PSD permit process and regulatory
requirements for any future power plant
development will be essentially the
same with or without the redesignation
of area 61 into two areas.

II1. EPA’s Final Action

After considering all of the factors
described in the above sections, EPA is
taking action to approve the State of
Nevada’s two section 107(d)
redesignation requests. Specifically, we
are approving the State’s request to
establish the statewide hydrographic
areas (previously established for TSP) as
the PM-10 unclassifiable areas under
section 107(d) of the Act.4 This action

41t is important to once again note that
hydrographic areas are already established as the
PSD baseline areas for PM—10 (and other

Continued
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replaces the single unclassifiable area
designated for Nevada for PM—-10 with
253 unclassifiable areas. These 253
areas are defined as the hydrographic
areas delineated by the Nevada Division
of Water Resources in 1971, as adjusted
in 1980 to recognize an additional
hydrographic area (101A) referred to as
Packard Valley. Together with the two
PM-10 nonattainment areas in Nevada
(Las Vegas and Reno planning areas),
the total number of PM—10 section 107
areas in the State is now 255; these are
the same 255 section 107 areas that have
previously been designated for TSP.
Thus, the effect of today’s final rule
approving the State’s request to
establish the hydrographic areas as the
section 107 unclassifiable areas for PM—
10 is to synchronize the classification of
designated PM—10 section 107 areas
with the current and longstanding
approach the State has used to manage
its air quality.

In approving the State’s other section
107(d) request, we are redesignating
hydrographic area 61 (Boulder Flat) by
dividing the basin into two new section
107(d) areas for PM-10, sulfur dioxide
(SOy), and nitrogen dioxide (NO2):
upper area 61 and lower area 61.

Finally, we are updating the TSP table
in 40 CFR 81 for Nevada to delete those
designations that are no longer
necessary. In particular, we are deleting
the TSP attainment and unclassifiable
area designations statewide, except for
those in Clark County. We will delete
the appropriate TSP designations for
Clark County at such time as we
approve revisions to their PSD program
that include the PM—10 increments.

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May

pollutants), so today’s action regarding the state-
wide designation for PM—10 does not effect any
change in how the State manages their federally-
delegated PSD program. For example, pursuant to
40 CFR 52.21(b)(14)(iv), minor source baseline dates
originally established for the TSP increments are
not rescinded by today’s rule; they remain in effect
and continue to apply for purposes of determining
the amount of available PM—-10 increment.

22, 2001). This action redesignates areas
for air quality planning purposes and
does not impose additional
requirements. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule does not impose any enforceable
duty, it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
rule also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule does not
alter the relationship or the distribution
of power and responsibilities
established in the Clean Air Act. This
rule also is not subject to Executive
Order 13045, “Protection of Children
from Environmental Health Risks and
Safety Risks” (62 FR 19885, April 23,
1997), because it is not economically
significant.

The requirements of section 12(d) of
the National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement

Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 13, 2002.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: November 6, 2002.

Wayne Nastri,
Regional Administrator, Region 9.

Part 81, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 81—[AMENDED]
1. The authority citation for Part 81
continues to read as follows:
Authority: 42 U.S.C. 7401, et seq.

Subpart C—Section 107 Attainment
Status Designations

2.In §81.329, the tables for Nevada—
TSP, Nevada—SQO,, Nevada—PM-10,
and Nevada—NQO; are revised to read as
follows:

§81.329 Nevada.
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NEVADA—TSP

Does not meet

Does not meet

Better than

Designated area primary secondary Ccieglsnsci}tiebde national
standards standards standards
(Township Range):

Clark County:

Las Vegas Valley (212)(15-24S, 56—64E) ..........cccccoveeennen X e | e

Colorado River Valley (213) (22—33S, 63—66E) ......ccccccee | voviveviiiiriiiieeiieen X1

RESt Of COUNLY 2 ..ottt esieeesireeeniee | eeeessieeessneeessieeeeses | beeesssieessssneessinneenss | areeessseeesssneeesnneeens
Carson Desert (101)(15—24.5N, 25-35E) ......cccocoverivinieennennn. X s | e | e
Winnemucca Segment (70)(34-38N, 34-41E) X
Lower Reese Valley (59)(27—32N, 42—48E) ......cccocoeniiieiienices | e
Fernley Area (76)(19-21N, 23-26E) .......ccoccviuieeniiiienniiieninee. X e
Truckee Meadows (87)(17—20N, 18—21E) ......cccccceevveervvrinnenns X
Mason Valley (108)(9-16N, 24-26E) X e

Clovers Area (64)(32—39N, 42—-46E)

1EPA designation replaces State designation.

2Rest of County refers to 27 hydrographic areas either entirely or partially located within Clark County as shown on the State of Nevada Divi-
sion of Water Resources’ map titled Water Resources and Inter-basin Flows (September 1971), excluding the two designated areas in Clark

County specifically listed in the table.

NEVADA—SO>

) Does not meet Does not meet Cannot be Better than
Designated area primary secondary classified national
standards standards standards
(Township Range):
Steptoe Valley (179) (10-29N, 61-67E):
CONITAL i | e sees | eesee e neen | beesee e X
Northern (area which is north of Township 21 North and
within the drainage basin of the Steptoe Valley) ........... | oo | e, X e
Southern (area which is south of Township 15 North and
within the drainage basin of the Steptoe Valley) ........... | oo | e, X e
Boulder Flat (61) (31-37N, 45-51E):
Upper Unit 61 X
Lower Unit 61 X
Rest of State? ......ccooiiiiie X

1Rest of State refers to hydrographic areas as shown on the State of Nevada Division of Water Resources’ map titled Water Resources and
Inter-basin Flows (September 1971), excluding the designated areas specifically listed in the table.

NEVADA—PM-10

Designation Classification
Designated area
Date Type Date Type
Washoe County:
ReNO0 planning @rea ........ccccevveiiiiiieeiie e 11/15/90 | Nonattainment 02/07/01 | Serious.
Hydrographic area 87
Clark County:
Las Vegas planning area ..........cccecveveeiiieeiiieiiieniienee e 11/15/90 | Nonattainment 02/08/93 | Serious.
Hydrographic area 212
Boulder Flat (61) (31-37N, 45-51E):
UPPET UNIE BL ..ot 11/15/90 | Unclassifiable
Lower Unit 61 .. 11/15/90 | Unclassifiable
RESE Of StAIE L ..o 11/15/90 | Unclassifiable

1Rest of State refers to hydrographic areas as shown on the State of Nevada Division of Water Resources’ map titled Water Resources and
Inter-basin Flows (September 1971), as revised to include a division of Carson Desert (area 101) into two areas, a smaller area 101 and area
101A, and excluding the designated areas specifically listed in the table.
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NEVADA-NO>

Designated area

Does not meet Cdae{]sgci’fti e%e
primary )
standards or better than na

tional standards

Boulder Flat (61)(31-37N, 45-51E):
Upper Unit 61
Lower Unit 61

R LTS 0 ] = L (= PSPPI

1Rest of State refers to hydrographic areas as shown on the State of Nevada Division of Water Resources’ map titled Water Resources and

Inter-basin Flows (September 1971), excluding the designated areas specifically listed in the table.

[FR Doc. 02—28851 Filed 11-12—02; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

43 CFR Parts 3600, 8200, and 8360
[WO-320-1430-PB-24 1A]

RIN 1004-AD29

Mineral Materials Disposal; Natural

History Resource Management:
Procedures; Visitor Services

AGENCY: Bureau of Land Management,
Interior.

ACTION: Correcting amendments.

SUMMARY: This document corrects the
Bureau of Land Management (BLM)
final rule on mineral materials disposal
that was published November 23, 2001
(66 FR 58892), by adding changes in
several cross references to the
regulations on mineral materials
disposal that appear elsewhere in BLM
regulations. These cross-reference
amendments should have appeared in
the original final rule. This document
also corrects typographical and editorial
errors in the 2001 final rule.

EFFECTIVE DATE: January 22, 2002.

FOR FURTHER INFORMATION CONTACT: Dr
Durga N. Rimal, Solid Minerals Group,
at (202) 452—0350. Persons who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339, 24 hours a day, 7 days a week.
SUPPLEMENTARY INFORMATION: The final
rule published on November 23, 2001
(66 FR 58892—-58910), removed part
3610 and subpart 3621 as part of its
reorganization of the regulations on
mineral materials disposal in 43 CFR
part 3600, and made a conforming
amendment in 43 CFR subpart 3809.
The final rule should have amended the
cross-references to part 3610 that appear
in 43 CFR sections 8224.1 and 8365.1—
5, and a cross-reference to subpart 3621
that appears in section 8365.1-5.

Because the substance of the removed
CFR units appears in other sections of
revised part 3600, the cross-references
should have been amended and not
removed. These erroneous cross-
references in the Code of Federal
Regulations may prove to be misleading
and need to be corrected. This
document corrects this oversight.

We are also correcting editorial and
typing errors in part 3600. In section
3601.51, which describes when BLM
may inspect your mineral materials
operation, we are correcting a
conjunction from “and” to “or” in order
to forestall a possible interpretation of
the provision to require a BLM inspector
planning to inspect, for example, mine
conditions also to conduct unnecessary
surveys and examine weight tickets,
which was not our intent in preparing
the final rule. Also, in section
3602.12(c), we are correcting the term
“public lands laws” to read “public
land laws”, the term as used in all other
BLM regulations.

Finally, we are correcting a printing
error in a CFR authority citation. The
citation for the Land and Water
Conservation Fund Act is 16 U.S.C.
460/-6a, which contains the italic letter
“ell” in the section number. This
appears in the authority citation for part
8360 as the numeral “one”, an error that
this document corrects.

Dated: October 29, 2002.
Michael H. Schwartz,
Group Manager, Regulatory Affairs.

For these reasons, make the following
correcting amendments in 43 CFR parts
3600, 8200, and 8360:

PART 3600—MINERALS MATERIALS
DISPOSAL

1. The authority citation for part 3600
continues to read as follows:

Authority: 30 U.S.C. 601 et seq.; 43 U.S.C.
1201, 1732, 1733, 1740; Sec. 2, Act of
September 28, 1962 (Pub. L. 87-713, 76 Stat.
652).

§3601.51 [Corrected]

2.1In §3601.51, amend paragraph (d)
by removing the word “and” following
the semicolon at the end of the
paragraph, and adding in its place the
word “or”’.

§3602.12 [Corrected]

3.In §3602.12, amend paragraph (c)
by removing the phrase “public lands
laws” from where it appears in the first
sentence, and adding in its place the
phrase “public land laws”.

Group 8200—Natural History Resource
Management

PART 8200—PROCEDURES

4. The authority citation for part 8200
continues to read as follows:

Authority: 43 U.S.C. 1181 (a) and (e), 43
U.S.C. 1201, 43 U.S.C. 1701 et seq.

Subpart 8224—Fossil Forest Research
Natural Area

§8224.1 [Corrected]

5. Correct § 8224.1 by removing at the
end of paragraph (b) the term “§ 3610.1”
and adding in its place the term
“subpart 3602,

PART 8360—VISITOR SERVICES

6. The authority citation for part 8360
is corrected to read as follows:
Authority: 43 U.S.C. 1701 et seq., 43 U.S.C.

315a, 16 U.S.C. 1281c, 16 U.S.C. 670 et seq.,
16 U.S.C. 4601-64a, 16 U.S.C. 1241 et seq.

Subpart 8365—Rules of Conduct

§8365.1 [Corrected]

7. Correct § 8365.1-5 in paragraph
(b)(4) by revising the reference to
“subpart 3621 of this title” to read
“subpart 3604”, and in paragraph (c) by
revising the phrase “part 3610 or 5400
of this title” to read ““part 3600 or 5400
of this chapter”.

[FR Doc. 02—28704 Filed 11-12-02; 8:45 am]
BILLING CODE 4310-84-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket 2000-CE-17-AD]

RIN 2120-AA64

Airworthiness Directives; Short

Brothers and Harland Ltd. Models SC—
7 Series 2 and SC-7 Series 3 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all Short
Brothers and Harland Ltd. (Shorts)
Models SC-7 Series 2 and SC-7 Series
3 airplanes. This proposed AD would
establish a technical service life for
these airplanes and allow you to
incorporate modifications, inspections,
and replacements of certain life limited
items to extend the life limits of these
airplanes. This proposed AD is the
result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
the United Kingdom. The actions
specified by this proposed AD are
intended to prevent fatigue failure of
critical structure of the aircraft. Such
failure could result in reduced
structural integrity of the aircraft with
consequent failure of the primary
structural components and possibly
result in structural failure during flight.
DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule on or
before December 23, 2002.

ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2000-CE-17—-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. You
may view any comments at this location
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
You may also send comments

electronically to the following address:
9-ACE-7-Docket@faa.gov. Comments
sent electronically must contain
“Docket No. 2000-CE-17—AD” in the
subject line. If you send comments
electronically as attached electronic
files, the files must be formatted in
Microsoft Word 97 for Windows or
ASCII text.

You may get service information that
applies to this proposed AD from Short
Brothers PLC, P.O. Box 241, Airport
Road, Belfast BT3 9DZ Northern Ireland;
telephone: +44 (0) 28 9045 8444;
facsimile: +44 (0) 28 9073 3396. You
may also view this information at the
Rules Docket at the address above.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—4090.

SUPPLEMENTARY INFORMATION:
Comments Invited

How Do I Comment on This Proposed
AD?

The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments to the address
specified under the caption ADDRESSES.
We will consider all comments received
on or before the closing date. We may
amend this proposed rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of this proposed AD action
and determining whether we need to
take additional rulemaking action.

Are There Any Specific Portions of This
Proposed AD I Should Pay Attention to?

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed rule that might
suggest a need to modify the rule. You
may view all comments we receive
before and after the closing date of the
rule in the Rules Docket. We will file a
report in the Rules Docket that
summarizes each contact we have with
the public that concerns the substantive
parts of this proposed AD.

How Can I Be Sure FAA Receives My
Comment?

If you want FAA to acknowledge the
receipt of your mailed comments, you
must include a self-addressed, stamped
postcard. On the postcard, write
“Comments to Docket No. 2000-CE-17—
AD.” We will date stamp and mail the
postcard back to you.

Discussion

What Events Have Caused This
Proposed AD?

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, recently notified
FAA that an unsafe condition may exist
on all Shorts Models SC-7 Series 2 and
SC-7 Series 3 airplanes. The CAA
reports that the Model SC-7 airframe
has undergone structural evaluations
that have resulted in the establishment
of an airplane service life limit.

Modifications, inspections, and
replacements of certain life limited
items have been identified to further
extend the life of the aircraft.

What Are the Consequences if the
Condition Is Not Corrected?

The life limits, if not complied with,
could result in failure of the primary
structural components and possibly
result in structural failure during flight.

Is There Service Information That
Applies to This Subject?

Shorts has issued the following
service information:

—Shorts Service Bulletin No. 51-51,
Original Issue: June 6, 1978 (latest
version at Revision No.: 6, dated:
March 14, 1983);

—Shorts Service Bulletin No. 51-52,
Original Issue: September 1, 1981
(latest version at Revision No.: 4,
dated: July 16, 2002); and

—Shorts Skyvan Maintenance Program
1, not dated.

What Are the Provisions of This Service
Information?

Service information specifies
procedures to be followed to allow life
limits to be extended. They include:
—Reinforcing the webs of the stub wing

front spar box;

—Replacing the side load fittings and
doubler joint plates at the nose
undercarriage lower attachment;

—Changing the shear angle attachments
of the lift strut fitting to wing rib 212;
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—Replacing the inner flap and outer
flap components;

—Carrying out the life extension
programs for the landing gear nose
undercarriage and landing gear main
undercarriage; and

—Carrying out the Skyvan Maintenance
Program life extension inspection
program.

What Action Did the CAA Take?

The CAA classified this service
bulletin as mandatory and issued British
AD Number 019-09-81, not dated, in
order to ensure the continued
airworthiness of these airplanes in the
United Kingdom.

Was This in Accordance With the
Bilateral Airworthiness Agreement?

These airplane models are
manufactured in the United Kingdom
and are type certificated for operation in
the United States under the provisions
of section 21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the

applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept FAA informed of the situation
described above.

The FAA’s Determination and an
Explanation of the Provisions of this
Proposed AD

What Has FAA Decided?

The FAA has examined the findings
of the CAA; reviewed all available
information, including the service
information referenced above; and
determined that:

—The unsafe condition referenced in
this document exists or could develop
on other Shorts Models SC-7 Series 2
and SC-7 Series 3 of the same type
design that are on the U.S. registry;

—The actions specified in the
previously-referenced service
information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
correct this unsafe condition.

What Would This Proposed AD Require?

This proposed AD would require you
to incorporate the actions in the
previously-referenced service bulletins.

Cost Impact

How Many Airplanes Would This
Proposed AD Impact?

We estimate that this proposed AD
affects 22 airplanes in the U.S. registry.

What Would Be the Cost Impact of This
Proposed AD on Owners/Operators of
the Affected Airplanes?

The impact of this proposed AD
would be not being able to operate the
airplane past the established service life
limit. The following paragraphs present
cost if you choose to extend the life
limit.

We estimate the following costs to
accomplish the proposed aircraft life
extension prescribed in Shorts Service
Bulletin No. 51-51 on 19 aircraft:

Total cost
Labor cost Parts cost Total cost on U.S.
per airplane operators
350 workhours x $60 per hour = $21,000 .......cceeruririuieriieiiie ettt e e $90,000 $111,000 $2,109,000

We estimate the following to
accomplish the proposed aircraft life

extension prescribed in Shorts Service
Bulletin No. 51-52 for the 6 aircraft

serial numbers 1845, 1847, 1883, 1889,
1943, and 1960:

Total cost
Labor cost Parts cost E?te?ilr Clzsnte on U.S.
p p operators
120 workhours x $60 Per NOUF = $7,200 ......ocueeiiiiiiiiiieiieie ettt $22,000 $29,200 $175,200

Three of these 6 airplanes will also
incorporate Shorts Service Bulletin No.
51-51 and are part of the 19 airplanes
subset of the total set of 22 airplanes in
the U.S. registry.

Compliance Time of This Proposed AD

What Would Be the Compliance Time of
This Proposed AD?

The compliance time of this proposed
AD is upon accumulating the applicable
life limit or within the next 90 days after
the effective date of this AD, whichever
occurs later.

Why Is the Compliance Time of This
Proposed AD Presented in Flights,
Hours TIS and Calendar Time?

The unsafe condition on these
airplanes is a result of the combination
of the number of times the airplane is
operated and how the airplane is
operated (for example, weight carried).
Airplane operation varies among
operators. For example, one operator
may operate the airplane 100 flights or

50 hours TIS in 3 months and carrying
low weights while it may take another
operator 12 months or more to
accumulate 100 flights or 50 hours TIS
while carrying heavy weights. For this
reason, we have determined that the
compliance time of this proposed AD
should be specified in flights, hours
time-in-service (TIS), and calendar time
in order to assure this condition is not
allowed to go uncorrected over time.

Regulatory Impact

Would This Proposed AD Impact
Various Entities?

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposed rule

would not have federalism implications
under Executive Order 13132.

Would This Proposed AD Involve a
Significant Rule or Regulatory Action?

For the reasons discussed above, I
certify that this proposed action (1) is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

Short Brothers and Harland Ltd.: Docket No.
2000-CE-17-AD.

(a) What airplanes are affected by this AD?
This AD affects Models SC-7 Series 2 and
SC-7 Series 3 airplanes, all serial numbers,
that are certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to prevent fatigue failure of critical structure
of the aircraft. Such failure could result in
reduced structural integrity of the aircraft
with consequent failure of the primary
structural components and possibly result in
structural failure during flight.

(d) What must I do to comply with this AD?
Do not operate the airplane upon
accumulating the applicable life limit or
within the next 90 days after the effective
date of this AD, whichever occurs later. The
following table presents the life limits:

Serial No.

Life limit

(1) SHL84A5 and SHILBB3 .......coiiiiiiiiii ettt

10,000 hours time-in-service (TIS).

(2) SHLBAT oot e et e e 15,200 hours TIS.
(3) SHLBBO ..o e e e et e e ee e e e e e 13,805 flights.

() SHLOAS ..o et e et 11,306 flights.

(5) SHLOBO ..o eeeeeeeeeee e e e e s e e s e s e ee e e e ee e s e ee e s e e ee e e eeer e 4,142 flights.

(6) All airplanes that do not encompass either serial number SH1845, SH1883, SH1847, SH1889,

SH1943, or SH1960.

20,000 flights.

Note 1: For owners/operators that do not
have a record of the number of flights on the
aircraft, assume the number of flights on the
basis of two per operating hour.

(e) What must I do to extend the life limits
for airplanes encompassing either serial
number SH1845, SH1847, SH1883, SH1889,
SH1943, or SH19607 To extend the life limit
on one of these airplanes, you must
accomplish the actions of Shorts Service
Bulletin No. 51-52, Original Issue:
September 1, 1981 (latest version at Revision
No.: 4, dated: July 16, 2002), and Shorts
Skyvan Maintenance Program 1, not dated.
The following table presents the extended
life limit:

Serial No. ExtelrilrcTi]?td life
(1) SH1845 ......cceviine. 13,456 hours.
(2) SH1847 oo 20,200 hours.
(3) SH1883 .....cceeeiienne 15,000 hours.
(4) SH1889 .....cocvveeeann. 20,094 flights.
(5) SH1943 ...ooovoven 17,325 flights.
(6) SH1960 .....ovecveerennn. 8,449 flights.

(f) What must I do to extend the life limit
for my airplanes that do not encompass
either serial number SH1845, SH1883,
SH1847, SH1889, SH1943, or SH19607 You
can extend the life limit to 27,000 flights by
accomplishing the actions of Shorts Service
Bulletin No. 51-51, Original Issue: June 6,
1978 (latest version at Revision No.: 6, dated:

March 14, 1983), and Shorts Skyvan
Maintenance Program 1, not dated.

Note 2: These life limits described in
paragraph (e) are the final life limits of each
aircraft unless the owner/operator works
with Shorts Brothers PLC to develop a life
extension program. Submit a plan to the FAA
(address specified in paragraph (g) of this
AD) for the proposed life extension program.
Accomplishment of Shorts Service Bulletin
No. 51-51, Original Issue: June 6, 1978 (latest
version at Revision No.: 6, dated: March 14,
1983), does not extend the service life
beyond the life limits described in paragraph
(e).

(g) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Standards Office Manager, Small
Airplane Directorate, approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Standards Office Manager.

Note 3: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (g)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not

eliminated the unsafe condition, specific
actions you propose to address it.

(h) Where can I get information about any
already-approved alternative methods of
compliance? Contact Doug Rudolph,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—-4090.

(i) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(j) How do I get copies of the documents
referenced in this AD? You may get copies of
the documents referenced in this AD from
Short Brothers PLC, P.O. Box 241, Airport
Road, Belfast BT3 9DZ Northern Ireland;
telephone: +44 (0) 28 9045 8444; facsimile:
+44 (0) 28 9073 3396. You may view these
documents at FAA, Central Region, Office of
the Regional Counsel, 901 Locust, Room 506,
Kansas City, Missouri 64106.

Note 4: The subject of this AD is addressed
in British AD Number 019-09-81, not dated.

Issued in Kansas City, Missouri, on
November 5, 2002.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 02—28751 Filed 11-12—-02; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002—CE-46—-AD)]

RIN 2120-AA64

Airworthiness Directives; Piaggio Aero

Industries S.p.A. Model P-180
Airplanes

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all Piaggio
Aero Industries S.p.A. (PIAGGIO) Model
P-180 airplanes. This proposed AD
would require you to inspect and
determine whether any firewall shutoff
or crossfeed valve with a serial number
in a certain range are installed and
would require you to replace any valve
that has a serial number within this
range. The proposed AD would allow
the pilot to check the logbook and
would not require additional action if
the check showed that one of these
valves was definitely not installed. This
proposed AD is the result of mandatory
continuing airworthiness information
(MCAI) issued by the airworthiness
authority for Italy. The actions specified
by this proposed AD are intended to
prevent a faulty firewall shutoff or
crossfeed valve from developing cracks
and leaking fuel. This could result in an
engine fire.
DATES: The Federal Aviation
Administration (FAA) must receive any
comments on this proposed rule on or
before December 16, 2002.
ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2002—CE—-46—AD, 901 Locust, Room
506, Kansas City, Missouri 64106. You
may view any comments at this location
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
You may get service information that
applies to this proposed AD from
Piaggio Aero Industries S.p.A, Via
Cibrario 4, 16154 Genoa, Italy;
telephone: +39 010 6481 856; facsimile:
+39 010 6481 374. You may also view
this information at the Rules Docket at
the address above.
FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329-4090.

SUPPLEMENTARY INFORMATION:
Comments Invited

How Do I Comment on This Proposed
AD?

The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the rule’s docket number and
submit your comments to the address
specified under the caption ADDRESSES.
We will consider all comments received
on or before the closing date. We may
amend this proposed rule in light of
comments received. Factual information
that supports your ideas and suggestions
is extremely helpful in evaluating the
effectiveness of this proposed AD action
and determining whether we need to
take additional rulemaking action.

Are There Any Specific Portions of This
Proposed AD I Should Pay Attention to?

The FAA specifically invites
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed rule that might
suggest a need to modify the rule. You
may view all comments we receive
before and after the closing date of the
rule in the Rules Docket. We will file a
report in the Rules Docket that
summarizes each contact we have with
the public that concerns the substantive
parts of this proposed AD.

How Can I Be Sure FAA Receives My
Comment?

If you want FAA to acknowledge the
receipt of your comments, you must
include a self-addressed, stamped
postcard. On the postcard, write
“Comments to Docket No. 2002—CE—46—
AD.” We will date stamp and mail the
postcard back to you.

Discussion

What Events Have Caused This
Proposed AD?

The Ente Nazionale per 1’ Aviazione
Civile (ENAC), which is the
airworthiness authority for Italy,
recently notified FAA that an unsafe
condition may exist on all PIAGGIO
Model P-180 airplanes. The ENAC
reports an incident of a ground fire on
the left-hand engine nacelle of one of
the affected airplanes. Investigation
revealed that the fire was caused by a
cracked crossfeed valve that had leaked
fuel.

Further analysis led the ENAC to
determine that the part number (P/N)
EM484-3 valve was part of a
manufacturing batch of nonconforming
valves. This batch incorporates serial
numbers 148 through 302 of these P/N

EM484-3 valves. These valves can be
utilized as either firewall shutoff or
crossfeed valves.

What Are the Consequences if the
Condition Is Not Corrected?

If these valves are not removed from
service, they could develop cracks and
leak fuel. This could result in an engine
fire.

Is There Service Information That
Applies to This Subject?

PIAGGIO Aero Industries has issued:

—Alert Service Bulletin: 80-0173,
Original Issue: February 8, 2002,
which includes procedures for
inspecting the three Electo Mech P/N
EM484-3 firewall shutoff and
crossfeed valves to determine whether
they incorporate a serial number in
the range of 148 through 302; and

—Service Bulletin: 80—0174, Original
Issue: February 20, 2002, which
includes procedures for modifying
any valve incorporating a serial
number in the range of 148 through
302 (the valve will be re-identified
with a “A” at the end of the serial
number).

What Action Did the ENAC Take?

The ENAC classified these service
bulletins as mandatory and issued
Italian RAI-AD 2002—442, dated
February 21, 2002, in order to ensure
the continued airworthiness of these
airplanes in Italy.

Was This in Accordance With the
Bilateral Airworthiness Agreement?

This airplane model is manufactured
in Italy and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement.

Pursuant to this bilateral
airworthiness agreement, the ENAC has
kept FAA informed of the situation
described above.

The FAA’s Determination and an
Explanation of the Provisions of This
Proposed AD

What Has FAA Decided?

The FAA has examined the findings
of the ENAC; reviewed all available
information, including the service
information referenced above; and
determined that:

—The unsafe condition referenced in
this document exists or could develop
on other PIAGGIO Model P-180
airplanes of the same type design that
are on the U.S. registry;

—The actions specified in the
previously-referenced service
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information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
correct this unsafe condition.

What Would This Proposed AD Require?

This proposed AD would require you
inspect and determine whether any
firewall shutoff or crossfeed valve with
a serial number in a certain range is
installed and would require you to
replace any valve that has a serial
number within this range. The proposed
AD would allow the pilot to check the
logbook and would not require
additional action if the check showed
that one of these valves was definitely
not installed.

Compliance Time of this AD

What Will Be the Compliance Time of
This AD?

The inspection compliance time of
this AD is “within the next 30 days after
the effective date of the AD.”

Why Is the Compliance Time Presented
in Calendar Time Instead of Hours
Time-in-Service (TIS)?

The compliance of this AD is
presented in calendar time instead of
hours TIS because the affected shutoff
and crossfeed valves are unsafe as a
result of a quality control problem. The
problem has the same chance of existing
on an airplane with 50 hours TIS as it
would for an airplane with 1,000 hours

TIS. Therefore, we believe that a

compliance time of 30 days will:

—Ensure that the unsafe condition does
not go undetected for a long period of
time on the affected airplanes; and

—Not inadvertently ground any of the
affected airplanes.

Cost Impact

How Many Airplanes Would This
Proposed AD Impact?

We estimate that this proposed AD
affects 22 airplanes in the U.S. registry.

What Would Be the Cost Impact of This
Proposed AD on Owners/Operators of
the Affected Airplanes?

We estimate the following costs to
accomplish the proposed inspection:

Labor cost Parts cost Total cost T(c))rt]aU.:g.st
per airplane operators
2 workhours x $60 per hour = $120 .......cccceeveeiieeniiiieeeeee e Not applicable .......ccccooveviiiiieiieeee e $120 $2,640
We estimate the following costs to accomplish the proposed replacement/modification:
Labor cost Parts cost pl(r)t;‘ilr glc;‘snte
8 workhours x $60 per hour = $480 ........cccooviriiiiieniiciee e Manufacturer will provide free of charge ..........ccccocviiiininn. $480

Regulatory Impact

Would This Proposed AD Impact
Various Entities?

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Would This Proposed AD Involve a
Significant Rule or Regulatory Action?

For the reasons discussed above, I
certify that this proposed action (1) is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

Piaggio Aero Industries S.p.A.: Docket No.
2002—CE-46—-AD.

(a) What airplanes are affected by this AD?
This AD affects Model P—180 airplanes, all
serial numbers, that are certificated in any
category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to prevent a faulty firewall shutoff or
crossfeed valve from developing cracks and
leaking fuel. This could result in an engine
fire.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:
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Actions

Compliance

Procedures

(1) Maintenance Records Check:

(i) Check the maintenance records to de-
termine whether an Electo Mech part
number (P/N) EM484-3 firewall shutoff
or crossfeed valve with a serial humber
in the range of 148 through 302 is in-
stalled. The owner/operator holding at
least a private pilot certificate as author-
ized by section 43.7 of the Federal Avia-
tion Regulations (14 CFR 43.7) may per-
form this check.

(i) If, by checking the maintenance
records, the owner/operator can defi-
nitely show that no Electo Mech P/N
EM484-3 firewall shutoff or crossfeed
valves with a serial number in the range
of 148 through 302 are installed, then
the inspection requirement of paragraph
(d)(2) and the replacement requirement
of paragraph (d)(3) of this AD do not
apply. You must make an entry into the
aircraft records that shows compliance
with these portions of the AD in accord-
ance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

Within the next 30 days after the effective
date of this AD, the unless already accom-
plished.

No special procedures required to check log-
book.

(2) Inspection: Inspect the three Electo Mech P/
N EMA484-3 firewall shutoff and crossfeed
valves to determine whether they incorporate
a serial number in the range of 148 through
302.

Within the next 30 days after the effective
date of this AD, unless already accom-
plished.

In accordance with the Accomplishment In-
structions in PIAGGIO Aero Industries
S.p.A. Alert Service Bulletin: 80-0173,
Original Issue: February 8, 2002.

(3) Replacement: If any Electro Mech P/N
EM484-3 firewall shutoff or crossfeed valve
is found that incorporates a serial number in
the range of 148 through 302, accomplish
one of the following:.

(i) Install valve(s) that does not (do not) incor-
porate a serial number in the range of 148
through 302; or

(i) Modify any valve(s) that incorporates
(incorporate) a serial number in the range of
148 through 302. The valve will be re-identi-
fied with an “A” at the end of the serial num-
ber

Accomplish any necessary replacements or
modifications prior to further flight after the
inspection required by paragraph (d)(2) of
this AD, unless already accomplished.

Replace in accordance with applicable main-
tenance manual. Modify in accordance with
the  Accomplishment Instructions in
PIAGGIO Aero Industries S.p.A. Service
Bulletin: 80-0174, Original Issue: February
20, 2002.

(4) Spares: Do not install, on any airplane, any
Electro Mech P/N EM484-3 firewall shutoff or
crossfeed valve that incorporates a serial
number in the range of 148 through 302, un-
less it has been modified as specified in
paragraph (d)(3)(ii) of this AD.

As of the effective date of this AD

Not applicable.

(e) Can I comply with this AD in any other
way? You may use an alternative method of
compliance or adjust the compliance time if:

(1) Your alternative method of compliance
provides an equivalent level of safety; and

(2) The Manager, Standards Office, Small
Airplane Directorate, approves your
alternative. Submit your request through an
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Standards Office, Small Airplane
Directorate.

Note 1: This AD applies to each airplane
identified in paragraph (a) of this AD,
regardless of whether it has been modified,
altered, or repaired in the area subject to the
requirements of this AD. For airplanes that
have been modified, altered, or repaired so
that the performance of the requirements of

this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if you have not
eliminated the unsafe condition, specific
actions you propose to address it.

(f) Where can I get information about any
already-approved alternative methods of
compliance? Contact Doug Rudolph,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329-4090.

(g) What if I need to fly the airplane to
another location to comply with this AD? The
FAA can issue a special flight permit under

sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate your airplane to a location
where you can accomplish the requirements
of this AD.

(h) How do I get copies of the documents
referenced in this AD? You may get copies of
the documents referenced in this AD from
PIAGGIO AERO INDUSTRIES S.p.A, Via
Cibrario 4, 16154 Genoa, Italy; telephone:
+39 010 6481 856; facsimile: +39 010 6481
374. You may view these documents at FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106.

Note 2: The subject of this AD is addressed
in Italian RAI-AD 2002-442, dated February
21, 2002.
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Issued in Kansas City, Missouri, on
November 5, 2002.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 02—28750 Filed 11-12—02; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 02—-ACE-8]

Proposed Establishment of Class E2
and Class E4 Airspace and
Modification of Existing Class E5
Airspace; Ainsworth, NE; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: This action corrects an error
in the airspace classification of a notice
of proposed rulemaking that was
published in the Federal Register on
Friday, August 23, 2002 (67 FR 54599).
The proposal was to establish Class E2
and Class E4 airspace and to modify
Class E5 airspace at Ainsworth, NE.

DATES: Comments for inclusion in the
Rules Docket must be received on or
before December 5, 2002.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION:

History

Federal Register document 02—-21576
published on Friday, August 23, 2002
(67 FR 54599) proposed to establish
Class E2 and Class E4 airspace and to
modify Class E5 airspace at Ainsworth,
NE. It has been determined that Class E4
airspace is only applicable when in
conjunction with Class D airspace.
There is no Class D airspace at
Ainsworth, NE. The proposed Class E2
airspace must be redefined to include
the proposed Class E4 airspace. The
only change from the original Notice of
Proposed Rulemaking is the title of the
airspace involved.

Accordingly, pursuant to the
authority delegated to me, the proposed
Class E4 airspace is rescinded and the
Class E2 airspace at Ainsworth, NE, as
published in the Federal Register
Friday, August 23, 2002 (67 FR 54599),

(FR Doc. 02—-21576), is corrected as
follows:

§71.1 [Corrected]

On page 54599, Column 3,
DEPARTMENT OF TRANSPORTATION
section, correct the heading of Airspace
Docket No. 02—ACE-8 as follows:

Change “‘Proposed Establishment of
Class E2 and Class E4 Airspace and
Modification of Existing Class E5
Airspace; Ainsworth, NE”” to read
“Proposed Establishment of Class E2
Airspace and Modification of Existing
Class E5 Airspace; Ainsworth, NE.”

On page 54600, Column 3, last
sentence of last paragraph, correct the
definition of Class E2 airspace as
follows:

Change “Within a 4.3-mile radius of
Ainsworth Municipal Airport” to read
“Within a 4.3-mile radius of Ainsworth
Municipal Airport; within a 2.4 miles
each side of the Ainsworth VOR/DME
197° radial extending from the 4.3-mile
radius of Ainsworth Municipal Airport
to 7 miles south of the airport; and
within 2.4 miles each side of the
Ainsworth VOR/DME 348° radial
extending from the 4.3-mile radius of
Ainsworth Municipal Airport to 7 miles
north of the airport.”

On page 45601, Column 1, delete the
first paragraph and the entire section
under the heading “ACE NE E4
Ainsworth, NE.”

Issued in Kansas City, MO, on October 22,
2002.

Herman J. Lyons, Jr.,
Manager, Air Traffic Division, Central Region.
[FR Doc. 02—-28832 Filed 11-12-02; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 4

Commodity Pool Operators and
Commodity Trading Advisors;
Exemption From Requirement To
Register for CPOs of Certain Pools and
CTAs Advising Such Pools

AGENCY: Commodity Futures Trading
Commission.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (Commission or
CFTC) has received two specific
proposals that would provide additional
exemption from registration as a
commodity pool operator (CPO). It also
has received a proposal that would
provide additional exemption from
registration as a commodity trading

advisor (CTA). The this Federal Register
release the Commission is publishing
and seeking comment on these
proposals (Proposals) and is providing
temporary CPO and CTA registration
relief (No-Action Relief). To be eligible
for the No-Action Relief, a CPO or CTA
must meet the criteria specified in the
SUPPLEMENTARY INFORMATION section.

DATES: Comments must be received by
January 13, 2002.

ADDRESSES: Comments on this advance
notice of proposed rulemaking should
be sent to Jean A. Webb, Secretary,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581. Comments may be sent by
facsimile transmission to (202) 418—
5528, or by e-mail to secretary@cftc.gov.
Reference should be made to “Advance
Notice of Proposed Rulemaking on CPO
and CTA Registration Exemptions.”

FOR FURTHER INFORMATION CONTACT:
Barbara S. Gold, Associate Director, or
Christopher W. Cummings, Special
Counsel, Division of Clearing and
Intermediary Oversight, Commodity
Futures Trading Commission, 1155 21st
Street, NW., Washington, DC 20581,
telephone number: (202) 418-5450 or
(202) 418-5445, respectively; facsimile
number: (202) 418-5536, or (202) 418—
5547, respectively; and electronic mail:
bgold@cftc.gov or ccummings@cftc.gov,
respectively.

SUPPLEMENTARY INFORMATION:
I. Background

Section 1a(5) of the Commodity
Exchange Act (Act) defines the term
“commodity pool operator” to mean—

[Alny person engaged in a business that is
of the nature of an investment trust,
syndicate, or similar form of enterprise, and
who, in connection therewith, solicits,
accepts, or receives from others, funds,
securities, or property, either directly or
through capital contributions, the sale of
stock or other forms of securities, or
otherwise, for the purpose of trading in any
commodity for future delivery on or subject
to the rules of any contract market or

derivatives transaction execution facility,
* % % 1

17 U.S.C. 1a(5) (2000). Section 1a(5) also provides
the Commission with authority to exclude persons
from the CPO definition.

Commission Rule 4.10(d)(1) correspondingly
defines the term “pool” to mean “any investment
trust, syndicate or similar form of enterprise
operated for the purpose of trading commodity
interests.” Commission rules cited to herein are
found at 17 CFR Ch. I (2002).

Both the Act and the Commission’s rules issued
thereunder can be accessed through the
Commission’s Web site: http://www.cftc.gov/cftc/
cftclawreg.htm.



68786

Federal Register/Vol. 67, No. 219/ Wednesday, November 13, 2002 /Proposed Rules

Section 4m(1) of the Act2 provides in
relevant part that it is unlawful for any
CPO, ‘““unless registered under [the] Act,
to make use of the mails or any means
or instrumentality of interstate
commerce” in connection with its
business as a CPO. Thus, except for
several narrow exceptions described
below, the operator of a collect
investment vehicle that trades
commodity interest contracts, whether
for bona fide hedging purposes or
otherwise, must be registered with the
CFTC as a CPO.

The Commission has provided certain
exceptions to the CPO registration
requirement. In 1979, the Commission
adopted Rule 4.13, which provides an
exemption from CPO registration for the
operators of essentially ““ family, club or
small pools,” as those pools are defined
in the rule.3 In addition, the
Commission adopted in Rule 4.5 an
exclusion from the CPO definition for
certain otherwise regulated “eligible
persons” with respect to their operation
of “certain qualifying entities,” as those
terms are defined in the rule, so long as
they restrict the extent of their non-bona
fide hedge activity in commodity
interests as prescribed by the rule.+

When the Commission adopted Rule
4.13, there were fewer than a dozen
designated commodity interest contracts
based on stock indices, interest rates or
other financial instruments. Since 1979,
however, the Commission has
designated, and trading has commenced
in, more than 180 commodity interest
contracts based on various financial
instruments. These contracts frequently
have attracted the interest of operators
of collective investment vehicles, some
of whom have registered with the
Commission as CPOs so that they can
use commodity interest contracts in
their investment and risk management
strategies. Others, however, have
avoided participation in the commodity
interest markets. While Rules 4.5 and
4.13 do provide CPO registration relief,

27 U.S.C. 6m(1) (2000).

3 See 44 FR 1918, 1919 (Jan. 8, 1979).

4 See 50 FR 15868 (April 23, 1985). Rule 4.5
specifies operating criteria that must be complied
with to claim the relief available under the rule.
Commodity futures and option contracts may be
used without limitation for “bona fide hedging
transactions and positions,” as that term is defined
in Rule 1.3(z)(1). Rule 4.5 also permits up to 5
percent of the liquidation value of a qualifying
entity’s portfolio to be committed to establish
positions that are non- bona fide hedging
transactions and positions. On October 28, 2002 the
Commission published for comment a proposed
amendment to Rule 4.5 that would provide an
alternative criterion for such transactions and
positions—i.e., where the notional value of the
transactions and positions does not exceed the
liquidation value of the entity’s portfolio. 67 FR
65743.

their criteria are too restrictive for many
operators of collective investment
vehicles to meet.

Section 1a(6)(A) of the Act® defines
the term ‘“‘commodity trading advisor”
to mean any person who—

(i) For compensation or profit, engages in
the business of advising others, either
directly or through publications, writings or
electronic media, as to the value or the
advisability of trading in—

(I) Any contract of sale of a commodity for
future delivery made or to be made on or
subject to the rules of a contract market or
derivatives transaction execution facility;

(I) Any commodity option authorized
under section 4c; or

(ITT) Any leverage transaction authorized
under section 19; or

(ii) For compensation or profit, and as part
of a regular business, issues or promulgates
analyses or reports concerning any of the
activities referred to in clause (i).6

Section 4m(1) also requires CTAs to
register as such with the Commission,
and each of that section, Section 4m(3)
and Rule 4.14 provides exemption from
CTA registration.

Over time, persons who traditionally
gave advice to collective investment
vehicles solely on securities trading
have become interested in providing
trading advice to collective investment
vehicles on commodity interest
contracts based on various financial
instruments as well. Absent the
availability of an exemption, these
persons have had to either register with
the Commission as CTAs or refrain from
providing any such commodity interest
advice.

In light of these market developments
and changed circumstances, the
Commission is seeking comment on the
Proposals. By this Federal Register
release, the Commission also is asking
for input generally on the subject of
which CPOs and CTAs the Commission
additionally should exempt from
registration and what criteria the
Commission should use to determine
eligibility for exemption.

II. The Proposals

A. The National Futures Association
(NFA) Proposal 7

I. Introduction

The NFA Proposal would add a CPO
registration exemption as well as a
corresponding CTA registration
exemption to the exemptions currently
set forth in Rules 4.13 and 4.14,

57 U.S.C. 1a(6)(A)(2002).

6 Section 1a(6) also excludes certain persons not
at issue here from the CTA definition, and provides
the Commission with authority to exclude other
persons from that definition.

7NFA is a futures association registered as such
with the Commission under section 17 of the Act.

respectively. The CPO exemption would
be available to pool operators that
commit a limited amount of pool assets
(i.e., 5 percent of liquidation value) to
establish commodity interest trading
positions, and that restrict participation
in the pool to “accredited investors” as
defined in Rule 501(a) 8 under the
Securities Act of 1933 (Securities Act).?
The exemption would be set forth in a
new paragraph (a)(3) of Rule 4.13, and
would require a conforming amendment
to paragraph (d) of the rule. The CTA
exemption would apply to those
persons that advise only pools operated
by persons that are eligible for, and have
claimed exemption under, the CPO
provision described above. It would be
set forth in a new paragraph (a)(10) of
Rule 4.14.

2. The text of the NFA Proposal.

a. The NFA CPO Registration
Exemption Proposal reads as follows:

§4.13 Exemption from registration as a
commodity pool operator.

(a) A person is not required to register
under the Act as a commodity pool operator
lf. * Kk 0k

(3)() It operates only commodity pools that
use commodity futures or commodity options
contracts solely for bona fide hedging
purposes within the meaning and intent of
§1.3(z)(1); Provided, however. That in
addition, with respect to positions in
commodity futures and commodity option
contracts which do not come within the
meaning and intent of 1.3(z)(1), the aggregate
initial margin and premiums required to
establish such positions for any pool does not
exceed five percent of the liquidation value
of that pool’s portfolio, after taking into
account unrealized profits and unrealized
losses on any such contracts it has entered
into and such trading is solely incidental to
its other trading activity; And Provided
further, That in the case of an option that is
in-the-money at the time of purchase, the in-
the-money amount as defined in § 190.01(x)
may be excluded in computing such five
percent;

(ii) It has not and does not market
participations to the public as or in a
commodity pool or otherwise as or in a
vehicle for trading in the commodity futures
or commodity options markets;

(iii) It limits the participants in its pools to
accredited investors as defined in Securities
Exchange Commission Rule 501;

(iv) It discloses in writing to each
prospective participant the purpose of and
the limitations on the scope of the
commodity futures and commodity options
trading in which it will engage;

(v) It submits to such special calls as the
Commission may make to require it to
demonstrate compliance with the provisions
of this § 4.13(a)(3) including but not limited
to information on its pools’ financial status
and position holdings; and

817 CFR 230.501(a) (2002).
915 U.S.C. 77a et seq (2000).
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(vi) It maintains all books and records
prepared in connection with its activities as
a commodity pool operator for a period of
five years from the date of preparation and
keeps such books and records readily
accessible during the first two years of the
five year period. All such books and records
shall be open to inspection by any
representative of the Commission or the
United States Department of Justice.

(b)(1) No person who is exempt from
registration as a commodity pool operator
under paragraph (a)(1), (a)(2), or (a)(3) of this
section and who is not registered as such
pursuant to that exemption may, directly or
indirectly, solicit, accept or receive funds,
securities or other property from any
prospective participant in a pool that it
operates or that it intends to operate unless,
on or before the date it engages in that
activity, the person delivers or causes to be
delivered to the prospective participant a
written statement that must disclose this fact
as follows: “The commodity pool operator of
this pool is not required to register, and has
not registered, with the Commodity Futures
Trading Commission. Therefore, unlike a
registered commodity pool operator, this
commodity pool operator is not required by
the Commission to furnish a Disclosure
Document, periodic Account Statements, and
an Annual Report to participants in the
pool.” The person must:

(i) Describe in the statement the exemption
pursuant to which it is not registered as a
commodity pool operator;

(ii) Provide its name, main business
address and main business telephone number
on the statement;

(iii) Manually sign the statement as
follows: if such person is a corporation, by
the chief executive officer, chief financial
officer or counterpart thereto; if a
partnership, by a general partner; and if a
sole proprietorship, by the sole proprietor;
and

(iv) By the earlier of seven business days
after the date the statement is first delivered
to a prospective participant and the date
upon which the pool commences trading in
commodity interests:

(A) File two copies of the statement with
the Commission at the address specified in
§4.2; and

(B) File one copy of the statement with the
National Futures Association at its
headquarters office (Attn: Director of
Compliance, Compliance Department).

* * * * *

(d) If a person exempt from registration
under the Act as a commodity pool operator
under paragraph (a)(1), (a)(2), or (a)(3) of this
section registers as a commodity pool
operator, that person must comply with this
Part 4 as if such person were not exempt
from registration as a commodity pool
operator.

2. The NFA CTA Registration
Exemption Proposal reads as follows:

§4.14 Exemption from registration as a
commodity trading advisor.

(a) A person is not required to register
under the Act as a commodity trading

advisor if:
* * * * *

(10)(i) The person’s commodity
interest trading advice:

(A) Is directed solely to and for the
use of commodity pools that meet the
requirements of and are operated by a
person exempt from registration under
§4.13(a)(3) or are operated by a person
excluded from the definition of
commodity pool operator under § 4.5;

(B) Is solely incidental to its business
of providing investment advice to such
pools in instruments that are either
exempt from regulation pursuant to the
Commission’s regulations or excluded
from Commission regulation under the
Act; and

(C) Employs only such strategies as
are consistent with eligibility status
under §4.13(a)(3).

(ii) The person is not otherwise
holding itself out as a commodity
trading advisor;

(iii) The person submits to such
special calls as the Commission may
make to provide information on its
position holdings; and

(iv) Prior to the date upon which such
person intends to engage in business as
a commodity trading advisor, the person
files a notice of exemption with the
Commission.

(A) The notice must provide the
name, main business address and main
business telephone number of the
person filing the notice.

(B) The notice must represent that the
person qualifies for exemption under
this § 4.14(a)(10) and that it will comply
with the criteria of this section.

(C) The notice shall be effective upon
filing, Provided, however, That an
exemption claimed hereunder shall
cease to be effective upon any change
which would render the representations
made pursuant to paragraph
(a)(10)(iii)(B) of this section inaccurate
or the continuation of such
representations false or misleading.

(v) In the event a person who has filed
a notice of exemption under this
§4.14(a)(10) subsequently becomes
registered as a commodity trading
advisor, the person must file a
supplemental notice of that fact.

(vi) Any notice required to be filed
hereunder must be:

(A) In writing;

(B) Signed by a duly authorized
representative; and

(C) Filed, along with a copy, with the
Commission at the address specified in
§4.2.

(D) A copy also must be filed with the
National Futures Association at its
headquarters office (ATTN: Director of
Compliance, Compliance Department).

B. The Managed Funds Association (MFA)
Proposal 19

1. Introduction

The MFA Proposal would provide an
additional CPO registration exemption
pursuant to a new Rule 4.9. The exemption
would be available to pool operators that
restrict participation in their pools to
“qualified eligible persons” (QEPs) as
defined in Rule 4.7 and certain “accredited
investors” as defined in Rule 501(a) under
the Securities Act. As is set forth below, the
MFA Proposal would distinguish between
the qualifications that natural persons would
be required to meet and the qualifications
that non-natural persons would be required
to meet.

2. The text of the MFA Proposal
The MFA Proposal reads as follows:

§4.9. Exemption From Commodity Pool
Operator Registration For Certain Persons
Operating Privately Offered Pools.

(a) Subject to compliance with all of the
provisions of this section, a person is exempt
from registration as a commodity pool
operator but remains otherwise subject to the
jurisdiction of the Commission under the
Act, provided that:

(i) interests in all pools that it operates are
exempt from registration under the Securities
Act of 1933, and such interests are offered
and sold without marketing to the public in
the United States;

(ii) it reasonably believes that at the time
of investment (or, in the case of an existing
pool, conversion to an eligible pool as
defined herein), all individual investors (and
any self-directed employee-benefit plans for
such individuals) in all pools that it operates
are qualified eligible persons as defined in
§4.7;

(iii) it reasonably believes that at the time
of investment (or, in the case of an existing
pool, conversion to an eligible pool as
defined herein), all entity investors in all
pools that it operates are (x) “‘accredited
investors” as defined in 17 CFR
230.501(a)(1)—(3), (7) and (8) or (y) qualified
eligible persons as defined in §4.7; and

(iv) neither the commodity pool operator
nor any of its principals is subject to any
statutory disqualifications set forth in section
8a(2) or 8a(3) of the Act unless such
disqualification arises from a matter which
was previously disclosed in connection with
an application for registration if such
registration was granted or was disclosed
more than 30 days prior to the filing of this
notice; provided, however, that the
commodity pool operator may request that
the Commission waive this provision, which
waiver may be granted upon a showing of
good cause.

(b) Notwithstanding the exemption in (a)
above:

10 MFA is a non-profit membership organization
for investment professionals in the hedge fund,
futures and alternative investments industries.
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(i) the commodity pool operator shall
remain subject to the anti-fraud and anti-
manipulation provisions of the Act; and

(ii) the commodity pool operator shall,
within 180 days of the end of its fiscal year,
deliver to the pool participants for each pool
it operates under this exemption year-end
financial statements certified by an
independent public accountant and prepared
in accordance with generally accepted
accounting principles. In addition, the
commodity pool operator shall file two (2)
copies of the year-end financial statements
with the Commission.

(c) Any person who desires to claim the
exemption provided by this section shall file
with the Commission a notice of eligibility:

(i) The notice of eligibility must contain
the name, main business address and main
telephone number of the person claiming the
exemption and the name of the pool or pools
for which exemption is claimed (an “eligible
pool”).

(ii) The notice of eligibility must contain
representations that the pool or pools, in
order to be eligible pools, will be operated in
accordance with the requirements set forth in
(a) and (b) of the section.

(iii) The notice of eligibility must contain
a representation that the commodity pool
operator will submit to such special calls as
the Commission may make to require the
commodity pool operator to demonstrate
compliance with the provisions of § 4.9(a)(i)-
(iv) and (b)(ii) with respect to the eligible
pool. Failure to comply with a special call as
described in this paragraph will render the
claimed exemption void.

(iv) The notice of eligibility must be filed
with the Commission prior to the date upon
which the commodity pool operator intends
to operate the eligible pool. In the case of a
commodity pool operator operating one or
more pools that would qualify as eligible
pools but with respect to which no notice has
been filed, a notice of eligibility may be filed
with the Commission prior to the date upon
which the commodity pool operator intends
to commence operating the pool as an
eligible pool, provided that the commodity
pool operator has provided prior notice to
pool participants that it intends to convert
the pool to an eligible pool under this §4.9
by filing a notice of eligibility with respect
to the pool and has given such participants
the right to redeem from the pool prior to
such filing.

(v) The notice of eligibility shall be
effective upon filing, provided that the filing
is materially complete.

(d)(i) A commodity pool operator who has
claimed exemption hereunder must, in the
event that any of the information contained
or representations made in the notice of
eligibility becomes inaccurate or incomplete,
file a supplemental notice with the
Commission to that effect which, if
applicable, includes such amendments as
may be necessary to render the notice of
eligibility accurate and complete.

(ii) The supplemental notice required by
paragraph (d)(i) of this section shall be filed
within fifteen business days after the
commodity pool operator becomes aware of
the occurrence of such event.

(iii) An exemption claimed hereunder shall
cease to be effective 60 days after the

commodity pool operator becomes aware of
any change which would render inaccurate
any of the representations required by
subparagraph (c)(ii) or (iii) of this section.
During such 60 day period, the commodity
pool operator may cure the defects or prepare
and file an application to register as a
commodity pool operator with the
Commission. The filing of an application by
the commodity pool operator with the
Commission will toll the running of the 60
day period.

(e) A commodity pool operator that
operates one or more pools that are not
eligible pools under this § 4.9 in addition to
one or more pools that are eligible pools
under § 4.9 is, with respect to the eligible
pools, exempt from all of the other
requirements imposed on a commodity pool
operator under the Act, provided that the
commodity pool operator complies with this
§4.9.

I11. The No-Action Relief

A. The Relief

During the rulemaking process commenced
by the publication of this advance notice of
proposed rulemaking, the Commission has
determined to provide relief through the
issuance of No-Action Relief, set forth below.
As with other registration relief available to
CPOs and CTAs under CFTC rules, the No-
Action Relief must be claimed through the
filing of a notice with the NFA and the CFTC,
and one-way disclosure of the claim must be
made.11

1. CPO Registration No-Action Relief

The Commission will not commence
any enforcement action against a CPO
based upon the failure of the CPO to
register as such under Section 4m(1) of
the Act, where each pool for which the
CPO claims relief under the No-Action
Relief meets and remains in compliance
with the following criteria:

a. Participation in the pool is restricted to:
“accredited investors” as defined in Rule
501(a) under the Securities Act;
“knowledgeable employees” as defined in
Rule 3c-5 under the Investment Company Act
of 1940,12 Non-United States persons as
defined in CFTC Rule 4.7(a)(1)(iv); and the
persons described in CFTC Rule
4.7(a)(2)(viii)(A); and

b. The aggregate national value 13 of each
such pool’s commodity interest positions,

11 See, e.g., Rules 4.5 and 4.13.
1217 CFR 270.3¢-5 (2002).

13 For this purpose, a CPO should calculate
“notional value” for each such futures position by
multiplying the size of the futures contract, in
contract units, by the current market price per unit,
and for each such option position by multiplying
the size of the option contract, in contact units, by
the strike price. This criterion is patterned on the
Commission’s proposed alternative non-hedge
operating criterion for Rule 4.5, as discussed above.

The following two examples show the effect of
this notional value criterion using two different
futures contracts. In each example, the CPO desires
to establish the maximum number of contracts
permissible under the No-Action Relief. In both
examples it is assumed that one-half of the pool’s
liquidation value is $5 million and that the

whether entered into for bona fide hedging
purposes or otherwise,* does not exceed
fifty percent of the liquidation value of the
pool’s portfolio, after taking into account
unrealized profits and unrealized losses on
any such positions it has entered into.15

2. CTA Registration No-Action Relief.

The Commission will not commence
enforcement action against a CTA based
upon the failure of the CTA to register
as such under Section 4m(1) of the Act,
where the CTA meets and remains in
compliance with the following criteria:

a. It claims relief from CPO registration
under the No-Action Relief and its
commodity interest trading advice is directed
solely to, and for the sole use of, the pool or
pools that it operates; 16 or

settlement level of the contract is as of September
25, 2002.

With respect to the S&P 500 Stock Price Index
futures contract traded on the Chicago Mercantile
Exchange, the settlement level was 819.29 and the
contract value was $204,822.50 (819.29 x $250).
This means that the pool could establish 24 S&P
500 Stock Price Index futures contracts ($5,000,000
/204,822.50 = 24.4).

With respect to the 10-Year U.S. Treasury Note
futures contract traded on the Chicago Board of
Trade, the settlement level was 114,160 points and
the contract value was $114,160 (114,160 x 100%).
This means that the pool could establish 43 10-Year
Treasury Note futures contracts ($5,000,000 /
$114,160 = 43.8).

14 See Rule 1.3(z)(1).

15 The operator of a “fund of funds” (an Investor
Fund) that indirectly trade commodity interests
through participation in one or more funds that
directly trades commodity interests (each an
Investee Fund) could claim exemption from
registration under the No-Action Relief where that
Investor Fund trades commodity interests solely
through participation in one or more Investee
Funds, and the CPO of each such Investee Fund has
itself claimed the No-Action Relief. The operator of
an Investor Fund that additionally directly trades
commodity interests could also claim the No-Action
Relief, so long as the portion of the Investor Fund
that directly trades commodity interests does not
exceed the limit referred to above.

For example, assume that the Investor Fund has
a liquidation value of $1 million, four-fifths of
which is invested in four Investee Funds whose
operators have claimed the No-Action Relief. With
the remaining one-fifth of liquidation value, or
$200,000, the operator of the Investor Fund may
have the Fund directly trade commodity interests,
provided that the notional value of the Fund’s
commodity interest positions does not exceed fifty
percent of the Fund’s liquidation value, adjusted for
unrealized profits and unrealized losses on
positions directly entered into by the Fund.

If, however, the notional value of those positions
exceeded fifty percent of the liquidation value of
$200,000, the operator would only be able to claim
the No-Action Relief if the operator knew that the
notional value of all of the Investor Fund’s
commodity interest positions (i.e., those held
outright and those held through investment in the
four Investee Funds) was fifty percent of the
Investor Fund’s liquidation value. To be in
possession of such information, the operator would
need to have direct knowledge of, and immediate
access to, the notional value of the commodity
interest positions of each Investee Fund. The
operator of the Investor Fund could have this
knowledge and access where, for example, it was
the same person as, or an affiliate of, the CPOs of
the Investee Funds.

16 This provision is patterned after Rule
4.14(a)(5).
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b. It is registered as an investment adviser
under the Investment Advisers Act of 194017
or with the applicable securities regulatory
agency of any State, or it is exempt from such
registration, or it is excluded from the
definition of the term “investment adviser”
pursuant to section 202(a)(2) or 202(a)(11) of
the Investment Advisers Act of 1940,
provided that:

(i) The person’s commodity interest trading
advice:

(A) Is directed solely to, and for the sole
use of, pools operated by CPOs who claim
relief from CPO registration under the No-
Action Relief;

(B) Is solely incidental to its business of
providing securities advice to each such
pool;

(C) Employs only such strategies as are
consistent with the “notional test” under the
No-Action Relief; and

(ii) The person otherwise holding itself out
as a CTA.

B. Claim of No-Action Relief

As stated above, the No-Action Relief
is not self-executing. Rather, a CPO or
CTA eligible for the No-Action Relief
must file a Claim to perfect the relief
and msut make a one-way disclosure to
its participants and clients, respectively,
whether prospective or existing. A
Claim of No-Action Relief will be
effective upon filing, so long as the
Claim is materially complete.

Specifically, the Claim of No-Action
Relief must:

1. State the name, main business
address, and main business telephone
number of the CPO or CTA claiming the
relief;

2. State the capacity (i.e., CPO, CTA
or both) and, where applicable, the
name of the pool(s), for which the Claim
is being filed;

3. Represent that the CPO and CTA
qualified for the No-Action Relief, that
it will comply with the criteria of the
No-Action Relief, and that it will
provide the CFTC-specified disclosure,
set forth below;

4. Be signed by the CPO or CTA; and

5. Be filed with the NFA at its
headquarters office in Chicago, Illinois
(ATTN: Director of Compliance), with a
copy to the Commission at its
headquarters office in Washington, D.C.
(ATTN: Division of Clearing and
Intermediary Oversight, Audit and
Financial Review (Section), prior to the
date upon which the CPO or CTA first
engages in business that otherwise
would require registration as such.

C. One-Way Disclosure

1. For CPOs.

To comply with the terms of a Claim
of No-Action Relief that it has filed, a
CPO must provide the following

1715 U.S.C. 80b-1 et seq. (2000).

disclosure to prospective and existing

participants in each pool it operates or
intends to operate prior to engaging in
activities that otherwise would require
it to register as a CPO:

“Pursuant to No-Action Relief issued by
the Commodity Future Trading Commission,
[Name of CPO] is not required to register, and
is not registered, with the Commission as a
CPO. Among other things, the No-Action
Relief requires this CPO to file a Claim of No-
Action Relief with the National Futures
Association and the Commission. It also
requires that the aggregate notional value of
this pool’s commodity interest positions does
not exceed fifty percent of the liquidation
value of the Pool’s Portfolio.

You should also know that this registration
No-Action Relief is temporary. In the event
the Commission ultimately adopts a
Registration exemption rule that differs from
the No-Action Relief, [Name of CPO] must
comply with that rule to be exempt from CPO
registratin. If [Name of CPO] determines not
to comply with that rule, it must either
register with the Commission or cease having
this Pool Trade Commodity Interests.”

2. For CTAs

To comply with the terms of a Claim
of No-Action Relief that it has filed, a
CTA must provide the following
disclosure to each pool it advises or
intends to advise prior to engaging in
activities that otherwise would require
it to register as a CTA:

“Pursuant to No-Action Relief issued by
the Commodity Futures Trading
Commission, [Name of CTA] is not required
to register, and is not registered, with the
Commission as a CTA. Among other things,
the No-Action Relief requires this CTA to file
a claim of No-Action Relief with the National
Futures Association and the Commission. It
also requires that this CTA provide advice
solely to pools whose CPOs have filed a
corresponding claim of No-Action Relief.

You should also know that this registration
No-Action Relief is temporary. In the event
the Commission ultimately adopts a
registration exemption rule that differs from
the No-Action Relief, [Name of CTA] must
comply with that rule to be exempt from CTA
registration. If [Name of CTA] determines not
to comply with that rule, it must either
register with the Commission or cease
providing commodity interest trading advice
to this pool.”

D. Other Matters

1. Effect of Filing a Claim of No-Action
Relief

Persons that have filed a Claim of No-
Action Relief will be exempt from
Commission registration requirements
under section 4m(1) of the Act. Such
persons will remain subject, however, to
prohibitions in the Act and the
Commission’s rules against fraud which
apply to all CPOs and CTAs regardless
of registration status. They also will
remain subject to all other relevant

provisions of the Act and the
Commission’s rules which apply to all
commodity interest market participants,
such as the prohibitions on
manipulation and the trade reporting
requirements.

2. Effect of Final Rulemaking on a Claim
of No-Action Relief

Any final action taken by the
Commission as a result of this advance
notice of proposed rulemaking will
supersede the No-Action Relief. In the
event the final action differs from the
requirements of the No-Action Relief,
the Commission will provide CPOs and
CTAs with sufficient time within which
to comply with such requirements, or,
in the event a CPO or CTA is unable or
unwilling to so comply, with sufficient
time to register with the Commission or
to withdraw a previously filed Claim of
No-Action Relief and to cease engaging
in business as a CPO or CTA.

3. Continued Availability of Registration
No-Action Relief From Commission
Staff

The Commission is aware that there
may be existing or subsequently
organized CPOs and CTAs that do not
meet the criteria of the No-Action Relief,
but that nonetheless, under their
particular facts or circumstances, merit
relief from registration. The Commission
also is aware that, in the past, its staff
has provided CPO and CTA registration
no-action relief on a case-by-case basis.
Consistent with that practice, the
Commission directs its staff to continue
to issue such relief where appropriate
facts or circumstances are present.

IV. Request for Comment

The Commission requests public
comment on the exemption criteria of
the NFA Proposal, the MFA Proposal,
the No-Action Relief, and the following
issues:

1. What are the appropriate investor
qualifications for participation in
collective investment vehicles operated
or advised by persons eligible for any
new CPO or CTA registration
exemption? Should these qualifications
vary with the extent of non-hedge
commodity interest trading activity?
Should these qualifications be the same
as those employed in the federal
securities laws and the rules of the
Securities and Exchange Commission to
define financially sophisticated or
knowledgeable persons—e.g.,
“accredited investors,” “qualified
purchasers,” and “knowledgeable
employees”? Are there any situations
where either investor qualifications or
the level or type of trading activity
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should be the sole criterion for
exemption?

2. Should persons that qualify for any
new CPO or CTA registration exemption
be subject to a limit on non-hedge
commodity interest trading activity that
is higher or lower than the limit in the
NFA Proposal? Should there be any
limit at all on non-hedge activity by
such persons?

3. Should persons that quality for any
new CPO or CTA registration exemption
be subject to compliance with the
special call, recordkeeping, and NFA
notice requirements in the NFA
Proposal and/or the special call,
financial reporting, and CFTC notice
and supplemental notice requirements
of the MFA Proposal? Should these
persons be subject to compliance with
any other requirements and, if so, what
should they be?

4. Is there any other form of
registration relief that the Commission
should propose for CPOs or CTAs and,
if so, what is it?

5. How should the Commission’s
proposal address relief for the operator
and/or the advisor of an Investor
Fund 187

Issued in Washington, DC on November
6th, 2002, by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 02—28820 Filed 11-12—02; 8:45 am]
BILLING CODE 6351-01-M

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Parts 228, 229, 244 and 249

[Release No. 33-8145; 34-46788; File No.
S7-43-02]

RIN 3235-A169

Conditions for Use of Non-GAAP
Financial Measures

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: As directed by the Sarbanes-
Oxley Act of 2002, we are proposing
new rules and amendments to address
public companies’ disclosure or release
of certain financial information that is
derived on the basis of methodologies
other than in accordance with Generally
Accepted Accounting Principles

18 Staff has received numerous informal inquiries
regarding the fund of funds issue. The Commission
intends to address this issue in a separate context
as it applies more broadly to the managed funds
industry. However, it is important to recognize the
implications for funds of funds in this release, as
discussed above.

(GAAP). We are proposing a new
disclosure regulation, Regulation G,
which would require public companies
that disclose or release these non-GAAP
financial measures to include, in that
disclosure or release, a presentation of
the most comparable GAAP financial
measure and a reconciliation of the
disclosed non-GAAP financial measure
to the most comparable GAAP financial
measure. We also are proposing to
amend Item 10 of Regulation S-K and
Item 10 of Regulation S-B to provide
additional guidance to those registrants
that include non-GAAP financial
measures in Commission filings.
Additionally, we are proposing to
amend Form 20-F to incorporate the
proposed amendments to Item 10 of
Regulation S-K. Finally, we are
proposing to require registrants to file
on Form 8-K earnings releases or
similar announcements, with those
filings subject to the guidance in
amended Item 10 of Regulation S-K and
Item 10 of Regulation S-B.

DATES: Comments should be received on
or before December 13, 2002.

ADDRESSES: To help us process and
review your comments more efficiently,
please send comments by one method
only. Comments should be submitted in
triplicate to Jonathan G. Katz, Secretary,
U.S. Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549-0609.
Comments also may be submitted
electronically at the following e-mail
address: rule-comments@sec.gov. All
comment letters should refer to File No.
S7-43-02. This number should be
included in the subject line if sent via
electronic mail. Electronically
submitted comment letters will be
posted on the Commission’s Internet
Web Site (http://www.sec.gov). We do
not edit personal information, such as
names or electronic mail addresses,
from electronic submissions. You
should submit only information that
you wish to make available publicly.

FOR FURTHER INFORMATION CONTACT:
Joseph P. Babits, Craig Olinger, or
Jennifer Minke-Girard at (202) 942—
2910, Division of Corporation Finance,
U.S. Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549-0402.
SUPPLEMENTARY INFORMATION: We are
proposing new Regulation G.1

We also are proposing amendments to
Item 10 of Regulation S—K,2 Item 10 of
Regulation S-B,3 and Securities

117 CFR 244.100 through 244.102.
217 CFR 229.10.
317 CFR 228.10.

Exchange Act of 19344 Forms 8-K° and
20-F.6

I. Background

On July 30, 2002, President Bush
signed into law the Sarbanes-Oxley Act
of 2002 (““Sarbanes-Oxley Act”).”
Among its many goals, the Sarbanes-
Oxley Act seeks to enhance the financial
disclosures of public companies. As part
of this effort to enhance disclosure to
investors, Congress and the President
recognized the immediate need to
address issues relating to public
companies’ use of so-called ““pro forma
financial information.”

Like Congress, the Commission also
has been concerned with the use of “pro
forma financial information.” In 1973,
the Commission issued Accounting
Series Release No. 142, warning of
possible investor confusion from the use
of financial measures outside of GAAP:

[T]he unilateral development and
presentation on an unaudited basis of various
measures of performance by different
companies which constitute departures from
the generally understood accounting model
has led to conflicting results and confusion
for investors. Additionally, it is not clear that
simple omission of depreciation and other
non-cash charges deducted in the
computation of net income provides an
appropriate alternative measure of
performance for any industry either in theory
or in practice. * * * If accounting net
income computed in conformity with
generally accepted accounting principles is
not an accurate reflection of economic
performance for a company or an industry, it
is not an appropriate solution to have each
company independently decide what the best
measure of its performance should be and
present that figure to its shareholders as
Truth.8

More recently, in December 2001, we
issued cautionary advice regarding the
use of “pro forma financial information”
in earnings releases:

[W]e are concerned that “pro forma”
financial information, under certain
circumstances, can mislead investors if it
obscures GAAP results. Because this “pro
forma” financial information by its very
nature departs from traditional accounting
conventions, its use can make it hard for
investors to compare an issuer’s financial
information with other reporting periods and
with other companies.?

Additionally, earlier this year, we
brought an enforcement action against
Trump Hotels & Casino Resorts, Inc.,
where we found the use of pro forma

415 U.S.C. §§78a et seq.

517 CFR 249.308.

617 CFR 249.220.

7Pub. L. No. 107-204, 116 Stat. 745 (2002).

8 See Release No. 33-5337 (Mar. 15, 1973).

9 See Release No. 33—8039 (Dec. 4, 2001) [66 FR
63731].
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financial information to be materially
misleading.10

Like the Commission, Congress also
was specifically concerned with pro
forma results that are prepared or
derived on a basis other than GAAP
when it included Section 401(b) in the
Sarbanes-Oxley Act. Because the
Commission’s rules and regulations
address the use of “pro forma financial
information” in other contexts,
particularly in Regulation S—X,11 and
use that term differently from its use in
the Sarbanes-Oxley Act,'2 we are
adopting the term “non-GAAP financial
measures’ to identify the types of
information targeted by Section 401(b)
of the Sarbanes-Oxley Act. The
Sarbanes-Oxley Act sought to eliminate
the manipulative or misleading use of
non-GAAP financial measures and, at
the same time, enhance the
comparability associated with the use of
that information. As the Senate
Committee on Banking, Housing, and
Urban Affairs noted in their Committee
Report:

The Committee seeks to address problems
attendant to pro forma financial disclosures
by requiring the SEC to promulgate rules
requiring that issuers publish pro forma data
with a reconciliation to comparable financial
data calculated according to GAAP and in a
way that is not misleading and does not
contain untrue statements. The reconciliation
presumes, and would require, the issuer to
publish financial data calculated according to
GAAP at the same time as it publishes pro
forma data. This should enable investors to,
at the least, simultaneously compare the pro
forma financial data with the same types of
financial disclosures (e.g., earnings)
calculated according to GAAP for the
comparable reporting period.13

Accordingly, Section 401(b) of the
Sarbanes-Oxley Act directs the
Commission to adopt rules requiring

10 See In the Matter of Trump Hotels & Casino
Resorts, Inc., Release No. 34—45287 (Jan. 16, 2002).

1117 CFR 210.1-01 through 210.12-29.

121n limited circumstances, such as in a merger,
pro forma financial information is required to be
disclosed in Commission filings. See Article 11 of
Regulation S-X 17 CFR 210.11-01—210.11-03] for
the conditions that require the presentation of pro
forma information, as well as the preparation
requirements. Such pro forma information is
intended to depict the continuing impact of an
actual or proposed transaction on the historical
GAAP financial statements. Article 11 requires
tabular presentation of the balance sheet and
income statements, starting with the historical
GAAP financial statements, showing the specific
adjustments that would have been required by
GAAP had the transaction occurred at an earlier
time, and ending with the pro forma statements,
and also requires disclosure of the assumptions
which underlie its preparation. Pro forma
information presented pursuant to Article 11 would
not be subject to the rules and amendments we
propose in this release.

13 Sen. Rep. No. 107-205, 107 Cong. 2d Sess. at
29 (2002).

that any public disclosure or release of
non-GAAP financial measures by a
company filing reports under Section
13(a) 14 or 15(d) *° of the Exchange Act
be presented in a manner that:

* Does not contain an untrue
statement of a material fact or omit to
state a material fact necessary in order
to make the non-GAAP financial
measure, in light of the circumstances
under which it is presented, not
misleading; and

* Reconciles the non-GAAP financial
measure presented with the financial
condition and results of operations of
the registrant under GAAP.

These rules would address the use of
non-GAAP financial measures,
regardless of whether that use would
violate current Commission disclosure
or antifraud rules.

As used in this release, a “non-GAAP
financial measure” is a numerical
measure of an issuer’s historical or
future financial performance, financial
position or cash flows that:

» Excludes amounts, or is subject to
adjustments that have the effect of
excluding amounts, that are included in
the comparable measure calculated and
presented in accordance with GAAP in
the statement of income, balance sheet
or statement of cash flows (or equivalent
statements) of the issuer; or

¢ Includes amounts, or is subject to
adjustments that have the effect of
including amounts, that are excluded
from the comparable measure so
calculated and presented.

In their efforts to enhance financial
disclosure, Congress and the President
recognized the importance of timely
information to investors and our
markets. Section 409 of the Sarbanes-
Oxley Act added to the Exchange Act
new Section 13(l), which obligates
public companies to “disclose to the
public on a rapid and current basis such
additional information concerning
material changes in the financial
condition or operations of the issuer, in
plain English, which may include trend
and qualitative information and graphic
presentations, as the Commission
determines, by rule, is necessary or
useful for the protection of investors
and in the public interest.”’16 Before the
adoption of the Sarbanes-Oxley Act, we
had taken important steps in this regard
by proposing accelerated deadlines by
which companies would be required to
disclose significantly expanded
categories of material information.1”

1415 U.S.C. § 78m(a).

1515 U.S.C. § 780(d).

1615 U.S.C. § 78m(]).

17 See Release No. 33—-8106 (June 17, 2002) [67 FR
42913] and Release No. 33-8128 (Sept. 5, 2002) [67
FR 58479].

Comments regarding our proposed
accelerated deadlines for periodic
reports of registrants, while not fully
supporting that proposal, recognized the
need for more current information.18 In
fact, the comments of the American Bar
Association’s Subcommittee on
Disclosure and Continuous Reporting of
the Committee on Federal Regulation of
Securities, Section of Business Law,
proposed alternatively that we require
companies to file their earnings reports
on Form 8-K. The ABA Subcommittee
expressed the view that such a
requirement:

* Would enhance the attention and
level of care companies bring to those
disclosures because companies would
be aware that the disclosures will
become part of the formal reporting
system; and

* Would bring those disclosures into
the formal disclosure system where they
would be available electronically on a
widespread basis.9

Today, to implement the Sarbanes-
Oxley Act’s directives regarding the use
of non-GAAP financial measures and
further the statutory objective of
increased real-time issuer disclosures,
we are proposing new Regulation G,
amendments to Item 10 of Regulation
S-K, amendments to Item 10 of
Regulation S-B and amendments to
Exchange Act Forms 8-K and 20-F.

II. Discussion of Proposals

We intend the proposed rules and
amendments to implement the
requirements of the Sarbanes-Oxley Act,
improve the transparency and quality of
disclosure of non-GAAP financial
measures and related information and
enhance the current reporting of
earnings information. We are taking a
two-part approach to the disclosure of
non-GAAP financial measures. First, we
are proposing new Regulation G, which
would apply whenever a company
publicly discloses or releases material
information that includes a non-GAAP
financial measure. While Section 401(b)
of the Sarbanes-Oxley Act refers to any
communication of “pro forma financial
information,” we believe that proposing
to make Regulation G applicable to
public disclosures of material
information containing or accompanied
by non-GAAP financial measures
delineates appropriately the scope of the
rules required by Section 401(b). This
regulation would impose specific
requirements in connection with the

18 See National Investor Relations Institute letter
to Mr. Jonathan G. Katz dated May 20, 2002, and
American Bar Association letter to Mr. Jonathan G.
Katz dated June 4, 2002.

19 American Bar Association letter to Mr.
Jonathan G. Katz dated June 4, 2002, at page 4.
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public communication of non-GAAP
financial measures and, without
affecting the existing antifraud regime,
would prohibit material misstatements
or omissions that would make the
presentation of the material non-GAAP
financial measure, under the
circumstances in which it is made,
misleading. Regulation G provides a
limited exception for foreign private
issuers based on what we believe to be
an appropriate territorial approach. This
limited exception applies the principles
of territoriality based on where the
disclosure is initially made and is
similar to that provided by Rule 135e 20
under the Securities Act of 193321 for
offshore press and related activities.

Second, pursuant to the Sarbanes-
Oxley Act and our existing authority
under the Securities Act and Exchange
Act, we are proposing to amend Item 10
of Regulation S—K and Item 10 of
Regulation S-B to address specifically
the use of non-GAAP financial measures
in filings with the Commission.22 These
proposed amendments would apply to
the same categories of non-GAAP
financial measures as are covered by
proposed Regulation G, but contain
somewhat more detailed requirements
than proposed Regulation G.23

In addition to these proposals, in
order to bring earnings information
within our current reporting system, we
are proposing an amendment to Form 8-
K that would require the filing with the
Commission of releases or
announcements disclosing material non-
public financial information about
completed annual or quarterly fiscal
periods. Our proposal would not require
the issuance of earnings releases or
similar announcements. However, such
releases and announcements would
trigger the new proposed filing
requirement. The proposed filing
requirement would apply regardless of
whether the release or announcement
included disclosure of a non-GAAP
financial measure. Public disclosure of
financial information for a completed
fiscal period in a presentation that is
made orally, telephonically, by webcast,
broadcast or similar means would not be
required to be filed, if the presentation:

* Occurs within 48 hours of a related
release or announcement that is filed

2017 CFR 230.135e.

2115 U.S.C. §§77a et seq.

22'We also are proposing amendments to
Exchange Act Form 20-F that would reference Item
10 of Regulation S-K.

23 These proposed amendments would apply only
to non-GAAP financial measures in filings with the
Commission. Regulation G would apply to any
public disclosure of material non-public
information that included a non-GAAP financial
measure, regardless of whether it is in a filing with
the Commission.

under proposed Item 1.04 of Form 8-K;
and
* Is accessible to the public.

A. Proposed Regulation G

Proposed Regulation G would apply
to any entity that is required to file
reports pursuant to Sections 13(a) or
15(d) of the Exchange Act, other than a
registered investment company.24
Regulation G would apply whenever
such a registrant, or a person acting on
its behalf, discloses or releases publicly
any material information that includes a
non-GAAP financial measure.
Regulation G would require the
registrant to provide the following
information as part of the disclosure or
release of the non-GAAP financial
measure:

» A presentation of the most
comparable financial measure
calculated and presented in accordance
with GAAP; 25 and

» A reconciliation (by schedule or
other clearly understandable method),
which shall be quantitative for historic
measures and quantitative, to the extent
available without unreasonable efforts,
for prospective measures, of the
differences between the non-GAAP
financial measure presented and the
comparable financial measure or
measures calculated and presented in
accordance with GAAP.

If a non-GAAP financial measure is
released orally, telephonically, in a
webcast or broadcast or by similar
means, proposed Regulation G would
permit a registrant to provide the
required accompanying information by
posting it on the registrant’s website.
The registrant would be required to
disclose the location and availability of
the required accompanying information
during its presentation.

With regard to the quantitative
reconciliation of non-GAAP financial
measures that are forward-looking, a
schedule or other presentation detailing
the differences between the forward-
looking non-GAAP financial measure
and the appropriate forward-looking
GAAP financial measure would be
required. If the GAAP financial measure
is not accessible on a forward-looking
basis, the registrant must disclose that

24 See proposed Section 244.101(c) of Regulation
G. Registered investment companies are excluded
from the definition of “registrant” for purposes of
Regulation G, as Section 405 of the Sarbanes-Oxley
Act exempts investment companies registered
under Section 8 of the Investment Company Act of
1940 (15 U.S.C. § 80a—8) from Section 401 of the
Sarbanes-Oxley Act and any rules adopted by the
Commission under Section 401.

25 Examples of financial measures calculated and

presented in accordance with GAAP would include,

but not be limited to, earnings or cash flows as
reported in the GAAP financial statements.

fact, explain why it is not accessible on
a forward-looking basis and provide any
reconciling information that is available
without an unreasonable effort.
Furthermore, the registrant must
identify any information that is
unavailable and disclose its probable
significance.

Proposed Regulation G also provides
that a non-GAAP financial measure,
taken together with the accompanying
information, may not misstate a material
fact or omit to state a material fact
necessary to make the presentation of
the non-GAAP financial measure not
misleading, in light of the circumstances
under which it is presented.26

For purposes of Regulation G, a non-
GAAP financial measure would be a
numerical measure of a registrant’s
historical or future financial
performance, financial position or cash
flows that:

* Excludes amounts, or is subject to
adjustments that have the effect of
excluding amounts, that are included in
the comparable measure calculated and
presented in accordance with GAAP in
the statement of income, balance sheet
or statement of cash flows (or equivalent
statements) of the issuer; or

¢ Includes amounts, or is subject to
adjustments that have the effect of
including amounts, that are excluded
from the comparable measure so
calculated and presented.

In this regard, “GAAP” refers to
generally accepted accounting
principles in the United States, except
that in the case of foreign private issuers
whose primary financial statements are
prepared in accordance with other
generally accepted accounting
principles, references to GAAP also
include the principles under which
those primary financial statements are
prepared. We do not intend today’s
proposals to capture measures of
operating performance or financial
measures that fall outside the scope of
the definition set forth above.

Non-GAAP financial measures would
not include:

» Operating and other statistical
measures (such as unit sales, numbers of
employees, numbers of subscribers, or
numbers of advertisers); and

» Ratios or measures that are
calculated using only:

* Financial measures calculated in
accordance with GAAP; and

» Operating measures or other
measures that are not non-GAAP
financial measures.

Non-GAAP financial measures would
not include financial information that
does not have the effect of providing

2617 CFR 244.100(b).
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numerical measures that are different
from the comparable GAAP measure.
Examples of measures to which
Regulation G would not apply would
include the following:

* Disclosure of amounts of expected
indebtedness, including contracted and
anticipated amounts;

* Disclosures or amounts of
repayments that have been planned or
decided upon but not yet made;

* Disclosures of estimated revenues
or expenses of a new product line, so
long as such amounts were estimated as
GAAP figures; and

» Measures of profit or loss and total
assets for each segment required to be
disclosed in accordance with GAAP.27

We do intend that the definition of
non-GAAP financial measure capture all
measures that have the effect of
depicting either:

» A measure of performance that is
different from that presented in the
financial statements, such as income or
loss before taxes, or net income or loss
as calculated in accordance with GAAP;
or

* A measure of liquidity that is
different from cash flow or cash flow
from operations computed in
accordance with GAAP.

An example of a non-GAAP financial
measure would be a measure of
operating income that excludes one or
more expense or revenue items that are
identified as “non-recurring.” Another
example would be EBITDA (earnings
before interest, taxes, depreciation and
amortization), which could be
calculated using elements derived from
GAAP financial presentations but, in
any event, is not presented in
accordance with GAAP. Examples of
ratios and measures that would not be
non-GAAP financial measures would
include sales per square foot (assuming
that the sales figure was calculated in
accordance with GAAP) or same store
sales (again assuming the sales figures
for the stores were calculated in
accordance with GAAP). An example of
a ratio that would be a non-GAAP
financial measure would be a measure
of operating margin where either the
revenue component or the operating

27 FASB Statement 131, Disclosures about
Segments of and Enterprise and Related
Information, requires that companies report a
measure of profit or loss and total assets for each
reportable segment. This tabular information is
presented in a note to the audited financial
statements and is required to be reconciled to the
GAAP measures, with all significant reconciling
items separately identified and described. A
registrant is required to provide a Management’s
Discussion & Analysis of segment information if
such a discussion is necessary to an understanding
of the business. Such discussion would generally
include the measures reported under FASB
Statement 131.

income component of the calculation, or
both, were not calculated in accordance
with GAAP.

The proposed regulation would apply
to registrants that are foreign private
issuers,28 subject to a limited exception.
Specifically, Regulation G would not
apply to public disclosure of a non-
GAAP financial measure by or on behalf
of a registrant that is a foreign private
issuer if the following conditions were
satisfied:

* The securities of the issuer are
listed or quoted on a securities exchange
or inter-dealer quotation system outside
the United States;

* The non-GAAP financial measure
and the most comparable GAAP
financial measure are not calculated and
presented in accordance with generally
accepted accounting principles in the
United States; and

* The disclosure is made by or on
behalf of the registrant outside the
United States, or is included in a
written communication that is released
by or on behalf of the registrant only
outside the United States.

We believe that these conditions, by
focusing on whether the financial
measure relates to U.S. GAAP and on
the territorial principle of where the
disclosure is made by or on behalf of the
foreign private issuer, appropriately
balance the interests of U.S. investors,
including those interests as provided by
the Sarbanes-Oxley Act, with the
interests of foreign private issuers in
communicating in their home markets.
The Commission has not historically
applied specific disclosure requirements
to communications by foreign private
issuers other than in their annual
reports on Form 20-F. We believe that
it is appropriate to take the Sarbanes-
Oxley Act as a direction to apply
Regulation G to foreign private issuers,
subject to the exception we have
proposed.

In addition, we believe that the
worldwide availability of information
properly disclosed outside the United
States and the interests of U.S. investors
in information communicated by or on
behalf of the issuer outside the United
States dictate that the exception for
foreign private issuers should continue
to apply where:

* Foreign or U.S. journalists or other
third parties have access to the
information, so long as the information
is disclosed or released by or on behalf
of the registrant only outside the United
States;

» Following its release or disclosure,
the information appears on one or more

28 “Foreign private issuer” is defined in Rule 405
under the Securities Act [17 CFR 230.405].

web sites maintained by the registrant,
so long as the web sites, taken together,
are not available exclusively to, or
targeted at, persons located in the
United States; and/or

» Following the disclosure or release
of the information outside the United
States, the information is included in a
submission to the Commission made
under cover of a Form 6-K.29

Indeed, regulators worldwide have
been addressing this issue within their
own jurisdictions. In May 2002, the
Technical Committee of the
International Organization of Securities
Commissions (IOSCO) published a
Cautionary Statement Regarding Non-
GAAP Results Measures that urged
issuers, investors and other users of
financial information to use care when
presenting and interpreting such
information.3¢ This IOSCO Cautionary
Statement notes the universal concerns
that regulators have about the potential
misuse of non-GAAP earnings measures
and provides examples of statements of
cautionary advice regarding the
appropriate use of non-GAAP
information that have been issued in
various countries.

Proposed Regulation G would be a
disclosure provision applicable to
entities that are required to file reports
under Section 13(a) or Section 15(d) of
the Exchange Act, other than registered
investment companies.?! Proposed Rule
102 of Regulation G 32 expressly
provides that nothing in Regulation G
shall affect any person’s liability under
Exchange Act Section 10(b)33 or Rule
10b—5 thereunder.34 Proposed Rule 102
also states that a person’s compliance or
non-compliance with the requirements
of Regulation G would not affect that
person’s liability under Section 10(b) or
Rule 10b-5. The facts and
circumstances surrounding a violation
of Regulation G, however, may give rise
to a Rule 10b-5 violation if all the
elements for such a violation are
present. In this regard, we reminded
companies in December 2001 that,
under certain circumstances, non-GAAP
financial measures could mislead
investors if they obscure the company’s

2917 CFR 249.306.

30 This document is available at www.iosco.org/
press/presscomm020530.html.

31 A registrant’s failure to include all of the
information required to be included in a public
announcement by Regulation G would not affect
that registrant’s form eligibility under the Securities
Act or whether there is adequate current public
information regarding the registrant for purposes of
Securities Act Rule 144(c) [17 CFR 230.144(c)].

3217 CFR 244.102

3315 U.S.C. 78j.

3417 CFR 240.10b-5.



68794

Federal Register/Vol. 67, No. 219/ Wednesday, November 13, 2002 /Proposed Rules

GAAP results.?> We continue to be of
the view that some disclosures of non-
GAAP financial measures could give
rise to actions under Rule 10b-5.36

Section 3(b) of the Sarbanes-Oxley
Act provides that a violation of that Act
or the Commission’s rules thereunder
shall be treated for all purposes as a
violation of the Exchange Act.
Therefore, if an issuer, or any person
acting on its behalf, fails to comply with
Regulation G, the issuer and/or the
person acting on its behalf could be
subject to a Commission enforcement
action alleging violations of Regulation
G. Additionally, if the facts and
circumstances warrant, we could bring
an action under both Regulation G and
Rule 10b-5.

Questions Regarding Proposed
Regulation G

* As proposed, Regulation G would
apply only to companies that are
required to file reports pursuant to
Section 13(a) or 15(d) of the Exchange
Act. Should we expand the scope of the
regulation to apply to all companies that
publicly disclose non-GAAP financial
measures, excluding registered
investment companies?

e As an alternative to requiring
reconciliation to the most directly
comparable financial measure
calculated and presented in accordance
with GAAP, should we require
reconciliation to specific GAAP
financial measures in all cases, such as
net income and cash flow from
operating activities? If yes, to which
GAAP financial measures should we
require reconciliation?

* Should the presentation of certain
non-GAAP financial measures require
the presentation of a reconciled (full or
summary) consolidated balance sheet,
income statement and cash flow
statement? If so, which non-GAAP
financial measure(s) should trigger this
requirement?

* Should the requirement of a
quantitative reconciliation include an
exception for prospective measures
where the necessary information cannot
be obtained without unreasonable
effort?

» Should we limit the definition of
non-GAAP financial measures to
historical financial measures?

* Does the proposed definition of
“non-GAAP financial measure” capture
non-GAAP information where enhanced
disclosure is appropriate? Does the
proposed definition capture the pro

35 See Release No. 33-8039 (Dec. 4, 2001) [59 FR
63731].

36 See Release No. 33-8039 (Dec. 4, 2001) [59 FR
63731] and In the Matter of Trump Hotels & Casino,
Inc., Release No. 34—-45287 (Jan. 16, 2002).

forma financial information that the
Sarbanes-Oxley Act targets? Should
Regulation G apply to disclosures of
material information including any
financial measure calculated and
presented otherwise than in accordance
with GAAP? Is the proposed definition
otherwise too narrow or too broad? If so,
how should it be changed?

+ Should we exclude non-GAAP
financial measures communicated orally
from the proposed regulation? Would
such an exclusion be consistent with the
terms of the Sarbanes-Oxley Act?

* Is there a danger that investors
would consider the reconciliation to
have been audited or reviewed by the
issuer’s independent auditors? Should
Regulation G require companies to
disclose whether the reconciliation has
been reviewed or audited by their
independent accountants in order to
avoid investor confusion?

* In this release, we propose to
require companies that include non-
GAAP financial measures in filings to
also include a discussion of the
purposes for which the company’s
management uses the non-GAAP
financial measure and why management
believes the presentation of the non-
GAAP financial measure provides
useful information to investors.37
Should we require that information in
all communications that are subject to
Regulation G? If so, why? If not, why
not?

» Should we allow registrants greater
latitude to satisfy the requirements of
proposed Regulation G by posting the
non-GAAP financial measure’s
components and the comparative GAAP
financial measure on their website or in
their Commission filings?

» As proposed below, and consistent
with staff practice, the Commission
generally has more detailed disclosure
requirements where non-GAAP
financial measures are included in
Commission filings. Should we require
these additional disclosure
requirements in all cases, even in
documents not filed with the
Commission?

+ Should we prohibit the
presentation, whether or not included in
filings with the Commission, of certain
non-GAAP financial measures (for
example, certain per-share measures or
liquidity measures that exclude cash
items)? If so, which measures?

» Will proposed Regulation G limit
the use of non-GAAP financial
measures? Please explain.

* Is the limited exception from
Regulation G for foreign private issuers

37 See the discussion of the proposed
amendments to Item 10 of Regulation S—K and Item
10 of Regulation S-B in Section ILB. of this release.

appropriate in furtherance of the
purposes of the Sarbanes-Oxley Act?
Should the exception be broader or
more limited? If so, how?

* Does the limited exception from
Regulation G for foreign private issuers
deprive U.S. investors of material
information? Alternatively, would
eliminating the limited exception for
foreign private issuers deprive U.S.
investors of non-GAAP financial
measures? Furthermore, would
eliminating the limited exception from
Regulation G for foreign private issuers
result in foreign private issuers de-
registering and exiting the U.S. capital
markets?

* Proposed Regulation G would apply
to disclosures of non-GAAP financial
measures that represent projections or
forecasts of results of business
combination transactions (“post-
transaction measures”’) and that are filed
with the Commission as information
pursuant to the communications rules
applicable to business combination
transactions,38 as well as non-GAAP
financial measures of each registrant
that are used to calculate post-
transaction measures. Should there be
an exception from certain requirements
of Regulation G for post-transaction
measures or other measures filed as
information under the business
combination rules? Should such
measures be treated differently under
Regulation G? If so, how? Business
combination communications often
include brief statements regarding the
potential benefits to be achieved by the
business combination (e.g., synergies,
valuations, dividend amounts, etc.).
Either instead of or in addition to the
requirements of proposed Regulation G,
should the rules specifically require the
disclosure of any assumptions or bases
underlying these measures?

» Should Regulation G be enforceable
by the Commission only or also by
private plaintiffs? Should language be
included in Regulation G that makes
explicit the manner in which it is to be
enforced?

» Will proposed Regulation G meet
the goals of Section 401(b) of the
Sarbanes-Oxley Act? Does proposed
Regulation G meet those goals in the
most appropriate manner? Is there a way
to achieve those goals that is less
burdensome than that in proposed
Regulation G? If so, what is it?

38 See Exchange Act Rules 14a-12 [17 CFR
240.14a-12] and 14d-2 [17 CFR 240.14d-2] and
Securities Act Rules 165 [17 CFR 230.165] and 425
[17 CFR 230.425].
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B. Proposed Amendments to Item 10 of
Regulation S-K, Item 10 of Regulation
S-B and Form 20-F

We are proposing to amend Item 10 of
Regulation S-K and Item 10 of
Regulation S-B to add a statement
concerning the use of non-GAAP
financial measures in filings made with
the Commission.3° In addition, we are
proposing to amend Exchange Act Form
20-F to incorporate Item 10 of
Regulation S-K (as proposed to be
amended). The proposed amendments
to Item 10 of Regulation S-K and Item
10 of Regulation S—-B would make clear
that registrants using non-GAAP
financial measures in filings with the
Commission would have to provide:

» A presentation, with equal or
greater prominence, of the most directly
comparable financial measure
calculated and presented in accordance
with GAAP;

» A quantitative reconciliation (by
schedule or other clearly
understandable method) of the
differences between the non-GAAP
financial measure disclosed with the
most directly comparable measure or
measures calculated and presented in
accordance with GAAP;

» A statement disclosing the purposes
for which the registrant’s management
uses the non-GAAP financial measure
presented; and

A statement describing the reasons
why the registrant’s management
believes such non-GAAP financial
measures provide useful information to
investors.

In addition to these mandated
disclosure requirements, we propose to
amend Item 10 of Regulation S-K and
Item 10 of Regulation S-B to prohibit
the following:

* Presenting a non-GAAP financial
measure in a manner that would give it
greater authority or prominence than the
comparable GAAP financial measure or
measures;

» Excluding charges or liabilities that
required, or will require, cash
settlement, or would have required cash
settlement absent an ability to settle in
another manner, from non-GAAP
liquidity measures;

* Adjusting a non-GAAP performance
measure to eliminate or smooth items
identified as non-recurring, infrequent
or unusual, when the nature of the
charge or gain is such that it is
reasonably likely to recur;

* Presenting non-GAAP financial
measures on the face of the registrant’s
financial statements prepared in

39 The proposed amendments to Item 10 of
Regulation S—-K would not apply to registered
investment companies [17 CFR 229.10(e)(5)].

accordance with GAAP or in the
accompanying notes;

» Presenting non-GAAP financial
measures on the face of any pro forma
financial information required to be
disclosed by Article 11 of Regulation
S-X;

 Using titles or descriptions of non-
GAAP financial measures that are the
same as, or confusingly similar to, titles
or descriptions used for GAAP financial
measures; and

* Presenting a non-GAAP per-share
measure.

The requirement of Regulation G that
the presentation of a non-GAAP
financial measure, taken together with
the information accompanying the
measure and any other accompanying
discussion, not contain a material
misstatement or material omission
necessary in order to make the
presentation not misleading, in light of
the circumstances in which the
presentation is made, would also apply
to disclosures in documents filed with
the Commission.

The requirements for filed
information are proposed to be more
extensive and detailed than those of
proposed Regulation G. The additional
requirements would be generally
consistent with the staff’s historical
practice in situations where it has
reviewed filings containing non-GAAP
financial measures. In addition, the
requirements for a GAAP presentation
and for a reconciliation would be
slightly more stringent than those set
forth under Regulation G. In particular,
in filings with the Commission, the
presentation of the comparable GAAP
financial measure must have equal or
greater prominence, and there would
not be an “unreasonable effort”
exception for forward-looking
information to the requirement for a
quantitative reconciliation between the
non-GAAP financial measure and the
comparable GAAP financial measure.
Additionally, any non-GAAP financial
measure presented must be
accompanied by statements disclosing
the purposes for which the registrant’s
management uses the non-GAAP
financial measure and why the
registrant believes the non-GAAP
financial measure would be useful to
investors. This requirement is designed
to ensure that companies are using non-
GAAP financial measures that provide
information that is important in
analyzing and understanding the
registrant. We believe that these more
stringent requirements are appropriate
for filings with the Commission.

The requirements that a statement
regarding the purposes for which
management uses the non-GAAP

financial measure and the utility of the
non-GAAP financial measure to
investors could be satisfied by including
the statements in the most recent annual
report filed with the Commission (or a
more recent filing) and by updating
those statements, as necessary, no later
than the time of the filing.40

The definition of “non-GAAP
financial measure” would be the same
for purposes of these proposals as for
Regulation G. Unlike under Regulation
G, however, there is no limited
exception for foreign private issuers
and, therefore, the proposed
requirements would apply to filings on
Form 20-F. However, a non-GAAP
financial measure that would otherwise
be prohibited would be permitted in a
Form 20-F filing of a foreign private
issuer if the measure was expressly
permitted under the generally accepted
accounting principles used in the
issuer’s primary financial statements
and was included in the issuer’s annual
report or financial statements used in its
home country jurisdiction or market.

We are not proposing to subject filers
on Form 40-F under the Multi-
Jurisdictional Disclosure System (MJDS)
to the proposed requirements because,
under the philosophy of MJDS, which is
currently applicable to certain Canadian
issuers, the Canadian disclosure form
requirements dictate required disclosure
in filings with the Commission. Public
disclosures in the United States by these
issuers, including filings with the
Commission on Form 40-F, would be
subject to proposed Regulation G.

Questions Regarding Amendments to
Item 10 of Regulation S-K, Item 10 of
Regulation S-B and Form 20-F

 Are the proposed additional
disclosures required in filings necessary
in light of proposed Regulation G?

» Consistent with current staff policy,
our proposal would prohibit the use of
non-GAAP per-share measures. Is such
a prohibition necessary, or would it
suffice to reconcile both the numerator
and denominator of the non-GAAP per-
share measure with comparable GAAP
measures, respectively?

* Should the non-GAAP financial
measures be presented in a separate
section of a Commission filing?

e Should the requirements for filings
and those required in Regulation G be

40 With regard to the issuer’s statement as to why
investors may find the non-GAAP financial measure
useful, the sole fact that the non-GAAP financial
measure is used by or useful to analysts cannot be
the sole support for presenting the non-GAAP
financial measure. Rather, the justification for the
use of the measure must be substantive; it can, of
course, be a justification that causes a measure to
be used by or useful to analysts.
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different? For example, should the
requirement that the GAAP measure in
a filing be presented with equal or
greater prominence be included in
Regulation G or not included in Item 10
of Regulation S—K and Item 10 of
Regulation S-B?

* Should the requirement that a
quantitative reconciliation of
prospective measures be included in the
filing have an exception similar to that
proposed in Regulation G where the
necessary information cannot be
obtained without unreasonable effort?

* Are there additional disclosures
that should be required in filings? If so,
what disclosure items would be
beneficial to investors?

» Consistent with current staff policy,
our proposals would prohibit specified
types of disclosures. Is such a
prohibition necessary and appropriate?

» Should the proposed requirements
apply to foreign private issuers’ reports
on Form 20-F?

» Should the proposed requirements
apply to filings by Canadian issuers
under the MJDS on Form 40-F?

» As with Regulation G, in the case of
business combinations, the proposed
requirements would apply to “post-
transaction measures” filed as
information under the communication
rules applicable to business
combination transactions.*! Is an
exception from certain of the
requirements for post-transaction
measures or other measures filed as
information under the business
combination rules appropriate? Should
such measures be treated differently? If
so, how? Either instead of or in addition
to the requirements of proposed
Regulation G, should the rules
specifically require the disclosure of
assumptions or bases underlying
announcements of potential benefits to
be achieved by the business
combination (e.g., synergies, valuations,
dividend amounts, etc.)?

e If a company presents a non-GAAP
measurement for a previous completed
fiscal period, should it be required to
present that same non-GAAP
measurement in future filings where the
previous period is compared to a recent
completed fiscal period? For example, if
a company presents a non-GAAP
financial measurement that for the first
fiscal quarter of 2002, should it be
required to present the same non-GAAP
measurement for the first fiscal quarter
of 20037

41 See footnote 38.

C. Proposed New Item 1.04 of Form
8-K

We propose to amend Form 8-K to
add new Item 1.04 ‘“Disclosure of
Results of Operations and Financial
Condition.””#2 New Item 1.04 would
require registrants to file a Form 8—K
within two business days of any public
announcement or release disclosing
material non-public information
regarding a registrant’s results of
operations or financial condition for an
annual or quarterly fiscal period that
has ended.

Today, these types of announcements
and releases are subject to Regulation
FD.#3 Unlike disclosure made to satisfy
Regulation FD, however, historical
information filed under proposed Item
1.04 of Form 8-K always would be
considered filed with the Commission
for liability purposes.# Further, a Form
8-K filed pursuant to Item 1.04 would
satisfy an issuer’s obligation under
Regulation FD only if the Form 8-K
were filed within the time frame
required by Regulation FD. Regulation
FD could, of course, be satisfied by
public disclosure other than through the
filing of a Form 8-K meeting Regulation
FD’s requirements; in that case, a Form
8-K filed pursuant to Item 1.04 would
be required to be filed within the two-
business day timeframe.

Proposed Item 1.04 would require the
registrant to identify briefly the
announcement or release and file the
announcement or release as an exhibit
to the Form 8-K. Further, the
requirements of proposed Item 10(e) of
Regulation S-K or Item 10(h) of
Regulation S-B would apply to a Form
8-K filed under proposed Item 1.04.

If non-public information is disclosed
orally, telephonically, by webcast,
broadcast, or similar means, Item 1.04
would not require the registrant to file
a Form 8-K if:

» The disclosure initially occurs
within 48 hours of a written release or
announcement filed on Form 8-K
pursuant to Item 1.04;

42In Release No. 33—-8106, we proposed
significant amendments to Form 8-K. This release
should be read as a companion proposing release
to Release No. 33—-8106. Accordingly, Item numbers
used in this release refer to those proposed in
Release No. 33-8106.

4317 CFR 243.100—243.103.

44 The requirements of proposed Item 1.04 would

be in addition to the requirements of Regulation FD.

Accordingly, information furnished under existing
Item 9 (proposed to be Item, 6.01) of Form 8-K for
the purpose of Regulation FD would not satisfy
proposed Item 1.04 as it would not be considered
filed with the Commission. Of course, information
filed pursuant to Item 1.04, if filed in accordance
with the time frame established by Regulation FD,
would satisfy an issuer’s Regulation FD obligation.

» The presentation is accessible to the
public by dial-in conference call,
webcast or similar technology;

» The financial and statistical
information contained in the
presentation is provided on the
registrant’s Web site, together with any
information that would be required
under proposed Regulation G; and

» The presentation was announced by
a widely disseminated press release that
included instructions as to when and
how to access the presentation and the
location on the registrant’s Web site
where the information would be
available.

As noted above, our proposal would
not require any registrant to issue an
earnings release or similar
announcement. However, if a registrant
issues such a release or announcement
containing material non-public
information regarding the registrant’s
results of operations or financial
condition for an annual or quarterly
fiscal period that has ended, it would
trigger the new proposed filing
requirement.

The filing requirement under
proposed Item 1.04 of Form 8-K would
be triggered by the disclosure of
material non-public information
regarding a completed fiscal year or
quarter. Repetition of previously
publicly disclosed information or
release of the same information in a
different form, for example in an interim
or annual report to shareholders, would
not trigger the proposed Item 1.04
requirement. This result would not
change if the repeated information were
accompanied by information that was
not material, whether or not already
public. However, release of additional
or updated material non-public
information regarding the registrant’s
results of operation or financial
condition for a completed fiscal year or
quarter would trigger an additional Item
1.04 filing requirement. Issuers that
make earnings announcements or other
disclosures of material non-public
information regarding a completed fiscal
year or quarter in an interim or annual
report to shareholders would be
permitted to specify which portion of
the report contains the information
required to be filed under Item 1.04. In
addition, the requirement to file under
Item 1.04 of Form 8-K would not apply
to issuers that make these
announcements and disclosures only in
their quarterly reports filed with the
Commission on Form 10—Q 45 (or
10—QSB #6) or their annual reports filed

4517 CFR 249.308a.
4617 CFR 249.308b.
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with the Commission on Form 10-K 47
(or 10-KSB 48),

Proposed Item 1.04 of Form 8-K
would apply only to publicly disclosed
or released material non-public
information concerning an annual or
quarterly fiscal period that has ended.
While such disclosure may also include
forward-looking information, it is the
material information about the
completed fiscal period that triggers
proposed Item 1.04. Accordingly,
proposed Item 1.04 would not apply to
public disclosure of earnings estimates
for future or ongoing fiscal periods,
unless those estimates are included in
the public announcement or release of
material non-public information
regarding an annual or quarterly fiscal
period that has ended.4? In such a case,
specifically identified forward-looking
information could be furnished under
Item 6.01 50 rather than filed under
proposed Item 1.04. Information
furnished under Item 6.01 should be
included in the same Form 8-K that
contains the historical material
information filed pursuant to Item 1.04.

Information furnished under Item
6.01 would not be subject to Section
1851 of the Exchange Act, nor would it
be incorporated by reference into a
registration statement, proxy statement
or other report. The registrant would be
required to identify the specific
forward-looking statements it did not
want to be considered filed.52

Questions Regarding Proposed Item 1.04
of Form 8-K

 Is proposed Item 1.04 necessary
given Regulation FD and proposed
Regulation G?

» Should the Commission define
“public disclosure” for purposes of
proposed Item 1.047

* Proposed Item 1.04 would apply
only to disclosures regarding completed
annual or quarterly fiscal periods.
Should we expand the scope of
proposed Item 1.04 to require the filing

4717 CFR 249.310.

4817 CFR 249.310b.

49 Of course, Regulation FD would continue to
apply to disclosure of such forward-looking
information if it were material.

50In Release No. 33—8106 we proposed to revise
and move Item 9 of Form 8-K to Item 6.01. See
footnote 42. We include in this release proposed
amendments to Item 6.01 of Form 8-K to reflect
proposed Item 1.04.

5115 U.S.C. § 78r.

52If information that was not forward-looking in
nature or did not meet the definition in Section 21E
of the Exchange Act [15 U.S.C. § 78u-5] was
identified as forward-looking information, that
information would, nonetheless, be considered filed
for purposes of Section 18 of the Exchange Act and
would, where appropriate, be incorporated by
reference into a registration statement, proxy
statement or other report.

of all material updates to estimates for
current or future fiscal periods?

» Will proposed Item 1.04 have the
effect of decreasing the extent to which
public companies make public
announcements or releases of material
non-public information regarding
completed fiscal periods? If so, what are
the specific factors that would result in
that decrease? Why would those factors
result in that decrease?

+ Is the posting of the complementary
information on a Web site sufficient
disclosure or should a filing be required
for this information as well?

* Regulation G requires that any
information provided on a Web site be
available at the time the original public
communication is made. Is it necessary
for Item 1.04 to contain the same timing
requirement?

 Should we require forward-looking
information to be considered filed for
purposes of Section 18 of the Exchange
Act? Should forward-looking
information, where appropriate, be
incorporated by reference into a
registration statement, proxy statement
or other report?

» Should the disclosure requirements
of Item 10 of Regulation
S—K and Item 10 of Regulation S-B
apply to complementary information
not filed with the Commission?

* Would the application of Item 1.04
only to disclosures regarding completed
annual or quarterly periods cause public
companies to increase their disclosure
of intra-period information, rather than
disclosure regarding completed periods,
in an effort to avoid the requirements of
Item 1.047

D. General Request for Comment

We request and encourage any
interested person to submit comments
regarding:

* The proposed rule and amendments
that are the subject of this release;

» Additional or different changes; or

¢ Other matters that may have an
effect on the proposals contained in this
release.

We request comment from the point
of view of registrants, investors and
other market participants. With regard
to any comments, we note that such
comments are of great assistance to our
rulemaking initiative if accompanied by
supporting data and analysis of the
issues addressed in those comments.

III. Paperwork Reduction Act

Proposed Regulation G and related
amendments to Regulations S—K, Form
8-K and Form 20-F contain “collections
of information” requirements within the
meaning of the Paperwork Reduction

Act of 1995 (“PRA”’),53 and the
Commission has submitted the
proposals to the Office of Management
and Budget (“OMB”) for review in
accordance with 44 U.S.C. 3507(d) and
5 CFR 1320.11. The titles for the
information collections are: Regulation
G, Regulation S—K, Regulation S-B,
Form 8-K and Form 20-F.

The Commission is proposing
Regulation G pursuant to Section 401 of
the Sarbanes-Oxley Act. Proposed
Regulation G would require registrants
when publicly disclosing material
information that include non-GAAP
financial measures to provide a
reconciliation to comparable GAAP
figures. Regulation G is intended to
implement the requirements of the
Sarbanes-Oxley Act. Specifically,
Regulation G is intended to provide
investors with balanced financial
disclosure when non-GAAP financial
measures are presented. Regulation G
defines a non-GAAP financial measure
as a numerical measure of an issuer’s
historical or future financial
performance, financial position or cash
flow that:

* Excludes amounts, or is subject to
adjustments that have the effect of
excluding amounts, that are included in
the comparable measure calculated and
presented in accordance with GAAP in
the statement of income, balance sheet
or statement of cash flows (or equivalent
statements) of the issuer; or

* Includes amounts, or is subject to
adjustments that have the effect of
including amounts, that are excluded
from the comparable measure calculated
and presented in accordance with
GAAP.

Accordingly, by definition, a non-
GAAP financial measure that triggers
the application of Regulation G would
have been derived from a GAAP
measure. For example, generally,
EBITDA is net income before interest,
taxes, depreciation and amortization. In
order for a company to present EBITDA
it must already know the amount of net
income. We expect the cost of obtaining
the additional disclosure required by
Regulation G to be minimal. Moreover,
much of the disclosure mandated by
Regulation G, such as the most directly
comparable GAAP measure, is already
required to be provided pursuant to
other forms and regulations, such as
Form 10-K, Form 10-Q and Regulation
S—X. Therefore, most of the costs
associated with collecting such
information are already included in the
burden hours associated with those
forms and regulations. Thus, we have
estimated for purposes of the PRA that

5344 U.S.C. §3501 et seq.
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it will take .5 burden hour for
compliance with Regulation G. We
anticipate that on average a company
will have to comply with Regulation G
roughly six times a year. Since there are
approximately 14,000 public companies
that would be subject to Regulation G
we have estimated that there will be
84,000 disclosures made in accordance
with Regulation G for a total of 42,000
burden hours. We would expect that an
in house junior accountant would
prepare the actual reconciliation.

Regulations S-K (OMB Control No.
3235-0071) and S-B (OMB Control No.
3235-0417) prescribe disclosure
requirements that registrants must
follow when filing registration
statements, reports and schedule with
the Commission. Our amendments to
Item 10 of Regulation S—K and S-B
incorporate the requirements of
Regulation G and codify existing staff
interpretations. Because the collection
of information regarding the
reconciliation is already being
accounted for in Regulation G, we do
not believe adding the same
requirement to Item 10 of Regulation
S-K and Item 10 of Regulation S—B
incurs an additional collection of
information within the meaning of the
PRA. To account for the proposed
reconciliation in both Regulation G and
Item 10 or Regulation S—K and Item 10
of Regulation S—B would result in
double counting. Additionally,
companies already, usually and
customarily, disclose the purposes for
which the registrant’s management uses
the non-GAAP financial measure and
why it believes that its presentation of
the non-GAAP financial measure
provides useful information to
investors. Accordingly, we do not
believe that our amendments to Item 10
of Regulation S—K and Item 10 of
Regulation S-B contain a new
“collection of information” or alter the
existing burden of these collections of
information within the meaning of the
PRA.

Form 8-K (OMB Control No. 3235—
0060) prescribes information, such as
material events or corporate changes
that a registrant must disclose. Proposed
Item 1.04 of Form 8-K would require a
company that publicly discloses
material information regarding its actual
or expected quarterly or annual results
of operations or financial condition for
a completed fiscal period to file the text
of the public disclosure and any
accompanying analysis. Proposed Item
1.04 of Form 8-K would not require
companies to actually issue an earnings
announcement or release but only
require that it be filed if they choose to
issue an earnings announcement or

release. Proposed Item 1.04 would bring
earnings announcements and releases
into the formal disclosure system where
they would be available to investors on
a widespread basis.

Proposed Item 1.04 of Form 8-K
would impose the obligation to file a
public company’s earnings release. We
estimate for purposes of the PRA that
the burden associated with actually
filing the Form 8-K to be minimal. We
believe that proposed Item 1.04 of Form
8-K would require approximately .5 of
a burden hour. We estimate that
approximately 14,000 public companies
would make an average of four filings
per year. We believe the total burden
hours associated with proposed Item
1.04 would be 28,000 hours. We would
expect that companies would use in
house personal to file the Form 8-K.

We have amended Form 20-F (OMB
Control Number 3235-0288) to
incorporate our amendment to Item 10
of Regulation S-K. While proposed
Regulation G provides a limited
exception for foreign private issuers,
this exception would not apply to their
Form 20-F filing or any disclosure of
non-GAAP financial measures made in
the United States. Accordingly, we do
not believe our amendment to Form
20-F would result in an additional
collection of information as any burden
is already accounted for in Regulation
G.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. Compliance with the
disclosure requirements is mandatory.
There is no mandatory retention period
for the information disclosed, and
responses to the disclosure
requirements will not be kept
confidential.

Request for Comment

We request comment in order to: (a)
Evaluate whether the proposed
collection of information and
amendments to existing collections of
information are necessary for the proper
performance of the functions of the
Commission, including whether the
information will have practical utility;
(b) evaluate the accuracy of our estimate
of the burden of the proposed collection
of information and amendments to
existing collection of information; (c)
determine whether there are ways to
enhance the quality, utility and clarity
of the information to be collected; and
(d) evaluate whether there are ways to
minimize the burden of the proposed
collection of information and
amendments of existing collections of
information on those who respond,

including through the use of automated
collection techniques or other forms of
information technology.5+

Persons who desire to submit
comments on the proposed collections
of information requirements should
direct their comments to the OMB,
Attention: Desk Officer for the
Securities and Exchange Commission,
Office of Information and Regulatory
Affairs, Washington, DC 20503, and
send a copy of the comments to
Jonathan G. Katz, Secretary, Securities
and Exchange Commission, 450 Fifth
Street NW., Washington, DC 20549—
0609, with reference to File No. S7-XX—
02. Requests for materials submitted to
the OMB by us with regard to this
collection of information should be in
writing, refer to File No. S7-XX-02 and
be submitted to the Securities and
Exchange Commission, Records
Management, Office of Filings and
Information Services, 450 Fifth Street
NW., Washington, DC 20549. Because
the OMB is required to make a decision
concerning the collections of
information between 30 and 60 days
after publication, your comments are
best assured of having their full effect if
the OMB receives them within 30 days
of publication.

IV. Cost and Benefits

The Sarbanes-Oxley Act seeks to
enhance the financial disclosure of
public companies. In furtherance of this
goal, the Sarbanes-Oxley Act has
required the Commission, among other
things, to adopt rules requiring that if a
company publicly discloses non-GAAP
financial measures or includes them in
a Commission filing, the company must
reconcile those non-GAAP financial
measurements to a company’s financial
condition and results of operations
under GAAP. Moreover, Sarbanes-Oxley
requires that any public disclosure of
non-GAAP financial measures not
contain an untrue statement of a
material fact or omit to state a material
fact necessary in order to make the non-
GAAP financial measure, in light of
circumstances under which it is
presented not misleading. Additionally,
the Sarbanes-Oxley Act seeks to have
companies that report under Sections
13(a) and 15(d) of the Exchange Act
disclose to the public on a rapid and
current basis such additional
information concerning material
changes in its financial condition or
operations.

Proposed Regulation G, amendments
to Item 10 of Regulation S—K, Item 10
of Regulation S—B and Form 20-F, upon

54 Comments are requested pursuant to 44 U.S.C.
§3506(c)(2)(B).
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adoption, would fulfill the statutory
directive under Section 401(b) of the
Sarbanes-Oxley Act. We recognize that
any implementation of the Sarbanes-
Oxley Act would likely result in costs
as well as benefits and have an effect on
the economy. We are sensitive to the
costs and benefits of our proposals. We
discuss these costs and benefits below
as well as the costs and benefits
associated with our amendments to
Form 8-K.

A. Benefits

The proposed rules and amendments
are intended to ensure that investors
and others are not misled by the use of
non-GAAP financial measures.
Additionally, the proposed amendments
to Form 8-K are intended to create a
central depository where investors and
other market participants can look to
find the latest earning announcements
and releases by public companies and
provide enhanced attention to those
announcements and releases.
Furthermore, as the ABA noted in their
comment letter regarding the
Commission’s recent proposal on
accelerated reporting periods, the filing
of the earnings reports would enhance
the attention and level of care
companies bring to those disclosures
because they will become part of the
formal reporting system and provide
widespread access to investors.
Therefore, we would expect the
accuracy and reliability of a company’s
earnings report to be enhanced.

Regulation G and amendments to Item
10 of Regulations S—K and S-B require
that any non-GAAP financial measure
presented be reconciled with its most
comparable financial measure prepared
in accordance with GAAP. We
anticipate that this reconciliation will
help investors and market professionals
to better evaluate the non-GAAP
financial measures presented. It is
possible that the reconciliation will
provide the securities markets with
additional information to more
accurately evaluate companies’
securities and in turn result in a more
accurate pricing of securities. We,
however, do not currently have
sufficient information to quantify these
or other benefits that Regulation G and
our amendments to Item 10 of
Regulation S-K, Regulation S-B, and
Form 8-K and Form 20-F would
provide. We therefore request your
comments, including supporting data,
on the benefits of these proposals.

B. Costs

As discussed in the PRA section, we
believe that the costs associated with
the proposed Regulation G and

amendments will be minimal. With
regard to Regulation G, the costs
associated with the requirement to
reconcile the non-GAAP financial
measure, should be minimal since by
definition the non-GAAP financial
measure would have been derived from
a GAAP financial measure. Accordingly,
in most cases, the registrant already will
have available the comparable GAAP
financial measure. Moreover, in cases
where the GAAP financial measure is
not available, any costs associated with
obtaining the GAAP financial measure
would reduce future costs associated
with filing other forms, such as the
Form 10-Q and Form 10-K where the
GAAP measure must be presented.

We have estimated that public
companies would have to comply with
Regulation G six times a year. There are
roughly 14,000 public companies. Using
our estimates from the PRA section, we
would expect that it would take a junior
accountant roughly .5 hours to complete
the required reconciliation and ensure
there are no material misstatements.
Accordingly, we have estimated that the
total burden hours needed to comply
with Regulation G would be 42,000
hours. Using cost data from the
Securities Industry Association’s Report
on Management & Professional Earnings
in the Securities Industry 2001 (SIA
Report) 55 and adding an additional 35%
for costs associated with overhead, we
find that, on average, a junior
accountant would earn $26 an hour. We
believe the salary of a junior accountant
is appropriate for our estimates since in
most cases we would expect the most
directly comparable GAAP measure to
be available. Therefore, we have
estimated the total costs associated with
complying with Regulation G to be
$1,092,000.

Our amendments to Item 10 of
Regulation S-K and Item 10 of
Regulation S-B incorporate the
requirements of Regulation G. Because
the costs associated with providing a
reconciliation are already being
accounted for in Regulation G, we do
not believe adding the same
requirement to Item 10 of Regulation
S-K and Item 10 of Regulation S-B
incurs any additional cost to the
registrant. To account for the required
reconciliation in both Regulation G and
Item 10 or Regulation S—K and Item 10
of Regulation S-B would result in
double counting. Additionally, because
companies currently disclose the
purposes for which the registrant’s
management uses the non-GAAP

55 The cost estimates are based on the SIA Report
for employees based outside the New York City
metropolitan area.

financial measure and why it believes
that presentation of the non-GAAP
financial measure provides useful
information to investors, this aspect of
the proposed rule would not increase
costs already being borne by registrants.
Accordingly, we do not believe our
amendments to Item 10 of Regulation
S—K and Item 10 of Regulation S-B
would result in any additional costs not
already included in Regulation G or
current filing requirements.

Our amendment to Form 8-K, would
result in the additional cost of actually
filing the earnings release or earnings
announcement. There is no requirement
to actually make an earnings
announcement or release. The only
requirement is to file such
announcement or release if it is publicly
disclosed. We have not included in our
estimates any additional legal review
costs associated with the filing of
earnings releases or announcements,
since we do not anticipate any
additional significant review would be
needed. In this regard, we note that
many issuers already file their earnings
releases and those releases whether filed
or not are subject to Rule 10b-5.

We believe that personnel in finance,
investor relations or corporate
communications departments would
most likely file the earnings
announcements or releases since most
earnings announcements are
disseminated via press release. We have
estimated that the actual time required
to file an earnings announcement or
release on Form 8—K to be .5 hour. In
estimating this time burden we note that
most press releases are fairly short in
length, making the actual process of
filing easier. We also note that the
software necessary to file a Form 8-K is
available free of charge from the
Commission. We have estimated that
public companies would be required to
comply with Item 1.04 of Form 8-K
roughly four times a year. Assuming
14,000 public companies and a total
burden of .5 hour for the filing, we
estimate that companies will spend
28,000 hours complying with our
proposed Form 8-K amendment. Again
using the SIA Report, and adding an
additional 35% for costs associated with
overhead, we find that a Corporate
Communications Manager, on average,
earns $56.00 an hour. Accordingly, we
have estimated the total salary cost
associated with our amendments to
Form 8-K to be $1,568,000.

Finally, our proposed amendments to
Form 20-F would incorporate Item 10 of
Regulation S-K. While proposed
Regulation G provides a limited
exception for foreign private issuers,
this exception would not apply to their
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Form 20-F filing or any disclosure of
non-GAAP financial measures made in
the United States. Accordingly, the costs
associated with our amendment to Form
20-F are already accounted for in our
cost estimates for Regulation G.

We request your comments, including
any supporting data, on our estimates of
the costs of the proposals and any
alternative options that may reduce the
costs or enhance the benefits of our
proposal.

C. Questions

¢ We have assumed that non-GAAP
measures are derived and calculated
from the GAAP measures. Accordingly,
we do not believe there would be
significant costs associated with the
proposed reconciliation. Is our
assumption that the comparable GAAP
measure would be available at the time
the non-GAAP measure is presented
correct? If not, please discuss the nature
and type of costs that may be incurred
as a result of the reconciliation
requirement.

* We believe the costs associated
with the proposed filing requirement of
Item 1.04 Form 8-K to be mainly
administrative in nature. Are there other
additional costs that may be incurred as
a result of the proposed filing
requirement of Form 8-K? If yes, please
discuss the types and expected dollar
amounts of such costs.

V. Effect on Efficiency, Competition,
and Capital Formation

Section 23(a)(2) 56 of the Exchange
Act requires us when adopting rules
under the Exchange Act, to consider the
impact that any new rule would have on
competition. In addition, Section
23(a)(2) prohibits us from adopting any
rule that would impose a burden on
competition not necessary or
appropriate in furtherance of the
purpose of the Exchange Act. Proposed
Regulation G and our proposed
amendments to Item 10 of Regulation
S—K, Item 10 of Regulation S-B, Form
20-F and Form 8-K would apply only
to companies subject to the reporting
requirements of Sections 13(a) and 15(d)
of the Exchange Act, other than
registered investment companies. Given
that the estimated costs associated with
our proposals are small we do not
expect that competitors not subject to
our proposals would gain any
competitive advantage over those
subject to the proposals. We, however,
request comment on whether our
proposals, if adopted, would impose a
burden on competition. Commenters are
requested to provide empirical data and

5615 U.S.C. § 78w(a)(2).

other factual support for their views if
possible.

In addition, Section 2(b) 57 of the
Securities Act and Section 3(f) 58 of the
Exchange Act require us, when engaging
in rulemaking where we are required to
consider or determine whether an action
is necessary or appropriate in the public
interest, to consider, in addition to the
protection of investors, whether the
action will promote efficiency,
competition and capital formation.
Proposed Regulation G and our
proposed amendments to Item 10 of
Regulation S-K, Item 10 of Regulation
S-B and Form 20-F are proposed
pursuant to the Sarbanes-Oxley Act. As
noted above the costs associated with
these proposals and our proposed
amendment to Form 8-K are expected to
be minimal. Accordingly we do not
believe that there will be any significant
effects on competition or capital
formation. We do believe, however, that
there may be some benefits with regard
to investor protection and efficiency of
the market. The additional information
provided has the potential to limit any
misunderstanding with regard to the
value of certain non-GAAP measures.
Accordingly, this may allow the market
to more rapidly and accurately price
securities. If this occurs there would be
a benefit to capital formation.

We request comment on whether
proposed Regulation G and our
proposed amendments, if adopted
would promote efficiency, competition,
and capital formation. Commenters are
requested to provide empirical data and
other factual support for their views if
possible.

VI. Regulatory Flexibility Analysis

The Commission hereby certifies
pursuant to 5 U.S.C. §605(b), that
proposed Regulation G, amendments to
Item 10 of Regulation S-K, Item 10 of
Regulation S-B, Form 20-F and Form
8-K, contained in this release, if
adopted, would not have a significant
economic impact on a substantial
number of small entities. The
certification is based on the following
analysis.

The proposals would affect
companies that are small entities. Rule
0-10(a) 59 defines a company, other than
an investment company, to be a “small
business” or ““small organization” for
purposes of the Regulatory Flexibility
Act if it had total assets of $10 million
or less on the last day of its most recent
fiscal year. We estimate that there were
approximately 2,500 public companies,

5715 U.S.C. § 77b(b).
5815 U.S.C. § 78c(f).
5917 CFR 240.0-10(a).

other than investment companies, that
may be considered small entities.

Proposed Regulation G would require
registrants when publicly disclosing
material information that includes a
non-GAAP financial measure to provide
a quantified reconciliation to the most
directly comparable GAAP financial
measure. Regulation G is intended to
implement the requirements of the
Sarbanes-Oxley Act. Specifically,
Regulation G is intended to provide
investors with balanced financial
disclosure when non-GAAP financial
measures are presented. Regulation G
defines a non-GAAP financial measure
as a numerical measure of an issuer’s
historical or future financial
performance, financial position or cash
flow that:

* Excludes amounts, or is subject to
adjustments that have the effect of
excluding amounts, that are included in
the comparable measure calculated and
presented in accordance with GAAP in
the statement of income, balance sheet
or statement of cash flows (or equivalent
statements) of the issuer; or

* Includes amounts, or is subject to
adjustments that have the effect of
including amounts, that are excluded
from the comparable measure calculated
and presented in accordance with
GAAP.

Accordingly, by definition, a non-
GAAP financial measure that triggers
the application of Regulation G would
have been derived from a GAAP
financial measure. Therefore, we expect
the cost of obtaining the additional
disclosure required by Regulation G to
be minimal. Moreover, much of the
disclosure mandated by Regulation G,
such as the most directly comparable
GAAP measure, is already required to be
provided pursuant to other forms and
regulations, such as Form 10-KSB,
Form 10-QSB and Regulation S—-X. We
have estimated for purpose of the PRA
that it will take .5 hour for small
businesses to comply with Regulation G.
We anticipate that on average a
company will have to comply with
Regulation G six times year. We would
expect that an in house junior
accountant would prepare the actual
reconciliation.

Using cost data from the Securities
Industry Association’s Report on
Management & Professional Earnings in
the Securities Industry 2001 (“SIA”)
and adding an additional 35% for costs
associated with overhead, we find that,
on average, a junior accountant would
earn $26 an hour. We believe the salary
of a junior accountant is appropriate for
our estimates since in most cases we
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would expect the most directly
comparable GAAP financial measure to
be available. Therefore, we have
estimated the total salary costs
associated with complying with
Regulation G to be $78 per small
business®0.

Our amendments to Item 10 of
Regulation S—K and Item 10 of
Regulation S-B incorporate the
requirements of Regulation G and codify
certain staff interpretations. Because the
costs associated with providing a
reconciliation are already being
accounted for in Regulation G, we do
not believe adding the same
requirement to Item 10 of Regulation S—
K and Item 10 of Regulation S-B incurs
any additional costs to small businesses.
To account for the required
reconciliation in both Regulation G and
Item 10 or Regulation S-K and Item 10
of Regulation S—B would result in
double counting. Additionally, because
the staff companies currently disclose
the purposes for which the registrant’s
management uses the non-GAAP
financial measure and why it believes
that presentation of the non-GAAP
financial measure provides useful
information to investors, this disclosure
would not impose new costs on small
businesses. Accordingly, we do not
believe our amendments to Item 10
Regulation S-K and Regulation S-B
result in any additional costs not
already included in Regulation G or
current filing requirements.

Our amendment to Form 8-K, would
require the filing of earnings releases or
earnings announcement. There is no
requirement to actually make an
earnings announcement or release. We
have not included in our estimates any
additional legal review costs associated
with the filing of earnings releases or
announcements, since we do not
anticipate any additional significant
review would be needed. In this regard,
we note that many issuers already file
their earnings releases and those
releases whether filed or not are subject
to Rule 10b—5.

We believe that personnel in finance,
investor relations or corporate
communications departments would
most likely file the earnings
announcement or release since most
earnings announcements and releases
are disseminated via press release. We
have estimated that the actual time
required to file an earnings
announcement or release on Form 8-K
to be .5 hours. In estimating this time

60 Our $78 estimate is calculated by multiplying
six (the estimated number of Regulation G
occurrences in a year) by .5 (the estimated hourly
burden for each occurrence) and then multiplying
that total by $26 (the estimated cost per hour).

burden we note that most press releases
are fairly short in length, making the
actual process of filing easier. We also
note that the software necessary to file
a Form 8-K is available free of charge
from the Commission.

We have estimated that small
businesses would be required to comply
with Item 1.04 of Form 8-K roughly four
times a year. Again using the SIA Report
and adding an additional 35% for costs
associated with overhead, a Corporate
Communications Manager, on average,
earns $56.00 an hour. Accordingly, we
have estimated the total costs to a small
business associated with our
amendments to Form 8-K to be $112.61

Additionally, our proposed
amendments to Form 20-F would
incorporate Item 10 of Regulation S—-K.
Because only foreign private issuers file
Form 20-F we do not include the
impact on them in our analysis.

Finally, to further examine the
possible impact of the proposals on
small businesses, we sampled publicly
available information about 75 small
businesses. We searched the Dow Jones
Press Release Wire, for the period
January 1, 2001 to July 1, 2002 to review
any earnings announcements or
earnings releases by the 75 small
businesses. We found that 30 small
businesses had no earnings
announcements or releases available
over the period and the other 45
companies reported only GAAP
earnings. Accordingly, the cost impact
would be significantly less if the small
business does not use non-GAAP
financial measures since there would be
no reconciliation required.
Additionally, if the small business does
not issue earnings releases or
announcements there would be no filing
requirement on Form 8-K.

In sum, the proposals are expected to
result in minimal additional costs to all
subject companies, large or small.
Accordingly, we believe the proposals
should not have a significant economic
impact on a substantial number of small
entities.

We encourage written comments
regarding this certification. We solicit
comment as to whether the proposed
changes could have an effect that we
have not considered. We request that
commenters describe the nature of any
impact on small entities and provide
empirical data to support the extent of
the impact.

610ur $112 estimate is calculated by multiplying
four (the estimated number of Item 1.04 Forms 8—
K expected to be filed) by .5 (the estimated hourly
burden for each filing) and then multiplying that
total by $56 (the estimate cost per hour).

VII. Small Business Regulatory
Enforcement Fairness Act

For purposes of the Small Business
Regulatory Enforcement Fairness Act of
1996, a rule is “‘major” if it has resulted,
or is likely to result in:

* An annual effect on the economy of
$100 million or more;

* A major increase in costs or prices
for consumers or individual industries;
or

* Significant adverse effects on
competition, investment or innovation.

We request comment with regard to
our analysis. Commenters should
provide empirical data on (a) the annual
effect on the economy; (b) any increase
in costs or prices for consumers or
individual industries; and (c) any effect
on competition, investment or
innovation.

VIII. Statutory Basis

The proposed new Regulation G, new
Item 1.04 to Form 8-K and the
amendments to Item 6.01 of Form 8-K,
Item 10 of Regulation S-K, Item 10 of
Regulation S-B and Form 20-F are
being proposed pursuant to Sections
2(b), 6, 7, 8, 19(a), and 28 of the
Securities Act of 1933 as amended,
Sections 3, 4, 10, 12, 13, 15, 23 and 36
of the Securities Exchange Act of 1934,
as amended and Sections 3(a), 401 and
409 of the Sarbanes-Oxley Act.

List of Subjects
17 CFR Part 228

Reporting and recordkeeping
requirements, Securities, Small
businesses.

17 CFR Parts 229, 244 and 249

Reporting and recordkeeping
requirements, Securities.

Text of the Proposed Amendments

In accordance with the foregoing, the
Securities and Exchange Commission
proposes to amend Title 17, chapter I
of the Code of Federal Regulations as
follows:

PART 228—INTEGRATED
DISCLOSURE SYSTEM FOR SMALL
BUSINESS ISSUERS

1. The general authority citation for
Part 228 is revised to read as follows:

Authority: 15 U.S.C. 7261, 77e, 77f, 77g,
77h, 77j 77k, 77s, 77722, 772—3, 77aa(25),
77aa(26), 77ddd, 77eee, 77ggg, 77hhh, 77jjj,
77nnn, 77sss, 781, 78m, 78n, 780, 78u-5,
78w, 781l, 78mm, 80a—8, 80a—29, 80a—30, and
80b—11.

* * * * *

2. Amend § 228.10 by adding
paragraph (h) to read as follows:
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§228.10 (Item 10) General.
* * * * *

(h) Use of non-GAAP financial
measures in Commission filings. (1)
Whenever one or more non-GAAP
financial measures are included in a
filing with the Commission:

(i) The registrant must include the
following in the filing:

(A) A presentation with equal or
greater prominence of the most directly
comparable financial measure or
measures calculated and presented in
accordance with Generally Accepted
Accounting Principles (GAAP);

(B) A quantitative reconciliation (by
schedule or other clearly
understandable method) of the
differences between the non-GAAP
financial measure disclosed or released
with the financial measure or measures
calculated and presented in accordance
with GAAP identified in paragraph
(h)(1)(1)(A) of this section;

(C) A statement disclosing the
purposes for which the registrant’s
management uses the non-GAAP
financial measure; and

(D) A statement disclosing the reasons
why the registrant’s management
believes that presentation of the non-
GAAP financial measure provides
useful information to investors
regarding the registrant’s financial
condition and results of operations; and

(ii) A registrant must not:

(A) Present the non-GAAP financial
measure in a manner that would give it
greater authority or prominence than the
comparable GAAP financial measure or
measures;

(B) Exclude charges or liabilities that
required, or will require, cash
settlement, or would have required cash
settlement absent an ability to settle in
another manner, from non-GAAP
liquidity measures;

(C) Adjust a non-GAAP performance
measure to eliminate or smooth items
identified as non-recurring, infrequent
or unusual, when the nature of the
charge or gain is such that it is
reasonably likely to recur;

(D) Present non-GAAP financial
measures on the face of the registrant’s
financial statements prepared in
accordance with GAAP or in the
accompanying notes;

(E) Present non-GAAP financial
measures on the face of any pro forma
financial information required to be
disclosed by Article 11 of Regulation S—
X (17 CFR 210.11-01 through 210.11—
03);

(F) Use titles or descriptions of non-
GAAP financial measures that are the
same as, or confusingly similar, to titles
or descriptions used for GAAP
measures; or

(G) Present a non-GAAP per-share
measure; and

(iii) If the filing is not an annual
report on Form 10-KSB (17 CFR
249.310b), a registrant need not include
the information required by paragraphs
(h)(1)()(C) and (h)(1){)(D) of this
section if that information was included
in its most recent annual report on Form
10-KSB or a more recent filing,
provided that the required information
is updated to the extent necessary to
meet the requirements of paragraphs
(h)(1)(E)(C) and (h)(1){)(D) of this
section at the time of the registrant’s
current filing.

(2) For purposes of this paragraph (h),
a non-GAAP financial measure is a
numerical measure of a registrant’s
historical or future financial
performance, financial position or cash
flow that:

(i) Excludes amounts, or is subject to
adjustments that have the effect of
excluding amounts, that are included in
the comparable measure calculated and
presented in accordance with GAAP in
the statement of income, balance sheet
or statement of cash flows (or equivalent
statements) of the issuer; or

(ii) Includes amounts, or is subject to
adjustments that have the effect of
including amounts, that are excluded
from the comparable measure so
calculated and presented.

(3) For purposes of this paragraph (h),
“GAAP” refers to generally accepted
accounting principles in the United
States.

(4) For purposes of this paragraph (h),
non-GAAP financial measures exclude
operating and other financial measures
and ratios or measures calculated using
only:

(i) Financial measures calculated in
accordance with GAAP and;

(ii) Operating measures or other
measures that are not non-GAAP
financial measures.

PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933,
SECURITIES EXCHANGE ACT OF 1934
AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S—K

3. The general authority citation for
Part 229 is revised to read as follows:

Authority: 15 U.S.C. 7261, 77e, 77f, 77g,
77h, 77§, 77K, 77s, 772-2, 772—3, 77aa(25),
77aa(26), 77ddd, 77eee, 77ggg, 77hhh, 77iii,
77ijj, 77nnn, 77sss, 78¢, 781, 78j, 781, 78m,
78n, 780, 78u-5, 78w, 781I(d), 78mm, 79e,
79n, 79t, 80a—8, 80a—29, 80a—30, 80a—31(c),
80a—37, 80a—38(a) and 80b—11, unless
otherwise noted.

* * * * *

4. Amend § 229.10 by revising the
section heading and adding paragraph
(e) to read as follows:

§229.10 (ltem 10) General.

* * * *

(e) Use of non-GAAP financial
measures in Commission filings. (1)
Whenever one or more non-GAAP
financial measures are included in a
filing with the Commission:

(i) The registrant must include the
following in the filing:

(A) A presentation of the most
directly comparable financial measure
or measures calculated and presented in
accordance with Generally Accepted
Accounting Principles (GAAP);

(B) A quantitative reconciliation (by
schedule or other clearly
understandable method) of the
differences between the non-GAAP
financial measure disclosed with the
financial measure or measures
calculated and presented in accordance
with GAAP identified in paragraph
(e)(1)(1)(A) of this section;

(C) A statement disclosing the
purposes for which the registrant’s
management uses the non-GAAP
financial measure; and

(D) A statement disclosing the reasons
why the registrant’s management
believes that presentation of the non-
GAAP financial measure provides
useful information to investors
regarding the registrant’s financial
condition and results of operations; and

(ii) A registrant must not:

(A) Present the non-GAAP financial
measure in a manner that would give it
greater authority or prominence than the
comparable GAAP financial measure or
measures;

(B) Exclude charges or liabilities that
required, or will require, cash
settlement, or would have required cash
settlement absent an ability to settle in
another manner, from non-GAAP
liquidity measures;

(C) Adjust a non-GAAP performance
measure to eliminate or smooth items
identified as non-recurring, infrequent
or unusual, when the nature of the
charge or gain is such that it is
reasonably likely to recur;

(D) Present non-GAAP financial
measures on the face of the registrant’s
financial statements prepared in
accordance with GAAP or in the
accompanying notes;

(E) Present non-GAAP financial
measures on the face of any pro forma
financial information required to be
disclosed by Article 11 of Regulation S—
X (17 CFR 210.11-01 through 210.11-
03);

(F) Use titles or descriptions of non-
GAAP financial measures that are the
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same as, or confusingly similar to, titles
or descriptions used for GAAP financial
measures; or

(G) Present a non-GAAP per share
measure; and

(iii) If the filing is not an annual
report on Form 10-K or Form 20-F (17
CFR 249.220f), a registrant need not
include the information required by
paragraphs (e)(1)(i)(C) and (e)(1)(i)(D) of
this section if that information was
included in its most recent annual
report on Form 10-K or Form 20-F or
a more recent filing, provided that the
required information is updated to the
extent necessary to meet the
requirements of paragraphs (e)(1)(i)(C)
and (e)(1)(i)(D) of this section at the time
of the registrant’s current filing.

(2) For purposes of this paragraph (e),
a non-GAAP financial measure is a
numerical measure of a registrant’s
historical or future financial
performance, financial position or cash
flows that:

(i) Excludes amounts, or is subject to
adjustments that have the effect of
excluding amounts, that are included in
the comparable measure calculated and
presented in accordance with GAAP in
the statement of income, balance sheet
or statement of cash flows (or equivalent
statements) of the issuer; or

(ii) Includes amounts, or is subject to
adjustments that have the effect of
including amounts, that are excluded
from the comparable measure so
calculated and presented.

(3) For purposes of this paragraph (e),
“GAAP” refers to generally accepted
accounting principles in the United
States, except that in the case of foreign
private issuers whose primary financial
statements are prepared in accordance
with other generally accepted
accounting principles, references to
GAAP also include the principles under
which those primary financial
statements are prepared.

(4) For purposes of this paragraph (e),
non-GAAP financial measures exclude
operating and other financial measures
and ratios or measures calculated using
only:

(1) Financial measures calculated in
accordance with GAAP; and

(ii) Operating measures or other
measures that are not non-GAAP
financial measures.

(5) This paragraph (e) is not
applicable to investment companies
registered under Section 8 of the
Investment Company Act of 1940 (15
U.S.C. 80a—8).

Note to paragraph (e). A non-GAAP
financial measure that would otherwise be
prohibited by paragraph (e)(1)(ii) of this
section is permitted in a filing of a foreign
private issuer if:

1. The non-GAAP financial measure is
expressly permitted under the GAAP used in
the registrant’s primary financial statements
included in the filing with the Commission;
and

2. The non-GAAP financial measure is
included in the annual report prepared by
the registrant for use in the jurisdiction in
which it is domiciled, incorporated or
organized or for distribution to its security
holders.

5. Part 244 is added to read as follows:

PART 244—Regulation G

Sec.

244.100 General rules regarding disclosure
of non-GAAP financial measures.

244.101 Definitions.

244.102 No effect on antifraud liability.

Authority: 15 U.S.C. 7261, 78c, 78i, 78j,
78m, 780, 78w, 78mm, and 80a—29.

§244.100 General rules regarding
disclosure of non-GAAP financial
measures.

(a) Whenever a registrant, or person
acting on its behalf, publicly discloses
material information that includes a
non-GAAP financial measure, the
registrant must accompany that non-
GAAP financial measure with:

(1) A presentation of the most directly
comparable financial measure
calculated and presented in accordance
with Generally Accepted Accounting
Principles (GAAP); and

(2) A reconciliation (by schedule or
other clearly understandable method),
which shall be quantitative for historical
non-GAAP measures presented, and
quantitative, to the extent available
without unreasonable efforts, for
forward-looking information, of the
differences between the non-GAAP
financial measure disclosed or released
with the most comparable financial
measure or measures calculated and
presented in accordance with GAAP
identified in paragraph (a)(1)(i) of this
section; and

(b) A registrant, or a person acting on
its behalf, shall not make public a non-
GAAP financial measure that, taken
together with the information
accompanying that measure and any
other accompanying discussion of that
measure, contains an untrue statement
of a material fact or omits to state a
material fact necessary in order to make
the presentation of the non-GAAP
financial measure, in light of the
circumstances under which it is
presented, not misleading.

(c) This section shall not apply to a
disclosure of a non-GAAP financial
measure that is made by or on behalf of
a registrant that is a foreign private
issuer if the following conditions are
satisfied:

(1) The securities of the registrant are
listed or quoted on a securities exchange
or inter-dealer quotation system outside
the United States;

(2) The non-GAAP financial measure
and the most comparable GAAP
financial measure are not calculated and
presented in accordance with generally
accepted accounting principles in the
United States; and

(3) The disclosure is made by or on
behalf of the registrant outside the
United States, or is included in a
written communication that is released
by or on behalf of the registrant only
outside the United States.

Notes to § 244.100:

1. If a non-GAAP financial measure is
made public orally, telephonically, by
webcast or broadcast or by similar means, the
requirements of paragraphs (a)(1)(i) and
(a)(1)(ii) of this section will be satisfied if:

(i) The required information in those
paragraphs is provided on the registrant’s
Web site at the time the non-GAAP financial
measure is made public; and

(ii) The location of the Web site is made
public in the same presentation in which the
non-GAAP financial measure is made public.

2. The provisions of paragraph (c) of this
section shall apply notwithstanding the
existence of one or all of the following
circumstances:

(i) Foreign or U.S. journalists or other third
parties have access to the information, so
long as the information is disclosed or
released by or on behalf of the registrant only
outside the United States;

(ii) Following its release or disclosure, the
information appears on one or more web sites
maintained by the registrant, so long as the
web sites, taken together, are not available
exclusively to, or targeted at, persons located
in the United States; and/or

(iii) Following the disclosure or release of
the information outside the United States, the
information is included in a submission by
the registrant to the Commission made under
cover of a Form 6-K.

§244.101 Definitions.

This section defines certain terms as
used in Regulation G (§§ 244.100
through 244.102).

(a)(1) Non-GAAP financial measure. A
non-GAAP financial measure is a
numerical measure of a registrant’s
historical or future financial
performance, financial position or cash
flows that:

(i) Excludes amounts, or is subject to
adjustments that have the effect of
excluding amounts, that are included in
the comparable measure calculated and
presented in accordance with GAAP in
the statement of income, balance sheet
or statement of cash flows (or equivalent
statements) of the issuer; or

(ii) Includes amounts, or is subject to
adjustments that have the effect of
including amounts, that are excluded
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from the comparable measure so
calculated and presented.

(2) A non-GAAP financial measure
would not include operating and other
financial measures and ratios or
measures calculated using only:

(i) Financial measures calculated in
accordance with GAAP; and

(ii) Operating measures or other
measures that are not non-GAAP
financial measures.

(b) GAAP. GAAP refers to generally
accepted accounting principles in the
United States, except that in the case of
foreign private issuers whose primary
financial statements are prepared in
accordance with other generally
accepted accounting principles,
references to GAAP also include the
principles under which those primary
financial statements are prepared.

(c) Registrant. A registrant subject to
this regulation is one that has a class of
securities registered under Section 12 of
the Securities Exchange Act of 1934 (15
U.S.C. 781}, or is required to file reports
under Section 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 780(d)),
excluding any investment company
registered under Section 8 of the
Investment Company Act of 1940 (15
U.S.C. 80a-8).

(d) United States. United States
means the United States of America, its
territories and possessions, any State of
the United States, and the District of
Columbia.

§244.102 No effect on antifraud liability.

Nothing in this Regulation G
(§§244.100 through 244.102) shall affect
any person’s liability, and a person’s
compliance or non-compliance with this
Regulation G shall not affect any
person’s liability, under Section 10(b)
(15 U.S.C. 78j(b)) of the Securities
Exchange Act of 1934 or § 240.10b-5 of
this chapter.

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

7. The authority citation for part 249
continues to read in part as follows:

Authority: 15 U.S.C. 78a, et seq., unless
otherwise noted.

* * * * *

8. Amend Form 8K (referenced in
§249.308 as proposed in Release No.
33-8106, 67 FR 42913) by adding Item
1.04 and revising Item 6.01 of Section 1.

Note.— The text of Form 8-K does not, and

this amendment will not, appear in the Code
of Federal Regulations.

Form 8-K—Current Report

Pursuant to Section 13 or 15(d) of the
Securities Exchange Act of 1934

* * * * *

Section 1—Registrant’s Business Operations
* * * * *

Item 1.04. Results of Operations and
Financial Condition

(a) If a registrant, or any person acting on
its behalf, makes any public announcement
or release (including any update of an earlier
announcement or release) disclosing material
non-public information regarding the
registrant’s results of operations or financial
condition for a completed quarterly or annual
fiscal period, the registrant shall briefly
identify the announcement or release and file
the text of that announcement or release as
an exhibit;

(b) A filing under this Item shall not be
required in the case of disclosure of material
non-public information that is disclosed
orally, telephonically, webcast, or by similar
means if:

(1) The information is provided as part of
a presentation that initially occurs within 48
hours of a related, written announcement or
release that is filed on Form 8—-K pursuant to
this Item 1.04;

(2) The presentation is accessible to the
public by dial-in conference call, webcast or
similar technology;

(3) The financial and other statistical
information contained in the presentation is
provided on the registrant’s Web site,
together with any information that would be
required under § 244.100 of Regulation G;
and

(4) The presentation was announced by a
widely disseminated press release, that
included instructions as to when and how to
access the presentation and the location on
the registrant’s Web site where the
information would be available.

(c) Forward-looking information, as
defined by Section 21E of the Securities
Exchange Act of 1934, included in an
announcement or release that would
otherwise be required to be filed pursuant to
paragraph (a) of this Item, may instead be
identified specifically and furnished under
Item 6.01 in the same Form 8-K that contains
the historical information filed pursuant to
Item 1.04.

Instructions

1. The filing requirement under this Item
1.04 is triggered by the disclosure of material
non-public information regarding a
completed fiscal year or quarter. Release of
additional or updated material non-public
information regarding a completed fiscal year
or quarter would trigger an additional Item
1.04 filing requirement.

2. Issuers that make earnings
announcements or other disclosures of
material non-public information regarding a
completed fiscal year or quarter in an interim
or annual report to shareholders, are
permitted to specify which portion of the
report contains the information required to
be filed under Item 1.04.

3. This Item 1.04 does not apply in the case
of a disclosure of material non-public
information that is made in a quarterly report
filed with the Commission on Form 10-Q (or
10—-QSB) or an annual report filed with the
Commission on Form 10-K (or 10-KSB).

* * * * *

Item 6.01. Regulation FD Disclosure and
Forward Looking Information.

Unless filed under Item 7.01 or Item 1.04,
report under this item only information that
the registrant elects to disclose through Form
8-K pursuant to Regulation FD (§§ 243.100—
243.103 of this chapter) or forward-looking
information that is required to be filed under
Item 1.04 of this form.

* * * * *

9. By amending Form 20-F (referenced in
§ 249.220) by removing in General
Instruction C.(e) the words “performance and
the Commission’s policy on securities
ratings” and adding, in their place, the words
“performance, the Commission’s policy on
securities ratings and the Commission’s
policy on use of non-GAAP financial
measures in Commission filings”.

Dated: November 4, 2002.
By the Commission.
Jill M. Peterson,
Assistant Secretary.
[FR Doc. 02—28603 Filed 11-12—02; 8:45 am]
BILLING CODE 8010-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52
[SC-041, 046—200211(b); FRL—7406-8]

Approval and Promulgation of
Implementation Plans; South Carolina;
Adoption of Revision Governing
Credible Evidence and Removal of
Standard 3

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
a revision to the State Implementation
Plan (SIP) submitted on October 7, 2002,
by the State of South Carolina,
Department of Health and
Environmental Control (Department).
This revision consisted of an addition to
Regulation 61-62.1, Definitions and
General Requirements, entitled “Section
V—Credible Evidence.” The submission
of Section V—Credible Evidence by
South Carolina is to meet the
requirements for credible evidence set
forth in EPA’s May 23, 1994, SIP call
letter. EPA is also proposes to approve

a correction to the SIP regarding
removal of Standard 3 “Emissions from
Incinerators” from the SIP as requested
by the State of South Carolina. In the
Final Rules Section of this Federal
Register, the EPA is approving the
State’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
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approval is set forth in the direct final
rule. If no significant, material, and
adverse comments are received in
response to this rule, no further activity
is contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this rule.
The EPA will not institute a second
comment period on this document. Any
parties interested in commenting on this
document should do so at this time.
DATES: Written comments must be
received on or before December 13,
2002.

ADDRESSES: Written comments should
be addressed to: Sean Lakeman, EPA
Region 4, Air Planning Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303-8960.

Copies of the State submittal is
available at the following addresses for
inspection during normal business
hours:

Environmental Protection Agency,
Region 4, Air Planning Branch, 61
Forsyth Street, SW., Atlanta, Georgia
30303—-8960. Sean Lakeman, 404/562—
9043.

South Carolina Department of Health
and Environmental Control, 2600 Bull
Street, Columbia, South Carolina
29201-1708.

FOR FURTHER INFORMATION CONTACT:

Sean Lakeman at 404/562-9043, or by

electronic mail at

lakeman.sean@epa.gov.

SUPPLEMENTARY INFORMATION: For

additional information see the direct

final rule which is published in the

Rules Section of this Federal Register.
Dated: November 1, 2002.

A. Stanley Meiburg,

Acting Regional Administrator, Region 4.

[FR Doc. 02—28699 Filed 11-12—02; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 81

[DC039-2028; MD073-3091; VA090-5060;
FRL-7407-6]

Designation of Areas for Air Quality
Purposes; District of Columbia,
Maryland, Virginia; Metropolitan
Washington, DC Ozone Nonattainment
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to issue a
finding that the Metropolitan

Washington, DC serious ozone
nonattainment area (hereinafter referred
to as the Washington area) has failed to
attain the one-hour ozone National
Ambient Air Quality Standard (NAAQS)
by November 15, 1999, the date set forth
in the Clean Air Act (CAA or Act) for
serious nonattainment areas. If EPA
takes final action to issue this proposed
finding of nonattainment, the area
would be reclassified as a severe ozone
nonattainment area. EPA is proposing to
set the dates by which the District of
Columbia, the State of Maryland and the
Commonwealth of Virginia each must
submit revisions to its State
Implementation Plan (SIP) that adopt
the severe area requirements. Finally,
EPA is proposing to adjust the dates by
which the area must achieve a nine (9)
percent reduction in ozone precursor
emissions to meet the 2002 rate-of-
progress requirement and adjust
contingency measure requirements as
this relates to the 2002 rate-of-progress
requirement.

DATES: Written comments must be
received on or before December 13,
2002.

ADDRESSES: Written comments may be
mailed to Walter K. Wilkie, Deputy
Branch Chief, Air Quality Planning and
Information Services Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

FOR FURTHER INFORMATION CONTACT:
Christopher Cripps, (215) 814-2179, or
by e-mail at
Cripps.Christopher@epa.gov. Please
note that while questions may be posed
via telephone and e-mail, formal
comments must be submitted in writing,
as indicated in the ADDRESSES section of
this document.

SUPPLEMENTARY INFORMATION: The use of
“we,” “us,” or “our” in this document
refers to EPA.

Table of Contents

I. What Action Are We Proposing?

II. What Are the National Ambient Air
Quality Standards?

III. What Is the NAAQS for Ozone?

IV. What Is the Washington Ozone
Nonattainment Area?

V. Why Is the Washington Area Currently
Classified as a Serious Nonattainment
Area?

VI. Why Are We Proposing to Reclassify the
Washington Area?

A. What Are the Clean Air Act
Requirements for Attainment Findings?

B. What Is the Applicable Ozone Season
Air Quality Data for the Washington
Area?

VII. Why Did EPA Defer Making a Finding of
Nonattainment Regarding the
Washington Area’s Attainment Status
Beyond the Time Frame Prescribed by
the CAA?

VIIL Has Air Quality Improved in the
Washington Area in Recent Years?

IX. What Actions Has the District, Maryland
and Virginia Taken to Improve Air
Quality in the Washington Area?

X. If We Finalize Our Proposed Rulemaking
Reclassifying the Washington Area, What
Would Be the Area’s New Classification?

XI. What Progress Has the Washington, DC
Area Made Towards Planning to Attain
the Ozone NAAQS by 20057

XII. What Would a Reclassification Mean for
the Washington Area?

XIII. What Are the Transportation Conformity
Implications of Reclassification?

XIV. How Does the Recent Release of
MOBILES6 Interact With Reclassification?
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MOBILES6 and the Attainment Year
Motor Vehicle Emissions Budgets

B. What Is the Relationship Between
MOBILE6 and the Post-1999 Rate-of-
Progress Requirement
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Severe, What Would its New Schedule
be?

A. What Would the Attainment Date be?

B. When Are the Required SIP Revisions
Due?

C. What Will Be the Rate-of-Progress and
Contingency Measure Schedules?

XVI. What Is the Impact of Reclassification
on Title V Operating Permit Programs?

XVII. What Are the Relevant Policy and
Guidance Documents?

XVIII. Administrative Requirements

I. What Action Are We Proposing?

We are proposing to find that the
Washington area has failed to attain the
one-hour ozone NAAQS by the
November 15, 1999, attainment deadline
prescribed under the CAA for serious
ozone nonattainment areas. EPA’s
authority to make this finding is
discussed under section 181(b)(2) of the
CAA. Section 181(b)(2) explains the
process for determining whether an area
has attained the one-hour ozone
standard and reclassification of the area
if necessary. If we issue a final finding
of failure to attain, the Washington area
will be reclassified by operation of law
from serious nonattainment to severe
nonattainment.

II. What Are the National Ambient Air
Quality Standards?

Since the CAA’s inception in 1970,
EPA has set NAAQS for six common
pollutants: carbon monoxide, lead,
nitrogen dioxide, ozone, particulate
matter, and sulfur dioxide. For most of
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these common air pollutants, there are
two types of pollution limits referred to
as the primary and secondary
standards.? The primary standard is
based on health effects; the secondary
standard is based on environmental
effects such as damage to property,
plants, and visibility. The CAA requires
these standards to be set at levels that

protect public health and welfare with
an adequate margin of safety. These
standards present state and local
governments with the air quality levels
they must meet to achieve clean air.
Also, these standards allow the
American people to assess whether the

air quality in their communities is
healthful.

III. What Is the NAAQS for Ozone?

The NAAQS for ozone is currently
expressed in two forms which are
referred to as the one-hour and eight-
hour standards. Table 1 summarizes the
ozone standards.

TABLE 1.—SUMMARY OF OZONE STANDARDS

Standard and type

Value (parts per

Method of compliance

million)
1-hour—Primary and secondary .............. 0.12 | Must not be exceeded, on average, more than one day per year over any 3-year
period.
8-hour—Primary and secondary .............. 0.08 | The 3-year average of the annual fourth-highest maxima 8-hour average ozone

concentrations measured at each monitor within an area.

The 1-hour ozone standard of 0.12
parts per million (ppm) has existed
since 1979. On July 18, 1997, EPA
adopted the 8-hour ozone standard,
which was intended to replace the one-
hour standard in areas that were
attaining the one-hour standard, (62 FR
38856).2 The one-hour ozone standard
continues to apply to all areas,
notwithstanding promulgation of the 8-
hour standard (40 CFR 50.9(b)). Both
standards are codified at 40 CFR part 50.
This document addresses the
classification of the Washington area
relative to only the one-hour ozone
standard.

IV. What Is the Washington Ozone
Nonattainment Area?

The Washington area consists of the
District of Columbia (the District), a
Northern Virginia portion (Arlington,
Fairfax, Loudoun, Prince William and

Stafford Counties and the cities of
Alexandria, Falls Church, Fairfax,
Manassas, and Manassas Park), and
Calvert, Charles, Frederick,
Montgomery, and Prince George’s
Counties in Maryland.

V. Why Is the Washington Area
Currently Classified as a Serious
Nonattainment Area?

Under section 107(d)(1)(C) of the
CAA, each ozone area designated
nonattainment for the one-hour
standard prior to enactment of the 1990
CAA amendments, such as the
Washington area, was designated
nonattainment by operation of law upon
enactment of the amendments. Under
section 181(a) of the Act, each ozone
area designated nonattainment under
section 107(d) was also classified by
operation of law as “marginal,”
“moderate,” “‘serious,” ‘‘severe,” or

“extreme,” depending on the severity of
the area’s air quality problem. The
design value for an area, which
characterizes the severity of the air
quality problem, is represented by the
highest design value at any individual
ozone monitoring site (i.e., the highest
of the fourth highest one-hour daily
maximum monitored ozone levels in a
given three-year period with complete
monitoring data). Table 2 provides the
design value ranges for each
nonattainment classification. Ozone
nonattainment areas with design values
between 0.160 and 0.180 ppm, such as
the Washington area (which had a
design value of 0.165 ppm in 1989),
were classified as serious. These
nonattainment designations and
classifications were codified in 40 CFR
part 81 (see 56 FR 56694, November 6,
1991).

TABLE 2.—OZONE NONATTAINMENT CLASSIFICATIONS

Area classification

Design value (ppm)

Attainment date

Marginal

MOAEIALE .....vvveiiieeeciie e e

Serious
Severe
Extreme

0.121 up to 0.138
0.138 up to 0.160
0.160 up to 0.180
0.180 up to 0.280 ..
0.280 and above

November 15, 1993.
November 15, 1996.
November 15, 1999.
November 15, 2005.
November 15, 2010.

In addition, states containing areas
that were classified as serious
nonattainment were required to submit
SIP revisions to provide for certain
controls, to show progress toward
attainment, and to provide for
attainment as expeditiously as

1EPA has established only a primary standard for
carbon monoxide.

2EPA revoked the one-hour standard in areas that
were attaining the standard on June 5, 1998 (63 FR
31051). However, on May 14, 1999, the U.S. Court
of Appeals for the District of Columbia Circuit ruled
that the 8-hour ozone standard could not be

practicable, but not later than November
15, 1999. Serious area SIP requirements

are found primarily in section 182(c) of

the CAA.

enforced by EPA. Although the Court of Appeals
determined that the 8-hour standard could not be
enforced, it did not vacate the standard. hence, the
8-hour standard remained in effect. While
appealing this decision to the United States
Supreme Court, EPA reinstated the one-hour
standard in areas where it had been revoked. (See

VI. Why Are We Proposing To
Reclassify the Washington Area?

A. What Are the Clean Air Act
Requirements for Attainment Findings?

Regarding reclassification for failure
to attain, section 181(b)(2)(A) of the Act

65 FR 45181, dated July 20, 2000). On February 27,
2001, the Supreme Court upheld the 8-hour
standard and instructed EPA to develop an
implementation plan for the 8-hour standard that is
consistent with the Supreme Court’s opinion.
Whitman v. American Trucking Assoc. Inc., 531
U.S. 457 (2001).
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provides that: Within six months
following the applicable attainment date
(including any extension thereof) for an
ozone nonattainment area, the
Administrator shall determine, based on
the area’s design value (as of the
attainment date) whether the area
attained the standard by that date.
Except for any Severe or Extreme area,
any area that the Administrator finds
have not attained the standard by that
date shall be reclassified by operation of
law in accordance with table 1 of
subsection (a) to the higher of—

(i) The next higher classification for
the area, or

(ii) The classification applicable to the
area’s design value as determined at the
time of the notice required under
subparagraph (B).

No area shall be reclassified as
Extreme under clause (ii).

Furthermore, section 181(b)(2)(B) of
the Act provides that:

The Administrator shall publish a notice in
the Federal Register no later than six months
following the attainment date, identifying
each area that the Administrator has
determined under subparagraph (A) as
having failed to attain and identifying the
reclassification, if any, described under
subparagraph (A).

Therefore, under CAA section
181(b)(2)(A), we must determine within
six months of the applicable attainment
date whether an ozone nonattainment
area has attained the 1-hour ozone
standard. If we find that a serious area

has not attained the standard and does
not qualify for an extension, it is
reclassified by operation of law to
severe.3 CAA section 181(b)(2)(A)
requires us to base our determination of
attainment or finding of failure to attain
on the area’s design value as of its
applicable attainment date, which for
the Washington nonattainment area is
November 15, 1999.

The 1-hour ozone NAAQS is 0.12
ppm not to be exceeded on average
more than one day per year over any
three year period. 40 CFR 50.9 and
Appendix H. Under our policies, we
determine if an area has attained the
one-hour standard by calculating, at
each monitor, the average number of
days over the standard per year during
the preceding three year period.* See 40
CFR part 50, Appendix H.

If an area has at least one monitor
recording four or more exceedances
during a 3-year period, then the average
number of exceedance days per year
exceeds one, and the area has not
attained the standard.

Conversely, if an area has all monitors
with an average number of exceedance
days per year less than or equal to one,
only then has the area attained the
standard.

For this proposal, we have based our
determination of whether the
Washington nonattainment area attained
the 1-hour ozone standard by November
15, 1999, on both the area’s design value
and the average number of exceedance

days per year during the 1997 to 1999
period.

The effect of a reclassification to
severe on the Washington
nonattainment area is to set a new
attainment deadline for the area of
November 15, 2005, and to require the
State to submit a SIP revision that meets
the CAA’s requirements for severe
ozone nonattainment areas. See CAA
sections 181(a) and 182(i). Under
section 182(i), we may set the submittal
deadlines for these new planning
requirements.

B. What Is the Applicable Ozone Season
Air Quality Data for the Washington
Area?

Table 3 lists the average number of
days when ambient ozone
concentrations exceeded the one-hour
ozone standard at each monitoring site
in the Washington area for the period
1997-1999. The ozone design value for
each monitor is also listed for the same
period. A complete listing of the ozone
exceedances for each monitoring site, as
well as EPA’s calculations of the design
values, can be found in the docket file
for this action. The data in Table 3 show
that, for 1997-1999, many monitoring
sites in the Washington area averaged
more than one exceedance day per year.
Therefore, pursuant to section
181(b)(2)(B) of the CAA, we propose to
find that the Washington area did not
attain the one-hour standard by the
November 15, 1999, deadline.

TABLE 3.—AIR QUALITY DATA FOR THE WASHINGTON AREA (1997-1999)

Average
Number of
Number of number of . :
Site Monitor ID days over expected days expected S'Ite design
standard over exceedances value (ppm)
standard (Note 1)

Tacoma School, Washington, DC ..........cccoceeieiiiieiiiiieenns 110010025-1 1 1.0 0.3 0.117
River Terrace, Washington, DC ..........cccccceveviieeviieeeviineens 110010041-1 3 3.0 1.0 0.120
McMillan Reservoir, Washington, DC ...........cccccceeiienneennen. 110010043-1 4 4.0 13 0.128
Calvert CO, MD ....occeiiiiiiiieiee e 240090010-1 0 0.0 0.0 0.115
Southern Maryland, Charles Co, MD .......cccccovevveeviireeiennnn, 240170010-1 4 4.1 14 0.125
Frederick Co, MD (NOte D) ....cccooviiiiiiiiiiiiiceceee e 240210037-1 2 3.0 15 0.114
Rockville, Montgomery Co, MD .......cccccoviieiiiiieiiiiee e 240313001-1 2 2.0 0.7 0.118
Greenbelt, Prince Georges Co, MD (NoOte C) .......cccvveeunenn. 240330002-1 12 12.7 4.2 0.132
Suitland-Silver Hill, Prince Georges Co, MD ............ccceueee.. 240338001-1 6 6.2 2.1 0.126
Arlington Co, VA .. 510130020-1 4 4.3 14 0.126
Chantilly, Fairfax Co, VA ..o 510590005-1 2 2.1 0.7 0.118
Mount Vernon, Fairfax Co, VA ..o 510590018-1 3 3.2 11 0.124
Franconia, Fairfax Co, VA (Note b) ... 510590030-1 1 1.0 0.5 0.118
Seven Corners, Fairfax Co, VA ......... 510591004-1 3 3.0 1.0 0.124
McLean, Fairfax Co, VA .......ccceveeneen. 510595001-1 1 1.0 0.3 0.114
Ashburn, Loudoun Co, VA (Note b) ..... 511071005-1 0 0.0 0.0 0.116
Long Park, Prince William Co, VA .......cccooiiiiiiiiiiience, 511530009-1 1 1.2 0.4 0.115

31f an area does not have the clean data necessary
to show attainment of the 1-hour standard but does
have clean air in the year immediately preceding
the attainment date and the states comprising the
area have fully implemented its applicable SIP, the
States may apply to us, under CAA section
181(a)(5), for a one-year extension of the attainment
date. We do not discuss this provision further in

this proposal because the Washington area did not
have the requisite clean air data.

4 See generally 57 FR 13506, April 16, 1992, and
Memorandum from D. Kent Berry, Acting Director,
Air Quality Management Division, EPA, to Regional
Air Office Directors; “Procedures for Processing
Bump Ups and Extensions for Marginal Ozone

Nonattainment Areas,” dated February 3, 1994.
While explicitly applicable only to marginal areas,
the general procedures for evaluating attainment in
this memorandum apply regardless of the initial
classification of an area because all findings of
attainment are made pursuant to the same Clean Air
Act requirements in section 181(b)(2).
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TABLE 3.—AIR QUALITY DATA FOR THE WASHINGTON AREA (1997-1999)—Continued

Average
Number of
Number of number of . :
Site Monitor ID days over expe%t\%jr days expected \i{}ﬁed(es%?)
standard exceedances pp
standard (Note 1)
Widewater, Stafford Co, VA ..o 511790001-1 3 3.0 1.0 0.124
Alexandria City, VA ... 515100009-1 2 2.1 0.7 0.123

a. A violation occurs when the number of expected exceedances is greater than 3.1 over a 3-year (rolling) period (or a 3-year (rolling) average
greater than 1.04). The statistical term “expected exceedances” is an arithmetic average explained at 40 CFR part 50, Appendix H.

b. New monitoring site with only two years (1998 and 1999) of data for the 1997 to 1999 period.

¢. Monitor represents the 1997-1999 design value for the Washington area.

Raw data source: U.S. EPA Aerometric Information Retrieval System (AIRS) database.

Several monitors recorded more than
two or more exceedances in 1999. These
included the McMillan Reservoir
monitor in the District, the Southern
Maryland, and Greenbelt monitors in
Maryland and the Arlington County
monitor in Virginia.

VII. Why Did EPA Defer Making a
Finding of Nonattainment Regarding
the Washington Area’s Attainment
Status Beyond the Time Frame
Prescribed by the CAA?

For some time, EPA has recognized
that pollutant transport can impair an
area’s ability to meet air quality
standards by the date prescribed in the
Act. In March 1995 a collaborative,
Federal-state process to assess the ozone
transport problem began. Through a
two-year effort known as the Ozone
Transport Assessment Group (OTAG),
EPA worked in partnership with the 37
easternmost states and the District of
Columbia, industry representatives,
academia, and environmental groups to
develop recommended strategies to
address transport of ozone and ozone-
forming pollutants across state
boundaries.

On November 7, 1997, EPA acted on
OTAG’s recommendations and issued a
proposal (the proposed oxides of
nitrogen (NOx) SIP call, 62 FR 60318)
requiring 22 states and the District of
Columbia to submit state plans
addressing the regional transport of
ozone. These SIP revisions will decrease
the transport of ozone across state
boundaries in the eastern half of the
United States by reducing emissions of
NOx (a precursor to ozone formation).
EPA took final action on the NOx SIP
call on October 27, 1998 (63 FR 57356).
EPA expects the final NOx SIP call will
assist many areas in attaining the 1-hour
ozone standard.

On July 16, 1998, in consideration of
these factors and the realization that
many areas were unable to meet the
CAA-mandated attainment dates due to
transport, EPA’s then Acting Assistant
Administrator, Richard Wilson, EPA

issued an attainment date extension
policy.5 Under this policy, the
attainment date for an area may be
extended provided that the following
criteria are met: (1) The area is
identified as a downwind area affected
by transport from either an upwind area
in the same state with a later attainment
date, or an upwind area in another state
that significantly contributes to
downwind nonattainment (by “affected
by transport,” EPA means an area whose
air quality is affected by transport from
an upwind area to a degree that affects
the area’s ability to attain); (2) an
approvable attainment demonstration is
submitted along with any necessary,
adopted local measures and with an
attainment date that shows that the area
will attain the 1-hour standard no later
than the date that the reductions are
expected from upwind areas under the
final NOx SIP call and/or the statutory
attainment date for upwind
nonattainment areas, i.e., assuming the
boundary conditions reflect those
upwind reductions; (3) the area has
adopted all applicable local measures
required under the area’s current
classification and any additional
measures necessary to demonstrate
attainment, assuming the reductions
occur as required in the upwind areas;
and (4) the area provides it will
implement all adopted measures as
expeditiously as practicable but no later
than the date by which the upwind
reductions needed for attainment will
be achieved (64 FR 14441, March 25,
1999).

EPA contemplated that when it acted
to approve such an area’s attainment
demonstration and attainment date
extension, it would, as necessary,
extend that area’s attainment date to a
date appropriate for that area in light of
the schedule for achieving the necessary
upwind reductions. As a result, the area
would no longer be subject to
reclassification or “bump-up” for failure

5Memorandum, ‘“Extension of Attainment Dates
for Downwind Transport Areas,” issued July 16,
1998.

to attain by its original attainment date
under section 181(b)(2).

The State of Maryland, the
Commonwealth of Virginia and the
District of Columbia each submitted a
request for such an extension of the
attainment date for the Washington
nonattainment area. In a January 3, 2001
(66 FR 586), final rule, EPA approved
these requests along with attainment
demonstration SIP revisions. The Sierra
Club and its local chapters filed a
petition for review in the United States
Courts of Appeals for the appropriate
circuits.® The petitions were
consolidated in the United States Courts
of Appeals for the District of Columbia
Circuit.

On July 2, 2002, the United States
Courts of Appeals for the District of
Columbia Circuit (the Court) issued its
ruling that vacated our January 3, 2001,
final rule. With respect to the
attainment date extension, the Court
found that the plain language of Clean
Air Act “sets a deadline without an
exception for setbacks owing to ozone
transport.” The Court said that the EPA
was without authority to extend the
Washington, DC area’s attainment
deadline unless it also ordered the area
to be reclassified as a “severe’ area.

Because we can no longer grant the
Washington area an attainment date
extension using the July 16, 1998,
policy, we must determine whether the
Washington area will be reclassified by
operation of law to severe if we issue a
final action finding that the area failed
to attain.

VIIIL. Has Air Quality Improved in the
Washington Area in Recent Years?

The air quality in the Washington area
has improved significantly since the
area was designated nonattainment
following enactment of the 1990 CAA
amendments, when the area’s (1987—
1989) ozone design value was 0.165

6 The District of Columbia lies within the
jurisdiction of the District of Columbia Circuit and
Maryland and Virginia lie within the Fourth
Circuit.
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ppm. The most recent (i.e., 1999-2001)
area-wide ozone data shows a
continuing downward trend in the
numbers of violations and ozone design

values. The area now has only three
monitors violating the standard, and of
these, the maximum number of
violations is 2.0 at the Greenbelt

monitor in Maryland. The current
design value is 0.130 ppm. The 1987—
1989, 1997-1999 and 1999-2001 data
are summarized in Table 4.

TABLE 4—AIR QUALITY DATA SUMMARY FOR 1987 1O 1989, 1997 TO 1999 AND 1999 TO 2001

1987 to 1989 1997 to 1999 Average

number

of

ex- 4

. . Average Average ecte

Site Monitor 1D numbe? of Design numbe(FJ of Design | 1999102001 eF;ceed-

expected value expected value ances
exceedances exceedances —

Design

value
West End, Washington, DC (Note a) ........ 110010017-1 1.8 0.120 N.D. N.D. N.D. N.D.
Tacoma School, Washington, DC ............. 110010025-1 5.0 0.165 0.3 0.117 1.0 0.117
River Terrace, Washington, DC ................. 110010041-1 N.D. N.D. 1.0 0.120 0.3 0.120
McMillan Reservoir, Washington, DC ........ 110010043-1 N.D. N.D. 1.3 0.128 1.6 0.125
Calvert Co, MD ..., 240090010-1 N.D. N.D. 0.0 0.115 0.0 0.112
Southern Maryland, Charles Co, MD ........ 240170010-1 5.0 0.145 1.4 0.125 0.7 0.121
Frederick Co, MD (Note b) ......cccocevveneenn. 240210037-1 N.D. N.D. 1.5 0.114 0.4 0.114
Rockville, Montgomery Co, MD ..... 240313001-1 5.3 0.140 0.7 0.118 0.3 0.113
Greenbelt, Prince Georges Co, MD .. 240330002-1 6.8 0.157 4.2 0.132 2.1 0.130

Suitland-Silver Hill, Prince Georges Co,

MD o 240338001-1 7.6 0.163 2.1 0.126 1.4 0.126
Arlington Co, VA ...cccoeiiiieivieeee, 510130020-1 54 0.145 1.4 0.126 0.7 0.122
Chantilly, Fairfax Co, VA (Note c) . 510590005-1 N.D. N.D. 0.7 0.118 0.0 0.113
Mount Vernon, Fairfax Co, VA ...... 510590018-1 8.1 0.162 11 0.124 0.8 0.121
Franconia, Fairfax Co, VA (Note b) 510590030-1 N.D. N.D. 0.5 0.118 0.3 0.117
Seven Corners, Fairfax Co, VA (Note d) ... | 510591004-1 8.0 0.155 1.0 0.124 0.5 0.111
McLean, Fairfax Co, VA .....ccccccviiiiiieneeenn. 510595001-1 7.1 0.144 0.3 0.114 0.7 0.115
Ashburn, Loudoun Co, VA (Note b) 511071005-1 N.D. N.D. 0.0 0.116 0.0 0.106
Long Park, Prince William Co, VA (Note c) | 511530009-1 N.D. N.D. 0.4 0.115 0.0 0.108
Widewater, Stafford Co, VA (Note c) ........ 511790001-1 N.D. N.D. 1.0 0.124 0.3 0.106
Alexandria City, VA ......cccciiiiieiiiieeenieeee 515100009-1 1.7 0.130 0.7 0.123 0.3 0.117
Fairfax City, VA (Note a) 516000005-1 6.1 0.146 N.D. N.D. N.D N.D.

Notes:
N.D. denotes no data.
a. Discontinued Monitoring site.

b. New Monitoring site with only two years (1998 and 1999) of data for the 1997 to 1999 period and three years of data for 1999 to 2001.
c. New Monitoring Site with three years of data for 1997 to 1999 and all later periods.

d. Also known as the “Lewinsville” site.

IX. What Actions Has the District,
Maryland and Virginia Taken To
Improve Air Quality in the Washington
Area?

EPA has approved, and the District,
Maryland and Virginia have
implemented, VOC emission reductions
as part of the State’s 15 Percent Rate-of-
Progress Plan, and VOC and NOx
emission reductions as part of the Post-
1996 Rate-of-Progress Plan. The area has
already opted into the Federal
reformulated gasoline program. For an
extensive summary of these plans and
the measures currently in place or
scheduled for future implementation
refer to the preambles of our December
16, 1999 (64 FR at 70471-70474), and
January 3, 2001 (66 FR at 589-590),
Federal Register publications. In
addition, since the January 3, 2001, final
rule, the District and Virginia have
adopted rules to implement the NOx SIP
call with implementation in 2003 and
2004, respectively. Virginia submitted

its rule on June 25, 2002.7 See 67 FR
48032, July 23, 2002. We approved the
District’s rule on November 1, 2001, (66
FR 55099).

X. If We Finalize Our Proposed
Rulemaking Reclassifying the
Washington Area, What Would Be the
Area’s New Classification?

As stated previously, section
181(b)(2)(A) of the Act requires that,
when an area is reclassified for failure
to attain, its reclassification must be the
higher of the next higher classification
or the classification applicable to the
area’s ozone design value at the time the
notice of reclassification is published in
the Federal Register. However, no area

7 This June 25, 2002, submittal was to set
statewide requirements on electric generating
utilities. Virginia has already adopted two SIP
revisions that effectively impose a 0.15 pounds of
NOx per million BTU heat input on emissions units
at two electric generating facilities in the
Washington area. On December 14, 2000 (65 FR
78100), EPA approved these two SIP revisions.

can be reclassified as extreme based
upon its design value. The official
design value of the Washington area
based on quality-assured ozone
monitoring data from 1997-1999 is
0.132 ppm. The classification
corresponding to this value is
“marginal” nonattainment. By contrast,
the next higher classification for the
Washington area is “severe”
nonattainment. Because ‘“‘severe” is a
higher nonattainment classification than
“marginal,” under the statutory scheme,
the area would be reclassified to severe
nonattainment. Refer to Table 3 above.

XI. What Progress Has the Washington,
DC Area Made Towards Planning To
Attain the Ozone NAAQS by 20057

In April 1998, the District, Maryland
and Virginia each submitted modeling
and a weight of evidence demonstration
setting local overall emissions budgets
when combined with boundary
conditions consistent with the NOx SIP
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call to demonstrate attainment of the 1-
hour ozone NAAQS. While the air
quality modeling analysis considered
projected local emissions levels that
were expected to occur by 1999, the
calendar year itself is not an input to the
air quality model. The air quality model
responds only to the meteorology
(temperature, wind patterns, etc.) of the
selected episode, the ozone and
precursor levels at the boundaries of the
grid of the area being modeled and the
overall change in local emissions levels
in the local area. During February 2000,
the States submitted SIP revisions that
demonstrated that the local overall
emissions budgets set by the air quality
modeling demonstration could be
achieved in 2005 with a combination of
Federally promulgated national
measures and local measures in the
approved SIPs. (For a discussion of
these measures and their status as of
January 3, 2001, see 66 FR at 589-590,
January 3, 2001.)

XII. What Would a Reclassification
Mean for the Washington Area?

If reclassified, the Washington area
would need to attain the one-hour ozone
NAAQS as expeditiously as practicable,
but no later than November 15, 2005.
The District, Maryland and Virginia
would also need to submit SIP revisions
addressing all the severe area
requirements for the one-hour standard
specified in sections 182(a) through
182(d) of the Act. The SIP requirements
for severe ozone nonattainment areas
include, but are not limited to, the
following:

(1) Attainment demonstration for
2005 and rate-of-progress
demonstrations for 2002 and 2005
including adequate on-road mobile
emissions budgets for transportation
conformity purposes.

(2) A 25 ton-per-year major stationary
source threshold for volatile organic
compounds and nitrogen oxides.

(3) More stringent new source review
requirements.

(4) Enforceable transportation control
strategies and measures to offset
projected growth in vehicle miles
traveled or number of vehicle trips as
necessary to demonstrate attainment
and to achieve periodic emissions
reduction requirements.

(5) Contingency measures.

XIII. What Are the Transportation
Conformity Implications of
Reclassification?

The ozone reclassification in and of
itself would not immediately affect the
applicable motor vehicle emissions
budgets in the Washington area.
Currently the only applicable motor

vehicle emission budgets for the
District, Maryland and Virginia are
those for VOC and NOx in the approved
rate-of-progress plan for 1999 and two
sets of outyear budgets established for
2015 and for 2020.8 Until such time as
rate-of-progress and/or 2005 attainment
year ozone budgets have been
determined to be adequate or are
approved, these 1999 budgets apply
until 2015, at which point the outyear
budgets apply for 2015 and all future
years. See 65 FR 40167, July 3, 2000.

Our January 3, 2001, final rule
approved motor vehicle emissions
budgets for 2005 which were contained
within the February 2000 submittals,
but the Court’s July 2, 2002, decision
has vacated our approval action. We had
found these budgets to be adequate on
June 8, 2000, (65 FR 36439), but have
always interpreted the transportation
conformity rule such that a final
rulemaking action approving a control
strategy or maintenance plan SIP
renders any prior adequacy
determination made for budgets related
to that particular control strategy or
maintenance plan SIP of no further force
or effect. Instead, the final rulemaking
governs which budgets apply for
conformity purposes. We also interpret
our transportation conformity rule to
mean that once an approval is vacated
the prior adequacy determination is not
resurrected. We made the prior
adequacy determination based upon the
record before us at that time. At the very
least, we are now confronted with the
fact of the Court’s vacatur of the January
3, 2001, final rule and thus must
consider whether or not the Court’s
ruling precludes a determination of
adequacy of the calendar year 2005
motor vehicle emissions budgets in the
February 2000 SIP submissions.

We initiated a new adequacy process
with respect to the budgets for 2005 that
were contained in the February 2000
plan. On September 9, 2002, we
completed the public notice and
comment portion of the process to
determine the adequacy process. EPA
received adverse comments on the
adequacy of these budgets, and is
currently considering appropriate action
in response to those comments. Further
information on any findings of adequacy
can be found at http://www.epa.gov/
otaq/transp/conform/adequacy.htm.

Once new severe area budgets are
submitted and have been determined
adequate, these post-1999 rate-of-
progress budgets would set emission

8 There are also approved VOC budgets in the 15
percent rate-of-progress plan, but these are
effectively superceded by the approved 1999 VOC
budgets which are both for a later year and are more
stringent. See 40 CFR 93.118.

caps for any post-1999 milestone years
(2002 and 2005), and the new
attainment year budgets would apply to
the 2005 attainment year and all years
beyond the attainment year up to the
point when an outyear budget has been
established.

XIV. How Does the Recent Release of
MOBILES6 Interact With
Reclassification?

A. What Is the Relationship Between
MOBILES6 and the Attainment Year
Motor Vehicle Emissions Budgets

The 2005 motor vehicle emissions
budgets contained in the February 2000
submittal are not based upon the most
recent mobile source emission factors
model, MOBILE6. The February 2000
attainment plan SIP submissions relied
upon reductions from EPA’s Tier 2
Federal motor vehicle control program
standards and Sulfur in gasoline rule
(the Tier 2/Sulfur program) to in effect
demonstrate that the reduction in local
emissions between 1990 and 2005
would be greater than or equal to the
reduction in local overall emissions
assumed in the air quality modeling
demonstration. We have always stated
that the benefits of the Tier 2 program
cannot be accurately estimated until
MOBILES is released. Before the official
release of the MOBILE6 emission factor
model, we required States that adopted
benefits of the Tier 2/Sulfur program
into their attainment demonstrations
(and certain other SIP revisions) to
submit an enforceable commitment to
revise the motor vehicles emissions
budgets within either one or two years
of the release of the MOBILE6 model.
For further detail on our rationale
regarding this commitment see 64 FR
70460, December 16, 1999, and 65 FR
46383, July 28, 2000. The District,
Maryland and Virginia submitted an
enforceable commitment to revise the
motor vehicles emissions budgets
within one-year of the release of the
MOBILE6 model. Because the MOBILE6
model was released on January 29, 2002,
(67 FR 4254) the commitment required
submittal of revised budgets by January
29, 2003. We believe that approval of
this commitment only has context
within the framework of an approval of
the attainment demonstration under the
conditions we laid out in our January 3,
2001, final rule and in the proposed
actions leading up to that final action.
We have interpreted the Court of
Appeals’s July 2, 2002, ruling as
vacating the approval of this
commitment.

We expect that any subsequent motor
vehicle emissions budgets submitted to
fulfill the severe area requirements
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including that of the attainment
demonstration will be prepared using
the MOBILE6 emissions factor model
and pursuant to applicable guidance
and policy such as that found in the
January 18, 2002, joint memorandum
from John S. Seitz and Margo Tsirigotis
Oge entitled “Policy Guidance for the
Use of MOBILES in SIP Development
and Transportation Conformity”’
(January 18 MOBILES6 policy). Thus,
although the obligation to submit
MOBILE6 budgets by January 29, 2003,
has been vacated, the severe area SIP
when submitted must contain budgets
based on MOBILE6 modeling.

B. What Is the Relationship Between
MOBILE6 and the Post-1999 Rate-of-
Progress Requirement

In our guidance documents, the EPA
has interpreted the section 182(c)(2)
reasonable further progress requirement
as mandating volatile organic
compounds (VOC) or nitrogen oxides
(NOx) reductions of 3 percent per year,
averaged over a 3-year period, for
serious and above ozone nonattainment
areas that were designated and
classified under the 1-hour ozone
NAAQS. The EPA refers to these
reductions as the rate-of-progress
requirement.

The January 18, 2002, MOBILE6
policy guidance indicates that among
other things, the motor vehicle
emissions budgets in the post-1999 rate-
of-progress plans will have to developed
using MOBILES. In this policy we said:

In general, EPA believes that MOBILE6
should be used in SIP development as
expeditiously as possible. The Clean Air Act
requires that SIP inventories and control
measures be based on the most current
information and applicable models that are
available when a SIP is developed.®

Since the area is only now beginning
work on the post-1999 rate-of-progress
plans as a result of reclassification to
severe, these plans will need to be based
upon MOBILES6.

The post-1999 rate-of-progress
requirement flows from section
182(c)(2)(B) which requires serious and
above areas to achieve a 3 percent per
year reduction in baseline VOC
emissions (or some combination of VOC
and NOx reduction from baseline
emissions pursuant to section
182(c)(2)(C)) averaged over each
consecutive three-year period after
November 15, 1996, until the attainment
date.10 Baseline emissions are the total

9 See Clean Air Act section 172(c)(3) and 40 CFR
51.112(a)(1).

10 As a serious area the Washington area was
required to submit a rate-of-progress plan for a nine
(9) percent reduction for the 3-year period
November 15, 1996, through November 15, 1999.

amount of actual VOC or NOx emissions
from all anthropogenic sources in the
area during the calendar year 1990,
excluding emissions that would be
eliminated under certain Federal
programs and Clean Air Act mandates:
phase 2 of the Federal gasoline Reid
vapor pressure regulations (Phase 2
RVP) promulgated on June 5, 1990 (see
55 FR 23666); the Federal motor vehicle
control program in place as of January
1, 1990 (1990 FMVCP); and certain
changes and corrections to motor
vehicle inspection and maintenance (I/
M) programs and corrections and
reasonably available control technology
(RACT) that were required under
section 182(a)(2).1* We have issued
guidance that provides detailed
information on for implementing the
rate-of-progress provisions of section
182.12 Basically our guidance requires
the calculation of a target level of
emissions for each rate-of-progress
milestone year. The target level for any
rate-of-progress milestone year is the
1990 baseline emissions decreased by
the amount of baseline emissions that
would be reduced by the 1990 FMVCP
and the Phase 2 RVP program by that
year and reduced by the amount of the
mandated minimum reductions (15
percent VOC by 1996, and an additional
nine (9) percent VOC, or VOC and NOx
by 1999, * * *). Under our guidance
the first rate-of-progress milestone year
target levels, for example, the 15 percent
VOC reduction by 1996 requirement,
starts with the 1990 base year emissions
and then subtracts the effects of the
1990 FMVCP and Phase 2 RVP through
1996 and also subtracts the required 15
percent VOC reduction. The 1999 VOC
target level starts with the 1996 target
level and subtracts the effects between
1996 and 1999 of the 1990 FMVCP and
Phase 2 RVP and subtracts the required
9 percent post-1996 reduction. For each
target level, our guidance requires the
preparation of a 1990 base year
inventory “adjusted” to the milestone
year (the 1990 adjusted base year
inventory”’) to account for the effects of
the 1990 FMVCP and Phase 2 RVP by
the milestone year. The adjusted
inventory uses 1990 motor vehicle
activity levels but emission factors
computed by MOBILE® for the
applicable milestone year. For example,

11 These requirements under section 182(a)(2) are
known I/M and RACT corrections or I/M and RACT
“fix-ups.” For further explanation of these see 57
FR at 13503-13504, April 16, 1992.

12 This includes among others: Guidance on the
Post -1996 Rate-of-Progress Plan (RPP) and
Attainment Demonstration, EPA-452/R-93-015
(Corrected version of February 18, 1994). An
electronic copy may be found on EPA’s Web site at
http://www.epa.gov/ttn/oarpg/t1pgm.html (file
name: “post96_2.zip”).

preparation of a rate-of-progress plan for
1999 with NOx substitution requires a
1990 base year inventory for both VOC
and NOx, a 1990 base year VOC
inventory adjusted to 1996 and 1990
base year VOC and NOx inventories
inventory adjusted to 1999. Preparation
of a rate-of-progress plan for 1999 with
NOx substitution requires a 1990 base
year inventory for both VOC and NOx
plus the following seven “adjusted”
inventories: 1996 VOC; 1999 VOC and
NOx; 2002 VOC and NOx and 2005 VOC
and NOx.

One consequence of the need to use
MOBILE6 emission factors in the post-
1999 rate-of-progress plan is that the
area must recompute the 1990 baseline
emissions using the MOBILE6 emissions
factor model to update the 1990 on-road
mobile sources portion of the 1990 base
year emission inventory. The area must
also calculate post-1999 rate-of-progress
target levels by re-iterating the target
levels for rate-of-progress requirements
for the 1996 and 1999 milestone years.

In addition to vehicle emissions
budgets for any applicable milestone
year, the post-1999 rate-of-progress
requirement will also require the
development of a revision to the 1990
base year emissions inventories and
development of up to seven 1990
adjusted inventories (VOC for 1996,
VOC and NOx for 1999, VOC and NOx
for 2002, plus VOC and NOx for 2005).

XV. If the Washington Area Is
Reclassified to Severe, What Would Its
New Schedule Be?

A. What Would the Attainment Date Be?

If the Washington area is reclassified
to severe, the new attainment deadline
under section 181(b)(2) would be as
expeditious as practicable, but no later
than the date applicable to the new
classification, i.e., November 15, 2005.

B. When Are the Required SIP Revisions
Due?

The District, Maryland and Virginia
would be required to submit a SIP that
adopts all the severe area requirements.
Under section 181(a)(1) of the Act, the
new attainment deadline for serious
areas reclassified to severe under
section 181(b)(2) would be as
expeditious as practicable, but no later
than the date applicable to the new
classification, i.e., November 15, 2005.
When we issue any final finding of
failure to attain that reclassifies the
Washington area, we must also address
the schedule by which the District,
Maryland and Virginia will be required
to submit a SIP revision meeting the
severe area requirements. Pursuant to
section 182(i), EPA can adjust any
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applicable deadline (other than the
attainment date) as appropriate for any
area reclassified under section 181(b) of
the CAA. We propose to have the
District, Maryland and Virginia submit
this SIP by the earlier of the following
dates: within one year of the effective
date of a final action on the proposed
finding of failure to attain and any
consequent reclassification or March 1,
2004. If any of the Washington area
States fail to submit a complete severe
area SIP that addresses the new severe
area requirements by the deadline set in
a final rule reclassifying this area, we
will start a sanctions clock pursuant to
CAA section 179(a)(1) for failure to
submit a required SIP revision.

EPA believes that this proposed rule
provides ample advance notice to the
affected jurisdictions that the severe
area requirements may become
applicable to the Washington area.
However, the issuance of the MOBILE6
emission factor model will require the
area to recompute the 1990 base year
emissions and restate pre-1999 rate-of-
progress targets using MOBILES6. This
will require significantly more
inventory preparation than would have
occurred had the MOBILE5 model
remained in force and the area could
have used the MOBILE5-based 1990
base year emissions inventories and
target levels through 1999. A March 1,
2004, submittal deadline will require
the jurisdictions to have adopted
additional emission control regulations
that can allow sources a minimally
reasonable time to comply before the
start of the 2005 ozone season and, for
measures needed solely to meet rate-of-
progress requirements, slightly longer to
comply before the rate-of-progress
deadline of November 15, 2005. This
schedule is for all the severe area SIP
requirements. We solicit comments on
this proposed schedule.

C. What Will Be the Rate-of-Progress
and Contingency Measure Schedules?

(1) 2002 Rate-of-Progress Milestone

Section 182(c)(2)(B) requires serious
and above areas achieve a 3 percent per
year reduction in baseline VOC
emissions (or some combination of VOC
and NOx reductions from baseline
emissions pursuant to section
182(c)(2)(C)) averaged over each
consecutive three-year period after
November 15, 1996, until the attainment
date. Therefore, a serious area must
achieve a 9 percent reduction between
November 15, 1996, and November 15,
1999; a severe area with an attainment
date of November 15, 2005, additionally
has to achieve an additional 9 percent
reduction by November 15, 2002, and a

further 9 percent reduction by
November 15, 2005.

Under the schedule for submittal of
all severe area requirements that is
proposed in the preceding section of
this document under the heading “B.
When are the Required SIP Revisions
Due,” the rate-of-progress plan for the
2002 milestone year will be due well
after the November 15, 2002, milestone
date for the first of the post-1999 9
percent reduction requirements.

If sufficient actual reductions
occurring by the November 15, 2002,
milestone date do not now exist, then
Maryland, Virginia or the District can
only get reductions after the milestone
deadline because, at this point, the
States do not have the ability to require
additional reductions for a period that
has already passed. We believe the
passing of the deadline does not relieve
Maryland, Virginia or the District from
the requirement to achieve the 9 percent
reduction in emissions, but rather the 9
percent reduction needs to be achieved
as expeditiously as practicable after
November 15, 2002.

The approved SIPs for the area
contain measures that either were not
used in the demonstration of rate-of-
progress by 1999 or that generate
additional benefits after November 15,
1999, over and above what was credited
to the rate-of-progress plan for 1999.
Such measures include the National
Low Emission Vehicle program in the
entire area and, in the District and
Maryland portions of the Washington
area, beyond RACT reduction
requirements on large sources of NOx.
The area also opted-into the Federal
reformulated gasoline (RFG) program.
The second phase of the RFG program,
which went into effect on January 1,
2000, also produces reductions
creditable towards the 2002 rate-of-
progress requirement.

As discussed elsewhere in this
document in the section titled “What is
the Relationship Between MOBILE6 and
the Post-1999 Rate-of-Progress,” the
CAA specifies the emissions ‘“baseline”
from which each emission reduction
milestone is calculated. Section
182(c)(2)(B) states that the reductions
must be achieved “from the baseline
emissions described in subsection
(b)(1)(B).” This baseline value is termed
the 1990 adjusted base year inventory.
Section 182(b)(1)(B) defines baseline
emissions (for purposes of calculating
each milestone VOC/NOx emission
reduction) as ‘“‘the total amount of actual
VOC or NOx emissions from all
anthropogenic sources in the area
during the calendar year of enactment”
(emphasis added) and excludes from the
baseline the emissions that would be

eliminated by certain specified Federal
programs and ceratin changes to state I/
M and RACT rules.13 The 1990 adjusted
base year inventory must be
recalculated relative to each milestone
and attainment date because the
emission reductions associated with the
FMVCP increase each year due to fleet
turnover.14

Therefore, EPA concludes that the
area has already implemented measures
creditable towards the 2002 rate-of-
progress milestone. However, we are not
able to conclude that the area has
sufficient measures to achieve the
required 9 percent reduction by
November 15, 2002, in the absence of a
full blown rate-of-progress plan for the
2002 milestone year that documents the
calculations of the 2002 target levels of
emissions, documents how the SIP
accounts for expected growth in
emissions related activities and contains
the requisite demonstration that
sufficient creditable reductions have or
were projected to occur by November
15, 2002. We have insufficient data
concerning what the levels of reductions
will be in the area by 2002, what the
proper 1990 adjusted base year
inventory for 2002 will be or how much
emissions growth will occur in the
period November 15, 1999, through
November 15, 2002. Nor do we have
sufficient information to allow us to
determine what date will be as
expeditiously as practicable after
November 15, 2002, for this first post-
1999 9 percent rate-of-progress
requirement.

EPA proposes that the 2002 rate-of-
progress requirement be that the
District, Maryland and Virginia submit
a rate-of-progress plan that demonstrates
that the SIP has sufficient measures to
make the required percent reduction by
November 15, 2002, or by a date as
expeditiously as practicable thereafter.1>
Such SIP revisions will have to
demonstrate that any date after
November 15, 2002, by which the first
post-1999 9 percent rate-of-progress
reduction is achieved is that which is as
expeditiously as practicable.

(2) 2005 Rate-of-Progress

EPA is not proposing any change to
the date by which the second 9 percent
increment of post-1999 rate-of-progress

13 These are the 1990 FMVCP, Phase 2 RVP, and
the I/M and RACT fix-ups.

14 See U.S. EPA, (1994), Guidance on the Post-
1996 Rate-of-Progress Plan (RPP) and Attainment
Demonstration, EPA-452/R-93-015 (Corrected
version of February 18, 1994). An electronic copy
may be found on EPA’s Web site at http://
www.epa.gov/ttn/oarpg/t1pgm.html (file name:
“post96_2.zip”).

15EPA believes that such date cannot be any later
than November 15, 2005.
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must be achieved. If the currently
adopted and approved SIP measures
and the current suite of Federal
measures will not achieve the required
rate-of-progress reductions, we believe
the area has sufficient time to adopt and
implement measures to achieve the
required reductions by November 15,
2005.

(3) Contingency for Failure To Achieve
Rate-of-Progress by November 15, 2002

The contingency measures plan must
identify specific measures to be
undertaken if the area fails to meet any
applicable milestone, failure to make
rate-of-progress or failure to attain the
NAAQS. With respect to the November
15, 2002, milestone, EPA believes that
the contingency plan will need to
account for any adjustment to the
milestone date.

XVI. What Is the Impact of
Reclassification on Title V Operating
Permit Programs?

Upon reclassification the major
stationary source threshold will be
lowered from 50 tons per year (TPY) to
25 TPY. Consequently, the District’s,
Maryland’s and Virginia’s Title V
operating permits program regulations
need to cover sources that will become
subject to the lower major stationary
source threshold. EPA has reviewed the
relevant permit program regulations for
the Washington area states. This review
indicates that the three program
regulations will apply the requisite 25
TPY major stationary source threshold
to the Washington area if this area is
reclassified to severe. No changes to the
State’s’ Title V permit program
regulations will be required as a result
of a reclassification of the Washington
area to severe nonattainment.

After any reclassification to severe,
additional sources will become subject
to the Title V permitting requirements
due to the change in the major
stationary source threshold from 50 TPY
to 25 TPY. Any newly major stationary
sources must submit a timely Title V
permit application. “A timely
application for a source applying for a
part 70 permit for the first time is one
that is submitted within 12 months after
the source becomes subject to the permit
program or on or before such earlier
date as the permitting authority may
establish.” See 40 CFR 70.5(a)(1). The
12 month (or earlier date set by the
applicable permitting authority) time
period to submit a timely application
will commence on the effective date of
any reclassification action.

XVIIL. What Are the Relevant Policy and
Guidance Documents?

Commencing with ““State
Implementation Plans; General
Preamble for the Implementation of
Title I of the Clean Air Act Amendments
of 1990” (57 FR 13498, April 16, 1992),
EPA has issued numerous policy and
guidance memoranda and guidance
documents related to the attainment
demonstration, rate-of-progress and
other requirements related to the severe
area classification. These documents are
too numerous to list here.

Several have already been cited
elsewhere in this document.

Several of the documents identified in
prior Federal Register publications
related to the Washington area, for
example, those listed at 64 FR at 70469,
December 16, 1999, no longer are
applicable in this instance because they
have dealt with quantifying the benefits
of our Tier 2 regulations prior to the
release of MOBILE6 and have become
unnecessary since the release of the
MOBILE6 model and the January 18
MOBILES6 policy.16 The final mid-
course review guidance has been
released whereas prior Federal Register
publications referenced a draft.1” And
the Memorandum, “Extension of
Attainment Dates for Downwind
Transport Areas,” issued July 16, 1998,
was declared unlawful by the United
States Courts of Appeals for the District
of Columbia.

EPA is soliciting public comments on
the issues discussed in this document or
on other relevant matters. These
comments will be considered before
taking final action. Interested parties
may participate in the Federal
rulemaking procedure by submitting
written comments to the EPA Regional
office listed in the ADDRESSES section of
this document.

Proposed Action

EPA is proposing to find that the
Metropolitan Washington, D.C. serious
ozone nonattainment area has failed to
attain the one-hour ozone NAAQS by
November 15, 1999, the date set forth in
the Clean Air Act (CAA or Act) for
serious nonattainment areas. If EPA
takes final action to issue this proposed
finding of failure to attain, the area

16 These are the two following memoranda:
“Guidance on Motor Vehicle Emissions Budgets in
One-Hour Attainment Demonstrations,” of
November 3, 1999, and ““1-Hour Ozone Attainment
Demonstrations and Tier 2/Sulfur Rulemaking.” of
November 8, 1999.

17 Memorandum “Mid-Course Review Guidance
for the 1-Hour Ozone Nonattainment Areas that
Rely on Weight-of-Evidence for Attainment
Demonstration” from Lydia N. Wegman and J.
David Mobley to the Air Division Directors, Regions
I-X of March 28, 2002.

would be reclassified as a severe ozone
nonattainment area by operation of law.
EPA is proposing to require the District
of Columbia, the State of Maryland and
the Commonwealth of Virginia to
submit revisions to its State
Implementation Plan (SIP) that adopt
the severe area requirements within one
year of the effective date of a final action
on the attainment determination and
any consequent reclassification but not
later than March 1, 2004, whichever is
sooner. Finally, EPA is proposing to
adjust the dates by which the area must
achieve a nine (9) percent reduction in
ozone precursor emissions to meet the
2002 rate-of-progress requirement and
contingency measure requirement as
this relates to the 2002 rate-of-progress
requirement.

XVIIIL. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), EPA is required
to determine whether regulatory actions
are significant and therefore should be
subject to Office of Management and
Budget (OMB) review, economic
analysis, and the requirements of the
Executive Order. The Executive Order
defines a “significant regulatory action”
as one that is likely to result in a rule
that may meet at least one of the four
criteria identified in section 3(f),
including, under paragraph (1), that the
rule may “have an annual effect on the
economy of $100 million or more or
adversely affect, in a material way, the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local or tribal governments or
communities.”

The Agency has determined that the
proposed finding of nonattainment
would result in none of the effects
identified in section 3(f) of the
Executive Order. Under section
181(b)(2) of the CAA, determinations of
nonattainment are based upon air
quality considerations and the resulting
reclassifications must occur by
operation of law. They do not, in and of
themselves, impose any new
requirements on any sectors of the
economy. In addition, because the
statutory requirements are clearly
defined with respect to the differently
classified areas, and because those
requirements are automatically triggered
by classifications that, in turn, are
triggered by air quality values,
determinations of nonattainment and
reclassification cannot be said to impose
a materially adverse impact on state,
local, or tribal governments or
communities.

For this reason, the proposed finding
of nonattainment and reclassification is
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also not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) Is determined to be economically
significant as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This
proposed action is not subject to
Executive Order 13045 because this is
not an economically significant
regulatory action as defined by
Executive Order 12866.

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) requires EPA to develop an
accountable process to ensure
“meaningful and timely input by state
and local officials in the development of
regulatory policies that have Federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
Government provides the funds
necessary to pay the direct compliance
costs incurred by state and local
governments, or EPA consults with state
and local officials early in the process
of developing the proposed regulation.
EPA also may not issue a regulation that
has Federalism implications and that
preempts state law unless the Agency
consults with state and local officials
early in the process of developing the
proposed regulation. This determination
of nonattainment and the resulting
reclassification of a nonattainment area
by operation of law will not have

substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because this action
does not, in and of itself, impose any
new requirements on any sectors of the
economy, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. Thus, the requirements of section
6 of the Executive Order do not apply

to these actions.

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions.

Determinations of nonattainment and
the resulting reclassification of
nonattainment areas by operation of law
under section 181(b)(2) of the CAA do
not in and of themselves create any new
requirements. Instead, this rulemaking
only makes a factual determination, and
does not directly regulate any entities.
See 62 FR 60001, 60007-60008, and
60010 (November 6, 1997) for additional
analysis of the RFA implications of
attainment determinations. Therefore,
pursuant to 5 U.S.C. 605(b), I certify that
this proposed action does not have a
significant impact on a substantial
number of small entities within the
meaning of those terms for RFA
purposes.

Under section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA),
signed into law on March 22, 1995, EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a Federal
mandate that may result in estimated
annual costs to state, local, or tribal
governments in the aggregate, or to the

private sector, of $100 million or more.
Under section 205, EPA must select the
most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA believes, as discussed previously
in this document, that the finding of
nonattainment is a factual
determination based upon air quality
considerations and that the resulting
reclassification of the area must occur
by operation of law. Thus, EPA believes
that the proposed finding does not
constitute a Federal mandate, as defined
in section 101 of the UMRA, because it
does not impose an enforceable duty on
any entity.

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This proposed action does not involve
technical standards. Therefore, EPA did
not consider the use of any voluntary
consensus standards.

This proposed action to reclassify the
Washington, DC area as a severe ozone
nonattainment area and to adjust
applicable deadlines does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 81

Air pollution control, National parks,
Wilderness areas.

Authority: 42 U.S.C. 7401 et seq.
Dated: November 4, 2002.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. 02—28845 Filed 11-12—-02; 8:45 am]
BILLING CODE 6560-50—P
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DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 192

[Docket No. RSPA-02-13208; Notice 1]

RIN 2137-AD01

Pipeline Safety: Further Regulatory
Review; Gas Pipeline Safety Standards

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: RSPA is proposing to change
some of the safety standards for gas
pipelines. The changes are based on
recommendations by the National
Association of Pipeline Safety
Representatives (NAPSR) and a review
of the recommendations by the State
Industry Regulatory Review Committee
(SIRRC). We believe the changes will
improve the clarity and effectiveness of
the present standards.

DATES: Persons interested in submitting
written comments on the rules proposed
in this notice must do so by January 13,
2003. Late filed comments will be
considered so far as practicable.
ADDRESSES: You may submit written
comments by mailing or delivering an
original and two copies to the Dockets
Facility, U.S. Department of
Transportation, Room PL—401, 400
Seventh Street, SW., Washington, DC
20590-0001. The Dockets Facility is
open from 10 a.m. to 5 p.m., Monday
through Friday, except on Federal
holidays when the facility is closed. Or
you may submit written comments to
the docket electronically at the
following Web address: http://
dms.dot.gov. See the SUPPLEMENTARY
INFORMATION section for additional filing
information.

FOR FURTHER INFORMATION CONTACT: L.M.
Furrow by phone at 202-366—4559, by
fax at 202-366—4566, by mail at U.S.
Department of Transportation, 400
Seventh Street, SW., Washington, DC
20590, or by e-mail at
buck.furrow@rspa.dot.gov.

SUPPLEMENTARY INFORMATION:

Filing Information, Electronic Access,
and General Program Information

All written comments should identify
the docket and notice numbers stated in

the heading of this notice. Anyone who
wants confirmation of mailed comments
must include a self-addressed stamped
postcard. To file written comments
electronically, after logging on to http:/
/dms.dot.gov, click on “ES Submit.”
You can also read comments and other
material in the docket at http://
dms.dot.gov. General information about
our pipeline safety program is available
at http://ops.dot.gov.

Background

NAPSR is a non-profit association of
officials from State agencies that
participate with RSPA in the Federal
pipeline safety regulatory program. Each
year NAPSR holds regional meetings to
discuss safety and administrative issues,
culminating in resolutions for program
improvement.

In 1990 we asked NAPSR to review
the gas pipeline safety standards in 49
CFR part 192. The purpose of the review
was to identify standards that NAPSR
considered insufficient for safety or not
clear enough to enforce. NAPSR
compiled the results of its review in a
report titled “Report on
Recommendations For Revision of 49
CFR part 192,” dated November 20,
1992. The report, a copy of which is in
the docket of the present proceeding,
recommends changes to 40 sections in
part 192.

By the time NAPSR completed its
report, we had published a notice of
proposed rulemaking to change many
part 192 standards that we considered
unclear or overly burdensome (Docket
PS-124; 57 FR 39572; Aug. 31, 1992).
Because a few of NAPSR’s
recommendations related to standards
we had proposed to change, we
published the report for comment in the
PS-124 proceeding (58 FR 59431; Nov.
9, 1993). The PS—124 Final Rule (61 FR
28770; June 6, 1996) included four of
NAPSR’s recommended rule changes,
and we scheduled the remaining
recommendations for future
consideration. Later, at a meeting on
corrosion problems held in San
Antonio, Texas on April 28, 1999, we
opened NAPSR’s recommendations on
corrosion control to further public
discussion (Docket RSPA-97-2762; 64
FR 16885; April 7, 1999).

In PS—124 we received 79 comments
on NAPSR’s recommendations,
primarily from pipeline trade
associations, pipeline operators, and

State pipeline safety agencies. Industry
commenters generally opposed most of
NAPSR’s recommendations on grounds
that standards would be changed not for
safety reasons or clarity but to make
compliance auditing easier. In contrast,
the State agencies generally supported
NAPSR’s recommendations. NAPSR
denied it was merely trying to simplify
the auditing process, and said its
experience provided a unique
perspective on which standards are
ineffective or inappropriate.

Because industry and State views
were so divergent, in October 1997, the
American Gas Association (AGA), the
American Public Gas Association
(APGA), and NAPSR formed SIRRC to
iron out their differences over the
recommendations. SIRRC agreed on all
but eight of the recommendations
scheduled for future consideration. A
copy of SIRRC’s report titled “Summary
Report,” dated April 26, 1999, is in the
docket of the present proceeding.

We have completed our review of
NAPSR’s 1992 recommendations as
updated by SIRRC’s 1999 Summary
Report. The review also covered a
NAPSR resolution on the definition of
“service line.” Although this resolution
was not in NAPSR’s 1992 report, SIRRC
dealt with the resolution in it’s
Summary Report.

The purpose of the review was to
decide which, if any, of NAPSR’s
recommendations warrant inclusion in a
notice of proposed rulemaking. If SIRRC
agreed to modify a recommendation, our
review focused on that modification. If
SIRRC did not reach agreement, we
focused on NAPSR’s recommendation
in light of SIRRC’s discussion. Our
responses to the recommendations are
discussed in the next section of the
preamble.

Disposition of NAPSR’s
Recommendations

This section summarizes NAPSR’s
recommendations and SIRRC’s
consideration of those
recommendations. It also states our
responses to the recommendations. For
ease of reference, we have numbered the
recommendations according to their
sequence in SIRRC’s Summary Report.
The following table categorizes the
recommendations according to the
rulemaking status indicated by our
responses:

Recommendation No.

Rulemaking status

7,15,17,20,@nd 26 ......ccceoeiiiiiiiie e

8,9, 30

Included in previous final rule actions.
Proposed in “Periodic Updates to Pipeline Safety Regulations (1999)”
(Docket RSPA-99-6106; 56 FR 15290; Mar. 22, 2000).
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Recommendation No.

Rulemaking status

2,5, 6, 11, 12, 13, 14, 29 (in part), 31, 32, 35 18, 24, 25, 28, 33 (in

part) and 34 (in part).

1, 3, 4, 10, 16, 19, 21, 22, 23, 27, 29 (in part), 33 (in part), and 34 (in

part).

No rulemaking action.

Proposed in present action. Alternative proposed in present action.

1. Section 192.3, Definitions of Main
and Transmission Line. (SIRRC
Summary Report, p. 3)

Recommendation. To help distinguish
mains from transmission lines, revise
the definition of “main” and the first
paragraph of the definition of
“transmission line” to read:

* “Main” means a pipeline installed
in a community to convey gas to
individual service lines or to other
mains.

e “Transmission line” means a
pipeline, or a series of pipelines, other
than a gathering line, that: (a)
Transports gas from a gathering line,
storage field or another transmission
line to a storage field or to one or more
distribution systems or other load
centers.

SIRRC. The committee reached
consensus to modify the
recommendation as follows:

e “Main” means a segment of
pipeline in a distribution system
installed to transport gas to individual
service lines or other mains.

¢ In the present definition of
“transmission line,” change
“distribution center” to “distribution
system” to eliminate the only use of this
undefined term in Part 192.

Response: Part 192 defines
“distribution line”” but not “distribution
system.” So substituting “distribution
system” for “distribution line” in the
present “main”’ definition and for
“distribution center” in the present
“transmission line” definition would
not necessarily add clarity to either
definition. Also, by referring to
“mains,” SIRRC’s definition of “main”
loops back on itself. Therefore, we are
not proposing to adopt the SIRRC’s
suggestion.

2. Section 192.3, Definitions of Service
Line and Service Regulator. (SIRRC
Summary Report, p. 6)

Recommendation. Adopt the
following new and amended definitions
to bring Part 192 in line with acceptable
arrangements of service lines:

» “Customer meter” means the meter
that measures the transfer of gas from an
operator to a consumer.

» “Service line” means a distribution
line that transports gas from a common
source of supply to an individual
customer, two adjacent or adjoining

residential or small commercial
customers, or to an aboveground meter
header supplying up to ten residential
or small commercial customer meters. A
service line terminates at the outlet of
the customer meter or at the connection
to a customer’s piping, whichever is
further downstream, or at the
connection to customer piping if there
is no meter.

» “Service regulator” means the
device on a service line which controls
the pressure of gas delivered from a high
pressure distribution system to the level
at which it is provided to the customer.
A service regulator may serve one
customer meter, or up to ten customer
meters grouped on an aboveground
meter header.

SIRRC. The committee suggested
modification of the definitions as
follows:

» “Customer meter” means the meter
that measures the transfer of gas from an
operator to a consumer.

* “Service line” means a distribution
line that transports gas from a common
source of supply to an individual
customer, to two adjacent or adjoining
residential or small commercial
customers, or to multiple residential or
small commercial customers served
through a meter header or manifold. A
service line terminates at the outlet of
the customer meter or at the connection
to a customer’s piping, whichever is
further downstream, or at the
connection to customer piping if there
is no meter.

* “Service regulator’” means the
device on a service line which controls
the pressure of gas delivered from a
higher pressure to the pressure provided
to the customer. A service regulator may
serve one customer, or multiple
customers through a meter header or
manifold.

Response. Although § 192.3 already
defines the term ‘“‘customer meter,” the
definition of this term is included in the
definition of “service line.” SIRRC’s
suggestion would merely move the
“customer meter” definition to an
alphabetical position in § 192.3. Since
“customer meter” is used in part 192 in
places other than the “service line”
definition, we agree that an alphabetical
position is preferable. So we are
proposing to amend § 192.3 as SIRRC
suggested.

Under the part 192 definitions of
“service line” and “main,” if an
operator runs a single line from main to
supply gas to two customers, the single
line is itself a main because it is a
common source of supply for more than
one service line.! Typically such single-
line installations serve two or more
adjacent single-family residences
through branch lines connected to the
single line. They also serve apartment
buildings and shopping centers through
meter manifolds, or meter headers.

Because these single lines are more
like service lines than mains—their size
is small, their pressure is low, and they
are located on private property rather
than under a public street or alley—
many State pipeline safety agencies
have granted waivers for the lines,
permitting operators to treat them as
service lines. Consequently, under most
State waivers, the single lines may be
designed, installed, operated, and
maintained as service lines. They do not
have to meet any part 192 standard that
applies strictly to mains. For example,
§192.327(b) requires a minimum burial
depth for mains (24 in) that is greater
than the depth § 192.361 requires for
service lines (12 or 18 in). Single-line
installations serving adjacent customers
may also increase safety by minimizing
connections to mains. These
connections are susceptible to leaks and
damage accidentally caused by street
excavation activities.

Since SIRRC’s suggested definition of
“service line” is consistent with State
waivers we considered appropriate, we
are proposing to amend § 192.3 by
revising the definition of “service line”
as SIRRC suggested. Note, however, that
the proposed definition uses the general
term “meter manifold” instead of
“meter header or manifold.” If adopted
as final, the proposed definition would
eliminate the need for similar waivers in
the future.

We are also proposing to adopt
SIRRC’s suggested definition of “service
regulator.” SIRRC’s definition is

1Section 192.3 defines “service line” as “a
distribution line that transports gas from a common
source of supply to (1) a customer meter or the
connection to a customer’s piping, whichever is
farther downstream, or (2) the connection to a
customer’s piping if there is no customer meter.”
In addition, “main” is defined as ‘“‘a distribution
line that serves as a common source of supply for
more than one service line.”
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consistent with state waivers that
distinguish regulators connected to
customer meter manifolds from
regulating stations that must be
inspected under § 192.739.

We are particularly interested in
receiving comments on how the term
“small commercial customers’” might be
stated differently or defined to minimize
potential confusion in identifying the
customers involved. Would it be
appropriate to consider a “‘small
commercial customer” as a business
that receives volumes of gas similar to
the volumes that a residential customer
receives?

3. Section 192.55(a)(2), Steel Pipe.
(SIRRC Summary Report, p. 8)

Recommendation. Delete
§ 192.55(a)(2)(ii), which provides
requirements for the use of new steel
pipe manufactured before November 12,
1970.

SIRRC. The committee suggested that
§192.55(a)(2)(ii) should not be deleted.

Response. Although NAPSR initially
thought § 192.55(a)(2)(ii) was obsolete,
several PS—124 commenters said the
section should remain because operators
have stockpiles of steel pipe
manufactured before 1970. The SIRRC
Summary Report indicates operators
continue to stock such pipe. We concur
with SIRRC that § 192.55(a)(2)(ii) should
not be removed.

4. Section 192.65, Transportation of
Pipe. (SIRRC Summary Report, p. 9)

Recommendation. Delete § 192.65(b),
which provides requirements for the use
of certain steel pipe transported by
railroad before November 12, 1970.

SIRRC. The committee agreed that
§192.65(b) should not be deleted.

Response. Although NAPSR initially
thought § 192.55(b) was obsolete,
several PS—124 commenters said they
had stockpiled pipe manufactured
before 1970. In addition, the SIRRC
Summary Report indicates that
operators still have this pipe and that it
may have been transported by railroad.
We concur with the SIRRC’s suggestion.

5. Section 192.123, Design Limitations
for Plastic Pipe. (SIRRC Summary
Report p. 10)

Recommendation. Delete the second
sentence of §192.123(b)(2)(i), which
allows plastic pipe manufactured before
May 18, 1978, and strength rated at 73
°F to be used at temperatures up to 100
°F.

SIRRC. The committee agreed that the
second sentence of § 192.123(b)(2)(i)
should be deleted.

Response. NAPSR thought the second
sentence of §192.123(b)(2)(i) was

obsolete. However, the PS—124
comments indicated that several
utilities had inventories of plastic pipe
manufactured before May 18, 1978, that
they intended to use as replacement
pipe. In contrast, the SIRRC Summary
Report states that the committee
members were unaware of any pre-1978
plastic pipe in operators’ stocks.
Moreover, the committee members had
reservations about using plastic pipe of
that vintage.

Assuming the SIRRC Summary Report
generally reflects the present status of
operators’ stocks of plastic pipe, we are
proposing to delete the second sentence
of §192.123(b)(2)(i) as obsolete. If this
proposal were adopted as final, any
stockpiled pre-1978 thermoplastic pipe
whose long-term hydrostatic strength
was determined at 73 °F could not be
used above that temperature. We are
particularly interested in hearing from
industry commenters whether they still
have any stockpiles of this pipe that
they plan to use at temperatures above
73 °F.

6. Section 192.197(a), Control of the
Pressure of Gas Delivered From High-
pressure Distribution Systems. (SIRRC
Summary Report, p. 11)

Recommendation. In §192.197(a),
change “under 60 psig” to ‘60 psig or
less.”

SIRRC. The committee agreed that
§192.197(a) should be changed as
NAPSR recommended.

Response. Section 192.197(a) provides
that in distribution systems operated
“under 60 psig (414 kPa) gage,” if
service regulators meet certain criteria,
no other pressure limiting devices are
required. However, § 192.197(b) states
that if those criteria are not met in
systems operating at ‘60 psig (414 kPa)
gage, or less,” additional pressure
control is required. Thus there is a 1 psi
discrepancy between these two sections.
We agree with SIRRC that § 192.197(a)
should be in sync with § 192.197(b),
particularly since § 192.197(c) applies to
systems in which the operating pressure
“exceeds 60 psig (414 kPa) gage.”
Therefore, we are proposing to change
§192.197(a) as NAPSR recommended.

7. Section 192.203(b)(2), Instrument,
Control, and Sampling Pipe and
Components. (SIRRC Summary Report,
p-12)

Recommendation. In § 192.203(b)(2),
change “‘takeoff line” to “instrument,
control, and sampling line” to clarify
the lines on which a shutoff valve must
be installed.

SIRRC. The committee agreed the
recommended change to § 192.203(b)(2)
is not needed.

Response. In Docket PS—124, we
modified § 192.203(b)(2) by excepting
takeoff lines that can be isolated from
sources of pressure by other valving.
The SIRRC Summary Report indicates
this exception resolved NAPSR’s
concern about § 192.203(b)(2).
Therefore, we are adopting the SIRRC
consensus that the recommended
rulemaking action is not needed.

8. Section 192.225(a), Welding: General.
(SIRRC Summary Report, p. 13)

Recommendation. Change
§ 192.225(a) to require qualification of
welding procedures according to
“American Petroleum Institute (API),
American Society of Mechanical
Engineers (ASME), or other standards.”

SIRRC. The committee agreed the
recommended change is needed.
However, it suggested the term ““other
standards” should be changed to “other
accepted pipeline welding standards.”

Response. We proposed to adopt the
core of NAPSR’s recommendation in the
proceeding called ‘“Periodic Updates to
Pipeline Safety Regulations (1999)” (56
FR 15290; Mar. 22, 2000). We proposed
to amend § 192.225(a)to require
operators to qualify welding procedures
under either Section 5 of API 1104,
“Welding of Pipelines and Related
Facilities,” or Section IX of the ASME
Boiler and Pressure Vessel Code.
However, our proposal did not include
allowing the use of “other accepted
pipeline welding standards,” as SIRRC
suggested, because we are not aware of
any other generally accepted pipeline
welding standards.

9. Section 192.241(a), Inspection and
Test of Welds. (SIRRC Summary Report,
p. 14)

Recommendation. Change
§192.241(a) to require that visual
inspection of welding be conducted by
an inspector qualified by appropriate
training and experience.”

SIRRC. The committee agreed the
recommended change is needed.
However, it suggested the term
“inspector” should be changed to
“person.”

Response. In the proceeding called
“Periodic Updates to Pipeline Safety
Regulations (1999)” (56 FR 15290; Mar.
22, 2000), we proposed to amend
§192.241(a) as NAPSR recommended.
Although we overlooked SIRRC’s
suggestion to use ‘“‘person” instead of
“inspector,” we will consider the
suggestion in developing the final rule.
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10. Section 192.285(c) and (d), Plastic
Pipe: Qualifying Persons to Make Joints.
(SIRRC Summary Report, p. 15)

Recommendation. In § 192.285, revise
paragraph(c) to require that persons who
join plastic pipe requalify annually to
make joints. Also, revise paragraph (d)
to require that operators maintain
certain records for use in monitoring
personnel qualifications.

SIRRC. The committee did not agree
that NAPSR’s recommended rule
changes were needed. However, the
committee did agree that in § 192.285(d)
the term “his” should be replaced by a
term that is not gender-specific.

Response. NAPSR was concerned that
while most newly installed distribution
lines are made of plastic pipe, the
qualification requirements for persons
who join plastic pipe are less stringent
than the qualification requirements for
persons who weld steel pipe. NAPSR
felt the plastic pipe joining and welder
qualification requirements should be
comparable because the consequences
of failure of a plastic pipe joint may be
just as severe as the consequences of
failure of a welded joint.

We do not believe NAPSR’s reasoning
is sufficient to justify stronger plastic
pipe joining requirements. The skill
needed for joining plastic pipe is so
much simpler than the skill needed for
welding steel pipe that the welding
requirements cannot reasonably serve as
a basis for establishing more stringent
plastic pipe joining requirements.
Therefore, we are not proposing to
adopt NAPSR’s recommended rule
changes.

It is worth noting, though, that after
SIRRC completed it’s report, we
published new qualification of
personnel rules in Subpart N of Part
192. The competency evaluations
required by these rules should enhance
the qualifications of persons who make
plastic pipe joints.

Section 192.285(d) now uses the term
“his.” As SIRRC suggested, we are
proposing to change this term to “the
operator’s.”

11. Section 192.311, Repair of Plastic
Pipe. (SIRRC Summary Report, p. 18)

Recommendation. Remove the
requirement from § 192.311 thata
“patching saddle” must be used to
repair harmful damage to new plastic
pipelines if the damaged pipe is not
removed.

SIRRC. The committee agreed the
recommended change is needed.

Response. We concur with NAPSR
that the meaning of “patching saddle” is
unclear, although we have stated the
term implies a plastic saddle adhered to

pipe. Still, there are various means
available to effect safe repairs, and we
do not think it’s necessary to limit the
method of repair. Section 192.703(b)
would forbid the use of any method that
would result in an unsafe condition. So
we are proposing to amend § 192.311 as
NAPSR recommended.

12. Section 192.321(e), Installation of
Plastic Pipe; § 192.361(g), Service Lines:

Installation. (SIRRC Summary Report, p.

19)

Recommendation. To prevent
underground plastic pipe from being
damaged by electrically charged tracer
wire and to maintain wire integrity,
require separation between pipe and
wire, where practical, and require that
tracer wire be protected against
corrosion.

SIRRC. The committee agreed to
accept NAPSR’s recommendation. It
also agreed that § 192.321, which
applies to mains and transmission lines,
and § 192.361, which applies to service
lines, should be changed as follows:

* Revise §192.321(e) to read as
follows:

(e) Plastic pipe that is not encased
must have an electrically conducting
wire or other means of locating the pipe
while it is underground. Tracer wire
shall not be wrapped around the pipe
and contact with the pipe shall be
minimized. Tracer wire or other
metallic elements installed for pipe
locating purposes shall be resistant to
corrosion damage, either by use of
coated copper wire or by other means.

« Establish § 192.361(g) to match
proposed § 192.321(e).

Response. Although there have been
only a few instances where highly
charged tracer wire damaged buried
plastic pipe, we believe separating wire
from pipe wherever practical is a
reasonable safeguard. It is also
reasonable that tracer wire or other
metallic means of pipe locating be
resistant to corrosion. Therefore, we are
proposing to adopt SIRRC’s consensus
by revising § 192.321(e) and adding
§192.361(g) as set forth below in the
proposed amendments section of this
notice.

We recognize that continuous
separation may not be ensured when
wire and pipe are installed together in
the same hole made by trenchless
technology. In fact, in such cases the
wire is often randomly taped to the pipe

to control separation during installation.

The proposed requirement to minimize
contact with the pipe should not deter
this common installation practice.

Note that part 192 does not now
require that underground plastic service

lines have a means for locating the lines.

However, operators commonly use
tracer wire for this purpose as they do
under existing § 192.321(e) for locating
underground plastic mains and
transmission lines.

13. Section 192.353(a), Customer Meters
and Regulators: Location. (SIRRC
Summary Report, p. 21)

Recommendation. Amend
§ 192.353(a) to emphasize that vehicular
damage is a type of damage from which
meters and service regulators must be
protected.

SIRRC. Although the committee
members agreed that the existing rule
implicitly requires protection from
vehicular damage, they did not agree on
the need to emphasize this type of
damage. Industry members thought
emphasizing vehicular damage would
cause more disputes with government
inspectors over what level of protection
is needed.

Response. In enforcing § 192.353(a),
our position has been that the provision
that meters and service regulators must
be protected from “corrosion and other
damage” requires reasonable protection
from vehicular damage where
warranted. SIRRC’s Summary Report
supports this position. Furthermore,
AGA'’s “Guide for Gas Transmission and
Distribution Piping Systems,” which
advises operators on compliance with
Part 192, recognizes this requirement. It
states with regard to § 192.353(a) that if
the potential for vehicular damage is
evident, the meter or service regulator
should be protected or an alternate
location selected.

NAPSR reported that its members had
found meter sets that were damaged by
vehicles or were at serious risk of such
damage. When this information is
considered in light of the industry’s
apparent understanding of the present
rule, it indicates some operators may
have been lax in providing needed
protection. Emphasizing vehicular
damage in the present rule should at
least cause operators to pay more
attention to the problem and perhaps
reduce the risk of damage. So we are
proposing to adopt NAPSR’s
recommendation by amending
§ 192.353(a) to emphasize vehicular
damage.

Although § 192.353(a) affects design
and does not apply to pipelines
constructed b