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This section of the FEDERAL REGISTER
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applicability and legal effect, most of which
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50 titles pursuant to 44 U.S.C. 1510.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 78

[Docket No. 01-095-2]

Brucellosis: Testing of Rodeo Bulls

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
brucellosis regulations by eliminating
the annual brucellosis testing
requirement for rodeo bulls moving
interstate between brucellosis Class Free
States. This action is based on our
determination that the testing
requirement for rodeo bulls moving
between such States is more restrictive
than the requirements for other test-
eligible cattle, given that other cattle
moving between Class Free States are
not required to be tested for brucellosis.
This action updates our brucellosis
regulations by making the requirements
for moving rodeo bulls more consistent
with those for moving other test-eligible
cattle between Class Free States.
EFFECTIVE DATE: November 22, 2002.
FOR FURTHER INFORMATION CONTACT: Dr.
Debra Cox, Staff Veterinarian, National
Animal Health Programs, VS, APHIS,
4700 River Road Unit 43, Riverdale, MD
20737-1231; (301) 734-6954.
SUPPLEMENTARY INFORMATION:

Background

The brucellosis regulations contained
in 9 CFR part 78, subpart B (referred to
below as the regulations) restrict the
interstate movement of cattle in order to
prevent the spread of brucellosis.
Brucellosis is a contagious disease
affecting animals and humans, caused
by bacteria of the genus Brucella.

The regulations provide a system for
classifying States or portions of States

according to the rate of Brucella
infection present and the general
effectiveness of a State’s brucellosis
eradication program. The classifications
are Class Free, Class A, Class B, and
Class C. States or areas that do not meet
the minimum standards for Class C are
placed under Federal quarantine. The
brucellosis Class Free classification is
based on a finding of no known
brucellosis in cattle for the 12 months
preceding classification or
reclassification as Class Free.

The regulations in § 78.14 have
required rodeo bulls moving interstate
to be tested for brucellosis once every
365 days. Since other test-eligible cattle
being moved from a Class Free State are
not required to be tested for brucellosis,
this requirement for rodeo bulls moving
between such States is more restrictive
than the requirements for other test-
eligible cattle.

On April 25, 2002, we published in
the Federal Register (67 FR 20460—
20461, Docket No. 01-095—1) a proposal
to amend the brucellosis regulations by
eliminating the annual brucellosis
testing requirement for rodeo bulls
moving interstate between brucellosis
Class Free States. The proposal was
intended to update our brucellosis
regulations by making the requirements
for moving rodeo bulls more consistent
with those for moving other test-eligible
cattle between Class Free States.

We solicited comments concerning
our proposal for 60 days ending June 24,
2002. We received seven comments by
that date. They were from industry and
State government representatives, a
representative of a rodeo cowboys’
association, and members of the general
public. Six of the seven commenters
wrote in favor of the proposed rule.

The remaining commenter stated that
he favored continuing the practice of
having rodeo bulls tested for brucellosis
when traveling interstate, but did not
provide any information other than that
statement.

We would point out that we are not
eliminating the brucellosis testing
requirement entirely. It will remain in
effect for rodeo bulls moved between
States that are not brucellosis Class
Free. Secondly, as noted in our
proposal, with 48 of the 50 States now
classified as brucellosis Class Free, the
risk of brucellosis transmission via
interstate movement of rodeo bulls has
been greatly reduced. Having more

restrictive requirements for rodeo bulls
than for other test-eligible cattle no
longer appears necessary. Therefore, we
are not making any changes in response
to this comment

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

In this rule, we are also updating the
authority citation for 9 CFR part 78 to
reflect the enactment of the Animal
Health Protection Act (7 U.S.C. 8301 et
seq.).

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.

This rule eliminates the annual
brucellosis testing requirement for rodeo
bulls moving interstate between
brucellosis Class Free States and
relieves stock contractors who raise and
supply bulls for rodeo events of the
financial burden associated with the
testing. Therefore, the Administrator of
the Animal and Plant Health Inspection
Service has determined that this rule
should be effective upon publication in
the Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

This rule amends the brucellosis
regulations in § 78.14 by eliminating the
annual brucellosis testing requirement
for rodeo bulls moving interstate in
cases where the bulls are being moved
only between brucellosis Class Free
States.

This rule primarily affects stock
contractors who raise and supply bulls
for rodeo events. More specifically, this
rule affects stock contractors who are
located in States other than Texas and
Missouri—the only two States not
currently classified as Class Free
States—and who do not move their
bulls interstate to Texas and Missouri.
The number of stock contractors who
fall into this category, as well as the
total number of stock contractors
nationally, is unknown.
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Those stock contractors who move
their bulls interstate only between Class
Free States will realize a cost savings of
about $25 to $30 per animal per year
(i.e., the cost of a brucellosis test and
associated veterinary fees). Thus, a stock
contractor with 20 bulls will see a
savings of about $500 to $600 per year
in testing expenses.

While stock contractors are not
specifically categorized in the Small
Business Administration’s (SBA) table
of small business size standards, they
could be considered under either
Subsector 112 of that table (Animal
Production), which has a small entity
threshold of $750,000, or Subsector 711
(Performing Arts, Spectator Sports and
Related Industries), which has a small
entity threshold of $6 million in annual
sales. According to the National
Agricultural Statistics Service, over 99
percent of all operations raising cattle
and calves ($750,000 threshold) are
small entities, while large operations
account for less than 1 percent.
Therefore, it is likely that most, if not
all, stock contractors would be
considered small entities under SBA
size standards.

Given that the savings per animal in
foregone testing costs ($25 to $30) can
be expected to make up only a small
percentage of the total expenses
associated with maintaining a rodeo
bull (e.g., feed and routine veterinary
care), the economic impact of this rule
is expected to be small.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Preempts
all State and local laws and regulations
that are in conflict with this rule; (2) has
no retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This final rule contains no
information collection or recordkeeping
requirements under the Paperwork

Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, we are amending 9 CFR
part 78 as follows:

PART 78—BRUCELLOSIS

1. The authority citation for part 78 is
revised to read as follows:

Authority: 7 U.S.C. 8303-8306, 8308, 8310,
8313, and 8315; 7 CFR 2.22, 2.80, and 371.4.

2. Section 78.14 is amended by
revising paragraph (a)(1) to read as
follows:

§78.14 Rodeo bulls.

(a] * % %

(1) The bull is classified as brucellosis
negative based upon an official test
conducted less than 365 days before the
date of interstate movement: Provided,
however, That the official test is not
required for a bull that is moved only

between Class Free States;
* * * * *

Done in Washington, DC, this 19th day of
November 2002 .

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 02-29753 Filed 11-21-02; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NE-57; Amendment 39—
12938; AD 2002—-22-12]

RIN 2120-AA64
Airworthiness Directives; Titeflex
Corporation, Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to Airworthiness Directive
(AD) 2002—-22-12, applicable to certain
Titeflex Corporation high-pressure and
medium-pressure hoses, that was
published in the Federal Register on
November 8, 2002 (67 FR 68024). An
engine model referenced in the
Applicability paragraph in the
regulatory information is incorrect. This
document corrects that reference. In all

other respects, the original document
remains the same.

EFFECTIVE DATE: November 8, 2002.

FOR FURTHER INFORMATION CONTACT:
Terry Fahr, Aerospace Engineer, Boston
Aircraft Certification Office, FAA,
Engine and Propeller Directorate, 12
New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7155; fax (781) 238-7199.
SUPPLEMENTARY INFORMATION: A final
rule airworthiness directive FR Doc. 02—
28113 applicable to certain Titeflex
Corporation high-pressure and medium-
pressure hoses, was published in the
Federal Register on November 8, 2002
(67 FR 68024). The following correction
is needed:

§39.13

On page 68025, in the Regulatory
Information, third column, third
paragraph, thirteenth line, “General
Electric CF6—80C and CFM-56 series,
* * * s corrected to read “CF6-80C
and CFM56-5C, * * *.”

Issued in Burlington, MA, on November
14, 2002.

Mark C. Fulmer,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 02—29673 Filed 11-21-02; 8:45 am]
BILLING CODE 4910-13-P

[Corrected]

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 301
[TD 9023]
RIN 1545-BA39

Taxpayer ldentification Number Rule
Where Taxpayer Claims Treaty Rate
and Is Entitled to an Unexpected
Payment

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations and removal of
temporary regulations.

SUMMARY: This document contains final
regulations that provide additional
guidance needed to comply with the
withholding rules under section 1441
and conforming changes to the
regulations under section 6109.
Specifically, these final regulations
provide rules that facilitate compliance
by withholding agents where foreign
individuals who are claiming reduced
rates of withholding under an income
tax treaty receive an unexpected
payment from the withholding agent
and do not possess the required
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individual taxpayer identification
number.

DATES: Effective Date: These regulations

are effective November 22, 2002.
Applicability Date: For dates of

applicability, see §§ 1.1441-6(h)(1) and

301.6109—1(g](3).

FOR FURTHER INFORMATION CONTACT:

Jonathan A. Sambur (202) 622-3840 (not

a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

On January 17, 2002, the IRS and
Treasury published a notice of proposed
rulemaking by cross reference to
temporary regulations (REG-159079-01)
in the Federal Register (67 FR 2387),
and temporary regulations in TD 8977
(67 FR 2327), under section 1441 and
conforming changes to the regulations
under section 6109 of the Internal
Revenue Code (Code). Written
comments and requests for a public
hearing were solicited. Several
comments were received and are
discussed below. No public hearing was
requested. After consideration of all the
comments, the proposed and temporary
regulations under sections 1441 and
6109 are adopted as final regulations
with no changes.

Summary of Public Comments and
Explanation of Revisions

A. §1.1441-6(c) Exemption From
Requirement To Furnish a Taxpayer
Identifying Number

Section 1.1441-6(c) provides an
exemption from the requirement to
furnish a taxpayer identifying number
(TIN) for certain types of income.

One commentator suggested that a
foreign individual receiving a
distribution of a death benefit from a
U.S. retirement plan should be allowed
to claim treaty benefits without
obtaining an individual taxpayer
identification number (ITIN).

This comment is not directly related
to these proposed regulations.
Exemptions from the requirement to
furnish a TIN were addressed in final
regulations promulgated under section
1441 (TD 8734; 1997-2 C.B. 109). The
IRS and Treasury do not believe that
there has been any change in
circumstances that warrants a change of
the rules contained in § 1.1441-6(c).

B. § 1.1441-1(e)(4)(ii)(B)(1) Indefinite
Validity of a Withholding Certificate
Provided Certain Conditions Are Met

Under § 1.1441-1(e)(4)(ii)(A), a Form
W=8BEN “Certificate of Foreign Status
of Beneficial Owner for United States
Tax Withholding,” generally will expire
either at the end of the third calendar

year following the date the certificate
was signed or when a change in
circumstances occurs that makes any
information on the Form W—8BEN
incorrect, whichever is earlier. Section
1.1441-1(e)(4)(i1)(B)(1) permits a Form
W-8BEN to remain valid indefinitely,
provided the withholding agent reports
at least one payment annually and the
certificate contains a TIN.

One commentator requested that a
Form W-8BEN remain valid indefinitely
without regard to the requirement that
it contain a TIN. The commentator also
proposed that a Form W—8BEN remain
valid indefinitely, even if the
withholding agent reports no annual
payments to the beneficial owner.

This comment is not directly related
to these proposed regulations. The
period of validity of a beneficial owner’s
withholding certificate was addressed in
final regulations promulgated under
section 1441 (TD 8734). The IRS and
Treasury do not believe that there has
been any change in circumstances that
warrants a change of the rules contained
in §1.1441-1(e)(4)(ii)(B)(1). The IRS and
Treasury continue to believe that it is
important for taxpayers to re-certify
status periodically when no payments
are reported because withholding agents
would be unaware of any change in the
taxpayer’s status.

C. §1.1441-6(h)(2)(i) Special
Acceptance Agent Requirement

The proposed regulations provide that
a withholding agent, who is also an
acceptance agent, may enter into an
agreement with the IRS that permits the
acceptance agent to request an ITIN on
an expedited basis because of the
circumstances of payment or the
unexpected nature of payments required
to be made by the payor (special
acceptance agent agreement). One
commentator requested that certifying
acceptance agents, as described in Rev.
Proc. 96-52 (1996-2 C.B. 372), be
permitted to utilize the expedited
process, described in § 1.1441-6(h)(2),
without entering into a special
acceptance agent agreement with the
IRS.

The commentator’s suggestion was
not adopted. The purpose of entering
into a special acceptance agent
agreement with the IRS is to provide
notice to the IRS that the acceptance
agent is seeking to utilize the expedited
process and to have the acceptance
agent agree to follow the special
procedures necessary to complete that
process. In contrast, a certifying
acceptance agent agreement permits the
acceptance agent to review and certify
the applicant’s ability to qualify for an
ITIN. Because the purpose and scope of

a certifying acceptance agent agreement
differ from the purpose and scope of the
special acceptance agent agreement, a
separate agreement permitting the use of
the expedited process must be entered
into between the acceptance agent and
the IRS.

D. § 1.1441-6(h)(2)(ii) Unexpected
Payment Requirement

In order to lessen the administrative
burden on foreign individuals receiving
unexpected payments, the proposed
regulations provide a limited exception
to the requirement that a foreign
individual provide a TIN to the
withholding agent before obtaining a
reduced rate of withholding tax under
an income tax treaty. One commentator
requested that the IRS should eliminate
the unexpected payment requirement of
§ 1.1441-6(h)(2)(ii) and permit the use
of the expedited process by any foreign
individual regardless of whether the
payor or payee knows of the impending
payment.

The commentator’s suggestion was
not adopted. The expedited process has
been initiated in limited circumstances
in order to lessen the administrative
burden on foreign individuals receiving
unexpected payments. Although the IRS
is continuing to consider increasing the
availability of this expedited process in
the future, the particular administrative
issue addressed in these regulations
generally does not exist with respect to
expected payments. Thus, there is not a
compelling reason to extend the
expedited process at this time.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. These regulations
impose no new collection of
information on small entities; therefore,
a Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Code, the
proposed regulations preceding these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Jonathan A. Sambur,
Office of the Associate Chief Counsel
(International). However, other
personnel from the IRS and Treasury



70312

Federal Register/Vol. 67, No. 226/ Friday, November 22, 2002/Rules and Regulations

Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Estate taxes, Excise taxes, Gift taxes,
Income taxes, Penalties, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 301
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.1441-0 is amended
by redesignating the entries for
paragraph (g) of § 1.1441-6 as paragraph
(h) and revising the entry for newly
designated paragraph (h), and adding
new entries for paragraphs (g) through
(g)(5) to read as follows:

§1.1441-0 Outline of regulations
provisions for section 1441.
* * * * *

(g) Special taxpayer identifying number
rule for certain foreign individuals claiming
treaty benefits.

(1) General rule.

(2) Special rule.

(3) Requirement that an ITIN be requested
during the first business day following
payment.

(4) Definition of unexpected payment.

(5) Examples.

(h) Effective dates.

* * * * *

Par. 3. Section 1.1441-1 is amended
by adding paragraph (b)(7)(i)(D) to read
as follows:

§1.1441-1 Requirement for the deduction
and withholding of tax on payments to
foreign persons.
* * * * *

(b) * *x %

(7) * x %

(i) * % %

(D) The withholding agent has
complied with the provisions of
§1.1441-6(c) or (g).

* * * * *

§1.1441-1T [Removed]

Par. 4. Section 1.1441-1T is removed.

Par. 5. Section 1.1441-6 is amended
as follows:

1. The fifth sentence of paragraph
(b)(1) is amended by removing the

language “and §1.1441-6T(h)” and
adding “and § 1.1441-6(g)” in its place.

2. Paragraph (g) is redesignated as
paragraph (h) and new paragraph (g) is
added.

3. Newly designated paragraph (h)
section heading is revised.

4. Newly designated paragraph (h)(1)
is revised.

5. Newly designated paragraph (h)(2)
is amended by removing the language
“(g)(2)” and adding “(h)(2)” in its place
each place it appears in the third and
fourth sentences.

The addition and revisions read as
follows:

§1.1441-6 Claim of reduced withholding
under an income tax treaty.
* * * * *

(g) Special taxpayer identifying
number rule for certain foreign
individuals claiming treaty benefits—(1)
General rule. Except as provided in
paragraph (c) or (g)(2) of this section, for
purposes of paragraph (b)(1) of this
section, a withholding agent may not
rely on a beneficial owner withholding
certificate, described in paragraph (b)(1)
of this section, that does not include the
beneficial owner’s taxpayer identifying
number (TIN).

(2) Special rule. For purposes of
satisfying the TIN requirement of
paragraph (b)(1) of this section, a
withholding agent may rely on a
beneficial owner withholding
certificate, described in such paragraph,
without regard to the requirement that
the withholding certificate include the
beneficial owner’s TIN, if—

(i) A withholding agent, who is also
an acceptance agent, as defined in
§301.6109-1(d)(3)(iv) of this chapter
(the payor), has entered into an
acceptance agreement that permits the
acceptance agent to request an
individual taxpayer identification
number (ITIN) on an expedited basis
because of the circumstances of
payment or unexpected nature of
payments required to be made by the
payor;

(ii) The payor was required to make
an unexpected payment to the beneficial
owner who is a foreign individual;

(iii) An ITIN for the beneficial owner
cannot be received by the payor from
the Internal Revenue Service (IRS)
because the IRS is not issuing ITINs at
the time of payment or any time prior
to the time of payment when the payor
has knowledge of the unexpected
payment;

(iv) The unexpected payment to the
beneficial owner could not be
reasonably delayed to permit the payor
to obtain an ITIN for the beneficial
owner on an expedited basis; and

(v) The payor satisfies the provisions
of paragraph (g)(3) of this section.

(3) Requirement that an ITIN be
requested during the first business day
following payment. The payor must
submit a beneficial owner payee
application for an ITIN (Form W-7
“Application for IRS Individual
Taxpayer Identification Number”) that
complies with the requirements of
§301.6109-1(d)(3)(ii) of this chapter,
and also the certification described in
§301.6109-1(d)(3)(iv)(A)(4) of this
chapter, to the IRS during the first
business day after payment is made.

(4) Definition of unexpected payment.
For purposes of this section, an
unexpected payment is a payment that,
because of the nature of the payment or
the circumstances in which it is made,
could not reasonably have been
anticipated by the payor or beneficial
owner during a time when the payor or
beneficial owner could obtain an ITIN
from the IRS. For purposes of this
paragraph (g)(4), a payor or beneficial
owner will not lack the requisite
knowledge of the forthcoming payment
solely because the amount of the
payment is not fixed.

(5) Examples. The rules of this
paragraph (g) are illustrated by the
following examples:

Example 1. G, a citizen and resident of
Country Y, a country with which the United
States has an income tax treaty that exempts
U.S. source gambling winnings from U.S. tax,
is visiting the United States for the first time.
During his visit, G visits Casino B, a casino
that has entered into a special acceptance
agent agreement with the IRS that permits
Casino B to request an ITIN on an expedited
basis. During that visit, on a Sunday, G wins
$5000 in slot machine play at Casino B and
requests immediate payment from Casino B.
ITINs are not available from the IRS on
Sunday and would not again be available
until Monday. G, who does not have an
individual taxpayer identification number,
furnishes a beneficial owner withholding
certificate, described in § 1.1441-1(e)(2), to
the Casino upon winning at the slot machine.
The beneficial owner withholding certificate
represents that G is a resident of Country Y
(within the meaning of the U.S.—Y tax
treaty) and meets all applicable requirements
for claiming benefits under the U.S.—Y tax
treaty. The beneficial owner withholding
certificate does not, however, contain an ITIN
for G. On the following Monday, Casino B
faxes a completed Form W-7, including the
required certification, for G, to the IRS for an
expedited ITIN. Pursuant to paragraph (b)
and (g)(2) of this section, absent actual
knowledge or reason to know otherwise,
Casino B, may rely on the documentation
furnished by G at the time of payment and
pay the $5000 to G without withholding U.S.
tax based on the treaty exemption.

Example 2. The facts are the same as
Example 1, except G visits Casino B on
Monday. G requests payment Monday
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afternoon. In order to pay the winnings to G
without withholding the 30 percent tax,
Casino B must apply for and obtain an ITIN
for G because an expedited ITIN is available
from the IRS at the time of the $5000
payment to G.

Example 3. The facts are the same as
Example 1, except G requests payment fifteen
minutes before the time when the IRS begins
issuing ITINs. Under these facts, it would be
reasonable for Casino B to delay payment to
G. Therefore, Casino B must apply for and
obtain an ITIN for G if G wishes to claim an
exemption from U.S. withholding tax under
the U.S.—Y tax treaty at the time of payment.

Example 4. P, a citizen and resident of
Country Z, is a lawyer and a well-known
expert on real estate transactions. P is
scheduled to attend a three-day seminar on
complex real estate transactions, as a
participant, at University U, a U.S.
university, beginning on a Saturday and
ending on the following Monday, which is a
holiday. University U has entered into a
special acceptance agent agreement with the
IRS that permits University U to request an
ITIN on an expedited basis. Country Z is a
country with which the United States has an
income tax treaty that exempts certain
income earned from the performance of
independent personal services from U.S. tax.
It is P’s first visit to the United States. On
Saturday, prior to the start of the seminar,
Professor QQ, one of the lecturers at the
seminar, cancels his lecture. That same day
the Dean of University U offers P $5000, to
replace Professor Q at the seminar, payable
at the conclusion of the seminar on Monday.
P agrees. P gives her lecture Sunday
afternoon. ITINs are not available from the
IRS on that Saturday, Sunday, or Monday.
After the seminar ends on Monday, P, who
does not have an ITIN, requests payment for
her teaching. P furnishes a beneficial owner
withholding certificate, described in
§1.1441-1(e)(2), to University U that
represents that P is a resident of Country Z
(within the meaning of the U.S.—Z tax treaty)
and meets all applicable requirements for
claiming benefits under the U.S.—Z tax
treaty. The beneficial owner withholding
certificate does not, however, contain an ITIN
for P. On Tuesday, University U faxes a
completed Form W-7, including the required
certification, for P, to the IRS for an
expedited ITIN. Pursuant to paragraph (b)
and (g)(2) of this section, absent actual
knowledge or reason to know otherwise,
University U may rely on the documentation
furnished by P and pay $5000 to P without
withholding U.S. tax based on the treaty
exemption.

(h) Effective dates—(1) General rule.
This section applies to payments made
after December 31, 2000, except for
paragraph (g) of this section which
applies to payments made after
December 31, 2001.

* * * * *

Section 1.1441-6T [Removed]
Par. 6. Section 1.1441-6T is removed.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 7. The authority for part 301
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 8. In § 301.6109-1, paragraph
(g)(3) is revised to read as follows:

§301.6109-1 Identifying numbers.
* * * * *
(g] * * %

(3) Waiver of prohibition to disclose
taxpayer information when acceptance
agent acts. As part of its request for an
IRS individual taxpayer identification
number or submission of proof of
foreign status with respect to any
taxpayer identifying number, where the
foreign person acts through an
acceptance agent, the foreign person
will agree to waive the limitations in
section 6103 regarding the disclosure of
certain taxpayer information. However,
the waiver will apply only for purposes
of permitting the Internal Revenue
Service and the acceptance agent to
communicate with each other regarding
matters related to the assignment of a
taxpayer identifying number, including
disclosure of any taxpayer identifying
number previously issued to the foreign
person, and change of foreign status.
This paragraph (g)(3) applies to
payments made after December 31,
2001.

* * * * *

§301.6109-1T [Removed]

Par. 9. Section 301.6109-1T is
removed.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
Approved: Approved: November 13, 2002.

Pamela F. Olson,

Assistant Secretary of the Treasury.

[FR Doc. 02—29494 Filed 11-21-02; 8:45 am)]

BILLING CODE 4830-01-P

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 165

[COTP New Orleans—02—-022]

RIN 2115—AA97

Safety Zone; Lower Mississippi River,

Miles 87.2 to 91.2, Above Head of
Passes, New Orleans, LA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for

the Lower Mississippi River beginning
at mile 87.2 and ending at mile 91.2,
above Head of Passes, extending the
entire width of the river. This safety
zone is needed to protect persons and
vessels from the potential safety hazards
associated with the weekly upbound
and downbound transit of the cruise
ship (C/S) CONQUEST beneath the
Entergy Corporation power cable
located at mile marker 89.2. Entry into
this zone is prohibited unless
specifically authorized by the Captain of
the Port New Orleans or his designated
representative.

DATES: This rule is effective from 4:30
a.m. on November 12, 2002 until 8 p.m.
on March 2, 2003.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket [COTP New
Orleans-02—022] and are available for
inspection or copying at Marine Safety
Office New Orleans, 1615 Poydras
Street, New Orleans, Louisiana, 70112
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT.:
Lieutenant Junior Grade (LTJG) Matthew
Dooris, Marine Safety Office New
Orleans, at (504) 589—4251.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing a NPRM and, under
5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Information was made
available to the Coast Guard in
insufficient time to publish an NPRM or
for publication in the Federal Register
30 days prior to the event. Publishing an
NPRM and delaying its effective date
would be contrary to public interest
since immediate action is needed to
protect vessels and mariners from the
hazards associated with the weekly
upbound and downbound transit of the
C/S CONQUEST under the Entergy
Corporation power cable, Lower
Mississippi River, mile marker 89.2,
above Head of Passes, New Orleans,
Louisiana.

Background and Purpose

The Captain of the Port New Orleans
is establishing a temporary safety zone
on the Lower Mississippi River
beginning at mile 87.2 and ending at
mile 91.2, above Head of Passes,
extending the entire width of the river.
This safety zone is needed to protect
persons and vessels from the potential
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safety hazards associated with the
weekly upbound and downbound
transit of the C/S CONQUEST beneath
the Entergy Corporation power cable
located at mile marker 89.2. The C/S
CONQUEST has an air draft of 208 feet
and will be homeported at the Julia
Street Wharf, Lower Mississippi River,
mile marker 95.3, above Head of Passes,
New Orleans, Louisiana. The Entergy
Corporation power cable is 216.4 feet
North American Vertical Datum (NAVD)
at the center of the Lower Mississippi
River and increases in height to a
maximum of 312.7 feet NAVD on the
East bank and a maximum of 342.6 feet
NAVD on the West bank. As the C/S
CONQUEST needs an air gap of 14 feet
between it and the cable to prevent
arcing, the vessel must maneuver within
600 feet of the East bank or within 700
feet of the West bank to safely transit
under the Entergy Corporation power
cable. Vessels transiting this area may
restrict the maneuverability of the C/S
CONQUEST through those safe passage
lanes and possibly result in harm to life,
damage to the cruise ship, the power
cable, or nearby vessels.

The safety zone will be enforced from
4:30 a.m. until 5:30 a.m. and from 5
p.-m. until 6 p.m. on November 12,
November 15, November 19, November
21, and November 27, 2002. It will also
be enforced from 4:30 a.m. until 5:30
a.m. and from 6:30 p.m. until 7:30 p.m.
every Sunday between December 1,
2002 and March 2, 2003. Those periods
of enforcement are based on the advance
cruise schedule for the C/S CONQUEST
and are potentially subject to change.
Mariners will be advised of the periods
the safety zone will be enforced via
broadcast notice to mariners. Except as
described in this rule, entry into the
zone during the announced enforcement
periods is prohibited to all vessels
unless authorized by the Captain of the
Port New Orleans or his designated
representative. Moored vessels or
vessels anchored in a designated
anchorage area are permitted to remain
within the safety zone.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040, February 26, 1979).

The Coast Guard expects the
economic impact of this rule to be so
minimal that a full Regulatory

Evaluation under paragraph 10(e) of the
regulatory policies procedures of DOT is
unnecessary. This regulation will only
affect maritime traffic for short periods
of time and notifications to the marine
community will be made through
broadcast notice to mariners. The
impact on routine navigation is
expected to be minimal as the zone will
only be in effect for a few hours each
week.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601—612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605 (b) that this rule will not
have a significant economic impact on
a substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit the Lower
Mississippi River from miles 87.2 to
91.2 while the C/S CONQUEST is
transiting inbound and outbound. This
safety zone will not have a significant
economic impact on a substantial
number of small entities because this
rule will be in effect for only a short
period of time each week.

If you are a small business entity and
are significantly affected by this
regulation please contact LT]G Matthew
Dooris, Marine Safety Office New
Orleans, at (504) 589—4251.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so they could
better evaluate its effects on them and
particiFate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, so we discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
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responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 21,
paragraph (34)(g) of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation because
this rule is not expected to result in any
significant adverse environmental
impact as described in the National
Environmental Policy Act of 1969
(NEPA). A “Categorical Exclusion
Determination” is available for
inspection or copying where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(Water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A new temporary § 165.T08-122 is
added to read as follows:

§165.T08-122 Safety Zone; Lower
Mississippi River, Miles 87.2 to 91.2, Above
Head of Passes, New Orleans, LA.

(a) Location. The following area is a
safety zone: the waters of the Lower
Mississippi River, above Head of Passes,
beginning at mile 87.2 and ending at
mile 91.2, extending the entire width of
the river.

(b) Effective date. This section is
effective from 4:30 a.m. on November
12, 2002 until 8 p.m. on March 2, 2003.

(c) Periods of enforcement. This rule
will be enforced from 4:30 a.m. until
5:30 a.m. and from 5 p.m. until 6 p.m.
on November 12, November 15,
November 19, November 21, and
November 27, 2002. It will also be
enforced from 4:30 a.m. until 5:30 a.m.
and from 6:30 p.m. until 7:30 p.m. every
Sunday between December 1, 2002 and
March 2, 2003. Those periods of
enforcement are based on the predicted
cruise schedule for the C/S CONQUEST
and are subject to change. The Captain
of the Port New Orleans will inform the
public via broadcast notice to mariners
of the enforcement periods for the safety
zone.

(d) Regulations. (1) In accordance
with the general regulations in § 165.23
of this part, except as described in this
rule, entry into this zone is prohibited
unless authorized by the Captain of the
Port New Orleans or his designated
representative.

(2) The Captain of the Port New
Orleans will inform the public via
broadcast notice to mariners of the
enforcement periods for the safety zone.

(3) Moored vessels or vessels
anchored in a designated anchorage area
are permitted to remain within the
safety zone.

(4) Vessels requiring entry into or
passage through the zone during the
enforcement periods must request
permission from the Captain of the Port
New Orleans or his designated
representative. The Captain of the Port
may be contacted via VHF Channel 13
or 16 or by telephone at (504) 589—6261.

(5) All persons and vessels shall
comply with the instruction of the
Captain of the Port New Orleans and
designated on-scene U.S. Coast Guard
patrol personnel. On-scene U.S. Coast
Guard patrol personnel include
commissioned, warrant, and petty
officers of the U.S. Coast Guard.

Dated: November 1, 2002.
R.W. Branch,

Captain, U.S. Coast Guard, Captain of the
Port New Orleans.

[FR Doc. 02-29654 Filed 11-21-02; 8:45 am)]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[DE061-DE066-1036; FRL—7411-3]

Approval and Promulgation of Air
Quality Implementation Plans; Six
Control Measures to Meet EPA-
Identified Shortfalls in Delaware’s One-
Hour Ozone Attainment Demonstration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of Delaware. This
revision consists of six control measures
to meet EPA-identified shortfalls in
Delaware’s one-hour ozone attainment
demonstration. The intended effect of
this action is to approve the six control
measures.

EFFECTIVE DATE: This final rule is
effective on December 23, 2002.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
Delaware Department of Natural
Resources & Environmental Control, 89
Kings Highway, P.O. Box 1401, Dover,
Delaware 19903.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by e-mail at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On September 12, 2002 (67 FR 5776),
EPA published a notice of proposed
rulemaking (NPR) for the State of
Delaware. The NPR proposed approval
of the Delaware SIP revision for six
control measures based on the model
rules developed by the Ozone Transport
Commission (OTC), to meet EPA-
identified attainment shortfalls for the
Philadelphia-Wilmington-Trenton
nonattainment area and 19 counties
within 100 kilometers of the
nonattainment area. The six control
measures are: (1) Control of volatile
organic compound (VOC) emissions
from mobile equipment repair and
refinishing; (2) control of VOC
emissions from solvent cleaning and
drying; (3) control of VOC emissions
from Architectural and Industrial
Maintenance (AIM) coatings; (4) control
of VOC emissions from consumer
products; (5) control of VOC emissions
from portable fuel containers; and (6)
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control of nitrogen oxides (NOx)
emissions from industrial boilers. Other
specific requirements of the six control
measures and the rationale for EPA’s
proposed action are explained in the
NPR and will not be restated here. No
public comments were received on the
NPR.

II. Final Action

EPA is approving the six control
measures submitted on March 1, 2002,
as revisions to the Delaware SIP.

III. Administrative Requirements

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). This rule also does
not have tribal implications because it
will not have a substantial direct effect
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national

government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 21, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
pertaining to six control measures to
meet EPA-identified shortfalls in
Delaware’s one-hour ozone attainment
demonstration, may not be challenged
later in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: November 14, 2002.

Donald S. Welsh,
Regional Administrator, Region III.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart I—Delaware

2. In Section 52.420, the table in
paragraph (c) is amended:

a. Under Regulation 24 by revising the
entries for Section 11 and Section 33.

b. By adding a new Regulation 41,
including headings, with entries for
Section 1, Section 2 and Section 3.

c. By adding a new Regulation 42,
including headings, with an entry for
Section 1.

The revisions and additions read as
follows:

§52.420 Identification of plan.
* * * * *
(C) * % %
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EPA-APPROVED REGULATIONS IN THE DELAWARE SIP
- ] . State effec- Additional ex-
State citation Title/subject tive date EPA approval date planation
* * * * * * *
Regulation 24 CONTROL OF VOLATILE ORGANIC COMPOUND EMISSIONS
* * * * * * *
Section 11 ......cccceeueee. Mobile Equipment Repair and Refinishing .........cccccccvviiiiininnene 11/11/01 November 22, 2002,
Federal Register
page citation.
* * * * * * *
Section 33 .....ccceeiienn. Solvent Cleaning and DryiNg ........ccccoviveeaiiiienniiee e 11/11/01 November 22, 2002,
Federal Register
page citation.
* * * * * * *

Regulation 41

Section 1 .......coeevnnnee.
Section 2 ....ceeeeveeenne. Commercial Products
Section 3 ......cooevvnnneenn.

Regulations 42

Architectural and Industrial Maintenance (AIM) Coatings ...........

LIMITING VOC EMISSIONS FROM CONSUMER AND COMMERCIAL PRODUCTS
3/11/02 November 22, 2002,

Federal Register
page citation.

1/11/02 November 22, 2002,

Federal Register
page citation.

11/11/01 November 22, 2002,

Federal Register
page citation.

SPECIFIC EMISSION CONTROL REQUIREMENTS

Section 1 ...ccceeevvveenen. Control of Nitrogen Oxides (NOx) Emissions from Industrial 12/11/01 November 22, 2002,
Boilers. Federal Register
page citation.
* * * * *

[FR Doc. 02—29605 Filed 11-21-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MO 164-1164a; FRL—7412-4]
Approval and Promulgation of

Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is announcing it is
approving a revision to the Missouri
State Implementation Plan (SIP) which
pertains to a revision to the solvent
metal cleaning rule applicable to the St.
Louis area. This revision addresses
paint spray gun cleaning solvents and
emission controls. Approval of this
revision will ensure consistency
between the state and federally-
approved rules, and ensure Federal
enforceability of the revised state rule.

DATES: This direct final rule will be
effective January 21, 2003, unless EPA
receives adverse comments by
December 23, 2002. If adverse
comments are received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.
ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.
Copies of documents relative to this
action are available for public
inspection during normal business
hours at the above-listed Region 7
location. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.
FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

What is a SIP?

What is the Federal approval process for
a SIP?

What does Federal approval of a state
regulation mean to me?

What is being addressed in this
document?

Have the requirements for approval of a
SIP revision been met?

What action is EPA taking?

What Is a SIP?

Section 110 of the Clean Air Act
(CAA) requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by EPA. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: Carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to us
for approval and incorporation into the
Federally-enforceable SIP.

Each Federally-approved SIP protects
air quality primarily by addressing air
pollution at its point of origin. These
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SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What Is the Federal Approval Process
for a SIP?

In order for state regulations to be
incorporated into the Federally-
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All state regulations and supporting
information approved by EPA under
section 110 of the CAA are incorporated
into the Federally-approved SIP.
Records of such SIP actions are
maintained in the Code of Federal
Regulations (CFR) at Title 40, Part 52,
entitled “Approval and Promulgation of
Implementation Plans.” The actual state
regulations which are approved are not
reproduced in their entirety in the CFR
outright but are “incorporated by
reference,” which means that we have
approved a given state regulation with
a specific effective date.

What Does Federal Approval of a State
Regulation Mean to Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally-approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in section 304 of
the CAA.

What Is Being Addressed in This
Document?

Missouri rule 10 CSR 10-5.300,
Control of Emissions From Solvent
Metal Cleaning, has been revised to
allow the use of a higher vapor pressure
solvent when used to clean paint spray
guns and nozzles. The lower vapor
pressure solvent allowed prior to this
revision was not effective at removing
hardened paint from paint spray guns

and nozzles. The revision also requires
that when the higher vapor pressure
solvent is used for this purpose, that it
be used with closed-top cleaning
machines only (as opposed to open-top
cleaning machines). Closed-top cleaning
machines are more effective at capturing
emissions than open-top machines.
Sources will still have the option of
using the lower vapor pressure solvent
with either open-top or closed-top
cleaning machines.

The Missouri Department of Natural
Resources has estimated that this
revision will result in an increase in
volatile organic compound emissions of
.079 tons per day. This increase will
have a negligible impact on modeled
ambient air quality in the St. Louis area.

This rule is one of the rules used to
meet the requirements for the 15% Rate
of Progress (ROP) plan and attainment
demonstration plan for the St. Louis
nonattainment area. When the emission
reductions from this rule were
calculated in 1998 for these plans, spray
gun cleaning emissions reduction
credits were not considered. Thus, this
revision will not have any effect on
these plans.

Have the Requirements for Approval of
a SIP Revision Been Met?

The state submittal has met the public
notice requirements for SIP submissions
in accordance with 40 CFR 51.102. The
submittal also satisfied the
completeness criteria of 40 CFR part 51,
appendix V. In addition, as explained
above and in more detail in the
technical support document which is
part of this document, the revision
meets the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations.

What Action Is EPA Taking?

We are processing this action as a
final action because the revisions make
routine changes to the existing rules
which are noncontroversial. Therefore,
we do not anticipate any adverse
comments. Please note that if EPA
receives adverse comment on part of
this rule and if that part can be severed
from the remainder of the rule, EPA may
adopt as final those parts of the rule that
are not the subject of an adverse
comment.

Final action: We are approving as a
revision to the Missouri SIP revisions to
state rule 10 CSR 10-5.300, Control of
Emissions From Solvent Metal Cleaning,
which has a state effective date of May
30, 2002.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is

not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
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that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and

cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 21, 2003.

Filing a petition for reconsideration
by the Administrator of this final rule
does not affect the finality of this rule
for the purposes of judicial review nor
does it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.
Dated: November 8, 2002.
James B. Gulliford,
Regional Administrator, Region 7.
Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart AA—Missouri

2.In §52.1320(c) the table is amended
under Chapter 5 by revising the entry
for ““10-5.300"" to read as follows:

the Comptroller General of the United Environmental protection, Air §52.1320 |Identification of plan.

States prior to publication of the rule in  pollution control, Incorporation by * * * * *

the Federal Register. A major rule reference, Intergovernmental relations, (c)* * *

EPA-APPROVED MISSOURI REGULATIONS
EPA
. R . State effec-  2P° ;

Missouri citation Title tive date praodv- Explanation

date
Missouri Department of Natural Resources
* * * * * * *

Chapter 5—Air Quality Standards and Air Pollution Control Regulations for the

St. Louis Metropolitan Area

* * * * * * *
10-5.300 ........... Control of Emissions From Solvent Metal Cleaning ..........ccoccoevverieeiiinicinieneenec e 5/30/02 11/22/02
* * * * * * *
* * * * *

[FR Doc. 02—29609 Filed 11-21-02; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70

[MO 166-1166a; FRL—7412—1]
Approval and Promulgation of

Implementation Plans and Operating
Permits Program; State of Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is announcing it is
approving a revision to the Missouri
State Implementation Plan (SIP) and
Operating Permits Program. EPA is
approving a revision to Missouri rule

“Submission of Emission Data,
Emission Fees, and Process
Information.” This revision will ensure
consistency between the state and
Federally-approved rules, and ensure
Federal enforceability of the state’s most
recent rule revision.

DATES: This direct final rule will be
effective January 21, 2003, unless EPA
receives adverse comments by
December 23, 2002. If adverse
comments are received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.
ADDRESSES: Comments may be mailed to
Wayne Kaiser, Environmental
Protection Agency, Air Planning and
Development Branch, 901 North 5th
Street, Kansas City, Kansas 66101.
Copies of documents relative to this
action are available for public

inspection during normal business
hours at the above-listed Region 7
location. The interested persons
wanting to examine these documents
should make an appointment with the
office at least 24 hours in advance.

FOR FURTHER INFORMATION CONTACT:
Wayne Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This section provides additional
information by addressing the following
questions:

What is a SIP?

What is the Federal approval process for a
SIP?

What does Federal approval of a state
regulation mean to me?

What is the part 70 Operating Permits
Program?

What is being addressed in this document?



70320

Federal Register/Vol. 67, No. 226/ Friday, November 22, 2002/Rules and Regulations

Have the requirements for approval of a
SIP revision and part 70 program revision
been met?

What action is EPA taking?

What Is a SIP?

Section 110 of the Clean Air Act
(CAA) requires states to develop air
pollution regulations and control
strategies to ensure that state air quality
meets the national ambient air quality
standards established by us. These
ambient standards are established under
section 109 of the CAA, and they
currently address six criteria pollutants.
These pollutants are: carbon monoxide,
nitrogen dioxide, ozone, lead,
particulate matter, and sulfur dioxide.

Each state must submit these
regulations and control strategies to us
for approval and incorporation into the
Federally-enforceable SIP.

Each Federally-approved SIP protects
air quality primarily by addressing air
pollution at its point of origin. These
SIPs can be extensive, containing state
regulations or other enforceable
documents and supporting information
such as emission inventories,
monitoring networks, and modeling
demonstrations.

What Is the Federal Approval Process
for a SIP?

In order for state regulations to be
incorporated into the Federally-
enforceable SIP, states must formally
adopt the regulations and control
strategies consistent with state and
Federal requirements. This process
generally includes a public notice,
public hearing, public comment period,
and a formal adoption by a state-
authorized rulemaking body.

Once a state rule, regulation, or
control strategy is adopted, the state
submits it to us for inclusion into the
SIP. We must provide public notice and
seek additional public comment
regarding the proposed Federal action
on the state submission. If adverse
comments are received, they must be
addressed prior to any final Federal
action by us.

All state regulations and supporting
information approved by us under
section 110 of the CAA are incorporated
into the Federally-approved SIP.
Records of such SIP actions are
maintained in the Code of Federal
Regulations (CFR) at ttle 40, part 52,
entitled “Approval and Promulgations
of Implementation Plans.”” The actual
state regulations which are approved are
not reproduced in their entirety in the
CFR outright but are “incorporated by
reference,” which means that we have
approved a given state regulation with
a specific effective date.

What Does Federal Approval of a State
Regulation Mean to Me?

Enforcement of the state regulation
before and after it is incorporated into
the Federally-approved SIP is primarily
a state responsibility. However, after the
regulation is Federally approved, we are
authorized to take enforcement action
against violators. Citizens are also
offered legal recourse to address
violations as described in the CAA.

What Is the Part 70 Operating Permits
Program?

The CAA Amendments of 1990
require all states to develop operating
permits programs that meet certain
Federal criteria. In implementing this
program, the states are to require certain
sources of air pollution to obtain
permits that contain all applicable
requirements under the CAA. One
purpose of the part 70 operating permits
program is to improve enforcement by
issuing each source a single permit that
consolidates all of the applicable CAA
requirements into a Federally-
enforceable document. By consolidating
all of the applicable requirements for a
facility into one document, the source,
the public, and the permitting
authorities can more easily determine
what CAA requirements apply and how
compliance with those requirements is
determined.

Sources required to obtain an
operating permit under this program
include “major” sources of air pollution
and certain other sources specified in
the CAA or in our implementing
regulations. For example, all sources
regulated under the acid rain program,
regardless of size, must obtain permits.
Examples of major sources include
those that emit 100 tons per year or
more of volatile organic compounds,
carbon monoxide, lead, sulfur dioxide,
nitrogen dioxide, or PM10; those that
emit 10 tons per year of any single
hazardous air pollutant (HAP)
(specifically listed under the CAA); or
those that emit 25 tons per year or more
of a combination of HAPs.

Revisions to the state and local
agencies operating permits program are
also subject to public notice, comment,
and our approval.

What Is Being Addressed in This
Document?

The state of Missouri has requested
that EPA approve as a revision to the
Missouri SIP and part 70 Operating
Permits Program recently adopted
revisions to rule 10 CSR 10-6.110,
“Submission of Emission Data,
Emission Fees, and Process
Information.” The rule addresses the

emission reporting requirement of title I
of the CAA and the emission fee
requirements of title V.

This rule applies to sources that are
required to obtain a construction or title
V permit, to sources seeking an
exemption from major source permitting
requirements, and to additional source
categories specified in the rule. The rule
requires the submittal of an Emission
Inventory Questionnaire (EIQ) and
payment of emission fees based on
information submitted in the EIQ.

Missouri updates this rule annually.
The revisions this year were to make the
rule applicable to calendar year 2002
emissions by revising the applicability
date in section (5)(A) from 2001 to 2002,
and to raise the annual emission fee
from $25.70 to $31.00 per ton. This is
the first fee increase since the state
began collecting fees in 1994. This fee,
along with program cash reserves, is
sufficient to fund the cost of
administering the part 70 program.

Further discussion and Eackground
information is contained in the
technical support document prepared
for this action, which is available from
the EPA contact listed above.

Have the Requirements for Approval of
a SIP Revision and Part 70 Program
Revision Been Met?

The state submittal has met the public
notice requirements for SIP submissions
in accordance with 40 CFR 51.102. The
submittal also satisfied the
completeness criteria of 40 CFR part 51,
appendix V. In addition, as explained
above and in more detail in the
technical support document which is
part of this document, the revisions
meet the substantive SIP requirements
of the CAA, including section 110 and
40 CFR 51.211, relating to submission of
emissions data. Finally, the submittal
meets the substantive requirements of
Title V of the 1990 CAA Amendments
and 40 CFR part 70, including the
requirement in 40 CFR 70.9 relating to
emission fees.

What Action Is EPA Taking?

EPA is processing this action as a
direct final action because the revisions
make routine changes to the existing
rules which are noncontroversial, and
make regulatory revisions required by
state statute. Therefore, we do not
anticipate any adverse comments.

Final Action: EPA is approving as an
amendment to the Missouri SIP
revisions to rule 10 CSR 10-6.110,
“Submission of Emission Data,
Emission Fees, and Process
Information” pursuant to section 110.
EPA is also approving this rule as a
program revision to the state’s part 70
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Operating Permits Program pursuant to
part 70.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a

Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it is not
economically significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the CAA. In this context, in the absence
of a prior existing requirement for the
State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the CAA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate

EPA-APPROVED MISSOURI REGULATIONS

circuit by January 21, 2003. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

40 CFR Part 70

Administrative practice and
procedure, Air pollution control,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: November 12, 2002.

James B. Gulliford,
Regional Administrator, Region 7.

Chapter I, title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri

2.In §52.1320(c) the table is amended
under Chapter 6 by revising the entry
for “10-6.110"" to read as follows:

§52.1320 Identification of plan.
* * * *
(C) * *x %

State effec-

Missouri citation Title tive date EPA approval date Explanation
Missouri Department of Natural Resources
* * * * * * *

Chapter 6—Air Quality Standards, Definitions, Sampling and Reference Methods, and Air Pollution Control Regulations for the State of

Missouri
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: s . State effec- :
Missouri citation Title tive date EPA approval date Explanation
* * * * * * *
10-6.110 ............ Submission of Emission Data, Emission 8/30/02 November 22, 2002  Section (5), Emission Fees, has not been

Fees, and Process Information.

tion].

[and FR page cita-

approved as part of the SIP.

* * * * *

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Appendix A—[Amended]

2. Appendix A to Part 70 is amended
by adding paragraph (m) to read as
follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *
Missouri
* * * * *

(m) The Missouri Department of Natural
Resources submitted Missouri rule 10 CSR
10-6.110, “Submission of Emission Data,
Emission Fees, and Process Information” on
September 9, 2002, approval effective
January 21, 2003.

* * * * *

[FR Doc. 02-29607 Filed 11-21-02; 8:45 am]|
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 411
[CMS-1809-F2]
RIN 0938-AM21

Medicare and Medicaid Programs;
Physicians’ Referrals to Health Care
Entities With Which They Have
Financial Relationships: Extension of
Partial Delay of Effective Date

AGENCY: Centers for Medicare &

Medicaid Services (CMS), DHHS.

ACTION: Final rule; extension of partial
delay in effective date.

SUMMARY: This final rule further delays
for 6 months, until July 7, 2003, the
effective date of the last sentence of 42
CFR 411.354(d)(1). Section
411.354(d)(1) was promulgated in the

final rule entitled “Medicare and
Medicaid Programs; Physicians’
Referrals to Health Care Entities With
Which They Have Financial
Relationships,” published in the
Federal Register on January 4, 2001 (66
FR 856). A 1-year delay of the effective
date of the last sentence in
§411.354(d)(1) was published in the
Federal Register on December 3, 2001
(66 FR 60154). This extension of the 1-
year delay in the effective date of that
sentence will give us additional time to
reconsider the definition of
compensation that is “set in advance”
as it relates to percentage compensation
methodologies in order to avoid
unnecessarily disrupting existing
contractual arrangements for physician
services. Accordingly, the last sentence
of §411.354(d)(1), which would have
become effective January 6, 2003, will
not become effective until July 7, 2003.
We expect a future final rule with
comment period, entitled ‘“Medicare
Program; Physicians’ Referrals to Health
Care Entities With Which They Have
Financial Relationships” (Phase II), to
further address this issue prior to this
effective date.

DATES: Effective date: The effective date
of the last sentence in §411.354(d)(1) of
the final rule published in the Federal
Register on January 4, 2001 (66 FR 856),
is delayed for an additional 6 month
period to July 7, 2003.

FOR FURTHER INFORMATION CONTACT:
Karen Raschke, (410) 786—-0016.
SUPPLEMENTARY INFORMATION:

Copies: This Federal Register
document is available from the Federal
Register online database through GPO
Access, a service of the U.S.
Government Printing Office. The Web
site address is: http://
www.access.gpo.gov/nara/index.html.

In addition, the information in this
final rule will be available soon after
publication in the Federal Register on
our MEDLEARN Web site: http://
cms.hhs.gov/medlearn/refphys.asp.

I. Background

The final rule, entitled ‘“Medicare and
Medicaid Programs; Physicians’
Referrals to Health Care Entities With

Which They Have Financial
Relationships,” published in the
Federal Register on January 4, 2001 (66
FR 856), interpreted certain provisions
of section 1877 of the Social Security
Act (the Act). Under section 1877, if a
physician or a member of a physician’s
immediate family has a financial
relationship with a health care entity,
the physician may not make referrals to
that entity for the furnishing of
designated health services (DHS) under
the Medicare program, and the entity
may not bill for the services, unless an
exception applies. Many of the statutory
and new regulatory exceptions that
apply to compensation relationships
require that the amount of
compensation be “set in advance.”
Section 411.354(d)(1) of the final rule
defines the term ““set in advance.”

The last sentence of §411.354(d)(1)
reads: “‘Percentage compensation
arrangements do not constitute
compensation that is ‘set in advance’ in
which the percentage compensation is
based on fluctuating or indeterminate
measures or in which the arrangement
results in the seller receiving different
payment amounts for the same service
from the same purchaser.” Many of the
comments we received regarding the
January 4, 2001 physician self-referral
final rule indicated that physicians are
commonly paid for their professional
services using a formula that takes into
account a percentage of a fluctuating or
indeterminate measure (for example,
revenues billed or collected for
physician services). According to the
commenters, this compensation
methodology is frequently used by
hospitals, physician group practices,
academic medical centers, and medical
foundations. Several commenters
pointed out that this aspect of the final
rule, which is applicable to academic
medical centers and medical
foundations (among others), is
inconsistent with the compensation
methods permitted under the statute for
many physician group practices and
employed physicians (that is, neither
section 1877(h)(4)(B)(i) of the Act nor
section 1877(e)(2) of the Act contains
the “set in advance” requirement). We
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understand that hospitals, academic
medical centers, medical foundations
and other health care entities would
have to restructure or renegotiate
thousands of physician contracts to
comply with the language in
§411.354(d)(1) regarding percentage
compensation arrangements.
Accordingly, we published a 1-year
delay of the effective date of the last
sentence in §411.354(d)(1) in the
Federal Register on December 3, 2001
(66 FR 60154) in order to reconsider the
definition of compensation that is “set
in advance” as it relates to percentage
compensation methodologies.

II. Response to Public Comments

In response to the publication of the
interim final rule with comment period
on December 3, 2001 (66 FR 60154), we
received a total of four comments.
Because the sole purpose of that interim
final rule with comment period was to
delay the effective date of the last
sentence in §411.354(d)(1), we only
accepted comments addressing the
length of the delay of that sentence. The
following discussion includes a
description of the two pertinent
comments that we received, along with
our responses.

Comment: Two commenters requested
that we further postpone the effective
date for an additional year in order to
better effectuate our stated goals of
providing stability in the health care
services available to Medicare
beneficiaries, and of avoiding
unnecessary disruption of existing
contractual arrangements. They were of
the opinion that, although the current 1-
year delay in effective date may provide
us with enough time to publish further
guidance, physicians and other health
care entities will need additional time to
renegotiate reimbursement and
compensation arrangements in order to
avoid disrupting existing contractual
arrangements.

Response: We agree that additional
time is necessary, both for us to
reconsider this issue, and for health care
entities to bring their arrangements into
compliance. However, we believe that a
further 6-month delay in the effective
date will suffice because we expect a
future final rule with comment period
entitled “Medicare Program; Physicians’
Referrals to Health Care Entities With
Which They Have Financial
Relationships” (Phase II) to further
address this issue prior to this effective
date.

II1. Provisions of This Final Rule

To avoid any unnecessary disruption
to existing contractual arrangements
while we consider modifying this

provision, we are further postponing, for
an additional 6 months, until July 7,
2003, the effective date of the last
sentence of §411.354(d)(1). This delay
is intended to avoid disruptions in the
health care industry, and potential
attendant problems for Medicare
beneficiaries, which could be caused by
allowing the last sentence of
§411.354(d)(1) to become effective on
January 6, 2003. In the meantime,
compensation that is required to be “set
in advance” for purposes of compliance
with section 1877 of the Act may
continue to be based on percentage
compensation methodologies, including
those in which the compensation is
based on a percentage of a fluctuating or
indeterminate measure. We note that the
remaining provisions of §411.354(d)(1)
will still apply and that all other
requirements for exceptions must be
satisfied (including, for example, the
fair market value and ‘““volume and
value” requirements).

IV. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking and invite public
comment on the proposed rule. This
procedure can be waived, however, if an
agency finds good cause that the notice
and comment rulemaking procedure is
impracticable, unnecessary, or contrary
to the public interest and if the agency
incorporates in the rule a statement of
such a finding and the reasons
supporting that finding.

Our implementation of this action
without opportunity for public
comment is based on the good cause
exceptions in 5 U.S.C. 553(b)(B). We
find that seeking public comment on
this action would be impracticable and
unnecessary. We are implementing this
additional delay of effective date as a
result of our review of the public
comments that we received on the
January 4, 2001 physician self-referral
final rule. As discussed above, we
understand from those comments and
the comments we received on the
December 3, 2001 interim final rule that,
unless we further delay the effective
date of the last sentence of
§411.354(d)(1), hospitals, academic
medical centers, and other entities will
have to renegotiate numerous contracts
for physician services, potentially
causing significant disruption within
the health care industry. We are
concerned that the disruption could
unnecessarily inconvenience Medicare
beneficiaries or interfere with their
medical care and treatment. We do not
believe that it is necessary to offer yet
another opportunity for public comment
on the same issue in the limited context
of whether to delay this sentence of the

regulation. In addition, given the
imminence of the January 6, 2003
effective date, we find that seeking
public comment on this delay in
effective date would be impracticable
because it would generate uncertainty
regarding an imminent effective date.
This uncertainty could cause health care
providers to renegotiate thousands of
contracts with physicians in an effort to
comply with the regulation by January
6, 2003 if the proposed delay is not
finalized until after the opportunity for
public comment. Thus, providing the
opportunity for public comment could
result in the very disruption that this
delay of effective date is intended to
avoid.
(Catalog of Federal Domestic Assistance
Program No. 93.773 Medicare—Hospital
Insurance Program; Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program; and Program No. 93.778,
Medical Assistance Program)

Dated: September 27, 2002.

Thomas A. Scully,
Administrator, Centers for Medicare &
Medicaid Services.
Approved: November 19, 2002.
Tommy G. Thompson,
Secretary.
[FR Doc. 02—29797 Filed 11-21-02; 8:45 am]
BILLING CODE 4120-01-P

DEPARTMENT OF DEFENSE
48 CFR Part 225

[DFARS Case 2002-D005]

Defense Federal Acquisition
Regulation Supplement; Foreign
Military Sales Customer Involvement
AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD has issued a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to add policy regarding the
participation of foreign military sales
(FMS) customers in the development of
contracts that DoD awards on their
behalf. The objective is to provide FMS
customers with more visibility into the
contract pricing and award process.

EFFECTIVE DATE: November 22, 2002.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams,
OUSD(AT&L)DPAP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—0328;
facsimile (703) 602—-0350. Please cite
DFARS Case 2002—-D005.
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SUPPLEMENTARY INFORMATION:

A. Background

This final rule revises DFARS
225.7304 to provide for greater
involvement of FMS customers in the
contract award process, while protecting
against unauthorized disclosure of
contractor proprietary data. DoD
published a proposed rule at 67 FR
20713 on April 26, 2002. Seven sources
submitted comments on the proposed
rule. As a result of the public comments,
the final rule differs from the proposed
rule in that it contains additional
language requiring the contracting
officer to—

1. Consult with the contractor before
making a decision regarding the degree
of FMS customer participation in
contract negotiations; and

2. Provide an explanation to the FMS
customer if its participation in
negotiations will be limited.

A discussion of public comments
addressing other aspects of the rule is
provided below:

Comment: In 225.7304(b), change
“FMS customers should be encouraged
to participate” to “FMS customers may
participate.”

DoD Response: Do not concur. The
objective of the rule is to increase
transparency for FMS customers. The
word “may”’ does not accurately reflect
this objective.

Comment: Revise 225.7304(c) to
permit disclosure of proprietary data
only “in limited circumstances where
the contractor authorizes release of
specific data” rather than when “the
contractor authorizes its release.”

DoD Response: Do not concur. The
language in the final rule adequately
protects the rights of the contractor.

Comment: The Defense Security
Cooperation Agency should determine
the degree of customer participation in
contract negotiations, rather than
leaving this decision to the sole
discretion of the contracting officer.

DoD Response: Do not concur. The
contracting officer is responsible for
contract negotiations.

Comment: Add language to increase
the role of the FMS customer in the
supplier selection process.

DoD Response: Do not concur. The
FMS customer may suggest additional
supply sources for any acquisition.
Section 225.7304(e)(1) of the rule
specifies that the FMS customer may
suggest the inclusion of additional firms
in the solicitation process.

Comment: Amend 225.7304(e)(3) to
limit FMS customer observation or
participation in negotiations involving
any cost information, including cost or
pricing data.

DoD Response: Do not concur. A
major concern is to preclude
unnecessary exclusion of FMS customer
representatives from negotiations when
only top-level pricing information is
discussed. There are sufficient
protections in the rule for nondisclosure
of proprietary information. Participation
of the FMS customer in discussions
involving information other than cost or
pricing data would be at the discretion
of the contracting officer, after
consultation with the contractor. This
DFARS rule implements DoD policy, as
set forth in a memorandum of the
Deputy Secretary of Defense dated
January 9, 2002, Subject: Department of
Defense Policy on Foreign Customer
Participation in the Letter of Offer and
Acceptance and Contracting
Development Process, which requires a
DFARS deviation only when the
negotiations involve cost or pricing
data.

Comment: In 225.7304(f), delete the
parenthetical “(except that, upon timely
notice, the contracting officer may
attempt to obtain any special contract
provisions, warranties, or other unique
requirements requested by the FMS
customer),” because it appears to
encourage untimely modification of the
stated requirements.

DoD Response: Do not concur. Section
225.7304(f) of the rule specifically
requires timely notice.

Comment: Include additional
language regarding requirements for the
contracting officer to justify price
reasonableness.

DoD Response: Do not concur. Section
225.7304(h) of the rule requires the
contracting officer, upon request, to
demonstrate the reasonableness of the
contract price to the FMS customer.
How this demonstration is
accomplished should be left to the
discretion of the contracting officer.

Comment: In 225.7304(h), delete the
word “‘sufficient” from the phrase
requiring the contracting officer to
“provide sufficient information to
demonstrate the reasonableness of the
price...” This term is indefinable in the
sense that it is virtually impossible to
objectively determine what is
“sufficient” information.

DoD Response: Do not concur. The
word “sufficient” describes the
adequacy of the information to
demonstrate the reasonableness of the
price. Although the term cannot be
objectively defined, DoD does not agree
that this establishes a limitless
requirement.

Comment: Add language to address
U.S. export laws that limit FMS
customer participation in the
acquisition process.

DoD Response: Do not concur. An
approved Letter of Offer and Acceptance
constitutes the legal authorization for
the export of the defense articles,
technical data, or defense services
described therein. 22 U.S.C. 2778(b)(2)
provides that “* * * no license shall be
required for exports or imports made by
or for an agency of the United States
Government * * * for carrying out any
foreign assistance or sales program
authorized by law and subject to the
control of the President by other
means.”

Comment: Add language that clarifies
the right of foreign auditors to conduct
pre-contract award proposal audits and
to have access to price negotiation
memoranda and business clearance
memoranda.

DoD Response: Do not concur. This
DFARS rule is not the appropriate place
to address the participation of foreign
auditors in U.S. acquisitions or the
release of price negotiation and business
clearance memoranda to them. These
topics are more appropriately addressed
in the reciprocal procurement
agreements with the foreign country.

Comment: Provide an explanation of
what constitutes contractor proprietary
data and the conditions under which a
deviation would be granted for an FMS
customer to participate in contract
negotiations when cost or pricing data
will be discussed.

DoD Response: What constitutes
proprietary data is governed by U.S.
law. The disclosure of proprietary data
is generally controlled by the Trade
Secrets Act (18 U.S.C. 1905) and the
Freedom of Information Act (5 U.S.C.
552). A deviation to the regulations (for
other than statutory requirements) may
be granted when necessary to meet the
specific needs and requirements of any
procurement. Policy pertaining to
deviations is provided in FAR Subpart
1.4 and DFARS Subpart 201.4.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993.

B. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the involvement of FMS
customers in contract development
should have no significant effect on
offerors or contractors, and the rule
provides for the protection of contractor
proprietary data.
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C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the rule does not
impose any information collection
requirements that require the approval
of the Office of Management and Budget
under 44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 225
Government procurement.

Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR part 225 is
amended as follows:

1. The authority citation for 48 CFR
part 225 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter 1.

PART 225—FOREIGN ACQUISITION

2. Section 225.7304 is revised to read
as follows:

225.7304 FMS customer involvement.

(a) FMS customers may request that a
defense article or defense service be
obtained from a particular contractor. In
such cases, FAR 6.302—4 provides
authority to contract without full and
open competition. The FMS customer
may also request that a subcontract be
placed with a particular firm. The
contracting officer shall honor such
requests from the FMS customer only if
the LOA or other written direction
sufficiently fulfills the requirements of
FAR Subpart 6.3.

(b) FMS customers should be
encouraged to participate with U.S.
Government acquisition personnel in
discussions with industry to—

(1) Develop technical specifications;

(2) Establish delivery schedules;

(3) Identify any special warranty
provisions or other requirements unique
to the FMS customer; and

(4) Review prices of varying
alternatives, quantities, and options
needed to make price-performance
tradeoffs.

(c) Do not disclose to the FMS
customer any data, including cost or
pricing data, that is contractor
proprietary unless the contractor
authorizes its release.

(d) Except as provided in paragraph
(e)(3) of this section, the degree of FMS
customer participation in contract
negotiations is left to the discretion of
the contracting officer after consultation
with the contractor. The contracting
officer shall provide an explanation to
the FMS customer if its participation in
negotiations will be limited. Factors that
may limit FMS customer participation
include situations where—

(1) The contract includes
requirements for more than one FMS
customer;

(2) The contract includes unique U.S.
requirements; or

(3) Contractor proprietary data is a
subject of negotiations.

(e) Do not allow representatives of the
FMS customer to—

(1) Direct the exclusion of certain
firms from the solicitation process (they
may suggest the inclusion of certain
firms);

(2) Interfere with a contractor’s
placement of subcontracts; or

(3) Observe or participate in
negotiations between the U.S.
Government and the contractor
involving cost or pricing data, unless a
deviation is granted in accordance with
Subpart 201.4.

(f) Do not accept directions from the
FMS customer on source selection
decisions or contract terms (except that,
upon timely notice, the contracting
officer may attempt to obtain any
special contract provisions, warranties,
or other unique requirements requested
by the FMS customer).

(g) Do not honor any requests by the
FMS customer to reject any bid or
proposal.

(h) If an FMS customer requests
additional information concerning FMS
contract prices, the contracting officer
shall, after consultation with the
contractor, provide sufficient
information to demonstrate the
reasonableness of the price and
reasonable responses to relevant
questions concerning contract price.
This information—

(1) May include tailored responses,
top-level pricing summaries, historical
prices, or an explanation of any
significant differences between the
actual contract price and the estimated
contract price included in the initial
LOA; and

(2) May be provided orally, in writing,
or by any other method acceptable to
the contracting officer.

[FR Doc. 02—-29468 Filed 11-21-02; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

48 CFR Parts 251 and 252 and
Appendix G to Chapter 2

Defense Federal Acquisition
Regulation Supplement; Technical
Amendments

AGENCY: Department of Defense (DoD).
ACTION: Final rule.

SUMMARY: DoD is making technical
amendments to the Defense Federal

Acquisition Regulation Supplement to
update activity names and addresses,
cross-references, and clause dates.
EFFECTIVE DATE: November 22, 2002.

FOR FURTHER INFORMATION CONTACT: Ms.
Michele Peterson, Defense Acquisition
Regulations Council,
OUSD(AT&L)DPAP(DAR), IMD 3C132,
3062 Defense Pentagon, Washington, DC
20301-3062. Telephone (703) 602—0311;
facsimile (703) 602—0350.

List of Subjects in 48 CFR Parts 251 and
252

Government procurement.

Michele P. Peterson,
Executive Editor, Defense Acquisition
Regulations Council.

Therefore, 48 CFR Parts 251 and 252
and Appendix G to Chapter 2 are
amended as follows:

1. The authority citation for 48 CFR
Parts 251 and 252 and Appendix G to
subchapter I continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
Chapter1.

PART 251—USE OF GOVERNMENT
SOURCES BY CONTRACTORS

251.102 [Amended]

2. Section 251.102 is amended in
paragraph (e) introductory text, in the
second sentence, by removing the
parenthetical “(f)” and adding in its
place “(e)”.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.212-7001 [Amended]

3. Section 252.212-7001 is amended
as follows:

a. By revising the clause date to read
“(NQOV 2002)’; and

b. In paragraph (b), in entries
“252.225-7007” and “252.225-7021",
by removing “(SEP 2001)” and adding
in its place “(OCT 2002)”.

4. Appendix G to Chapter 2 is
amended by revising Part 2 to read as
follows:

Appendix G—Activity Address
Numbers

* * * * *

PART 2—ARMY ACTIVITY ADDRESS
NUMBERS

DAAAO08, B7 Rock Island Arsenal, ATTN:
SOSRI-CT, Rock Island, IL 61299-5000

DAAAO09, BA U.S. Army Operations Support
Command, ATTN: AMSOS—CCA, 1 Rock
Island Arsenal, Rock Island, IL 61299-6000

DAAA10, 9X Blue Grass Army Depot,
Procurement Office, Building S-14, ATTN:
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SMABG-IOO-P, 2091 Kingston Highway,
Richmond, KY 40475-5115

DAAA12, ZM Sierra Army Depot, Building
74, Herlong, CA 96113-5009

DAAA14, BK Tooele Army Depot,
Contracting Office, ATTN: SOSTE-CD,
Building 501, Tooele, UT 84074—0839

DAAA22, BV Watervliet Arsenal, ATTN:
SOSWV-IML-P, Building 10, 1 Buffington
Street, Watervliet, NY 12189-4000

DAAA31, GJ McAlester Army Ammunition
Plant, ATTN: SOSMC-PC, 1 C Tree Road,
McAlester, OK 74501—-9002

DAAA33 U.S. Army Materiel Command,
Combat Equipment Group “ Afloat, 103
Guidance Road, Goose Creek, SC 29445—
6060

DAABO07, BG U.S. Army Communications-
Electronics Command, CECOM Acquisition
Center, ATTN: AMSEL-AC, Building 1208,
Fort Monmouth, NJ 07703-5008

DAABO08, 2V U.S. Army Communications-
Electronics Command, CECOM Acquisition
Center, ATTN: AMSEL-AGC, Building 1208,
Fort Monmouth, NJ 07703-5008

DAAB15, BD U.S. Army Communications-
Electronics Command, CECOM Acquisition
Center Washington, ATTN: AMSEL-AC—
W, 2461 Eisenhower Avenue, Alexandria,
VA 22331-0700

DAAB17,ZS U.S. Army Communications-
Electronics Command, Tobyhanna Depot
Contracting Office, ATTN: AMSEL-TY—
KO, 11 Hap Arnold Boulevard, Tobyhanna,
PA 18466-5100

DAAB18, E4 U.S. Army Communications-
Electronics Command, Technology
Applications Office, ATTN: AMSEL-DSA—
TA, 1671 Nelson Street, Fort Detrick, MD
21702-5004

DAAB32, Y6 U.S. Army Communications-
Electronics Command, Southwest
Operations Office, ATTN: AMSEL-AC—
CC-S, Building 61801, Room 3212, Fort
Huachuca, AZ 85613-5000

DAADO5, BM U.S. Army Robert Morris
Acquisition Center, APG Contracting
Division, Aberdeen Branch, ATTN:
AMSSB-ACC-A, 4118 Susquehanna
Avenue, Aberdeen Proving Ground, MD
21005-3013

DAAD11, B2 U.S. Army Robert Morris
Acquisition Center, Denver Contracting
Division, ATTN: AMSS-ACD, 72nd and
Quebec Streets, Commerce Gity, CO
80022-1748

DAAD13, ZU U.S. Army Robert Morris
Acquisition Center, APG Contracting
Division, Edgewood Branch, ATTN:
AMSSB-ACC-E, 5183 Blackhawk Road,
Aberdeen Proving Ground, MD 21010—
5424

DAAD15, BB U.S. Army Robert Morris
Acquisition Center, Natick Contracting
Division, ATTN: AMSSB—-ACN-M,
Building 1, Kansas Street, Natick, MA
01760-5011

DAAD16, C5 U.S. Army Robert Morris
Acquisition Center, Natick Contracting
Division (R&D and BaseOps), ATTN:
MSSB-ACN-S, Building 1, Kansas Street,
Natick, MA 01760-5011

DAAD17, 1Y U.S. Army Robert Morris
Acquisition Center, Adelphi Contracting
Division, ATTN: AMSSB-ACA, 2800
Powder Mill Road, Adelphi, MD 20783—
1197

DAAD19, YU U.S. Army Robert Morris
Acquisition Center, Research Triangle Park
Contracting Division, ATTN: AMSSB—
ACR, PO Box 12211, Research Triangle
Park, NC 27709-2211

DAAD21, B1 U.S. Army Robert Morris
Acquisition Center, Pine Bluff Contracting
Division, ATTN: AMSSB-ACP, 10020
Kabrich Circle, Pine Bluff, AR 71602-9500

DAAEO07, BR TACOM * Warren, Acquisition
Center, ATTN: AMSTA-AQ-AMB, E
Eleven Mile Road, Warren, MI 48397-5000

DAAEO08, SF TACOM *“ Warren, Acquisition
Center, ATTN: AMSTA-AQ, E Eleven Mile
Road, Warren, MI 48397-5000

DAAE20, DG TACOM—Rock Island, ATTN:
AMSTA-AQ-AR, Rock Island Arsenal,
Rock Island, IL 61299-7630

DAAE24, BH TACOM ‘‘ Anniston,
Directorate of Contracting, ATTN:
AMSTA—AN-CT, 7 Frankford Avenue,
Building 221, Anniston, AL 36201-4199

DAAE30, 2T TACOM “ Picatinny, Center for
Contracting and Commerce, ATTN:
AMSTA-AQ-AP, Building 9, Picatinny
Arsenal, NJ 07806-5000

DAAE32, D7 TACOM—Red River,
Directorate of Contracting, ATTN:
AMSTA-RR-P, 100 Main Drive, Building
431, Texarkana, TX 75507—5000

DAAG99, ZY U.S. Army Program Manager—
SANG, ATTN: AMCPM-NGA, Unit 61304,
APO AE 09803-1304

DAAHO1, CC U.S. Army Aviation and
Missile Command, ATTN: AMSAM-AC,
Building 5303, Martin Road, Redstone
Arsenal, AL 35898-5280

DAAHO03, D8 U.S. Army Aviation and Missile
Command, ATTN: AMSAM-AC, Building
5303, Martin Road, Redstone Arsenal, AL
35898-5280

DAAH10, D9 Aviation Applied Technology
Directorate, AMCOM RDEC, ATTN:
AMSAM-RD-AA-C, Building 401, Lee
Boulevard, Fort Eustis, VA 23604-5577

DAAH12, ZF IAS21WG, AMCOM RDEC,
ATTN: AMSAM-TASO-I, Building 401,
Lee Boulevard, Fort Eustis, VA 23604-5577

DAAH13, BJ Corpus Christi Army Depot,
ATTN: SIOCC-RS-AQ, 308 Crecy Street,
Corpus Christi, TX 78419-6170

DAAH17, ZN Letterkenny Army Depot,
Directorate of Contracting, ATTN:
AMSAM-\-LE-KO, 1 Overcash Avenue,
Building 2, Chambersburg, PA 172014152

DAAH23, BS U.S. Army Aviation and Missile
Command, ATTN: AMSAM-AC, Building
5303, Martin Road, Redstone Arsenal, AL
35898-5280

DABJO01, 1L ACA, North Region Contracting
Center, Building 2798, Fort Eustis, VA
23604-5538

DABJ03, 2M Capitol Contracting Center, 9410
Jackson Loop, Suite 101, Fort Belvoir, VA
22060-5116

DABJ05, 1V ACA, Aberdeen Proving Ground,
Directorate of Contracting, 4118
Susquehanna Avenue, Aberdeen Proving
Ground, MD 21005-3013

DABJ07, BF ACA, Adephi, Directorate of
Contracting, 2800 Powder Mill Road,
Adelphi, MD 20783-1197

DABJ09, B6 Fort A.P. Hill, Directorate of
Contracting, 14136 Burke Road, Fort A.P.
Hill, VA 22427-3116

DABJ11, 2] ACA, Carlisle Barracks,
Directorate of Contracting, 314 Lovell

Avenue, Suite 1, Carlisle Barracks, PA
17013-5072

DABJ13, 1C ACA, Fort Carson, Directorate of
Contracting, 1850 Mekong Street, Building
6222, Fort Carson, CO 80913-4323

DABJ15, 2G ACA, Fort Dix, Directorate of
Contracting, 5418 South Scott Plaza, Fort
Dix, NJ 08640-5097

DABJ17, 1M ACA, Fort Drum, Directorate of
Contracting, 45 West Street, Fort Drum, NY
13602-5220

DABJ19, BP ACA, Dugway Proving Ground,
Division of Contracting, Building 5330,
Valdez Circle, Dugway, UT 84022-5000

DABJ21, 0S Fort Hamilton, Directorate of
Contracting, 111 Battery Avenue, Room
115, Brooklyn, NY 11252-5000

DABJ23, 2F U.S. Army Engineer Center,
Directorate of Contracting, PO Box 140,
Fort Leonard Wood, MO 65473-0140

DABJ25, 1T ACA, Fort Lewis, Directorate of
Contracting, Building 2015, Box 339500,
Fort Lewis, WA 98433—-9500

DABJ27, 1U ACA, Fort McCoy, Directorate of
Contracting, Building 2103, 8th Avenue,
Fort McCoy, WI 54656-5153

DABJ29, OM National Defense University,
Directorate of Contracting, 300 5th Avenue,
Building 62, Room 203, Fort Lesley J.
McNair, DC 20319-5066

DABJ31, 1] Fort George G. Meade, Directorate
of Contracting, 4550 Parade Field Lane,
Fort George G. Meade, MD 20755-5081

DAB]J35, OF Fort Myer Military Community,
Building 205, Room 213, 204 Lee Avenue,
Fort Myer, VA 22211-1199

DABJ37, 2Q ACA, Natick, Directorate of
Contracting, Building 1, Kansas Street,
Natick, MA 01760-5011

DABJ39, 2T ACA, Picatinny, Directorate of
Contracting, Building 9, Picatinny Arsenal,
NJ 07806—5000

DABJ41, 1G ACA, Fort Riley, Directorate of
Contracting, PO Box 2248, Fort Riley, KS
66442-0248

DABJ45, G8 ACA, United States Military
Academy, Directorate of Contracting,
ATTN: MADC, 681 Hardee Place, West
Point, NY 10996-1514

DABJ47, BN ACA, White Sands Missile
Range, Directorate of Contracting, Building
143, Crozier Street, White Sands Missile
Range, NM 88002-5201

DABJ49, B5 ACA, Yuma Proving Ground,
Directorate of Contracting, Building 2100,
Ocotillo Street, Yuma, AZ 85365—9106

DABKO1, 1E ACA, South Region Contracting
Center, 1301 Anderson Way SW, Fort
McPherson, GA 30330-1096

DABKO3, 2B ACA, Fort Benning, Directorate
of Contracting, Building 6, Meloy Hall,
Room 207, Fort Benning, GA 31905-5000

DABKO5, 2L ACA, Fort Bliss, Directorate of
Contracting, ATTN: ATZC-DOC, Building
2021, Club Road, Fort Bliss, TX 79916—
6812

DABKO7, 1N ACA, Fort Bragg, Installation
Business Office—Contracting, Building 1—
1333, Armistead & Macomb Street, Fort
Bragg, NC 28307-0120

DABKO9, 1H ACA, Fort Campbell,
Directorate of Contracting, Building 2174,
1372 & Indiana Streets, Fort Campbell, KY
42223-1100

DABK11, 2C ACA, Fort Gordon, Directorate
of Contracting, 419 B Street, Building
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29718, 3rd Floor, Fort Gordon, GA 30905—
5719

DABK13, BL ACA, Fort Huachuca,
Directorate of Contracting, PO Box 12748,
Fort Huachuca, AZ 85670-2748

DABK15, 1Q ACA, Fort Hood, Directorate of
Contracting, 761st Tank Battalion Avenue,
Room W103, Fort Hood, TX 76544—5025

DABK17, ZE ACA, Fort Irwin, Acquisition
Command, PO Box 105095, Fort Irwin, CA
92310-5095

DABK19, 2K ACA, Fort Jackson, Directorate
of Contracting, Building 4340, Magruder
Street, Fort Jackson, SC 29207-5491

DABK21, 2E ACA, Fort Knox, Directorate of
Contracting, Building 1109, Room 250, Fort
Knox, KY 40121-5000

DABK23, 2A ACA, Fort McClellan,
Directorate of Contracting, 291 Jimmy
Parks Boulevard, Suite 215, Fort
McClellan, AL 36205-5000

DABK25, G1 ACA, Fort Polk, Directorate of
Contracting, PO Drawer 3918, Fort Polk,
LA 71459-5000

DABK27, 0Q ACA, Presidio of Monterey,
Directorate of Contracting, ATTN: ATZP-
DOC, 1342 Plummer Street, Monterey, CA
93944-3328

DABK31, F6 ACA, Fort Rucker, Directorate of
Contracting, Novosel Street, Building 5700,
Room 380, Fort Rucker, AL 36362—-5000

DABK33, F9 ACA, Fort Sam Houston,
Directorate of Contracting, 2107 17th
Street, Building 4197, Fort Sam Houston,
TX 78234-5015

DABK35, 2H ACA, Fort Sill, Directorate of
Contracting, PO Box 33501, Fort Sill, OK
73503-0501

DABK37, 1D ACA, Fort Stewart, Directorate
of Contracting, 1042 William H Wilson
Avenue, Suite 219, Fort Stewart, GA
31314-3322

DABLO1, DO ACA, ITEC4, Directorate of
Contracting, 2461 Eisenhower Avenue,
Alexandria, VA 22331-0700

DABLO03, E1 ACA, Fort Huachuca, ITEC4
Contracting, Building 61801, Room 3212,
Fort Huachuca, AZ 85613-5000

DABLO5 , E7 ACA 5th Signal Command,
Directorate of Contracting, ATTN: CMR
421, APO, AE 09056—-0001

DABMO3, OL Headquarters, Third U.S. Army/
ARCENT, ATTN: AFRD-PARC, 1881
Hardee Avenue SW, Building 363, Fort
McPherson, GA 30330-7000

DABMO6, OP U.S. Army Central Command—
Kuwait, ATTN: ARCENT-KU-DOC, Camp
Doha, Kuwait, APO, AE 09889-9900

DABMO9, 2D U.S. Army Central Command—
Qatar, ATTN: ARCENT-QA-DOC, Doha,
Qatar, APO, AE 09898

DABM13, GO U.S. Army Central Command—
Saudi Arabia, Directorate of Contracting,
ATTN: ARCENT-SA, Eskan Village
Riyadh, Saudi Arabia, APO, AE 09852

DABNO1, G6 Wiesbaden Contracting Center,
ATTN: AEUCC-C, CMR 410, Box 741,
APO, AE 09096-0741

DABNO3, G5 RCO Seckenheim, ATTN:
AEUCC-S, Unit 29331, APO, AE 09266—
0509

DABNO06, FO RCO Wuerzburg, ATTN:
AEUCC-W, Unit 26622, APO, AE 09244—
6622

DABNO09, 8X RCO Grafenwoehr, ATTN:
AEUCC—G, Unit 28130, APO, AE 09114—
8130

DABN13, 9Q RCO Vicenza, ATTN: AEUCC—-
I, Unit 31401, Box 33, APO, AE 09630—
3326

DABN16, 9Z RCO Benelux, ATTN: AEUCC—
B, PSC 79/BRCO, APO, AE 09714

DABN43, 0T JCC-Tuzla, ATTN: AEUCC-S3,
Unit 29331, APO, AE 09266—0509

DABN46, G3 JCC-Taszar, ATTN: AEUCC-S3,
Unit 29331, APO, AE 09266-0509

DABN49, G4 JCC—Sarajevo, ATTN: AEUCC—
S3, Unit 29331, APO, AE 09266-0509

DABNS53, 2N JCC-Bondsteel, ATTN:
AEUCC-S3, Unit 29331, APO, AE 09266—
0509

DABNS56, E8 JCC—Camp Able Sentry, ATTN:
AEUCC-S3, Unit 29331, APO, AE 09266—
0509

DABN93, Y5 HQ USACCE, ATTN: AEUCC-
S3, Unit 29331, APO, AE 09266-0509

DABPO1, F4 HQ, EUSA, Asst Cofs
Acquisition Management, ATTN: EAAQ
(PARCQ), Unit 15236, APO, AP 96205—-0009

DABQO1, 1K ACA, Pacific, Office of the
Director/PARC, ATTN: SFCA-POH,
Building T-115, B Street, Fort Shafter, HI
96858-5100

DABQO3, 8U ACA, Fort Richardson, Regional
Contracting Office, Alaska, ATTN: SFCA—
POH-A, PO Box 5-525, Fort Richardson,
AK 99505-0525

DABQO6, CJ ACA, Fort Shafter, Regional
Contracting Office, Hawaii, ATTN: SFCA—
POH-H, Building 520, Pierce Street, Fort
Shafter, HI 96858—-5025

DABRO1, Z2 ACA, OPARC, Mission Support
Contracting Office, ATTN: Chief of the
MSC, PO Box 34000, Fort Buchanan, PR
00934

DABRO3, 1B ACA, Army BaseOps Support
Activity, Westside Plaza II, ATTN: SOBO-
DC, 8300 NW 33 Street, Suite 110, Miami,
FL 33122-1940

DABRO6, 8V U.S. Army South, Directorate of
Contracting, ATTN: SOFB-DOC, Building
556, Fort Buchanan, PR 00934—-3400

DABRO9, ZC Joint Task Force Bravo,
Contracting Office, ATTN: JTF-B—-COA,
Unit 5720, PSC 42, APO, AA 34042

DACAO01, DACWO01, CK U.S. Army Engineer
District, Mobile, ATTN: CESAM-CT, PO
Box 2288, Mobile, AL 36628—0001

DACAO02, DACWO02 U.S. Army Corps of
Engineers, ATTN: CEPR-ZA, 441 G Street
NW, Washington, DC 20314-1000

DACAO03, DACWO03, CL U.S. Army Engineer

District, Little Rock, ATTN: CESWL-CT,
PO Box 867, Little Rock, AR 72203-0867
DACAO05, DACWO05, CM U.S. Army Engineer
District, Sacramento, ATTN: CESPK-CT,

1325 J Street, Sacramento, CA 95814-2922

DACA07, DACWO07, CP U.S. Army Engineer
District, San Francisco, ATTN: CESPN-CT,
333 Market Street, San Francisco, CA
94105-2195

DACA09, DACW09, CQ U.S. Army Engineer
District, Los Angeles, ATTN: CESPL-CT,
PO Box 532711, Los Angeles, CA 90053—
2325

DACA17, DACW17, CS U.S. Army Engineer
District, Jacksonville, ATTN: CESAJ-CT,
PO Box 4970, Jacksonville, FL. 32232-0019

DACA21, DACW21, CV U.S. Army Engineer
District, Savannah, ATTN: CESAS-CT, PO
Box 889, Savannah, GA 31402-0889

DACAZ23, DACW23, CX U.S. Army Engineer
District, Chicago, ATTN: CELRC—CT, 111

North Canal Street, Chicago, IL 60606—
7206

DACA25, DACW25, CD U.S. Army Engineer
District, Rock Island, Clock Tower
Building, ATTN: CEMVR-CT, PO Box
2004, Rock Island, IL 61204—2004

DACA27, DACW27, CY U.S. Army Engineer
District, Louisville, ATTN: CELRL-CT, PO
Box 59, Louisville, KY 40201-0059

DACA29, DACW29, CZ U.S. Army Engineer
District, New Orleans, ATTN: CEMVN-CT,
PO Box 60267, New Orleans, LA 70160—
0267

DACA31, DACW31, DA U.S. Army Engineer
District, Baltimore Contracting Division,
ATTN: CENAB-CT, PO Box 1715,
Baltimore, MD 21203-1715

DACA33, DACW33, DB U.S. Army Engineer
District, New England, ATTN: CENAE-CT,
696 Virginia Road, Concord, MA 01742—
2751

DACA35, DACW35, DC U.S. Army Engineer
District, Detroit, ATTN: CELRE-CT, PO
Box 1027, Detroit, MI 48321-1027

DACA37, DACW37, DD U.S. Army Engineer
District, St. Paul, ATTN: CEMVP-CT, 190
Fifth Street East, St. Paul, MN 55101-1638

DACA38, DACW38, DE U.S. Army Engineer
District, Vicksburg, ATTN: CEMVK-CT,
4155 Clay Street, Vicksburg, MS 39183—
3435

DACA41, DACW41, DH U.S. Army Engineer
District, Kansas City, ATTN: CENWK—CT,
700 Federal Building, 601 East 12th Street,
Kansas City, MO 64106-2896

DACA42, DACW42, DF Vicksburg
Consolidated Contracts Office, ATTN:
ERDC, 4155 Clay Street, Vicksburg, MS
39183-3435

DACA43, DACW43, DJ U.S. Army Engineer
District, St. Louis, ATTN: CEMVS—CT,
1222 Spruce Street, St. Louis, MO 63103—
2833

DACA45, DACW45, DK U.S. Army Engineer
District, Omaha, ATTN: CENWO-CT, 106
South 15th Street, Omaha, NE 68102—-1618

DACA47, DACW47, DM U.S. Army Engineer
District, Albuquerque, ATTN: CESPA-CT,
4101 Jefferson Plaza NE, Albuquerque, NM
87109-3435

DACA49, DACW49, DN U.S. Army Engineer
District, Buffalo, ATTN: CELRB—CT, 1776
Niagara Street, Buffalo, NY 14207-3199

DACA51, DACWS51, CE U.S. Army Engineer
District, New York, Contracting Division,
ATTN: CENAN-CT, 26 Federal Plaza, New
York, NY 10278-0090

DACA54, DACW54, DQ U.S. Army Engineer
District, Wilmington, ATTN: CESAW-CT,
PO Box 1890, Wilmington, NC 28402-1890

DACA56, DACWS56, DS U.S. Army Engineer
District, Tulsa, ATTN: CESWT-CT, 1645
South 101st East Avenue, Tulsa, OK
74128-4609

DACA57, DACW57, DT U.S. Army Engineer
District, Portland, ATTN: CENWP-CT, PO
Box 2946, Portland, OR 97208—2946

DACA59, DACW59, DV U.S. Army Engineer
District, Pittsburgh, ATTN: CELRP-CT,
1000 Liberty Avenue, Pittsburgh, PA
15222-4186

DACA60, DACW60, DW U.S. Army Engineer
District, Charleston, ATTN: CESAC—CT,
69-A Hagood Avenue, Charleston, SC
29403-5107

DACA®61, DACWS61, CF U.S. Army Engineer
District, Philadelphia, Contracting
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Division, ATTN: CENAP—CT, 100 Penn
Square East, Wanamaker Building,
Philadelphia, PA 19107-3390

DACA62, DACW62, DX U.S. Army Engineer
District, Nashville, ATTN: CELRN-CT, PO
Box 1070, Nashville, TN 37202-1070

DACA63, DACW63, DY U.S. Army Engineer
District, Fort Worth, ATTN: CESWF-CT,
PO Box 17300, Fort Worth, TX 76102—0300

DACA64, DACW64, DZ U.S. Army Engineer
District, Galveston, ATTN: CESWG-CT, PO
Box 1229, Galveston, TX 77553—-1229

DACA65, DACW65, EA U.S. Army Engineer
District, Norfolk, ATTN: CENAO-SS-C,
803 Front Street, Norfolk, VA 23510-1096

DACA66, DACW66, EB U.S. Army Engineer
District, Memphis, ATTN: CEMVM-CT,
167 North Main Street, Room B-202,
Memphis, TN 38103-1894

DACA67, DACW67, EC U.S. Army Engineer
District, Seattle, ATTN: CENWS-CT, PO
Box 3755, Seattle, WA 98124-3755

DACA68, DACW68, YW U.S. Army Engineer
District, Walla Walla, ATTN: CENWW-CT,
201 North 3rd Avenue, Walla Walla, WA
99362-1876

DACA69, DACW69, CG U.S. Army Engineer
District, Huntington, ATTN: CELRH-CT,
502 8th Street, Huntington, WV 25701—
2070

DACA72, DACW72, ZA U.S. Army
Humphreys Engineer Center Support
Activity, ATTN: CEHEC-CT, 7701
Telegraph Road, Alexandria, VA 22315—
3860

DACA78, DACW78, 9V Transatlantic
Programs Center, ATTN: CETAC-CT, 201
Prince Frederick Drive, Winchester, VA
22602-5000

DACA79, DACW?79, 2R U.S. Army Engineer
District, Japan, ATTN: CEPOJ-CT, Unit
45010, APO AP 96338-5010

DACAS81, DACW81, CN U.S. Army Engineer
District, Far East, ATTN: CEPOF-CT, Unit
15546, APO AP 96205-0610

DACA83, DACW83, ZH U.S. Army Engineer
District, Honolulu, ATTN: CEPOH—-CT,
Building 230, Fort Shafter, HI 96858—-5440

DACAS85, DACWS85, Z] U.S. Army Engineer
District, Alaska, ATTN: CEPOA-CT, PO
Box 6898, Elemendorf AFB, AK 99506—
6898

DACA87, DACW87, ZW U.S. Army Engineer
and Support Center, Huntsville, ATTN:
CEHNC-CT, PO Box 1600, Huntsville, AL
35807-4301

DACA90, DACW90, 2S U.S. Army Engineer
District, Europe, ATTN: CENAU-CT, CMR
410, Box 7, APO AE 09096-9401

DADAO08, BT U.S. Army Medical Command,
HCAA, Southeast Regional Contracting
Office, ATTN: MCAA-SE, 39706 40th
Street, Fort Gordon, GA 30905-5650

DADAO09, YY U.S. Army Medical Command,
HCAA, Great Plains Regional Contracting
Office, ATTN: MCAA-GP, 3851 Roger
Brooke, L31-9V, Fort Sam Houston, TX
78234—-6200

DADA10, ZQ U.S. Army Medical Command,
HCAA, MEDCOM Contracting Center,
ATTN: MCAA-C, Building 4197, 2107 17th
Street, Fort Sam Houston, TX 78234-5015

DADA13, 0OW U.S. Army Medical Command,
HCAA, Western Regional Contracting
Office, ATTN: MCAA-W, 9902 Lincoln
Street, Tacoma, WA 98431-1110

DADA15, 0X U.S. Army Medical Command,
HCAA, MEDCOM Contracting Center—
North Atlantic, ATTN: MCAA-NA,
Building T-20, 6900 Georgia Avenue NW,
Washington, DC 20307-5000

DADA16, 0Y U.S. Army Medical Command,
HCAA, Pacific Regional Contracting Office,
ATTN: MCAA-P, Building 160, Krukowski
Road, Tripler AMC, HI 96859-5000

DADA19, 8W U.S. Army Medical Command,
HCAA, European Regional Contracting
Cell, ATTN: MCAA-E, Landstuhl,
Germany, APO, AE 09180-3460

DAHAO01, 9B USPFO for Alabama, PO Box
3715, Montgomery, AL 36109-0715

DAHAO02, 0G USPFO for Arizona, 5645 East
McDowell Road, Phoenix, AZ 85008—3423

DAHAO03, 9D USPFO for Arkansas, Camp
Robinson, North Little Rock, AR 72199—
9600

DAHAO04, 9N USPFO for California, PO Box
8104, San Luis Obispo, CA 93403-8104

DAHAO05, Z0 USPFO for Colorado, ATTN:
Mail Stop 66, 660 South Aspen Street,
Building 1005, Aurora, CO 80011-9551

DAHAO06, 1S USPFO for Connecticut, 360
Broad Street, Hartford, CT 06105-3779

DAHAO07, 9A USPFO for Delaware, Grier
Building, 1161 River Road, New Castle, DE
19720-5199

DAHAO08, 2W USPFO for Florida, PO Box
1008, 189 Marine Street, St. Augustine, FL
32085-1008

DAHAO09, Co USPFO for Georgia, PO Box
17882, Atlanta, GA 30316-0882

DAHA10, CU USPFO for Idaho, 3489 West
Harvard Street, Boise, ID 83705-6512

DAHA11, 9E USPFO for Illinois, Camp
Lincoln, 1301 North MacArthur Boulevard,
Springfield, IL 62702-2399

DAHA12, 4E USPFO for Indiana, 2002 South
Holt Road, Indianapolis, IN 46241-4839

DAHA13, 9L USPFO for Iowa, Camp Dodge,
7700 NW Beaver Drive, Johnston, IA
50131-1902

DAHA14, 47 USPFO for Kansas, 2737 South
Kansas Avenue, Topeka, KS 66611-1170

DAHA15, 6P USPFO for Kentucky, Boone
National Guard Center, 120 Minuteman
Parkway, Building 120, Frankfort, KY
40601-6192

DAHA16, 0A USPFO for Louisiana, Jackson
Barracks, Building 39, New Orleans, LA
70146-0330

DAHA17, 0B USPFO for Maine, Camp Keyes,
Augusta, ME 04333-0032

DAHA18, 0C USPFO for Maryland, State
Military Reservation, 301 Old Bay Lane,
Havre de Grace, MD 21078-4094

DAHA19, 0D USPFO for Massachusetts, 50
Maple Street, Milford, MA 01757-3604

DAHA20, 9F USPFO for Michigan, 3111
West Saint Joseph Street, Lansing, MI
48913-5102

DAHAZ21, 9K USPFO for Minnesota, Camp
Ripley, 15000 Highway 115, Little Falls,
MN 56345—4173

DAHA22, CW USPFO for Mississippi, 144
Military Drive, Jackson, MS 39208-8860

DAHA23, 9H USPFO for Missouri, 7101
Military Circle, Jefferson City, MO 65101—
1200

DAHA24, 9P USPFO for Montana, PO Box
1157, Helena, MT 59624-1157

DAHAZ25, 9S USPFO for Nebraska, 1234
Military Road, Lincoln, NE 68508—1092

DAHA26 USPFO for Nevada, 2601 South
Carson Street, Carson City, NV 89701-5596

DAHA27, 9U USPFO for New Hampshire, PO
Box 2003, Concord, NH 03302-2003

DAHA28, ZK USPFO for New Jersey, 3601
Technology Drive, Fort Dix, NJ 08640—7600

DAHA29 USPFO for New Mexico, 47 Bataan
Boulevard, Santa Fe, NM 87508-4695

DAHAZ30, D2 USPFO for New York, 330 Old
Niskayuna Road, Latham, NY 12110-2224

DAHA31, D3 USPFO for North Carolina,
4201 Reedy Creek Road, Raleigh, NC
27607-6412

DAHA32, D6 USPFO for North Dakota, PO
Box 5511, Bismarck, ND 585065511

DAHA33, 9M USPFO for Ohio, 2811 West
Dublin-Granville Road, Columbus, OH
43235-2788

DAHAZ34, 9] USPFO for Oklahoma, 3501
Military Circle, Oklahoma City, OK 73111-
4398

DAHAZ35, 1X USPFO for Oregon, ATTN:
USPFO-P, PO Box 14350, Salem, OR
97309-5047

DAHA36, DL USPFO for Pennsylvania,
Department of Military and Veteran
Affairs, Annville, PA 17003-5003

DAHA37, 9W USPFO for Rhode Island, 330
Camp Street, Providence, RI 02906—-1954

DAHAZ38, DU USPFO for South Carolina, 9
National Guard Road, Columbia, SC
29201-4763

DAHA39, VQ USPFO for South Dakota, 2823
West Main Street, Rapid City, SD 57702—
8186

DAHA40, YX USPFO for Tennessee, PO Box
40748, Nashville, TN 37204-0748

DAHA41, 9C USPFO for Texas, ATTN:
Contracting Officer, PO Box 5218, Austin,
TX 78763-5218

DAHAA42 USPFO for Utah, PO Box 2000,
Draper, UT 84020-2000

DAHA43 USPFO for Vermont, 789 Vermont
National Guard Road, Building 3,
Colchester, VT 05446—-3004

DAHA44, ZR USPFO for Virginia, Building
316, Fort Pickett, Blackstone, VA 23824—
6316

DAHA45, ZX USPFO for Washington,
Building 32, Camp Murray, Tacoma, WA
98430-5170

DAHA46 USPFO for West Virginia, 50
Armory Road, Buckhannon, WV 26201—
8818

DAHAA47, 9G USPFO for Wisconsin, 8
Madison Boulevard, Camp Douglas, WI
54618-5002

DAHA48 USPFO for Wyoming, 5500 Bishop
Boulevard, Cheyenne, WY 82009-3320

DAHA49 USPFO for the District of Columbia,
Anacostia Naval Air Station, 189 Poremba
Court SW, Washington, DC 20373-5046

DAHAS50 USPFO for Hawaii, 4208 Diamond
Head Road, Honolulu, HI 96816—4495

DAHAS51, 27 USPFO for Alaska, PO Box B,
Camp Denali, Fort Richardson, AK 99505—
2610

DAHA?70 USPFO for Puerto Rico, PO Box
34069, Fort Buchanan, PR 00934—4068

DAHA72 USPFO for Virgin Islands, RR #2,
Box 9200, Kinghill, St. Croix, VI 00850—
9731

DAHA?74 USPFO for Guam, 622 East Harmon
Industrial Park Road, Tamuning, GU
96911-4421

DAHA90, 2Y National Guard Bureau,
Contracting Support, ATTN: NGB-AQC,
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1411 Jefferson Davis Highway, Arlington,
VA 22202-3231

DAHA92 National Guard Bureau,
Environmental/Air Acquisition Division,
1411 Jefferson Davis Highway, Arlington,
VA 22202-3231

DAHA94 National Guard Bureau, CIO
Contracting Office, ATTN: NGB-RCS-BO,
1411 Jefferson Davis Highway, Suite 7200,
Arlington, VA 22202-3231

DAMD17, B3 U.S. Army Medical Research
Acquisition Activity, ATTN: MCMR-AAA,
820 Chandler Street, Frederick, MD 21702—
5014

DAMTO1, OE Military Traffic Management
Command, ATTN: MTAQ, 200 Stovall
Street, Alexandria, VA 22332-5000

DASCO01, Y] HQ USAINSCOM, Directorate of
Contracting, ATTN: IAPC-DOC, 8825

Beulah Street, Fort Belvoir, VA 22060—-
5246

DASCO02, YV National Ground Intelligence
Center, ATTN: IANG-LOG, 220 Seventh
Street NE, Charlottesville, VA 22902-5396

DASG60, CB U.S. Army Space and Missile
Defense Command, Deputy Commander,
ATTN: SMDC-CM-AP, PO Box 1500,
Huntsville, AL 35807-3801

DASG62, CH U.S. Army Space Command,
ATTN: SMDC-AR-CM, 350 Vandenberg
Street, Peterson AFB, CO 80914-2749

DASWO01, F7 Defense Contracting
Command—Washington, ATTN: Special
Actions Unit Chief, 5200 Army Pentagon,
Room 1D245, Washington, DC 20310-5200

DASWO02, 1W USAVIC/Production
Acquisition Division, ATTN: JDHQS-AV—
W, 601 North Fairfax Street, Room 334,
Alexandria, VA 22314-2007

DATMO1, OR U.S. Army, ATEC Mission
Support Contracting Activity, ATTN:
CSTE-CA, PO Box Y, Fort Hood, TX
76544-0770
5. Appendix G to Chapter 2 is

amended in Part 5 by revising entry

“FA4452” to read as follows:

PART 5—AIR FORCE ACTIVITY
ADDRESS NUMBERS

* * *

FA4452, RL AMC CONF/LGCF, 507
Symington Drive, Room W202, Scott
AFB, IL 62225-5015.

* * * * *

* *

[FR Doc. 02—29469 Filed 11-21-02; 8:45 am]|
BILLING CODE 5001-08-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

SMALL BUSINESS ADMINISTRATION

13 CFR Part 121

RIN 3245-AF02

Small Business Size Standards; Job
Corps Centers

AGENCY: U.S. Small Business
Administration (SBA).
ACTION: Proposed rule.

SUMMARY: The U.S. Small Business
Administration (SBA) proposes to
establish a $30 million size standard in
average annual receipts for Job Corps
Centers activities classified within the
“Other Technical and Trade Schools”
industry (North American Industry
Classification System code 611519). The
current size standard for all activities
within this industry is $6 million in
average annual receipts.

DATES: Comments must be received on
or before December 23, 2002.
ADDRESSES: Send comments to Gary M.
Jackson, Assistant Administrator for
Size Standards, 409 Third Street, SW.,
Mail Code 6530, Washington, DC 20416;
via email to SIZESTANDARDS@sba.gov,
or via facsimile at (202) 205-6930. Upon
request, SBA will make all public
comments available.

FOR FURTHER INFORMATION CONTACT:
Diane Heal, Office of Size Standards,
(202) 205-6618.

SUPPLEMENTARY INFORMATION: SBA has
received requests from the U.S.
Department of Labor (DOL) and three
other organizations to review the size
standard used for Federal Job Corps
Center contracts. DOL operates most Job
Corps Centers though private sector
companies. DOL had classified its Job
Corps Centers contracts under the
Facilities Support Services industry,
NAICS code 561210, and applied the
previous Base Maintenance size
standard of $20 million in average
annual receipts (as defined in 13 CFR
121.401). A potential offeror on a recent
solicitation appealed this NAICS
designation to SBA’s Office of Hearings
and Appeals (OHA). OHA rendered a

decision that the Job Corps Center
contract was not properly classified
under the Base Maintenance sub-
category of Facilities Support Services.
(See NAICS Appeal of Global Solutions
Network, Inc., SBA No. NAICS—4478,
dated March 5, 2002.) For the appealed
requirement, OHA determined that the
proper classification for an activity that
trains individuals in life skills and
readies them for the job market through
academic studies and/or technical
training is Other Technical and Trade
Schools, NAICS code 611519. The effect
of this decision was to change the size
standard for Job Corps Center contracts
from $20 million to $5 million. (On
February 22, 2002, an inflation
adjustment increased the $5 million size
standard for NAICS 611519 to $6
million and the $20 million size
standard for Base Maintenance to $23
million. See 67 FR 3041, dated January
23, 2002.)

According to DOL, Job Corps Center
contracts account for more than $900
million annually in contracting and
represent about 60 percent of DOL’s
procurement expenditures. SBA agreed
to review the size standard for Job Corps
Centers because of the large amount of
contracting in one specific activity and
the significant change in the size
standard resulting from the OHA
decision. Based on our review, this rule
proposes to establish a $30 million size
standard specifically for DOL Job Corp
Center contracts. The discussion below
describes SBA’s general methodology
for reviewing size standards, the basis
for creating an industry sub-category of
Job Corps Centers, the data obtained on
Job Corp Center contracts and on the
bidders to these contracts, the analysis
leading to the decision to propose $30
million, and the alternative size
standards considered by SBA.

Size Standards Methodology:
Congress granted SBA discretion to
establish detailed size standards (15
U.S.C. 632(a)(2)). SBA’s Standard
Operating Procedure (SOP) 90 01 3,
“Size Determination Program”
(available on SBA’s Web site at
http:/www.sba.gov/library/
soproom.html) sets out four categories
for establishing and evaluating size
standards: (1) The structure of the
industry and its various economic
characteristics, (2) SBA program
objectives and the impact of different
size standards on these programs, (3)

whether a size standard successfully
excludes those businesses which are
dominant in the industry, and (4) other
factors if applicable. Other factors,
including the impact on other agencies’
programs, may come to the attention of
SBA during the public comment period
or from SBA’s own research on the
industry. No formula or weighting has
been adopted so that the factors may be
evaluated in the context of a specific
industry. Below is a discussion of SBA’s
analysis of the economic characteristics
of an industry, the impact of a size
standard on SBA programs, and the
evaluation of whether a firm at or below
a size standard could be considered
dominant in the industry under review.

Industry Analysis: Section 3(a)(2) of
the Small Business Act (15 U.S.C. 632
(a)(2)), requires that size standards vary
by industry to the extent necessary to
reflect differing industry characteristic.
SBA has two “base” or “anchor” size
standards that apply to most
industries—500 employees for
manufacturing industries and $6 million
in average annual receipts for
nonmanufacturing industries. SBA
established 500 employees as the anchor
size standard for the manufacturing
industries at SBA’s inception in 1953
and shortly thereafter established a $1
million average annual receipts size
standard for the nonmanufacturing
industries. The receipts-based anchor
size standard for the nonmanufacturing
industries was adjusted periodically for
inflation so that, currently, the anchor
size standard $6 million. Anchor size
standards are presumed to be
appropriate for an industry unless its
characteristics indicate that larger firms
have a much greater significance within
that industry than the “typical
industry.”

When evaluating a size standard, the
characteristics of the specific industry
under review are compared to the
characteristics of a group of industries,
referred to as a comparison group. A
comparison group is a large number of
industries grouped together to represent
the typical industry. It can be comprised
of all industries, all manufacturing
industries, all industries with receipt-
based size standards, or some other
logical grouping.

If the characteristics of a specific
industry are similar to the average
characteristics of the comparison group,
then the anchor size standard is
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considered appropriate for the industry.
If the specific industry’s characteristics
are significantly different from the
characteristics of the comparison group,
a size standard higher or, in rare cases,
lower than the anchor size standard may
be considered appropriate. The larger
the differences between the specific
industry’s characteristics and the
comparison group’s characteristics, the
larger the difference between the
appropriate industry size standard and
the anchor size standard. SBA will
consider adopting a size standard below
the anchor size standard only when (1)
all or most of the industry
characteristics are significantly smaller
than the average characteristics of the
comparison group, or (2) other industry
considerations strongly suggest that the
anchor size standard would be an
unreasonably high size standard for the
industry under review.

The primary evaluation factors that
SBA considers in analyzing the
structural characteristics of an industry
are listed in 13 CFR 121.102 (a) and (b).
Those factors include average firm size,
distribution of firms by size, start-up
costs, and industry competition. The
analysis also examines the possible
impact of a size standard revision on
SBA’s programs as an evaluation factor.
SBA generally considers these five
factors to be the most important
evaluation factors in establishing or
revising a size standard for an industry.
However, it will also consider and
evaluate other information that it
believes relevant to the decision on a
size standard for a particular industry.
Public comments submitted on
proposed size standards are also an
important source of additional
information that SBA closely reviews
before making a final decision on a size
standard. Below is a brief description of
each of the five evaluation factors.

1. Average firm size is simply total
industry receipts (or number of
employees) divided by the number of
firms in the industry. If the average firm
size of an industry is significantly
higher than the average firm size of a
comparison industry group, this fact
would be viewed as supporting a size
standard higher than the anchor size
standard. Conversely, if the industry’s
average firm size is similar to or
significantly lower than that of the
comparison industry group, it would be
a basis to adopt the anchor size standard
or, in rare cases a lower size standard.

2. The distribution of firms by size
examines the proportion of industry
receipts, employment, or other
economic activity accounted for by
firms of different sizes in an industry. If
the preponderance of an industry’s

economic activity is by smaller firms,
this tends to support adopting the
anchor size standard. A size standard
higher than the anchor size standard is
supportable for an industry in which the
distribution of firms indicates that
economic activity is concentrated
among the largest firms in an industry.
In this rule, SBA is comparing the size
of firms within an industry to the size
of firms in the comparison group at
which predetermined percentages of
receipts are generated by firms smaller
than a particular size firm. For example,
assume for the industry under review
that 50 percent of total industry receipts
are generated by firms of $28.5 million
in receipts and less. This contrasts with
the comparison group (composed of
industries with the nonmanufacturing
anchor size standard of $6 million) in
which firms of $5.8 million and less in
receipts generated 50 percent of total
industry receipts. Viewed in isolation,
the higher figure for the industry under
review suggests that a size standard
higher than the nonmanufacturing
anchor size standard may be warranted.
Other size distribution comparisons in
the industry analysis include 40
percent, 60 percent, and 70 percent, as
well as the 50 percent comparison
discussed above. Usually, SBA uses
information based on the most recent
economic census conducted by the
Department of Commerce’s Bureau of
the Census. However, Job Corps Centers
are germane to the Federal government
and involve approximately 35
organizations and firms from various
industries. Information specific to Job
Corps Centers under NAICS code
611519 is not reflected in the latest
census data. Therefore, SBA gathered
pertinent data on the various firms in
this industry, which it will use along
with the Census data.

3. Start-up costs affect a firm’s initial
size because entrants into an industry
must have sufficient capital to start and
maintain a viable business. To the
extent that firms entering into one
industry have greater financial
requirements than firms do in other
industries, SBA is justified in
considering a higher size standard. In
lieu of direct data on start-up costs, SBA
uses a proxy measure to assess the
financial burden for entry-level firms.
For this analysis, SBA has calculated
nonpayroll costs per establishment for
each industry. This is derived by first
calculating the percent of receipts in an
industry that are either retained or
expended on costs other than payroll
costs. (The figure comprising the
numerator of this percentage is mostly
composed of capitalization costs,

overhead costs, materials costs, and the
costs of goods sold or inventoried.) This
percentage is then applied to average
establishment receipts to arrive at
nonpayroll costs per establishment (an
establishment is a business entity
operating at a single location). An
industry with a significantly higher
level of nonpayroll costs per
establishment than that of the
comparison group is likely to have
higher start-up costs, which would tend
to support a size standard higher than
the anchor size standard. Conversely, if
the industry showed a significantly
lower nonpayroll costs per
establishment when compared to the
comparison group, the anchor size
standard would be considered the
appropriate size standard.

4. Industry competition is assessed by
measuring the proportion or share of
industry receipts obtained by firms that
are among the largest firms in an
industry. In this proposed rule, SBA
compares the proportion of industry
receipts generated by the four largest
firms in the industry’generally referred
to as the “four-firm concentration
ratio”with the average four-firm
concentration ratio for industries in the
comparison groups. If a significant
proportion of economic activity within
the industry is concentrated among a
few relatively large producers, SBA
tends to set a size standard relatively
higher than the anchor size standard in
order to assist firms in a broader size
range to compete with firms that are
larger and more dominant in the
industry. In general, however, SBA does
not consider this to be an important
factor in assessing a size standard if the
four-firm concentration ratio falls below
40 percent for an industry under review,
while its comparison groups also
average less than 40 percent.

5. “Impact of size standard revisions
on SBA programs” refers to the possible
impact a size standard change may have
on the level of small business
assistance. This assessment most often
focuses on the proportion or share of
Federal contract dollars awarded to
small businesses in the industry in
question. In general, the lower the share
of Federal contract dollars awarded to
small businesses in an industry which
receives significant Federal
procurement revenues, the greater is the
justification for a size standard higher
than the existing one.

Another factor to evaluate the impact
of a proposed size standard on SBA
programs is the volume of guaranteed
loans within an industry and the size of
firms obtaining those loans. This factor
is sometimes examined to assess
whether the current size standard may
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be restricting the level of financial
assistance to firms in that industry. If
small businesses receive significant
amounts of assistance through these
programs, or if the financial assistance
is provided mainly to small businesses
much lower than the size standard, a
change to the size standard (especially
if it is already above the anchor size
standard) may not be necessary.

Establishing a Job Corps Centers Sub-
Industry Category

The Other Technical and Trade
Schools industry which OHA
designated for Job Corps Center
contracts comprises establishments
primarily engaged in offering job or
career vocational or technical courses
that are not specifically designated
under NAICS as industries in their own
right. The curriculums offered by these
schools are highly structured and
specialized and lead to job-specific
certification. Examples of these schools
include truck driving schools,
bartending schools, and graphic arts
schools. These schools tend to offer
trade specific training and certification,
and are usually small. More than 95
percent of these firms have revenues at
or below $6 million.

The DOL’s Job Corps Centers, on the
other hand, go beyond trade
certification programs. Job Corps is a
residential education and training
program that helps students between the
ages of 16 and 24 gain the experience
they need to get a better job and take
control of their lives. The mission is to
prepare economically disadvantaged
youth to obtain and hold gainful
employment, pursue further education
or training, or satisfy entrance
requirements for careers in the Armed
Forces. The centers provide
comprehensive life skills training,
comprehensive career preparation and
development services which include
academic, vocational, social and
independent living skills, and career-
readiness training and support services.
The centers offer college preparatory
training, military entrance training,
career transition activities, and training
and certification in a trade. Basic life-
skills training include basic reading and
math skills, English as a second
language, dietary, dental, basic health,
personal hygiene, as well as job life
skills. The centers provide academic
training that will lead to a high school
diploma or equivalent and conduct
training in computer skills, resume
development, interview skills, and
career development. Besides providing
teachers for these requirements, several
centers have agreements with local high
schools as well as local community

colleges. Centers also prepare interested
participants for military service exams,
and train students in various trades,
including plumbing, carpentry, culinary
arts, auto-mechanic, electrician,
facilities maintenance, landscaping,
brick masonry, etc. The Job Corps
contractors are required to provide
outreach activities and also to maintain
the facility, purchase any equipment
needed in the teaching of a trade
(outfitting kitchens for culinary studies,
purchasing heavy machinery for
mechanical and automotive trades, etc.),
provide medical and dental facilities,
and perform admission physicals which
include drug and alcohol abuse
screening.

The significantly broader scope of
activities performed by Job Corps Center
contractors as compared with the
activities of all other trade schools
within its industry supports a separate
assessment of an appropriate size
standard. Job Corps Centers are larger
than the typical trade school, with an
average yearly funding of $8.8 million
for one center (yearly funding for each
center ranges from $5 million to over
$44 million). The average size trade
school in NAICS 611519 is less than one
million dollars.

Because the performance of Job Corps
Center contracts is a segment of the
Other Technical and Trade Schools
industry, SBA’s proposal includes a
footnote to the table of size standards
defining the activities covered. It
explains that contracts for Job Corps
Centers require the complete
maintenance and operation of the
centers. The activities involved include
admissions activities, life skills training,
educational activities, comprehensive
career preparation activities, career
development activities, career transition
activities, as well as the management
and support functions and services
needed to operate and maintain the
facility. SBA invites comment on this
definition so that it is accurately depicts
the scope of activities currently
performed by Job Corps Center
contractors.

Industry Data on Job Corp Centers

The U.S. Bureau of the Census does
not published specific data on firms
engaged in the operation and
management of Job Corps Centers. Also,
companies that perform and compete for
these Job Corp Center contracts operate
primarily in industries outside of the
Other Technical and Trade Schools
industry. To assess a size standard for
the operation and maintenance of Job
Corps Centers, SBA collected contract
and company data from DOL and Dun

and Bradstreet (D&B). Tables 1-3
summarize these data.

SBA collected fiscal years 2000-01
data from the DOL on organizations who
have contracts or who have submitted
proposals on Job Corps Center
requirements, and used information
provided on D&B Information Reports
on these organizations. A review of
those organizations shows the following
information. There are approximately 35
organizations in this activity. The
organizations include for-profit
businesses, the YWCA, businesses
owned by Native American tribes and
nations, and several non-profit
establishments. There are 21
organizations currently under contract
with DOL to operate Job Corps Centers.
According to D&B reports, these
organizations are in the following
industries: Management of youth
facilities, vocational rehabilitation,
facilities maintenance, home health care
services, human resource counseling,
management consulting, and
information retrieval. Seven
organizations were awarded contracts
under Small Business Set-Aside
procedures with the contracting officer
using the appealed NAICS code of
561210 and the previous Base
Maintenance size standard of $20
million. Five of the organizations in this
activity have receipts below $6 million,
but only one of these currently has a Job
Corps Center contract. In addition, D&B
information shows that four of the five
organizations have receipts below $1
million. These firms are in the following
industries: temporary help services,
construction, investigation services, and
engineering and technical services.

Twenty six of the 35 organizations are
listed with D&B. Two non-profit
organizations do not have receipts and
employees listed on their D&B reports,
therefore, SBA has relevant information
on 24 organizations. D&B reports on
eight organizations show the number of
employees but lacked information on
those firms’ receipts. For these eight
organizations, SBA estimated their
receipts based organizations in similar
industries with similar employee
counts.

SBA calculated the average
characteristics of the 24 Job Corp Center
organizations that provided D&B with
receipt and employee information.
Table 1 shows the mean and median
values of these organizations. Because of
the small number of organizations
competing for Job Corps Center
contracts, the mean values are
inordinately influenced by a few very
large firms. The median values are
considered more reflective of the
average characteristics of Job Corps
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Center firms and are used in the analysis of industry structure discussed
later in this rule.
TABLE 1.—INDUSTRY CHARACTERISTICS OF THE JOB CORPS CENTER ACTIVITY
Mean Median
Category Recei .
pts Receipts
(millions) Employees (millions) Employees

8 [0 o T 0o T4 0T O =Y 1= PSSR $75.3 1,820 $30.0 400

Tables 2 and 3 examine the distribution of firms in relation to receipts and number of employees. In addition, Table
2 contains information on the percentage distribution of Job Corps Center contract dollars by receipts size of the firm.

TABLE 2.—RECEIPTS DISTRIBUTION AND PERCENTAGE OF CONTRACT DOLLARS FOR JOB CORPS CENTER ACTIVITY

Percent of
. Number of )
Receipts ’ : total job corps
(in milligns) f|rms/t?orggn|za- centejr contrgct
dollars

BLOO0 QNG OVET ...ttt ettt e e e et e e et e e te e e at e e teeeateeeteeeaeeeeaeseateeeteeenteeeaeeeteeeateeeteeetaeeeteeeteearaeans 3 52
LT e T TR e T USRS 7 28
O Y L TR e 1« T PSSR UPTRTTRORR 2 7
By e TR e T USRS 2 2
B O K TR L 1 T PSSR UUPTRTTRRORR 4 5
E LY TR T L SRR 1 1
BEIOW $6 ...ttt ettt et ettt ettt ae et e ehe st e ehe o1t e heea b e beea b e teea b e beeRt e be Rt e eaeeaeeebeeteebeeteebeereenreereenns 5 1
[ o L1 (=T 011 =T o SR RRTR 13 4

1Two organizations with Job Corps Center contracts are listed with D&B, but provided no receipt and employee information. One non-profit or-
ganization with a Job Corps Center contract is not listed with Dun and Bradstreet.

TABLE 3.—EMPLOYEE DISTRIBUTION FOR JOB CORPS CENTER ACTIVITY

Number of
Employees firms and or-
ganizations
(7= 22T 0O TSP PP PPPRTOPPRP 1
1,000-2,499 ... 5
500-999 ......... 5
250499 ...... 5
150-249 ...... 4
0-149 ... 4
(81010 1= () 1T PSSP PV UPPTOPPTOPRRPPPTPPR 13

1Two organizations with contracts are listed with D&B, but provided no receipt and employee information. One non-profit organization with a
Job Corps Center contract is not listed with Dun and Bradstreet.

Evaluation of Size Standard for the
Job Corps Center Sub-industry: Tables 4
and 5 below show the characteristics of
the Job Corp Centers sub-industry and
for two comparison groups. The first
comparison group is comprised of all
industries with a $6 million receipts-
based size standard, referred to as the
nonmanufacturing anchor group. Since
SBA assumes that the $6 million anchor
size standard is appropriate for a
nonmanufacturing industry, this is the
most logical set of industries to group
together for the industry analysis to
assess whether a size standard at the
anchor size standard or higher is
appropriate. The second comparison
group consists of nonmanufacturing
industries which have the highest levels
of receipt-based size standards

established by SBA, referred to as the
nonmanufacturing higher-level size
standard group. Size standards for these
industries range from $21 million to $29
million. If an industry’s characteristics
are significantly larger than those of the
nonmanufacturing anchor group, SBA
will compare them to characteristics of
the higher-level size standards group.
By doing so, SBA can assess if a size
standard among its highest receipts-
based size standards is appropriate or an
intermediate size standard between the
anchor size standard and the range of
higher size standards.

SBA examined economic data on the
comparison group industries taken from
a special tabulation of the 1997
Economic Census prepared under
contract by the U.S. Bureau of the

Census (Census). Data on Job Corps
Centers contracts, contractors, and
bidders were obtained from DOL and
D&B, as described earlier. Industry
Structure Consideration: Table 4 below
examines the size distribution of firms.
For this factor, SBA is evaluating the
cumulative size of firm that account for
predetermined percentages of total
industry receipts (40 percent, 50
percent, 60 percent, and 70 percent).
The table shows firms up to a specific
size that, along with all other smaller
firms, account for a specific percentage
of total industry receipts. For the Job
Corps Center bidders, the percentages
reflect the value of awarded Job Corps
Center contracts.
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TABLE 4.—SIZE DISTRIBUTION OF FIRMS IN THE JOB CORPS CENTER SUB-INDUSTRY, NONMANUFACTURING ANCHOR
GROUP AND HIGHER-LEVEL SIZE STANDARD GROUP
[Data in millions of dollars]

Size of firm at | Size of firm at | Size of firm at | Size of firm at

Category 40% 50% 60% 70%
Job Corps Centers Bidders ..........ccoiiiiiiiiiiiiesieeee e $54.5 $68.6 $900.0 $900.0
Nonmanufacturing Anchor Group ...... $3.2 $5.8 $11.8 $28.0
Higher-level Size Standards Group $24.2 $50.4 $135.6 $423.6

These data support a size standard
significantly higher than $6 million for
the Job Corps Centers industry. At a
given coverage level the size of firms in
the Job Corps Centers industry is
substantially larger than in the two
comparison groups. In relation to the
nonmanufacturing anchor group, the Job
Corp Center firms are 18 to 32 times

larger, and almost double that of the
higher-level size standard. Because the
size distribution of Job Corps Centers
firms is significantly higher than that of
the nonmanufacturing anchor group, the
analysis of this factor supports a size
standard significantly above the $6
million nonmanufacturing anchor size
standard and at or beyond the size

standards of the higher-level size
standard group.

Table 5 lists the two other evaluation
factors of average firm size and the four-
firm concentration ratio for the Job
Corps Centers sub-industry and the
comparison groups.

TABLE 5.—INDUSTRY CHARACTERISTICS OF THE JOB CORPS CENTER INDUSTRY, NONMANUFACTURING ANCHOR GROUP,
AND HIGHER-LEVEL SIZE STANDARDS GROUP

Average firm size Four firm con-
Category Recei centration ratio
pts
(millions) Employees (percent)
JOD COrp CeNEr BIAUEIS ...couiiiieiiiiie ittt ettt ettt e et e et e e skt e e e snne e e sanreeesnneeeanes $30.0 400 50.0
Nonmanufacturing Anchor Group $0.95 10.6 14.4
Higher-level Size StandardS GrOUP .........cooceeiiiiieiiiiiee e ettt et e e e sre e e e s b e e e anneee s $4.6 21.4 26.7

For Job Corps Centers, its average firm
size in receipts is over 30 times larger
than the average firm size in the
nonmanufacturing anchor group and
approximately six and one half times
that of the higher-level size standards
group. Moreover, its average firm size in
employees is 19 to 37 times the average
sizes of these two comparison groups.
This factor is substantially higher than
the comparison groups and supports a
size standard far above $6 million.
Because the size distribution of Job
Corps Centers firms is significantly
higher than that higher-level size
standard group, this factor supports a
size standard at or beyond the range of
$21 million to $29 million.

The four-firm concentration ratio for
Job Corps Center firms is about double
that of the higher-level size standards
group. This factor supports a size
standard at least within the range of the
higher-level size standards group.

The start-up costs evaluation factor is
not analyzed since no data are not
available for Job Corp Centers. However,
the following discussion of program
considerations addresses the issue of
size of contract which indirectly relates
to the start-up costs associated with Job
Corps Centers.

SBA Program Considerations: SBA is
proposing this rule to establish a size

standard specifically for DOL’s Job
Corps Centers contracts. SBA’s loan
programs will be minimally affected as
organizations participating in the Job
Corps Centers primarily operate in other
industries, namely facility support
services, general construction, and
home health care services.

SBA extensively reviewed the scope
of Job Corp Centers and the
organizations bidding on and winning
these contracts. Since the beginning of
the Job Corps Centers program, the
Federal Government has relied on the
private sector for the operation of most
of these centers or parts of the centers.
Since the inception of the Job Corps
Centers program, DOL has contracted
out the entire operation and
maintenance of a facility. A Job Corps
Center contract requires an organization
to provide teachers, counselors,
administrators and support personnel,
outreach activities, medical and dental
facilities; and perform admissions
physicals, maintain the facility, and
purchase any equipment needed in the
teaching of a trade. Over the years the
Job Corps program has developed many
public-private partnerships with various
trade unions, corporations, and
organizations. Many trade unions
provide teachers and provide
opportunities for the participants to

apprentice with master tradesmen.
Because the mission of these centers
prepares students for the job market,
many of the functions of the centers are
integrated as a teaching tool for the
students. As an example, students
interested in culinary arts studies will
work in the cafeteria alongside chefs, or
a student interested in learning the
plumbing trade will work with the
maintenance crews, gaining ‘““hands-on”
experience. This approach has been
extremely successful in achieving the
mission and goals of the Job Corps
Center program.

DOL operates 118 Job Corps Centers,
of which 88 centers are run by the
private sector. All but two of these
centers are residential where students
are housed. Several centers operate as
advanced centers. For example, the San
Francisco center runs an advanced
culinary institute that prepares
participants with skills beyond the high
school level. The yearly funding in
fiscal year 2001 for these centers ranged
from $5 million to more than $44
million for their residential centers,
with an average yearly funding
amounting to $8.8 million per year per
center. Non-residential center contracts
range from $4 million to more than $6
million.



Federal Register/Vol. 67, No. 226 /Friday, November 22,

2002 /Proposed Rules 70335

Procurement statistics show that in
fiscal year 2001, DOL expended $909.5
million in Job Corps Center contracts.
There are 21 organizations currently
under contract with DOL to operate Job
Corps Centers. Seven firms were
awarded their contracts under Small
Business Set-Aside procedures. (For
these set-aside contracts, DOL used the
appealed NAICS code of 561210 and
applied the previous $20 million size
standard for Base Maintenance). These
small businesses account for 6 percent
of total Job Corps Center contract
dollars.

The analysis of Job Corps Center
contracts indicates that a size standard

of $6 million inadequately identifies the
smaller segment of organizations
competing for and obtaining these types
of contracts. A size standard of at least
equal to the current Base Maintenance
size standard of $23 million represents
a more realistic and effective size
standard. The size of winning
contractors and the average size of Job
Corps Center contracts support this
assessment.

As discussed above, there are 21
organizations performing 88 Job Corps
Center contracts. Table 6 below
summarizes the size of the awardees
and bidders on these contracts. Only
one of the successful organizations has

receipts below $6 million. This
organization’s contract is for $5.8
million per year. With a contract that is
yearly funded just below the current $6
million size standard, this organization
will probably outgrow the size standard
by the end of its next fiscal year,
potentially leaving no currently defined
small Job Corps Center contractor
eligible for future small business asides.
Of four other organizations under $6
million in receipts competing for Job
Corps Center contracts, none have been
successful offerors.

TABLE 6.—BREAKDOWN ON FIRMS AND ORGANIZATIONS INVOLVED IN JOB CORPS CENTER ACTIVITY

Nu][ir;ﬁqesr of Industries

Firms and organizations involved or interested in Job Corps 35

Center Activity.

Firms and organizations with Job Corps Center contracts ........ 21 | Industries: tribal business, management of youth facilities, vo-
cational rehabilitation, facilities maintenance, home-heal
care services, human resource counseling, management
consulting, and information retrieval.

Firms under $23 million ........cccooviiiiiiiiiee e 11

Firms under $23 million with Job Corps Center Contracts .. 7

Firms under $6 million ........cooiiiiiiiiieee e 5

Firms under $6 million with Job Corps Center contracts ........... 1

Firms with revenues under $1 million (none have Job Corps 4 | Industries: Temporary help services, construction, investiga-

Center contracts). tion services, and engineering and technical services.

Table 2 above shows that 80 percent
of the value of Job Corps Center
contracts were awarded to organization
with receipts of $50 million or more. All
of the awards to small business were
made as set-aside awards. Only one
percent of Job Corps Center contract
dollars go to small businesses using a $6
million size standard. In addition, 49
percent of contract dollars were
expended with firms and organizations
that have over $100 million in receipts.
This shows that a significant proportion
of economic activity within the Job
Corps Centers industry is concentrated
among a few relatively large
organizations.

Tables 7 and 8 below illustrate that
firms that have been successful in
winning Job Corps Center contracts are
concentrated in industries that have size
standards significantly greater than $6
million, such as general construction,
facilities maintenance services, and
home health care services. These
observations provide further evidence
that a size standard greater than $6
million is needed to attract the type of
firms capable of performing the broad
range of activities of Job Corp Centers.

TABLE 7.—LISTING OF PRIMARY IN-
DUSTRIES OF JoB CORPS CENTER
CONTRACTORS

Size
Primary industry standard
(million)
General Construction ................ $28.5
Facilities Maintenance Services $23.0
Home Health Care Services ..... $11.5
Vocational Schools ................... $6.0

TABLE 8.—LISTING OF PRIMARY IN-
DUSTRIES FOR FIRMS THAT HAVE
SUBMITTED PROPOSALS AGAINST
JOB CORPS CENTER SOLICITATIONS
BUT HAVE NoT WON JoB CORPS
CENTER CONTRACTS

Size

Primary industry standard

(million)
Supply Services ........cccceevrrnnen. $6.0
Investigation Services ............... $10.5

Engineering and Technical

SEIVICES ..vviviiiieiiieiieiieee $4.0
$6.0
Behavioral Health Services ...... $6.0

The size of Job Corps Centers
contracts explains to a great extent the
pattern of awards by size of contractor.

For an organization to perform on the
average Job Corps Center contract of
$8.8 million, it generally must be at
least several times that size. Under the
current $6 million size standard, if an
organization receives an award for just
one center, it is close to or over the
current $6 million size standard. Those
organizations under the current size
standard would probably go over $6
million in receipts within a year if they
receive any other substantial business.
Thus, with a $6 million size standard,
the opportunities for small businesses in
this activity are severely limited.
Additionally, firms with receipts over
$23 million currently handle from four
to 22 Job Corps Centers. On average,
they operate nine centers. Small
businesses must be able to successfully
compete with these large organizations,
therefore, the size standard needs to be
set at a threshold where these
businesses can reach a competitive
level. In discussions with DOL, an
organization can achieve meaningful
economies of scale by operating three to
four centers. The total operational costs
of three centers are $26.4 million (based
on an average cost of $8.8 million per
center), and indicates support of a size
standard at that level as a viable
alternative to the $6 million level.
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Overview: Based on a review of each
evaluation factor, SBA is proposing a
$30 million size standard for Job Corps
Centers. All of the factors support a size
standard comparable to those of the
nonmanufacturing higher-level size
standard group, which ranges between
$21 million to $29 million. Most factors
support even a higher size standard. A
$30 million size standard takes into
consideration that a Job Corps Center
organization achieves economics of
scales operating three to four centers.
This suggests a size standard of $26.4
million or more. Since organizations
involved with Job Corps Center
contracts have other operations, SBA
also needs to take that fact into account
in establishing a size standard for Job
Corps Centers. A $30 million size
standard provides small businesses the
ability to compete and grow at an
appropriate level without losing their
small business status, but not to a level
where a few firms would be able to
control a significant portion of Federal
contracts at the expense of other small
businesses.

Dominant in Field of Operation:
Section 3(a) of the Small Business Act
defines a small concern as one that is (1)
independently owned and operated, (2)
not dominant in its field of operation
and (3) within detailed definitions or
size standards established by the SBA
Administrator. SBA considers as part of
its evaluation of a size standard whether
a business concern at or below a
proposed size standard would be
considered dominant in its field of
operation. This assessment generally
considers the market share of firms at
the proposed or final size standard or
other factors that may show whether a
firm can exercise a controlling influence
on a national basis in which significant
numbers of business concerns are
engaged.

SBA has determined that no
organization at or below the proposed
size standard in the Job Corps Centers
activities would be of a sufficient size to
dominate its field of operation. For Job
Corps Centers, an organization with $30
million in receipts could obtain about
three percent of the total dollar value of
Job Corps Center contracts. This level of
market share effectively precludes an
organization at or below the proposed
size standard to exert a controlling effect
on Job Corps Center contracts.

Alternative Size Standards: SBA
concluded that a single size standard of
$6 million was inadequate to define
small businesses in the entire Other
Technical and Trade Schools industry.
The size standard would be too low for
Job Corps Centers or too high for all
other industry activities, such as job

training facilities, marine navigation
schools, and truck driving schools.
Establishing two size standards for these
industries would enable SBA to
determine the most appropriate size
standard for disparate segments of the
industry.

SBA considered restoring the $20
million size standard for Job Corps
Centers previously applied by DOL.
After reviewing the industry data, in
particular procurement data, which
show the average Job Corp Center
contract is for $8.8 million, SBA
concluded that a $20 million size
standard would not be adequate for Job
Corps Centers. The adoption of this size
standard would allow a firm to receive
only two Job Corps Center contracts and
be at risk of outgrowing its small
business status before reaching
sufficient economies to be competitive
against the larger incumbent Job Corps
Center contractors. Therefore, SBA
decided against a $20 million size
standard for Job Corps Centers since it
would not allow sufficient growth and
business development.

SBA welcomes public comments on
its proposed size standard for Job Corps
Centers. SBA is concerned with how the
proposed size standards may negatively
impact those qualified under the current
size standard. Comments supporting an
alternative to the proposal, including
the $20 million, or the option of
retaining the size standard at $6 million
discussed above, should explain why
the alternative would be preferable to
the proposed size standard, and how the
alternative impacts current small
businesses.

Compliance With Executive Orders
12866, 12988, and 13132, the
Paperwork Reduction Act (44 U.S.C. Ch.
35) and the Regulatory Flexibility Act (5
U.S.C. 601-612)

The Office of Management and Budget
(OMB) has determined that the
proposed rule is not a “‘significant”
regulatory action for purposes of
Executive Order 12866. Size standards
determine which businesses are eligible
for Federal small business programs. For
the purpose of the Paperwork Reduction
Act, 44 U.S.C. Ch. 35, SBA has
determined that this rule would not
impose new reporting or record keeping
requirements. For purposes of Executive
Order 13132, SBA has determined that
this rule does not have any federalism
implications warranting the preparation
of a Federalism Assessment. For
purposes of Executive Order 12988,
SBA has determined that this rule is
drafted, to the extent practicable, in
accordance with the standards set forth

in that order. Our Regulatory Impact
Analysis follows.

Regulatory Impact Analysis

i. Is There a Need for the Regulatory
Action?

SBA is chartered to aid and assist
small businesses through a variety of
financial, procurement, business
development, and advocacy programs.
To effectively assist intended
beneficiaries of these programs, SBA
must establish distinct definitions of
which businesses are deemed small
businesses. The Small Business Act (15
U.S.C. 632(a)) delegates to the SBA
Administrator the responsibility for
establishing small business definitions.
It also requires that small business
definitions vary to reflect industry
differences. The preamble of this rule
explains the approach SBA follows
when analyzing a size standard for a
particular industry. Based on that
analysis, SBA believes that a size
standard for Job Corps Centers is needed
to better define small businesses
engaged in these activities.

ii. What Are the Potential Benefits and
Costs of This Regulatory Action?

The most significant benefit to
businesses obtaining small business
status as a result of this rule is eligibility
for Federal small business assistance
programs. Under this rule,
approximately 10 additional firms will
obtain small business status and become
eligible for these programs. These
include Federal procurement preference
programs for small businesses, 8(a)
firms, small disadvantaged businesses
(SDB), and small businesses located in
Historically Underutilized Business
Zones (HUBZone), as well as those for
contracts awarded through full and
open competition after application of
the HUBZone or SDB price evaluation
preference or adjustment. They may also
become eligible for SBA financial
assistance programs. Other Federal
agencies use SBA size standards for a
variety of regulatory and program
purposes. SBA does not have
information on each of these uses
sufficient to evaluate the impact of size
standards changes. However, in cases
where SBA size standards are not
appropriate, an agency may establish its
own size standards with the approval of
the SBA Administrator (see 13 CFR
121.801). Through the assistance of
these programs, small businesses may
benefit by becoming more
knowledgeable, stable, and competitive
businesses.

The benefits of a size standard
increase to a more appropriate level
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would accrue to three groups: (1)
Businesses that benefit by gaining small
business status from the proposed size
standards and use small business
assistance programs, (2) growing small
businesses that may exceed the current
size standards in the near future and
who will retain small business status
from the proposed size standards, and
(3) Federal agencies that award
contracts under procurement programs
that require small business status.

Newly defined small businesses may
benefit from SBA’s financial programs,
in particular its 7(a) Guaranteed Loan
Program. Under this program SBA
estimates that $700,000 in new Federal
loan guarantees could be made to the
newly defined small businesses.
Because of the size of the loan
guarantees, most loans are made to
small businesses well below the size
standard. Thus, increasing the size
standard to include 10 additional
businesses may result in only one or
two small business guaranteed loans to
businesses in this industry. As a
guaranteed loan for larger firms averages
$350,000 for firms in the Other
Technical and Trade Schools industry
and the Facilities Support Services
industry, if two of the 10 business
applied for a loan, SBA could expect to
guarantee $700,000 in loans. However,
most firms involved in Job Corps
Centers are in other industries; thus
their eligibility for SBA loan assistance
would be under their primary NAICS
industry. The newly defined small
businesses would also benefit from
SBA’s economic injury disaster loan
program. Since this program is
contingent upon the occurrence and
severity of a disaster, no meaningful
estimate of benefits can be projected.

SBA estimates that firms gaining
small business status could potentially
obtain Federal contracts worth $53
million per year under the small
business set-aside program, the 8(a) and
HUBZone Programs, or unrestricted
contracts. Federal agencies may benefit
from the higher size standards if the
newly defined and expanding small
businesses compete for more set-aside
procurements. The larger base of small
businesses would likely increase
competition and lower the prices on set-
aside procurements. A larger base of
small businesses may create an
incentive for Federal agencies to set
aside more procurements, thus creating
greater opportunities for all small
businesses. Other than small businesses
with small business subcontracting
goals may also benefit from a larger pool
of small businesses by enabling them to
better achieve their subcontracting goals
at lower prices. No estimate of cost

savings from these contracting decisions
can be made since data are not available
to directly measure price or competitive
trends on Federal contracts.

To the extent that approximately 10
additional firms could become active in
Government programs, this may entail
some additional administrative costs to
the Federal Government associated with
additional bidders for Federal small
business procurement programs,
additional firms seeking SBA
guaranteed lending programs, and
additional firms eligible for enrollment
in SBA’s PRO-Net small business
database. Among businesses in this
group seeking SBA assistance, there will
be some additional costs associated with
compliance and verification of small
business status and protests of small
business status. These costs are likely to
generate minimal incremental costs
since mechanisms are currently in place
to handle these administrative
requirements.

The costs to the Federal Government
may be higher on some Federal
contracts as a result of this rule. With
greater numbers of businesses defined
as small, Federal agencies may choose
to set aside more contracts for
competition among small businesses
rather than using full and open
competition. The movement from
unrestricted to set-aside is likely to
result in competition among fewer
bidders for a contract. Also, higher costs
may result if additional full and open
contracts are awarded to HUBZone and
SDB businesses as a result of a price
evaluation preference. However, the
additional costs associated with fewer
bidders are likely to be minor since, as
a matter of policy, procurements may be
set aside for small businesses or under
the 8(a), and HUBZone Programs only if
awards are expected to be made at fair
and reasonable prices. In addition, the
use of small business set-asides may
encourage more competitors since small
businesses would not have to compete
against the major businesses in the
industry.

The proposed size standard may have
distributional effects among large and
small businesses. Although the actual
outcome of the gains and losses among
small and large businesses cannot be
estimated with certainty, several trends
are likely to emerge. First, a transfer of
some Federal contracts to small
businesses from large businesses. Large
businesses may have fewer Federal
contract opportunities as Federal
agencies decide to set aside more
Federal procurements for small
businesses. Also, some Federal contracts
may be awarded to SDB or HUBZone
businesses instead of large businesses

since those two categories of small
businesses are eligible for price
evaluation preferences for contracts
competed on a full and open basis.
Similarly, currently defined small
businesses may obtain fewer Federal
contacts due to the increased
competition from more businesses
defined as small. As currently there is
only one small business that has a
contract for a Job Corps Center, this
transfer will be offset by initiating a
number of Federal procurements than
can now be set aside for all small
businesses. The potential transfer of
contracts away from large and currently
defined small businesses would be
limited by the number of newly defined
and expanding small businesses that
were willing and able to sell to the
Federal Government. The potential
distributional impacts of these transfers
could result in up to $53 million or 5.8
percent of total contract dollars of $909
million being transferred from large
businesses to small businesses. SBA
based this estimate on the per year
funding of the firms that currently have
Job Corps Center contracts, which
would gain small business status if this
proposed rule is adopted.

The revision to current size standard
for Job Corps Centers is consistent with
SBA'’s statutory mandate to assist small
businesses. This regulatory action is in
support of the Administration’s
objectives is to help individual small
businesses succeed through fair and
equitable access to capital and credit,
Government contracts, and management
and technical assistance. Reviewing and
modifying size standards when
appropriate ensures that intended
beneficiaries have access to small
business programs designed to assist
them. Size standards do not interfere
with State, local, and tribal governments
in the exercise of their government
functions. In a few cases, State and local
governments have voluntarily adopted
SBA’s size standards for their programs
to eliminate the need to establish an
administrative mechanism for
developing their own size standards.

Initial Regulatory Flexibility Analysis

Under the Regulatory Flexibility Act
(RFA), this rule may have a significant
impact on a substantial number of small
entities engaged in Job Corps Center
activities. As described in the above
Regulatory Impact Analysis, this rule
may impact small entities in two ways.
First, small businesses interested in
competing for Federal Job Corps Centers
procurements reserved for small
businesses, and SDB and HUBZone
businesses eligible for price preferences,
may face greater competition from
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newly eligible small businesses. Second,
additional Federal procurements for the
operation and management of Job Corps
Centers may be set aside for small
business as the pool of eligible small
businesses expands. As discussed in the
preamble, SBA estimates that firms
gaining small business status could
potentially obtain Federal contracts
worth $53 million.

As Job Corps Center activity is limited
to Federal procurements within DOL,
SBA cannot guarantee that the proposed
size standard will affect small
businesses participating in programs of
other agencies that use SBA size
standards. As a practical matter, SBA
cannot estimate the impact of a size
standard change on each and every
Federal program that uses its size
standards. For this particular proposed
rule, SBA did consult with DOL
regarding a possible increase to the Job
Corps Centers size standard. In cases
where an SBA size standard is not
appropriate, the Small Business Act and
SBA’s regulations allow Federal
agencies to develop different size
standards with the approval of the SBA
Administrator (13 CFR 121.902). For
purposes of a regulatory flexibility
analysis, agencies must consult with
SBA’s Office of Advocacy when
developing different size standards for
their programs (13 CFR 121.902(b)(4)).

Immediately below, SBA sets forth an
initial regulatory flexibility analysis
(IRFA) of this proposed rule on the Job
Corps Centers industry addressing the
following questions: (1) what is the need
for and objective of the rule; (2) what is
SBA’s description and estimate of the
number of small entities to which the
rule will apply; (3) what is the projected
reporting, record keeping, and other
compliance requirements of the rule; (4)
what are the relevant Federal rules
which may duplicate, overlap or
conflict with the proposed rule; and (5)
what alternatives will allow the Agency
to accomplish its regulatory objectives
while minimizing the impact on small
entities?

(1) What Is the Need for and Objective
of the Rule?

A separate size standard for Job Corps
Centers more appropriately defines the
size of businesses in this industry
activity that SBA believes should be
eligible for Federal small business
assistance programs. Currently, there are
five firms in the Job Corps Centers
activity that have revenues below $6
million size standard, however, only
one of these firms has a contract for a
Job Corps Center. This firm is likely to
outgrow the current size standard
within the next year as its current

contract is for $5.8 million per year.
This will leave only four firms below
the size standard, all having revenues
below $1 million. None of these firms
have been successful in winning a Job
Corps Center contract. This, along with
the facts that the average contract
funding is $8.8 million and the minimal
funding for a Job Corps Center is $5
million for a residential center and $4
million for a non-residential center,
indicates that the size standard for Job
Corps Centers needs to be greater than
the current $6 million.

(2) What Is SBA’s Description and
Estimate of the Number of Small
Entities to Which the Rule Will Apply?

SBA estimates that 35 organizations
are engaged in the Job Corps Center
industry, of which approximately 14
percent are small businesses currently at
or just below the $6 million threshold.
If this rule were adopted, 10 additional
businesses would be considered small.
Although this may not represent a
substantial number of small businesses,
SBA is preparing an IRFA to ensure that
the impact on small businesses of higher
size standards are known and being
considered. These businesses would be
eligible to seek available SBA assistance
provided that they meet other program
requirements.

Based on the relative size of these
firms and SBA’s knowledge of
contracting in this area, SBA estimates
that small business coverage could
increase by $53.1 million or 5.8 percent
of total revenues in this activity. SBA
based this estimate on the per year
funding of the firms that currently have
Job Corps Center contracts, which
would gain small business status if this
proposed rule is adopted.

(3) What Are the Projected Reporting,
Record Keeping, and Other Compliance
Requirements of the Rule and an
Estimate of the Classes of Small Entities
That Will Be Subject to the
Requirements?

A new size standard does not impose
any additional reporting, record keeping
or compliance requirements on small
entities. Increasing size standards
expands access to SBA programs that
assist small businesses, but does not
impose a regulatory burden as they
neither regulate nor control business
behavior.

(4) What Are the Relevant Federal Rules
Which May Duplicate, Overlap or
Conflict With the Proposed Rule?

This proposed rule overlaps other
Federal rules that use SBA’s size
standards to define a small business.
Under section 632(a)(2)(C) of the Small

Business Act, unless specifically
authorized by statute, Federal agencies
must use SBA’s size standards to define
a small business. In 1995, SBA
published in the Federal Register a list
of statutory and regulatory size
standards that identified the application
of SBA’s size standards as well as other
size standards used by Federal agencies
(60 FR 57988, dated November 24,
1995). SBA is not aware of any Federal
rule that would duplicate or conflict
with establishing size standards.

(5) What Alternatives Will Allow the
Agency To Accomplish Its Regulatory
Objectives While Minimizing the Impact
on Small Entities?

As discussed in the preamble, SBA
considered several alternative size
standards and their implications on
small businesses. First, SBA considered
retaining a single size standard of $6
million for the Other Technical and
Trade Schools industry. In researching
firms engaged in the operation and
maintenance of Job Corps Centers, SBA
concluded that no single size standard
could adequately define small business
in the whole industry. The size standard
would be either too low for Job Corps
Centers or too high for other industry
activities, such as graphics arts schools,
real estate schools, and broadcasting
schools. Establishing two size standards
for this industry would enable SBA to
determine the most appropriate size
standard for disparate segments of the
industry.

SBA also considered restoring the $20
million size standard for Job Corps
Centers. However, as discussed in the
preamble, this size standard would not
allow for sufficient growth and
development of a small Job Corps Center
contractor. A firm would be at risk of
losing its small business status if it
received two average-size contracts.

By establishing the size standard at
$30 million, SBA will create
opportunities for the small businesses in
an industry where only five firms are
below the size standard. Of these five
firms, four have revenues below $1
million and only one firm has a Job
Corps Center contract. If SBA retains the
current $6 million size standard, it will
not accurately reflect the smaller
segment of businesses that participate in
operating and maintaining Job Corps
Centers.

SBA welcomes comments on other
alternatives that minimize the impact of
this rule on small businesses and
achieve the objectives of this rule. Those
comments should describe the
alternative and explain why it is
preferable to the proposed rule.
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2. Amend §121.201 as follows:

a. In the table “Small Business Size
Standards by NAICS Industry” under
the heading “Subsector 611—
Educational Services,” revise the entry
for 611519 to read as follows; and

b. Add footnote 17 to the end of the
table to read as follows:

List of Subjects in 13 CFR Part 121 part 121 of title 13 of the Code of

. . . Federal Regulations as follows:
Administrative practice and

procedure, Government procurement,
Government property, Grant programs—
business. Loan programs—business.
Small businesses.

PART 121—SMALL BUSINESS SIZE
REGULATIONS

1. The authority citation of part 121
continues to read as follows:
Authority: 15 U.S.C. 632(a), 634(b)(6),

637(a), 644(c) and 662(5) and Sec. 304, Pub.
L. 103—-403, 108 Stat. 4175, 4188.

Accordingly, for the reasons stated in
the preamble, SBA proposes to amend

SMALL BUSINESS SizE STANDARDS BY NAICS INDUSTRY

Size standards Size standards

NAICS codes NAICS U.S. industry title in million of in number of
dollars employees
* * * * * * *
Subsector 611—Educational Services
* * * * * * *

611519.... i
EXCEPT

Other Technical and Trade Corps
JOD COrPS CENLEIS ..cuveiiiiiiie ittt

* * * * * * *

Footnotes:
* * * * *

16 NAICS codes 611519—Job Corps Centers. For classifying a Federal procurement, the purpose of the solicitation must be for the manage-
ment and operation of a U.S. Department of Labor Job Corps Center. The activities involved include admissions activities, lift skills training, edu-
cational activities, comprehensive career preparation activities, career development activities, career transition activities, as well as the manage-
ment and support functions and services needed to operate and maintain the facility. For SBA assistance as a small business concern, other
than for Federal government procurements, a concern must be primarily engaged in providing the services to operate and maintain Federal Job

Corps Centers.

Dated: November 15, 2002.
Hector V. Barreto,
Administrator.
[FR Doc. 02—29647 Filed 11-21-02; 8:45 am]
BILLING CODE 8025-01-P

SMALL BUSINESS ADMINISTRATION
13 CFR Parts 121 and 134
RIN: 3245-AE92

Small Business Size Regulations;
Rules of Procedure Governing Cases
Before the Office of Hearings and
Appeals

AGENCY: Small Business Administration.
ACTION: Proposed rule.

SUMMARY: The Small Business
Administration (SBA) proposes to
amend its small business size
regulations and the regulations applying
to appeals of size determinations. The
proposed rule would amend the
definitions of affiliation, annual
receipts, and employees. It would also
make procedural and technical changes
to cover new programs such as SBA’s
HUBZone program and the government-
wide Small Disadvantaged Business
program. The proposed rule would

codify several long-standing precedents
of SBA’s Office of Hearings and Appeals
and would clarify the jurisdiction of
that office.

DATES: Comments must be received on
or before January 21, 2003.

ADDRESSES: Written comments should
be addressed to John W. Klein,
Associate General Counsel for
Procurement Law, Small Business
Administration, 409 3rd Street, SW.,
Washington, DC 20416.

FOR FURTHER INFORMATION CONTACT:
Laura M. Eyester, Office of General
Counsel, (202) 619-1801.

SUPPLEMENTARY INFORMATION: SBA’s
small business size regulations (13 CFR
part 121) are used to determine
eligibility for all SBA and Federal
programs that require an entity to be a
small business concern. In the past, to
be considered small, concerns were
required to qualify under a particular
size standard that corresponded to a
four-digit Standard Industrial
Classification (SIC) code. Effective
October 1, 2000, to be considered small,
concerns are required to qualify under
a particular size standard that
corresponds to the six-digit North
American Industrial Classification
System (NAICS) code. SBA published

its final rule setting forth the various
NAICS codes and corresponding size
standards at 65 FR 30836 (May 15,
2000). SBA published a technical
correction to the final at 65 FR 53533
(September 5, 2000). That final rule
changed all references to SIC codes in
part 121 to NAICS codes. This proposed
rule would not change any size
standards currently corresponding to
specific NAICS codes.

With a few exceptions, SBA size
standards are based on either average
annual receipts or number of
employees, depending on the industry.
When measuring a concern’s size, the
receipts or employees of affiliated
concerns are included. The proposed
rule would modify the definitions of
affiliation, annual receipts, and number
of employees. The proposed changes to
part 134 would clarify the jurisdiction
of SBA’s Office of Hearings and Appeals
(OHA) and make certain technical
amendments.

Section-by-Section Analysis

SBA proposes to amend § 121.102 by
adding a new paragraph (d) that would
recognize that there currently exists an
internal Size Policy Board at SBA that
is responsible for making
recommendations to the Administrator
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on size standards, other size eligibility
requirements, and size protest
procedures. In addition, SBA proposes
to amend §121.103 to specifically
incorporate into the definition of
“affiliation” certain provisions that
were previously contained in the
regulations. Because there may have
been some confusion regarding the more
generalized affiliation language when
SBA amended its regulations in 1996,
SBA believes it is necessary to again
specifically state other bases of possible
affiliation in the regulations. The
section would be revised to state that
control may be affirmative or negative,
provide an example of negative control,
state that control may be exercised
indirectly through a third party, and
state that affiliation may be found under
the totality of the circumstances even
though no single factor is sufficient to
constitute affiliation. These three
changes codify long-standing OHA
rulings. See, e.g., Size Appeal of Jensco
Marine, Inc., SBA No. SIZ—-4330 (1998);
Size Appeal of National Welders, SBA
No. SIZ-4315 (1998); Size Appeal of
First American Tax Valuation, Inc., SBA
No. SIZ—4206 (1996); and Size Appeal
of Field Support Services, Inc., SBA No.
S17—-4176 (1996). (OHA decisions cited
in this preamble can be located at
www.sba.gov/oha/searchpage.html or by
contacting OHA by e-mail at
oha@sba.gov or by phone at 202—-401—
8200.)

This proposed rule would change the
title of §121.103(b) from “Exclusion
from affiliation coverage” to
“Exceptions to affiliation coverage” for
clarity. In addition, the proposed rule
would amend § 121.103(b)(2) to clarify
the exception to affiliation for Indian
tribes (including Alaska Native
Corporations), Community Development
Corporations (CDCs) or Native Hawaiian
Organizations (NHOs). Specifically, the
proposed rule would specify that the
exception applies whether the tribe,
CDC or NHO owns the concern whose
size is at issue directly, or through
another entity, which is wholly-owned
by the tribe, CDC or NHO. The proposed
rule would also provide that affiliation
could not be found among several
tribally, ANC, CDC or NOH-owned
concerns based on common
management. This is an extension of the
current regulation, which precludes
affiliation based solely on common
ownership. SBA believes that this
change is particularly needed in the
context of tribally-owned concerns
where tribal board members often are
also board members of tribally-owned
concerns. SBA specifically asks for
comments as to whether this exception

from affiliation goes far enough, or
whether SBA should provide the same
exception to affiliation as that contained
for the 8(a) program in
§124.109(c)(2)(iii). SBA notes, however,
that the exception to affiliation for the
8(a) program is statutorily based, while
the general exception contained in
§121.103(b)(2) is not.

The proposed rule would also add
language to both § 121.103(b)(2) and
(b)(6) to clarify that SBA may find
affiliation other than through common
ownership or common management,
and with respect to approved mentor/
protégé relationships, other than on the
basis of the mentor/protégé agreement.
This is not a change in policy, but a
clarification of existing policy.

SBA proposes two changes to
§121.103(c). Section 121.103(c)(1)
would be amended by adding the word
“voting” to clarify that only voting stock
is considered in determining affiliation.
In addition, SBA proposes adding a
sentence to § 121.103(c)(2) stating that
the presumption of control may be
rebutted by showing that control does
not in fact exist. For example, in Size
Appeal of Tri-Fuels, Inc., SBA No. SIZ-
3563 (1992), OHA held that the
presumption that minority shareholders
owning substantially equal blocks of
stock each control a firm was rebutted
where a shareholder’s agreement
specified that each of the shareholders
could appoint one of five directors. The
proposed rule would also add a new
§121.103(c)(3), which would provide
that where a concern’s voting stock is
widely held and no single block of stock
is large as compared with all other stock
holdings, SBA will deem the concern’s
Board of Directors and its Chief
Executive Officer (CEO) or President to
have the power to control the concern
in the absence of evidence to the
contrary. In the absence of evidence to
the contrary, SBA will find control in
such circumstances to rest with the
Board of Directors and with the highest
ranking officer of the concern (either its
CEO or President) because control of the
concern must rest somewhere.

Section 121.103(d) discusses
affiliation, which arises under stock
options, convertible debentures, and
agreements to merge. SBA gives present
effect to all such arrangements in
determining affiliation. SBA proposes to
amend the section by setting forth
exceptions to this “present effect’”” rule
that have been developed by OHA
rulings. See, e.g., Size Appeal of
Consolidated Industries, Inc., SBA No.
SIZ-4235 (1997). One proposed
exception would not give present effect
to agreements to open or continue
negotiations towards the possibility of a

merger or a sale of stock at some later
date. Another proposed exception
would not give present effect to options,
debentures, and agreements that are
subject to conditions that are incapable
of fulfillment, speculative, conjectural,
remote, or unenforceable under state or
Federal law.

Section 121.103(e) covers control
through common management and
would be amended to clarify that
affiliation arises when an officer,
director, managing member, or partner
controls two concerns. Section
121.103(f) would expand the current
regulation at § 121.103(a)(3) covering
the concept of “identity of interest.”
The concept is that two or more persons
with an identity of interest, such as
members of the same family or with
common investments in more than one
concern, may be treated as a single party
for size determination purposes. See,
Size Appeal of Golden Bear Arborists,
SBA No. SIZ-1899 (1984). Although this
provision was deleted as a separate
basis for affiliation from part 121 in
1996, when SBA streamlined its
regulations, see, 13 CFR 121.401(d)
(1995), the concept remained under the
“General Principles of Affiliation,” and
OHA continues to use the identity of
interest concept in ruling on affiliation
issues. See, e.g., Size Appeal of Lyons
Security Service, Inc., SBA No. SIZ—
4264 (1997). SBA believes that for
purposes of clarity this rule should be
explicitly set forth as a separate basis for
finding affiliation in the size
regulations.

SBA also proposes to add
§121.103(g), “Affiliation based on the
newly organized concern rule.” This
proposed section provides that
affiliation may arise where former
officers, directors, stockholders,
managing members (in a limited
liability corporation) or key employees
of one concern organize a new concern
in the same or related industry and
serve as its officers, directors,
stockholders, managing members or key
employees, and the first concern will
provide contractual, financial, or other
assistance to the new concern. This
provision also previous