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DEPARTMENT OF AGRICULTURE
Office of the Secretary

7 CFR Part 1
RIN 0503-AA25

Appeal of Oral Decisions Under the
Rules of Practice

AGENCY: Office of the Secretary, USDA.
ACTION: Final rule.

SUMMARY: The Office of the Secretary is
amending the rules of practice
governing formal adjudicatory
proceedings instituted by the Secretary
under various statutes. This final rule
amends the rules of practice governing
formal adjudicatory proceedings
instituted by the Secretary under
various statutes to provide that any
appeal to the Judicial Officer from an
oral decision of an administrative law
judge must be filed within 30 days after
the oral decision is issued. The Office of
the Secretary is also making a number
of minor, nonsubstantive changes to the
rules of practice governing formal
adjudicatory proceedings instituted by
the Secretary under various statutes.
EFFECTIVE DATE: February 7, 2003.

FOR FURTHER INFORMATION CONTACT:
Patrice Harps, Deputy Assistant General
Counsel, Trade Practices Division,
Office of the General Counsel, USDA,
Room 2309, South Building, 1400
Independence Avenue, SW.,
Washington, DC 20250, (202) 720-5293.
SUPPLEMENTARY INFORMATION:

Background

Appeal to the Judicial Officer

The rules of practice governing formal
adjudicatory proceedings instituted by
the Secretary under various statutes (7
CFR 1.130 through 1.151) (referred to as
the “uniform rules” below) provide that
an administrative law judge may issue
an oral or written decision. Current 7

CFR 1.142(c)(2) provides that if an
administrative law judge orally
announces a decision, a copy of the
decision shall be furnished to the
parties by the Hearing Clerk.
Irrespective of the date a copy of the
decision is mailed, the issuance date of
the oral decision is the date the decision
is orally announced. Current 7 CFR
1.145(a) provides that a party who
disagrees with an administrative law
judge’s decision may appeal to the
Judicial Officer within 30 days after
receiving service of the administrative
law judge’s decision.

The Judicial Officer has held that an
appeal from an oral decision must be
filed within 30 days after the date the
administrative law judge orally
announces the decision. In re PMD
Produce Brokerage Corp., 59 Agric. Dec.
344 (2000) (order denying late appeal);
In re PMD Produce Brokerage Corp., 59
Agric. Dec. 351 (2000) (order denying
petition for reconsideration). On appeal,
the United States Court of Appeals for
the District of Columbia Circuit held
that current 7 CFR 1.142(c)(2) and 7 CFR
1.145(a) are ambiguous because the
Secretary of Agriculture did not give fair
notice that the uniform rules require an
appeal to be filed within 30 days after
the administrative law judge orally
announces a decision. PMD Produce
Brokerage Corp. v. U.S. Department of
Agriculture, 234 F.3d 48 (D.C. Cir.
2000).

The Office of the Secretary is
amending 7 CFR 1.145(a) to eliminate
the ambiguity found by the United
States Court of Appeals for the District
of Columbia Circuit. Specifically, the
Office of the Secretary is amending 7
CFR 1.145(a) to provide that any appeal
to the Judicial Officer from an oral
decision issued by an administrative
law judge must be filed within 30 days
after the administrative law judge issues
the oral decision.

Miscellaneous Changes

The Office of the Secretary is also
making a number of minor,
nonsubstantive changes.

The uniform rules are applicable to
adjudicatory proceedings under the
statutory provisions listed in 7 CFR
1.131(a). One of the statutory provisions
listed in current 7 CFR 1.131(a) is the
“Packers and Stockyards Act, 1921, as
supplemented, sections 203, 312, 401,
502(b), and 505 of the Act, and section
1, 57 Stat. 422, as amended by section

4, 90 Stat. 1249 (7 U.S.C. 193, 204, 213,
218a, 218d, 221).” Sections 502 and 505
of the Packers and Stockyards Act were
repealed by section 10 of the Poultry
Producers Financial Protection Act of
1987. Therefore, in order to reflect the
1987 amendment to the Packers and
Stockyards Act, the Office of the
Secretary is amending the reference in

7 CFR 1.131(a) to the Packers and
Stockyards Act to read “Packers and
Stockyards Act, 1921, as supplemented,
sections 203, 312, and 401 of the Act,
and section 1, 57 Stat. 422, as amended
by section 4, 90 Stat. 1249 (7 U.S.C. 193,
204, 213, 221).”

Current 7 CFR 1.131(a) also lists the
“Perishable Agricultural Commodities
Act, 1930, sections 1(9), 3(c), 4(d), 6(c),
8(a), 8(b), 8(c), 9 and 13(a), (7 U.S.C.
499c(c), 499d(d), 499f(c), 499h(a),
499h(b), 499h(c), 4991, 499m(a)).” The
Perishable Agricultural Commodities
Act was amended by the Perishable
Agricultural Commodities Act
Amendments of 1995 on November 15,
1995. Section 11 of the Perishable
Agricultural Commodities Act
Amendments of 1995 added section 8(e)
to the Perishable Agricultural
Commodities Act which provides for
the assessment of civil penalties for
violations of the Perishable Agricultural
Commodities Act after an adjudicatory
proceeding conducted by the Secretary.
These proceedings are currently
conducted in accordance with the
uniform rules. Therefore, in order to
reflect the 1995 amendment to the
Perishable Agricultural Commodities
Act, the Office of the Secretary is
amending the reference in 7 CFR
1.131(a) to the Perishable Agricultural
Commodities Act by adding a reference
to section 8(e) and to the section in the
United States Code in which section
8(e) is codified, 7 U.S.C. 499h(e). The
Office of the Secretary is also correcting
the reference to section “1(9)” to read
“1(b)(9)” and adding a reference to the
section in the United States Code in
which section 1(b)(9) of the Perishable
Agricultural Commodities Act is
codified, 7 U.S.C. 499a(b)(9).

Current 7 CFR 1.131(a) also lists the
“United States Grain Standards Act,
sections 7(g)(3), 9, (footnote 2) 10, and
17A(d) (7 U.S.C. 79(g)(3), 85, 86).”
Footnote 2 states: ““[t]he rules of practice
in this subpart are applicable to formal
proceedings under section 9 of the
United States Grain Standards Act for
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refusal to renew, or for suspension or
revocation of a license if the respondent
requests that such proceeding be subject
to the administrative procedure
provisions in 5 U.S.C. 554, 556, and
557. If such a request is not made, the
rules of practice in 7 CFR part 26,
subpart C shall apply.” Title 7 CFR part
26, subpart C, was deleted, effective
April 11, 1980 (45 FR 15873). Therefore,
the Office of the Secretary is removing
footnote 2 and the reference to footnote
2 in 7 CFR 1.131(a). The Office of the
Secretary is also adding a reference to
the section in the United States Code in
which section 17A(d) of the United
States Grain Standards Act is codified,

7 U.S.C. 87f-1(d).

The Office of the Secretary is also: (1)
Correcting cross-references to
regulations and statutes in 7 CFR 1.132,
7 CFR 1.133(b)(2), 7 CFR 1.136(c), 7 CFR
1.137(b), 7 CFR 1.141(e)(2), and 7 CFR
1.144(c); (2) making editorial changes in
7 CFR 1.131(b), 7 CFR 1.141(b)(1)
(redesignated footnote 2), 7 CFR
1.142(c)(4), 7 CFR 1.143(d), 7 CFR
1.144(c)(13), 7 CFR 1.147(h), and 7 CFR
1.148(a)(3) for clarity and to correct
typographical errors; and (3) eliminating
gender-specific references in 7 CFR
1.141(e)(2).

5 U.S.C. 553, 601, and 804

This rule amends provisions of the
rules of practice governing the conduct
of certain adjudicatory proceedings
before the Secretary of Agriculture.
Therefore, pursuant to 5 U.S.C. 553,
notice of proposed rulemaking and
opportunity for comment are not
required for this rule, and this rule may
be made effective less than 30 days after
publication in the Federal Register. In
addition, under 5 U.S.C. 804, this rule
is not subject to congressional review
under the Small Business Regulatory
Enforcement Fairness Act of 1996, Pub.
L. 104-121. Finally, this rule is exempt
from the requirements of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

Executive Order 12866 and 12988

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by OMB.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
proceedings which must be exhausted
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 1

Administrative practice and
procedure, Agriculture, Antitrust, Blind,
Claims, Concessions, Cooperatives,
Equal access to justice, Federal
buildings and facilities, Freedom of
information, Lawyers, Privacy.

Accordingly, 7 CFR part 1 is amended
as follows:

PART 1—ADMINISTRATIVE
REGULATIONS

1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 301, unless otherwise
noted.

Subpart H—Rules of Practice
Governing Formal Adjudicatory
Proceedings Instituted by the
Secretary Under Various Statutes

§1.131 [Amended]

2. Section 1.131 is amended as
follows:

a. In paragraph (a), the reference to
“Packers and Stockyards Act, 1921, as
supplemented, sections 203, 312, 401,
502(b), and 505 of the Act, and section
1, 57 Stat. 422, as amended by section
4, 90 Stat. 1249 (7 U.S.C. 193, 204, 213,
218a, 218d, 221)” is removed and
“Packers and Stockyards Act, 1921, as
supplemented, sections 203, 312, and
401 of the Act, and section 1, 57 Stat.
422, as amended by section 4, 90 Stat.
1249 (7 U.S.C. 193, 204, 213, 221)” is
added in its place.

b. In paragraph (a), the reference to
“Perishable Agricultural Commodities
Act, 1930, sections 1(9), 3(c), 4(d), 6(c),
8(a), 8(b), 8(c), 9 and 13(a), (7 U.S.C.
499¢(c), 499d(d), 499f(c), 499h(a),
499h(b), 499h(c), 499i, 499m(a))” is
removed and ‘‘Perishable Agricultural
Commodities Act, 1930, sections 1(b)(9),
3(c), 4(d), 6(c), 8(a), 8(b), 8(c), 8(e), 9,
and 13(a) (7 U.S.C. 499a(b)(9), 499c(c),
499d(d), 499f(c), 499h(a), 499h(b),
499h(c), 499h(e), 499i, 499m(a))” is
added in its place.

¢. In paragraph (a), footnote 2 and the
reference to footnote 2 are removed.

d. In paragraph (a), the reference to
“(7 U.S.C. 79(g)(3), 85, 86)” is removed
and “(7 U.S.C. 79(g)(3), 85, 86, 871-
1(d))” is added in its place.

e. In paragraph (b)(1), the period is
removed immediately after the word
“service” and a semicolon is added in
its place.

f. In paragraph (b)(2), the period is
removed immediately after the reference
to “(9 CFR parts 160, 161)”” and a
semicolon is added in its place.

§1.132 [Amended]

3.In §1.132 the definition of
“Petitioner” is amended by removing
the reference to “7 U.S.C. 499a(9)” and
adding “7 U.S.C. 499a(b)(9)” in its
place.

§1.133 [Amended]

4.In §1.133, paragraph (b)(2) is
amended by removing the reference to
“7 CFR 47.47-47.68” and adding a
reference to “§§47.47—47.49 of this
title” in its place; and by removing the
reference to “7 U.S.C. 499a(9)” and
adding a reference to “7 U.S.C.
499a(b)(9)” in its place.

§1.136 [Amended]

5.In § 1.136, paragraph (c), the
reference to “§1.136(a)”’ is removed and
the words ““paragraph (a) of this
section” are added in its place.

§1.137 [Amended]

6.In §1.137, paragraph (b) is
amended by removing the reference to
“7 U.S.C. 499a(9)” and adding a
reference to “7 U.S.C. 499a(b)(9)” in its
place.

§1.141 [Amended]

7. Section 1.141 is amended as
follows:

a. In paragraph (b)(1), footnote 3 is
redesignated as footnote 2 and is
amended by removing the letter “z”
immediately after the period at the end
of the footnote.

b. In paragraph (e)(2), the reference to
“7 U.S.C. 499a(9)” is removed and ‘7
U.S.C. 499a(b)(9)” is added in its place;
and the word “his” is removed both
times it appears and the word “the” is
added in its place.

§1.142 [Amended]

8.1In §1.142, paragraph (c)(4) is
amended by adding the words ““final
and” immediately before the word
“effective”.

§1.143 [Amended]

9.In §1.143, paragraph (d) is
amended by removing the word “‘their”
and adding the words ““‘the Judge’s or
Judicial Officer’s” in its place.

§1.144 [Amended]

10. Section 1.144 is amended as
follows:

a. In paragraph (c), the introductory
text is amended by removing the word
“elsewhere”’; and by removing the word
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“part” and adding the word ‘“‘subpart”
in its place.

b. Paragraph (c)(13) is amended by
adding the word “and” immediately
after the semicolon.

11. In § 1.145, paragraph (a) is revised
to read as follows:

§1.145 Appeal to Judicial Officer.

(a) Filing of petition. Within 30 days
after receiving service of the Judge’s
decision, if the decision is a written
decision, or within 30 days after
issuance of the Judge’s decision, if the
decision is an oral decision, a party who
disagrees with the decision, any part of
the decision, or any ruling by the Judge
or who alleges any deprivation of rights,
may appeal the decision to the Judicial
Officer by filing an appeal petition with
the Hearing Clerk. As provided in
§ 1.141(h)(2), objections regarding
evidence or a limitation regarding
examination or cross-examination or
other ruling made before the Judge may
be relied upon in an appeal. Each issue
set forth in the appeal petition and the
arguments regarding each issue shall be
separately numbered; shall be plainly
and concisely stated; and shall contain
detailed citations to the record, statutes,
regulations, or authorities being relied
upon in support of each argument. A
brief may be filed in support of the
appeal simultaneously with the appeal

petition.
* * * * *
§1.147 [Amended]

12.In §1.147, paragraph (h), the word
“extened” is removed and the word
“extended” is added in its place.

§1.148 [Amended]

13.In §1.148, paragraph (a)(3), the
word ‘“leat” is removed and the word
“least” is added in its place.

14. In §1.149 footnote 4 is
redesignated as footnote 3.

Done in Washington, DC this 31st day of
January, 2003.
Ann M. Veneman,
Secretary of Agriculture.
[FR Doc. 03—-3059 Filed 2—6—03; 8:45 am|]
BILLING CODE 3410-01-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 330 and 354

9 CFR Parts 4, 11, 12, 49, 50, 51, 52,
53,54,70,71,72,73,74,75,77,78, 79,
80, 85, 89, 91, 92, 93, 94, 95, 96, 97, 98,
99, 122, 123, 124, 130, 145, 147, 160,
161, 162, 166

[Docket No. 02—076-1]

Animal Health Protection Act;
Revisions to Authority Citations

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations in title 7, chapter III, and
title 9, chapter I, to reflect the enactment
of the Animal Health Protection Act
(Pub. L. 107-171, 116 Stat. 494, 7 U.S.C.
8301 et seq.) in our lists of legal
authorities. We are also removing or
revising citations and references to
animal health statutes that were
repealed by the Animal Health
Protection Act. In addition, we are
updating the authority citations
throughout our regulations in titles 7
and 9, where appropriate, to remove
duplicative or outdated citations and are
making other nonsubstantive editorial
changes in the regulations for the sake
of clarity.

EFFECTIVE DATE: February 7, 2003.

FOR FURTHER INFORMATION CONTACT: Ms.
Cynthia Howard, Chief, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238,
(301) 734-5957.

SUPPLEMENTARY INFORMATION:

Background

In a memorandum titled ‘“Delegations
of Authority Farm Security and Rural
Investment Act of 2002 (FSRIA),” dated
July 10, 2002, the Secretary of
Agriculture delegated to the Animal and
Plant Health Inspection Service (APHIS)
the authority to carry out Subtitle E of
FSRIA, known as the Animal Health
Protection Act (AHPA ) (Subtitle E, Pub.
L.107-171, 116 Stat. 494, 7 U.S.C. 8301
et seq.). In this document, we are
amending titles 7 and 9 of the Code of
Federal Regulations (referred to below
as the regulations) to reflect the AHPA
in our lists of legal authorities, update
authority citations, and remove
references to statutes that were repealed
by the AHPA.

The AHPA repealed the following
statutes:

1. Pub. L. 97-46 (7 U.S.C. 147b);

2. Section 101(b) of the Act of
September 21, 1944 (7 U.S.C. 429);

3. The Act of August 28, 1950 (7
U.S.C. 2260);

4. Section 919 of the Federal
Agriculture Improvement and Reform
Act of 1996 (7 U.S.C. 2260a);

5. Section 306 of the Tariff Act of
1930 (19 U.S.C. 1306);

6. Sections 6 through 8 and 10 of the
Act of August 30, 1890 (21 U.S.C. 102
through 105);

7. The Act of February 2, 1903 (21
U.S.C. 111, 120 through 122);

8. Sections 2 through 9, 11, and 13 of
the Act of May 29, 1884 (21 U.S.C. 112,
113, 114, 114a, 114a-1, 115 through
120, 130);

9. The first section and sections 2, 3,
and 5 of the Act of February 28, 1947
(21 U.S.C. 114b, 114c, 114d, 114d-1);

10. The Act of June 16, 1948 (21
U.S.C. 114e, 114f);

11. Pub. L. 87-209 (21 U.S.C. 114g,
114h);

12. The third and fourth provisos of
the fourth paragraph under the heading
“Bureau of Animal Industry” of the Act
of May 31, 1920 (21 U.S.C. 116);

13. The first section and sections 2, 3,
4, and 6 of the Act of March 3, 1905 (21
U.S.C. 123 through 127);

14. The first proviso under the
heading “General expenses, Bureau of
Animal Industry” under the heading
“BUREAU OF ANIMAL INDUSTRY” of
the Act of June 30, 1914 (21 U.S.C. 128);

15. The fourth proviso under the
heading ““Salaries and Expenses” under
the heading “Animal and Plant Health
Inspection Service” of title I of the
Agriculture, Rural Development, Food
and Drug Administration, and Related
Agencies Appropriations Act, 2001 (21
U.S.C. 129);

16. The third paragraph under the
heading “MISCELLANEOUS” of the Act
of May 26, 1910 (21 U.S.C. 131);

17. The first section and sections 2
through 6 and 11 through 13 of Pub. L.
87-518 (21 U.S.C. 134 through 134h);

18. Pub. L. 91-239 (21 U.S.C. 135
through 135b);

19. Sections 12 through 14 of the
Federal Meat Inspection Act (21 U.S.C.
612 through 614); and

20. Chapter 39 of title 46, United
States Code.

In this document we are also making
other changes to the regulations, not
related to enactment of the AHPA. We
are:

1. Updating or removing from the
regulations several outdated or
extraneous authority citations;

2. Correcting several erroneous or
outdated specific references to material
in the U.S. Code and Code of Federal
Regulations; and
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3. Making other nonsubstantive
editorial changes to enhance the clarity
and usefulness of the regulations.

This rule relates to internal agency
management. Therefore, this rule is
exempt from the provisions of Executive
Orders 12866 and 12988. Moreover,
pursuant to 5 U.S.C. 553, notice of
proposed rulemaking and opportunity
for comment are not required for this
rule, and it may be made effective less
than 30 days after publication in the
Federal Register. In addition, under 5
U.S.C. 804, this rule is not subject to
congressional review under the Small
Business Regulatory Enforcement
Fairness Act of 1996, Pub. L. 104-121.
Finally, this action is not a rule as
defined by 5 U.S.C. 601 et seq., the
Regulatory Flexibility Act, and thus is
exempt from the provisions of that Act.

List of Subjects
7 CFR Part 330

Customs duties and inspection,
Imports, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

9 CFR Parts 49, 51, 52, 53, 70, 73, and
79

Administrative practice and
procedure, Animal diseases, Cattle,
Goats, Hogs, Indemnity payments,
Livestock, Poultry and poultry products,
Pseudorabies, Quarantine, Reporting
and recordkeeping requirements,
Scrapie, Sheep, Swine, Transportation.

9 CFR Parts 93, 94, 98, 99, and 124.

Administrative practice and
procedure, Animal biologics, Animal
diseases, Imports, Livestock, Meat and
meat products, Milk, Patents, Poultry
and poultry products, Quarantine,
Reporting and recordkeeping
requirements.

9 CFR Parts 130, 161, and 166

Animals, Birds, Diagnostic reagents,
Exports, Hogs, Imports, Poultry and
poultry products, Quarantine, Reporting
and recordkeeping requirements, Tests,
Veterinarians.

Accordingly, we are amending 7 CFR
parts 330 and 354 and 9 CFR parts 4, 11,
12, 49, 50, 51, 52, 53, 54, 70,71, 72, 73,
74,75,77,78,79, 80, 85, 89, 91, 92, 93,
94, 95, 96, 97, 98, 99, 122, 123, 124, 130,
145, 147, 160, 161, 162, and 166 as
follows:

Title 7—Agriculture

PART 330—PLANT PEST
REGULATIONS; GENERAL; PLANT
PESTS; SOIL, STONE, AND QUARRY
PRODUCTS; GARBAGE

1. The authority citation for part 330
is revised to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
8301-8317; 21 U.S.C. 136 and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22,2.80, and 371.3.

2.In §330.400, paragraph (f)(2) is
revised to read as follows:

§330.400 Regulation of certain garbage.

* * * * *

(f] * % %

(2) Regulated garbage is subject to
general surveillance for compliance
with this section by Animal and Plant
Health Inspection Service inspectors
and to disposal measures authorized by
the Plant Protection Act and the Animal
Health Protection Act to prevent the
introduction and dissemination of pests

and diseases of plants and livestock.
* * * * *

PART 354—OVERTIME SERVICES
RELATING TO IMPORTS AND
EXPORTS; AND USER FEES

3. The authority citation for part 354
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 21 U.S.C.
136 and 136a; 49 U.S.C. 80503; 7 CFR 2.22,
2.80, and 371.3.

Title 9—Animals and Animal Products

PART 4—RULES OF PRACTICE
GOVERNING PROCEEDINGS UNDER
THE ANIMAL WELFARE ACT

4. The authority citation for part 4 is
revised to read as follows:

Authority: 7 U.S.C. 2149 and 2151; 7 CFR
2.22,2.80, and 371.7.

PART 11—HORSE PROTECTION
REGULATIONS

5. The authority citation for part 11 is
revised to read as follows:

Authority: 15 U.S.C. 1823-1825 and 1828;
7 CFR 2.22, 2.80, and 371.7.

PART 12—RULES OF PRACTICE
GOVERNING PROCEEDINGS UNDER
THE HORSE PROTECTION ACT

6. In part 12, the citations ““(84 Stat.
1406; 15 U.S.C. 1828)” that appear
following the regulatory text of §§12.1
and 12.10 are removed and an authority
citation for part 12 is added to read as
follows:

Authority: 15 U.S.C. 1825 and 1828; 7 CFR
2.22, 2.80, and 371.7.

PART 49—RULES OF PRACTICE
GOVERNING PROCEEDINGS UNDER
CERTAIN ACTS

7. The authority citation for part 49 is
revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

§49.1 [Amended]

8. In section 49.1, the list of statutory
provisions is amended by adding, in
alphabetical order, an entry that reads:
“The Animal Health Protection Act (7
U.S.C. 8301 et seq.).”.

PART 50—ANIMALS DESTROYED
BECAUSE OF TUBERCULOSIS

9. The authority citation for part 50 is
revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

PART 51—ANIMALS DESTROYED
BECAUSE OF BRUCELLOSIS

10. The authority citation for part 51
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

§51.1 [Amended]

11. In §51.1, the definition of
recognized slaughtering establishment is
amended by removing the words ‘“Meat
Inspection Act (21 U.S.C. 601-695)” and
adding the words “Federal Meat
Inspection Act (21 U.S.C. 601 et seq.)”
in their place.

PART 52—SWINE DESTROYED
BECAUSE OF PSEUDORABIES

12. The authority citation for part 52
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

§52.1 [Amended]

13.In §52.1, the definition of
recognized slaughtering establishment is
amended by removing the citation “(21
U.S.C. 601-695)” and adding the
citation (21 U.S.C. 601 et seq.)” in its
place.

PART 53—FOOT-AND-MOUTH
DISEASE, PLEUROPNEUMONIA,
RINDERPEST, AND CERTAIN OTHER
COMMUNICABLE DISEASES OF
LIVESTOCK OR POULTRY

14. The authority citation for part 53
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 GFR 2.22,
2.80, and 371.4.
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§53.3 [Amended]

15. Section 53.3 is amended by
removing the citation “(21 U.S.C. 112,
113, 115, 117, 120, 121, 134b)” that
follows paragraph (d).

PART 54—CONTROL OF SCRAPIE

16. The authority citation for part 54
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

PART 70—RULES OF PRACTICE
GOVERNING PROCEEDINGS UNDER
CERTAIN ACTS

17. The authority citation for part 70
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

§70.1 [Amended]

18.In §70.1, the list of statutory
provisions is amended by adding, in
alphabetical order, an entry that reads:
“The Animal Health Protection Act (7
U.S.C. 8301 et seq.).”.

PART 71—GENERAL PROVISIONS

19. The authority citation for part 71
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

PART 72—TEXAS (SPLENETIC) FEVER
IN CATTLE

20. The authority citation for part 72
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

PART 73—SCABIES IN CATTLE

21. The authority citation for part 73
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

22.1In § 73.1b, the first sentence is
revised to read as follows:

§73.1b Quarantine policy.

Under the Animal Health Protection
Act (7 U.S.C. 8301 et seq.), the Secretary
may promulgate regulations and may
prohibit or restrict the movement in
interstate commerce of any animal,
article, or means of conveyance as the
Secretary determines necessary to
prevent the introduction or
dissemination of any pest or disease of
livestock. * * *

PART 74—PROHIBITION OF
INTERSTATE MOVEMENT OF LAND
TORTOISES

23. The authority citation for part 74
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

PART 75—COMMUNICABLE
DISEASES IN HORSES, ASSES,
PONIES, MULES, AND ZEBRAS

24. The authority citation for part 75
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

PART 77—TUBERCULOSIS

25. The authority citation for part 77
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

PART 78—BRUCELLOSIS

26. The authority citation for part 78
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

PART 79—SCRAPIE IN SHEEP AND
GOATS

27. The authority citation for part 79
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

§79.2 [Amended]

28.In §79.2, paragraph (f)(3), the
second-to-last sentence is amended by
removing the citation “21 U.S.C. 122
and 134e” and adding the citation “7
U.S.C. 8313” in its place.

PART 80—JOHNE'’S DISEASE IN
DOMESTIC ANIMALS

29. The authority citation for part 80
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

PART 85—PSEUDORABIES

30. The authority citation for part 85
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

PART 89—STATEMENT OF POLICY
UNDER THE TWENTY-EIGHT HOUR
LAW

31. The authority citation for part 89
is revised to read as follows:

Authority: 49 U.S.C. 80502; 7 CFR 2.22,
2.80, and 371.4.

PART 91—INSPECTION AND
HANDLING OF LIVESTOCK FOR
EXPORTATION

32. The authority citation for part 91
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 19 U.S.C.
1644a(c); 21 U.S.C. 136, 136a, and 618; 46
U.S.C. 3901 and 3902; 7 CFR 2.22, 2.80, and
371.4.

PART 92—IMPORTATION OF ANIMALS
AND ANIMAL PRODUCTS:
PROCEDURES FOR REQUESTING
RECOGNITION OF REGIONS

33. The authority citation for part 92
is revised to read as follows:

Authority: 7 U.S.C. 1622 and 8301-8317;
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, AND POULTRY,
AND CERTAIN ANIMAL, BIRD, AND
POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

34. The authority citation for part 93
is revised to read as follows:

Authority: 7 U.S.C. 1622 and 8301-8317;
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

§93.101 [Amended]

35.In §93.101, paragraph (d)(1)(ii) is
amended by removing the words ““as
provided in section 5 of the Act of July
2,1962 (21 U.S.C. 134d)”, and by
removing the words “section 2 of the
Act of July 2, 1962 (21 U.S.C. 134a)”
and adding the words ““the Animal
Health Protection Act (7 U.S.C. 8301 et
seq.)” in their place.

§93.106 [Amended]

36. Section 93.106 is amended as
follows:

a. In paragraph (a), by removing the
words “, in accordance with the
provisions of section 2 of the Act of July
2,1962 (21 U.S.C. 134a)”.

b. In paragraph (b)(4), by removing the
words “, in accordance with § 2 of the
Act of July 2, 1962 (21 U.S.C. 134a)”.

c. In paragraph (c)(5)(iii), in the first
paragraph of the text of the cooperative
and trust fund agreement, by removing
the words “‘section 2 of the Act of
February 2, 1903, as amended, section
11 of the Act of May 29, 1884, as
amended, and section 4 of the Act of
]uly 2,1962 (21 U.S.C. 111, 114a, and
134c, respectively),” and adding the
words ‘“the Animal Health Protection
Act (7 U.S.C. 8301 et seq.)” in their
place.
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§93.201 [Amended]

37.1In §93.201, paragraph (b)(1)(ii) is
amended by removing the words “as
provided in section 5 of the Act of July
2,1962 (21 U.S.C. 134d)”, and by
removing the words “section 2 of the
Act of July 2, 1962 (21 U.S.C. 134a)”
and adding the words ““the Animal
Health Protection Act (7 U.S.C. 8301 et
seq.)” in their place.

§93.202 [Amended]

38.In §93.202, paragraph (a) is
amended by removing the citation “(21
U.S.C. 134d)”.

§93.207 [Amended]

39. Section 93.207 is amended by
removing the words “in accordance
with provisions of section 2 of the Act
of July 2, 1962 (21 U.S.C. 134a), or the
provisions of section 8 of the Act of
August 30, 1890 (21 U.S.C. 103)”.

§93.301 [Amended]

40. In §93.301, paragraph (b)(1)(ii) is
amended by removing the words ““as
provided in section 5 of the Act of July
2,1962 (21 U.S.C. 134d)” and by
removing the words “section 2 of the
Act of July 2, 1962 (21 U.S.C. 134a)”
and adding the words ““the Animal
Health Protection Act (7 U.S.C. 8301 et
seq.)” in their place.

§93.302 [Amended]

41. In §93.302, paragraph (a) is
amended by removing the citation “(21
U.S.C. 134d)”.

§93.306 [Amended]

42. Section 93.306 is amended by
removing the paragraph designation
“(a)” from the regulatory text of the
section, and by removing the words “in
accordance with provisions of section 2
of the Act of July 2, 1962 (21 U.S.C.
134a), or the provisions of section 8 of
the Act of August 30, 1890 (21 U.S.C.
103)”.

§93.401 [Amended]

43. Section 93.401 is amended as
follows:

a. In paragraph (a), by removing the
words “except as prohibited by section
306 of the Act of June 17, 1930, as
amended (19 U.S.C. 1306),”.

b. In paragraph (b), in the
introductory text, by removing the
words “‘by section 306 of the Act of June
17, 1930, as amended (19 U.S.C. 1306)”
and by removing the number 92" that
appears after the word “‘part”.

c. In paragraph (b)(1)(ii), by removing
the words ““as provided in section 5 of
the Act of July 2, 1962 (21 U.S.C.
134d)”, and by removing the words
“section 2 of the Act of July 2, 1962 (21

U.S.C. 134a)” and adding the words
“the Animal Health Protection Act (7
U.S.C. 8301 ef seq.)” in their place.

§93.402 [Amended]

44. In § 93.402, paragraph (a) is
amended by removing the citation “(21
U.S.C. 134d)”.

45. In § 93.404, paragraph (a)(2) is
revised to read as follows:

§93.404 Import permits for ruminants and
for ruminant test specimens for diagnostic
purposes; and reservation fees for space at
quarantine facilities maintained by APHIS.

(a]* * %

(2) An application for permit to
import will be denied for domestic
ruminants from any region designated
in § 94.1 of this chapter as a region
where rinderpest or foot-and-mouth
disease exists.

* * * * *

§93.405 [Amended]

46. In § 93.405, paragraph (d) is
amended by removing the words
“thereafter in accordance with the
provisions of section 8 of the Act of
August 30, 1890 (26 Stat. 416; 21 U.S.C.
103),”.

§93.408 [Amended]

47. Section 93.408 is amended by
removing the words ““provisions of
section 2 of the Act of July 2, 1962 (21
U.S.C. 134a), or the provisions of
section 8 of the Act of August 30, 1890
(21 U.S.C. 103)” and adding the words
“the Animal Health Protection Act (7
U.S.C. 8301 et seq.)” in their place.

§93.419 [Amended]

48.In §93.419, paragraph (b) is
amended by removing the words
“thereafter in accordance with the
provisions of section 8 of the act of
August 30, 1890 (26 Stat. 416; 21 U.S.C.
103),”.

§93.423 [Amended]

49. In § 93.423, paragraph (d) is
amended by removing the words
“thereafter in accordance with the
provisions of section 8 of the act of
August 30, 1890 (26 Stat. 416; 21 U.S.C.
103),”.

§93.426 [Amended]

50. In § 93.426, paragraph (a) is
amended by removing the words
“thereafter in accordance with
provisions of section 8 of the Act of
August 30, 1890 (26 Stat. 416; 21 U.S.C.
103)” and by removing the comma after
the word “Administrator”.

§93.428 [Amended]

51. In § 93.428, paragraph (c) is
amended by removing the words
“thereafter in accordance with the
provisions of section 8 of the act of
August 30, 1890 (26 Stat. 416; 21 U.S.C.
103),”.

§93.501 [Amended]

52. Section 93.501 is amended as
follows:

a. In paragraph (a), by removing the
words “except as prohibited by section
306 of the Act of June 17, 1930, as
amended (19 U.S.C. 1306),”.

b. In paragraph (b), in the
introductory text, by removing the
words “by section 306 of the Act of June
17, 1930, as amended (19 U.S.C. 1306)”".

c. In paragraph (b)(1)(ii), by removing
the words ““as provided in section 5 of
the Act of July 2, 1962 (21 U.S.C.
134d)”, and by removing the words
“section 2 of the Act of July 2, 1962 (21
U.S.C. 134a)” and adding the words
“the Animal Health Protection Act (7
U.S.C. 8301 et seq.)” in their place.

§93.502 [Amended]

53. In § 93.502, paragraph (a) is
amended by removing the citation “(21
U.S.C. 134d)”.

54. In § 93.504, paragraph (a)(2) is
revised to read as follows:

§93.504 Import permits for swine and for
swine specimens for diagnostic purposes;
and reservation fees for space at quarantine
facilities maintained by APHIS.

(a) * * %

(2) An application for permit to
import will be denied for domestic
swine from any region designated in
§ 94.1 of this chapter as a region where
rinderpest or foot-and-mouth disease
exists.

* * * * *

§93.505 [Amended]

55. In § 93.505, paragraph (c) is
amended by removing the words
“thereafter in accordance with the
provisions of section 8 of the act of
August 30, 1890 (26 Stat. 416; 21 U.S.C.
103),”.

§93.507 [Amended]

56. Section 93.507 is amended by
removing the paragraph designation
“(a)” from the regulatory text of the
section, and by removing the words “in
accordance with provisions of section 2
of the Act of July 2, 1962 (21 U.S.C.
134a), or the provisions of section 8 of
the Act of August 30, 1890 (21 U.S.C.
103)”.

57. In the center heading “Central
America and West Indies” that
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immediately precedes § 93.520, footnote
8 is amended by removing the words
“§§93.520 to 93.522 inclusive” and
adding the citation ““§ 93.520” in their
place.

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), EXOTIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

58. The authority citation for part 94
is revised to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
8301-8317; 21 U.S.C. 136 and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331 and 4332; 7 CFR
2.22, 2.80, and 371.4.

§94.1 [Amended]

59. In § 94.1, the introductory text of
paragraph (a) is amended by removing
the words ‘““section 306 of the Act of
June 17, 1930, as amended (19 U.S.C.
1306)” and adding the words “‘the
Animal Health Protection Act (7 U.S.C.
8301 et seq.)” in their place.

§94.1a [Amended]

60. In § 94.1a, the introductory text of
paragraph (a) is amended by removing
the words “for the purposes of section
306(a) of the Act of June 17, 1930, as
amended (19 U.S.C. 1306(a))”.

§94.4 [Amended]

61. In § 94.4, paragraph (b)(2) is
amended by removing the citation “(21
U.S.C. 610 et seq.)” and adding the
citation “(21 U.S.C. 601 et seq.)” in its
place.

§94.5 [Amended]

62. In § 94.5, paragraph (e)(2) is
amended by removing the words “,
section 2 of the Act of February 2, 1903,
as amended (21 U.S.C. 111), and section
306 of the Act of July 17, 1930, as
amended (19 U.S.C. 1306)” and adding
the words “the Animal Health
Protection Act (7 U.S.C. 8301 et seq.)”
in their place.

63. Section 94.7 is revised to read as
follows:

§94.7 Disposal of animals, meats, and
other articles ineligible for importation.
(a) Ruminants and swine, and fresh
(chilled or frozen) meats, prohibited
importation under §§94.1, 94.8, 94.9,
94.10, 94.12, 94.14, or 94.18, which
come into the United States by ocean
vessel and are offered for entry and
refused admission into this country,
shall be destroyed or otherwise
disposed of as the Administrator may

direct, unless they are exported by the
consignee within 48 hours, and
meanwhile are retained under such
isolation and other safeguards as the
Administrator may require to prevent
the introduction or dissemination of
livestock diseases into the United
States.

(b) Ruminants and swine, and fresh
(chilled or frozen) meats, prohibited
importation under §§ 94.1, 94.8, 94.9,
94.10, 94.12, 94.14, or 94.18, which
come into the United States aboard an
airplane or railroad car and are offered
for entry and refused admission into
this country, shall be destroyed or
otherwise disposed of as the
Administrator may direct, unless they
are exported by the consignee within 24
hours, and meanwhile are retained
under such isolation and other
safeguards as the Administrator may
require to prevent the introduction or
dissemination of livestock diseases into
the United States.

(c) Ruminants and swine, and fresh
(chilled or frozen) meats, prohibited
importation under §§ 94.1, 94.8, 94.9,
94.10, 94.12, 94.14, or 94.18, which
come into the United States by any
means other than ocean vessel, airplane,
or railroad car and are offered for entry
and refused admission into this country,
shall be destroyed or otherwise
disposed of as the Administrator may
direct, unless they are exported by the
consignee within 8 hours, and
meanwhile are retained under such
isolation and other safeguards as the
Administrator may require to prevent
the introduction or dissemination of
livestock diseases into the United
States.

(d) Ruminants and swine, and fresh
(chilled or frozen) meats, prohibited
importation under §§ 94.1, 94.8, 94.9,
94.10, 94.12, 94.14, or 94.18, which
come into the United States by any
means but are not offered for entry into
this country, and other animals, meats,
and other articles prohibited
importation under other sections of this
part, which come into the United States
by any means, whether they are offered
for entry into this country or not, shall
be immediately destroyed or otherwise
disposed of as the Administrator may
direct at any time.

§94.15 [Amended]

64. In § 94.15, paragraphs (b)(4) and
(c)(4) are amended by removing the
words “section 2 of the Act of February
2, 1903, as amended (21 U.S.C. 111)”
and adding the words ““the Animal
Health Protection Act (7 U.S.C. 8301 et
seq.)” in their place.

PART 95—SANITARY CONTROL OF
ANIMAL BYPRODUCTS (EXCEPT
CASINGS), AND HAY AND STRAW,
OFFERED FOR ENTRY INTO THE
UNITED STATES

65. The authority citation for part 95
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 21 U.S.C.
136 and 136a; 31 U.S.C. 9701; 7 CFR 2.22,
2.80, and 371.4.

PART 96—RESTRICTION OF
IMPORTATIONS OF FOREIGN ANIMAL
CASINGS OFFERED FOR ENTRY INTO
THE UNITED STATES

66. The authority citation for part 96
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 21 U.S.C.
136 and 136a; 7 CFR 2.22, 2.80, and 371.4.

PART 97—OVERTIME SERVICES
RELATING TO IMPORTS AND
EXPORTS

67. The authority citation for part 97
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 49 U.S.C.
80503; 7 CFR 2.22, 2.80, and 371.4.

PART 98—IMPORTATION OF CERTAIN
ANIMAL EMBRYOS AND ANIMAL
SEMEN

68. The authority citation for part 98
is revised to read as follows:

Authority: 7 U.S.C. 1622 and 8301-8317;
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

§98.32 [Amended]

69. In § 98.32, paragraph (a) is
amended by removing the citation “(21
U.S.C. 134d)”.

PART 99—RULES OF PRACTICE
GOVERNING PROCEEDINGS UNDER
CERTAIN ACTS

70. The authority citation for part 99
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

§99.1 [Amended]

71. In section 99.1, the list of statutory
provisions is amended by adding, in
alphabetical order, an entry that reads:
“The Animal Health Protection Act,
section 10414 (7 U.S.C. 8313)"".

PART 122—ORGANISMS AND
VECTORS

72. The authority citation for part 122
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 21 U.S.C.
151-158; 7 CFR 2.22, 2.80, and 371.4.
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PART 123—RULES OF PRACTICE
GOVERNING PROCEEDINGS UNDER
THE VIRUS-SERUM-TOXIN ACT

73. The authority citation for part 123
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 21 U.S.C.
151-159; 7 CFR 2.22, 2.80, and 371.4.

PART 124—PATENT TERM
RESTORATION

74. The authority citation for part 124
continues to read as follows:

Authority: 35 U.S.C. 156; 7 CFR 2.22, 2.80,
and 371.4.

75.1In §124.2, the definition of
informal hearing is revised to read as
follows:

§124.2 Definitions.

* * * * *

Informal Hearing. A hearing that is
not subject to the provisions of 5 U.S.C.
554, 556, and 557 and that is conducted
as provided in 21 U.S.C. 321(x).

* * * * *

PART 130—USER FEES

76. The authority citation for part 130
is revised to read as follows:

Authority: 5 U.S.C. 5542; 7 U.S.C. 1622
and 8301-8317; 21 U.S.C. 136 and 136a; 31
U.S.C. 3701, 3716, 3717, 3719, and 3720A; 7
CFR 2.22, 2.80, and 371.4.

§130.51 [Amended]

77.In § 130.51, paragraph (d) is
amended by removing the citation ““30
U.S.C. 3717 and adding the citation
“31 U.S.C. 3717 in its place.

PART 145—NATIONAL POULTRY
IMPROVEMENT PLAN

78. The authority citation for part 145
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

PART 147—AUXILIARY PROVISIONS
ON NATIONAL POULTRY
IMPROVEMENT PLAN

79. The authority citation for part 147
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.

PART 160—DEFINITION OF TERMS

80. The authority citation for part 160
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 15 U.S.C.
1828; 7 CFR 2.22, 2.80, and 371.4.

PART 161—REQUIREMENTS AND
STANDARDS FOR ACCREDITED
VETERINARIANS AND SUSPENSION
OR REVOCATION OF SUCH
ACCREDITATION

81. The authority citation for part 161
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 15 U.S.C.
1828; 7 CFR 2.22, 2.80, and 371.4.

§161.4 [Amended]

82.In § 161.4, paragraph (d) is
amended by removing the citation “18
U.S.C. 1001, 21 U.S.C. 117, 122, 127,
and 134e” and adding the citation “7
U.S.C. 8313, 18 U.S.C. 1001” in its
place.

PART 162—RULES OF PRACTICE
GOVERNING REVOCATION OR
SUSPENSION OF VETERINARIANS”
ACCREDITATION

83. The authority citation for part 162
is revised to read as follows:

Authority: 7 U.S.C. 8301-8317; 15 U.S.C.
1828; 7 CFR 2.22, 2.80, and 371.4.

PART 166—SWINE HEALTH
PROTECTION

84. The authority citation for part 166
is revised to read as follows:

Authority: 7 U.S.C. 3801-3813; 7 CFR 2.22,
2.8, and 371.4.

§166.14 [Amended]

85. In § 166.14, paragraph (a)(3) is
amended by removing the citation “(7
U.S.C. 135 et seq.)” and adding the
citation “(7 U.S.C. 136 et seq.)” in its
place.

Done in Washington, DC, this 4th day of
February 2003.

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 03—-3058 Filed 2—6—-03; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL ELECTION COMMISSION

11 CFR Part 110
[Notice 2002—-27-A]

Coordinated and Independent
Expenditures; Correction

AGENCY: Federal Election Commission.
ACTION: Final rules; correction.

SUMMARY: The Federal Election
Commission published final rules on
January 3, 2003, regarding payments for
communications that are coordinated
with a candidate, a candidate’s
authorized committee, or a political

party committee. The final rules also
addressed expenditures by political
party committees that are made either in
coordination with, or independently
from, candidate. The final rules
implemented several requirements of
the Bipartisan Campaign Reform Act of
2002 (“BCRA”). Two amendatory
instructions were incorrect. This
document corrects the amendatory
instructions. There is no substantive
change to the final rules.

EFFECTIVE DATE: February 3, 2003.

FOR FURTHER INFORMATION CONTACT: Mr.
John Vergelli, Acting Assistant General
Counsel, 999 E Street, NW.,
Washington, DC, 20463, (202) 694—1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: In rule FR
Doc 03-90 published on January 3, 2003
(68 FR 421), make the following
corrections. On page 457, first and
second columns, correct the amendatory
instructions 11 and 12, and correct the
amendments to §§110.8 and 110.14, to
read as follows:

11. In section 110.8, paragraph (a) is
amended as follows:

(a) Paragraph (a)(1) is redesignated as
paragraph (a)(1)(i);

(b) The introductory text is
redesignated as paragraph (a)(1);

(c) Paragraph (a)(2) is redesignated as
paragraph (a)(1)(ii);

(d) A new paragraph (a)(2) is added;
and

(e) A new paragraph (a)(3) is added.

The revised text reads as follows:

Sec. 110.8 Presidential candidate
expenditure limitations.

(a) * *x %

(2) The expenditure limitations in
paragraph (a)(1) of this section shall be
increased in accordance with 11 CFR
110.17.

(3) Voting age population is defined at
11 CFR 110.18.

* * * * *

12. Section 110.14 is amended as
follows:

(a) Paragraph (f)(2)(i) introductory text
is revised;

(b) Paragraphs (f)(2)(ii) introductory
text and (f)(2)(ii)(B) are revised;

(c) Paragraph (f)(3)(iii) is revised;

(d) Paragraph (i)(2)(i) introductory
text is revised;

(e) Paragraph (i)(2)(ii) is revised;

(f) Paragraph (i)(3)(iii) is revised.

The revised text reads as follows:

Sec. 110.14 Contributions to and
expenditures by delegates and delegate
committees.

(f) * % %

(2) * *x %

(i) Such expenditures are independent
expenditures under 11 CFR 100.16 if
they are made for a communication
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expressly advocating the election or
defeat of a clearly identified Federal
candidate that is not a coordinated

communication under 11 CFR 109.21.
* * * * *

(ii) Such expenditures are
independent expenditures under 11
CFR 100.16 if they are made for a
communication expressly advocating
the election or defeat of a clearly
identified Federal candidate that is not
a coordinated communication under 11
CFR 109.21.

* * * * *

(B) The delegate shall report the
portion of the expenditure allocable to
the Federal candidate as an independent
expenditure in accordance with 11 CFR
109.10.

(3) L

(iii) Such expenditures are not
chargeable to the presidential
candidate’s expenditure limitation
under 11 CFR 110.8 unless they were
coordinated communications under 11
CFR 109.21.

* * * * *

(i) * % %

(2) * % *

(i) Such expenditures are in-kind
contributions to a Federal candidate if
they are coordinated communications
under 11 CFR 109.21.

* * * * *

(ii) Such expenditures are
independent expenditures under 11
CFR 100.16 if they are made for a
communication expressly advocating
the election or defeat of a clearly
identified Federal candidate that is not
a coordinated communication under 11
CFR 109.21.

(A) Such independent expenditures
must be made in accordance with the
requirements of 11 CFR part 100.16.

(B) The delegate committee shall
report the portion of the expenditure
allocable to the Federal candidate as an
independent expenditure in accordance
with 11 CFR 109.10.

(3) * *x %

(iii) Such expenditures are not
chargeable to the presidential
candidate’s expenditure limitation
under 11 CFR 110.8 unless they were
coordinated communications under 11
CFR 109.21.

* * * * *

Dated: February 4, 2003.
Rosemary C. Smith,

Acting Associate General Counsel, Federal
Election Commission.

[FR Doc. 03-3127 Filed 2-6-03; 8:45 am]
BILLING CODE 6715-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-326—-AD; Amendment
39-13048; AD 2003-03-23]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135 and —145
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain EMBRAER Model
EMB-135 and —145 series airplanes.
This action requires replacement of the
horizontal stabilizer control units
(HSCUs) with new upgraded HSCUs,
and corrective actions if necessary. This
action is necessary to prevent reversal of
the pilot’s pitch trim command for the
horizontal stabilizer, which could result
in reduced controllability of the
airplane. This action is intended to
address the identified unsafe condition.
DATES: Effective February 24, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February
24, 2003.

Comments for inclusion in the Rules
Docket must be received on or before
March 10, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM—
326—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227—-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
iarcomment@faa.gov. Comments sent
via the Internet must contain “Docket
No. 2002-NM-326—AD" in the subject
line and need not be submitted in
triplicate. Comments sent via fax or the
Internet as attached electronic files must
be formatted in Microsoft Word 97 for
Windows or ASCII text.

The service information referenced in
this AD may be obtained from Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,

Sao Jose dos Campos—SP, Brazil. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Robert D. Breneman, Aerospace
Engineer, International Branch, ANM—
116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056;
telephone (425) 227-1263; fax (425)
227-1149.

SUPPLEMENTARY INFORMATION: The
Departmento de Aviacao Civil (DAC),
which is the airworthiness authority for
Brazil, recently notified the FAA that an
unsafe condition may exist on certain
EMBRAER Model EMB-135 and —145
series airplanes. The DAC advises that,
during EMBRAER production flight
tests on a Model EMB-145 airplane,
there were two occurrences of pitch trim
system malfunction. Such malfunction
resulted in reversed actuation of the
horizontal stabilizer surface in response
to nose down pitch trim command
through the yoke switches. Investigation
has revealed that the pitch trim system
malfunction is due to failure of an
internal component of the horizontal
stabilizer control unit (HSCU). Reversal
of the pilot’s pitch trim command for
the horizontal stabilizer could result in
reduced controllability of the airplane.

Issuance of Brazilian Airworthiness
Directives

The DAC issued emergency Brazilian
airworthiness directive 2001-12-04,
dated December 21, 2001, to address the
identified unsafe condition on airplanes
of Brazilian registry. As interim action
to alleviate the identified unsafe
condition, EMBRAER and Parker
Hannifin (the manufacturer of the
subject HSCUs) had developed a “burn-
in” test designed to identify discrepant
HSCUs. The “burn-in” test had already
been accomplished on six airplanes of
U.S. registry, and no discrepant HSCUs
were found. Therefore, the FAA did not
issue a corresponding AD.

Subsequently, the DAC issued two
Brazilian airworthiness directives:
2001-12-04R1, dated March 11, 2002,
and 2001-12-04R2, dated May 27, 2002,
which require replacement of certain
HSCUs with new upgraded HSCUs.

Explanation of Relevant Service
Information

EMBRAER has issued the following
service bulletins:

e Service Bulletin 145-27-0091,
Change 01, dated June 17, 2002; and
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Change 02, dated November 27, 2002.
These service bulletin changes describe
procedures for replacing the horizontal
stabilizer actuator (HSA) with a new
HSA having a modified clutch with a
higher breakout torque set point. Change
02 revises the service bulletin
effectivity.

* Service Bulletin 145-27-0092,
Change 01, dated May 2, 2002; and
Change 02, dated August 26, 2002.
Among other things, these service
bulletin changes describe procedures for
replacing certain HSCUs with new
upgraded HSCUs; and corrective
actions, if necessary. For airplanes on
which certain replacement HSCUs are
used, corrective actions include
replacement of the HSA with a new
HSA that has a modified clutch with a
higher breakout torque set point, and
replacement of two pitch trim circuit
breakers with new circuit breakers that
are sized for the new system load
capacity. Change 02 revises the service
bulletin effectivity.

Accomplishment of the actions
specified in these service bulletins is
intended to adequately address the
identified unsafe condition. The DAC
classified these service bulletins as
mandatory and issued Brazilian
airworthiness directive 2001-12—04R2,
described previously, in order to assure
the continued airworthiness of these
airplanes in Brazil.

FAA'’s Conclusions

These airplane models are
manufactured in Brazil and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD is being issued to
prevent reversal of the pilot’s pitch trim
command for the horizontal stabilizer,
which could result in reduced
controllability of the airplane. This AD
requires replacement of certain HSCUs
with new upgraded HSCUs, and
corrective actions if necessary. The

actions are required to be accomplished
in accordance with the service bulletins
described previously, except as
described below.

Clarifications/Differences Between This
AD and the Brazilian Airworthiness
Directives

Brazilian airworthiness directive
2001-12-04R1, dated March 11, 2002,
specified that corrective actions must be
accomplished “‘before June 15, 2002,”
which is equivalent to a compliance
time of approximately 90 days.
However, when Brazilian airworthiness
directive 2001-12—04R2 was issued on
May 27, 2002, the same compliance date
of June 15, 2002, was retained; this
resulted in a compliance time of
approximately 20 days. In developing
an appropriate compliance time for this
AD, the FAA considered the compliance
times specified in the Brazilian
airworthiness directives. We find that
90 days is appropriate for
accomplishment of the replacement
required by this AD, and that it
accurately reflects the intent of the
Brazilian airworthiness directives.

In addition, Brazilian airworthiness
directive 2001-12—04R2 specifies that
replacement action may be
accomplished per EMBRAER Service
Bulletin 145-27-0092, Change 01, “or
further revisions” that are approved by
the DAC. The FAA cannot approve the
use of a document that does not yet
exist because to do so would violate
Office of the Federal Register
regulations regarding approval of
materials that are incorporated by
reference. However, use of a later
revision of the service bulletin could be
approved as an alternative method of
compliance per paragraph (d) of this
AD. As described earlier, the FAA has
approved the use of Change 02 of
EMBRAER Service Bulletin 145-27—
0092 for accomplishment of the actions
required by this AD.

Differences Between This AD, the
Brazilian Airworthiness Directive, and
EMBRAER Service Bulletin 145-27—
0092

The applicability of Brazilian
airworthiness directive 2001-12—04R2
specifies that the replacement must be
accomplished on all EMBRAER Model
EMB-135 and —145 series airplanes
equipped with certain HSCUs having
serial numbers (S/Ns) higher than 4000,
including those S/Ns identified with an
“A” suffix that were installed per
Brazilian emergency airworthiness
directive 2001-12—-04. However, the
effectivity of Changes 01 and 02 of
EMBRAER Service Bulletin 145-27—
0092 calls out certain airplanes by serial

number, and does not specify HSCUs
having an S/N with an “A” suffix. The
applicability of this AD follows that of
the Brazilian airworthiness directive
with regard to including HSCUs with
the “A” suffix designation; however, the
applicability of this AD also specifies
the airplane serial numbers called out in
the service bulletin.

Additionally, Changes 01 and 02 of
EMBRAER Service Bulletin 145-27—
0092 specify the use of HSCU part
numbers 362100—-1007 MOD.0 and
362100-1007 interchangeably. Those
revisions of the service bulletin also
specify the use of HSCU part numbers
362100-5009 MOD.0 and 362100-5009
interchangeably. However, paragraphs
(a)(1) and (a)(3) of this AD correspond
to the Brazilian airworthiness directive
by using the term “MOD.0.”

Difference Between This AD and
EMBRAER Service Bulletin 145-27—
0092

Changes 01 and 02 of EMBRAER
Service Bulletin 145-27-0092 specify
replacement of certain HSCUs with the
kits listed in the service bulletin, or
with “alternative or similar parts
approved by EMBRAER.” However, this
AD requires replacement with a new
upgraded HSCU, and does not allow the
use of alternative or similar parts
approved by EMBRAER.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
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additional rulemaking action would be
needed.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the AD is being requested.

 Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM-326—AD.”
The postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

2003-03-23 Empresa Brasileira De
Aeronautica S.A. (EMBRAER):
Amendment 39-13048. Docket 2002—
NM-326—AD.

Applicability: Model EMB-135 and —145
series airplanes, having serial numbers as
listed in EMBRAER Service Bulletin 145-27—
0092, Change 02, dated August 26, 2002; and
other Model EMB—-135 and —145 series
airplanes that have been equipped with a
horizontal stabilizer control unit (HSCU)
having part number (P/N) 362100-1007
MOD.1, P/N 362100-1009 MOD.0, or P/N
362100-5009 MOD.0; and having a serial
number (S/N) above 4000, including S/Ns
identified with an “A” suffix that were
installed per emergency Brazilian
airworthiness directive 2001-12-04, dated
December 21, 2001; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reversal of the pilot’s pitch trim
command for the horizontal stabilizer, which
could result in reduced controllability of the
airplane, accomplish the following:

Part I: HSCU Replacement

(a) Within 90 days after the effective date
of this AD, replace the HSCU with a new
upgraded HSCU having the P/N identified in

paragraphs (a)(1), (a)(2), and (a)(3) of this AD,
as applicable; per Figure 1 and Part I of the
Accomplishment Instructions of EMBRAER
Service Bulletin 145-27-0092, Change 01,
dated May 2, 2002; or Change 02, dated
August 26, 2002,

(1) Replace HSCU P/N 362100-1007
MOD.1 with a new upgraded HSCU having
P/N 362100-1007 MOD.0 or MOD.2, P/N
362100-1009 MOD.1, or P/N 362100-5009
MOD.1.

(2) Replace HSCU P/N 362100-1009
MOD.0 with a new upgraded HSCU having
P/N 362100-1009 MOD.1, or P/N 362100—
5009 MOD.1.

(3) Replace HSCU P/N 362100-5009
MOD.0 with a new upgraded HSCU having
P/N 362100-5009 MOD.1.

Part II: Corrective Actions

(b) For airplanes on which a new upgraded
HSCU having P/N 362100-1009 MOD.1 or
362100-5009 MOD.1 has been installed per
paragraph (a)(1) of this AD: Concurrently
with the requirements of paragraph (a) of this
AD, do paragraphs (b)(1) and (b)(2) of this
AD

(1) Replace the horizontal stabilizer
actuator (HSA) with a new HSA per the
Accomplishment Instructions of EMBRAER
Service Bulletin 145-27-0091, Change 01,
dated June 17, 2002; or Change 02, dated
November 27, 2002.

(2) Replace the pitch trim circuit breakers
with new circuit breakers per the
Accomplishment Instructions of EMBRAER
Service Bulletin 145-27-0092, Change 01,
dated May 2, 2002; or Change 02, dated
August 26, 2002.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, International Branch, ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with EMBRAER Service Bulletin 145-27—
0091, Change 01, dated June 17, 2002;
EMBRAER Service Bulletin 145-27-0091,
Change 02, dated November 27, 2002;
EMBRAER Service Bulletin 145-27-0092,
Change 01, dated May 2, 2002; and
EMBRAER Service Bulletin 145-27-0092,
Change 02, dated August 26, 2002; as
applicable; which contain the specified list of
effective pages:
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: : Change level Date shown on
Service bulletin reference and date Page No. shown on page page

EMBRAER Service Bulletin 145-27-0091, June June 17, 2002.
17, 2002. Feb. 8, 2002.

EMBRAER Service Bulletin 145-27-0091, Novem- Nov. 27, 2002.
ber 27, 2002. Feb. 8, 2002.
EMBRAER Service Bulletin 145-27-0092, May 2, | 1-2, 7-10, 35-36, 41—42 .....ccccccoeviiiiiieiiienieenieanne 01 i May 2, 2002.
2002. 36, 11-34, 37—40 ..ooiiiiiiiiieieee e Feb. 6, 2002.

EMBRAER Service Bulletin 145-27-0092, August | 1-2 .....cccccoviieernieeennnen. Aug. 26, 2002.
26, 2002. 7-10, 35-36, 41-42 ... May 2, 2002.
36, 11-34, 37—40 .ooeiiiiiiiiiieee e Feb. 6, 2002.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225, Sao
Jose dos Campos—SP, Brazil. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in Brazilian airworthiness directive 2001-12—
04R2, dated May 27, 2002.

Effective Date

(f) This amendment becomes effective on
February 24, 2003.

Issued in Renton, Washington, on January
30, 2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—2783 Filed 2-6—-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9029]
RIN 1545-BA43

Information Reporting for Qualified
Tuition and Related Expenses;
Magnetic Media Filing Requirements
for Information Returns; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Correction to final regulations.

SUMMARY: This document contains a
correction to final regulations that were
published in the Federal Register on
Thursday, December 19, 2002 (67 FR
77678), relating to the information
reporting requirements for qualified
tuition and related expenses under
section 60508 of the Internal Revenue
Code.

DATES: This correction is effective
December 19, 2002.

FOR FURTHER INFORMATION CONTACT:
Tonya Christianson (202) 622—-4910 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of this correction are under
section 60508 of the Internal Revenue
Code.

Need for Correction

As published, these final regulations
contain an error that may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of final
regulations (TD 9029), that were the
subject of FR Doc. 02-31915, is
corrected as follows:

§1.6050S-1

On page 77684, column 1, § 1.6050S—
1(b)(2)(vii), Example 4., line 7 from the
bottom of paragraph (i), the language
“expenses $6,000 for room and board
for the” is corrected to read “expenses
and $6,000 for room and board for the”.

[Corrected]

Cynthia E. Grigsby,

Chief, Regulations Unit, Associate Chief
Counsel (Procedure and Administration).

[FR Doc. 03—3092 Filed 2—6-03; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service
26 CFR Part 1
[TD 9030]

RIN 1545-AX28

Exclusion of Gain From Sale or
Exchange of a Principal Residence;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to final regulations that were
published in the Federal Register on
Tuesday, December 24, 2002 (67 FR
78358), relating to the exclusion of gain
from the sale or exchange of a taxpayer’s
principal residence.

DATES: This correction is effective
December 24, 2002.

FOR FURTHER INFORMATION CONTACT: Sara
Paige Shepherd, (202) 622-4960 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of these corrections are under
section 121 of the Internal Revenue
Code.

Need for Correction

As published, these final regulations
contain errors that may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the publication of final
regulations (TD 9030), that were the
subject of FR Doc. 02-32281, is
corrected as follows:

§1.121-4 [Corrected]

1. On page 78366, column 3, §1.121—
4(e), the language ““(4) Example. The
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provisions of this” is corrected to read
“(3) Example. The provisions of this”.

Cynthia E. Grigsby,

Chief, Regulations Unit, Associate Chief
Counsel (Procedure and Administration).

[FR Doc. 03—3091 Filed 2—6—03; 8:45 am]
BILLING CODE 4830-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 32, 53 and 64

[WC Docket No. 02-112; FCC 02-336]

Section 272(f)(1) Sunset of the BOC
Separate Affiliate and Related
Requirements

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document addresses
certain issues concerning the scope of
the section 272(f)(1) sunset provisions
and interprets section 272(f)(1) of the
Act as providing for a state-by-state
sunset of the separate affiliate and
certain other requirements that apply to
BOC provision of in-region, interLATA
telecommunications services. It
concludes that the meaning of section
272(f)(1) concerning the scope of the
sunset is not clear and unambiguous
and finds that this section is most
reasonably interpreted as providing for
a state-by-state sunset of the section 272
separate affiliate and related
requirements. This approach is most
consistent with the state-by-state in-
region, interLATA authorization
provisions in section 271 and the
general structure of the Act.

DATES: Effective March 10, 2003.

FOR FURTHER INFORMATION CONTACT:
Claudia Pabo, Senior Attorney Advisor,
or Pamela Arluk, Attorney Advisor,
Wireline Competition Bureau, at (202)
418-1580, TTY number: (202) 418—
0484. It is also available on the
Commission’s Web site at http://
www.fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order in
WC Docket No. 02-112, FCC 02-336,
adopted December 20, 2002, and
released December 23, 2002. The full
text may be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW, Room CY-B402,
Washington, DC 20554, telephone (202)
863—-2893, facsimile (202) 863—2898, or
via e-mail qualexint@aol.com.

Synopsis of the Memorandum Opinion
and Order

1. In a rulemaking initiated in May of
2002, the Commission sought comment
on whether the separate affiliate and
related safeguards of section 272, that
apply to Bell Operating Company (BOC)
provision of in-region, interLATA
telecommunications services, should
sunset as provided in the statute or be
extended by the Commission. It also
sought comment on possible alternative
safeguards for BOC provision of in-
region, interLATA services after sunset
of the 272 structural and related
requirements. In this Order, the
Commission addresses certain issues
concerning the scope of the section
272(f)(1) sunset provisions raised by
parties to this proceeding. The
Commission interprets section 272(f) (1)
of the Act as providing for a state-by-
state sunset of the separate affiliate and
certain other requirements that apply to
BOC provision of in-region, interLATA
telecommunications services. The
Commission concludes that the meaning
of section 272(f)(1) concerning the scope
of the sunset is ambiguous and that this
section is best interpreted as providing
for a state-by-state sunset because this
approach is consistent with the state-by-
state in-region, interLATA authorization
provisions in section 271 and the
general structure of the Act.

2. Background. The section 272(f)(1)
sunset language that the Commission
addresses in this Order is part of the
Act’s provisions for allowing the BOCs
to enter the in-region, interLATA long
distance telecommunications market
once they have opened their local
exchange markets to competition. Prior
to entering the in-region, interLATA
market in a particular state, a BOC must
demonstrate compliance with the
requirements of section 271 in that state,
and obtain Commission authorization to
provide such services. Among other
things, Section 271 requires that a BOC
applying for in-region, interLATA entry
demonstrate that it will provide the
authorized interLATA service in
compliance with the requirements of
section 272. Section 272(a), among other
things, provides that a BOC may not
provide originating in-region,
interLATA telecommunications
services, subject to certain limited
exceptions, unless it provides that
service through one or more affiliates
that are separate from the incumbent
BOC. The separate affiliate and other
related requirements of section 272
sunset as provided in section 272(f)(1).

3. In this Order, the Commission
applies to section 272(f)(1) a two step
process for statutory analysis. First, it

finds that the meaning of section
272(f)(1) is not clear and unambiguous.
Then, after a careful review of other
closely related provisions of the Act, its
underlying purposes, and its legislative
history, the Commission concludes that
section 272(f)(1) is most reasonably
interpreted as providing for a state-by-
state sunset of the section 272 separate
affiliate and related requirements. The
Commission therefore rejects the
contentions advanced by Verizon,
BellSouth and USTA that section
272(f)(1) unambiguously provides for a
region-wide sunset of the separate
affiliate and related requirements three
years after the first BOC or an affiliate,
including another affiliated BOC within
the region, receives its first section 271
authorization. For the same reasons, the
Commission cannot accept SBC’s
narrower argument that this language
unambiguously requires a BOC-by-BOC
sunset three years after an individual
BOC or its affiliated interexchange
carrier receives its first section 271
authorization.

4. Section 272(f)(1) cannot properly be
viewed as unambiguous so as to
foreclose the interpretation the
Commission adopts in this Order. Both
of the readings of section 272(f)(1)
advocated by the BOCs and USTA
produce anomalous results when
considered in conjunction with the
requirements of section 271, which
specifically references section 272. The
anomalous results produced by both the
region-wide and BOC-by-BOC
interpretations of the sunset provisions
in section 272(f)(1) flow from the
interaction of the sunset provisions and
the requirements of section 271. Both of
the purported “plain language” readings
of section 272(f)(1) would effectively
read the requirement for a showing of
compliance with the requirements of
section 272 out of section 271 to a large
extent. Under the region-wide sunset
approach, this section 271 requirement
would effectively be eliminated three
years after a BOC received section 271
authority for the first state in the region,
regardless of whether it had obtained
section 271 authority in all of its other
in-region states. The BOC-by-BOC
approach could potentially have
produced similarly anomalous results.
In addition, the BOC-by-BOC and
region-wide interpretations of the
section 272 sunset appear to produce
arbitrary results when applied in
conjunction with the definition of a
BOC contained in the Act. In particular,
under this reading, the scope of the
sunset turns on matters of corporate
structure, which are subject to control
by the BOCs. In contrast, the language
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of section 272(f)(1) can also be read as
requiring a state-by-state sunset, thus
avoiding anomalous results under
section 271.

5. After a careful review of other
closely related provisions of the Act, its
underlying purposes, and its legislative
history, the Commission concludes that
section 272(f)(1) is most reasonably
interpreted as providing for a state-by-
state sunset of the section 272 separate
affiliate and related requirements. A
state-by-state sunset parallels the state-
by-state authorization process provided
for in section 271 and is consistent with
the definition of a BOC contained in the
Act. A state-by-state sunset also avoids
the anomalous results under section
271(d)(3)(B) and the statutory definition
of a BOC that are produced by
application of a BOC-by-BOC or region-
wide sunset.

Final Regulatory Flexibility Analysis

6. The Regulatory Flexibility Act of
1980, as amended (RFA), requires that a
regulatory flexibility analysis be
prepared for notice-and-comment rule
making proceedings, unless the agency
certifies that ““‘the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms ‘“small business,” ‘“small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act. A “small
business concern’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

7. In the NPRM in this proceeding (67
FR 42211, June 21, 2002), the
Commission certified that none of the
proposals, if adopted, would have a
significant economic impact on a
substantial number of small entities
because the issues under consideration
in this proceeding directly affect only
the BOCs and their affiliates, which do
not qualify as small entities under the
Regulatory Flexibility Act (RFA). The
NPRM stated that none of the BOCs is
a small entity because each BOC is an
affiliate of a Regional Holding Company
(RHC) and all of the BOCs or their RHCs
have more than 1,500 employees under
the applicable SBA size standard. The
NPRM also stated that insofar as this
proceeding applies to other BOC or RHC
affiliates, those affiliates are controlled
by the BOCs or by the RHC and thus are
not “independently owned and

operated” entities for purposes of the
RFA. Furthermore, comment was
requested on this initial certification,
and no party addressed this issue.
Therefore we certify that the
requirements of this Order will not have
a significant economic impact on a
substantial number of small entities.

8. The Commission will send a copy
of this Order, including a copy of this
Final Regulatory Flexibility
Certification, in a report to Congress
pursuant to the Congressional Review
Act. In addition, the Order and this final
certification will be sent to the Chief
Counsel for Advocacy of the SBA, and
will be published in the Federal
Register.

Final Paperwork Reduction Act Analysis

9. This Memorandum Opinion and
Order does not contain information
collections subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. It will not be submitted to
the Office of Management and Budget
(OMB) for review under section 3507(d)
of the PRA.

Ordering Clauses

10. Accordingly, pursuant to the
authority contained in sections 1, 2,
4(1]—(j), 201-205, 218-220, 251, 271,
272, 303(r) and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154 (i)—(j),
201-205, 218-220, 251, 271, 272, 303(r)
and 403, this Order IS ADOPTED.

11. The Commission’s Consumer
Information Bureau, Reference
Information Center, shall send a copy of
this Order, including the Final
Regulatory Flexibility Certification, to
the Chief Counsel for Advocacy of the
Small Business Administration.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 03-3068 Filed 2—6—-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CC Docket No. 90-571; FCC 02-269]

Telecommunications Relay Services
and the Americans With Disabilities
Act of 1990

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document eliminates the
requirement that common carriers
provide coin sent-paid

telecommunications relay service (TRS)
from payphones on the grounds that it
is currently technologically infeasible to
provide coin sent-paid relay service
through payphones. This document
requires common carriers to provide
local payphone calls made through TRS
centers to TRS users on a cost-free basis.
This document requires TRS providers
to accept credit and calling cards and
third party collect billing for toll calls
from payphones. This document, also,
encourages specific outreach and
education programs to inform TRS users
of their options when placing calls from
payphones.

DATES: Effective March 10, 2003 except
§64.604(c)(3) of the Commission’s rules
which contain information collection(s)
requirements shall become effective
following approval by the Office of
Management and Budget. The Federal
Communications Commission will
publish a document in the Federal
Register announcing the effective date.

FOR FURTHER INFORMATION CONTACT:
Janet Sievert, of the Consumer &
Governmental Affairs Bureau at (202)
418-1362 (voice), (202) 418-1398
(TTY), or e-mail jsievert@fcc.gov. For
additional information concerning the
information collections contained in
this Fifth Report and Order, contact
Judy Boley at (202) 418-0214, or via the
Internet at jboley@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Fifth
Report and Order on coin sent-paid
TRS, adopted September 17, 2002, and
released October 25, 2002. Copies of any
subsequently filed documents in this
matter will be available for public
inspection and copying during regular
business hours at the FCC Reference
Information Center, Portals II, 445 12th
Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision also may be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, telephone (202) 863-2893,
facsimile (202) 863—2898, or via e-mail
qualexint@aol.com. Copies of this
document in other alternative formats
(computer diskette, large print, and
Braille) are available to persons with
disabilities by contacting Brian Millin,
of the Consumer & Governmental Affairs
Bureau at (202) 418-7426 (voice), (202)
418-7365 (TTY), or e-mail
bmillin@fcc.gov. This Fifth Report and
Order can also be downloaded in Text
and ASCII formats at: http://
www.fcc.gov/cgb/dro.
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Synopsis

In this Fifth Report and Order, the
Commission eliminates the requirement
that common carriers provide coin sent-
paid toll TRS calls from payphones. The
Americans with Disabilities Act (ADA)
requires the Commission to establish
functional requirements, guidelines, and
operational procedures for TRS, and to
establish minimum standards for
carriers’ provisioning of TRS. To
achieve functional equivalence to
telephone services available to voice
users, Congress directed, among other
things, that the Commission prohibit
TRS providers from ‘‘failing to fulfill the
obligations of common carriers by
refusing calls”” 47 U.S.C. 225(d)(1)(E). In
the First Report and Order on TRS, 56
FR 36729, August 1, 1991, the
Commission interpreted this mandate to
require TRS providers to handle “any
type of call normally provided by
common carriers,” and placed the
burden of proving the infeasibility of
handling a particular type of call on the
carriers, 6 FCC Rcd 4657 (1991). The
Commission interpreted “any type of
call” to include coin sent-paid calls,
which are calls made by depositing
coins in a coin-operated public
payphone, 6 FCC Rcd at 4661 n.18.
Subsequent concerns about the
technical difficulties associated with
handling coin sent-paid calls through
TRS centers, however, resulted in
multiple suspensions of the mandate for
TRS providers to handle these types of
calls. The Commission issued the first of
these suspensions in 1993; the current
suspension remains in effect until
publication of the final rules adopted in
this Fifth Report and Order. Because no
current technological solution to the
coin sent-paid toll TRS issue appears
feasible, this Fifth Report and Order
eliminates the coin-sent paid toll TRS
requirement affirms that credit and
calling cards may be used to bill toll
TRS calls made from a payphone, and
encourages specific outreach and
education programs to inform TRS users
of their options when placing calls from
payphones. Because we conclude that it
is infeasible to provide coin sent-paid
toll relay service through payphones at
this time, and the coin sent-paid
functionality is not necessary to achieve
functional equivalence, carriers need
not provide coin sent-paid toll TRS calls
from payphones. As proposed in the
Coin Sent-Paid Further Notice, this Fifth
Report and Order mandates that local
payphone calls made to and through
TRS centers be provided by common
carriers on a cost-free basis. This Fifth
Report and Order also encourages
specific outreach and education

programs to inform TRS users of their
options when placing TRS calls from
payphones. Finally, the Fifth Report and
Order mandates carriers via the Industry
Team to submit a report on these
outreach and education efforts to the
Commission twelve months after
publication of this Fifth Report and
Order in the Federal Register. The
report will facilitate the Commission’s
efforts to ensure that TRS consumers
have the information they need to
complete local as well as toll TRS calls
from payphones.

Final Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), see 5 U.S.C. 603. The RFA, see
5 U.S.C. 601 et. Seq., has been amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996,
(SBREFA) Pub. L. 104-121, Title II, 110
Stat. 847 (1996), an Initial Regulatory
Flexibility Analysis (IRFA) was
incorporated in the
Telecommunications Relay Service and
the Americans with Disabilities Act of
1990, Second Further Notice of
Proposed Rulemaking.
Telecommunications Relay Services and
the Americans with Disabilities Act of
1990, Second Further Notice of
Proposed Rulemaking, 16 FCC Rcd 5803
(2001), 66 FR 18059, April 5, 2001,
including comment on the IRFA. The
Commission sought written public
comment on the proposals in the
Second Further Notice of Proposed
Rulemaking, including comment on the
IRFA. The comments received discussed
only the general recommendations, not
the IRFA. This Final Regulatory
Flexibility Analysis (FRFA) conforms to
the RFA. See 5 U.S.C. 604.

1. Need for, and Objective of This Fifth
Report and Order

This proceeding was generally
initiated to address the requirement that
telecommunications relay services
(TRS) users have access to telephone
services using payphones that are
functionally equivalent to those
available to persons without hearing or
speech disabilities. Our specific concern
was to address the inability to make
coin sent-paid local and toll TRS calls
from payphones. Because no
technological solution to the coin sent-
paid issue appeared imminent, the
Commission issued the Second Further
Notice of Proposed Rulemaking to
further develop the record with the goal
of determining the best plan to make the
full range of payphone services
available to TRS users. This Fifth Report
and Order addresses the means by
which persons with hearing and speech

disabilities will be able to make calls
from payphones and eliminates the
requirement that carriers be capable of
providing coin sent-paid toll TRS calls.

2. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

No comments were filed in response
to the IRFA in this proceeding. No
comments on the NPRM were received
concerning the small business issues.
The Commission has nonetheless
considered any potential significant
economic impact of the rules on small
entities, and as discussed in Section 5,
Infra, has concluded that the rules
adopted impose no significant economic
burden on small businesses.

3. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

The RFA directs agencies to provide
a description of and, where feasible, and
estimate of the number of small entities
that may be affected by the rules
adopted herein. 5 U.S.C. 604(2)(3). The
RFA defines the term “small entity” as
having the same meaning as the terms
“small business.” “small organization,”
and “‘small governmental jurisdiction.”
5 U.S.C. 601(6). In addition, the term
“small business” has the same meaning
as the term ‘“‘small business concern”
under the Small Business Act. 5 U.S.C.
601(3) (incorporating by reference the
definition of ““small business concern”
in 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a
small business applies “unless an
agency, after consultation with the
Office of Advocacy of the Small
Business Administration and after
opportunity for public comment,
established one or more definitions of
such term which are appropriated to the
activities of the agency and published
such definition(s) in the Federal
Register.” A small business concern is
one which: (1) Is independently owned
and operated; (2) is not dominant in its
field of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).
15 U.S.C. 632.

Below, we further describe and
estimate the number of small entity
licensees and regulatees that may be
affected by these rules. The most
reliable source of information available
at this time regarding the total numbers
of certain common carrier and related
providers nationwide, as well as the
numbers of commercial wireless
entities, is data the Commission
publishes annually in its
Telecommunications Provider Locator
Report, regarding FCC Form 499-A.
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FCC, Common Carrier Bureau, Industry
Analysis Division, Telecommunications
Provider Locator, Tables 1-2 (November
2001) (Provider Locator).

TRS Providers. Neither the
Commission nor the SBA has developed
a definition of “small entity”
specifically applicable to providers of
telecommunications relay services
(TRS). The closest applicable definition
under the SBA rules is for telephone
communications companies other than
radiotelephone (wireless) companies.
The SBA defines such establishments to
be small businesses when they have no
more than 1,500 employees. According
to the FCC’s most recent data, there are
approximately 10 interstate TRS
providers, which consist of
interexchange carriers, local exchange
carriers, state-managed entities, and
non-profit organizations. Approximately
five or fewer of these entities are small
businesses. See National Association for
State Relay Administration (NASRA)
Statistics. The FCC notes that these
providers include several large
interexchange carriers and incumbent
local exchange carriers. North American
Industry Classification System (NAICS)
code 513310. Some of these large
carriers may only provide TRS service
in a small area but they nevertheless are
not small business entities. MCI, for
example, provides relay service in
approximately only 3 states, but is not
a small business. Consequently, the FCC
estimates that there are fewer than 5
small TRS providers that may be
affected by the proposed rules, if
adopted.

Payphone Providers. Neither the
Commission nor SBA has developed a
definition of small entities specifically
applicable to pay telephone operators.
The closest applicable definition under
SBA rules is for telephone
communications companies other than
radiotelephone (wireless) companies.
The most reliable source of information
regarding the number of pay telephone
operators nationwide of which we are
aware appears to be the data that we
collect annually in connection with the
Telecommunications Provider Locator
Report. According to our most recent
data, 936 companies reported that they
were engaged in the provision of pay
telephone services. Provider Locator at
Table 1. Although it seems certain that
some of these carriers are not
independently owned and operated, or
have more than 1,500 employees, we are
unable at this time to estimate with
greater precision the number of pay
telephone operators that would qualify
as small business concerns under SBA’s
definition. Consequently, we estimate
that there are fewer than 936 small

entity pay telephone operators that may
be affected by this Fifth Report and
Order.

Wireline Carriers and Service
Providers. The SBA has developed a
definition of small entities for telephone
communications companies except
radiotelephone (wireless) companies.
The Census Bureau reports that there
were 2,321 such telephone companies
in operation for at least one year at the
end of 1992. 1992 Census. According to
the SBA’s definition, a small business
telephone company other than a
radiotelephone company is one
employing no more than 1,500 persons.
All but 26 of the 2,321 non-
radiotelephone companies listed by the
Census Bureau were reported to have
fewer than 1,000 employees. Thus, even
if all 26 of those companies had more
than 1,500 employees, there would still
be 2,295 non-radiotelephone companies
that might qualify as small entities or
small incumbent local exchange carriers
(LECs). The FCC does not have data
specifying the number of these carriers
that are not independently owned and
operated, and thus are unable at this
time to estimate with greater precision
the number of wireline carriers and
service providers that would qualify as
small business concerns under the
SBA'’s definition. Consequently, the FCC
estimates that fewer than 2,295 small
telephone communications companies
other than radiotelephone companies
are small entities or small incumbent
LEGs. NAICS code 513310.

We have included small incumbent
LECs in this present RFA analysis. As
noted above, a “small business” under
the RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees), and ““is not dominant in its
field of operation.” 15 U.S.C. 632. The
SBA'’s Office of Advocacy contends that,
for RFA purposes, small incumbent
LEGs are not dominant in their field of
operation because any such dominance
is not “national” in scope. Letter from
Jere W. Glover, Chief Counsel for
Advocacy, SBA, to William E. Kennard,
Chairman, FCC (May 27, 1999). The
Small Business Act contains a definition
of “small business concerns,” which the
RFA incorporates into its own definition
of ““small business.” See 15 U.S.C.
632(a) (Small Business Act); 5 U.S.C.
601(3) (RFA). SBA regulations interpret
“small business concern” to include the
concept of dominance on a national
basis. 13 CFR 121.102(b). Since 1996,
out of an abundance of caution, the
Commission has included small
incumbent LECs in its regulatory
flexibility analyses. See, e.g.,

Implementation of the Local
Competition Provisions of the
Telecommunications Act of 1996, CC
Docket, 96—98, First Report and Order,
11 FCC Rcd 15499, 16144—45 (1996). We
have therefore included small
incumbent LEGs in this RFA analysis,
although we emphasize that this RFA
action has no effect on FCC analyses
and determination in other, non-RFA
contexts. NAICS code 513310.

4. Description of Project Reporting,
Recordkeeping and Other Compliance
Requirements

The rules require carriers to submit a
one-time report, twelve months after
publication of this Fifth Report and
Order in the Federal Register, detailing
the steps they have taken to comply
with the consumer requirements
contained herein. Any additional costs
incurred as a result of this proceeding
should be nominal because the entities
affected, including any small
businesses, have been in compliance
with the Alternative Plan Order, and
because the reporting requirements is a
one-time requirement.

5. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. 5 U.S.C. 603(c)(1)
through (c)(4).

For the following reasons, no steps
need to be taken to minimize the
economic impact on small businesses or
to consider alternatives to minimize the
economic impact on small businesses.
First, the requirements in this Fifth
Report and Order will have minimal
impact on small entities because they
require actions already being
undertaken under the Alternative Plan.
In this sense, the requirements merely
formalize such actions. These actions
are as follows: (1) Providing free local
calling to a TRS provider from
payphones; and (2) submitting a one-
time report, to the Commission, 12
months after final rules are adopted in
this proceeding regarding the steps that
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have been taken to comply with the
consumer education recommendations
contained in the Report and Order.

Second, although this Fifth Report
and Order recommends an extensive
consumer outreach program, the
program is only recommended, not
required. Therefore, we conclude that
the action taken herein should not
adversely affect any small entities.
Furthermore, this action aids all affected
entities, including small businesses, as
states and carriers consider such costs
when entering into their contracts and
determining their general overhead
expenses.

6. Report to Congress

The Commission will send a copy of
the Fifth Report and Order, including
this FRFA, in a report to be sent to
Congress pursuant to the Congressional
Review Act. See 5 U.S.C. 801(a)(1)(A).
In addition, the Commission will send
a copy of the Fifth Report and Order
including FRFA, to the Chief Counsel
for Advocacy of the Small Business
Administration. A copy of the Fifth
Report and Order and FRFA (or
summaries thereof) will also be
published in the Federal Register. See
5 U.S.C. 604(b).

Paperwork Reduction Act of 1995
Analysis

This Fifth Report and Order contains
new or modified information
collection(s) subject to the Paperwork
Reduction Act of 1995 (PRA) Pub. L.
104-13. It will be submitted to the
Office of Management and Budget
(OMB) for review under section 3507(d)
of the PRA. OMB, the general public
and other Federal agencies are invited to
comment on the new or modified
information collections(s) contained in
this proceeding.

Ordering Clauses

Accordingly, it is ordered that,
pursuant to the authority contained in
sections 4(i), 225 and 303 of the
Communications Act of 1934, as
amended, 47 U.S.C. 4(i), 225 and 303,
this Report and Order is adopted, and
part 64 of the Commission’s rules is
amended and shall be effective March
10, 2003.

It is further ordered that the
information collection(s) contained in
the Report and Order shall become
effective following approval by the
Office of Management and Budget in the
Federal Register announcing the
effective date for those sections.

It is further ordered that the
Commission’s Consumer &
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of

this Fifth Report and Order, including
the Final Regulatory Flexibility
Analysis, to the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects in 47 CFR Part 64

Reporting and recordkeeping
requirements, Telecommunications.
Federal Communications Commission.

Marlene H. Dortch,
Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR Part 64 as
follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

1. The authority citation for Part 64 is
amended to read as follows:

Authority: 47 U.S.C. 154, 254(k); secs.
403(b)(2)(B), (c), Public Law 104-104, 110
Stat. 56. Interpret or apply 47 U.S.C. 201,
218, 225, 226, 228, and 254(k) unless
otherwise noted.

2. Section 64.604 is amended by
revising paragraph (a)(3) to read as
follows:

§64.604 Mandatory Minimum Standards.

(a] EE

(3) Types of Calls—Consistent with
the obligations of telecommunications
carrier operators, CAs are prohibited
from refusing single or sequential calls
or limiting the length of calls utilizing
relay services. Relay services shall be
capable of handling any type of call
normally provided by
telecommunications carriers unless the
Commission determines that it is not
technically feasible to do so. Relay
service providers have the burden of
proving the infeasibility of handling any
type of call. Relay service providers are
permitted to decline to complete a call

because credit authorization is denied.
* * * * *

[FR Doc. 03-3069 Filed 2—6—-03; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF ENERGY

48 CFR Parts 923, 936 and 970
RIN 1991-AB47

Acquisition Regulation: Affirmative
Procurement Program—Acquisition of
Products Containing Recovered
Materials

AGENCY: Department of Energy.

ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) is amending the Department of
Energy Acquisition Regulation (DEAR)
to further implement Executive Order
13101, Greening the Government
Through Waste Prevention, Recycling,
and Federal Acquisition, dated
September 14, 1998. On June 6, 2000,
the Federal Acquisition Regulation
(FAR) was amended to implement the
Executive Order by a final rule
published in the Federal Register.
Today’s amendment to the DEAR is
necessary to supplement the FAR
regarding agency policy applicable to
DOE'’s facility management contractors.
EFFECTIVE DATE: March 10, 2003.

FOR FURTHER INFORMATION CONTACT:
Richard Langston, U.S. Department of
Energy, Office of Procurement and
Assistance Management, ME-61, 1000
Independence Avenue, SW.,
Washington, DC 20585 at (202) 586—
8247, or via e-mail at
richard.langston@pr.doe.gov.

SUPPLEMENTARY INFORMATION:
I. Background
II. Discussion of Public Comments
III. Section-by-Section Analysis
IV. Procedural Requirements
A. Review Under Executive Order 12866
B. Review Under Executive Order 12988
C. Review Under the Regulatory Flexibility
Act
D. Review Under the Paperwork Reduction
Act
E. Review Under the National
Environmental Policy Act
F. Review Under Executive Order 13132
G. Review Under the Unfunded Mandates
Reform Act of 1995
H. Review Under the Treasury and General
Government Appropriations Act, 1999
I. Review Under the Small Business
Regulatory Enforcement Fairness Act of
1996
J. Review Under Executive Order 13211
K. Approval by the Office of the Secretary
of Energy

I. Background

This action follows a Notice of
Proposed Rulemaking published in the
Federal Register on November 30, 2000
(65 FR 71292). The public comment
period for the notice ended January 2,
2001. The purpose of this rule is to
provide additional guidance regarding
Executive Order 13101, dated
September 14, 1998 (63 FR 49641),
entitled Greening the Government
Through Waste Prevention, Recycling,
and Federal Acquisition, which
superceded Executive Order 12873
dated October 20, 1993, entitled Federal
Acquisition, Recycling, and Waste
Prevention. Among the changes made by
this rule is the revision of the clause at
section 970.5223-2 of the DEAR to
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include subcontract flow down of
Affirmative Procurement Program
requirements in certain limited
circumstances.

Subsequent to the publication of the
Notice of Proposed Rulemaking, a
separate final rule was published
December 22, 2000, 65 FR 80994,
amending the DEAR. That final rule
amended the numbering structure of
Part 970, Management and Operating
Contracts. As a result of that final rule,
the clause at 970.5204-39 in the
proposed rule was redesignated
970.5223-2.

II. Discussion of Public Comments

Five organizations submitted
comments in 9 areas as discussed
below.

1. 923.405, Procedures [DOE
supplemental coverage—paragraph (e)].
The Department had proposed that the
percentage of recovered/recycled
content, recommended by the
Environmental Protection Agency (EPA)
in their Recovered Materials Advisory
Notices (RMANSs) be specified in the
solicitation as the minimum percentage
of recycled content.

Comment: One reviewer suggested
that this created a problem as the EPA
RMAN:S often do not specify a specific
content but rather a range of content as
the content sometimes varies by
geographical area.

Response: The Department agrees
with this comment and has added the
phrase “or range of content” at
923.405(e).

2.923.705, Contract clause, specifies
the use of the clause at FAR 52.223-10.

Comment: A reviewer did not believe
the meaning of the phrase “prime
support service awards being performed
at Government-owned or Government-
leased facilities” was clear. The same
reviewer suggested the word ““‘awards”
was unnecessary in the same phrase.

Response: The Department has chosen
not to finalize proposed section 923.705
because it would be unnecessarily
duplicative of existing FAR coverage at
23.705.

3. 936.601-3, Applicable contract
procedures. The Department had
proposed to add a new Section 936.601
addressing topics that requirements
personnel should consider when
designing and constructing or modifying
facilities. No comments were received
but the Department has chosen to delete
the addition of a section 936.601-3 from
this rule as it is unnecessarily
duplicative of existing FAR coverage at
36.601-3.

4.970.5223-2, Affirmative
Procurement Program. The rule would

extend the Affirmative Procurement
Program to certain subcontracts.

Comment: A reviewer suggested that
flow down would be contrary to other
DOE efforts to implement more
economical and efficient commercial
procurement practices. The reviewer
suggested this would entail substantial
cost to implement on the part of
subcontractors who would have to
develop additional compliance
procedures, including an inspection
program.

Response: The Department disagrees.
The Resource Conservation and
Recovery Act of 1976, 42 U.S.C. 6962,
as amended, and EPA regulations, found
at 40 CFR part 247, require Federal
agencies to acquire products with
recovered/recycled content which have
been designated by EPA in the
Comprehensive Procurement
Guidelines. Executive Order 13101,
Greening the Government Through
Waste Prevention, Recycling, and
Federal Acquisition, Section 701,
requires contracts for contractor
operation of a Government-owned or
Government-leased facility to include
provisions that obligate the contractor to
comply with the requirements of the
Executive Order. The result of the
statute, EPA regulations, and the
Executive Order are that this portion of
the operation of a Federal facility cannot
be operated as though it were a
commercial facility. Disregarding these
requirements when a subcontractor
operates a portion of a Government
facility would be contrary to the intent
of the requirements. The purpose of this
rulemaking is not to flow down the
Affirmative Procurement Program to all
subcontracts. The purpose of the
rulemaking is to capture those instances
in which a facility management
contractor subcontracts for a significant
portion of the operation of the
Government facility which involves
acquisition of items designated in EPA’s
Comprehensive Procurement Guidelines
that Federal agencies and their
contractors are to acquire with
recovered/recycled content. The flow
down applies only to such subcontracts
not to all subcontracts. The reviewer is
concerned that our flow down in this
limited area will include extensive
certifications or inspections. The
Department has chosen not to flow
down this level of detailed guidance.
The contractor and subcontractor may
agree on what degree of detail is
appropriate to the circumstance. No
inspection programs are contemplated
or mandated by this rulemaking.

5.970.5223-2, Affirmative
Procurement Program. The Department
had proposed changing the clause title

from ““Acquisition and Use of
Environmentally Preferable Products
and Services” to “Affirmative
Procurement Program.”

Comment: A reviewer asked the origin
of the title of the clause. The same
reviewer suggested we add ‘““for EPA
Designated Products.” Another reviewer
suggested “‘environmentally preferable”
should be retained in the title as the
program guidance materials address this
topic.

Response: The title “Affirmative
Procurement Program” is the title used
by the Resource Conservation and
Recovery Act, 42 U.S.C. 6962, to
describe a preference program for
Federal acquisition of products with
recovered/recycled content. The DOE
Affirmative Procurement Program
Guidance materials do include
consideration of environmentally
preferable aspects of procurement;
however, the primary focus of the
program is products with recycled
content. Environmentally preferable
procurement is generally viewed as a
separate program area which seeks to
acquire products and services that have
a lesser or reduced effect on human
health and the environment when
compared with competing products or
services that serve the same purpose.
Accordingly, the Department is not
accepting the suggestion that we
retain”’environmentally preferable” in
the title. The suggestion that we add
“for EPA designated products” is not
adopted as the Department prefers the
shorter title.

6. 970.5223, Affirmative Procurement
Program. Paragraph (a) advises the
reader that the Department’s Affirmative
Procurement Program Guidance is
available on the Internet.

Comment: Two reviewers questioned
the meaning of this. They were
concerned that posting the guidance on
the Internet would allow the
Government to revise the Guidance
without notice.

Response: The guidance provided at
the DOE Executive Order 13101 home
page is extensive and includes Federal,
EPA and DOE regulatory materials,
Executive Orders, strategic plans, and
related information. The specific
portion considered to be the DOE
Affirmative Procurement Program
Guidance, for purposes of compliance
with the clause at 970.5223-2, is
entitled DOE’s Affirmative Procurement
Program Guidance. It was developed
after extensive coordination within the
Department. It is the same guidance
referred to in current contracts and it is
posted on the Internet only for the
convenience of all. Any changes will be
coordinated within the Department.
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Posting the Guidance on the Internet is
only for the convenience of all parties
and will have no effect on the formal
means through which revisions may be
made.

7.970.5223-2, Affirmative
Procurement Program. Paragraph (c)
addresses submission of contract
reports.

Comment: A reviewer suggested that
the requirement for the submission of
subcontract reports at the “‘conclusion
of each fiscal year” would be
problematic for supply item
subcontracts in particular since a set
delivery date generally would not cross
fiscal years. The reviewer suggested that
it be revised to read “‘at the end of the
Federal fiscal year and the end of the
contract.”

Response: The intent of this
suggestion has been adopted but the text
has been included at paragraph (d) for
clarity since paragraph (d) addresses
subcontract matters. The added text
allows submission of the report upon
completion of the subcontract unless the
subcontract term is multiple year, in
which case it provides that the parties
will agree to an annual report
submission schedule.

8.970.5223-2, Affirmative
Procurement Program. Paragraph (d)
addresses applicability to subcontracts.

Comment: A reviewer suggested that
the facility management contractor be
allowed to flow down a clause
substantially the same as that at
970.5223-2. The reviewer suggested it
might be easier to accomplish the intent
of the instruction if it is possible to
tailor the clause to the circumstances of
the subcontract situation. The reviewer
also suggested that there was no reason
to flow down the clause if the parties
can determine the amount of products
with recycled content that will be
acquired under the subcontract at the
time of the subcontract award.

Response: The Department agrees.
The instructions, at 970.2304-2, and in
paragraph (d) of the clause, have been
revised to allow use of a clause
substantially the same as the 970.5223—
2 clause. Additionally, the instructions,
at 970.2304-2, and in paragraph (d) of
the clause, have been revised to provide
that in situations in which the facility
management contractor can reasonably
determine the amount of products with
recovered/recycled content that will be
acquired under the subcontract, the
facility management contractor may
include such quantities in its own
report and only flow down a
requirement that the subcontractor will
procure such products with recovered/
recycled content. When it is not
possible to determine the amount to be

acquired under the subcontract, such as
an “‘as required”” supply or service
subcontract, the clause should be
included in the subcontract.

9. 970.5223-2, Affirmative
Procurement Program. Paragraph (e)
concerns terminology to be used when
the clause is used in a subcontract.

Comment: A reviewer questioned
whether all facility management
contractors have a recycling
coordinator.

Response: Yes, all DOE facility
management contractors have a
recycling coordinator.

III. Section-by-Section Analysis

The Department of Energy amends the
regulation as follows:

1. The authority citation for Parts 923
and 936 is revised.

2. A new section 923.405, Procedures,
is being added to note that the
recommended percentage of recycled
content or range of recycled content
included in the EPA Recovered
Materials Advisory Notices (RMANSs) is
to be specified in the solicitation and
contract as the minimum recycled
content or range of content.

3. Section 923.471, Policy, is being
deleted as unnecessarily duplicative of
FAR coverage at 23.403.

4. Section 936.602-70 is modified by
the addition of a new paragraph (a)(8)
regarding consideration of the Architect-
Engineer firm’s experience in energy
efficiency, pollution prevention, waste
reduction, and the use of recovered and
environmentally preferable materials
when performing Architect-Engineer
evaluations.

5. Section 970.2304 is being updated
to include reference to 48 CFR (FAR)
23.4 and 23.704 and is revised to
provide guidance concerning
circumstances under which the clause
at 970.5223-2 should be included in
subcontracts. The list of circumstances
under which recycled content products
need not be purchased is revised to
conform to the wording of the Federal
Acquisition Regulation.

6. The clause at 970.5223-2 is being
updated and revised to include
guidance concerning circumstances
under which the clause should be
included in certain subcontracts. The
list of circumstances under which
recycled content products need not be
purchased is revised to conform to the
wording of the Federal Acquisition
Regulation.

IV. Procedural Requirements
A. Review Under Executive Order 12866

Today’s regulatory action has been
determined not to be a “‘significant

regulatory action” under Executive
Order 12866, ‘“Regulatory Planning and
Review” (58 FR 51735, October 4, 1993).
Accordingly, this rule is not subject to
review under that Executive Order by
the Office of Information and Regulatory
Affairs of the Office of Management and
Budget (OMB).

B. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this final rule
meets the relevant standards of
Executive Order 12988.

C. Review Under the Regulatory
Flexibility Act

This final rule has been reviewed
under the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., which requires
preparation of an initial regulatory
flexibility analysis for any role that is
likely to have significant economic
impact on a substantial number of small
entities. This rule, which would
implement provisions of Executive
Order 13101 concerning the use of
recycled materials, would not have a
significant economic impact on small
entities. While rule requirements may
flow down to subcontractors in certain
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circumstances, the costs of compliance
are not estimated to be large and, in any
event, would be reimbursable expenses
under the contract or subcontract.

Accordingly, DOE certifies that this
rule would not have a significant
economic impact on a substantial
number of small entities, and, therefore,
no regulatory flexibility analysis has
been prepared.

D. Review Under the Paperwork
Reduction Act

Information collection or record
keeping requirements contained in this
rulemaking have been previously
cleared under Office of Management
and Budget paperwork clearance
package Number 1910-0300. There are
no new burdens imposed by this rule.

E. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this rule falls into a class of actions
which would not individually or
cumulatively have significant impact on
the human environment, as determined
by DOE’s regulations (10 CFR part 1021,
subpart D) implementing the National
Environmental Policy Act (NEPA) of
1969 (42 U.S.C. 4321 et seq.).
Specifically, this rule is categorically
excluded from NEPA review because
the amendments to the DEAR would be
strictly procedural (categorical
exclusion A6). Therefore, this rule does
not require an environmental impact
statement or environmental assessment
pursuant to NEPA.

F. Review Under Executive Order 13132

Executive Order 13132 (64 FR 43255,
August 4, 1999) imposes certain
requirements on agencies formulating
and implementing policies or
regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined
today’s rule and has determined that it
does not preempt State law and does not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each agency to assess the

effects of Federal regulatory action on
State, local and tribal governments, and
the private sector. The Department has
determined that today’s regulatory
action does not impose a Federal
mandate on State, local or tribal
governments or on the private Sector.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277), requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
or policy that may affect family well-
being. This rulemaking will have no
impact on family well-being.

I. Review Under the Small Business
Regulatory Enforcement Fairness Act of
1996

As required by 5 U.S.C. 801, the
Department of Energy will report to
Congress promulgation of this rule prior
to its effective date. The report will state
that it has been determined that the rule
is not a “major rule” as defined by 5
U.S.C. 804(3).

J. Review Under Executive Order 13211

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use, (66 FR 28355, May
22, 2001) requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “significant energy action” is defined
as any action by an agency that
promulgates or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.

Today’s rule is not a significant
energy action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

K. Approval by the Office of the
Secretary of Energy

Issuance of this final rule has been
approved by the Office of the Secretary
of Energy.

List of Subjects in 48 CFR Parts 923,
936 and 970

Government procurement.

Issued in Washington, DC, on January 28,

2003.

Richard H. Hopf,

Director, Office of Procurement and
Assistance Management, Office of
Management, Budget and Evaluation,
Department of Energy.

Robert C. Braden, Jr.,

Director, Office of Procurement and
Assistance Management, National Nuclear
Security Administration.

For the reasons set out in the
preamble, DOE amends Chapter 9 of
Title 48 of the Code of Federal
Regulations as set forth below.

1. The authority citations for Parts 923
and 936 are revised to read as follows:

Authority: 42 U.S.C. 7101 et seq.; 41 U.S.C.
418b; 50 U.S.C. 2401 et seq.

PART 923—ENVIRONMENT,
CONSERVATION, OCCUPATIONAL
SAFETY, AND DRUG-FREE
WORKPLACE

2. Section 923.405 is added to read as
follows:

923.405 Procedures [DOE supplemental
coverage—paragraph (e)].

(e) When acquiring items designated
in the EPA Comprehensive Procurement
Guidelines, the EPA recommended
percentage of recovered/recycled
content or range of content contained in
the Recovered Materials Advisory
Notice (RMAN) shall be specified in the
solicitation and contract as the
minimum percentage of recovered/
recycled content or range of content.
Acquisition of a product with recycled
content exceeding the RMAN
recommended content or range of
content is encouraged if the product
performs acceptably.

923.471 [Removed and Reserved].

3. Section 923.471 is removed and
reserved.

PART 936—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

4. Section 936.602-70 is amended by
adding paragraph (a)(8) to read as
follows:

936.602-70 DOE selection criteria.

* * * * *
(a)* EE
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(8) In addition to these requirements,
consider the Architect-Engineer firm’s
experience in energy efficiency,
pollution prevention, waste reduction,
and the use of recovered and
environmentally preferable materials
and other criteria at FAR 36.602—1.

* * * * *

PART 970—MANAGEMENT AND
OPERATING CONTRACTS

5. The authority citation for Part 970
continues to read as follows:

Authority: 42 U.S.C. 2201; 42 U.S.C. 7101,
et seq.; 50 U.S.C. 2401 et seq.

6. The subpart title for subpart 970.23
is revised to read as follows:

Subpart 970.23—Environment,
Conservation, Occupational Safety,
and Drug Free Work Place

7. Sections 970.2304—1 and 970.2304—
2 are revised to read as follows:

970.2304-1 General.

The policy for the acquisition and use
of EPA designated items, i.e., items with
recovered/recycled content, is set forth
at 48 CFR (FAR) 23.4—Use of Recovered
Materials as supplemented by 48 CFR
(DEAR) 923.405(e) and by 48 CFR (FAR)
23.704, Application to Government-
owned or leased facilities, and 48 CFR
(FAR) 23.705, Contract clause.

970.2304-2 Contract clause.

The contracting officer shall insert the
clause at 48 CFR (FAR) 52.223-10,
Waste Reduction Program, and the
clause at 48 CFR (DEAR) 970.5223-2,
Affirmative Procurement Program, in
contracts for the management of DOE
facilities, including national
laboratories. If the contractor
subcontracts a significant portion of the
operation of the Government facility
which includes the acquisition of items
designated in EPA’s Comprehensive
Procurement Guidelines, the
subcontract shall contain a clause
substantially the same as that at 48 CFR
(DEAR) 970.5223-2. The EPA
Comprehensive Procurement Guidelines
identify products which Federal
agencies and their contractors are to
procure with recycled content pursuant
to 40 CFR part 247. Examples of such
subcontracts would be operation of the
facility supply function, construction or
remodeling at the facility, or
maintenance of the facility motor
vehicle fleet. In situations in which the
facility management contractor can
reasonably determine the amount of
products with recovered/recycled
content to be acquired under the
subcontract, the facility management

contractor is not required to flow down
the reporting requirement of the
970.5223-2 clause. Instead, the facility
management contractor may include the
subcontract quantities in its own report
and include an agreement in the
subcontract that such products will be
acquired with recovered/recycled
content and that the subcontractor will
advise if it is unable to procure such
products with recovered/recycled
content because the product is not
available:

(a) Competitively within a reasonable
time;

(b) At a reasonable price; or,

(c) Within the performance
requirements.

Subpart 970.52—Solicitation
Provisions and Contract Clauses for
Management and Operating Contracts

8. Section 970.5223-2 is revised to
read as follows:

970.5223-2 Affirmative procurement
program.

As prescribed in 48 CFR (DEAR)
970.2304-2, insert the following clause
in contracts for the management and
operation of DOE facilities, including
national laboratories.

Affirmative Procurement Program—March
2003

(a) In the performance of this contract, the
Contractor shall comply with the
requirements of Executive Order 13101 and
the U.S. Department of Energy (DOE)
Affirmative Procurement Program Guidance.
This guidance includes requirements
concerning environmentally preferable
products and services, recycled content
products and biobased products. This
guidance is available on the Internet.

(b) In complying with the requirements of
paragraph (a) of this clause, the Contractor
shall coordinate its activities with the DOE
Recycling Coordinator. Reports required by
paragraph (c) of this clause shall be
submitted through the DOE Recycling
Coordinator.

(c) The Contractor shall prepare and
submit reports, at the end of the Federal
fiscal year, on matters related to the
acquisition of items designated in EPA’s
Comprehensive Procurement Guidelines that
Federal agencies and their Contractors are to
procure with recovered/recycled content.

(d) If the Contractor subcontracts a
significant portion of the operation of the
Government facility which includes the
acquisition of items designated in EPA’s
Comprehensive Procurement Guidelines, the
subcontract shall contain a clause
substantially the same as this clause. The
EPA Comprehensive Procurement Guidelines
identify products which Federal agencies and
their Contractors are to procure with recycled
content pursuant to 40 CFR 247. Examples of
such a subcontract would be operation of the
facility supply function, construction or

remodeling at the facility, or maintenance of
the facility motor vehicle fleet. In situations
in which the facility management contractor
can reasonably determine the amount of
products with recovered/recycled content to
be acquired under the subcontract, the
facility management contractor is not
required to flow down the reporting
requirement of this clause. Instead, the
facility management contractor may include
such quantities in its own report and include
an agreement in the subcontract that such
products will be acquired with recovered/
recycled content and that the subcontractor
will advise if it is unable to procure such
products with recovered/recycled content
because the product is not available:

(i) Competitively within a reasonable time;

(ii) At a reasonable price; or,

(iii) Within the performance requirements.

If reports are required of the subcontractor,
such reports shall be submitted to the facility
management contractor. The reports may be
submitted at the conclusion of the
subcontract term provided that the
subcontract delivery term is not multi-year in
nature. If the delivery term is multi-year, the
subcontractor shall report its
accomplishments for each Federal fiscal year
in a manner and at a time or times acceptable
to both parties

(e) When this clause is used in a
subcontract, the word “Contractor” will be
understood to mean “‘subcontractor” and the
term “DOE Recycling Coordinator” will be
understood to mean ““Contractor Recycling
Coordinator.”

[FR Doc. 03-2911 Filed 2-6-03; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. NHTSA—-98-4662]
RIN 2127-AJ02

Federal Motor Vehicle Safety

Standards, School Bus Body Joint
Strength; Correction

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Correcting amendment.

SUMMARY: In the Federal Register of
December 13, 2001, NHTSA published a
document in response to petitions for
reconsideration that amended Federal
Motor Vehicle Safety Standard No. 221,
School Bus Body Joint Strength. There
was a typographical error in S6.1.2. This
document corrects the error.

DATES: Effective on January 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Dorothy Nakama, Office of the Chief
Counsel, at (202) 366—2992. Her FAX
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number is: (202) 366—3820. Her address
is: National Highway Traffic Safety
Administration, 400 Seventh Street, SW,
Washington, DC 20590.

SUPPLEMENTARY INFORMATION: NHTSA
published a document in the Federal
Register of December 13, 2001, (66 FR
64358) (FR Doc. 01-34096) amending
Federal Motor Vehicle Safety Standard
No. 221, School bus body joint strength,
49 CFR 571.221. As published, 6.1.2 of
the standard stated: “If a joint is less
than 305 mm long, cut a test specimen
with enough of the adjacent material to
permit it to be held in the tension
testing machine specified in S6.3.” This
document corrects ‘“305 mm” to read
“203 mm.”

Need for correction—As published,
the final rule contains an error which

may prove to be misleading and needs
to be clarified.

List of Subjects in 49 CFR Part 571

Motor vehicle safety, Reporting and
recordkeeping requirements, Tires.

Accordingly, 49 CFR Part 571 is
corrected by making the following
correcting amendment:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for Part 571
continues to read as follows:
Authority: 49 U.S.C. 322, 30111, 30115,

30117, and 30166; delegations of authority at
49 CFR 1.50.

2. Section 571.221 is corrected by
revising S6.1.2 to read as follows:

§571.221 Standard No. 221, School Bus
Body Joint Strength

* * * * *

S6.1.2 If a joint is less than 203 mm
long, cut a test specimen with enough
of the adjacent material to permit it to
be held in the tension testing machine
specified in S6.3.

* * * * *

Issued on: January 30, 2003.
Stephen R. Kratzke,
Associate Administrator for Rulemaking.
[FR Doc. 03—-2702 Filed 2—6-03; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 001005281-0369-02; |.D.
020303C]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS closes the commercial
run-around gillnet fishery for king
mackerel in the exclusive economic
zone (EEZ) in the southern Florida west
coast subzone. This closure is necessary
to protect the Gulf king mackerel
resource.

DATES: The closure is effective 6 a.m.,
local time, February 4, 2003, through 6
a.m., January 20, 2004.

FOR FURTHER INFORMATION CONTACT:
Mark Godcharles, telephone:727-570-
5305, fax:727-570-5583, e-mail:
Mark.Godcharles@noaa.gov.

SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, dolphin, and, in the
Gulf of Mexico only, bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, on April 30, 2001 (66
FR 17368, March 30, 2001) NMFS
implemented a commercial quota of
2.25 million 1b (1.02 million kg) for the
eastern zone (Florida) of the Gulf
migratory group of king mackerel. That
quota is further divided into separate
quotas for the Florida east coast subzone
and the northern and southern Florida
west coast subzones. On April 27, 2000,
NMFS implemented the final rule (65
FR 16336, March 28, 2000) that divided
the Florida west coast subzone of the
eastern zone into northern and southern

subzones, and established their separate
quotas. The quota implemented for the
southern Florida west coast subzone is
1,040,625 lb (472,020 kg). That quota is
further divided into two equal quotas of
520,312 1b (236,010 kg) for vessels in
each of two groups fishing with run-
around gillnets and hook-and-line gear
(50 CFR 622.42(c)(1)(i)(A)(2)({)).

Under 50 CFR 622.43(a)(3), NMFS is
required to close any segment of the
king mackerel commercial fishery when
its quota has been reached, or is
projected to be reached, by filing a
notification at the Office of the Federal
Register. NMFS has determined that the
commercial quota of 520,312 1b (236,010
kg) for Gulf group king mackerel for
vessels using run-around gillnet gear in
the southern Florida west coast subzone
was reached on February 3, 2003.
Accordingly, the commercial fishery for
king mackerel for such vessels in the
southern Florida west coast subzone is
closed at 6 a.m., local time, February 4,
2003, through 6 a.m., January 20, 2004,
the beginning of the next fishing season,
i.e., the day after the 2004 Martin Luther
King Jr. Federal holiday.

The Florida west coast subzone is that
part of the eastern zone south and west
of 25°20.4’ N. lat. (a line directly east
from the Miami-Dade County, FL
boundary). The Florida west coast
subzone is further divided into northern
and southern subzones. The southern
subzone is that part of the Florida west
coast subzone that, from November 1
through March 31, extends south and
west from 25°20.4’ N. lat. to 26°19.8” N.
lat. (a line directly west from the Lee/
Collier County, FL boundary), i.e., the
area off Collier and Monroe Counties.
From April 1 through October 31, the
southern subzone is that part of the
Florida west coast subzone that is
between 26°19.8” N. lat. and 25°48” N.
lat.(a line directly west from the
Monroe/Collier County, FL boundary),
i.e., the area off Collier County.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
finds that the need to immediately
implement this action to close the
fishery constitutes good cause to waive
the requirement to provide prior notice
and opportunity for public comment
pursuant to the authority set forth in 5
U.S.C. 553(b)(3)(B), as such procedures
would be unnecessary and contrary to
the public interest. Similarly, there is a
need to implement these measures in a
timely fashion to prevent an overrun of
the commercial quota of Gulf group king
mackerel, given the capacity of the
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fishing fleet to harvest the quota delayed for 30 days. Accordingly, under Dated:February 3, 2003.

quickly. Any delay in implementing this 5 U.S.C. 553(d), a delay in the effective =~ Richard W. Surdi,

action would be impractical and date is waived. Acting Director, Office Of Sustainable
contradictory to the Magnuson-Stevens This action is taken under 50 CFR Fisheries, National Marine Fisheries Service.
Act, the FMP, and the public interest. 622.43(a) and is exempt from review [FR Doc. 03—2990 Filed 2—-3-03; 4:55 pm]
NMEFS finds for good cause that the under Executive Order 12866. BILLING CODE 3510-22-S

implementation of this action cannot be Authority: Authority:16 U.S.C. 1801 et seq.
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 02-058-1]

RIN 0579-AB49

Flag Smut Import Prohibitions on
Wheat and Related Products

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Advance notice of proposed
rulemaking and request for comments.

SUMMARY: We are soliciting public
comment on whether and how we
should amend the regulations regarding
the importation of wheat and related
items. Under these regulations,
importation of wheat and related items
from a number of countries and
localities is currently prohibited to
prevent the introduction of foreign
strains of flag smut into the United
States. We are considering easing
restrictions on the importation of wheat
and related articles from these countries
and localities based on a recent risk
assessment. After evaluating public
comment on the issues presented in this
document, we will determine whether
to propose changes to our regulations.

DATES: We will consider all comments
that we receive on or before April 8,
2003.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02-058-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02—058—1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached

files. Please include your name and
address in your message and ‘“Docket
No. 02—058-1"" on the subject line.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/webrepor.
FOR FURTHER INFORMATION CONTACT: Mr.
Wayne Burnett, Senior Import
Specialist, PPQ, APHIS, 4700 River
Road Unit 140, Riverdale, MD 20737-
1236; (301) 734—6799.

SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Wheat
Diseases” (7 CFR 319.59 through
319.59-2, referred to below as the
regulations) prohibit the importation of
wheat and related items into the United
States from certain parts of the world to
prevent the introduction of foreign
strains of flag smut and Karnal bunt.
This advance notice of proposed
rulemaking concerns only the
prohibitions on flag smut. Flag smut is
a plant disease caused by a highly
infective fungus, Urocystis agropyri,
which attacks wheat and substantially
reduces its yield.

Flag smut was first described in 1868
in Australian wheat fields. Affected
plants within the growing crop are often
severely stunted and produce excessive
numbers of tillers. Unlike other bunts
and smuts of wheat, flag smut does not
affect the quality of harvested grain for
feed or flour. Flag smut of wheat was
first discovered in the United States in
1919, and a quarantine on wheat from
countries having flag smut was put in
effect. Until the 1930’s, flag smut was a
significant disease of wheat in the
United States, but has recently been
found only on wheat in the Pacific
Northwest when seed is sown in late
August and early September at depths of
more than 2 inches.

To address the risk presented by
foreign strains of flag smut, the
regulations prohibit the importation,
except by the United States Department
of Agriculture under a departmental
permit, of certain articles from specified
countries and localities. Specifically,
the regulations prohibit the importation
of the following articles of Triticum spp.
(wheat) or Aegilops spp. (barb goatgrass,
goatgrass):

* Seeds;

¢ Plants;

e Straw (other than straw, with or
without heads, that has been processed
or manufactured for use indoors, such
as for decorative purposes or for use as
toys);

¢ Chaff; and

» Products of the milling process (i.e.,
bran, shorts, thistle sharps, and
pollards) other than flour.

The regulations also prohibit the
importation of seeds of Melilotus indica
(annual yellow sweetclover) and seeds
of any other field crops that have been
separated from wheat during the
screening process.

The countries and localities from
which the importation of those articles
is prohibited are listed in § 319.59—
2(a)(2) of the regulations. The listed
countries and localities are:
Afghanistan, Algeria, Armenia,
Australia, Azerbaijan, Bangladesh,
Belarus, Bulgaria, Chile, China, Cyprus,
Egypt, Estonia, Falkland Islands,
Georgia, Greece, Guatemala, Hungary,
India, Iran, Iraq, Israel, Italy, Japan,
Kazakhstan, Kyrgyzstan, Latvia, Libya,
Lithuania, Moldova, Morocco, Nepal,
North Korea, Oman, Pakistan, Portugal,
Romania, Russia, Spain, Tajikistan,
Tanzania, Tunisia, Turkey,
Turkmenistan, South Africa, South
Korea, Ukraine, Uzbekistan, and
Venezuela.

We recently evaluated the need for
continuing the prohibitions to protect
against foreign strains of flag smut. We
are considering removing these
prohibitions because a risk assessment
we have prepared regarding flag smut
indicates: (1) Flag smut exists in the
United States in only two counties in
the Pacific Northwest; (2) there is no
evidence that foreign strains of flag smut
differ genetically from strains present in
the United States or that they pose more
risk than domestic strains to wheat
production in the United States; (3) we
do not currently regulate the interstate
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movement of domestic commodities
from areas in the United States where
flag smut exists; (4) because of
temperature and moisture needs of the
pathogen, flag smut occurs in the United
States only in the Pacific Northwest and
only when seed is sown under certain
conditions; and (5) effective production
strategies exist that minimize the effects
of this disease on wheat. The pest risk
assessment is available on the Internet
at http://www.aphis.usda.gov/ppq/pra,
or a copy may be requested by
contacting the person listed under FOR
FURTHER INFORMATION CONTACT.

Under these circumstances, it does
not appear that U.S. wheat would be at
risk from foreign strains of flag smut if
we remove the current prohibitions.
Also, we believe that we are obligated
to remove the prohibitions under the
World Trade Organization Agreement
on Sanitary and Phytosanitary Measures
and the International Plant Protection
Convention. These agreements require
our import regulations concerning a
specified plant or plant pest to be no
more stringent than our domestic
regulations concerning the same plant
or plant pest. These agreements also
require us to impose the least restrictive
requirements consistent with our
appropriate level of protection.

However, simply removing the
prohibitions related to flag smut could
present a plant pest risk. The flag smut
regulations have for many years
prohibited the importation of wheat and
related products from the countries and
localities listed in § 319.59-2(a)(2). As
the prohibitions were put into place
prior to our adoption of the pest risk
analysis process, no risk assessment has
been prepared to determine whether
other plant pests associated with wheat
and other products covered by the flag
smut regulations are present in those
countries and localities.

We are weighing whether to continue
prohibitions on wheat and related
products from these countries, even if
we remove the prohibitions related to
flag smut, until a risk assessment can be
completed that would evaluate the risk
of those products introducing other
plant pests. Also, we are weighing
whether a similar risk assessment
should be done relative to imports of
wheat and related products from
countries that are not currently covered
by the flag smut regulations and that
already ship wheat and related products
to the United States. Although pest
interception data has not indicated a
problem with those imports, no risk
assessment has been done to evaluate
the risk of those products introducing
other plant pests. Major exporters of

wheat to the United States include
Canada and Mexico.

We invite comments on these issues.
In particular, we are soliciting
comments that address the following
questions:

1. Should we remove the current
prohibitions related to foreign strains of
flag smut?

2. If we remove the prohibitions
related to flag smut, are any lesser
restrictions or safeguards necessary? If
so, why, and what restrictions or
safeguards would be appropriate?

3. If we remove the prohibitions
related to flag smut, should we continue
to prohibit the importation of wheat and
related products from countries and
localities currently covered by the flag
smut regulations until a risk assessment
can be completed that would evaluate
the risk of those products introducing
other plant pests?

4. If we require a risk assessment
before allowing wheat and related
products to be imported from countries
now covered by the flag smut
regulations, should we also require a
risk assessment for wheat and related
products from countries that are not
currently covered by the flag smut
regulations and that already ship wheat
and related products to the United
States?

5. What would be the effects of any
of these options on:

a. U.S. wheat producers;

b. U.S. consumers of wheat products;
and

c. Other interested parties in the
United States, such as grain storage
facilities, grain haulers, feed and flour
millers, and seed companies?

We welcome comments on these
questions and encourage the submission
of new options or suggestions.

This action has been determined to be
significant for the purposes of Executive
Order 12866 and, therefore, has been
reviewed by the Office of Management
and Budget.

Authority: 7 U.S.C. 166, 450, 7711-7714,
7718, 7731, 7732, and 7751-7754; 21 U.S.C.
136 and 136a; 7 CFR 2.22, 2.80, and 371.3.

Done in Washington, DG, this 3rd day of
February 2003.
Bill Hawks,

Under Secretary for Marketing and Regulatory
Programs.

[FR Doc. 03-3057 Filed 2—6-03; 8:45 am)]
BILLING CODE 3410-34-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Parts 3,5, 6,7, 9, 28, and 34

[Docket No. 03-02]

RIN 1557-AB97

Rules, Policies, and Procedures for

Corporate Activities; Bank Activities

and Operations; Real Estate Lending
and Appraisals

AGENCY: Office of the Comptroller of the
Currency, Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) proposes to
amend several of its regulations to
update and clarify them in various
respects. Proposed revisions to parts 5
and 7 would implement new authority
provided to national banks by sections
1204, 1205, and 1206 of the American
Homeownership and Economic
Opportunity Act of 2000 (AHEOA).
Section 1204 permits national banks to
reorganize directly to be controlled by a
holding company. Section 1205
increases the maximum term of service
for national bank directors, permits the
OCC to adopt regulations allowing for
staggered terms for directors, and
permits national banks to apply for
permission to have more than 25
directors. Section 1206 permits national
banks to merge with one or more of their
nonbank affiliates, subject to OCC
approval. In order to clarify issues that
have arisen in connection with the
scope of the OCC’s visitorial powers, the
proposal would revise part 7. The
proposal contains other amendments to
parts 5, 7, 9, and 34 as well as several
technical corrections.

DATES: Comments must be received by
April 8, 2003.

ADDRESSES: Please direct your
comments to: Office of the Comptroller
of the Currency, 250 E Street, SW.,
Public Information Room, Mailstop 1-5,
Washington, DC 20219, Attention:
Docket No. 03—02; fax number (202)
874-4448; or Internet address:
regs.comments@occ.treas.gov. Due to
delays in the delivery of paper mail in
the Washington area, we encourage the
submission of comments by fax or e-
mail whenever possible. Comments may
be inspected and photocopied at the
OCC’s Public Reference Room, 250 E
Street, SW., Washington, DC. You can
make an appointment to inspect
comments by calling (202) 874-5043.
FOR FURTHER INFORMATION CONTACT: For
questions concerning proposed 5.20,
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contact Richard Cleva, Senior Counsel,
Bank Activities and Structure Division,
(202) 874-5300; or Andra Shuster,
Counsel, Legislative and Regulatory
Activities Division, (202) 874-5090. For
questions concerning proposed 12 CFR
5.32, contact Robert Norris, Senior
Licensing Analyst, Licensing Policy and
Systems Division, (202) 874-5060; or
Lee Walzer, Counsel, Legislative and
Regulatory Activities Division, (202)
874-5090. For questions concerning
proposed 12 CFR 5.33, contact Crystal
Maddox, Senior Licensing Analyst,
Licensing Policy and Systems Division,
(202) 874-5060; Richard Cleva, Senior
Counsel, Bank Activities and Structure
Division, (202) 874-5300; or Andra
Shuster, Counsel, Legislative and
Regulatory Activities Division, (202)
874-5090. For questions concerning
proposed 12 CFR 7.2024, contact Lee
Walzer, Counsel, Legislative and
Regulatory Activities Division, (202)
874-5090. For questions concerning
proposed 12 CFR 7.4000, contact Mark
Tenhundfeld, Assistant Director, or
Andra Shuster, Counsel, Legislative and
Regulatory Activities Division, (202)
874-5090. For questions concerning
proposed 12 CFR 34.3, contact Mark
Tenhundfeld, Assistant Director, or
Andra Shuster, Counsel, Legislative and
Regulatory Activities Division, (202)
874-5090. For questions concerning 12
CFR 9.18, contact Beth Kirby, Special
Counsel, Securities and Corporate
Practices Division, (202) 874-5210.

SUPPLEMENTARY INFORMATION:

I. Introduction

This notice of proposed rulemaking
invites comment on changes to our
regulations that fall into the following
categories:

» Changes to our rules that
implement the AHEOA (discussed in
Section II of the SUPPLEMENTARY
INFORMATION);

¢ Clarifications to our visitorial
powers regulations (Section III);

¢ Amendments to part 5 concerning
limited-purpose banks, factors to be
considered in business combinations,
and operating subsidiary activities
eligible for after-the-fact notice
requirements; to part 7 concerning
national banks’ ability to provide tax
advice; to part 9 concerning the
valuation of collective investment
funds; and to part 34 to update
regulatory text to conform to a statutory
change (Section IV); and

* Various technical changes to correct
citations or footnote numbering (Section
V).

II. Amendments Implementing the
AHEOA

A. Background

The National Bank Consolidation and
Merger Act (12 U.S.C. 215 et seq.)
(Merger Act) permits consolidations and
mergers involving national banks.
Pursuant to 12 U.S.C. 215 and 215a,
national banks or state banks ! may,
with OCC approval, merge or
consolidate with a national bank located
in the same state, resulting in a national
bank. National banks also may merge or
consolidate with Federal thrifts under
12 U.S.C. 215¢, resulting in either a
national bank or Federal thrift. Pursuant
to 12 U.S.C. 215a—1, an insured national
bank may merge or consolidate with an
insured bank located in a different state.

Prior to the enactment of the AHEOA
on December 27, 2000,2 the Merger Act
did not address mergers or
consolidations involving a national
bank and its nonbank affiliates.
However, section 1206 3 of the AHEOA
amended the Merger Act to permit
national banks to merge with one or
more of their nonbank affiliates with the
approval of the OCC (Section 1206
Merger).

Other provisions of the AHEOA
liberalize statutory reorganization and
corporate governance requirements for
national banks. Section 1204 4 amends
the Merger Act to expedite the
procedures that a national bank may use
when it reorganizes to become a
subsidiary of a holding company.
Section 1205 5 of the AHEOA liberalizes
the requirements governing the number
and length of service of national bank
directors.

This rulemaking contains proposed
amendments to parts 5 and 7 to
implement these changes made by the
AHEOA.

B. Description of the Proposal

1. Reorganization Into a Holding
Company Subsidiary—Proposed § 5.32
(New)

Pursuant to section 1204, a national
bank, with the OCC’s approval and the
affirmative vote of shareholders holding
at least two-thirds of the bank’s

1The term “‘state bank” is defined to include
state-chartered banks, banking associations, trust
companies, savings banks (other than mutual
savings banks), and other banking institutions
engaged in the business of receiving deposits. 12
U.S.C. 215b. This section also contains other
definitions.

2Pub. L. 106-569, 114 Stat. 2944.

3Pub. L. 106-569, sec. 1206, 114 Stat. 2944, 3034
(codified at 12 U.S.C. 215a-3).

4Pub. L. 106-569, sec. 1204, 114 Stat. 2944, 3033
(codified at 12 U.S.C. 215a-2).

5Pub. L. 106-569, sec. 1205, 114 Stat. 2944,
3033-3034 (amending 12 U.S.C. 71 and 71a).

outstanding capital stock, may
reorganize to become a subsidiary of a
bank holding company or a company
that will become a bank holding
company through the reorganization.

The proposal implements this
provision in proposed new §5.32.
Paragraph (a) states the authority for
engaging in section 1204 transactions.
Paragraph (b) repeats the scope of the
statute and provides that § 5.32 applies
to a reorganization of a national bank
into a subsidiary of a bank holding
company or of a company that will
become a bank holding company
through the reorganization.

Pursuant to proposed §5.32(c), a
national bank must submit an
application to, and obtain approval
from, the OCC prior to participating in
a reorganization under paragraph (b).

In accordance with proposed
§5.32(d)(1), the application will be
deemed approved by the OCC as of the
30th day after the OCC receives it,
unless the OCC otherwise notifies the
applicant national bank. Approval of
applications under § 5.32 is subject to
the condition that the bank give the
OCC 60 days’ prior notice of any
material change in its business plan or
any material change from the proposed
changes described in the bank’s plan of
reorganization. Paragraph (d)(2) of
proposed § 5.32 implements the
statutory requirements that apply to the
content of the reorganization plan. The
plan must: (1) Specify how the
reorganization is to be carried out; (2) be
approved by a majority of the national
bank’s board of directors; (3) specify the
amount and type of consideration that
the bank holding company will provide
for the stock of the bank, the date on
which the shareholders’ rights to
participate in the exchange are to be
determined, and the procedure for
carrying out the exchange; (4) be
submitted to the shareholders of the
reorganizing bank at a meeting called in
accordance with the procedures
outlined in section 3 of the Merger Act; 6
and (5) where applicable, describe any
changes to the bank’s business plan
resulting from the reorganization.
Consistent with section 3 of the Merger
Act, the proposal also requires that at
least two-thirds of the bank’s
shareholders approve a reorganization.
Paragraph (d)(3) of proposed §5.32

6 Section 3 of the Merger Act, 12 U.S.C.
215a(a)(2), provides generally that a shareholders’
meeting will be called by the bank’s directors after
publishing notice of the time, place, and object of
the meeting for four consecutive weeks in a
newspaper of general circulation where the bank is
located and after sending notice to each shareholder
of record by certified or registered mail at least 10
days prior to the meeting.
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provides that the OCC will review the
financial and managerial resources and
future prospects of the national bank
when considering a section 1204
reorganization.

Proposed § 5.32(e) provides
dissenters’ rights protections for section
1204 reorganizations. As provided in
the Merger Act, this subsection permits
any shareholder who has voted against
the reorganization at a meeting or given
notice in writing at or prior to the
meeting to receive the value of his or
her shares by providing a written
request to the bank within 30 days after
the consummation of the reorganization.

Section 5.32(f) of the proposal states
that §5.32 does not affect the
applicability of the Bank Holding
Company Act of 1956 (BHCA) to a
transaction covered under § 5.32(b);
applicants must indicate in their § 5.32
applications the status of any BHCA
application they are required to file with
the Board of Governors of the Federal
Reserve System.

The OCC’s approval of a §5.32
application will expire if a national
bank has not completed the
reorganization within one year of the
date of such approval. This is stated in
proposed paragraph (g) of §5.32.

Finally, proposed paragraph (h)(1)
states that applicants shall inform
shareholders of all material aspects of a
reorganization and comply with
applicable requirements in the Federal
securities laws and the OCC’s securities
regulations in 12 CFR part 11. Proposed
paragraph (h)(2) states that applicants
that are not subject to registration
requirements under the Securities
Exchange Act of 1934 shall submit
proxy materials or information
statements used in connection with a
reorganization to the appropriate OCC
district office no later than when such
materials are sent to shareholders.

2. Section 1206 Mergers—Proposed
§5.33 (Revised)

Section 1206 of the AHEOA provides
new authority for a national bank to
merge with one or more of its nonbank
affiliates, subject to the OCC’s approval.
Current §5.33 sets forth application and
notice procedures for national banks
entering into business combinations,
such as mergers and consolidations with
other national banks or state-chartered
banks, as well as OCC review and
approval standards for such
transactions. The proposal amends
§5.33 to include Section 1206 Mergers
within its scope.

The proposal adds new application
and prior OCC approval requirements
for Section 1206 Mergers at the end of
redesignated §5.33(c). These

requirements are similar to those for
mergers of a national bank or state bank
into a national bank under 12 U.S.C.
215a.

A number of new definitions are
added to §5.33(d) in order to implement
section 1206. Current §5.33(d) defines
only the terms ““business combination,”
“business reorganization,” “home
state,” and “interim bank.”” The
proposal amends the definition of
“business combination” to include
Section 1206 Mergers, but leaves the
definitions of the other three terms
unchanged.

Proposed §5.33(d)(1) adds a
definition of “bank” and defines it as
any national bank or state bank. This
definition is added because the term is
used in the definition for “nonbank
affiliate.”

Proposed §5.33(d)(4) defines the term
“company’ to mean a corporation,
limited liability company, partnership,
business trust, association, or similar
organization. This term is proposed to
be added because it is used in the
definition of “nonbank affiliate” and
“control.”

Proposed §5.33(d)(5) defines
“control,” which is used in the
definition of “nonbank affiliate.” Under
the proposal, for business combinations
under §§5.33(g)(4) and (5), a company
or shareholder will be deemed to
control another company if (1) the
company or shareholder, directly or
indirectly, or acting through one or
more other persons owns, controls, or
has power to vote 25 per cent or more
of any class of voting securities of the
other company, or (2) the company or
shareholder controls in any manner the
election of a majority of the directors or
trustees of the other company.

Because section 1206 provides merger
authority for entities previously not
included within the scope of §5.33, the
proposal adds the definition of
“nonbank affiliate” to describe the
entities that are covered by section
1206. Proposed § 5.33(d)(8) defines
“nonbank affiliate” of a national bank as
any company that controls, is controlled
by, or is under common control with the
national bank. However, banks and
Federal savings associations are not
included as “affiliates” because mergers
with such entities are governed by
statutes other than section 1206.
Nonbank subsidiaries are considered to
be nonbank affiliates for purposes of
§5.33.

Section 5.33(e)(3)(ii) currently
requires that, if as a result of a business
combination, a national bank obtains
control of a new subsidiary, the bank
must provide the same information
regarding the new subsidiary’s activities

that would be required if the applicant
were establishing a new subsidiary
under either 12 CFR 5.34 (which
addresses operating subsidiaries) or 12
CFR 5.39 (which addresses financial
subsidiaries). The current rule contains
an exception if the subsidiary was a
subsidiary of a national bank. The
proposal modifies this provision to take
into account the fact that the bank may
now merge with a nonbank affiliate that
has a subsidiary.

Section 5.33(f) sets forth exceptions to
the rules that generally govern the
OCC’s application procedures, such as
requirements for the publication of
notice or for hearings. Pursuant to
§5.33(f)(1), a national bank applicant
that is subject to specific statutory
notice requirements for business
combinations is not subject to §§ 5.8(a),
(b), or (c), which require, and prescribe
the timing and contents of, public
notice. Instead, a national bank
applicant must follow the notice
requirements in the applicable statute.

A national bank applicant in a Section
1206 Merger resulting in a national
bank would be required to follow the
notice requirements of 12 U.S.C. 215a.
A national bank applicant in a Section
1206 Merger resulting in a nonbank
affiliate would be require