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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 46
[Docket No. FV02-369]
RIN 0581-AC21

Perishable Agricultural Commodities
Act (PACA): Amending Regulations To
Extend PACA Coverage to Fresh and
Frozen Fruits and Vegetables That Are
Coated or Battered

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) is amending the
regulations under the Perishable
Agricultural Commodities Act (PACA or
Act) to extend PACA coverage to
include fresh and frozen fruits and
vegetables that are coated or battered.
EFFECTIVE DATE: June 2, 2003.
FOR FURTHER INFORMATION CONTACT:
James R. Frazier, Chief, PACA Branch,
Fruit and Vegetable Programs, AMS,
USDA, 1400 Independence Avenue,
SW., Room 2095-So. Bldg., Washington,
DC 20250, Phone (202) 720-2272.
SUPPLEMENTARY INFORMATION: This
regulation is issued under authority of
section 15 of the PACA (7 U.S.C. 4990).
The Perishable Agricultural
Commodities Act (PACA or Act)
establishes a code of fair trade practices
covering the marketing of fresh and
frozen fruits and vegetables in interstate
and foreign commerce. The PACA
protects growers, shippers, distributors,
and retailers dealing in those
commodities by prohibiting unfair and
fraudulent trade practices. In this way,
the law fosters an efficient nationwide
distribution system for fresh and frozen
fruits and vegetables, benefiting the
whole marketing chain from farmer to
consumer. USDA’s Agricultural

Marketing Service (AMS) administers
and enforces the PACA.

The PACA also imposes a statutory
trust for the benefit of unpaid sellers or
suppliers on all perishable agricultural
commodities received by a commission
merchant, dealer, or broker and all
inventories of food or other products
derived from the sale of such
commodities or products. Sellers who
preserve their trust rights are entitled to
payment ahead of other creditors, from
trust assets, of money owed on past due
accounts.

In January 2000, a large food service
distributor in the United States with
annual net sales of approximately $8.9
million filed for Chapter 11 bankruptcy
protection. The company, which listed
over $30 million in produce debt,
settled all PACA trust claims except five
that involved over $11 million in coated
and battered potato products. The firm
contended that the coated and battered
potatoes were not covered under the
PACA trust provisions [7 U.S.C.
499¢e(c)]. As a result of the disputed
bankruptcy claims, the Frozen Potato
Products Institute (FPPI), a national
trade association whose members are
frozen potato processors accounting for
95 percent of all frozen potato products
in the United States, in June 2000, asked
AMS for a written advisory opinion to
clarify whether or not coated or battered
potato products are covered under the
PACA.

The majority of FPPI’s members coat
or batter their potato products to
preserve their color and crispness while
under heat lamps after cooking. The
operation involves dipping potato strips
into a mixture of water and natural
vegetable starch (e.g., potato or rice).
Subsequently, a crisping agent such as
dextrin and/or a chemical leavening
agent are added to the product. The
product is then air blown to remove all
but a thin layer of coating, oil-blanched,
and then finally frozen.

Coated or battered products are in
great demand by fast food restaurants
and consumers because the operation
preserves the color and crispness of
potatoes held under heat lamps, a
common practice in fast food
restaurants, although it does not alter
the taste or texture of the product.
Frozen potato processors have seen
dramatic growth in the market for
coated potatoes since the technology
was first introduced in the early 1990’s,

and FPPI states that it expects that trend
to continue. The food service distributor
that filed for bankruptcy protection
supplied approximately 36,000
restaurants throughout the United
States.

According to FPPI, 8.2 billion pounds
of frozen potato products were
produced in the United States from
April 1999 to April 2000. Out of that
total, approximately 26 percent were
coated or battered, accounting for 2.1
billion pounds of potato products with
a market value exceeding $800 million.

In its response to FPPI, dated August
16, 2000, AMS concluded that coating
or battering does not alter the essential
character of the potato products because
the operation leaves them virtually
indistinguishable in appearance and
texture from those that have not been
coated or battered. The operation, AMS
stated, is directly analogous to those
described in 7 CFR 46.2(u) that may be
performed on a perishable agricultural
commodity without changing the
commodity into a food of a different
kind or character. In addition, the use of
starches in the operation likely has less
of an impact on the texture or essential
character of the potato than other
processes already expressly accepted in
7 CFR 46.2(u), such as chopping, oil
blanching, and adding sugar or other
sweetening agents.

Althoug%l the PACA regulations
previously did not specify that coated
and battered perishable agricultural
commodities were covered under the
PACA, it has always been AMS’ policy
to recognize that the PACA covered
such commodities since the coating or
battering operation had no impact on
the texture or essential character of the
end product. The regulatory amendment
herein codifies USDA’s policy by
amending the current PACA regulations’
definition of “fresh fruits and fresh
vegetables” [7 CFR 42(u)] to expressly
extend PACA coverage to perishable
agricultural commodities that have been
coated or battered.

Comments

A proposed rule to amend the PACA
regulations was published in the
Federal Register on December 16, 2002
(67 FR 77002). The proposal sought to
amend Title 7, part 46, to expressly
extend PACA coverage to perishable
agricultural commodities that have been
coated or battered. Before the comment
period ended on January 15, 2003, we
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received timely comments from Curt
Maberry of Curt Maberry Farm, Inc.,
Lynden, Washington; and Frozen Potato
Products Institute (FPPI), McLean,
Virginia.

Mr. Maberry and FPPI strongly
support AMS’ proposal to extend the
coverage of the PACA to include fresh
and frozen fruits and vegetables that are
coated or battered.

In his favorable comment, Mr.
Maberry stated that he unequivocally
recommends expanding the coverage of
the PACA given that markets are ever-
evolving, and AMS’ proposal to allow
fresh and frozen fruits to be coated or
battered and still remain covered under
the PACA is the correct and proper
thing to do. Mr. Maberry applauded
AMS for progressively taking care of the
farmer.

FPPI fully supports the proposed
changes, which grants the request made
by FPPI in its petition seeking precisely
that AMS codify its existing agency
policy that the coating or battering of
fruits and vegetables are not processes
that are considered to change a
perishable agricultural commodity into
a food of a different kind or character.
In its comment, FPPI requested that
AMS include in the preamble to the
final rule a statement that it is amending
the list of processes in the regulations to
codify AMS’ historical opinion that
coated or battered frozen potato
products are perishable agricultural
commodities.

AMS received no comments opposing
the proposed regulation, and therefore is
making no changes to the final rule.

Executive Orders 12866 and 12988

This final rule, issued under the
Perishable Agricultural Commodities
Act (7 U.S.C. 499 et seq.), has been
determined to be not significant for the
purposes of Executive Order 12866, and
therefore, has not been reviewed by the
Office of Management and Budget
(OMB).

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform, and is not intended to
have retroactive effect. This final rule
will not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures that must be exhausted prior
to any judicial challenge to the
provisions of this rule.

Effects on Small Businesses

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), AMS has considered

the economic impact of this final rule
on small entities. The purpose of the

RFA is to fit regulatory actions to the
scale of businesses subject to such
actions in order that small businesses
will not be unduly or disproportionately
burdened. Small agricultural service
firms have been defined by the Small
Business Administration (SBA) (13 CFR
121.601) as those whose annual receipts
are less than $5,000,000. There are
approximately 15,700 firms licensed
under the PACA, many of which could
be classified as small entities.

AMS recognizes that frozen potato
products represent the largest single
frozen commodity in the United States.
PACA coverage of such commodities
will affect countless growers, shippers,
processors, and distributors who deal in
the commodities, most of which are
small businesses. To exclude over 26
percent of frozen potato products from
coverage of the PACA, however, is
inconsistent with the intent of Congress
in enacting the PACA to protect
producers and dealers of fresh and
frozen fruits and vegetables.

This final rule is being issued in
response to the frozen food industry’s
request that AMS codify its opinion that
the coating or battering of fruits and
vegetables is an operation that does not
change a perishable agricultural
commodity into a food of a different
kind or character. Producers and
distributors of coated and battered
produce will benefit since they will
have the same rights as those afforded
other processors and suppliers whose
products may be indistinguishable in
appearance or texture, but not coated or
battered. AMS believes that this final
rule will help reduce litigation time and
expenses for small produce businesses
that seek to enforce their trust rights in
federal district courts.

Given the preceding discussion, AMS
has determined that the provisions of
this final rule will not have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implement the Paperwork Reduction
Act of 1995 (Pub. L. 104-13), the
information collection and
recordkeeping requirements that are
covered by this final rule were approved
under OMB number 0581-0031 on
September 30, 2001, and expire on
September 30, 2004.

List of Subjects in 7 CFR Part 46

Agricultural commodities, Brokers,
Penalties, Reporting and recordkeeping
requirements.

= For the reasons set forth in the pre-
amble, 7 CFR part 46 is amended as fol-
lows:

PART 46—[AMENDED]

» 1. The authority citation for part 46
continues to read as follows:

Authority: Sec. 15, 46 Stat. 537; 7 U.S.C.
4990

» 2.In §46.2, paragraph (u) is revised to
read as follows:

§46.2 Definitions.

* * * * *

(u) Fresh fruits and fresh vegetables
include all produce in fresh form
generally considered as perishable fruits
and vegetables, whether or not packed
in ice or held in common or cold
storage, but does not include those
perishable fruits and vegetables which
have been manufactured into articles of
food of a different kind or character. The
effects of the following operations shall
not be considered as changing a
commodity into a food of a different
kind or character: Water, steam, or oil
blanching, battering, coating, chopping,
color adding, curing, cutting, dicing,
drying for the removal of surface
moisture; fumigating, gassing, heating
for insect control, ripening and coloring;
removal of seed, pits, stems, calyx,
husk, pods rind, skin, peel, et cetera;
polishing, precooling, refrigerating,
shredding, slicing, trimming, washing
with or without chemicals; waxing,
adding of sugar or other sweetening
agents; adding ascorbic acid or other
agents to retard oxidation; mixing of
several kinds of sliced, chopped, or
diced fruit or vegetables for packaging
in any type of containers; or comparable

methods of preparation.
* * * * *

Dated: April 28, 2003.
A.J. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03—10819 Filed 5—-1-03; 8:45 am]
BILLING CODE 3410-02—P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 932
[Docket No. FV03-932-1 FR]

Olives Grown in California; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.
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SUMMARY: This rule increases the
assessment rate established for the
California Olive Committee (committee)
for the 2003 and subsequent fiscal years
from $10.09 to $13.89 per ton of olives
handled. The committee locally
administers the marketing order
regulating the handling of olives grown
in California. Authorization to assess
olive handlers enables the committee to
incur expenses that are reasonable and
necessary to administer the program.
The fiscal year began January 1 and
ends December 31. The assessment rate
will remain in effect indefinitely unless
modified, suspended, or terminated.
EFFECTIVE DATE: May 5, 2003.
FOR FURTHER INFORMATION CONTACT: Toni
Sasselli, Program Assistant, California
Marketing Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 2202
Monterey Street, Suite 102B, Fresno,
California 93721; telephone: (559) 487—
5901, Fax: (559) 487—5906; or George
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; telephone (202) 720-
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 148 and Order No. 932, both as
amended (7 CFR part 932), regulating
the handling of olives grown in
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California olive handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate fixed herein will be
applicable to all assessable olives
beginning on January 1, 2003, and
continue until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or

policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule increases the assessment
rate established for the committee for
the 2003 and subsequent fiscal years
from $10.09 per ton to $13.89 per ton of
olives.

The California olive marketing order
provides authority for the committee,
with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
of the committee are producers and
handlers of California olives. They are
familiar with the committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2002 and subsequent fiscal
years, the committee recommended, and
USDA approved, an assessment rate that
would continue in effect from fiscal year
to fiscal year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the committee or other
information available to USDA.

The committee met on December 11,
2002, and unanimously recommended
fiscal year 2003 expenditures of
$1,230,590 and an assessment rate of
$13.89 per ton of olives. In comparison,
last year’s budgeted expenditures were
$1,428,585. The assessment rate of
$13.89 is $3.80 higher than the $10.09
rate currently in effect.

Expenditures recommended by the
committee for the 2003 fiscal year
include $633,500 for marketing

development, $347,090 for
administration, and $250,000 for
research. Budgeted expenses for these
items in 2002 were $811,935 for
marketing development, $339,650 for
administration, and $250,000 for
research.

The assessment rate recommended by
the committee was derived by
considering anticipated expenses, actual
olive tonnage received by handlers, and
additional pertinent factors. The
California Agricultural Statistics Service
(CASS) reported olive receipts for the
2002—-03 crop year at 89,006 tons, which
compares to 123,439 for the 2001-02
crop year. The reduction in the crop size
for the 2002—03 crop year, due in large
part to the alternate-bearing
characteristics of olives, made it
necessary for the committee to
recommend an increase in the
assessment rate from the current $10.09
per assessable ton to $13.89 per
assessable ton, an increase of $3.80 per
ton. Income derived from handler
assessments, interest, and utilization of
reserve funds will be adequate to cover
budgeted expenses. Funds in the reserve
will be kept within the maximum
permitted by the order of approximately
one fiscal year’s expenses (§ 932.40).

The assessable tonnage for the 2003
fiscal year is expected to be less than the
receipts of 89,006 tons reported by
CASS, because some olives may be
diverted by handlers to uses that are
exempt from marketing order
requirements. The quantity of olives
that is expected to be diverted cannot be
published in this document. The olive
industry consists of only three handlers,
two of which are much larger than the
third, and the confidentiality of this
handler information must be maintained
to protect the proprietary business
positions of each of the handlers.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
committee will continue to meet prior to
or during each fiscal year to recommend
a budget of expenses and consider
recommendations for modification of
the assessment rate. The dates and times
of committee meetings are available
from the committee or USDA.
Committee meetings are open to the
public and interested persons may
express their views at these meetings.
USDA will evaluate committee
recommendations and other available
information to determine whether
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modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
committee’s 2003 budget and those for
subsequent fiscal years will be reviewed
and, as appropriate, approved by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 1,200
producers of olives in the production
area and 3 handlers subject to regulation
under the marketing order. Small
agricultural producers are defined by
the Small Business Administration (13
CFR 121.601) as those having annual
receipts less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000.

Based upon information from the
committee, the majority of olive
producers may be classified as small
entities. One of the handlers may be
classified as a small entity, but the
majority of the handlers may be
classified as large entities.

This rule increases the assessment
rate established for the committee and
collected from handlers for the 2003 and
subsequent fiscal years from $10.09 per
ton to $13.89 per ton of olives. The
committee unanimously recommended
2003 expenditures of $1,230,590 and an
assessment rate of $13.89 per ton. The
assessment rate of $13.89 per ton is
$3.80 per ton higher than the 2002 rate.
The quantity of olive receipts for the
2002-03 crop year was reported by
CASS to be 89,006 tons, but the actual
assessable tonnage for the 2003 fiscal
year is expected to be lower. This is
because some of the receipts are
expected to be diverted by handlers to
exempt outlets on which assessments
are not paid. The amount of assessable
tonnage cannot be reported in this
document. The amount of the exempt
tonnage must be kept confidential so the
business position of each of the three
olive handlers is not revealed. The

$13.89 per ton assessment rate should
be adequate to meet this year’s expenses
when combined with funds from the
authorized reserve and interest income.
Funds in the reserve will be kept within
the maximum permitted by the order of
about one fiscal year’s expenses

(§ 932.40).

Expenditures recommended by the
committee for the 2003 fiscal year
include $633,500 for marketing
development, $347,090 for
administration, and $250,000 for
research. Budgeted expenses for these
items in 2002 were $811,935 for
marketing development, $339,650 for
administration, and $250,000 for
research.

Last year’s olive receipts totaled
123,439 tons compared to this year’s
tonnage of 89,006. Although the
committee decreased 2003 expenses, the
significant decrease in olive production
makes the higher assessment rate
necessary.

The research expenditures will fund
studies to develop chemical and
scientific defenses to counteract a threat
from the olive fruit fly in the California
production area. Market development
expenditures are lower because the
committee’s marketing program for 2003
is limited to consumer and nutritionist
activities. The committee reviewed and
unanimously recommended 2003
expenditures of $1,230,590, which
reflects decreases in the research,
market development, and administrative
budgets.

Prior to arriving at this budget, the
committee considered information from
various sources, such as the committee’s
Executive Subcommittee and the Market
Development Subcommittee. Alternate
spending levels were discussed by these
groups, based upon the relative value of
various research and marketing projects
to the olive industry and the anticipated
olive production. The assessment rate of
$13.89 per ton of assessable olives was
derived by considering anticipated
expenses, the volume of assessable
olives, and additional pertinent factors.

A review of historical and preliminary
information pertaining to the upcoming
fiscal year indicates that the grower
price for the 2002—03 crop year is
estimated to be approximately $672 per
ton for canning fruit and $306 per ton
for limited-use size fruit. Approximately
85 percent of a ton of olives are canning
fruit sizes and 10 percent are limited-
use sizes, leaving the balance as
unusable cull fruit. Total grower
revenue on 89,006 tons would then be
$53,563,811 given the percentage of
canning and limited-use sizes and
current grower prices for those sizes. An
assessment rate of $13.89 will generate

estimated assessment revenue of
approximately 2.3 percent of total
grower revenue.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs are
offset by the benefits derived by the
operation of the marketing order. In
addition, the committee’s meeting was
widely publicized throughout the
California olive industry and all
interested persons were invited to
attend the meeting and participate in
committee deliberations on all issues.
Like all committee meetings, the
December 11, 2002, meeting was a
public meeting and all entities, both
large and small, were able to express
views on this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on California olive handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

USDA has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this rule.

A proposed rule concerning this
action was published in the Federal
Register on March 10, 2003 (68 FR
11340). Copies of the proposed rule
were also mailed or sent via facsimile to
all olive handlers. Finally, the proposal
was made available through the Internet
by the Office of the Federal Register and
USDA. A 30-day comment period
ending April 9, 2003, was provided for
interested persons to respond to the
proposal. No comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because the marketing order requires
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that the rate of assessment for each
fiscal year apply to all assessable olives
handled during such period. The 2003
fiscal year began on January 1, 2003,
and the committee needs sufficient
funds to pay its authorized expenses,
which are incurred on a continuous
basis. Further, handlers are aware of this
rule which was unanimously
recommended at a public meeting. Also,
a 30-day comment period was provided
for in the proposed rule and no
comments were received.

List of Subjects in 7 CFR Part 932

Marketing agreements, Olives,
Reporting and recordkeeping
requirements.

» For the reasons set forth in the pre-
amble, 7 CFR part 932 is amended as fol-
lows:

PART 932—OLIVES GROWN IN
CALIFORNIA

» 1. The authority citation for 7 CFR part
932 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 932.230 is revised to read as
follows:

§932.230 Assessment rate.

On and after January 1, 2003, an
assessment rate of $13.89 per ton is
established for California olives.

Dated: April 28, 2003.

A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03-10818 Filed 5-1-03; 8:45 am]
BILLING CODE 3410-02-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 740

Accuracy of Advertising and Notice of
Insured Status

AGENCY: National Credit Union
Administration.

ACTION: Final rule.

SUMMARY: The National Credit Union
Administration (NCUA) is revising its
rule governing advertising and the
requirements for use of the official sign
and official advertising statement
regarding insured status. The revision
modernizes and streamlines the rule for
ease of reference and addresses the
growing use of the Internet for member
transactions and the use of trade names
in advertising.

EFFECTIVE DATE: This rule is effective
July 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Dianne M. Salva, Staff Attorney,
Division of Operations, Office of
General Counsel, at the National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia, 22314, or
telephone: (703) 518—6540.
SUPPLEMENTARY INFORMATION:

I. Background

On September 19, 2002, the NCUA
Board (the Board) approved the
publication of a proposal to update and
streamline Part 740, NCUA’s regulation
requiring accuracy and honesty in
insured credit union (CU) advertising
and governing a CU’s use of the official
sign and official advertising statement to
inform members of federal share
insurance coverage. 67 FR 60604
(September 26, 2002).

The Official Sign: The regulation
requires CUs to display the official sign,
which sets out in large type “NCUA”
and in smaller type states, “Your
savings federally insured to $100,000,”
at each teller station or window where
insured account funds or deposits are
normally received. The purpose of the
rule is to ensure that, at the time they
deposit funds or transact business with
an insured CU, members are informed of
the fact that federal share insurance
applies to their accounts.

The Official Advertising Statement:
The regulation, although containing
various exemptions, also requires a CU
to include the official advertising
statement in any advertising including
marketing materials in print, radio or
television. The official advertising
statement must state in substance, ‘“This
credit union is federally insured by the
National Credit Union Administration.”
Alternatively, the CU may use the short
form advertising statement, ‘‘Federally
insured by NCUA” with a reproduction
of the official sign described above.

The proposal clarified the rule’s
application to Internet advertisements
and member transactions on CU Web
sites. It also incorporated legal
interpretations permitting CUs to use
trade or other names in advertisements
and made other minor changes,
including rewording it in a plain
English style and placing the provisions
regarding advertising excess insurance
in a separate subsection.

II. Comments

NCUA received fourteen comments
from the public. Seven commenters
expressed their support for the
amendment permitting the use of trade
names in advertising. The proposal
stated that, while CUs may use trade or
other names in advertising, they must
use their official charter name in all

official or legal documents. The
proposal did not include share
certificates among the official or legal
documents in which CUs must identify
themselves with their official charter
name. This was an inadvertent omission
that has been corrected in the final rule.
The purpose in excluding the use of
trade names in official or legal
documents is to ensure that members do
not misinterpret the level of share
insurance available to them. The Board
agrees with a commenter who suggested
that if a CU used the full charter name
the first time it appears in a legal
document and an acronym later in the
same document members would be
sufficiently informed about the identity
of the CU and the availability of share
insurance.

Thirteen commenters supported the
requirement to use the official sign and
official advertising statement on Internet
Web sites, with five stating that the
revised rule offered CUs flexibility and
would not impose a significant burden.
One commenter emphasized that the
benefit to consumers would far
outweigh any cost incurred by the credit
union. Two state leagues stated that
most of their credit unions were already
in compliance.

Six commenters, while supportive of
the proposal, suggested that NCUA
permit CUs to alter the official sign’s
color and font sizes to ensure it is
legible and visually prominent on an
Internet screen. Although the proposed
rule did not suggest any changes to the
color or font size of the official sign, the
Board agrees that the official sign must
be legible to fulfill the purpose of the
rule. The Board believes that additional
flexibility may be helpful given the size
constraints of an Internet screen and the
rule’s requirement that the sign appear
on the same page where other
information will also appear. For that
reason, the Board is including in the
final rule a provision that CUs may vary
the font size of the text within the
official sign to ensure the text is legible.
The Board also recognizes that CUs may
find the requirement in the current rule
that the official sign appear in blue with
white lettering to be unduly restrictive.
Many CUs devote significant resources
to the design and aesthetics of their Web
sites, with a focus on attracting both
new and existing members to view the
information and transact business. Some
commenters were concerned that the
traditional colors might be less visible
or contrast with CU Web site designs.
The Board is most concerned that the
message of the official sign is conveyed
clearly. The Board also does not want
CUs to be unnecessarily restricted in the
color or design of their Web sites by the
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need to display the official sign in only
the traditional colors of blue and white.
In the past, NCUA has been asked to
consider similar flexibility in the color
of the official signs CUs display at teller
windows or stations at “‘brick and
mortar” locations. The Board sees no
reason why CUs should not use the
colors of their choosing on the official
signs they display both on CU Web sites
and in their lobbies. For these reasons,
the Board has eliminated from the final
rule the requirement that the official
sign , have a blue background with
white lettering. NCUA will continue to
supply CUs with official signs, but will
produce them only in the traditional
blue and white.

Six commenters also stated that it is
unnecessary to require the official sign
or advertising statement on Internet
pages other than the credit union main
page. As an alternative two commenters
suggest that the rule only require the
official sign on the main page and the
log-on screen where members identify
themselves in order to conduct
transactions on-line, or a membership
application page or pages advertising
deposit-related products. The Board
agrees with these suggestions. All CU
Internet sites that permit members to
conduct transactions require members
to identify themselves on a log-on
screen. Displaying the official sign there
will provide adequate notice of federal
share insurance to the member. Further,
displaying the official sign or
advertising statement on the page where
a viewer can apply for membership or
see an advertisement for an insured
deposit or share-related product will
ensure that the message about federal
share insurance is available when it is
most relevant.

One commenter suggested that CUs
that currently do not display an official
sign or advertising statement on their
Web sites may need additional time to
comply with the proposed changes. The
Board wishes to permit CUs ample
opportunity to incorporate the official
sign and advertising statement into their
Web sites, so it is adopting an effective
date 60 days following publication of
the final rule.

The final rule is identical to the
proposed rule with the exception of
minor editorial changes, the addition of
share certificates among the official or
legal documents in which CUs must
identify themselves with their official
charter name, the provision permitting
CUs to use alternative font sizes in the
official sign displayed on their Internet
Web sites and the elimination of the
color requirement for the official sign.

ITI. Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact any proposed regulation may
have on a substantial number of small
entities (those under $1 million in
assets). The final amendments will not
have a significant economic impact on
a substantial number of small credit
unions and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that the final
regulation does not increase paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and
Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The executive order states that:
“National action limiting the
policymaking discretion of the states
shall be taken only where there is
constitutional and statutory authority
for the action and the national activity
is appropriate in light of the presence of
a problem of national significance.”
This rule will apply to both federal and
state credit unions. It does not
significantly change the current
regulatory framework. It will not have a
substantial direct effect on states, the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that the rule does not
constitute a policy that has federalism
implications for purposes of this
executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
rule will not affect family well-being
within the meaning of section 654 of the
Treasury and General Government
Appropriations Act, 1999, Public Law
105-277, 112 Stat. 2681 (1998).

Agency Regulatory Goal

NCUA’s goal is to promulgate clear
and understandable regulations that

impose minimal regulatory burden. The
regulatory change is understandable and
imposes minimal regulatory burden.

Small Business Regulatory Enforcement
Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996 (Pub.
L. 104-121) provides generally for
congressional review of agency rules. A
reporting requirement is triggered in
instances where NCUA issues a final
rule as defined by Section 551 of the
Administrative Procedure Act. 5 U.S.C.
551. The Office of Management and
Budget has found that this rule is not a
major rule for purposes of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects 12 CFR Part 740
Advertisements, Credit unions.

By the National Credit Union
Administration Board on April 24,2003.
Becky Baker,

Secretary of the Board.

= For the reasons set forth in the pre-
amble, NCUA revises 12 CFR part 740 as
follows:

PART 740—ACCURACY OF
ADVERTISING AND NOTICE OF
INSURED STATUS

Sec.

740.0
740.1
740.2
740.3

Scope.

Definitions.

Accuracy of advertising.

Adpvertising of excess insurance.

740.4 Requirements for the official sign.

740.5 Requirements for the official
advertising statement.

» The authority citation for part 740 con-
tinues to read as follows:

Authority: 12 U.S.C. 1766, 12 U.S.C. 1781,
12 U.S.C. 1789.

§740.0 Scope.

This part applies to all federally
insured credit unions. It prescribes the
requirements for the official sign
insured credit unions must display and
the requirements with regard to the
official advertising statement insured
credit unions must include in their
advertisements. It requires that all other
kinds of advertisements be accurate. It
also establishes requirements for
advertisements of excess insurance.

§740.1 Definitions.

(a) Account or accounts as used in
this part means share, share certificate
or share draft accounts (or their
equivalent under state law, as
determined by the Board in the case of
insured state credit unions) of a member
(which includes other credit unions,
public units, and nonmembers where
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permitted under the Act) in a credit
union of a type approved by the Board
which evidences money or its
equivalent received or held by a credit
union in the usual course of business
and for which it has given or is
obligated to give credit to the account of
the member.

(b) Insured credit union as used in
this part means a credit union insured
by the National Credit Union
Administration (NCUA).

§740.2 Accuracy of advertising.

No insured credit union may use any
advertising (which includes print,
electronic, or broadcast media, displays
and signs, stationery, and other
promotional material) or make any
representation which is inaccurate or
deceptive in any particular, or which in
any way misrepresents its services,

contracts, or financial condition, or
which violates the requirements of
§707.8 of this subchapter, if applicable.
This provision does not prohibit an
insured credit union from using a trade
name or a name other than its official
charter name in advertising or signage,
so long as it uses its official charter
name in communications with NCUA
and for share certificates or certificates
of deposit, signature cards, loan
agreements, account statements, checks,
drafts and other legal documents.

§740.3 Advertising of excess insurance.
Any advertising that mentions share
or savings account insurance provided
by a party other than the NCUA must
clearly explain the type and amount of
such insurance and the identity of the
carrier and must avoid any statement or
implication that the carrier is affiliated

with the NCUA or the federal
government.

§740.4 Requirements for the official sign.

(a) Each insured credit union must
continuously display the official sign
described in paragraph (b) of this
section at each station or window where
insured account funds or deposits are
normally received in its principal place
of business and in all its branches, 30
days after its first day of operation as an
insured credit union. Each insured
credit union must also display the
official sign on its Internet page, if any,
where it accepts deposits or open
accounts, but it may vary the font sizes
from that depicted in paragraph (b) of
this section to ensure its legibility.

(b) The official sign shall be as
depicted below:

Your savings federally insured to $100,000

NCUA

National Credit Union Administration, a U. S. Government Agency

(1) NCUA will automatically supply
all insured credit unions an initial
supply of official signs with a blue
background and white lettering at no
cost for compliance with paragraph (a)
of this section. If the initial supply is
not adequate, the insured credit unions
must immediately request additional
signs from NCUA. Any credit union that
does not have an adequate supply but
requests additional signs from NCUA
will not be considered to have violated
paragraph (a) of this section unless the
credit union fails to display the signs
after receiving them.

(2) Insured credit unions may
purchase additional signs from
commercial suppliers in additional
colors, materials and sizes, for uses
other than those required by paragraph
(a) of this section.

(c) An insured credit union must not
receive account funds at any teller’s
station or window where any
noninsured credit union or institution
receives deposits. Excepted from this
prohibition are credit union centers,
service centers, or branches servicing
more than one credit union where only
some of the credit unions are insured by
the NCUA. In such instances,
immediately above or beside each
official sign there must be another sign
stating, “Only the following credit
unions serviced by this facility are
federally insured by the NCUA _ * (the
full name of each credit union insured
will follow the word NCUA). The
lettering must be of such size and print
to be clearly legible to all members
conducting share or share deposit
transactions.

(d) The Board may require any
insured credit union, upon at least 30
days’ written notice, to change the
wording of its official signs in a manner
deemed necessary for the protection of
shareholders or others.

(e) For purposes of this section, the
terms ‘“‘branch,” “‘station,” ‘“‘teller
station,” and “window”’ do not include
automated teller machines or point of
sale terminals.

§740.5 Requirements for the official
advertising statement.

(a) Each insured credit union must
include the official advertising
statement, prescribed in paragraph (b) of
this section, in all of its advertisements,
including on its main Internet page,
except as provided in paragraph (c) of
this section.
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(1) An insured credit union must
include the official advertising
statement in its advertisements thirty
(30) days after its first day of operations
as an insured credit union unless the
Regional Director grants it an extension.

(2) If advertising copy without the
official advertising statement is on hand
on the date the requirements of this
section become operative, the insured
credit union may use an overstamp or
other means to include the official
advertising statement until the supplies
are exhausted.

(b) The official advertising statement
is in substance as follows: This credit
union is federally insured by the
National Credit Union Administration.
The short title “Federally insured by
NCUA” and a reproduction of the
official sign may be used by insured
credit unions at their option as the
official advertising statement. The
official advertising statement must be in
a size and print that is clearly legible.

(c) The following advertisements need
not include the official advertising
statement:

(1) Statements of condition and
reports of condition of an insured credit
union which are required to be
published by state or federal law or
regulation;

(2) Credit union supplies such as
stationery (except when used for
circular letters), envelopes, deposit
slips, checks, drafts, signature cards,
account passbooks, and noninsurable
certificates;

(3) Signs or plates in the credit union
office or attached to the building or
buildings in which the offices are
located;

(4) Listings in directories;

(5) Advertisements not setting forth
the name of the insured credit union;

(6) Display advertisements in credit
union directories, provided the name of
the credit union is listed on any page in
the directory with a symbol or other
descriptive matter indicating it is
insured;

(7) Joint or group advertisements of
credit union services where the names
of insured credit unions and noninsured
credit unions are listed and form a part
of such advertisement;

(8) Advertisements by radio that do
not exceed thirty (30) seconds in time;

(9) Advertisements by television,
other than display advertisements, that
do not exceed thirty (30) seconds in
time;

(10) Advertisements that because of
their type or character would be
impractical to include the official
advertising statement, including but not
limited to, promotional items such as

calendars, matchbooks, pens, pencils,
and key chains;

(11) Advertisements that contain a
statement to the effect that the credit
union is insured by the National Credit
Union Administration, or that its
accounts and shares or members are
insured by the Administration to the
maximum of $100,000 for each member
or shareholder;

(12) Advertisements that do not relate
to member accounts, including but not
limited to advertisements relating to
loans by the credit union, safekeeping
box business or services, traveler’s
checks on which the credit union is not
primarily liable, and credit life or
disability insurance.

(d) The non-English equivalent of the
official advertising statement may be
used in any advertisement provided that
the Regional Director gives prior
approval to the translation.

[FR Doc. 03-10613 Filed 5-1-03; 8:45 am)|]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-158—-AD; Amendment
39-13137; AD 2003-09-08]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 767-200, =300, and —300F Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Boeing Model 767
series airplanes, that currently requires
an inspection to ensure that all bolts of
the support beam of the hinge fitting
assembly on both the left- and right-
hand outboard trailing edge flaps are the
correct length and type, and correction
of any discrepancy found. This
amendment reduces the applicability of
the existing AD, adds inspections, and
mandates terminating action. The
actions specified by this AD are
intended to prevent failure of the bolts
that attach the outboard trailing edge
flap to the support beam, which could
result in loss of the flap and consequent
reduced controllability of the airplane.
This action is intended to address the
identified unsafe condition.
DATES: Effective June 6, 2003.

The incorporation by reference of
certain publications, as listed in the

regulations, is approved by the Director
of the Federal Register as of June 6,
2003.

The incorporation by reference of
Boeing Alert Service Bulletin 767—
27A0151, Revision 1, dated April 2,
1997, as listed in the regulations, was
approved previously by the Director of
the Federal Register as of May 7, 1997
(62 FR 24015, May 2, 1997).

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Suzanne Masterson, Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 917-6441; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 97-08-51,
amendment 39-10012 (62 FR 24015,
May 2, 1997), which is applicable to all
Boeing Model 767 series airplanes, was
published in the Federal Register on
September 30, 2002 (67 FR 61301). The
action proposed to continue to require
an inspection to ensure that all bolts of
the support beam of the hinge fitting
assembly on both the left- and right-
hand outboard trailing edge flaps are the
correct length and type, and correction
of any discrepancy found. The action
also proposed to reduce the
applicability of the existing AD, add
inspections, and mandate terminating
action.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Revise Compliance Time in Paragraph
(a)(2)(ii)

One commenter requests that the FAA
revise the compliance time stated in
paragraph (a)(2)(ii) of the proposed AD
from “Within 30 days after May 7,
1997,” to “Within 30 days after the
effective date of this AD.” The
commenter notes that some airplanes
will accumulate 10,000 total flight
cycles or 25,000 total flight hours after
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June 7, 1997, and before the effective
date of the new AD. These airplanes
would be out of compliance with the
proposed AD as of the effective date of
the AD.

The FAA does not agree to revise the
compliance time specified in paragraph
(a)(2)(ii) of this final rule. Paragraph (a)
of this final rule is a restatement of
paragraph (a) of AD 97-08-51, which
this AD supersedes. June 7, 1997, is the
effective date of AD 97-08-51. Our
intent is that airplanes that are subject
to AD 97-08-51 comply with the
original requirements of that AD, at the
original compliance times. If the
airplane is in compliance with AD 97—
08-51 as of the effective date of this new
AD, then it will not be out of
compliance with this AD as of the
effective date of this AD.

Relevant to this comment, we agree
that we need to clarify the old and new
requirements of this AD. The headings
that would normally be used in a
superseding AD to clearly identify the
restated requirements of the existing AD
(e.g., “Requirements of AD 97-08-51"")
and the new requirements (e.g., “New
Requirements of This AD”’) were
omitted from the proposed AD. We have
included these headings in this final
rule. For further clarification, we have
made the following changes to this final
rule:

* We have reidentified paragraphs (c)
and (d) of the proposed AD as
paragraphs (b) and (c) of this final rule,
respectively. (Thus, the existing
requirements of AD 97-08-51 are
identified with the same paragraph
lettering that they have in AD 97-08-51
and are grouped under the heading
“Requirements of AD 97—-08-51" in this
AD.)

* We have reidentified paragraph (b)
of the proposed AD (the “Repeat
Inspection for Certain Airplanes”) as
paragraph (d) of this final rule, to group
it with the other new requirements of
this AD.

* We have added a new sentence to
paragraph (d) of this final rule
(paragraph (b) of the proposed AD) to
clarify that any necessary corrective
actions must be accomplished in
accordance with paragraphs (b) and (c)
of this AD.

* We have revised paragraph
references in paragraphs (e) and (h) of
this final rule according to the changes
described previously. Paragraph
references in paragraph (j)(2) of this
final rule (which was included as
paragraph (i)(2) of the proposed AD) do
not need to be revised in this final rule
because the paragraph references in that
paragraph of the proposed AD were

incorrect, but are correct following the
other changes to this final rule.

Give Credit for Action Accomplished
Previously

One commenter requests that the FAA
give credit for accomplishment of the
repeat inspection specified in paragraph
(b) of the proposed AD (paragraph (d) of
this final rule) in accordance with
Boeing Alert Service Bulletin 767—
27A0155, Revision 2, dated July 8, 1999.
The commenter notes that it has been
accomplishing inspections in
accordance with that service bulletin
since accomplishing the initial
inspection required by paragraph (a) of
the existing AD.

We concur with the commenter’s
request. Our intent is that
accomplishment of the inspection
required by paragraph (f) of this AD or
the modification required by paragraph
(g) of this AD eliminates the need to
accomplish the inspection in paragraph
(a) or (d) of this AD, provided that the
requirements of paragraph (f) or (g) of
this AD are accomplished within the
compliance time specified in paragraph
(a) or (d) of this AD, as applicable. We
have added a new paragraph (h) to this
final rule (and redesignated subsequent
paragraphs accordingly) to state that
airplanes on which paragraph (f) or (g)
of this AD is accomplished within the
compliance time specified in paragraph
(a) or (d) of this AD, as applicable, do
not need to be inspected in accordance
with paragraph (a) or (d) of this AD.

Extend Compliance Time for
Terminating Action

Two commenters request that we
extend the compliance time for the
terminating action in paragraph (g) of
the proposed AD. Paragraph (g) of the
proposed AD specified a compliance
threshold of 6 years, 25,000 flight hours,
or 12,000 flight cycles after
accomplishment of paragraph (a) of the
proposed AD, whichever is first; and a
grace period (for airplanes close to or
over the threshold) of 90 days after the
effective date of the AD. Both
commenters note that most of the
airplanes in their fleets will be subject
to the 90-day grace period because they
have passed the applicable threshold.
One of the commenters requests that we
extend the compliance time to 18
months after the effective date of the
AD, so that the majority of airplanes can
be modified during a regularly
scheduled “C”-check. The second
commenter is concerned about the
availability of parts needed to
accomplish the terminating action and
requests that we extend the compliance

time to 5 years after the effective date of
the AD.

We agree that the grace period
segment of the compliance time for the
terminating action in paragraph (g) of
this AD may be extended from 90 days
to 18 months after the effective date of
this AD. In developing an appropriate
compliance time for the terminating
action, the FAA considered not only the
urgency of addressing the subject unsafe
condition and the maintenance
schedules of affected operators, but also
the availability of required parts. The
FAA finds that 18 months represents an
appropriate interval of time allowable
for affected airplanes to continue to
operate without compromising safety
and wherein an ample number of
required parts will be available for
modification of the U.S. fleet. (No data
were presented to justify that a
compliance time longer than 18 months
would adequately ensure safety.)
Paragraph (g) has been revised
accordingly. Also, for clarification, we
have revised paragraph (g) of this final
rule to move the compliance times from
that paragraph into new subparagraphs
(g)(1) and (g)(2) of this final rule.

Correct Typographical Errors in
Paragraphs (g) and (h)

One commenter notes a typographical
error in paragraph (g) of the proposed
AD. The word “filters” should be
“fillers.” Also, that commenter and a
second commenter note that Boeing
Alert Service Bulletin 767-27A0155 is
misidentified in paragraph (h) of the
proposed AD (included as paragraph (i)
of this final rule) as Boeing Alert Service
Bulletin 767-29A0155. We concur and
have corrected these typographical
errors in paragraphs (g) and (i) of this
final rule.

Explanation of Additional Changes to
Proposed AD

We have revised the applicability
statement of this AD to clarify that
Boeing Model 767—400ER series
airplanes are not affected by this AD.
The airplanes with line numbers 1
through 710 inclusive are Model 767—
200, -300, and ““300F series airplanes.

For clarification, we have revised
paragraph (f) of this final rule to move
the compliance times from that
paragraph into new subparagraphs (f)(1)
and (f)(2) of this AD.

The Summary section of the proposed
AD states that the proposed AD would
“mandate terminating action for certain
airplanes.” However, this AD mandates
terminating action for all airplanes
subject to this AD. We have corrected
this error in this final rule.
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Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 700 Model
767 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 287 airplanes of U.S.
registry will be affected by this AD.

The actions that are currently
required by AD 97-08-51 take
approximately 7 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $120,540, or
$420 per airplane.

The torque check that is required by
this AD action will take approximately
2 work hours per airplane to
accomplish, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of the torque
check required by this AD on U.S.
operators is estimated to be $34,440, or
$120 per airplane, per check.

The terminating action that is
required by this AD action will take
approximately 3 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$3,058 per airplane. Based on these
figures, the cost impact of the
terminating action required by this AD
on U.S. operators is estimated to be
$929,306, or $3,238 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between

the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by
removing amendment 39-10012 (62 FR
24015, May 2, 1997), and by adding a
new airworthiness directive (AD),
amendment 39-13137, to read as fol-
lows:

2003-09-08 Boeing: Amendment 39-13137.
Docket 2002-NM-158—AD. Supersedes
AD 97-08-51, Amendment 39-10012.

Applicability: Model 767-200, —300, and
—300F series airplanes; line numbers 1
through 710 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (j)(1) of this AD.
The request should include an assessment of

the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the bolts that attach
the outboard trailing edge flap to the support
beam, which could result in loss of the flap
and consequent reduced controllability of the
airplane, accomplish the following:

Requirements of AD 97-08-51

Inspection

(a) Perform an inspection to check the bolt
torque, bolt length, and type of all bolts of
both hinge fittings on the left- and right-hand
outboard trailing edge flaps, in accordance
with Boeing Alert Service Bulletin 767—
27A0151, Revision 1, dated April 2, 1997; or
Revision 4, excluding Evaluation Form, dated
August 27, 1998. Perform these inspections at
the time specified in paragraph (a)(1) or (a)(2)
of this AD, as applicable.

(1) For airplanes that accumulated 15,000
or more total flight cycles, or 37,500 or more
total flight hours, as of May 7, 1997 (the
effective date of AD 97—-08-51, amendment
39-10012): Perform the inspection within 15
days after May 7, 1997.

(2) For all other airplanes: Perform the
inspection at the later of the times specified
in paragraphs (a)(2)(i) and (a)(2)(ii) of this
AD.

(i) Prior to the accumulation of 10,000 total
flight cycles, or 25,000 total flight hours,
whichever occurs first.

(ii) Within 30 days after May 7, 1997.

Corrective Actions

(b) If any bolt of the hinge fittings of the
left- and right-hand outboard trailing edge
flaps is below the torque check threshold
specified in Boeing Alert Service Bulletin
767—27A0151, Revision 1, dated April 2,
1997; or Revision 4, excluding Evaluation
Form, dated August 27, 1998: Prior to further
flight, accomplish the actions specified in
paragraph (b)(1) or (b)(2) of this AD, in
accordance with the alert service bulletin.

(1) Perform a dye penetrant inspection of
all the bolts of the hinge fitting to detect any
cracking or discrepancy.

(i) If no cracking or discrepancy is
detected, prior to further flight, reinstall the
bolt using new nuts and washers.

(ii) If any cracking or discrepancy is
detected, prior to further flight, replace the
cracked or discrepant bolt with a new or
serviceable bolt.

(2) Replace all of the bolts of both hinge
fittings with new or serviceable bolts.

(c) If the length or type of any bolt of the
hinge fittings of the left- and right-hand
outboard trailing edge flaps is outside the
specifications of Boeing Alert Service
Bulletin 767—-27A0151, Revision 1, dated
April 2, 1997; or Revision 4, excluding
Evaluation Form, dated August 27, 1998:
Prior to further flight, replace the bolt with
a new or serviceable bolt in accordance with
the alert service bulletin.
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New Requirements of This AD

Repeat Inspection for Certain Airplanes

(d) For airplanes on which the inspection
required by paragraph (a) of this AD was
accomplished prior to the accumulation of
5,000 total flight cycles or 12,500 total flight
hours: Repeat the inspection required by
paragraph (a) of this AD one time within 120
days after the effective date of this AD.
Perform corrective actions, as applicable, in
accordance with paragraphs (b) and (c) of this
AD.

Credit for Actions Accomplished per
Previous Revisions of Service Bulletin

(e) Accomplishment of the actions
specified in paragraphs (a), (b), and (c) of this
AD, in accordance with Boeing Alert Service
Bulletin 767-27A0151, dated April 1, 1997;
Revision 2, dated April 10, 1997; or Revision
3, dated July 7, 1997; before the effective date
of this AD; is considered acceptable for
compliance with the applicable requirements
of this AD.

Repetitive Inspections

(f) At the later of the times specified in
paragraphs (f)(1) and (f)(2) of this AD,
perform an inspection to check the bolt
torque of both hinge fittings on the left- and
right-hand outboard trailing edge flaps, and
retorque if applicable, in accordance with
Boeing Service Bulletin 767-27A0155,
Revision 2, excluding Evaluation Form, dated
July 8, 1999. Repeat the inspection every 3
years, 12,500 flight hours, or 6,000 flight
cycles, whichever is first, until paragraph (g)
of this AD has been accomplished.

(1) Within 3 years, 12,500 flight hours, or
6,000 flight cycles after accomplishment of
paragraph (a) of this AD, whichever is first.

(2) Within 90 days after the effective date
of this AD.

Terminating Action

(g) At the later of the times specified in
paragraphs (g)(1) and (g)(2) of this AD,
perform the terminating action (including
replacement of the six titanium bolts in each
flap support fitting with steel bolts and self-
aligning washers, and installation of radius
fillers at the four aft bolt locations), in
accordance with Part 2 of the
Accomplishment Instructions of Boeing
Service Bulletin 767—27A0155, Revision 2,
excluding Evaluation Form, dated July 8,
1999. Accomplishment of this paragraph
ends the repetitive inspections required by
paragraph (f) of this AD.

(1) Within 6 years, 25,000 flight hours, or
12,000 flight cycles after accomplishment of
paragraph (a) of this AD, whichever is first.

(2) Within 18 months after the effective
date of this AD.

(h) Airplanes on which the inspection
required by paragraph (f) of this AD or the
terminating action required by paragraph (g)
of this AD is accomplished within the
compliance time specified in paragraph (a) or
(d) of this AD, as applicable, are not required
to accomplish the inspection required by
paragraph (a) or (d) of this AD, as applicable.

Credit for Actions Accomplished per
Previous Revisions of Service Bulletin

(i) Accomplishment of the actions
specified in paragraphs (f) and/or (g) of this
AD in accordance with Boeing Alert Service
Bulletin 767-27A0155, dated August 27,
1998; or Revision 1, dated December 22,
1998; before the effective date of this AD; is
considered acceptable for compliance with
the applicable requirements of this AD.

Alternative Methods of Compliance

(j)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
97-08-51, amendment 39-10012, are
approved as alternative methods of
compliance with paragraphs (a), (b), and (c)
of this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(k) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(1) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing Alert Service Bulletin 767-27A0151,
Revision 1, dated April 2, 1997, or Boeing
Alert Service Bulletin 767—27A0151,
Revision 4, excluding Evaluation Form, dated
August 27, 1998; and Boeing Service Bulletin
767—27A0155, Revision 2, excluding
Evaluation Form, dated July 8, 1999; as
applicable.

(1) The incorporation by reference of
Boeing Alert Service Bulletin 767-27A0151,
Revision 4, excluding Evaluation Form, dated
August 27, 1998; and Boeing Service Bulletin
767—-27A0155, Revision 2, excluding
Evaluation Form, dated July 8, 1999; is
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51.

(2) The incorporation by reference of
Boeing Alert Service Bulletin 767-27A0151,
Revision 1, dated April 2, 1997, was
approved previously by the Director of the
Federal Register as of May 7, 1997 (62 FR
24015, May 2, 1997).

(3) Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Effective Date

(m) This amendment becomes effective on
June 6, 2003.

Issued in Renton, Washington, on April 23,
2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—10511 Filed 5—1-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-CE-06—AD; Amendment
39-13140; AD 2003-09-11]

RIN 2120-AA64

Airworthiness Directives; Pilatus
Aircraft Ltd. Models PC-12 and PC-12/
45 Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Pilatus Aircraft Ltd.
(Pilatus) Models PC-12 and PC-12/45
airplanes. This AD requires you to
inspect the pedestal leg assembly on aft
facing passenger seats for correct
configuration. If incorrectly configured,
this AD requires you to modify to the
correct configuration. This AD is the
result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Switzerland. The actions specified by
this AD are intended to detect and
correct pedestal leg assemblies on aft
facing passenger seats that are in
nonconformance with manufacturing
standards. Nonconforming passenger
seats could result in passenger injury in
an emergency situation.

DATES: This AD becomes effective on
June 16, 2003.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the
regulations as of June 16, 2003.
ADDRESSES: You may get the service
information referenced in this AD from
Pilatus Aircraft Ltd., Customer Liaison
Manager, CH-6371 Stans, Switzerland;
telephone: +41 41 619 63 19; facsimile:
+41 41 619 6224; or from Pilatus
Business Aircraft Ltd., Product Support
Department, 11755 Airport Way,
Broomfield, Colorado 80021; telephone:
(303) 465—9099; facsimile: (303) 465—
6040. You may view this information at
the Federal Aviation Administration
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(FAA), Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 2003—-CE-06—AD, 901
Locust, Room 506, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329-4090.
SUPPLEMENTARY INFORMATION:

Discussion

What events have caused this AD?
The Federal Office for Civil Aviation
(FOCA), which is the airworthiness
authority for Switzerland, recently
notified FAA that an unsafe condition
may exist on certain Pilatus Models PC—
12 and PC-12/45 airplanes. The FOCA
reports that, during manufacture of
certain aft facing aircraft passenger seats
(vendor part numbers (VPN) 403008—1
and 403008-2), the forward pedestal
legs were installed in reverse order. One
instance was found during the seat
manufacturer’s final quality control
inspection. Pilatus found another
instance.

What is the potential impact if FAA
took no action? This condition, if not
corrected, could result in failure of the
aircraft seat pedestal leg assembly. Such
failure could result in passenger injury
in an emergency situation.

Has FAA taken any action to this
point? We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to certain

Pilatus Models PC-12 and PC-12/45
airplanes. This proposal was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on
February 19, 2003 (68 FR 7947). The
NPRM proposed to require you to
inspect the pedestal leg assembly on aft
facing passenger seats for correct
configuration. If incorrectly configured,
the NPRM proposed to require you to
modify to the correct configuration.

Was the public invited to comment?
The FAA encouraged interested persons
to participate in the making of this
amendment. We did not receive any
comments on the proposed rule or on
our determination of the cost to the
public.

FAA’s Determination

What is FAA’s final determination on
this issue? After careful review of all
available information related to the
subject presented above, we have
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. We have
determined that these minor
corrections:

—Provide the intent that was proposed
in the NPRM for correcting the unsafe
condition; and

—Do not add any additional burden
upon the public than was already
proposed in the NPRM.

What are the differences between this
AD, the service information, and the
FOCA AD? The FOCA AD and the
service information require an
inspection of the identification tag on
certain passenger seats to determine if
the Pilatus part number correctly

corresponds to the ERDA vendor part
number. The identification tag may
incorrectly identify the Pilatus part
number; although the ERDA vendor part
number is correct. If the corresponding
part numbers are incorrect, the FOCA
AD and the service information require
affixing a new identification tag with
the correct corresponding Pilatus part
number. The procedures for
accomplishing this inspection and
modification are contained in Decrane
Aircraft, ERDA, Inc., Service Bulletin
SB02011, Revision A, June 3, 2002.

Because the ERDA part number is
correct, we are not including this as part
of the unsafe condition. However, we
will include a note in this AD
recommending that you verify that the
corresponding Pilatus part number is
correct.

How does the revision to 14 CFR part
39 affect this AD? On July 10, 2002,
FAA published a new version of 14 CFR
part 39 (67 FR 47997, July 22, 2002),
which governs FAA’s AD system. This
regulation now includes material that
relates to special flight permits,
alternative methods of compliance, and
altered products. This material
previously was included in each
individual AD. Since this material is
included in 14 CFR part 39, we will not
include it in future AD actions.

How many airplanes does this AD
impact? We estimate that this AD affects
280 airplanes in the U.S. registry.

What is the cost impact of this AD on
owners/operators of the affected
airplanes? We estimate the following
costs to accomplish the inspection:

Total cost Total cost on U.S.
Labor cost Parts cost per airplane operators
1 workhour x $60 = $60 .......ccervrieeriiienirieeeeens No parts required to perform inspection ................. $60 $60 x 280 = $16,800
We estimate the following costs to
accomplish the modification:
Total cost Total cost on U.S.
Labor cost Parts cost per airplane operators
2 WOrKNOUIS X $60 = $L20 ..oeiiiiiieiiiieeiiiieesiie et e et te e ettt e st e e e stae e e snseeeestneeeenreeeas $150 $270 $270 x 280 = $75,600

Compliance Time of This AD

What is the compliance time of this
AD? The compliance time of this AD is
“within the next 90 days after the
effective date of this AD.”

Why is the compliance time presented
in calendar time instead of hours time-
in-service (TIS)? The compliance of this
AD is presented in calendar time
instead of hours TIS because the unsafe

condition is a result of an improper
installation. The unsafe condition has
the same chance of occurring on an
airplane with 50 hours TIS as it is for
an airplane with 1,000 hours TIS.
Therefore, we believe that a compliance
time of 90 days will:
—Ensure that the unsafe condition does
not go undetected for a long period of
time on the affected airplanes; and

—Not inadvertently ground any of the
affected airplanes.

Regulatory Impact

Does this AD impact various entities?
The regulations adopted herein will not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
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responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

Does this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this
action (1) is not a ““significant regulatory
action” under Executive Order 12866;
(2) is not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, under the authority dele-
gated to me by the Administrator, the
Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. FAA amends § 39.13 by adding a
new AD to read as follows:

2003-09-11 Pilatus Aircraft LTD.:
Amendment 39-13140; Docket No.
2003—CE-06—-AD.

(a) What airplanes are affected by this AD?

This AD affects Models PC-12 and PC-12/45

airplanes, manufacturer serial numbers
(MSN) 101 through 436, that:

(1) Incorporate a passenger seat, ERDA
Vendor Part Number (VPN) 403008—1 or
403008-2 (also identified as Pilatus Part
Number (P/N) 959.30.01.601, 959.30.01.602,
959.30.01.613, or 959.30.01.614) (or FAA-
approved equivalent part number), with a
serial number as specified in Decrane
Aircraft, ERDA, Inc., Service Bulletin
SB02010, Revision A, June 3, 2002; and

(2) Are certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to detect and correct pedestal leg assemblies
on aft facing passenger seats that are in
nonconformance with manufacturing
standards. Nonconforming passenger seats
could result in passenger injury in an
emergency situation.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following,
unless already accomplished:

Actions

Compliance

Procedures

(1) Inspect the forward pedestal legs on the air-
craft aft facing passenger seat for correct
configuration.

(2) If the legs are incorrectly configured, modify
to the correct configuration.

(3) Do not install any affected seat specified in
paragraph (a) of this AD unless it has been
inspected as specified in paragraph (d)(1) of
this AD and configured in accordance with
Decrane Aircraft, ERDA, Inc., Service Bulletin
SB02010, Revision A, June 3, 2002; as spec-
ified in Pilatus PC12 Service Bulletin No. 25—
025, dated September 27, 2002.

Within the next 90 days after June 16, 2003
(the effective date of this AD).

Prior to further inspection required in para-
graph (d)(1) of this AD.

As of June 16, 2003 (the effective date of this
AD).

In accordance with Decrane Aircraft, ERDA,
Inc., Service Bulletin SB02010, Revision A,
June 3, 2002; as specified in Pilatus PC12
Service Bulletin No. 25-025, dated Sep-
tember 27, 2002.

In accordance with Decrane flight after Air-
craft, the ERDA, Inc., Service Bulletin
SB02010, Revision A, June 3, 2002; as
specified in Pilatus PC12 Service Bulletin
No. 25-025, dated September 27, 2002.

In accordance with Decrane Aircraft, ERDA,
Inc., Service Bulletin SB02010, Revision A,
June 3, 2002; as specified in Pilatus PC12
Service Bulletin No. 25-025, dated Sep-
tember 27, 2002.

Note 1: Although not required by this AD,
we recommend that you verify that the
Pilatus part number correctly corresponds
with the ERDA vendor part number on
certain passenger seats. The procedures for
accomplishing this action are contained in
Decrane Aircraft, ERDA, Inc., Service
Bulletin SB02011, Revision A, June 3, 2002.

(e) Can I comply with this AD in any other
way? To use an alternative method of
compliance or adjust the compliance time,
use the procedures in 14 CFR 39.19. Send
these requests to the Manager, Standards
Office, Small Airplane Directorate. For
information on any already approved
alternative methods of compliance, contact
Doug Rudolph, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; facsimile: (816)
329-4090.

(f) Are any service bulletins incorporated
into this AD by reference? Actions required
by this AD must be done in accordance with
Decrane Aircraft, ERDA, Inc., Service
Bulletin SB02010, Revision A, June 3, 2002
(Annex B); as specified in Pilatus PC12
Service Bulletin No. 25-025, dated
September 27, 2002 excluding Decrane
Aircraft, ERDA, Inc, Service Bulletin SB0211,
Revision A, dated June 3, 2002 (Annex A).
The Director of the Federal Register approved
this incorporation by reference under 5
U.S.C. 552(a) and 1 CFR part 51. You may get
copies from Pilatus Aircraft Ltd., Customer
Liaison Manager, CH-6371 Stans,
Switzerland; telephone: +41 41 619 63 19;
facsimile: +41 41 619 6224; or from Pilatus
Business Aircraft Ltd., Product Support
Department, 11755 Airport Way, Broomfield,
Colorado 80021; telephone: (303) 465—-9099;
facsimile: (303) 465—-6040. You may view
copies at the FAA, Central Region, Office of

the Regional Counsel, 901 Locust, Room 506,
Kansas City, Missouri, or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

Note 2: The subject of this AD is addressed
in Swiss AD Number HB 2002-658, dated
November 30, 2002.

(g) When does this amendment become
effective? This amendment becomes effective
on June 16, 2003.

Issued in Kansas City, Missouri, on April
23, 2003.
Dorenda D. Baker,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 03—10510 Filed 5—1-03; 8:45 am]
BILLING CODE 4910-13-P



23390

Federal Register/Vol. 68, No. 85/Friday, May 2, 2003 /Rules and Regulations

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD01-03-031]

Drawbridge Operation Regulations:
Mianus River, CT

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Metro North Bridge,
mile 1.0, across the Mianus River in Cos
Cob, Connecticut. Under this temporary
deviation a three-hour advance notice
for bridge openings will be required
from April 25, 2003 through May 26,
2003. This temporary deviation is
necessary to facilitate structural repairs
at the bridge.

DATES: This deviation is effective from
April 25, 2003 through May 26, 2003.
FOR FURTHER INFORMATION CONTACT:
Joseph Schmied, Project Officer, First
Coast Guard District, at (212) 668—7195.
SUPPLEMENTARY INFORMATION: The Metro
North Bridge has a vertical clearance in
the closed position of 20 feet at mean
high water and 27 feet at mean low
water. The existing drawbridge
operation regulations are listed at 33
CFR 117.209.

The bridge owner, Metro North
Commuter Railroad, requested a
temporary deviation from the
drawbridge operation regulations to
facilitate necessary maintenance, the
replacement of damaged miter rails and
timbers, at the bridge. The bridge must
remain in the closed position to perform
these repairs.

The Coast Guard coordinated this
closure with the mariners who normally
use this waterway to help facilitate this
necessary bridge repair and to minimize
any disruption to the marine
transportation system.

Under this temporary deviation for
the Metro North Bridge, a three-hour
advance notice will be required for
bridge openings from April 25, 2003
through May 26, 2003.

The bridge owner did not provide the
required thirty-day notice to the Coast
Guard for this deviation; however, this
deviation was approved because the
repairs are necessary repairs that must
be performed without delay in order to
assure the continued safe reliable
operation of the bridge.

This deviation from the operating
regulations is authorized under 33 CFR

117.35, and will be performed with all

due speed in order to return the bridge

to normal operation as soon as possible.
Dated: April 21, 2003.

John L. Grenier,

Captain, Coast Guard, Acting Commander,
First Coast Guard District.

[FR Doc. 03—-10831 Filed 5-1-03; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD13-03-012]

RIN 1625-AA00

Security and Safety Zone: Protection

of Large Passenger Vessels, Portland,
OR

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule; request for
comments.

SUMMARY: Increases in the Coast Guard’s
maritime security posture necessitate
establishing temporary regulations for
the safety and security of large
passenger vessels in the navigable
waters of the Portland, OR Captain of
the Port zone. This security zone will
provide for the regulation of vessel
traffic in the vicinity of large passenger
vessels.

DATES: This regulation is effective
March 12, 2003, until September 12,
2003. Comments and related material
must reach the Coast Guard on or before
June 2, 2003.

ADDRESSES: You may mail comments
and related material to Marine Safety
Office/Group Portland, 6767 North
Basin Ave, Portland, OR, 97217. Marine
Safety Office Portland maintains the
public docket [CGD13-03-012] for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
Marine Safety Office Portland between 7
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
LTJG Tad Drozdowski, c/o Captain of
the Port Portland, 6767 North Basin
Ave, Portland, OR, (503) 240-2584.

SUPPLEMENTARY INFORMATION:
Request for Comments

We encourage you to participate in
this rulemaking by submitting

comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [CGD13-03-012],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 82 by 11 inches,
suitable for copying. If you would like
to know they reached us, please enclose
a stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this temporary final rule in view of
them.

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) and
5 U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for not publishing
an NPRM and for making this rule
effective less than 30 days after
publication in the Federal Register.
Publishing a NPRM would be contrary
to public interest since immediate
action is necessary to safeguard large
passenger vessels from sabotage, other
subversive acts, or accidents. If normal
notice and comment procedures were
followed, this rule would not become
effective soon enough to provide
immediate protection to large passenger
vessels from the threats posed by hostile
entities and would compromise the vital
national interest in protecting maritime
transportation and commerce. The
security and safety zone in this
regulation has been carefully designed
to minimally impact the public while
providing a reasonable level of
protection for large passenger vessels.
For these reasons, following normal
rulemaking procedures in this case
would be impracticable, unnecessary,
and contrary to the public interest.

Background and Purpose

Recent events highlight the fact that
there are hostile entities operating with
the intent to harm U.S. National
Security. The President has continued
the national emergencies he declared
following the September 11, 2001
terrorist attacks (67 FR 58317 (Sept. 13,
2002) (continuing national emergency
with respect to terrorist attacks)), 67 FR
59447 (Sept. 20, 2002) (continuing
national emergency with respect to
persons who commit, threaten to
commit or support terrorism)). The
President also has found pursuant to
law, including the Act of June 15, 1917,
as amended August 9, 1950, by the
Magnuson Act (50 U.S.C. 191 et. seq.),
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that the security of the United States is
and continues to be endangered
following the attacks (E.O. 13,273, 67 FR
56215 (Sept. 3, 2002) (security
endangered by disturbances in
international relations of U.S. and such
disturbances continue to endanger such
relations)).

The Coast Guard, through this action,
intends to assist large passenger vessels
by establishing a security and safety
zone to exclude persons and vessels
from the immediate vicinity of all large
passenger vessels. Entry into this zone
will be prohibited unless authorized by
the Captain of the Port or his designee.
The Captain of the Port may be assisted
by other federal, state, or local agencies.

Discussion of Rule

This rule, for safety and security
concerns, controls vessel movement in a
regulated area surrounding large
passenger vessels. For the purpose of
this regulation, a large passenger vessel
means any vessel over 100 feet in length
(33 meters) carrying passengers for hire
including, but not limited to, cruise
ships, auto ferries, passenger ferries, and
excursion vessels. All vessels within
500 yards of large passenger vessels
shall operate at the minimum speed
necessary to maintain a safe course, and
shall proceed as directed by the official
patrol. No vessel, except a public vessel
(defined below), is allowed within 100
yards of a large passenger vessel, unless
authorized by the on-scene official
patrol or large passenger vessel master.
Vessels requesting to pass within 100
yards of a large passenger vessel shall
contact the on-scene official patrol or
large passenger vessel master on VHF—
FM channel 16 or 13. The on-scene
official patrol or large passenger vessel
master may permit vessels that can only
operate safely in a navigable channel to
pass within 100 yards of a large
passenger vessel in order to ensure a
safe passage in accordance with the
Navigation Rules. Similarly, commercial
vessels anchored in a designated
anchorage area may be permitted to
remain at anchor within 100 yards of
passing large passenger vessels. Public
vessels for the purpose of this
Temporary Final Rule are vessels
owned, chartered, or operated by the
United States, or by a State or political
subdivision thereof.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that

Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DHS is unnecessary.

Although this regulation restricts
access to the regulated area, the effect of
this regulation will not be significant
because: (i) Individual large passenger
vessel security and safety zones are
limited in size; (ii) the on-scene official
patrol or large passenger vessel master
may authorize access to the large
passenger vessel security and safety
zone; (iii) the large passenger vessel
security and safety zone for any given
transiting large passenger vessel will
effect a given geographical location for
a limited time; and (iv) the Coast Guard
will make notifications via maritime
advisories so mariners can adjust their
plans accordingly.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” includes
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to operate near or
anchor in the vicinity of large passenger
vessels in the navigable waters of the
United States to which this rule applies.

This temporary regulation will not
have a significant economic impact on
a substantial number of small entities
for the following reasons: (i) Individual
large passenger vessel security and
safety zones are limited in size; (ii) the
on-scene official patrol or large
passenger vessel master may authorize
access to the large passenger vessel
security and safety zone; (iii) the
passenger vessel security and safety
zone for any given transiting large
passenger vessel will affect a given
geographic location for a limited time;
and (iv) the Coast Guard will make
notifications via maritime advisories so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact one of the
points of contact listed under FOR
FURTHER INFORMATION CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
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Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

The Coast Guard recognizes the rights
of Native American Tribes under the
Stevens Treaties. Moreover, the Coast
Guard is committed to working with
Tribal Governments to implement local
policies to mitigate tribal concerns.
Given the flexibility of the Temporary
Final Rule to accommodate the special
needs of mariners in the vicinity of large
passenger vessels and the Coast Guard’s
commitment to working with the Tribes,
we have determined that passenger
vessel security and fishing rights
protection need not be incompatible and
therefore have determined that this
Temporary Final Rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
Nevertheless, Indian Tribes that have
questions concerning the provisions of
this Temporary Final Rule or options for
compliance are encouraged to contact
the point of contact listed under FOR
FURTHER INFORMATION CONTACT.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant

energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

The Coast Guard’s preliminary review
indicates this temporary rule is
categorically excluded from further
environmental documentation under
figure 2—1, paragraph 34(g) of
Commandant Instruction M16475.1D. As
an emergency action, the Environmental
Analysis, requisite regulatory
consultations, and Categorical Exclusion
Determination will be prepared and
submitted after establishment of this
temporary passenger vessel security
zone, and will be available in the
docket. This temporary rule ensures the
safety and security of large passenger
vessels. All standard environmental
measures remain in effect. The
Categorical Exclusion Determination
will be made available in the docket for
inspection or copying where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the pre-
amble, the Coast Guard amends 33 CFR
part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—1, 6.04—6 and 160.5;
Department of Homeland Security Delegation
No. 0170.

= 2. From March 12, 2003, until Sep-
tember 12, 2003, temporary § 165.T13—
006 is added to read as follows:

§165.T13-006 Security and Safety Zone,
Large Passenger Vessel Protection,
Portland, OR

(a) The following definitions apply to
this section:

Federal Law Enforcement Officer
means any employee or agent of the
United States government who has the
authority to carry firearms and make
warrantless arrests and whose duties
involve the enforcement of criminal
laws of the United States.

Large passenger vessel means any
vessel over 100 feet in length (33
meters) carrying passengers for hire
including, but not limited to, cruise
ships, auto ferries, passenger ferries, and
excursion vessels.

Large passenger vessel security and
safety zone is a regulated area of water,

established by this section, surrounding
large passenger vessels for a 500 yard
radius, that is necessary to provide for
the security and safety of these vessels.

Navigable waters of the United States
means those waters defined as such in
33 CFR part 2.

Navigation Rules means the
Navigation Rules, International-Inland.
Official patrol means those persons
designated by the Captain of the Port to

monitor a large passenger vessel
security and safety zone, permit entry
into the zone, give legally enforceable
orders to persons or vessels within the
zone and take other actions authorized
by the Captain of the Port. Persons
authorized to enforce this section are
designated as the Official Patrol.

Oregon Law Enforcement Officer
means any Oregon Peace Officer as
defined in Oregon Revised Statutes
§161.015.

Public vessel means vessels owned,
chartered, or operated by the United
States, or by a State or political
subdivision thereof.

Washington Law Enforcement Officer
means any General Authority
Washington Peace Officer, Limited
Authority Washington Peace Officer, or
Specially Commissioned Washington
Peace Officer as defined in Revised
Code of Washington section 10.93.020.

(b) Security and safety zone. There is
established a large passenger vessel
security and safety zone extending for a
500 yard radius around all large
passenger vessels located in the
navigable waters of the United States, in
Portland, OR beginning at the Columbia
River Bar “C” buoy extending eastward
on the Columbia River to Kennewick,
WA and upriver through Lewiston, ID
on the Snake River.

(c) The large passenger vessel security
and safety zone established by this
section remains in effect at all times,
whether the large passenger vessel is
underway, anchored, or moored.

(d) The Navigation Rules shall apply
at all times within a large passenger
vessel security and safety zone.

(e) All vessels within a large
passenger vessel security and safety
zone shall operate at the minimum
speed necessary to maintain a safe
course and shall proceed as directed by
the on-scene official patrol or large
passenger vessel master. No vessel or
person is allowed within 100 yards of a
large passenger vessel, unless
authorized by the on-scene official
patrol or large passenger vessel master.

(f) To request authorization to operate
within 100 yards of a large passenger
vessel, contact the on-scene official
patrol or large passenger vessel master
on VHF-FM channel 16 or 13.
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(g) When conditions permit, the on-
scene official patrol or large passenger
vessel master should:

(1) Permit vessels constrained by their
navigational draft or restricted in their
ability to maneuver to pass within 100
yards of a large passenger vessel in
order to ensure a safe passage in
accordance with the Navigation Rules;
and

(2) Permit commercial vessels
anchored in a designated anchorage area
to remain at anchor within 100 yards of
a passing large passenger vessel; and

(3) Permit vessels that must transit via
a navigable channel or waterway to pass
within 100 yards of a moored or
anchored large passenger vessel with
minimal delay consistent with security.

(h) When a large passenger vessel
approaches within 100 yards of a vessel
that is moored, or anchored in a
designated anchorage, the stationary
vessel must stay moored or anchored
while it remains within the large
passenger vessel’s security and safety
zone unless it is either ordered by, or
given permission by the Captain of the
Port Portland, his designated
representative or the on-scene official
patrol to do otherwise.

(i) Exemption. Public vessels as
defined in paragraph (a) in this section
are exempt from complying with
paragraphs (e}, (f), (g), (h), (j), and (k) of
this section.

(j) Enforcement. Any Coast Guard
commissioned, warrant or petty officer
may enforce the rules in this section.
When immediate action is required and
representatives of the Coast Guard are
not present or not present in sufficient
force to exercise effective control in the
vicinity of a large passenger vessel, any
Federal Law Enforcement Officer,
Oregon Law Enforcement Officer or
Washington Law Enforcement Officer
may enforce the rules contained in this
section pursuant to 33 CFR 6.04—11. In
addition, the Captain of the Port may be
assisted by other federal, state or local
agencies in enforcing this section.

(k) Waiver. The Captain of the Port
Portland may waive any of the
requirements of this section for any
vessel or class of vessels upon finding
that a vessel or class of vessels,
operational conditions or other
circumstances are such that application
of this section is unnecessary or
impractical for the purpose of port
security, safety or environmental safety.

Dated: March 26, 2003.
Paul D. Jewell,

Captain, Coast Guard, Captain of the Port,
Portland.

[FR Doc. 03-10832 Filed 5—1-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD08-03-014]
RIN 1625-AA11

Regulated Navigation Area; Reporting
Requirements for Barges Loaded With
Certain Dangerous Cargoes, Inland
Rivers, Eighth Coast Guard District

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule; request for
comments.

SUMMARY: The Coast Guard is
establishing a regulated navigation area
(RNA) within all inland rivers of the
Eighth Coast Guard District. This RNA
applies to barges loaded with certain
dangerous cargoes (CDCs) operating on
inland rivers and requires them to
report their position and other
information to the Inland River Vessel
Movement Center (IRVMC). This action
is necessary to ensure public safety,
prevent sabotage or terrorist acts, and
facilitate the efforts of emergency
services and law enforcement officers
responding to terrorist attacks.

DATES: This rule is effective on April 16,
2003 through October 31, 2003.
ADDRESSES: You may mail comments
and related material to Commander,
Eighth Coast Guard District (m), Hale
Boggs Federal Bldg., 501 Magazine
Street, New Orleans LA 70130.
Commander, Eighth Coast Guard
District (m) maintains the public docket
for this rulemaking. Comments and
material received from the public, as
well as documents indicated in this
preamble as being available in the
docket, are part of docket CGD08-03—
014 and are available for inspection or
copying at Commander, Eighth Coast
Guard District (m), Hale Boggs Federal
Bldg., 501 Magazine Street, New
Orleans LA 70130 between 8 a.m. and
3:30 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Commander (CDR) Jerry Torok or
Lieutenant (LT) Karrie Trebbe, Project
Managers for the Eighth Coast Guard
District Commander, Hale Boggs Federal
Bldg., 501 Magazine Street, New
Orleans LA 70130, telephone (504) 589—
6271.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b), the

Coast Guard finds that good cause exists
for not publishing a NPRM, and under

5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The Maritime Administration
(MARAD) recently issued MARAD
Advisory 03—03 (182100Z MAR 03)
informing operators of maritime
interests of increased threat possibilities
to vessels and facilities and a higher risk
of terrorist attacks to the transportation
community in the United States.
Further, national security and
intelligence officials warn that future
terrorist attacks against United States
interests are likely. The measures
contemplated by the rule are intended
to prevent waterborne acts of sabotage
or terrorism, which terrorists have
demonstrated a capability to carry out.
Any delay in making this regulation
effective would be contrary to the public
interest because immediate action is
necessary to protect U.S. maritime
transportation interests against the
possible loss of life, injury, or damage
to property.

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. We
encourage comments on whether a
Regulated Navigation Area is the
appropriate tool for a long-term solution
to the security risk at issue. If you do so,
please include your name and address,
identify the docket number for this
rulemaking [CGD08-03—-014], indicate
the specific section of this document to
which each comment applies, and give
the reason for each comment. Please
submit all comments and related
material in an unbound format, no
larger than 81/2 by 11 inches, suitable
for copying. If you would like to know
they reached us, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
comments and material received during
the comment period. We may change
this rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Commander,
Eighth Coast Guard District (m) at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

Terrorist attacks on September 11,
2001 inflicted catastrophic human
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casualties and property damage. These
attacks highlighted the terrorists’ ability
and desire to utilize multiple means in
different geographic areas to increase
their opportunities to successfully carry
out their mission, thereby maximizing
destruction using multiple terrorist acts.

Since the September 11, 2001 terrorist
attacks on the World Trade Center in
New York, the Pentagon in Arlington,
Virginia and Flight 93, the Federal
Bureau of Investigation (FBI) has issued
several warnings concerning the
potential for additional terrorist attacks
within the United States. The threat of
maritime attacks is real as evidenced by
the October 2002 attack on a tank vessel
off the coast of Yemen and the prior
attack on the USS COLE. These attacks
manifest a continuing threat to U.S.
assets as described in the President’s
finding in Executive Order 13273 of
August 21, 2002 (67 FR 56215,
September 3, 2002) that the security of
the U.S. is endangered by the September
11, 2001 attacks and that such
disturbances continue to endanger the
international relations of the United
States. See also Continuation of the
National Emergency with Respect to
Certain Terrorist Attacks, (67 FR 58317,
September 13, 2002); Continuation of
the National Emergency With Respect
To Persons Who Commit, Threaten To
Commit, Or Support Terrorism, (67 FR
59447, September 20, 2002). The U.S.
Maritime Administration (MARAD) in
Advisory 02—07 advised U.S. shipping
interests to maintain a heightened state
of alert against possible terrorist attacks.
MARAD more recently issued Advisory
03-03 informing operators of maritime
interests of increased threat possibilities
to vessels and facilities and a higher risk
of terrorist attacks to the transportation
community in the United States. The
ongoing hostilities in Afghanistan and
Iraq have made it prudent for U.S. ports
and waterways to be on a higher state
of alert because the Al Qaeda
organization and other similar
organizations have declared an ongoing
intention to conduct armed attacks on
U.S. interests worldwide.

Therefore, the Coast Guard is
establishing an RNA within the inland
rivers of the Eighth Coast Guard District
in order to safeguard vessels, ports and
waterfront facilities from sabotage or
terrorist acts. This RNA applies to
barges loaded with CDCs operating on
the Mississippi River above mile 235.0,
Above Head of Passes, including all its
tributaries; the Atchafalaya River above
mile 55.0 including the Red River; the
Ohio River and all its tributaries; and
the Tennessee River from its confluence
with the Ohio River to mile zero on the
Mobile River and all other tributaries

between these two rivers. This RNA
affects vessels that transport CDCs that
if used as a weapon of terrorism could
result in substantial loss of life, property
and environmental damage, and grave
economic consequences. This
rulemaking requires operators, as
defined in this rule, of barges loading or
loaded with CDCs within the RNA to
periodically report their position and
other specified information to the
Inland River Vessel Movement Center
(IRVMC) for protection against sabotage
and terrorist acts.

If additional information warrants
modifying or amending this rule, we
will revise the rule and publish the
revision in the Federal Register.

Discussion of Rule

This rule applies to operators of a
barge loaded with or loading CDCs,
within the regulated area. This rule does
not apply to operators of “empty”’
barges within the RNA. The terms barge,
certain dangerous cargoes (CDCs),
downbound, CDC barge, Eighth Coast
Guard District, empty, final destination,
gas free, loaded, operator, and upbound
are defined in the regulatory section of
this rule. The operator, of a CDC barge(s)
loaded with or being loaded with CDCs
must report to the IRVMC specific
information under the following
conditions: 4 hours prior to loading a
barge(s) with CDCs; 4 hours prior to
dropping off a CDC barge(s) in a fleeting
area; 4 hours prior to picking up a CDC
barge(s) from a fleeting area; 4 hours
prior to getting underway with a CDC
barge(s); upon point of entry into the
RNA with a CDC barge(s); at designated
reporting points in Table 165.T08—
019(f); when the estimated time of
arrival (ETA) to a reporting point varies
by 6 hours from the previously reported
ETA; any significant deviation from
previously reported information; upon
arrival at the “final” destination with a
CDC barge(s), if within the RNA; upon
departing the RNA with a CDC barge(s);
and when directed by the IRVMC.

Each report to the IRVMC must
contain all the information items
specified in Table 165.T08-019(g).
Reports must be made to the IRVMC,
either by telephone toll free to (866)
442-6089, by fax toll free to (866) 442—
6107, or by e-mail to
irvmc@cgstl.uscg.mil.

Deviation from this rule is prohibited
unless specifically authorized by the
Commander, Eighth Coast Guard
District or designated representatives. In
addition to 33 U.S.C. 1231 and 50 U.S.C.
191, the authority for this section
includes 33 U.S.C. 1226.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security.
The operational reporting requirements
of the RNA are minimal, transitory and
necessary to provide immediate,
improved security for the public,
vessels, and U.S. ports and waterways.
The requirements do not alter normal
barge cargo loading operations or
transits. Additionally, this RNA is
temporary in nature and the Coast
Guard may issue a NPRM as it considers
whether to make this rule permanent.
The minimal hardships that may be
experienced by persons or vessels, as a
result of this rule, are necessary to the
national interest in protecting the
public, vessels, and vessel crews from
the devastating consequences of acts of
terrorism, and from sabotage or other
subversive acts, accidents, or other
causes of a similar nature.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the operators of barges
intending to load CDCs and transit on
inland waterways with CDC barge(s)
within the Eighth Coast Guard District.
This RNA will not have a significant
economic impact on a substantial
number of small entities because this
rule does not require any alteration of
barge operations or transits. The
operational communications required
by this RNA are transitory in nature and
do not require operators to obtain new
equipment.

If you are a small business entity and
are significantly affected by the
regulation please contact LT Karrie C.
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Trebbe, Project Manager for Eighth
Coast Guard District Commander, Hale
Boggs Federal Bldg., 501 Magazine
Street, New Orleans LA 70130,
telephone (504) 589-6271.

Assistance for Small Entities

Under subsection 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 [Pub. L. 104-121],
we offered to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comments on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for new collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). As defined in 5 CFR 1320.3(c),
“collection of information” comprises
reporting, recordkeeping, monitoring,
posting, labeling, and other, similar
actions. The title and description of the
information collection, a description of
those who must collect the information,
and an estimate of the total annual
burden follow. The estimate covers the
time for reviewing instructions,
searching existing sources of data,
gathering and maintaining the data
needed, and completing and reviewing
the collection.

Title: Regulated Navigation Areas;
Reporting Requirements for Barges
Loaded with Certain Dangerous Cargoes,
Inland Rivers, Eighth and Ninth Coast
Guard Districts.

OMB Control Number: 1625-0105.

Summary of the Collection of
Information: The Coast Guard requires
position and intended movement
reporting, and cargo transfer and
fleeting operations reporting, from
barges carrying CDCs in the inland
rivers within the Eighth and Ninth Coast
Guard Districts. This rule will amend 33
CFR part 165 to temporarily require:

Owners and operators of covered
barges must report the following
information via toll free telephone, toll
free fax, or email:

a. Name of barge and towboat;

b. Name of loading, fleeting, and
terminal facility;

c. Estimated time of arrival (ETA) at
loading, fleeting and terminal facility;

d. Planned route, including estimated
time of departure (ETD) from loading,
fleeting, and terminal facility;

e. 4 hours prior to loading covered
dangerous cargoes;

f. 4 hours prior to dropping off a
covered barge in a fleeting area;

g. 4 hours prior to picking up a
covered barge from a fleeting area;

h. 4 hours prior to getting underway
with a covered barge;

i. At entry into the covered
geographical area;

j.- ETA at approximately 148
designated reporting points within the
covered geographical area;

k. At any time ETA to a reporting
point varies by 6 hours from the
previously reported ETA;

1. any significant deviation from
previously reported information;

m. Upon arrival at the “final”
destination with a covered barge, if
within the covered geographical area;

n. Upon departing the covered
geographical area; and

0. When directed by the Coast Guard.

The temporary changes will be in
effect though October 31, 2003.

Need for Information: To ensure port
safety and security and to ensure the
uninterrupted flow of commerce, the
Coast Guard must temporarily issue
regulations requiring position and
intended movement reporting, and
cargo transfer and fleeting operations
reporting, from barges carrying CDCs in
the inland rivers within the Eighth and
Ninth Coast Guard Districts.

Proposed use of Information: This
information is required to enhance
maritime security, control vessel traffic,
develop contingency plans, and enforce
regulations.

Description of the Respondents: The
respondents are owners, agents, masters,
operators, or persons in charge of barges
loaded with certain dangerous cargoes
operating on the inland rivers located
within the Eighth and Ninth Coast
Guard Districts.

Number of Respondents: The existing
OMB-approved collection number of
respondents is zero(0). This temporary
rule will increase the number of
respondents by 3,505 to a total of 3,505.

Frequency of Response: The existing
OMB-approved collection annual
number of responses is zero(0). This
temporary rule will increase the number
of responses by 7,711 to a total of 7,711.

Burden of Response: The existing
OMB-approved collection burden of
response is zero (0). This temporary rule
will increase the burden of response by
15 minutes (0.250 hours) to a total of 15
minutes (0.250 hours).

Estimate of Total Annual Burden: The
existing OMB-approved collection total
annual burden is zero (0). This
temporary rule will increase the total
annual burden by 1,928 hours to a total
of 1,928 hours.

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), we submitted a copy of this
rule to the Office of Management and
Budget (OMB) for its review of the
collection of information. Due to the
circumstances surrounding this
temporary rule, we asked for
“emergency processing”’ of our request.
We received OMB approval for the
collection of information on April 15,
2003. It is valid through October 31,
2003.

We ask for public comment on the
collection of information to help us
determine how useful the information
is; whether it can help us perform our
functions better; whether it is readily
available elsewhere; how accurate our
estimate of the burden of collection is;
how valid our methods for determining
burden are; how we can improve the
quality, usefulness, and clarity of the
information; and how we can minimize
the burden of collection.

If you submit comments on the
collection of information, submit them
both to OMB and to the Docket
Management Facility where indicated
under ADDRESSES, by the date under
DATES.

You need not respond to a collection
of information unless it displays a
currently valid control number from
OMB. We received OMB approval for
the collection of information on April
15, 2003. It is valid through October 31,
2003.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
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effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of

categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1 paragraph (34)(g), of the
instruction, from further environmental
documentation because this rule is not
expected to result in any significant
environmental impact as described in
NEPA. A final “Environmental Analysis
Check List”” and a final “Categorical
Exclusion Determination” are available
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Vessels, Waterways.

» For the reasons discussed in the pre-
amble, the Coast Guard amends 33 CFR
part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.

» 2. Add temporary § 165.T08-019 to
read as follows:

§165.T08-019 Regulated Navigation Area;
Reporting Requirements for Barges Loaded
with Certain Dangerous Cargoes, Inland
Rivers, Eighth Coast Guard District.

(a) Regulated Navigation Area. The
following waters are a Regulated
Navigation Area (RNA): Mississippi
River above mile 235.0, Above Head of
Passes, including all its tributaries; the
Atchafalaya River above mile 55.0
including the Red River; the Ohio River
and all its tributaries; and the Tennessee
River from its confluence with the Ohio
River to mile zero on the Mobile River
and all other tributaries between these
two rivers.

(b) Applicability. This section applies
to operators of barges loading or loaded
with certain dangerous cargoes (CDCs)
within the Regulated Navigation Area.
This section does not apply to operators
of “empty” CDC barges, as defined in
the definitions section.

(c) Definitions. As used in this
section:

Barge means a non-self propelled
vessel engaged in commerce, as set out
in 33 CFR 160. 204, published February
28, 2003 in Notification of Arrival in
U.S. Ports, (68 FR 9537, 9544).

Certain Dangerous Cargoes (CDCs)
includes any of the following:

(1) Division 1.1 or 1.2 explosives as
defined in 49 CFR 173.50, and that is in
a quantity in excess of 100 metric tons
per barge.

(2) Division 1.5D blasting agents for
which a permit is required under 49
CFR 176.415 or, for which a permit is
required as a condition of a Research
and Special Programs Administration
(RSPA) exemption, and that is in a
quantity in excess of 100 metric tons per
barge.

(3) Division 2.3 “poisonous gas”, as
listed in 49 CFR 172.101 that is also a
“material poisonous by inhalation” as
defined in 49 CFR 171.8, and that is in
a quantity in excess of 1 metric ton per
barge.

(4) Division 5.1 “Ammonium Nitrate
and Certain Ammonium Nitrate
Fertilizers” for which a permit is
required under 49 CFR 176.415, or for
which a permit is required as a
condition of a RSPA exemption, and
that is in a quantity in excess of 100
metric tons per barge.

(5) A liquid material that has a
primary or subsidiary classification of
Division 6.1 “poisonous material” as
listed in 49 CFR 172.101 that is also a
“material poisonous by inhalation”, as
defined in 49 CFR 171.8 and that is in
a bulk packaging, or that is in a quantity
in excess of 20 metric tons per barge
when not in a bulk packaging.

(6) Class 7, “highway route controlled
quantity”’ radioactive material or “fissile
material, controlled shipment”, as
defined in 49 CFR 173.403.

(7) Bulk liquefied chlorine gas and
Bulk liquefied gas cargo that is
flammable and/or toxic and carried
under 46 CFR 154.7.

(8) The following bulk liquids:

(i) Acetone cyanohydrin,

(ii) Allyl alcohol,

(iii) Chlorosulfonic acid,

(iv) Crotonaldehyde,

(v) Ethylene chlorohydrin,

(vi) Ethylene dibromide,

(vii) Methacrylonitrile,

(viii) Oleum (fuming sulfuric acid),
and

(ix) Propylene Oxide.

CDC barge means a barge loaded with
CDCs.

Downbound means the tow is
traveling with the current.

Eighth Coast Guard District means the
Coast Guard District as set out in 33 CFR
part 3.40-1.

Empty means no product and the
barge is certified as gas free by a marine
chemist.

Final destination means the final
destination of the CDC barge(s); fleeting
area, receiving facility or terminal.

Gas free means the barge has been
certified by a marine chemist to be gas
free.

Loaded means the barge is loaded, or
containing CDC cargo residue and not
gas free.
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Operator means any person, including

but not limited to an owner, charterer,
or contractor, who conducts or is
responsible for the operation of a barge.

Upbound means the tow is traveling
against the current.

d) Effective dates. This section is
effective from April 16, 2003 through
October 31, 2003.

(e) Regulations. (1) The operator of a
barge(s) loaded with or being loaded
with CDCs in the RNA must report to
the Inland River Vessel Movement
Center (IRVMC):

(i) 4 hours prior to loading a barge(s)
with CDCs:

(ii) 4 hours prior to dropping off a
CDC barge(s) at a fleeting area;

(iii) 4 hours prior to picking up a CDC
barge(s) from a fleeting area;

(iv) 4 hours prior to getting underway
with a CDC barge(s) within the RNA;

(v) upon point of entry into the RNA
with a CDC barge(s);

(vi) at designated reporting points, set
forth in Table 165.T08-019(f), in
paragraph (f) of this section;

(vii) when the estimated time of
arrival (ETA) to a reporting point varies
by 6 hours from the previously reported
ETA;

(viii) any significant deviation from
previously reported information;

(ix) upon arrival at a “final”
destination with a CDC barge(s), if
arrival is within the RNA;

(x) upon departing the RNA with a
CDC barge(s); and

(xi) when directed by the IRVMC.

(2) Each report to the IRVMC must
contain all the information items
specified in Table 165.T08-019(g), in
paragraph (g) of this section.

(3) Reports required by this section
must be made to the IRVMC either by
telephone toll free to (866) 442—6089, by
fax toll free to (866) 442—6107, or by e-
mail to irvmc@cgstl.uscg.mil.

(4) The general regulations contained
in 33 CFR 165.13 apply to this section.

(f) Eighth Coast Guard District inland
river reporting points. Operators of
barges loading or loaded with CDCs
must report the information required by
this section at the reporting points
designated in Table 165.T08-019(f) to
this paragraph.

Table 165.T08-019(f). Eighth Coast
Guard District Inland River Reporting
Points

(1) Lower Mississippi River (LMR)
Upbound Reporting Points, Mile
Marker (M):

(i) M 235.0 (Checking into RNA)
(ii) M 310.0

(iii) M 385.0

@

(

(vi) M 610.0
(vii) M 700.0
(viii) M 775.0
(ix) M 850.0
(x) M 925.0

)

(2) Lower Mississippi River (LMR)
Downbound Reporting Points, Mile
Marker (M):

(i) M 850.0

(i) M 775.0

(iii) M 650.0

(iv) M 525.0

(v) M 400.0

(vi) M 270.0

(vii) M 235.0 (Checking out of RNA)

(3) Upper Mississippi River (UMR)
Upbound Reporting Points: at Mile
Marker (M) and when Departing
Lock & Dam (L&D):

vii) L&D 11

viii) L&D 8

ix) L&D 4

x) L&D 3

Upper Mississippi River (UMR)
Downbound Reporting Points, at
Mile Marker (M) and when
Departing Lock & Dam (L&D),
unless otherwise indicated:

(
(
(
%
(vi) L&D 14
(
(
(
(
)

(4

L&D
(x) M 145.0
(xi) M 20.0
(5) Missouri River (MOR) Upbound
Reporting Points, at Mile Marker

1

@

(i

(iii

@ .

(v) M 425.0

(vi) M 525.0

(vii) M 575.0

(viii) M 675.0

(ix) M 730.0

(6) Missouri River (MOR) Downbound
Reporting Points, at Mile Marker
(M):

(i) M 730.0

(ii) M 675.0

(iii) M 550.0

(iv) M 400.0
(V) M 225.0
(vi) M 55.0

(7) Illinois River (ILR) Upbound

Reporting Points, at Mile Marker

(M) and when Departing Lock &
Dam (L&D):

(i) Mo0.0

(ii) New LaGrange L&D

(iii) M 140.0

(iv) M 187.2 (Checking out RNA)

(8) Illinois River (ILR) Downbound
Reporting Points, at mile marker
and when Departing Lock & Dam
(L&D):

(i) 187.2 (Checking in RNA)
(ii) New LaGrange L&D

(9) Ohio River Upbound Reporting
Points, at Mile Marker (M) and
when Departing Lock & Dam (L&D),
unless otherwise indicated:

(i) M 920

(ii) Upon arriving at John T Meyers
L&D

(iii) M 825.0

(iv) M 747.0

(v) M 675.0

(vi) M 630.0

(vii) M 557.0

(viii) M 512.0

(ix) M 407.0

(x) Greenup L&D

(xi) Robert C. Byrd L&D

(xii) Belleville L&D

(xiii) Hannibal L&D

(xiv) Upon arriving at Montgomery

L&D

(10) Ohio River Downbound Reporting
Points, at Mile Marker (M) and
when Departing Lock & Dam (L&D),
unless otherwise indicated:

(i) Montgomery L&D

(ii) Hannibal L&D

(ii1) Belleville L&D

(iv) Robert C. Bryd L&D

(v) Greenup L&D

(vi) Capt Anthony Meldahl L&D
(vii) M 550.0

(viii) M 650.0

(ix) M 750.0

(x) John T Meyers L&D

(xi) Upon arriving at Smithland L&D

(11) Allegheny River Upbound:

(i) Report when departing RNA
2

(12) Allegheny River Downbound
Reporting Point, when Arriving
Lock & Dam (L&D):

(i) L&D 4
(13) Monongahela River Upbound:
(i) No reporting point

(14) Monongahela River Downbound
Reporting Point, when Arriving
Lock & Dam (L&D):

(i) L&D 4
(i) M 24.2

(15) Kanawha River Upbound Reporting
Point, when Arriving Lock & Dam
(L&D):

(i) Winfield L&D

(16) Kanawha River Downbound
Reporting Point, when Departing
Lock & Dam (L&D):
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(i) Winfield L&D
(17) Cumberland River Upbound
Reporting Points, at Mile Marker
(M) and when Departing Lock &
Dam (L&D):
(i) Barkley L&D
(ii) M 125.0
(18) Cumberland River Downbound
Reporting Points, at Mile Marker
(M) and when Departing Lock &
Dam (L&D), unless otherwise
indicated:
(i) Upon arriving at the Old Hickory
L&D
(ii) M 125.0
(iii) Barkley L&D
(19) Tennessee River Upbound
Reporting Points, at Mile Marker
(M) and when Departing Lock &
Dam (L&D), unless otherwise
indicated:
(i) Kentucky L&D
(ii) M 125.0
(iii) Pickwick Landing L&D
(iv) General Joe Wheeler L&D
(
(
(
(

i
i

v) Gunterville L&D

vi) Nickajack L&D

vii) Watts Bar L&D

viii) Upon arriving at Fort Loudon
L&D

(20) Tennessee River Downbound
Reporting Points, at Mile Marker
(M) and when Departing Lock &
Dam (L&D), unless otherwise
indicated:
(i) Fort Loudon L&D
(ii) Watts Bar L&D
(iii) Upon arriving at Chickamauga
L&D
(iv) Nickajack L&D
(v) Gunterville L&D
(vi) General Joe Wheeler L&D
vii) Pickwick Landing L&D
(viii) M 125.0
(ix) Kentucky L&D
(21) Tennessee-Tombigbee River,
Upbound Reporting Points, at Mile

Marker (M) and when Departing
Lock & Dam (L&D):

(i) Lock D

(ii) Aberdeen L&D

(iii) Aliceville L&D

(iv) M 200.0

(v) M 100.0 Tombigbee River

(22) Tennessee-Tombigbee River,
Downbound Reporting Points, at
Mile Marker (M) and when
Departing Lock & Dam (L&D):

(i) Coffeeville L&D
(ii) M 200.0

(iii) Aliceville L&D
(iv) Aberdeen L&D
(v) Lock D

(23) Mobile River, Upbound Reporting
Point at Mile Marker (M):

(i) 0.0 (Checking in RNA)

(24) Mobile River, Downbound

Reporting Point at Mile Marker (M):
(i) 0.0 (Checking out RNA)

(25) Black Warrior River, Upbound
Reporting Point when Departing
L&D:

(i) Holt L&D

(26) Black Warrior River, Downbound
Reporting Point when Departing
L&D:

(i) Holt L&D

(27) Alabama River, Upbound Reporting
Points at Mile Marker (M) and when
Departing L&D:

(i) Claiborne L&D
(ii) M 160.0
(iii) M 255.0

(28) Alabama River, Downbound
Reporting Points when Departing
L&D:

(i) M 255.0
(ii) M 160.0
(iii) Claiborne L&D

(29) McClellan-Kerr Arkansas River
Navigation System Upbound
Reporting Points, when Departing

Lock & Dam (L&D), unless
otherwise indicated:

(i) L&D 4

(ii) Upon arriving at David D. Terry
L&D

(iii) L&D 9

(iv) Ozark-Jeta Taylor L&D

(v) W.D. Mayo L&D

(vi) Chouteau L&D

(30) McClellan-Kerr Arkansas River
Navigation System Downbound
Reporting Points, when Departing
Lock & Dam (L&D):

(i) Chouteau L&D

(ii) W.D. Mayo L&D

(iii) Ozark-Jeta Taylor L&D

(iv) L&D 9

(v) David D. Terry L&D

(vi) L&D 2

(31) Red River Upbound Reporting
Points, Mile Marker and when
Departing Lock & Dam (L&D):

(i) L.C. Boggs L&D
(ii) Lock 3
(iii) M 180.0

(32) Red River Downbound Reporting
Points, when Departing Lock & Dam
(L&D):

(i) Lock 3
(ii) L.C. Boggs L&D

(33) Atchafalaya River, Upbound
Reporting Point at Mile Marker (M):
(i) 55.0 (Checking in RNA)
(34) Atchafalaya River, Downbound
Reporting Point at Mile Marker (M):
(i) 55.0 (Checking out RNA)

(g) Required information to be
reported to the Inland River Vessel
Movement Center (IRVMC).
Operators of barges loading or
loaded with CDCs must report the
information required by this
section, as set out in Table
165.T08-019(g) to this paragraph.

TABLE 165.T08-019(G). REQUIRED INFORMATION TO BE REPORTED TO THE INLAND RIVER VESSEL MOVEMENT CENTER

(IRVMC)
Planned
route, name
and location
Name and : of “final
location of Name of Type, name tiEnigrg?tgg_ destination” Estimated
contact | or termingl | vessel mov- | Barge) | ST | parture from | o GEC0S, | Report | HE e
no. where the b'g? teh(g name be loaded ;?:aﬂ?ggi“g ing’facility ing point | 4 next re-
barge(s) will 9 or onboard ; facility |- terminal), porting point
or terminal f :
be loaded including
estimated
date of
arrival
(1) 4 hours prior to loading a barge(s) with
CDC ot X X e, X X | i | s | e | e,
(2) 4 hours prior to dropping off a CDC
barge(s) to a fleeting area ..........cccoccveveies | eviviiciiis | v | e X | i | e X e | e,
(3) 4 hours prior to picking up a CDC
barge(s) from a fleeting area .................. X | e X X X X X ] X
(4) 4 hours prior to getting underway within
the RNA ..o X | s X X X X X X
(5) Upon point of entry into the RNA .......... Xl s X X X s X X X
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TABLE 165.T08-019(G). REQUIRED INFORMATION TO BE REPORTED TO THE INLAND RIVER VESSEL MOVEMENT CENTER

(IRVMC)—Continued

Planned
route, name
N 4 andf Igfpatilon
ame an ; of “final
location of Name of Type, name tiEnigrg?tgg_ destination” Estimated
contact | or termingl | vessel move | Barge) | ST | parture from | o GRS, | Report | HE e
no. where the blng the name be loaded the fleet|‘r|1‘g ing’facility ing point | 5 ext re-
barge(s) will arge(s) or onboard agre?érﬁ%g%’ or terminal), porting point
be loaded including
estimated
date olf
arrival
(6) At designated reporting points in Table
165.TO8-019(F) ...vvvvverrrrireiiiiienieeiienienns | evveieesiens | oeveessessenisenns X X [C5 T A ) X X
(7) When ETA to a reporting point varies
by 6 hours from previously reported ETA | ....ccccoeies | covenienieenieens X X () ] e | e | e X
(8) Any significant deviation from pre-
viously reported information X X X X X X X X X
(9) Upon arrival at destination ...........cccceeees | vovvviveniies | evvenieenieeniens X X | i | e | e | e | e
(10) Upon departing the RNA ........ccocovviiins | v | v, X X | i | i | i X | e
(11) When directed by the IRVMC ............. X X X X X X X X X

1If changed.

(h) Deviation from the requirements of
this section is prohibited unless
specifically authorized by the
Commander, Eighth Coast Guard
District or designated representatives.
Designated representatives include
Captains of the Port within the Eighth
Coast Guard District.

Dated: April 16, 2003.
J.W. Stark,

Captain, Coast Guard, Commander, Eighth
Coast Guard District, Acting.

[FR Doc. 03-10826 Filed 4-30-03; 9:26 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD09-03-209]
RIN 1625-AA11

Regulated Navigation Area; Reporting
Requirements for Barges Loaded With
Certain Dangerous Cargoes, lllinois
Waterway System Within the Ninth
Coast Guard District

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule; request for
comments.

SUMMARY: The Coast Guard is
establishing a regulated navigation area
(RNA) for all portions of the Illinois
Waterway System located in the Ninth
Coast Guard District. This rule requires
that barges loaded with certain
dangerous cargoes (CDCs) report their
position and other information to the
Inland River Vessel Movement Center
(IRVMC) and is intended to safeguard

vessels, ports and waterfront facilities
from sabotage or terrorist acts. This
action is necessary to ensure public
safety, prevent sabotage or terrorist acts,
and facilitate the efforts of emergency
services and law enforcement officers
responding to terrorist attacks.

DATES: This rule is effective April 16,
2003 through October 31, 2003.
ADDRESSES: You may mail comments
and related material to Commander (m),
Ninth Coast Guard District, 1240 E.
Ninth Street, Cleveland, OH 44199—
2060. Commander (m), Ninth Coast
Guard District maintains the public
docket for this rulemaking. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, are part of docket CGD09-03—
209 and are available for inspection or
copying at Commander (m), Ninth Coast
Guard District, 1240 E. Ninth Street,
Cleveland, OH 44199-2060 between 8
a.m. and 3:30 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Commander Michael Gardiner or
Lieutenant Matthew Colmer, Ninth
Coast Guard District Marine Safety
Division, at (216) 902—-6045.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b), the
Coast Guard finds that good cause exists
for not publishing an NPRM, and under
5 U.S.C. 553(d)(3), good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The Maritime Administration
(MARAD) recently issued MARAD
Advisory 03—-03 (182100Z MAR 03)

informing operators of maritime
interests of increased threat possibilities
to vessels and facilities and a higher risk
of terrorist attacks to the transportation
community in the United States.

Further, national security and
intelligence officials warn that future
terrorist attacks against the United
States interests are likely. The measures
contemplated by this rule are intended
to prevent waterborne acts of sabotage
or terrorism, which terrorists have
demonstrated a capability to carry out.
Any delay in making this regulation
effective would be contrary to the public
interest because immediate action is
necessary to protect U.S. maritime
transportation interests against the
possible loss of life, injury, or damage
to property.

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. We
encourage comments on whether a
Regulated Navigation Area is the
appropriate tool for a long-term solution
to the security risk at issue. If you do so,
please include your name and address,
identify the docket number for this
rulemaking [CGD09-03-209], indicate
the specific section of this document to
which each comment applies, and give
the reason for each comment. Please
submit all comments and related
material in an unbound format, no
larger than 87 by 11 inches, suitable for
copying. If you would like to know they
reached us, please enclose a stamped,
self-addressed postcard or envelope. We
will consider all comments and material
received during the comment period.
We may change this temporary final
rule in view of them.
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Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Commander
(m), Ninth Coast Guard District at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

Terrorist attacks on September 11,
2001, inflicted catastrophic human
casualties and property damage. These
attacks highlighted terrorists’ ability and
desire to utilize numerous methods to
increase their opportunities to
successfully carry out their mission.
This includes airborne, waterborne, and
land-based threats. This approach
maximizes the destructive possibility of
their acts.

Since the September 11, 2001 terrorist
attacks on the World Trade Center in
New York, the Pentagon in Arlington,
Virginia and Flight 93, the Federal
Bureau of Investigation (FBI) has issued
several warnings concerning the
potential for additional terrorist attacks
within the United States. The threat of
maritime attacks is real as evidenced by
the October 2002 attack on a tank vessel
off the coast of Yemen and the prior
attack on the USS COLE. These attacks
manifest a continuing threat to U.S.
assets as described in the President’s
finding in Executive Order 13273 of
August 21, 2002 (67 FR 56215,
September 3, 2002) that the security of
the United States is still endangered by
terrorist related disturbances in the
international relations of the United
States that have existed since the
terrorist attacks on the United States of
September 11, 2001. See also
Continuation of the National Emergency
with Respect to Certain Terrorist
Attacks, (67 FR 58317, September 13,
2002); Continuation of the National
Emergency With Respect To Persons
Who Commit, Threaten To Commit, Or
Support Terrorism, (67 FR 59447,
September 20, 2002).

The U.S. Maritime Administration
(MARAD) issued Advisory 02—07,
which recommends that U.S. shipping
interests maintain a heightened state of
alert against possible terrorist attacks.
MARAD more recently issued Advisory
03-03 informing operators of maritime
interests of increased threat possibilities
to vessels and facilities and a higher risk
of terrorist attacks to the transportation
community in the United States. The
ongoing hostilities in Afghanistan and
the war with Iraq underscore the

prudence of U.S. ports and waterways
being on a higher state of alert. The
heightened state of alert is further
supported by declarations and the
ongoing intent of the Al Qaeda
organization and other similar
organizations to conduct armed attacks
on U.S. interests worldwide.

This RNA complements a parallel rule
issued by the Eighth Coast Guard
District on April 16, 2003. The purpose
of these complementary rules is to
create a consistent and seamless
reporting system for the Western Rivers
Inland Waterway System within the
Eighth and Ninth Coast Guard Districts.

This RNA applies to barges loaded
with CDCs operating on the Illinois
Waterway System above mile 187.2 to
the Chicago Lock on the Chicago River
at mile 326.7 and to the confluence of
the Calumet River and Lake Michigan at
mile 333.5 of the Calumet River. The
vessels affected by this RNA transport
CDCs that, if used as a weapon of
terrorism, could result in substantial
loss of life, property and environmental
damage, as well as grave economic
consequences. This RNA requires
operators, as defined in this rule, of
barges loading or loaded with CDCs to
periodically report their position and
other specified information to the
Inland River Vessel Movement Center
(IRVMCQ).

If additional information warrants
modifying or amending this rule, we
will revise the rule and publish the
revision in the Federal Register. We
will also issue Broadcast Notices to
Mariners regarding any such revision.
This RNA is issued under authority
contained in 33 U.S.C. 1226 and 50
U.S.C. 191.

Discussion of Rule

This rule applies to operators of a
barge loaded with or loading CDCs,
within the regulated area. This rule does
not apply to operators of “empty”’
barges within the RNA. The terms barge,
certain dangerous cargoes (CDCs),
downbound, CDC barge, Ninth Coast
Guard District, empty, final destination,
gas free, loaded, operator, and upbound
are defined in the regulatory section of
this rule. The operator of a barge(s)
loaded with or being loaded with CDCs
must report to the IRVMC specific
information under the following
conditions: 4 hours prior to loading a
barge(s) with CDCs; 4 hours prior to
dropping off a CDC barge(s) in a fleeting
area; 4 hours prior to picking up a CDC
barge(s) from a fleeting area; 4 hours
prior to getting underway with a CDC
barge(s); upon point of entry into the
RNA with a CDC barge(s); at designated
reporting points in Table 165.T09—

209(f); when the estimated time of
arrival (ETA) to a reporting point varies
by 6 hours from the previously reported
ETA; any significant deviation from
previously reported information; upon
arrival at the “final” destination with a
CDC barge(s); upon departing the RNA
with a CDC barge(s); and when directed
by the IRVMC.

Each report to the IRVMC must
contain all the information items
specified in Table 165.T09—-209(g).
Reports must be made to the IRVMC,
either by telephone toll free to (866)
442-6089, by fax to (866) 442—6107, or
by e-mail to irvmc@cgstl.uscg.mil.

Deviation from this rule is prohibited
unless specifically authorized by the
Commander, Ninth Coast Guard District
or his designated representative.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security.
The operational reporting requirements
of the RNA are minimal, transitory and
necessary to provide immediate,
improved security for the public,
vessels, and U.S. ports and waterways.
The requirements do not alter normal
barge cargo loading operations or
transits. Additionally, this rule is
temporary in nature and the Coast
Guard may issue a NPRM as it considers
whether to make this rule permanent.
Any hardships experienced by persons
or vessels are necessary to the national
interest in protecting the public, vessels,
and vessel crews from the devastating
consequences of acts of terrorism, and
from sabotage or other subversive acts,
accidents, or other causes of a similar
nature.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
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substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The operators of barges
intending to load CDCs and transit on
inland waterways with CDC barge(s)
within that portion of the Illinois
Waterway System located within the
Ninth Coast Guard District. This RNA
will not have a significant economic
impact on a substantial number of small
entities because this rule does not
require any alteration of barge
operations or transits. The operational
communications required by this RNA
are transitory in nature and do not
require operators to obtain new
equipment.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under subsection 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for new collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). As defined in 5 CFR 1320.3(c),
“collection of information” comprises
reporting, recordkeeping, monitoring,
posting, labeling, and other, similar
actions. The title and description of the
information collection, a description of
those who must collect the information,
and an estimate of the total annual
burden follow. The estimate covers the
time for reviewing instructions,
searching existing sources of data,
gathering and maintaining the data
needed, and completing and reviewing
the collection.

Title: Regulated Navigation Areas;
Reporting Requirements for Barges
Loaded with Certain Dangerous Cargoes,
Inland Rivers, Eighth and Ninth Coast
Guard Districts.

OMB Control Number: 1625—-0105.

Summary of the Collection of
Information: The Coast Guard requires
position and intended movement
reporting, and cargo transfer and
fleeting operations reporting, from
barges carrying CDCs in the inland
rivers within the Eighth and Ninth Coast
Guard Districts. This rule will amend 33
CFR part 165 to temporarily require:

Owners and operators of covered
barges must report the following
information via toll free telephone, toll
free fax, or email:

a. Name of barge and towboat;

b. Name of loading, fleeting, and
terminal facility;

c. Estimated time of arrival (ETA) at
loading, fleeting and terminal facility;

d. Planned route, including estimated
time of departure (ETD) from loading,
fleeting, and terminal facility;

e. 4 hours prior to loading covered
dangerous cargoes;

f. 4 hours prior to dropping off a
covered barge in a fleeting area;

g. 4 hours prior to picking up a
covered barge from a fleeting area;

h. 4 hours prior to getting underway
with a covered barge;

i. At entry into the covered
geographical area;

j.- ETA at approximately 148
designated reporting points within the
covered geographical area;

k. At any time ETA to a reporting
point varies by 6 hours from the
previously reported ETA;

1. Any significant deviation from
previously reported information;

m. Upon arrival at the “final”
destination with a covered barge, if
within the covered geographical area;

n. Upon departing the covered
geographical area; and

0. When directed by the Coast Guard.

The temporary changes will be in
effect through October 31, 2003.

Need for Information: To ensure port
safety and security and to ensure the
uninterrupted flow of commerce, the
Coast Guard must temporarily issue
regulations requiring position and
intended movement reporting, and
cargo transfer and fleeting operations
reporting, from barges carrying CDCs in
the inland rivers within the Eighth and
Ninth Coast Guard Districts.

Proposed use of Information: This
information is required to enhance
maritime security, control vessel traffic,
develop contingency plans, and enforce
regulations.

Description of the Respondents: The
respondents are owners, agents, masters,

operators, or persons in charge of barges
loaded with certain dangerous cargoes
operating on the inland rivers located
within the Eighth and Ninth Coast
Guard Districts.

Number of Respondents: The existing
OMB-approved collection number of
respondents is zero (0). This temporary
rule will increase the number of
respondents by 3,505 to a total of 3,505.

Frequency of Response: The existing
OMB-approved collection annual
number of responses is zero (0). This
temporary rule will increase the number
of responses by 7,711 to a total of 7,711.

Burden of Response: The existing
OMB-approved collection burden of
response is zero (0). This temporary rule
will increase the burden of response by
15 minutes (0.250 hours) to a total of 15
minutes (0.250 hours).

Estimate of Total Annual Burden: The
existing OMB-approved collection total
annual burden is zero (0). This
temporary rule will increase the total
annual burden by 1,928 hours to a total
of 1,928 hours.

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)), we submitted a copy of this
rule to the Office of Management and
Budget (OMB) for its review of the
collection of information. Due to the
circumstances surrounding this
temporary rule, we asked for
“emergency processing”’ of our request.
We received OMB approval for the
collection of information on April 16,
2003. It is valid through October 31,
2003.

We ask for public comment on the
collection of information to help us
determine how useful the information
is; whether it can help us perform our
functions better; whether it is readily
available elsewhere; how accurate our
estimate of the burden of collection is;
how valid our methods for determining
burden are; how we can improve the
quality, usefulness, and clarity of the
information; and how we can minimize
the burden of collection.

If you submit comments on the
collection of information, submit them
both to OMB and to the Docket
Management Facility where indicated
under ADDRESSES, by the date under
DATES.

You need not respond to a collection
of information unless it displays a
currently valid control number from
OMB. We received OMB approval for
the collection of information on April
16, 2003. It is valid through October 31,
2003.

Federalism

A rule has implications for federalism
under Executive Order 13132,



23402

Federal Register/Vol. 68, No. 85/Friday, May 2, 2003 /Rules and Regulations

Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant

energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1 paragraph (34)(g), of the
instruction, from further environmental
documentation because this rule is not
expected to result in any significant
environmental impact as described in
NEPA. A final “Environmental Analysis
Check List”” and a final ““Categorical
Exclusion Determination” are available
in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Vessels, Waterways.

» For the reasons discussed in the pre-
amble, the Coast Guard amends 33 CFR
part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

» 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.

m 2. Add temporary § 165.T09-209 to
read as follows:

§165.T09-209 Regulated Navigation Area;
Reporting Requirements for Barges Loaded
with Certain Dangerous Cargoes, lllinois
Waterway System Within the Ninth Coast
Guard District.

(a) Regulated Navigation Area. The
following waters are a Regulated
Navigation Area (RNA): the Illinois
Waterway System above mile 187.2 to
the Chicago Lock on the Chicago River
at mile 326.7 and to the confluence of
the Calumet River and Lake Michigan at
mile 333.5 of the Calumet River.

(b) Applicability. This section applies
to operators of barges loading or loaded
with certain dangerous cargoes (CDCs)
within the Regulated Navigation Area.
This section does not apply to operators
of “empty”” CDC barges, as defined in
the definitions section.

(c) Definitions. As used in this
section:

Barge means a non-self-propelled
vessel engaged in commerce. As set out
in 33 CFR 160.204, published February
28, 2003 in Notification of Arrival in
U.S. Ports, (68 FR 9537, 9544).

Certain Dangerous Cargoes (CDCs)
includes any of the following:

(1) Division 1.1 or 1.2 explosives as
defined in 49 CFR 173.50, and that is in
a quantity in excess of 100 metric tons
per barge.

(2) Division 1.5D blasting agents for
which a permit is required under 49
CFR 176.415 or, for which a permit is
required as a condition of a Research
and Special Programs Administration
(RSPA) exemption, and that is in a
quantity in excess of 100 metric tons per
barge.

(3) Division 2.3 ““poisonous gas”, as
listed in 49 CFR 172.101 that is also a
“material poisonous by inhalation” as
defined in 49 CFR 171.8, and that is in
a quantity in excess of 1 metric ton per
barge.

(4) Division 5.1 “Ammonium Nitrate
and Certain Ammonium Nitrate
Fertilizers” for which a permit is
required under 49 CFR 176.415, or for
which a permit is required as a
condition of a RSPA exemption, and
that is in a quantity in excess of 100
metric tons per barge.

(5) A liquid material that has a
primary or subsidiary classification of
Division 6.1 ‘“‘poisonous material”’ as
listed in 49 CFR 172.101 that is also a
“material poisonous by inhalation”, as
defined in 49 CFR 171.8 and that is in
a bulk packaging, or that is in a quantity
in excess of 20 metric tons per barge
when not in a bulk packaging.

(6) Class 7, “highway route controlled
quantity”” radioactive material or “fissile
material, controlled shipment”, as
defined in 49 CFR 173.403.

(7) Bulk liquefied chlorine gas and
Bulk liquefied gas cargo that is
flammable and/or toxic and carried
under 46 CFR 154.7.

(8) The following bulk liquids:

(i) Acetone cyanohydrin,

(ii) Allyl alcohol,

(iii) Chlorosulfonic acid,

(iv) Crotonaldehyde,

(v) Ethylene chlorohydrin,
(vi) Ethylene dibromide,
(vii) Methacrylonitrile,

(viii) Oleum (fuming sulfuric acid),

and
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(ix) Propylene Oxide.

CDC barge means a barge loaded with

CDCs.

Downbound means the tow is
traveling with the current.

Empty means no product and the
barge is certified gas free by a marine

chemist.

Final destination means the final
destination of the CDC barge(s); fleeting
area, receiving facility or terminal.

Gas free means the barge has been
certified by a marine chemist to be gas

free.

Loaded means the barge is loaded, or
containing CDC cargo residue and not

gas free.

Ninth Coast Guard District means the
Coast Guard District as set out in 33 CFR

part 3.45-1.

Operator means any person, including
but not limited to an owner, charterer,

or contractor, who conducts or is

responsible for the operation of a barge.
Upbound means the tow is traveling

against the current.

(d) Effective dates. This section is
effective from April 16, 2003 through

October 31, 2003.

(e) Regulations. (1) The operator of a
barge(s) loaded with or being loaded
with CDCs in the RNA must report to
the Inland River Vessel Movement

Center (IRVMC):

(i) 4 hours prior to loading a barge(s)

with CDCs:

(ii) 4 hours prior to dropping off a
CDC barge(s) at a fleeting area;

(iii) 4 hours prior to picking up a CDC
barge(s) from a fleeting area;

(iv) 4 hours prior to getting underway
with a CDC barge(s) within the RNA;

(v) Upon point of entry into the RNA
with a CDC barge(s);

(vi) At designated reporting points, set
forth in Table 165.T09-209(f), in
paragraph (f) of this section;

(vii) When the estimated time of
arrival (ETA) to a reporting point varies
by 6 hours from the previously reported
ETA;

(viii) Any significant deviation from
previously reported information;

(ix) Upon arrival at a “final”
destination with a CDC barge(s);

(x) Upon departing the RNA with a
CDC barge(s); and

(xi) When directed by the IRVMC.

(2) Each report to the IRVMC must
contain all the information items
specified in Table 165.T09—-209(g), in
paragraph (g) of this section.

(3) Reports required by this section
must be made to the IRVMC either by
telephone toll free to (866) 442—6089, by
fax toll free to (866) 442—6107, or by e-
mail to irvimc@cgstl.uscg.mil.

(4) The general regulations contained
in 33 CFR 165.13 apply to this section.

(f) Ninth Coast Guard District inland
river reporting points. Operators of
barges loading or loaded with CDCs
must report the information required by
this section at the reporting points
designated in Table 165.T09-209(f) to
this paragraph.

Table 165.T09-209(f). Ninth Coast
Guard District Inland River Reporting
Points

(1) Illinois River (ILR) Upbound
Reporting Points, at Mile Marker (M)
and when Departing Lock & Dam (L&D):

(i) M 187.2 Southern Boundary MSO
Chicago AOR

(ii) M 271.5 Dresden L&D
(iii) M 291.0 Lockport L&D

(iv) M 303.5 Junction of Chicago
Sanitary Ship Canal and Calumet Sag
Channel

(v) M 326.4 Thomas S. O’Brien Lock
Calumet River

(vi) M 333.5 Confluence of Calumet
River and Lake Michigan

(vii) M 326.7 Chicago Lock Chicago
River

(2) Illinois River (ILR) Downbound
Reporting Points, at mile marker and
when Departing Lock & Dam (L&D):

(i) M 326.7 Chicago Lock Chicago
River

(i) M 333.5 Confluence of Calumet
River and Lake Michigan

(iii) M 326.4 Thomas S. O’Brien Lock
Calumet River

(iv) M 303.5 Junction of Chicago
Sanitary Ship Canal and Calumet Sag
Channel

(iv) M 291.0 Lockport L&D

(v) M 271.5 Dresden L&D

(vi) M 187.2 Southern Boundary MSO
Chicago AOR

(g) Required information to be
reported to the Inland River Vessel
Movement Center (IRVMC). Operators of
barges loading or loaded with CDCs
must report the information required by
this section, as set out in Table
165.T09-209(g) to this paragraph.

TABLE 165.T09-209(G).—REQUIRED INFORMATION TO BE REPORTED TO THE INLAND RIVER VESSEL MOVEMENT CENTER

(IRVMC)
Name i
Estimated Planned route,
t?(;]r? (I)(f)(t:ﬁé Name of na-rrr%/gea’nd time of de- | name and location Estimated
24 hr | facility or | vessel | g amount of | Parure of "final destina- : time of ar-
contact | terminal moving arge(s) CDC to from the tion” (fleeting area, | Reporting | rival (ETA)
number | where the the name | o0 ded fleeting receiving facility or point to next re-
barge(s) | barge(s) or area, facil- | terminal), including porting
will be onboard ity or estimated date of point
loaded. terminal. arrival
(1) 4 hours prior to load-
ing a barge(s) with CDC X X X X | i | e | e | e
(2) 4 hours prior to drop-
ping off a CDC barge(s)
to a fleeting area .......... | cocceevviee | eevviiiieniie | e X | i | e X i | e
(3) 4 hours prior to picking
up a CDC barge(s) from
a fleeting area .............. X ] e X X X X X X
(4) 4 hours prior to getting
underway within the
RNA e X X X X | s X X X
(5) Upon point of entry
into the RNA ... X | X X X | s X X X
(6) At designated report-
ing points in TABLE
165.T09-209 (f) .eevvvvvveee | vevvvririne | vervenierienns X X I s If changed X X
changed
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TABLE 165.T09-209(G).—REQUIRED INFORMATION TO BE REPORTED TO THE INLAND RIVER VESSEL MOVEMENT CENTER

(IRVMC)—Continued

Name N
Estimated Planned route
ol Type, time of de- | name and location Estimated
2ire | iy | vensel e it parue | 'of el destna: | | tme ot
contact | terminal moving Barge(s) CDC to from the tion” (fleeting area, | Reporting | rival (ETA)
number | where the the name be loaded fleeting. receiving facility or point to next re-
barge(s) | barge(s) or area, facil- | terminal), including porting
will be onboard ity or estimated date of point
loaded. terminal. arrival
(7) When ETA to a report-
ing point varies by 6
hours from previously
reported ETA ..o | v | e X X I e | s | e X
changed
(8) Any significant devi-
ation from previously re-
ported information ........ X X X X X X X X X
(9) Upon arrival at des-
tiNAtion ..o | e | e X X | i | e | s | e | e
(10) Upon departing the
RNA i | s | e X X e | e | e X | e
(11) When directed by the
IRVMC ..o X X X X X X X X X

(h) Deviation from the requirements of
this section is prohibited unless
specifically authorized by the
Commander, Ninth Coast Guard District
or designated representatives.
Designated representatives include
Captains of the Port within the Ninth
Coast Guard District.

(i) In addition to 33 U.S.C. 1231 and
50 U.S.C. 191, the authority for this
section includes 33 U.S.C. 1226.

Dated: April 16, 2003.

Ronald F. Silva,

Rear Admiral, Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 03—10827 Filed 4—-30-03; 9:26 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA183-4203a; FRL-7480-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; VOC and NOx RACT
Determinations for Three Individual
Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Commonwealth of Pennsylvania’s State
Implementation Plan (SIP). The SIP
revisions were submitted by the
Pennsylvania Department of
Environmental Protection (PADEP) to

establish and require reasonably
available control technology (RACT) for
three major sources of volatile organic
compounds (VOC) and nitrogen oxides
(NOx) located in Pennsylvania. EPA is
approving these revisions to establish
RACT requirements in the SIP in
accordance with the Clean Air Act
(CAA).

DATES: This rule is effective on July 1,
2003, without further notice, unless
EPA receives adverse written comment
by June 2, 2003. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Written comments should
be mailed to Makeba Morris, Acting
Branch Chief, Air Quality Planning &
Information Services Branch, Air
Protection Division, Mailcode 3AP21,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 1301 Constitution
Avenue, NW., Room B108, Washington,
DC 20460; and the Pennsylvania
Department of Environmental
Protection, Bureau of Air Quality
Control, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Betty Harris at (215) 814—2168 or Rose
Quinto at (215) 814—-2182 or via e-mail
at harris.betty@epa.gov or
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Pursuant to sections 182(b)(2) and
182(f) of the CAA, the Commonwealth
of Pennsylvania (the Commonwealth or
Pennsylvania) is required to establish
and implement RACT for all major VOC
and NOx sources. The major source size
is determined by its location, the
classification of that area, and whether
it is located in the ozone transport
region (OTR). Under section 184 of the
CAA, RACT, as specified in sections
182(b)(2) and 182(f) applies throughout
the OTR. The entire Commonwealth is
located within the OTR. Therefore,
RACT is applicable statewide in
Pennsylvania.

II. Summary of the SIP Revision

On December 21, 2001, PADEP
submitted formal revisions to its SIP to
establish and impose case-by-case RACT
for several major sources of VOC and
NOx. This rulemaking pertains to three
of those sources. The other sources are
subject to separate rulemaking actions.
The RACT determinations and
requirements are included in plan
approvals (PA) or operating permits
(OP) issued by PADEP.

The following identifies the
individual plan approval or operating
permit that EPA is approving for each
source.
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A. Bethlehem Structural Products
Corporation

Bethlehem Structural Products
Corporation (BSPC) is a coke and coal
chemical production facility located in
Northampton County, Pennsylvania and
is considered a major VOC and NOx
emitting facility. In this instance, RACT
has been established and imposed by
PADEP in an operating permit. On
December 21, 2001, PADEP submitted
operating permit No. OP—48-0013 to
EPA as a SIP revision. This permit
requires BSPC sources and any
associated air cleaning devices to be
operated and maintained in a manner
consistent with good operating and
maintenance practices. This permit
contains the following NOx emission
limits: (a) Battery ““A” combustion
stack—0.71 Ib./MMBTU heat input for a
30-day rolling average; (b) Battery “2A”
combustion stack—0.24 1b./MMBTU
heat input for a 30-day rolling average;
(c) Desulfurizer—4.25 tons per year; (d)
Coke bleeders (operations)—0.85 tons
per day; and (e) Coke Plant
Boilerhouse—Boiler Nos. 1, 2, 3 and 4—
0.25 1b./MMBTU heat input (daily
average). This permit also contains VOC
emission limits for the coke side from
Battery “A” that shall not exceed 438
tons per year.

This permit contains testing
requirements for the following: (a)
Source tests for NOx for the boiler
house, Battery “A” combustion stack
and for Battery “2A” (each of under fire
stacks 2 and 3) shall be conducted in
accordance with 25 Pa. Code Chapter
139 as per PADEP’s source testing
procedures described in the latest
Source Testing Manual or source testing
procedure approved by PADEP prior to
testing. Compliance shall be based on
average of these consecutive source tests
and the source tests are to be conducted
on an annual basis; (b) At least 60 days
prior to the tests, pre-test protocol shall
be submitted to PADEP for approval;
and (c) Within 60 days of completion of
the tests, two copies of the complete test
reports, including all operating
conditions shall be submitted to PADEP
for approval.

The permit also contains
requirements for the coke and chemical
production sources:

(1) Battery “A” and “2A” Under fire—
The NOx RACT shall be the operation
and maintenance of low excess air
technology, by minimizing fuel use and
maintaining the best air-to-fuel ratio that
satisfies the process. The company shall
maintain records in accordance with the
record keeping requirements of 25 Pa.
Code section 129.95 and shall include
as a minimum, data which clearly

demonstrate that the NOx emission
limits are met. All records shall be
maintained for at least two years and
made available to PADEP upon request.

(2) Desulfurizer—NOx and VOC
RACT for the desulfurizer operation,
specifically the tail-gas incinerator of
the desulfurizer, shall be the operation
and maintenance of the source
according to the manufacturers
specifications. The facility shall not be
less than 22,000,000 SCFD of the
minimum daily amount of coke oven
gas entering the oven gas desulfurizer
unit and shall not exceed 70,000,000
SCFD of the maximum daily amount of
coke oven gas entering the coke oven
gas desulfurizer unit. The facility shall
record the daily amount of coke oven
gas produced by the coke oven batteries
and those records be maintained for a
period of two years and made available
to PADEP upon request. Within 14 days
of the completion of the annual
desulfurizer plant outage for the boiler
inspection and plant maintenance, the
facility shall submit a written
notification to PADEP giving the details
of the maintenance work performed on
the plant, and the dates of the outage.
The facility shall maintain records in
accordance with the recordkeeping
requirements of 25 Pa. Code section
129.95 and shall include as a minimum,
data which clearly demonstrate that the
NOx emission limits are met. All
records shall be maintained for a period
of at least two years and made available
to PADEP upon request.

(3) Coke Bleeders—The NOx RACT
for the Coke Bleeders shall be the
operation and maintenance of the
sources according to the current
operating practice. The facility shall
maintain records in accordance with the
recordkeeping requirements of 25 Pa.
Code section 129.95 and shall include
as a minimum, data which clearly
demonstrate that the NOx emission
limits are met. All records shall be
maintained for a period of at least two
years and made available to PADEP
upon request.

(4) Coke Plant Boiler house—Boiler
Nos. 1, 2 and 3 can be fired by a
combination of tar derivatives, used oil,
and No. 6 fuel oil; a combination of tar
and grease derived fuel oil; and a
combination of desulfurized coke oven
gas and natural gas. Boiler No. 4 can be
fired by a combination of No. 6 fuel oil,
tar derivatives and used oil or a
combination of desulfurized coke oven
gas and natural gas. NOx RACT shall be
the operation and maintenance of the
boilers according to manufacturers
specifications. In addition, an annual
tune-up of each boiler’s combustion
process shall be performed. The facility

shall maintain records in accordance
with the recordkeeping requirements of
25 Pa. Code section 129.95 and shall
include as a minimum, data which
clearly demonstrate that the NOx
emission limits are met. All records
shall be maintained for a period of at
least two years and made available to
PADEP upon request.

(5) Coal Chemical Process—VOC
RACT of the coal chemical process shall
be the operation and maintenance of the
sources according to the manufacturer’s
specifications. Sources shall also be
operated and maintained in accordance
with good air pollution control
practices. The coal chemical process
consists of sources and associated gas
blanketing systems identified in the
permit. The facility shall maintain
records in accordance with the
recordkeeping requirements of 25 Pa.
Code section 129.95. All records shall
be maintained for at least two years and
made available to PADEP upon request.

(6) Coke Oven Batteries “A’ and
“2A”—VOC RACT for the Coke Oven
Batteries “A” and “2A”, push and coke
sides, shall be the operation and
maintenance of the sources according to
the manufacturer’s specifications.
Sources shall also be operated and
maintained in accordance with good air
pollution control practices. The facility
shall maintain records in accordance
with the recordkeeping requirements of
25 Pa. Code section 129.95 and shall
include as a minimum, data which
clearly demonstrate that the VOC
emission limit is met. All records shall
be maintained for a period of at least
two years and made available to PADEP
upon request.

(7) VOC RACT for in-plant painting
and the compressed air system shall be
the operation and maintenance of the
sources according to manufacturers’
specifications.

B. International Paper Company, Erie
Mill

International Paper Company, Erie
Mill, operates an integrated pulp and
paper manufacturing facility located in
Lancaster County, Pennsylvania and is
considered a major VOC and NOx
emitting facility. Boilers 18, 19, 21, and
23 provide power for the facility. In this
instance, RACT has been established
and imposed by PADEP in a plan
approval. On December 21, 2001,
PADEP submitted plan approval No.
PA-25-028 to EPA as a SIP revision.
The plan approval is for the installation
of Low NOx Burners on Boilers 18 and
19. Stack testing shall be done in
accordance with 25 Pa. Code Chapter
139 for determining the amount of NOx
emissions. The facility shall conduct
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annual stack testing on Boilers 18 and
19 within 10 weeks after the installation
of Low NOx Burners. Stack testing shall
be performed on Boiler 23 on or before
the stack testing date set for Boilers 18
and 19. A pre-test procedure shall be
submitted at least 30 days prior to actual
testing. PADEP shall be notified at least
two weeks in advance of the date and
time of stack testing. Two copies of the
complete test reports shall be submitted
within 60 days after the source test.

The plan approval requires the facility
to comply with 25 Pa. Code section
129.95 for recordkeeping requirements.

The plan approval contains emission
limits of NOx for Boiler No. 21 and the
Recovery Boiler based on a 30-day
rolling average of 0.54 lbs./MMBTU and
0.20 1bs./MMBTU, respectively. Both
Boiler No. 21 and the Recovery Boiler
are equipped with a NOx continuous
emission monitoring (CEM) system,
which will be used to show compliance
with the NOx RACT limit.

VOC emissions from the pulp
production area, paper mill, and
recausticizing areas shall be maintained
at the lowest possible level.
International Paper shall maintain a
program of continual evaluation of
available chemical formulations for
replacement where possible with
chemical formulations containing a
lower level of VOC. International Paper
shall maintain records of usage of VOC
containing materials in accordance with
25 Pa. Code section 129.95, and shall
inform PADEP upon changes in
currently used VOC containing
chemical formulations.

C. Natural Fuel Gas Supply Corporation

The National Fuel Gas Supply
Corporation, Heath Compressor Station,
is located in Jefferson County,
Pennsylvania and is considered a major
NOx emitting facility. This facility
consists of seven natural gas
compressors and a standby generator.
All seven compressors are reciprocating
internal combustion engines fueled by
pipeline quality natural gas. The
standby generator is driven by a 35 HP
internal combustion engine fueled by
natural gas. In this instance, RACT has
been established and imposed by
PADEP in an operating permit for one
of the compressors, the Waukesha Unit
#9. On December 21, 2001, PADEP
submitted operating permit No. PA-33—
144A to EPA as a SIP revision. The
RACT plan approval is for the
installation of an air fuel ratio controller
and catalytic converter on the Waukesha
Unit #9. Emission limits for the
Waukesha Unit #9 will be reduced 80
percent to a low NOx emission rate of
7.7 1b./hr. The NOx RACT emission

limits will be waived for one hour
period following the sources start up or
shutdown. Stack testing to determine
the emission rates shall be performed
within 60 days of startup of the unit and
every five years thereafter. The facility
shall perform semi-annual stack tests
using a portable analyzer on the
Waukesha Unit. The protocol shall be
approved by PADEP and may require
annual tests in accordance with EPA
reference methods pending the
submission of the semi-annual stack
tests. At least 30 days prior to the
scheduled stack test, a test procedure
and a sketch with dimensions indicating
the location of sampling ports and other
data to ensure the collection of
representative samples shall be
submitted to PADEP for approval. Also,
at least two weeks prior to the test,
PADEP shall be informed of the date
and time of the test. Two copies of the
stack test results shall be submitted to
PADEP for review within 60 days of
completion of the testing. The facility
shall submit to PADEP all
recordkeeping reports for all sources
subject to RACT requirements within 30
days of the end of each calendar year.
The facility shall also comply with 25
Pa. Code section 129.95 for
recordkeeping requirements. For the
standby generator, this source shall be
installed, maintained, and operated in
accordance with the manufacturer’s
specification, be operating less than 500
hours in a consecutive 12 month period,
and also be operated and maintained in
accordance with good air pollution
control practices. For Snow units 1, 2,
3, 4, 6, and 8; and the other sources
listed in Table 2 of the RACT plan
approval, these sources shall be
installed, maintained and operated in
accordance with the manufacturer’s
specifications, and also be operated and
maintained in accordance with good air
pollution control practices.

III. EPA’s Evaluation of the SIP
Revisions

EPA is approving these SIP submittals
because the Commonwealth established
and imposed requirements in
accordance with the criteria set forth in
SIP-approved regulations for imposing
RACT or for limiting a source’s potential
to emit. The Commonwealth has also
imposed record-keeping, monitoring,
and testing requirements on these
sources sufficient to determine
compliance with these requirements.

IV. Final Action

EPA is approving revisions to the
Commonwealth of Pennsylvania’s SIP
which establish and require RACT for
these three major sources of VOC and

NOx: (1) Bethlehem Structural Products
Corporation in Northampton County; (2)
International Paper Company in Erie
County; and (3) National Fuel Gas
Supply in Jefferson County. EPA is
publishing this rule without prior
proposal because we view this as a
noncontroversial amendment and
anticipate no adverse comment.
However, in the “Proposed Rules”
section of today’s Federal Register, EPA
is publishing a separate document that
will serve as the proposal to approve the
SIP revision if adverse comments are
filed. This direct final rule will be
effective on July 1, 2003, without further
notice unless we receive adverse
comment by June 2, 2003. If EPA
receives adverse comment, EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

V. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
State law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
State law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4). This rule also does not
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have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a State rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve State choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules: (1) Rules of particular
applicability; (2) rules relating to agency

management or personnel; and (3) rules
of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability establishing source-
specific requirements for three named
sources.

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 1, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
approving the Commonwealth’s source-
specific RACT requirements to control
VOC and NOx from three individual
sources may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: March 31, 2003.

Thomas C. Voltaggio,
Acting Regional Administrator, Region IIL.

m 40 CFR part 52 is amended as follows:

PART 52—[AMENDED)]

» 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart NN—Pennsylvania

m 2. Section 52.2020 is amended by
adding paragraph (c)(200) to read as fol-
lows:

§52.2020 Identification of plan.
* * * * *
(C] * * %

(200) Revisions pertaining to VOC and
NOx RACT for major sources submitted
on December 21, 2001.

(i) Incorporation by reference.

(A) Letter submitted on December 21,
2001 by the Pennsylvania Department of
Environmental Protection transmitting
source-specific VOC and/or NOx RACT
determinations, in the form of plan
approvals or operating permits:

(B) Plan approval (PA); Operating
permit (OP):

(1) Bethlehem Structural Products
Corporation, Northampton County, OP—
48-0013, effective October 24, 1996.

(2) International Paper Company, Erie
Mill, Erie County, PA-25-028, effective
December 21, 1994.

(3) National Fuel Gas Supply
Corporation, Jefferson County, PA-33—
144A, effective October 5, 1998.

(ii) Additional Material.

(A) Letters of October 15, 2002 and
February 11, 2003 from the
Pennsylvania Department of
Environmental Protection (PADEP) to
EPA transmitting materials related to
the RACT permits listed in paragraph
(c)(200)(i) of this section.

(B) Other materials submitted by
PADEP in support of and pertaining to
the RACT determinations for the
sources listed in paragraph (c)(200)(i) of
this section.

[FR Doc. 03-10658 Filed 5-1-03; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL—7493-3 ]
Virginia: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Withdrawal of immediate final
rule.

SUMMARY: EPA is withdrawing the
immediate final rule for Virginia: Final
Authorization of State Hazardous Waste
Management Program Revision
published on March 13, 2003, which
would have authorized changes to
Virginia’s hazardous waste program
under the Resource Conservation and
Recovery Act (RCRA). EPA stated in the
immediate final rule that if EPA
received written comments that
opposed this authorization during the
comment period, EPA would publish a
timely notice of withdrawal in the
Federal Register. Since EPA did receive
comments that opposed this
authorization, EPA is withdrawing the
immediate final rule. EPA will address
these comments in a subsequent final
action based on the proposed rule also
published on March 13, 2003, at 68 FR
12015.

DATES: As of May 2, 2003, EPA
withdraws the immediate final rule
published on March 13, 2003, at 68 FR
11981.
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FOR FURTHER INFORMATION CONTACT:
Joanne Cassidy, Mailcode 3WC21,
RCRA State Programs Branch, U.S. EPA
Region III, 1650 Arch Street,
Philadelphia, PA 19103-2029, Phone
number: (215) 814-3381.
SUPPLEMENTARY INFORMATION: Because
EPA received written comments that
opposed this authorization, EPA is
withdrawing the immediate final rule
for Virginia: Final Authorization of State
Hazardous Waste Management Program
Revision published on March 13, 2003,
at 68 FR 11981, which would have
authorized changes to Virginia’s
hazardous waste rules. EPA stated in the
immediate final rule that if EPA
received written comments that
opposed this authorization during the
comment period, EPA would publish a
timely notice of withdrawal in the
Federal Register. Since EPA received
comments that opposed this action,
today EPA is withdrawing the
immediate final rule. EPA will address
the comments received during the
comment period in a subsequent final
action based on the proposed rule also
published on March 13, 2003. EPA will
not provide for additional public
comment during the final action.

Dated: April 25, 2003.
James W. Newsom,

Acting Regional Administrator, EPA Region
111

[FR Doc. 03—10893 Filed 5—-1-03; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 64
[Docket No. FEMA-7807]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, Emergency
Preparedness and Response Directorate,
Department of Homeland Security.
ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain

management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The effective date of
each community’s suspension is the
third date (“Susp.”) listed in the third
column of the following tables.
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Edward Pasterick, Mitigation Division,
500 C Street, SW., Room 435,
Washington, DC 20472, (202) 646—3443.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special

flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Administrator
finds that notice and public comment
under 5 U.S.C. 553(b) are impracticable
and unnecessary because communities
listed in this final rule have been
adequately notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, October 26,
1987, 3 CFR, 1987 Comp.; p. 252.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of section 2(b)(2) of Executive
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Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp.; p. 309.
List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

= Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

= 1. The authority citation for part 64

§64.6

continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

lows:

[Amended]

m 2. The tables published under the
authority of § 64.6 are amended as fol-

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

Date certain
Federal assist-

: Communit Effective date authorization/cancellation of | Current effective | ance no longer
State and location No. Y sale of flood insurance in community map date available in sgpe-
cial flood hazard
areas
Region |
Maine:
Newry, Town of, Oxford County ............ 230337 | December 30, 1975, Emerg.; September 4, | May 5, 2003 ..... May 5, 2003.
1985, Reg.; May 5, 2003, Susp.
Turner, Town of, Androscoggin County 230010 | July 29, 1975, Emerg.; June 19, 1985, | ...... do e, Do.
Reg.; May 5, 2003, Susp.
Region 1l
Delaware:
Cheswold, Town of, Kent County .......... 100004 | April 16, 1975, Emerg.; January 7, 1977, | ...... (o [0 I Do.
Reg.; May 5, 2003, Susp.
Little Creek, Town of, Kent County .............. 100015 | July 30, 1975, Emerg.; January 17, 1979, | ...... do .. Do.
Reg.; May 5, 2003, Susp.
Region IV
Florida:
Charlotte County, Unincorporated Areas 120061 | August 6, 1971, Emerg.; August 6, 1971, | ...... do e, Do.
Reg.; May 5, 2003, Susp.
Lee County, Unincorporated Areas ....... 125124 | October 30, 1970, Emerg.; September 19, | ...... do e Do.
1984, Reg.; May 5, 2003, Susp.
Region V
lllinois:
Bradley, Village of, Kankakee County ... 170338 | October 29, 1974, Emerg.; March 1, 1978, | ...... do .. Do.
Reg.; May 5, 2003, Susp.
Kankakee, City of, Kankakee County ... 170339 | May 29, 1973, Emerg.; April 17, 1978, | ...... do e, Do.
Reg.; May 5, 2003, Susp.
Region IX
California: Tehama County, Unincorporated 065064 | April 23, 1971, Emerg.; June 1, 1982, Reg.; | ...... do e Do.
Areas. May 5, 2003, Susp.
Region 1l
Pennsylvania:
Carnegie, Borough of, Allegheny Coun- 420019 | July 23, 1973, Emerg.; May 1, 1978, Reg.; | May 15, 2003 ... | May 15, 2003.
ty. May 15, 2003, Susp.
Crafton, Borough of, Allegheny County 420026 | April 15, 1974, Emerg.; December 19, | ...... do e, Do.
1980, Reg.; May 15, 2003, Susp.
Green Tree, Borough of, Allegheny 420040 | June 27, 1974, Emerg.; July 16, 1981, | ...... do .o, Do.
County. Reg.; May 15, 2003, Susp.
Kennedy, Township of, Allegheny 42172 | April 26, 1974, Emerg.; February 15, 1980, | ...... do .. Do.
County. Reg.; May 15, 2003, Susp.
Mckees Rocks, Borough of, Allegheny 420052 | November 3, 1972, Emerg.; May 16, 1977, | ...... (o [0 T Do.
County. Reg.; May 15, 2003, Susp.
Pittsburgh, City of, Allegheny County ... 420063 | April 13, 1973, Emerg.; December 15, | ...... do .. Do.
1981, Reg.; May 15, 2003, Susp.
Robinson, Township of, Allegheny 421097 | March 17, 1976, Emerg.; February 3, 1982, | ...... do e Do.
County. Reg.; May 15, 2003, Susp.
Rosslyn Farms, Borough of Allegheny 420069 | February 7, 1975, Emerg.; May 19, 1981, | ...... do .. Do.
County. Reg.; May 15, 2003, Susp.
Scott, Township of, Allegheny County .. 421100 | October 9, 1974, Emerg.; May 3, 1982, | ...... do e, Do.
Reg.; May 15, 2003, Susp.
Thornburg, Borough of, Allegheny 420077 | January 16, 1980, Emerg.; July 18, 1983, | ...... (o [0 I
County. Reg.; May 15, 2003, Susp.
Region IV
North Carolina:
Aurora, Town of, Beaufort County ........ 370014 | June 4, 1975, Emerg.; January 3, 1986, | ...... do e, Do.
Reg.; May 15, 2003, Susp.
Bath, Town of, Beaufort County ............ 370288 | April 8, 1987, Emerg.; April 8, 1987, Reg.; | ...... do e Do.
May 15, 2003, Susp.
Beaufort County, Unincorporated Areas 370013 | June 9, 1972, Emerg.; February 4, 1987, | ...... do .. Do.

Reg.; May 15, 2003, Susp.
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Date certain
i ffective date authorization/cancellation of | Current effective | ance no longer
. Communit Effective date authorization/cancellation o urrent effective | ance no longer
State and location No. Y sale of flood insurance in community map date available in sgpe-
cial flood hazard
areas
Belhaven, Town of, Beaufort County .... 370015 | October 27, 1972, Emerg.; May 16, 1977, | ...... do .. Do.
Reg.; May 15, 2003, Susp.
Chocowinity, Town of, Beaufort County 370289 | June 30, 1997, Reg.; May 15, 2003, Susp .. | ...... do .o, Do.
Hyde County, Unincorporated Areas .... 370133 | February 8, 1974, Emerg.; February 4, | ... do .o Do.
1987, Reg.; May 15, 2003, Susp.
Pantego, Town of, Beaufort County ...... 370016 | November 24, 1975, Emerg.; August 5, | ...... do .o Do.
1985, Reg.; May 15, 2003, Susp.
Washington Park, Town of Beaufort 370268 | September 29, 1972, Emerg.; November | ...... do .o Do.
County. 22,1976, Reg.; May 15, 2003, Susp.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp—Suspension.

Anthony S. Lowe,

Mitigation Division Director, Emergency
Preparedness and Response Directorate.

[FR Doc. 03—10842 Filed 5—1—-03; 8:45 am]
BILLING CODE 6718-05-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Secretary

45 CFR Part 148
[CMS—2179-FC]
RIN 0938-AM42

Grants to States for Operation of
Qualified High Risk Pools

AGENCY: Office of the Secretary, HHS.
ACTION: Final rule with comment period.

SUMMARY: This final rule with comment
period implements a provision of the
Trade Assistance Reform Act of 2002 by
providing $40 million in Federal fiscal
year 2003 and $40 million in Federal
fiscal year 2004 to States that have
incurred losses in connection with the
operation of qualified high risk pools
that meet certain criteria. This grant
program implements section 2745 of the
Public Health Service Act, as added by
the Trade Adjustment Assistance
Reform Act of 2002.

DATES: Effective date. These regulations
are effective on June 2, 2003.

Public comments: We will consider
comments if we receive them at the
appropriate address, as provided below,
no later than 5 p.m. on July 1, 2003.

Deadline for States to submit an
application for losses incurred in their
fiscal year 2002: States must submit an
application to us by no later than
September 30, 2003.

Deadline for States to submit an
application for losses incurred in their
fiscal year 2003: States must submit an
application to us by no later than June
30, 2004.

Deadline for States to submit an
application for losses incurred in their
fiscal year 2004: States must submit an
application to us by no later than June
30, 2005.

ADDRESSES: Where to Submit an
Application. All initial applications and
supplemental applications must be
submitted to:

Centers for Medicare & Medicaid
Services, Acquisition and Grants
Group, Mail Stop C2-21-15, 7500
Security Boulevard, Baltimore, MD
21244-1850, Attn: Nicole Nicholson.

Public Comments. In commenting,
please refer to file code CMS-2179-FC.
Because of staff and resource
limitations, we cannot accept comments
by facsimile (FAX) transmission or e-
mail.

Mail written comments (one original
and two copies) to the following address
ONLY:

Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, Attention: CMS—
2179-FC, PO Box 8016, Baltimore,
MD 21244-8016.

Please allow sufficient time for mailed
comments to be timely received in the
event of delivery delays.

If you prefer, you may deliver (by
hand or courier) your written comments
(one original and two copies) to one of
the following addresses:

Room 445-G, Hubert H. Humphrey
Building, 200 Independence Avenue,
SW., Washington, DC 20201, or Room
C5-14-03, 7500 Security Boulevard,
Baltimore, MD 21244-1850.

(Because access to the interior of the
HHH Building is not readily available to
persons without Federal Government
identification, commenters are
encouraged to leave their comments in
the CMS drop slots located in the main
lobby of the building. A stamp-in clock
is available for persons wishing to retain
a proof of filing by stamping in and

retaining an extra copy of the comments
being filed.)

Comments mailed to the addresses
indicated as appropriate for hand or
courier delivery may be delayed and
could be considered late.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:
James Mayhew, (410) 786—9244.
SUPPLEMENTARY INFORMATION:

Inspection of Public Comments:
Comments received timely will be
available for public inspection as they
are received, generally beginning
approximately 3 weeks after publication
of a document, at the headquarters of
the Centers for Medicare & Medicaid
Services, 7500 Security Boulevard,
Baltimore, Maryland 21244, Monday
through Friday of each week from 8:30
a.m. to 4 p.m. To schedule an
appointment to view public comments,
phone 410-786-7195.

I. Background

A. General

Section 2745(b) of the Public Health
Service Act (PHS Act), as added by
section 201(b) of the Trade Adjustment
Assistance Reform Act of 2002,
authorizes the Secretary to make grants
to States for up to 50 percent of the
losses they incur in the operation of
qualified high risk pools , and
appropriates the necessary funds. In
order to qualify for a grant, a State’s risk
pool must meet the definition of a
qualified risk pool, as described in
section II of this preamble, as well as
other applicable eligibility requirements
described in that section.

B. Availability and Use of Funds

The total amount appropriated for
these grants is $80 million ($40 million
each in Federal fiscal years (FY) 2003
and 2004). We have two years to
obligate funding for each fiscal year. As
directed by the statute, we will allocate
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funds in accordance with a formula
based upon the number of uninsured
individuals in each eligible State. This
formula, described in section II of this
preamble and in § 148.312(b) of the final
rule, was developed using the most
accurate and current statistics available
on the uninsured in each State. Eligible
States may apply for grants for amounts
up to 50 percent of losses they incur in
connection with the operation of a
qualified high risk pool. A State must
have a qualified high risk pool that has
incurred a loss in order to be eligible for
a grant.

II. Provisions of the Final Rule

We are adding a new subpart E to 45
CFR 148, to provide for grants to States
that incur losses in connection with
operating qualified high risk pools. This
subpart implements section 2745 of the
PHS Act. Its purpose is to provide grants
to States that have qualified high risk
pools that meet the specific
requirements described in § 148.310. It
also provides specific instructions on
how to apply for the grants and outlines
the grant review and grant award
processes.

We are adding § 148.306, which
describes the statutory basis and scope
of the regulation. We are also adding
§148.308, “Definitions.” CMS stands for
Centers for Medicare & Medicaid
Services. For the purposes of subpart E,
a ““qualified high risk pool” is a high
risk pool that meets the conditions
described in § 148.128(a)(2)(ii): (1) It
provides to all eligible individuals, as
defined in § 148.103, health insurance
coverage (or comparable coverage) that
does not impose any preexisting
condition exclusion or affiliation
periods for coverage of an eligible
individual; and (2) provides for
premium rates and covered benefits for
the coverage consistent with the
standards included in the National
Association of Insurance Commissioners
(NAIC) Model Health Plan for
Uninsurable Individuals Act (as in effect
as of August 21, 1996) but only if the
model has been revised in State
regulations to meet all of the
requirements of this part and title 27 of
the PHS Act.

A “loss” means the difference
between expenses incurred by a
qualified high risk pool, including
payment of claims and administrative
expenses, and premiums collected by
the pool. A “standard risk rate” means
a rate developed by a State using
reasonable actuarial techniques and
taking into account the premium rates
charged by the other insurers offering
health insurance coverage to individuals
in the same geographical service area to

which the rate applies. The standard
rate may be adjusted based upon age,
sex, and geographical location.

We are adding § 148.310, which
describes eligibility requirements for a
grant. A State must meet all of the
following requirements to be eligible for
a grant:

(a) The State has a qualified high risk
pool as defined in § 148.308.

(b) The pool restricts premiums
charged under the pool to no more than
150 percent of the premium for
applicable standard risk rates for the
State.

(c) The pool offers a choice of two or
more coverage options through the pool.

(d) The pool has in effect a
mechanism reasonably designed to
ensure continued funding of losses
incurred by the State after the end of
fiscal year 2004 in connection with the
operation of the pool.

(e) The pool has incurred a loss in a
period described in § 148.314.

We are adding § 148.312, which
describes the amount of a grant
payment. Paragraph (a) provides that an
eligible State may receive a grant to
fund up to 50 percent of the losses
incurred in the operation of its qualified
high risk pool during the period for
which it is applying. Paragraph (b)
provides that we will allocate funds to
each eligible State in accordance with
the following formula:

(1) The number of uninsured
individuals is calculated for each
eligible State by taking a 3-year average
of the number of uninsured individuals
in that State in the Current Population
Survey (CPS) of the Census Bureau. For
grants based upon State fiscal years
2002 and 2003, a 3-year average will be
calculated using numbers available as of
May 1, 2003. For grants based upon
State fiscal year 2004, a 3-year average
will be calculated using numbers
available as of March 1, 2005.
Calculation of the State 3-year average
will be done by the Census Bureau and
provided to CMS.

(2) Based upon the CPS numbers, the
State’s percentage of the total uninsured
population of eligible States is
calculated and then multiplied by $40
million to determine the State’s
maximum allotment for the fiscal year
in question. For example, if the most
current 3-year average of uninsured
individuals in State A is one million,
and the 3-year average of uninsured
individuals for all eligible States was 10
million, State A would have 10 percent
of the uninsured population of the
eligible States. Accordingly, State A’s
allotment would be 10 percent of $40
million, or $4 million, for the fiscal year
in question.

Paragraph (c) states that the amount
awarded to each eligible State will be
the lesser of the 50 percent of losses
incurred by its qualified risk pool for
the fiscal year in question or its
allotment under the formula.

We are adding § 148.314, which
describes the periods for which eligible
States may apply for grants; application
deadlines; and allocation methodology.
Under paragraph (a), an eligible State
may apply for a grant to fund losses
incurred in the operation of its qualified
risk pool during the State’s fiscal year
2002, 2003, or 2004. A State may apply
for losses incurred in a partial fiscal
year if a partial year audit is done.
Under paragraph (b), an eligible State
may only be awarded a maximum of
two grants, with one grant per fiscal
year. A grant for a partial fiscal year
counts as a full grant. We also explain
how we determine which grants will be
funded out of which Federal fiscal year
funds. This will depend in part on when
the State submits its initial application.

In paragraph (c), we indicate that the
deadlines for submitting grant
applications are stated in § 148.316(d).

In paragraph (d), we explain how
Federal funds will be distributed to
States that may qualify at different
points in time. The first group of States
are those that submit applications for
their fiscal year 2002 losses. (We will
refer to those States as “02 States.”)
These States, that meet all the eligibility
requirements and incur losses in
connection with a qualified high risk
pool in State fiscal year 2002, may
submit a grant request, which must be
received by September 30, 2003. The
first year grant for these States will be
funded with Federal fiscal year 2003
funds. The 02 States may be eligible for
a second grant to fund their fiscal year
2003 losses. The deadline for those
grant requests will be June 30, 2004. As
explained below, these grants will be
funded with Federal fiscal year 2004
funds. (If a State does not receive a grant
for State fiscal year 2003, however, it
still might qualify for its fiscal year
2004, as discussed below.)

The second group of States are those
that do not submit applications for their
2002 fiscal years (or do submit
applications but do not qualify) and that
first qualify with respect to losses
incurred in their fiscal year 2003. (We
will refer to these States as ‘03 States.”)
These States may submit a grant request,
which must be received by June 30,
2004. The first year grant for these
States will be funded with Federal fiscal
year 2003 funds. The 03 States (or any
02 States that did not apply or receive
approval for losses incurred during
State fiscal year 2003) may be eligible
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for a second grant to fund their fiscal
year 2004 losses. The deadline for those
grant requests will be June 30, 2005.
Those grants will be funded with
Federal fiscal year 2004 funds. The third
group of States are those that first
qualify with respect to losses incurred
in their fiscal year 2004. (We will refer
to these States as ‘04 States”). These
States may submit a grant request,
which must be received by June 30,
2005. The first year grant for these
States will be funded with Federal fiscal
year 2004 funds. The 04 States will not
be eligible for a second grant because
the availability of Federal funds will
have expired.

In paragraph (e), we explain how
excess funds will be redistributed. The
initial grants to the 02 States and the 03
States will come from the Federal fiscal
year 2003 funds. After the deadline for
02 grants, we will determine how many
States have submitted applications for
grants. We will estimate, based upon
contacts with other States, how many
requests are likely to be received from
03 States. We will make an initial
allotment for 02 States based upon these
estimates. In other words, we will
reserve some of the Federal fiscal year
2003 funds after the 02 States grant
requests have been received in
anticipation of requests being made by
03 States. Based upon expressions of
interest we have received from States,
we believe we have a reasonable
estimate of the States that are likely to
first qualify in their fiscal year 2003. We
will hold in reserve our best estimate of
the maximum amount of funds needed
to provide full allotments to these
States. If there are excess reserves (that
is, the Department withholds more
money than was necessary to provide
grants to the 03 States), the excess funds
will be proportionally redistributed to
the 02 States and the 03 States, but not
to exceed 50 percent of losses incurred
by the States. In other words, the size of
the first year grants will be increased
retroactively for these States. In the
unlikely event that the Department
should underestimate the reserve
needed to fund grants to all eligible 03
States, money will be taken from the
Federal fiscal year 2004 funds to assure
that all eligible 03 States receive grants
on an equivalent basis. We do not
expect it to have a major impact on
funding of the additional grants from
the Federal fiscal year 2004 funds.
Similarly, the Department will reserve
some of the Federal fiscal year 2004
money to fund the second year grants
for 02 and 03 States and the first year
grants for the 04 States.

We believe that this method of
distribution of the Federal funds is the

fairest because it allows for States that
qualified for a grant in their fiscal year
2002 to immediately apply for funding
and it also allows for the States who
may not immediately qualify to enact
the changes needed in order to qualify
and apply for funding in either their
fiscal year 2003 or fiscal year 2004. In
other words, this method is set up to
accommodate as many States as
possible.

We are adding § 148.316, which
describes the application package that
the individual State must submit to
document that it has met the
requirements for a grant. At a minimum,
the package must include a completed
standard form application kit (see
paragraph (b) of this section) along with
the following information:

(1) History and description of the
qualified high risk pool. Provide a
detailed description of the qualified
high risk pool that includes the
following:

(i) Brief history, including date of
inception.

(ii) Enrollment criteria (including
provisions for the admission of eligible
individuals, as defined in § 148.103)
and number of enrollees.

(iii) Description of how coverage is
provided administratively in the
qualified high risk pool (that is, self-
insured, through a private carrier, etc.).

(iv) Benefits options and packages
offered in the qualified high risk pool to
both eligible individual (as defined in
§148.103) and other applicants.

(v) Outline of plan benefits and
coverage offered in the pool and the
plan benefits and coverage of the two
most popular policies in the State’s
private individual market.

(vi) Premiums charged (in terms of
dollars and in percentage of standard
risk rate) and other cost-sharing
mechanisms, such as co-pays and
deductibles, imposed on enrollees (both
eligible individuals (as defined in
§148.103) and non-eligible individuals
if a distinction is made).

(vii) How the standard risk rate for the
State is calculated and when it was last
calculated.

(viii) Revenue sources for the
qualified high risk pool, including
current funding mechanisms and, if
different, future funding mechanisms.
Provide current projections of future
income.

(ix) Copies of all governing authorities
of the pool, including statutes,
regulations, and plan of operation.

(2) Accounting of risk pool losses.
Provide a detailed accounting of claims
paid, administrative expenses, and
premiums collected for the fiscal year
for which the grant is being requested.

Indicate the timing of the fiscal year
upon which the accounting is based.
Provide the methodology of projecting
losses and expenses, and include
current projections of future operating
losses (this information is needed to
judge compliance with the requirement
in § 148.310(d) of this final rule).

(3) Contact person. Identify the name,
position title, address, e-mail address,
and telephone number of the person to
contact for further information and
questions.

In paragraph (b)(1) of § 148.316, the
following standard forms must be
completed with an original signature
and enclosed as part of the proposal:

SF—424 Application for Federal Assistance

SF-424A Budget Information

SF-424B Assurances—Non-Construction
Program

SF-LLL Disclosure of Lobbying Activities

Biographical Sketch

Additional Assurances

These forms can be downloaded from
the following Web site: http://
www.cms.hhs.gov/researchers/
priorities/grants.asp.

Paragraph (b)(2) specifies that all
other narrative in the application must
be submitted on 82 x 11" white paper.

In paragraph (c), we describe what
applicants are required to submit.
Applicants are required to submit an
original and two copies of the
application. Submissions by facsimile
(fax) transmissions will not be accepted.

Applications mailed through the U.S.
Postal Service or a commercial delivery
service will be considered “on time” if
received by the close of business on the
closing date, or postmarked (first class
mail) by the date specified in the DATES
section of this final rule. If express,
certified, or registered mail is used, the
applicant should obtain a legible dated
mailing receipt from the U.S. Postal
Service. Private metered postmarks are
not acceptable as proof of timely
mailings.

In paragraph (d), we describe the
deadlines States must meet for
submitting an application for losses they
incur in a specified fiscal year.

(1) Deadline for States to submit an
application for losses incurred in their
fiscal year 2002. States must submit an
application to us by no later than
September 30, 2003.

(2) Deadline for States to submit an
application for losses incurred in their
fiscal year 2003. States must submit an
application to us by no later than June
30, 2004.

(3) Deadline for States to submit an
application for losses incurred in their
fiscal year 2004. States must submit an
application to us by no later than June
30, 2005.
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In paragraph (e), we indicate where to
submit an application. All initial
applications and supplemental
applications must be submitted to:

Centers for Medicare & Medicaid
Services, Acquisition and Grants Group,
Mail Stop C2-21-15, 7500 Security
Boulevard, Baltimore, MD 21244—-1850,
Attn: Nicole Nicholson.

We added § 148.318, which describes
how we will review grant applications.
Paragraph (a) indicates that this grant
program is not listed by the Secretary
under 45 CFR 100.3, and therefore the
grant program is not subject to review
by States under 45 CFR part 100, which
implements Executive Order 12372,
“Intergovernmental Review of Federal
Programs.”

Paragraph (b) states that a team
consisting of staff from CMS and the
Department of Health and Human
Services will review all applications.
The team will meet as necessary on an
ongoing basis as applications are
received.

Paragraph (c) describes the eligibility
criteria. To be eligible for a grant, a State
must submit sufficient documentation
to demonstrate that its high risk pool
meets the eligibility requirements
described in § 148.310. A State must
include sufficient documentation of the
losses incurred in the operation of the
qualified high risk pool in the period for
when it is applying. Paragraph (d)
indicates that if the review team
determines that a State meets the
eligibility requirements described in
§148.310, the review team will use the
following additional criteria in
reviewing the applications:

(1) Documentation of expenses
incurred during operation of the
qualified high risk pool. The losses and
expenses incurred in the operation of a
State’s pool are sufficiently
documented.

(2) Funding mechanism. The State has
outlined funding sources, such as
assessments and State general revenues,
which can cover the projected costs and
are reasonably designed to ensure
continued funding of losses a State
incurs in connection with the operation
of the qualified high risk pool after
fiscal year 2004.

We added § 148.320, which describes
our grant award process. Paragraph (a)
provides that we will notify each State
applicant in writing of CMS’ decision
on its application. If we award a grant
to the State applicant, the award letter
will contain the following terms and
conditions:

(i) All funds awarded to the grantee
under this program must be used
exclusively for the operation of a
qualified high risk pool that meets the

eligibility requirements for this
program.

(ii) The grantee must keep sufficient
records of the grant expenditures for
audit purposes (see 45 CFR part 92).

(iii) The grantee may be required to
submit quarterly progress and financial
reports under 45 CFR 92.

Paragraph (b) specifies that an
applicant that receives a grant award
must submit a letter of acceptance to
CMS’ Acquisition and Grants Group
within 30 days of the date of the award
agreeing to the terms and conditions of
the award letter.

ITI. Waiver of Proposed Rulemaking

We ordinarily publish a notice of
proposed rulemaking in the Federal
Register and invite public comment on
the proposed rule. The notice of
proposed rulemaking includes a
reference to the legal authority under
which the rule is proposed, and the
terms and substance of the proposed
rule or a description of the subjects and
issues involved. This procedure can be
waived, however, if an agency finds
good cause that a notice-and-comment
procedure is impracticable,
unnecessary, or contrary to the public
interest and incorporates a statement of
the finding and its reasons in the rule
issued. In this instance, we find that
notice-and-comment is contrary to the
public interest because it is beneficial to
the eligible States and to the uninsured
population in the eligible States that
funding for qualified high risk pool is
available as quickly as possible. The
sooner the funds become available for
States to fund losses incurred in the
operation of the qualified high risk
pools, the sooner that the pools can
expand their eligibility to provide

coverage to more uninsured individuals.

Therefore, we find good cause to
waive the notice of proposed
rulemaking and to issue this final rule
on an interim basis. We are providing a
60-day public comment period.

IV. Response to Comments

Because of the large number of items
of correspondence we normally receive
on Federal Register documents
published for comment, we are not able
to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this preamble, and, if we proceed with
a subsequent document, we will
respond to the comments in the
preamble to that document.

V. Collection of Information
Requirements

Under the Paperwork Reduction Act
(PRA) of 1995, we are required to
provide 60-day notice in the Federal
Register and solicit public comment
before a collection of information is
submitted to the Office of Management
and Budget (OMB) for review and
approval. In order to fairly evaluate
whether an information collection
should be approved by OMB, section
3506(c)(2)(A) of the PRA requires that
we solicit comment on the following
issues:

e The need for the information
collection and its usefulness in carrying
out the proper functions of our agency.

» The accuracy of our estimate of the
information collection burden.

* The quality, utility, and clarity of
the information to be collected.

* Recommendations to minimize the
information collection burden on the
affected public, including automated
collection techniques.

We are soliciting public comment on
each of these issues for the section that
contains information collection
requirements.

Sections 148.316 Grant Application
Instructions

This section requires an applicant to
submit the application in writing and
states what it must contain.

Sections 148.320 Grant Awards

Paragraph (b) of this section requires
an applicant that is granted an award to
send CMS a letter of acceptance.

These two information collection
requirements together have been
estimated to take 40 hours per
applicant/grantee to fulfill, for a total of
800 hours per year, based on a
maximum of 20 applicants. This burden
has been approved by the Office of
Management and Budget under
approval number 0938-0887 through
June 2003.

Section 148.320 Grant Awards

Paragraph (a)(2)(iii) of this section
states that the grantee may be required
to submit quarterly progress and
financial reports under pursuant to part
92 of this title.

The burden associated with
requirement is the time it will take the
grantee to complete the reports, if
requested. At a maximum, a grantee
would have to complete 8 reports;
however, we anticipate that the grantees
will need to file only semi-annually,
thus completing only four reports. We
estimate that a progress report will take
30 minutes to complete and a financial
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report 30 minutes as well. This would
total 2 hours per grantee per year, or 40
hours per year (2 hrs. x 20 grantees).

If you comment on these information
collection and record keeping
requirements, please mail copies
directly to the following:

Centers for Medicare & Medicaid
Services, Office of Strategic Operations
and Regulatory Affairs, DRDI, DRD-B,
Attn: Julie Brown, Room C5-16-03,
7500 Security Boulevard, Baltimore, MD
21244-1850.

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 10235, New Executive
Office Building, Washington, DC 20503,
Attn: Brenda Aguilar, CMS Desk Officer.

VI. Regulatory Impact Statement
A. Overall Impact

We have examined the impacts of this
rule as required by Executive Order
12866 (September 1993, Regulatory
Planning and Review), the Regulatory
Flexibility Act (RFA) (September 16,
1980, Pub. L. 96—-354), section 1102(b) of
the Social Security Act, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4), and Executive Order 13132.

Executive Order 12866 (as amended
by Executive Order 13258, which
merely reassigns responsibility of
duties) directs agencies to assess all
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A regulatory impact analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any 1 year).
Since the amount of appropriations
under this rule will not total more than
$40 million per fiscal year, it is not a
major rule.

The RFA requires agencies to analyze
options for regulatory relief of small
businesses. For purposes of the RFA,
small entities include small businesses,
nonprofit organizations, and
government agencies. Most hospitals
and most other providers and suppliers
are small entities, either by nonprofit
status or by having revenues of $6
million to $29 million in any 1 year.
Individuals and States are not included
in the definition of a small entity. Since
this rule is implementing a grant
program for the States, this rule will not
have a significant impact on small
businesses.

In addition, section 1102(b) of the Act
requires us to prepare a regulatory
impact analysis if a rule may have a

significant impact on the operations of
a substantial number of small rural
hospitals. This analysis must conform to
the provisions of section 604 of the
RFA. For purposes of section 1102(b) of
the Act, we define a small rural hospital
as a hospital that is located outside of

a Metropolitan Statistical Area and has
fewer than 100 beds. Again, since this
rule is implementing a grant program for
the States, it will not have a significant
impact on small hospitals.

Section 202 of the Unfunded
Mandates Reform Act of 1995 also
requires that agencies assess anticipated
costs and benefits before issuing any
rule that may result in expenditure in
any 1 year by State, local, or tribal
governments, in the aggregate, or by the
private sector, of $110 million. Since
this rule is strictly an appropriation,
there are no unfunded mandates
included in the rule.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has Federalism implications.
Since this rule is strictly an
appropriation of $80 million to the
States to fund losses incurred in the
operation of qualified high risk pools, it
will have a beneficial impact on State
governments since the funds will be
used to provide health insurance
coverage to uninsured individuals and
will not impose any direct requirement
costs on State and local governments.

B. Anticipated Effects

This rule will have a positive impact
on approximately 22 States that
currently operate qualified high risk
pools in that it will make funds
available to those States to fund losses
incurred in the operation of their high
risk pools. Additionally, in order to be
eligible for funding, the high risk pools
will have to lower or maintain their
premium cap at no higher than 150
percent of the standard rate in the
private market. These grants, therefore,
will serve as an incentive for States to
keep their risk pool premiums at a level
that will be affordable and accessible to
more uninsured individuals. It will not
significantly impact upon other entities,
including providers, nor will it have any
significant impact on the Medicare and
Medicaid programs.

C. Alternatives Considered

The Trade Adjustment Assistance
Reform Act of 2002 was very
prescriptive in its criteria for eligibility
for operation grants to high risk pools.

It also provided a specific definition of
a high risk pool and outlined the
allocation formula for the grants. In
addition to following the statute, we had
to comply with the Department grant
award procedure requirements. Because
of these requirements, and because we
wanted to make the money available as
quickly as possible, we did not consider
other major alternatives on how to
award the grants.

D. Conclusion

For the reasons indicated elsewhere
in this section, we are not preparing
analyses for either the RFA or section
1102(b) of the Act because we have
determined, and we certify, that this
rule will not have a significant
economic impact on a substantial
number of small entities or a significant
impact on the operations of a substantial
number of small rural hospitals.

In accordance with the provisions of
Executive Order 12866, the Office of
Management and Budget reviewed this
regulation.

List of Subjects in 45 CFR 148

Administrative practice and
procedure, Health care, Health
insurance, Penalties, Reporting and
record keeping requirements.
= For the reasons set forth in the pre-
amble, the Department of Health and
Human Services amends 45 CFR sub-
chapter B part 148 as set forth below:

PART 148—REQUIREMENTS FOR THE
INDIVIDUAL HEALTH INSURANCE
MARKET

= 1. The authority citation for part 148
continues to read as follows:

Authority: Secs 2741 through 2763, 2791,
and 2792 of the Public Health Service Act (42
U.S.C. 300gg—41 through 300gg—63, 300gg—
91, and 300gg—92).

= 2. Anew subpart E is added to read as
follows:

Subpart E—Grants to States for Operation
of Qualified High Risk Pools

Sec.

148.306
148.308
148.310

Basis and scope.

Definitions.

Eligibility requirements for a grant.

148.312 Amount of grant payment.

148.314 Periods during which eligible
States may apply for a grant.

148.316 Grant application instructions.

148.318 Grant application review.

148.320 Grant awards.

Subpart E—Grants to States for
Operation of Qualified High Risk Pools

§148.306 Basis and scope.

This subpart implements section 2745
of the Public Health Service Act (the
PHS Act). It provides for grants to States
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that have qualified high risk pools that
meet the specific requirements
described in § 148.310. It also provides
specific instructions on how to apply for
the grants and outlines the grant review
and grant award processes.

§148.308 Definitions.

For the purposes of this subpart, the
following definitions apply:

CMS stands for Centers for Medicare
& Medicaid Services.

Loss means the difference between
expenses incurred by a qualified high
risk pool, including payment of claims
and administrative expenses, and the
premiums collected by the pool.

Qualified high risk pool means a high
risk pool that meets the conditions
described in § 148.128(a)(2)(ii):

(1) It provides to all eligible
individuals, as defined in § 148.103,
health insurance coverage (or
comparable coverage) that does not
impose any preexisting condition
exclusion or affiliation periods for
coverage of an eligible individual; and

(2) Provides for premium rates and
covered benefits for the coverage
consistent with the standards included
in the National Association of Insurance
Commissioners (NAIC) Model Health
Plan for Uninsurable Individuals Act (as
in effect as of August 21, 1996) but only
if the model has been revised in State
regulations to meet all of the
requirements of this part and title 27 of
the PHS Act.

Standard risk rate means a rate
developed by a State using reasonable
actuarial techniques and taking into
account the premium rates charged by
other insurers offering health insurance
coverage to individuals in the same
geographical service area to which the
rate applies. The standard rate may be
adjusted based upon age, sex, and
geographical location.

§148.310 Eligibility requirements for a
grant.

A State must meet all of the following
requirements to be eligible for a grant:

(a) The State has a qualified high risk
pool as defined in § 148.308.

(b) The pool restricts premiums
charged under the pool to no more than
150 percent of the premium for
applicable standard risk rates for the
State.

(c) The pool offers a choice of two or
more coverage options through the pool.

(d) The pool has in effect a
mechanism reasonably designed to
ensure continued funding of losses
incurred by the State after the end of
fiscal year 2004 in connection with the
operation of the pool.

(e) The pool has incurred a loss in a
period described in § 148.314.

§148.312 Amount of grant payment.

(a) An eligible State may receive a
grant to fund up to 50 percent of the
losses incurred in the operation of its
qualified high risk pool during the
period for which it is applying.

(b) Funds will be allocated to each
eligible State in accordance with the
following formula:

(1) The number of uninsured
individuals is calculated for each
eligible State by taking a 3-year average
of the number of uninsured individuals
in that State in the Current Population
Survey (CPS) of the Census Bureau. For
grants based upon State fiscal years
2002 and 2003, a 3-year average will be
calculated using numbers available as of
May 1, 2003. For grants based upon
State fiscal year 2004, a 3-year average
will be calculated using numbers
available as of March 1, 2005.
Calculation of the State 3-year average
will be done by the Census Bureau and
provided to CMS.

(2) Based upon the CPS numbers, the
State’s percentage of the total uninsured
population of eligible States is
calculated and then multiplied by $40
million to determine the State’s
maximum allotment for the fiscal year
in question. The following example
illustrates the formula in paragraph (b):

(i) The most current 3-year average of
uninsured individuals in State A is one
million, and the 3-year average of
uninsured individuals for all eligible
States is 10 million. State A has 10
percent of the uninsured population of
the eligible States.

(ii) Under this example, State A’s
allotment would be 10 percent of $40
million, or $4 million, for the fiscal year
in question.

(c) The amount awarded to each
eligible State will be the lesser of the 50
percent of losses incurred by its
qualified risk pool for the fiscal year in
question or its allotment under the
formula.

§148.314 Periods during which eligible
States may apply for a grant.

(a) General Rule. A State that meets
the eligibility requirements in § 148.310
may apply for a grant to fund losses that
were incurred during the State’s fiscal
year 2002, 2003, or 2004 in connection
with the operation of its qualified high
risk pool. A State may apply for losses
incurred in a partial fiscal year if a
partial year audit is done.

(b) Maximum number of grants. An
eligible State may only be awarded a
maximum of two grants, with one grant
per fiscal year. A grant for a partial
fiscal year counts as a full grant.

(c) Deadline for submitting grant
applications. The deadlines for

submitting grant applications are stated
in §148.316(d).

(d) Initial distribution of grant funds.
States that meet all of the eligibility
requirements in § 148.310 and submit
timely requests in accordance with
paragraph (c) of this section will receive
an initial distribution of grant funds
using the following methodology:

(1) Initial grant applications
submitted for losses incurred in State
fiscal year 2002 (hereafter referred to as
02 States). Initial grants to States that
submit an application for losses
incurred in State fiscal year 2002 will be
funded with Federal fiscal year 2003
funds.

(2) Initial grant applications
submitted for losses incurred in State
fiscal year 2003 (hereafter referred to as
03 States). Initial grants to States that
did not submit an application for losses
in State fiscal year 2002 (or submitted
an application but did not qualify) and
first qualified for a grant for losses
incurred in State fiscal year 2003 will be
funded with Federal fiscal year 2003
funds.

(3) Initial grant allocations. Initial
grant allocations will be determined by
taking all grant applications described
in paragraphs (d)(1) and (2) of this
section, and allocating in accordance
with § 148.312.

(4) Other applications. All other
grants will be funded in the first
instance with Federal fiscal year 2004
funds.

(e) Reallocation of funds. The initial
grants to the 02 States and the 03 States
will come from the Federal fiscal year
2003 funds. After the deadline for 02
grants, the Department will determine
how many States have submitted
applications for grants. The Department
will then estimate, based on contacts
with other States, how many requests
are likely to be received from 03 States.
The Department will make an initial
allotment for 02 States based on these
estimates. The Department will reserve
some of the Federal fiscal year 2003
funds after the 02 States grant requests
have been received in anticipation of
requests being made by 03 States. The
Department will hold in reserves
adequate funds to provide full
allotments to these States. If there are
excess reserves (that is, the Department
withholds more money than was
necessary to provide grants to the 03
States), the excess funds will be
proportionally redistributed to the 02
States and the 03 States, but not to
exceed 50 percent of losses incurred by
the States. The size of the first year
grants will be increased retroactively for
these States. Similarly, the Department
will reserve some of the Federal fiscal
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year 2004 money to fund the second
year grants for 02 and 03 States and the
first year grants for the 04 States (that is,
States that initially qualify based upon
losses incurred in their fiscal year 2004).

§148.316 Grant application instructions.

(a) Application package. The
individual States must compile an
application package that documents that
it has met the requirements for a grant.
At a minimum, the package must
include a completed standard form
application kit (see paragraph (b) of this
section) along with the following
information:

(1) History and description of the
qualified high risk pool. Provide a
detailed description of the qualified
high risk pool that includes the
following:

(i) Brief history, including date of
inception.

(ii) Enrollment criteria (including
provisions for the admission of eligible
individuals as defined in § 148.103) and
number of enrollees.

(iii) Description of how coverage is
provided administratively in the
qualified high risk pool (that is, self-
insured, through a private carrier, etc.).

(iv) Benefits options and packages
offered in the qualified high risk pool to
both eligible individual (as defined in
§ 148.103) and other applicants.

(v) Outline of plan benefits and
coverage offered in the pool and the
plan benefits and coverage of the two
most popular policies in the State’s
private individual market.

(vi) Premiums charged (in terms of
dollars and in percentage of standard
risk rate) and other cost-sharing
mechanisms, such as co-pays and
deductibles, imposed on enrollees (both
eligible individuals (as defined in
§ 148.103) and non-eligible individuals
if a distinction is made).

(vii) How the standard risk rate for the
State is calculated and when it was last
calculated.

(viii) Revenue sources for the
qualified high risk pool, including
current funding mechanisms and, if
different, future funding mechanisms.
Provide current projections of future
income.

(ix) Copies of all governing authorities
of the pool, including statutes,
regulations and plan of operation.

(2) Accounting of risk pool losses.
Provide a detailed accounting of claims
paid, administrative expenses, and
premiums collected for the fiscal year
for which the grant is being requested.
Indicate the timing of the fiscal year
upon which the accounting is based.
Provide the methodology of projecting
losses and expenses, and include

current projections of future operating
losses (this information is needed to
judge compliance with the requirements
in § 148.310(d)).

(3) Contact person. Identify the name,
position title, address, e-mail address,
and telephone number of the person to
contact for further information and
questions.

(b) Standard form application kit.

(1) Forms. (i) The following standard
forms must be completed with an
original signature and enclosed as part
of the application package:

SF-424 Application for Federal Assistance

SF—-424A Budget Information

SF-424B Assurances “ Non-Construction
Program

SF-LLL Disclosure of Lobbying Activities
Biographical Sketch

Additional Assurances

(ii) These forms can be downloaded
from the following Web site:

http://www.cms.hhs.gov/researchers/
priorities/grants.asp.

(2) Other narrative. All other narrative
in the application must be submitted on
82 x 11" white paper.

(c) Submission of application
package.

(1) Applicants are required to submit
an original and two copies of the
application. Submissions by facsimile
(fax) transmissions will not be accepted.

(2) Applications mailed through the
U.S. Postal Service or a commercial
delivery service will be considered ““on
time” if received by the close of
business on the closing date, or
postmarked (first class mail) by the date
specified in the paragraph (d) of this
section. If express, certified, or
registered mail is used, the applicant
should obtain a legible dated mailing
receipt from the U.S. Postal Service.
Private metered postmarks are not
acceptable as proof of timely mailings.

(d) Application deadlines.

(1) Deadline for States to submit an
application for losses incurred in their
fiscal year 2002. States must submit an
application to us by no later than
September 30, 2003.

(2) Deadline for States to submit an
application for losses incurred in their
fiscal year 2003. States must submit an
application to us by no later than June
30, 2004.

(3) Deadline for States to submit an
application for losses incurred in their
fiscal year 2004. States must submit an
application to us by no later than June
30, 2005.

(e) Where to submit an application.
All initial applications and
supplemental applications must be
submitted to:

Centers for Medicare & Medicaid Services,
Acquisition and Grants Group, Mail Stop

C2-21-15, 7500 Security Boulevard,
Baltimore, MD 21244-1850, Attn: Nicole
Nicholson.

§148.318 Grant application review.

(a) Executive Order 12372. This grant
program is not listed by the Secretary
under § 100.3 of this title, and therefore
the grant program is not subject to
review by States under part 100 of this
title, which implements Executive
Order 12372, “Intergovernmental
Review of Federal Programs” (see part
100 of this title).

(b) Review team. A team consisting of
staff from CMS and the Department of
Health and Human Services will review
all applications. The team will meet as
necessary on an ongoing basis as
applications are received.

(c) Eligibility criteria. To be eligible
for a grant, a State must submit
sufficient documentation that its high
risk pool meets the eligibility
requirements described in § 148.310. A
State must include sufficient
documentation of the losses incurred in
the operation of the qualified high risk
pool in the period for when it is
applying.

(d) Review criteria. If the review team
determines that a State meets the
eligibility requirements described in
§148.310, the review team will use the
following additional criteria in
reviewing the applications:

(1) Documentation of expenses
incurred during operation of the
qualified high risk pool. The losses and
expenses incurred in the operation of a
State’s pool are sufficiently
documented.

(2) Funding mechanism. The State has
outlined funding sources, such as
assessments and State general revenues,
which can cover the projected costs and
are reasonably designed to ensure
continued funding of losses a State
incurs in connection with the operation
of the qualified high risk pool after
fiscal year 2004.

§148.320 Grant awards.

(a) Notification and award letter.

(1) Each State applicant will be
notified in writing of CMS’s decision on
its application.

(2) If the State applicant is awarded a
grant, the award letter will contain the
following terms and conditions:

(i) All funds awarded to the grantee
under this program must be used
exclusively for the operation of a
qualified high risk pool that meets the
eligibility requirements for this
program.

(ii) The grantee must keep sufficient
records of the grant expenditures for
audit purposes (see part 92 of this title).
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(iii) The grantee may be required to
submit quarterly progress and financial
reports under part 92 of this title.

(b) Grantees letter of acceptance.
Grantees must submit a letter of
acceptance to CMS’ Acquisition and
Grants Group within 30 days of the date
of the award agreeing to the terms and
conditions of the award letter.

(Catalog of Federal Domestic Assistance
Program No. 93779, Centers for Medicare and
Medicaid Services Research, Demonstration,
and Evaluations)

Dated: March 16, 2003.
Thomas A. Scully,

Administrator, Centers for Medicare &
Medicaid Services.

Approved: April 18, 2003.
Tommy G. Thompson,
Secretary.
[FR Doc. 03-10713 Filed 4-28-03; 8:45 am]
BILLING CODE 4120-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[WT Docket No. 99-266; FCC 03-51]

Practice and Procedure

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission clarifies rules relating to
tribal lands bidding credits that were
established to provide incentives for
wireless telecommunications carriers to
serve individuals living on tribal lands.
In the Second Report and Order, the
Commission extends the time period
during which winning bidders can
negotiate with the relevant tribes to
obtain the certification needed to obtain
the credit. The Commission also
clarifies various administrative matters
involved in implementing the credit.
DATES: Effective July 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Roger Noel or Linda Chang, Wireless
Telecommunications Bureau, at (202)
418-0620.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Second
Report and Order (2nd R&0), FCC 03—
51, adopted March 7, 2003, and released
March 14, 2003. The full text of the 2nd
R&O is available for public inspection
during regular business hours at the
FCC Reference Information Center, 445
12th St., SW., Room CY-A257,
Washington, DC 20554. The complete
text may be purchased from the

Commission’s duplicating contractor:
Qualex International, 445 12th Street,
SW., Room CY-B402, Washington, DC
20554, telephone 202—-863-2893,
facsimile 202—-863—-2898, or via e-mail at
qualexint@aol.com.

Synopsis of Second Report and Order

I. Background

1. In June 2000, the Commission
adopted bidding credits for use by
winning bidders who pledge to deploy
facilities and provide service to
federally recognized tribal areas that
have a telephone service penetration
rate at or below 70 percent. In setting
out the bidding credit, the Commission
noted that communities on tribal lands
have had less access to
telecommunications services than any
other segment of the U.S. population.
See Extending Wireless
Telecommunications Services to Tribal
Lands, WT Docket No. 99-266, Report
and Order, 65 FR 47349 (August 2,
2000) (R&0), and Further Notice of
Proposed Rulemaking, 65 FR 47366
(August 2, 2000) (FNPRM).

2. The R&O provided that, in order to
obtain a bidding credit in a particular
market, a winning bidder must indicate
on its long-form application (FCC Form
601) that it intends to serve tribal lands
in that market. Following the long-form
application filing deadline, the
applicant has 90 calendar days to
amend its application to identify the
tribal lands to be served, and provide
certification from the tribal
government(s) that: (1) It will allow the
bidder to site facilities and provide
service on its tribal land(s), in
accordance with the Commission’s
rules; (2) it has not and will not enter
into an exclusive contract with the
applicant precluding entry by other
carriers, and will not unreasonably
discriminate against any carrier; and (3)
its tribal land is a qualifying tribal land
as defined in the Commission’s rules,
i.e., an area that has a telephone
penetration rate at or below 70 percent.
In addition, at the conclusion of the 90-
day period, the applicant must amend
its long-form application to file a
certification that it will comply with the
bidding credit build-out requirement,
and that it will consult with the tribal
government regarding the siting of
facilities and deployment of service on
the tribal land. Upon receipt by the
Commission of the certifications, the
bidding credit is awarded and the
applicant makes payment of the final
net adjusted bid amount. If the required
certifications are not provided at the
conclusion of the 90-day period, the
bidding credit is not awarded and the

applicant is required to pay the balance
on the original gross bid amount in
order to be awarded the licenses.

3. In order to ensure that applicants
awarded bidding credits actually deploy
facilities and provide service to tribal
lands, the Commission imposed
performance requirements as a
condition of obtaining the bidding
credit. The Commission required that a
licensee construct and operate its
system to cover 75 percent of the
population of the qualifying tribal land
within three years of the grant of the
license. While this 75 percent
benchmark is higher than the
construction benchmarks applicable to
auctioned wireless licenses generally,
the Commission determined that it
would ensure that only carriers that are
committed to serving tribal lands will
receive bidding credits, and that
wireless telecommunications services
will be deployed rapidly to underserved
tribal areas. In the R&O, the
Commission required that, at the
conclusion of the three-year period,
licensees file a notification of
construction indicating that they have
met the 75 percent construction
requirement on the tribal lands for
which the credit was awarded. If the
licensee fails to comply with any
condition, it is required to repay the
bidding credit plus interest thirty days
after the conclusion of the construction
period. In the event the licensee fails to
repay the amount, the license
automatically cancels.

4. In limiting the scope of the bidding
credit to federally recognized tribal
areas with telephone penetration rates
equal to or less than 70 percent, the
Commission concluded that the credits
would target the tribal communities
with the greatest need for access to
telecommunications service. Although
the Commission acknowledged that
there are some non-tribal areas with
penetration rates lower than the
national average, it was determined that
almost all non-tribal areas have
penetration rates greater than 70 percent
and that non-tribal areas have
penetration rates significantly greater
than most tribal areas. Accordingly, the
Commission found it appropriate to
limit the program to tribal lands with a
70 percent or less penetration rate. The
Commission did not, however, foreclose
the possibility of extending the credit
both to non-tribal areas and to areas
with higher penetration rates.

5. In the FNPRM, the Commission
solicited comment on ways the bidding
credit could be extended to encourage
further deployment of wireless
telecommunications services. The
Commission specifically sought
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comment on whether it should award
bidding credits to carriers who commit
to serve non-tribal areas with a 70
percent or less penetration rate, or tribal
and/or non-tribal areas with penetration
levels above 70 percent but significantly
below the national average. Further,
comment was requested regarding
whether the Commission should expand
the program to give transferable bidding
credits to be used in future auctions to
existing licensees in already-established
wireless services who deploy and
provide service to unserved tribal
communities. The Commission also
asked whether it should make credits
available to licensees that enter into
partitioning agreements with tribal
authorities that allow the tribal
government to provide service, either
directly or through negotiation with a
third-party carrier.

1II. Discussion

A. Modification and Clarification of
Bidding Credit Procedures

6. Certification Procedure. When the
Commission adopted the tribal lands
bidding credit in the R&O, it established
the method by which a bidding credit
would be calculated, as well as the
application process involved in
obtaining a bidding credit. Since the
inception of the tribal lands bidding
credit, there have been 10 auctions, with
375 winning bidders purchasing 10,479
licenses. However, only 27 winning
bidders to date have initially indicated
on their long-form applications that they
would be seeking the tribal lands
bidding credit, and of those applicants,
only five submitted the required 90-day
certifications. Upon review of this
proceeding, the Commission finds that
the small number of applications
seeking the credit is due, at least in part,
to the administrative process
established by the Commission.
Specifically, the Commission finds that
the 90-day deadline for obtaining the
certifications from the applicable tribal
government(s) makes it extremely
difficult to qualify for the credit. The 90-
day deadline and certifications were
established: (1) To ensure prompt
issuance of licenses to winning bidders;
(2) to provide a time frame for making
contact with tribal governments and
obtaining requisite certifications; and (3)
to ensure that the wireless carrier
intends to provide service to the tribal
land. Because ninety days may not be a
sufficient amount of time for licensees
and tribal authorities to complete the
certification process, the Commission
extends the tribal lands certification
period to 180 days. Accordingly, a
winning bidder claiming a tribal lands

bidding credit will now have 180 days
to amend its long-form application to
identify the tribal lands to be served,
and provide the required certification
from the tribal government. Further, the
winning bidder will have 180 days to
file a certification that it will comply
with the tribal lands build-out
requirements, and consult with the
tribal government regarding the siting of
facilities and deployment of service on
the tribal land. If the winning bidder
fails to submit the required
certifications within the 180-day period,
the bidding credit will not be awarded,
and the winning bidder will be required
to pay the balance on the original gross
bid amount in order to obtain the
license.

7. Full or partial assignments of
licenses involving tribal lands bidding
credits. An issue that was inadvertently
omitted in the R&O is the impact of
license assignments on licenses with
tribal lands bidding credit construction/
repayment obligations. The Commission
therefore clarifies that if the license is
assigned to another entity, the
construction/repayment obligations
associated with the credit are
transferred as well. Because all
obligations of the license automatically
transfer to the assignee, the Commission
will not require the assignee to seek re-
certification where the original licensee
received certifications from the
appropriate tribal authorities. It is
important to note that an assignee
contracting with a licensee to transfer a
license for which a tribal lands bidding
credit was received bears the risk that
the tribal government may not allow the
assignee to deploy facilities on its land.
The Commission expects that parties
interested in obtaining wireless licenses
will exercise due diligence in
identifying whether or not a tribal lands
bidding credit construction obligation is
associated with the license, and,
therefore, take into account the
heightened construction obligation, the
dependence of the credit on obtaining
the consent of the tribal government,
and the potential for a repayment
penalty in case the construction
requirement is not met within the
original three-year time frame. It is up
to the assignee to verify that the tribe
will consent to allowing the assignee
access to its lands.

8. Also, the Commission clarifies that
in partial license transfers involving
geographic partitioning, the tribal land
must be wholly contained within either
the assignor’s or assignee’s proposed
license area after the partition. The
Commission will not permit, for
example, a tribal area for which a credit
was awarded to be “split” between

partitioned areas because this would be
inconsistent with the original purpose
of issuing the credit, i.e., to ensure that
at least 75 percent of the tribal land is
served. Where a partition occurs, the
construction/repayment obligation will
attach to the license for the partitioned
area that encompasses the tribal land for
which the credit was awarded.
However, in partial license transfers
involving spectrum disaggregation (but
not partitioning), the construction/
repayment obligation will be presumed
to remain with the original licensee
whose stated intention was to serve the
tribal land unless the parties to the
transaction inform us otherwise. As is
the case with partitioning, spectrum
covering the tribal land must be
disaggregated in its entirety (i.e. a
disaggregation involving only a portion
of a tribal area subject to a bidding
credit will not be permitted).

9. Notification of Construction. In the
R&O, the Commission did not clearly
set out the notification of construction
procedures applicable to licensees that
are granted tribal lands bidding credits.
Pursuant to the goals of section
309(j)(4)(B) of the Act, the Commission
has set out performance requirements
for the various services, with alternative
construction obligations for those
licensees using tribal land bidding
credits. As noted, the Commission
imposed more stringent construction
requirements for those licensees that
choose to utilize the tribal lands bidding
credit in order to ensure that only those
most committed to building out their
facilities will receive bidding credits
and that service is deployed as quickly
as possible. In order to verify
compliance with the tribal lands
construction requirement, any licensee
employing a bidding credit must file a
notification of construction (FCC Form
601, Schedule K) electronically at the
conclusion of the three-year
construction period along with an
attachment stating affirmatively that it is
providing coverage to 75 percent of the
population of the tribal area for which
the credit was awarded. In its
notification of construction, the licensee
must provide the total population of the
tribal area covered by its license as well
as the number of persons it is serving in
the tribal area. If the licensee fails to
make an adequate showing that it has
met the 75 percent benchmark, it will be
required to repay the bidding credit,
plus interest, thirty days after the
conclusion of the construction period.
47 CFR 1.2110(f)(3)(vii). Failure to repay
this amount will result in automatic
termination of the license. 47 CFR
1.946(c).
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10. Penalty for failure to construct and
failure to timely repay bidding credit.
The Commission also takes this
opportunity to correct an omission in
the rules implemented in connection
with the R&O, in which the Commission
stated that a licensee’s failure to comply
with build-out requirements, and
subsequent failure to repay the bidding
credit, plus interest, thirty days after the
conclusion of the construction period,
would result in automatic termination
of the licensee’s license, i.e.,
termination without any further
notification being sent to the licensee,
opportunity for a hearing, or other
Commission action. This penalty will
now be expressly codified in Part 1 of
the Commission’s rules.

B. Use of Bidding Credits in Non-Tribal
Areas or Areas With Telephone
Penetration Rates of More Than 70
Percent

11. In the FNPRM, the Commission
sought comment on whether it should
apply the bidding credit to non-tribal
areas on the same terms and conditions
as for tribal areas, or alternatively,
whether it should extend the bidding
credit to areas (tribal and non-tribal)
with penetration levels greater than 70
percent, but below the national average
of 94 percent. As noted, very few
commenters submitted responses to the
FNPRM. Those who filed comments
generally support extending bidding
credits to entities seeking to provide
service to non-tribal areas with
telephone penetration rates below the
national average.

12. The Commission concludes that it
is premature to expand the program to
non-tribal areas or to areas with
penetration rates of greater than 70
percent at this time. Because this
program is still in its early stages and
few entities have taken advantage of the
bidding credit thus far, the Commission
cannot yet determine whether it would
be constructive to expand the use of the
bidding credit to non-tribal areas
generally. Moreover, the Commission is
concerned about the paucity of
comment regarding this issue. It is
necessary to have a more substantial
record as to whether the use of bidding
credits is appropriate to encourage
deployment of services into non-tribal
areas, particularly from those most
familiar with dealing with rural and
high-cost service issues. Similarly, the
Commission believes the record is
insufficient at this time to support
expanding the use of the bidding credit
to areas having telephone penetration
rates of greater than 70 percent.
However, in an effort to develop a more
complete and up-to-date record on

possible adjustment of the penetration
rate threshold, the Commission seeks
comment in its Second Further Notice of
Proposed Rulemaking on information
from the 2000 Census regarding
increases in tribal penetration rates that
has recently been released by the
Census Bureau. See Extending Wireless
Telecommunications Services to Tribal
Lands, WT Docket No. 99-266, Second
Further Notice of Proposed Rulemaking,
FCC 03-51, adopted March 7, 2003, and
released March 14, 2003.

C. Applying Bidding Credits to Existing
Licenses

13. The Commission noted in the
R&O that the current tribal lands
bidding credit can be applied only in
the auction in which it is obtained.
Accordingly, the bidding credit is not
available to carriers with existing
licenses that were acquired in prior
auctions or through transfer or
assignment. The Commission therefore
asked in the FNPRM whether a more
flexible form of credit should be made
available to existing licensees who have
constructed facilities, using currently-
licensed spectrum to provide service to
qualifying tribal lands. Under this
approach, carriers who use their
existing spectrum to provide service to
such areas could receive bidding credits
that could be used in future auctions.
Further, the Commission sought
comment on whether such a credit
should be transferable to third parties
for use in future auctions. The
Commission also sought comment on its
legal authority under section 309(j) of
the Communications Act to adopt the
flexible bidding credit.

14. Although the Commission
continues to believe that the tribal lands
bidding credit is a valuable means to
encourage greater deployment of
telecommunications services into
underserved tribal areas, the
Commission concludes that in light of
its still-limited experience with the
bidding credit program, it should not
extend the program to already-licensed
carriers or make the credit transferable
at this juncture. The Commission
believes that before taking such a step,
additional time is needed to determine
the effectiveness of the program as
currently structured in meeting its
intended goals. The Commission also
finds that the limited comment it has
received in this proceeding does not
provide sufficient support or guidance
for such an expansion of the program.
Accordingly, the Commission declines
to extend the program to already-
licensed carriers or make the credit
transferable at this time.

D. Transferable Bidding Credits for
Licensees That Partition Tribal Areas

15. In the FNPRM, the Commission
solicited comment on whether bidding
credits should be made available to
carriers that enter into partitioning
agreements with tribal governments to
facilitate deployment of service to tribal
lands. The Commission proposed that a
credit would be awarded to a geographic
area licensee that partitioned portions of
its license area covering tribal lands to
the appropriate tribal government.
Again, the Commission received limited
comment regarding this issue, and
therefore it concludes that the record
does not at this time support expanding
the bidding credit program as proposed.

III. Procedural Matters

A. Paperwork Reduction Act Analysis

16. The actions taken in the 2nd R&O
have been analyzed with respect to the
Paperwork Reduction Act of 1995
(PRA), Pub. L. No. 104-13, and found to
impose new or modified reporting and
recordkeeping requirements or burdens
on the public. Implementation of these
new or modified reporting and
recordkeeping requirements will be
subject to approval by the Office of
Management and Budget (OMB) as
prescribed by the PRA, and will go into
effect upon announcement in the
Federal Register of OMB approval.

B. Final Regulatory Flexibility Act
Analysis.

17. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
FNPRM. The Commission sought
written public comment on the
proposals in the FNPRM, including
comment on the IRFA. This present
Final Regulatory Flexibility Analysis
(FRFA) conforms to the RFA.

Need for, and Objectives of, the 2nd
R&O.

18. In the 2nd R&O, the Commission
clarifies rules previously adopted in the
R&O0 and FNPRM in WT Docket 99—-266
to provide incentives for wireless
telecommunications carriers to serve
individuals living on tribal lands. In
that RO, the Commission authorized
the grant of bidding credits to winning
bidders who deploy facilities and
provide service to federally-recognized
tribal areas that have a telephone service
penetration rate below 70 percent. In the
present item, the Commission clarifies,
on its own motion, administrative
matters involved in implementing the
bidding credit, such as the process by
which carriers obtain certifications
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permitting them to deploy facilities on
tribal lands. This 2nd R&O also
addresses issues raised in the FNPRM.
In the FNPRM, the Commission
requested comment on whether it
should expand the use of bidding
credits. Specifically, the Commission
sought comment as to whether to: (1)
Apply bidding credits to entities who
undertake to serve non-tribal areas and/
or tribal areas with telephone
penetration levels above 70 percent, but
significantly below the national
penetration average; (2) award bidding
credits for use in future auctions to
existing geographic area licensees who
deploy facilities in unserved tribal
communities; and, (3) grant bidding
credits to licensees who enter into
partitioning agreements with tribal
governments that enable tribal entities
to provide service, either directly or by
way of a third-party carrier. It is the
Commission’s goal to ensure that all
Americans have access to
telecommunications service.

19. While the Commission continues
to believe that the tribal lands bidding
credit is a useful device in improving
telephone penetration rates on tribal
lands, it concludes that the specific
measures proposed in the Commission’s
FNPRM to encourage greater
deployment should not be adopted at
this time. Given the nascent state of the
tribal lands bidding credit program, as
well as the lack of a comprehensive
record supporting the proposed
extensions of the bidding credit, the
Commission believes that it is
premature to expand the use of bidding
credits as proposed.

Summary of Significant Issues Raised by
Public Comments in Response to the
IRFA

20. No comments were filed that
specifically addressed the rules and
policies proposed in the IRFA.

Description and Estimate of the Number
of Small Entities To Which the Rules
Will Apply.

21. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted herein. 5 U.S.C.
604(a)(3). The RFA generally defines the
term “‘small entity”” as having the same
meaning as the terms ‘““small business,”
“small organization,” and “small
governmental jurisdiction.” 5 U.S.C.
601(6). In addition, the term “small
business” has the same meaning as the
term ““small business concern”” under
the Small Business Act. 5 U.S.C. 601(3)
(incorporating by reference the
definition of ““small business concern”

in the Small Business Act, 15 U.S.C.
632). A “small business concern” is one
which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).
15 U.S.C. 632.

22. Cellular Licensees. The SBA has
developed a small business size
standard for small businesses in the
category “Cellular and Other Wireless
Telecommunications.” 13 CFR 121.201,
North American Industry Classification
System (NAICS) code 513322. Under
that SBA category, a business is small if
it has 1,500 or fewer employees.
According to the Bureau of the Census,
only twelve firms from a total of 1238
cellular and other wireless
telecommunications firms operating
during 1997 had 1,000 or more
employees. Therefore, even if all twelve
of these firms were cellular telephone
companies, nearly all cellular carriers
were small businesses under the SBA’s
definition. In addition, the Commission
notes that there are 1807 cellular
licenses; however, a cellular licensee
may own several licenses. According to
the most recent Trends in Telephone
Service data, 858 carriers reported that
they were engaged in the provision of
either cellular service, Personal
Communications Service (PCS), or
Specialized Mobile Radio telephony
services, which are placed together in
that data. See Trends in Telephone
Service, Industry Analysis Division,
Wireline Competition Bureau , Table
5.3—Number of Telecommunications
Service Providers that are Small
Businesses (May 2002). The
Commission has estimated that 291 of
these are small under the SBA small
business size standard. Accordingly,
based on this data, the Commaission
estimates that not more than 291
cellular service providers will be
affected by these revised rules.

23. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a definition of small entities
specifically applicable to such
incumbent 220 MHz Phase I licensees.
To estimate the number of such
licensees that are small businesses, the
Commission applies the definition
under the SBA rules applicable to
“GCellular and Other Wireless
Telecommunication” companies. This
category provides that a small business

is a wireless company employing no
more than 1,500 persons. According to
the Bureau of the Census, only twelve
firms from a total of 1238 cellular and
other wireless telecommunications
firms operating during 1997 had 1,000
or more employees. If this general ratio
continues in 2002 in the context of
Phase I 220 MHz licensees, the
Commission estimates that nearly all
such licensees are small businesses
under the SBA’s small business
standard.

24. 220 MHz Radio Service—Phase II
Licensees. The Phase II 220 MHz service
is a new service, and is subject to
spectrum auctions. In the 220 MHz
Third Report and Order, the
Commission adopted a small business
size standard for defining “small’”” and
“very small” businesses for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. See Amendment
of Part 90 of the Commission’s Rules to
Provide for the Use of the 220-222 MHz
Band by the Private Land Mobile Radio
Service, PR Docket No. 89-552, Third
Report and Order, 62 FR 16004 (April
3, 1997). This small business standard
indicates that a ““small business” is an
entity that, together with its affiliates
and controlling principals, has average
gross revenues not exceeding $15
million for the preceding three years. A
“very small business” is defined as an
entity that, together with its affiliates
and controlling principals, has average
gross revenues that do not exceed $3
million for the preceding three years.
The SBA has approved these small size
standards. Auctions of Phase II licenses
commenced on September 15, 1998, and
closed on October 22, 1998. In the first
auction, 908 licenses were auctioned in
three different sized geographic areas:
three nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 683 were
sold. Thirty-nine small businesses won
licenses in the first 220 MHz auction.
The second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158 licenses.

25. 700 MHz Guard Band Licenses. In
the 700 MHz Guard Band Order, the
Commission adopted a small business
size standard for “small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. See Service Rules
for the 746764 MHz Bands, and
Revisions to Part 27 of the
Commission’s Rules, WT Docket No.
99-168, Second Report and Order, 65
FR 17594 (April 4, 2000). A small
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business is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $40 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with
its affiliates and controlling principals,
has average gross revenues that are not
more than $15 million for the preceding
three years. An auction of 52 Major
Economic Area (MEA) licenses
commenced on September 6, 2000, and
closed on September 21, 2000. Of the
104 licenses auctioned, 96 licenses were
sold to 9 bidders. Five of these bidders
were small businesses that won a total
of 26 licenses. A second auction of 700
MHz Guard Band licenses commenced
on February 13, 2001 and closed on
February 21, 2001. All eight of the
licenses auctioned were sold to three
bidders. One of these bidders was a
small business that won a total of two
licenses.

26. Lower 700 MHz Band Licenses.
The Commission adopted criteria for
defining three groups of small
businesses for purposes of determining
their eligibility for special provisions
such as bidding credits. See
Reallocation and Service Rules for the
698—-746 MHz Spectrum Band
(Television Channels 52—59), GN Docket
No. 01-74, Report and Order, 67 FR
5491 (February 6, 2002). The
Commission defined a small business as
an entity that, together with its affiliates
and controlling principals, has average
gross revenues not exceeding $40
million for the preceding three years. A
very small business is defined as an
entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than
$15 million for the preceding three
years. Additionally, the lower 700 MHz
Service has a third category of small
business status that may be claimed for
Metropolitan/Rural Service Area (MSA/
RSA) licenses. The third category is
entrepreneur, which is defined as an
entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than $3
million for the preceding three years.
An auction of 704 licenses (one license
in each of the 734 MSAs/RSAs and one
license in each of the six Economic Area
Groupings [EAGs]) commenced on
August 27, 2002, and closed on
September 18, 2002. Of the 740 licenses
available for auction, 484 licenses were
sold to 102 winning bidders. Seventy-
two of the winning bidders claimed
small business, very small business or
entrepreneur status and won a total of
329 licenses.

27. Private and Common Carrier
Paging. In the Paging Second Report

and Order, the Commission adopted a
small size standard for “small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments. Revision of Part 22 and Part
90 of the Commission’s Rules to
Facilitate Future Development of Paging
Systems, WT Docket No. 96—18, Second
Report and Order, 62 FR 11616 (March
12,1997). A small business is an entity
that, together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. The SBA has
approved this definition. An auction of
Metropolitan Economic Area (MEA)
licenses commenced on February 24,
2000, and closed on March 2, 2000. Of
the 985 licenses auctioned, 440 were
sold. Fifty-seven companies claiming
small business status won. At present,
there are approximately 24,000 Private
Paging site-specific licenses and 74,000
Common Carrier Paging licenses.
According to the most recent Trends in
Telephone Service, 608 carriers reported
that they were engaged in the provision
of either paging or “other mobile”
services. Of these, the Commission
estimates that 589 are small, under the
SBA-approved small business size
standard. The Commission estimates
that the majority of private and common
carrier paging providers would qualify
as small entities under the SBA
definition.

28. Broadband Personal
Communications Service (PCS). The
broadband PCS spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission has created a small
business size standard for Blocks C and
F as an entity that has average gross
revenues of less than $40 million in the
three previous calendar years. See
Amendment of Parts 20 and 24 of the
Commission’s Rules—Broadband PCS
Competitive Bidding and the
Commercial Mobile Radio Service
Spectrum Cap, WT Docket No. 96-59,
Report and Order, 61 FR 33859 (1996);
see also 47 CFR 24.720(b). For Block F,
an additional small business size
standard for “very small business” was
added and is defined as an entity that,
together with their affiliates, has average
gross revenues of not more than $15
million for the preceding three calendar
years. These small business size
standards, in the context of broadband
PCS auctions, have been approved by
the SBA. No small businesses within the
SBA-approved small business size
standards bid successfully for licenses
in Blocks A and B. There were 90

winning bidders that qualified as small
entities in the Block C auctions. A total
of 93 ““small” and ““very small” business
bidders won approximately 40 percent
of the 1,479 licenses for Blocks D, E, and
F. On March 23, 1999, the Commission
reauctioned 347 C, D, E, and F Block
licenses; there were 48 small business
winning bidders. Based on this
information, the Commission concludes
that the number of small broadband PCS
licensees will include the 90 winning C
Block bidders and the 93 qualifying
bidders in the D, E, and F blocks plus
the 48 winning bidders in the re-
auction, for a total of 231 small entity
PCS providers as defined by the SBA
small business standards and the
Commission’s auction rules. On January
26, 2001, the Commission completed
the auction of 422 C and F Broadband
PCS licenses in Auction No. 35. Of the
35 winning bidders in this auction, 29
qualified as “small” or “very small”
businesses.

29. Narrowband PCS. The
Commission has auctioned nationwide
and regional licenses for narrowband
PCS. There are 11 nationwide and 30
regional licensees for narrowband PCS.
The Commission does not have
sufficient information to determine
whether any of these licensees are small
businesses within the SBA-approved
definition for radiotelephone
companies. In March 2002, 106 MTA
and BTA narrowband PCS licenses were
granted to 4 licensees. Each of the
licensees are small or very small
businesses.

30. Specialized Mobile Radio (SMR).
Pursuant to 47 CFR 90.814(b)(1), the
Commission has established a small
business size standard for purposes of
auctioning 900 MHz SMR licenses, 800
MHz SMR licenses for the upper 200
channels, and 800 MHz SMR licenses
for the lower 230 channels on the 800
MHz band as a firm that has had average
annual gross revenues of $15 million or
less in the three preceding calendar
years. 47 CFR 90.814(b)(1). The SBA has
approved this small business size
standard for the 800 MHz and 900 MHz
auctions. Sixty winning bidders for
geographic area licenses in the 900 MHz
SMR band qualified as small businesses
under the $15 million size standard.
The auction of the 525 800 MHz SMR
geographic area licenses for the upper
200 channels began on October 28,
1997, and was completed on December
8, 1997. Ten (10) winning bidders for
geographic area licenses for the upper
200 channels in the 800 MHz SMR band
qualified as small businesses under the
$15 million size standard.

31. The auction of the 1,050 800 MHz
SMR geographic area licenses for the
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General Category channels began on
August 16, 2000, and was completed on
September 1, 2000. Eleven (11) winning
bidders for geographic area licenses for
the General Category channels in the
800 MHz SMR band qualified as small
businesses under the $15 million size
standard. In an auction completed on
December 5, 2000, a total of 2,800
Economic Area licenses in the lower 80
channels of the 800 MHz SMR service
were sold. Of the 22 winning bidders,
19 claimed “‘small business” status.
Thus, 40 winning bidders for geographic
licenses in the 800 MHz SMR band
qualified as small business. In addition,
there are numerous incumbent site-by-
site SMR licensees on the 800 and 900
MHz band. The Commission awards
bidding credits in auctions for
geographic area 800 MHz and 900 MHz
SMR licenses to firms that had revenues
of no more than $15 million in each of
the three previous calendar years. This
analysis applies to SMR providers in the
800 MHz and 900 MHz bands that either
hold geographic area licenses or have
obtained extended implementation
authorizations. The Commission does
not know how many firms provide 800
MHz or 900 MHz geographic area SMR
pursuant to extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. The
Commission assumes, for purposes of
this analysis, that all of the remaining
existing extended implementation
authorizations are held by small
entities, as that small business size
standard is established by SBA.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

32. The 2nd R&0 modifies the
certification process that wireless
carriers must follow in order to obtain
a tribal lands bidding credit. The
Commission extends the time period
during which winning bidders can
negotiate to obtain the certification
needed to obtain the credit, however,
the Commission declines to expand the
credit beyond its current scope.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

33. The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in developing its approach,
which may include the following four
alternatives (among others): (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources

available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small Entities. 5 U.S.C. 603(c).

34. A certification period of 90 days
was previously identified in the final
regulatory flexibility analysis in the
R&O. In the 2nd R&O, the Commission
extends the time period in which an
applicant must obtain a certification
from tribal governments regarding the
siting of facilities and deployment of
service on tribal lands. The 2nd R&O
extends the certification period from 90
days to 180 days in order to allow
applicants more time to conduct
necessary research and negotiate with
tribal governments. The change the
Commission is adopting in the
certification process is minor, and will
not have additional significant
economic impact on tribal governments
or carriers seeking to serve tribal lands.
The extension of the certification period
from 90 to 180 days benefits all carriers,
particularly small entities.

35. Further, the 2nd R&O clarifies
partitioning and disaggregation rules
specific to licensees electing to use the
tribal lands bidding credit. In clarifying
these rules, the Commission considered
whether or not to apply its existing
partitioning and disaggregation rules to
situations in which a tribal lands
bidding credit is utilized. While the
partitioning and disaggregation rules are
slightly more restrictive in situations in
which tribal lands bidding credits are
involved, the Commission believes
these rules further its original goal of
promoting service to tribal lands by
helping to ensure that those using
bidding credits fulfill their construction
obligations.

36. Report to Congress: The
Commission will send a copy of the 2nd
R&O, including the FRFA, in a report to
be sent to Congress pursuant to the
Congressional Review Act. See 5 U.S.C.
801(a)(1)(A). In addition, the
Commission will send a copy of the 2nd
R&O, including the FRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. A copy of the
2nd R&0 and FRFA (or summaries
thereof) will also be published in the
Federal Register.

IV. Ordering Clauses

37. Pursuant to the authority of
sections 1, 4(i), 303(r), and 309(j) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 303(r),

and 309(j), the rule changes specified
below are adopted.

38. The rule changes set forth below
will become effective July 1, 2003.

List of Subjects in 47 CFR Part 1

Practice and procedure.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the Pre-
amble, the Federal Communications
Commission amends 47 CFR part 1 as
follows:

PART 1—PRACTICE AND
PROCEDURE

= 1. The authority citation for part 1 con-
tinues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 154(j),
155, 225, 303(r), 309 and 325(e).

= 2. Section 1.2110 is amended by
revising paragraphs (f)(3)(i), (ii) (vi), (vii),
and (viii) to read as follows:

§1.2110 Designated entities.
* * * * *

(f) * * %

(3) * % %

(i) Qualifying tribal land means any
federally recognized Indian tribe’s
reservation, Pueblo, or Colony,
including former reservations in
Oklahoma, Alaska Native regions
established pursuant to the Alaska
Native Claims Settlement Act (85 Stat.
688), and Indian allotments, that has a
wireline telephone subscription rate
equal to or less than seventy (70)
percent based on the most recently
available U.S. Census Data.

(ii) Certification. (A) Within 180 days
after the filing deadline for long-form
applications, the winning bidder must
amend its long-form application and
attach a certification from the tribal
government stating the following:

(1) The tribal government authorizes
the winning bidder to site facilities and
provide service on its tribal land;

(2) The tribal area to be served by the
winning bidder constitutes qualifying
tribal land; and

(3) The tribal government has not and
will not enter into an exclusive contract
with the applicant precluding entry by
other carriers, and will not
unreasonably discriminate among
wireless carriers seeking to provide
service on the qualifying tribal land.

(B) In addition, within 180 days after
the filing deadline for long-form
applications, the winning bidder must
amend its long-form application and file
a certification that it will comply with
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the construction requirements set forth
in paragraph (f)(3)(vi) of this section and
consult with the tribal government
regarding the siting of facilities and
deployment of service on the tribal land.
(C) If the winning bidder fails to
submit the required certifications within
the 180-day period, the bidding credit
will not be awarded, and the winning
bidder must pay the balance on the

original gross bid amount.
* * * * *

(vi) Post-construction certification.
Within fifteen (15) days of the third
anniversary of the initial grant of its
license, a recipient of a bidding credit
under this section shall file a
certification that the recipient has
constructed and is operating a system
capable of serving seventy-five (75)
percent of the population of the
qualifying tribal land for which the
credit was awarded. The recipient must
provide the total population of the tribal
area covered by its license as well as the
number of persons that it is serving in
the tribal area.

(vii) Performance penalties. If a
recipient of a bidding credit under this
section fails to provide the post-
construction certification required by
paragraph (f)(3)(vi) of this section, then
it shall repay the bidding credit amount
in its entirety, plus interest. The interest
will be based on the rate for ten-year
U.S. Treasury obligations applicable on
the date the license is granted. Such
payment shall be made within thirty
(30) days of the third anniversary of the
initial grant of its license. Failure to
repay the bidding credit amount and
interest within the required time period
will result in automatic termination of
the license without specific Commission
action.

(viii) Partitioning and disaggregation.
Parties seeking approval for partitioning
or disaggregation of tribal areas obtained
pursuant to the tribal lands bidding
credit shall request an authorization for
partial assignment of a license pursuant
to §1.948.

(A) Partitioning. A licensee of a
market obtained using a tribal lands
bidding credit may partition the tribal
lands within its market. The partitioned
area must include all tribal areas within
the market subject to the tribal lands
bidding credit. The partitionee must
certify that it will satisfy the
construction requirements set forth in
paragraph (f)(3)(vi) of this section.

(B) Disaggregation. Spectrum covering
tribal lands may be disaggregated in any
amount. The disaggregated spectrum
must include all tribal areas within the
market subject to the tribal lands
bidding credit. The original licensee

must certify that it will satisfy the
construction requirements set forth in
paragraph (f)(3)(vi) of this section,
unless the parties to the transaction

inform the Commission otherwise.
* * * * *

[FR Doc. 03-10736 Filed 5-1-03; 8:45 am)]
BILLING CODE 6712-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1802, 1806, 1815, 1816,
and 1843

RIN 2700-AC33

Definitions

AGENCY: National Aeronautics and
Space Administration.
ACTION: Final rule.

SUMMARY: This final rule revises the
NASA FAR Supplement (NFS) by
amending the definitions of
“contracting activity” and ‘“head of
contracting activity” consistent with
realignment of program management
responsibilities between NASA
Headquarters and the field centers.
EFFECTIVE DATE: May 2, 2003.

FOR FURTHER INFORMATION CONTACT:
Harold Nelson, NASA, Office of
Procurement, Program Operations (Code
HS); (202) 358-0436; e-mail:
harold.a.nelson@nasa.gov.

SUPPLEMENTARY INFORMATION:

A. Background

On November 14, 2002, the Assistant
Administrator for Procurement
approved a deviation to NFS section
1802.101 to designate the Deputy
Associate Administrator for the
International Space Station (ISS) and
Space Shuttle Programs in the Office of
Space Flight as the head of the
contracting activity (HCA) in lieu of the
Center Director(s) for all contracts that
directly support the ISS or Space
Shuttle Program. This deviation was
approved in support of the realignment
of program management responsibilities
between NASA Headquarters and the
field centers. This final rule implements
this deviation.

B. Regulatory Flexibility Act

This final rule does not constitute a
significant revision within the meaning
of FAR 1.501 and Public Law 98-577,
and publication for public comment is
not required. However, NASA will
consider comments from small entities
concerning the affected NFS Parts 1802,
1806, 1815, 1816, and 1843 in
accordance with 5 U.S.C. 610.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes do not
impose recordkeeping or information
collection requirements which require
the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Parts 1802,
1806, 1815, 1816, and 1843

Government Procurement.

Tom Luedtke,
Assistant Administrator for Procurement.

= Accordingly, 48 CFR Parts 1802, 1806,
1815, 1816, and 1843 are amended as fol-
lows:

» 1. The authority citation for 48 CFR
Parts 1802, 1806, 1815, 1816, and 1843
continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1802—DEFINITIONS OF WORDS
AND TERMS

= 2. Amend section 1802.101 by revising
the definitions of “contracting activity”
and “head of the contracting activity” to
read as follows:

1802.101 Definitions.

* * * * *

“Contracting activity” in NASA
includes the NASA Headquarters
installation and the following field
installations: Ames Research Center,
Dryden Flight Research Center, Glenn
Research Center at Lewis Field,
Goddard Space Flight Center, Johnson
Space Center, Kennedy Space Center,
Langley Research Center, Marshall
Space Flight Center and Stennis Space
Center. A major program that may have
contracts at multiple field centers may
also be considered a “contracting
activity.”

“Head of the contracting activity”
(HCA) means, for field installations, the
Director or other head and, for NASA
Headquarters, the Director for
Headquarters Operations. For
International Space Station (ISS) and
Space Shuttle Program contracts, the
HCA is the Headquarters Deputy
Associate Administrator for ISS and
Shuttle Programs in lieu of the field

Center Director(s).
* * * * *

PART 1806—COMPETITION
REQUIREMENTS

= 3. Amend section 1806.304-70 by
revising paragraphs (b)(2) and (c)(1)(iii)
to read as follows:
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1806.304-70 Approval of NASA
justifications.

* * * * *

(b)* * %

(2) Approving official: Head of
contracting activity.

(C) * x %

(1) * x %

(iii) Head of contracting activity.
* * * * *

PART 1815—CONTRACTING BY
NEGOTIATION

1815.370 [Amended]

= 4.In section 1815.370, amend the last
sentence of paragraph (h)(5) by deleting
“center director” and adding “head of
contracting activity” in its place.

PART 1816—TYPES OF CONTRACTS

1816.402-270 [Amended]

= 5.In section 1816.402—-270, amend the
second sentence of paragraph (a) by
deleting “Center Director” and adding
“head of contracting activity” in its
place.

PART 1843—CONTRACT
MODIFICATIONS

1843.7003 [Amended]

= 6. In section 1843.7003, amend para-
graphs (a)(1) and (b)(2) by deleting
“Center Director” and adding “head of
contracting activity” in its place.

1843.7004 [Amended]

= 7.In section 1843.7004, amend the
introductory text of paragraph (a) by
deleting “Center Director”” and adding
“head of contracting activity” in its
place.

[FR Doc. 03—10806 Filed 5—1—-03; 8:45 am]
BILLING CODE 7510-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Part 1845

Government Property—Instructions for
Preparing NASA Form 1018

AGENCY: Office of Procurement, Contract
Management Division, National
Aeronautics and Space Administration
(NASA).

ACTION: Final rule.

SUMMARY: This rule adopts as final,
without change, the interim rule
published in the Federal Register on
November 12, 2002, which amended the
NASA Federal Acquisition Regulation
Supplement (NFS) to provide policies
and procedures for proper reporting of
heritage assets as part of contractor
annual reports of NASA property in its
custody, and to clarify other property
classifications. NASA uses the data
contained in contractor reports for
annual financial statements and
property management.This change will
provide for consistent reporting of
NASA property by contractors.
EFFECTIVE DATE: May 2,2003.

FOR FURTHER INFORMATION: Lou Becker,
NASA Headquarters, Office of
Procurement, Contract Management
Division (Code HK), Washington, DC
20546, telephone: (202) 358-4593, e-
mail to: Ibecker@hq.nasa.gov.
SUPPLEMENTARY INFORMATION:

A. Background

NASA must account for and report
assets in accordance with 31 U.S.C.
3515, Federal Accounting Standards,
and Office of Management and Budget
(OMB) Bulletin No. 01-09, Form and
Content of Agency Financial
Statements. Since contractors maintain
NASA'’s official records NASA-owned
assets in contractors’ possession, NASA
must obtain annual data from those
records to facilitate proper accounting
and control over the assets. NASA
published an interim rule in the Federal
Register (67 FR 68533) on November 12,
2002, specifying policies and
procedures for proper reporting of

heritage assets by providing a definition
and directing that these assets be
reported within appropriate property
classifications as part of contractor
annual reports of NASA property in its
custody. No public comments were
received. The interim rule is converted
to a final rule without change.

This is not a significant regulatory
action, and therefore, was not subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993.

This final rule is not a major rule
under 5 U.S.C.804.

B. Regulatory Flexibility Act

NASA certifies that this final rule will
not have a significant economic impact
on a substantial number of small
businesses within the meaning of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) because it clarifies existing
property reporting policies and
procedures contractors must follow
when accounting for reporting assets.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
NFS do not impose new recordkeeping
or information collection requirements,
or collections of information from
offerors, contractors, or members of the
public which require the approval of the
Office of Management and Budget under
44 U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 1845
Government procurement.

Charles W. Duff II,
Acting Assistant Administrator for
Procurement.

Interim Rule Adopted as Final Without
Change

= Accordingly, NASA adopts the interim
rule amending 48 CFR part 1845, which
was published in the Federal Register on
November 12, 2002 (67 FR 68533—
68535), as a final rule without change.

[FR Doc. 03-10807 Filed 5-1-03; 8:45 am]
BILLING CODE 7510-01-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 360
[Docket No. 02-067-2]

Noxious Weeds; Cultivars of Kikuyu
Grass

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Advance notice of proposed
rulemaking; reopening of comment
period.

SUMMARY: We are reopening the
comment period for our advance notice
of proposed rulemaking in which we
solicited data regarding research or
studies on cultivars of kikuyu grass,
especially data concerning potential
invasiveness in the United States of
cultivars of kikuyu grass. This action
will allow interested persons additional
time to prepare and submit comments.

DATES: We will consider all comments
that we receive regarding Docket No.
02—067-1 on or before May 16, 2003.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
electronically. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02-067-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02—067-1. If you
wish to submit electronic comments,
please visit the Internet Web site
http://comments.aphis.usda.gov and
follow the instructions there.

You may read any comments that we
receive on this docket in our reading
room, or online at http://
comments.aphis.usda.gov. Electronic
comments will be posted to this Web
site immediately after receipt, and
postal mail/commercial delivery
comments will be scanned and posted
to the Web site within a few days after

receipt. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael A. Lidsky, Esq., Assistant
Director, Regulatory Coordination, PPQ,
APHIS, 4700 River Road Unit 141,
Riverdale, MD 20737-1236; (301) 734—
5762.

SUPPLEMENTARY INFORMATION:

Background

On February 10, 2003, we published
in the Federal Register (68 FR 6653—
6655, Docket No. 02-067—1) an advance
notice of proposed rulemaking in which
we announced that we are considering
whether we should remove Whittet and
AZ-1, two cultivars of kikuyu grass,
from the list of noxious weeds. In that
document, we solicited data regarding
research or studies on cultivars of
kikuyu grass, especially data concerning
potential invasiveness in the United
States of cultivars of kikuyu grass, in
order to help us make a scientifically
sound decision.

Comments on the advance notice of
proposed rulemaking were required to
be received on or before April 11, 2003.
We are reopening the comment period
for Docket No. 02—-067—-1 for an
additional 14 days from the date of this
notice. This action will allow interested
persons additional time to prepare and
submit comments. We will also consider
all comments received between April
12, 2003 (the day after the close of the
original comment period) and the date
of this notice.

Authority: 7 U.S.C. 7711-7714, 7718, 7731,
7751, and 7754; 7 CFR 2.22, 2.80, and 371.3.

Done in Washington, DC, this 29th day of
April 2003.

Peter Fernandez,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 03-10875 Filed 5—-1-03; 8:45 am]
BILLING CODE 3410-34-P

FARM CREDIT ADMINISTRATION

12 CFR Part 613
RIN 3052-AC20

Eligibility and Scope of Financing

AGENCY: Farm Credit Administration.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Farm Credit
Administration (FCA) is considering
whether to revise its regulations
governing eligibility and scope of
financing for farmers, ranchers, and
aquatic producers or harvesters who
borrow from Farm Credit System (FCS
or System) institutions that operate
under titles I or II of the Farm Credit Act
of 1971, as amended (Act). We are also
considering whether we should modify
our regulatory definition of “moderately
priced” rural housing. We invite your
comments.

DATES: You may send us comments by
July 31, 2003.

ADDRESSES: You may send comments by
electronic mail to “reg-comm@fca.gov,”
through the Pending Regulations section
of FCA’s Web site, “www.fca.gov,” or
through the government-wide
“www.regulations.gov’’ portal. You may
also send comments to Robert E.
Donnelly, Acting Director, Regulation
and Policy Division, Office of Policy
and Analysis, Farm Credit
Administration, 1501 Farm Credit Drive,
McLean, Virginia 22102-5090 or by
facsimile to (703) 734-5784. You may
review copies of all comments we
receive at our office in McLean,
Virginia.

FOR FURTHER INFORMATION CONTACT:
Mark L. Johansen, Policy Analyst, Office
of Policy and Analysis, Farm Credit
Administration, McLean, VA 22102—

5090, (703) 883—4498, TTY (703) 883—
4434,
or
Richard Katz, Senior Attorney, Office of
General Counsel, Farm Credit
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Administration, McLean, VA 22102—
5090, (703) 883—4020, TTY (703) 883—
4020.

SUPPLEMENTARY INFORMATION:

1. Introduction

We received two petitions under 5
U.S.C. 553(e) to repeal § 613.3005,
which limits the amount of credit that
FCS institutions that operate under
titles I or II of the Act can extend to
eligible farmers, ranchers, and aquatic
producers or harvesters (collectively
referred to as ‘‘farmers’’). The
petitioners state that the Act does not
restrict the System’s authority to finance
all the credit needs of any group of
eligible farmers and, therefore,
§613.3005 should be eliminated as
having no basis in law. The petitioners
also state that § 613.3005 unnecessarily
restricts the System’s ability to serve
creditworthy and eligible farmers,
particularly those who have significant
off-farm income, and young, beginning,
and small farmers.

One petitioner also asked us to change
the definition of “moderately priced”
rural housing in § 613.3030(a)(4). The
petitioner stated that this definition has
not kept pace with the evolving rural
housing market and, therefore, is
preventing FCS institutions that operate
under titles I and II from fully serving
the housing needs of eligible non-farm
rural residents.

We have decided to start a rulemaking
in response to these two petitions. We
reserve judgment on the appropriate
legal interpretation of the relevant
provisions of the Act. Nevertheless, we
believe it is appropriate to review our
regulations governing eligibility and
scope of financing for farmers and our
definition of “moderately priced” rural
housing. The goal of this rulemaking is
to explore how our regulations can
become more responsive to the needs of
all eligible and creditworthy farmers
and rural residents within the
boundaries of the Act.

II. Background

A. Farmers

Section 1.9 of the Act authorizes FCS
mortgage lenders to extend credit to
“bona fide farmers, ranchers, or
producers or harvesters of aquatic
products.” Section 1.11(a)(1) of the Act
states that “Loans made by a Farm
Credit [mortgage lender] to farmers,
ranchers, and producers or harvesters of
aquatic products may be for any
agricultural or aquatic purpose and
other credit needs of the applicant
* * * Similarly, section 2.4(a)(1)
authorizes certain FCS associations to
“make, guarantee, or participate with

other lenders in short- and intermediate-
term loans and other similar financial
assistance to * * * bona fide farmers
and ranchers and the producers or
harvesters of aquatic products, for
agricultural or aquatic purposes and
other requirements of such borrowers

* x % »

Under §613.3000(a)(1), a “bona fide
farmer or rancher” is ““a person owning
agricultural land or engaged in the
production of agricultural products
* * * The scope of financing
regulation, § 613.3005, which the
petitioners asked us to repeal, states:

It is the objective of each bank and
association, except for banks for
cooperatives, to provide full credit, to the
extent of creditworthiness, to the full-time
bona fide farmer (one whose primary
business and vocation is farming, ranching,
or producing or harvesting aquatic products);
and conservative credit to less than full-time
farmers for agricultural enterprises, and more
restricted credit for other credit requirements
as needed to ensure a sound credit package
or to accommodate a borrower’s needs as
long as the total credit results in being
primarily an agricultural loan. However, the
part-time farmer who needs to seek off-farm
employment to supplement farm income or
who desires to supplement off-farm income
by living in a rural area and is carrying on
a valid agricultural operation, shall have
availability of credit for mortgages, other
agricultural purposes, and family needs in
the preferred position along with full-time
farmers. Loans to farmers shall be on an
increasingly conservative basis as the
emphasis moves away from the full-time
bona fide farmer to the point where
agricultural needs only will be financed for
the applicant whose business is essentially
other than farming. Credit shall not be
extended where investment in agricultural
assets for speculative appreciation is a
primary factor.

B. Non-Farm Rural Housing

Existing § 613.3030(a)(4) establishes
two methods that FCS lenders may use
to determine whether rural housing is
“moderately priced.” The first method
derives from section 8.0(1)(B) of the Act,
which defines “moderate priced” for the
purpose of secondary market financing
as dwellings (excluding the land) that
do not exceed $100,000, as adjusted for
inflation. The second method authorizes
FCS banks and associations to
determine whether housing in a
particular rural area is “moderately
priced” by documenting data from a
credible, independent, and recognized
national or regional source. Housing
values at or below the 75th percentile
are deemed to be moderately priced.

III. Questions

This rulemaking gives you the
opportunity to tell us whether and how

we should change our eligibility and
scope of financing regulations for
eligible farmers. We want to know if you
think we should change the eligibility
criteria for farmers as defined in
§613.3000. In addition, we seek your
input on whether we should repeal,
retain, or amend the scope of financing
requirements in §613.3005. We are
particularly interested in your views on
how we should regulate FCS lending for
farmers’ other credit needs. Please
respond to the following questions.

1. Current §613.3000(a)(1) defines a
bona fide farmer, rancher, or aquatic
producer as a person who either owns
agricultural land or is engaging in the
production of agricultural products. Do
you think the FCA should retain or
change this definition? If you favor
changing this definition, please offer
specific recommendations.

2. What limits, if any, should FCA
regulations place on lending for farmers’
other credit needs?

3. How should we regulate access to
the other credit needs of eligible farmers
who derive most of their income from
off-farm sources? Do you favor retaining
the current regulatory distinction
between full-time and part-time
farmers? If not, what would be a better
approach?

4. Should we change our definition of
“moderately priced” rural housing in
§613.3030(a)(4)? If you favor changing
the definition, please offer specific
recommendations.

The FCA welcomes other ideas or
suggestions you may have about our
eligibility and scope of financing
regulations for eligible farmers and our
regulations defining ‘“‘moderately
priced” rural housing.

The FCA also plans to conduct a
public meeting on eligibility and scope
of financing for eligible farmers and our
definition of “moderately priced” rural
housing. We will publish a separate
notice in the Federal Register that will
provide interested parties more
information about the public meeting.

Dated: April 29, 2003.
Jeanette C. Brinkley,
Secretary, Farm Credit Administration Board.
[FR Doc. 03—10898 Filed 5—1-03; 8:45 am]
BILLING CODE 6705-01-P

FARM CREDIT ADMINISTRATION
12 CFR Part 613

RIN 3052-AC20

Eligibility and Scope of Financing

AGENCY: Farm Credit Administration.
ACTION: Notice of public meeting.
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SUMMARY: The Farm Credit
Administration (FCA or agency)
announces a public meeting to hear
your views about whether and how we
should revise our regulations governing
eligibility and scope of financing for
farmers, ranchers, and aquatic
producers or harvesters who borrow
from Farm Credit System institutions
that operate under titles I or II of the
Farm Credit Act of 1971, as amended
(Act) and our definition of “moderately
priced” rural housing.

DATES: The public meeting will be held
on June 26, 2003, in McLean, Virginia,
22102-5090 (703) 883—4056.
ADDRESSES: The FCA will hold the
public meeting at our headquarters
location at 1501 Farm Credit Drive,
McLean, Virginia at 9 a.m. eastern
daylight savings time. You may submit
requests to appear and present
testimony for the public meeting by
electronic mail to “reg-comm@fca.gov,”
through the Pending Regulations section
of FCA’s Web site, “‘www.fca.gov,” or
through the government-wide
“www.regulations.gov’’ portal. You may
also submit requests to Robert E.
Donnelly, Acting Director, Regulation
and Policy Division, Office of Policy
and Analysis, Farm Credit
Administration, 1501 Farm Credit Drive,
McLean, Virginia 22102-5090 or by
facsimile to (703) 734-5784.

FOR FURTHER INFORMATION CONTACT:

Mark L. Johansen, Policy Analyst, Office
of Policy and Analysis, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4498, TTY (703) 883—
4434,

or

Richard Katz, Senior Attorney, Office of
General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4020, TTY (703) 883—
4020.

SUPPLEMENTARY INFORMATION:

I. Background

We started this rulemaking in
response to two petitions that asked us
to repeal the scope of financing
regulations in §613.3005. One
petitioner also asked us to modify our
definition of “moderately priced” rural
housing in §613.3030(a)(4). The goal of
this rulemaking is to explore how our
regulations can become more responsive
to the needs of all eligible ranchers, and
aquatic producers or harvesters
(collectively referred to as “farmers”)
and non-farm rural residents within the
boundaries of the Act. We are
publishing an Advance Notice of
Proposed Rulemaking (ANPRM) in this
issue of the Federal Register. In this

document, we are announcing that we
will hold a public meeting so you have
another forum to present your views to
us.

II. Topics

At the hearing, we will ask that you
answer the same questions we asked in
the ANPRM:

1. Current § 613.3000(a)(1) defines a
bona fide farmer, rancher, or aquatic
producer as a person who either owns
agricultural land, or is engaging in the
production of agricultural products. Do
you think the FCA should retain or
change this definition? If you favor
changing this definition, please offer
specific recommendations.

2. What limits, if any, should FCA
regulations place on lending for farmers’
other credit needs?

3. How should we regulate access to
the other credit needs of eligible farmers
who derive most of their income from
off-farm sources? Do you favor retaining
the current regulatory distinction
between full-time and part-time
farmers? If not, what would be a better
approach?

4. Should we change our definition of
“moderately priced” rural housing in
§613.3030(a)(4)? If you favor changing
the definition, please offer specific
recommendations.

III. Request To Present Testimony

Anyone wishing to present testimony
in person may notify us by June 21,
2003, or register to speak on the day of
the meeting. A request to speak should
provide the name, address, and
telephone number of the person wishing
to testify and the general nature of the
testimony. Requests to provide
testimony in person will be honored in
order of receipt.

Parties who register to speak on the
day of the meeting may be invited to
provide their testimony if time permits.
If more people wish to testify than time
permits, we will accept written
statements for the record for 30 calendar
days following the date of the public
meeting.

Please limit oral testimony at the
meeting to 10 minutes per person and
allow 5 minutes for follow-up questions.
At the public meeting, we will also
accept, for the record, written comments
on questions and issues raised in the
ANPRM or any other comments that
attendees may have on the subject of
eligibility and scope of financing for
farmers, ranchers, and aquatic
producers and harvesters and the
definition of “‘moderately priced” rural
housing.

You may also wish to submit written
statements or detailed summaries of the

text of your testimony. Written
comments that you wish to submit to
supplement your testimony should be
presented to us by the close of the
public meeting.

Written copies of the testimony, along
with a recorded transcript of the
proceedings, will be included in our
official public record. A transcript of the
public meeting and any written
statements submitted to the agency will
be available for public inspection at our
office in McLean, Virginia.

IV. Special Accommodations

The meeting is accessible to people
with disabilities. Requests for sign
language interpretation or other
auxiliary aids should be received by
FCA'’s Office of Communications and
Public Affairs at (703) 883—4056, (TTY
(703) 883—4056) by June 21, 2003.

Dated: April 29, 2003.

Jeanette C. Brinkley,

Secretary, Farm Credit Administration Board.
[FR Doc. 03-10899 Filed 5-1-03; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-CE-14-AD]

RIN 2120-AA64

Airworthiness Directives; EXTRA

Flugzeugbau GmbH Models EA-300/
200, EA-300L, and EA-300S Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to all EXTRA
Flugzeugbau GmbH (EXTRA) Models
EA-300/200, EA-300L, and EA-300S
airplanes. This proposed AD would
require you to inspect the fuel selector
valve for leakage and the wing for
structural damage and correct any
damage or leakage. This proposed AD is
the result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Germany. The actions specified by this
proposed AD are intended to detect and
correct fuel leakage in the wings, which
could lead to structural damage of the
wings and possible reduced structural
margins. Reduced structural margins
could lead to eventual structural failure.
DATES: The Federal Aviation
Administration (FAA) must receive any
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comments on this proposed rule on or
before June 9, 2003.

ADDRESSES: Submit comments to FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2003-CE-14—-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. You
may view any comments at this location
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
You may also send comments
electronically to the following address:
9-ACE-7-Docket@faa.gov. Comments
sent electronically must contain
“Docket No. 2003—CE-14—AD” in the
subject line. If you send comments
electronically as attached electronic
files, the files must be formatted in
Microsoft Word 97 for Windows or
ASCII text.

You may get service information that
applies to this proposed AD from
EXTRA Flugzeugbau GmbH, Flugplatz
Dinslaken, D-46569 Hiinxe, Federal
Republic of Germany; telephone: (0 28
58) 91 37—00; facsimile: (0 28 58) 91 37—
30. You may also view this information
at the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4146; facsimile:
(816) 329-4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

How do I comment on this proposed
AD? The FAA invites comments on this
proposed rule. You may submit
whatever written data, views, or
arguments you choose. You need to
include the proposed rule’s docket
number and submit your comments to
the address specified under the caption
ADDRESSES. We will consider all
comments received on or before the
closing date. We may amend this
proposed rule in light of comments
received. Factual information that
supports your ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this proposed AD action
and determining whether we need to
take additional rulemaking action.

Are there any specific portions of this
proposed AD I should pay attention to?
The FAA specifically invites comments
on the overall regulatory, economic,
environmental, and energy aspects of
this proposed rule that might suggest a

need to modify the rule. You may view
all comments we receive before and
after the closing date of the rule in the
Rules Docket. We will file a report in
the Rules Docket that summarizes each
contact we have with the public that
concerns the substantive parts of this
proposed AD.

How can I be sure FAA receives my
comment? If you want FAA to
acknowledge the receipt of your mailed
comments, you must include a self-
addressed, stamped postcard. On the
postcard, write “Comments to Docket
No. 2003—CE-14—-AD.” We will date
stamp and mail the postcard back to
you.

Discussion

What events have caused this
proposed AD? The Luftfahrt-Bundesamt
(LBA), which is the airworthiness
authority for Germany, recently notified
FAA that an unsafe condition may exist
on all EXTRA Models EA-300/200, EA—
300L, and EA-300S airplanes. The LBA
reports several occurrences where the
fuel selector valve did not operate
correctly. When the wing tanks are
selected, the acro/center tank is not
completely shut-off. The result is fuel
draining into the wing tanks that must
be empty for acrobatics. This failure of
the fuel selector valve to correctly
operate is caused by the deterioration of
the “O”-rings in the valve.

What are the consequences if the
condition is not corrected? Acrobatic
operation with fuel in the wings could
lead to structural damage of the wings
and possibly reduced structural
margins. Reduced structural margins
could lead to eventual structural failure.

Is there service information that
applies to this subject? EXTRA has
issued Service Letter No. 300-09-02,
Issue: A, dated September 19, 2002,
which includes procedures for
inspecting the fuel selector valve for
leakage.

What action did the LBA take? The
LBA classified this service bulletin as
mandatory and issued German AD
Number AD 200248, dated January 9,
2003, in order to ensure the continued
airworthiness of these airplanes in
Germany.

Was this in accordance with the
bilateral airworthiness agreement?
These airplane models are
manufactured in Germany and are type
certificated for operation in the United

States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement.

Pursuant to this bilateral
airworthiness agreement, the LBA has
kept FAA informed of the situation
described above.

The FAA’s Determination and an
Explanation of the Provisions of this
Proposed AD

What has FAA decided? The FAA has
examined the findings of the LBA;
reviewed all available information,
including the service information
referenced above; and determined that:

—The unsafe condition referenced in
this document exists or could develop
on other Models EA—300/200, EA—
300L, and EA-300S airplanes of the
same type design that are on the U.S.
registry;

—The actions specified in the
previously-referenced service
information should be accomplished
on the affected airplanes; and

—AD action should be taken in order to
correct this unsafe condition.

What would this proposed AD
require? This proposed AD would
require you to inspect the fuel selector
valve for leakage and the wing for
structural damage and correct any
damage or leakage.

How does the revision to 14 CFR part
39 affect this proposed AD? On July 10,
2002, FAA published a new version of
14 CFR part 39 (67 FR 47997, July 22,
2002), which governs FAA’s AD system.
This regulation now includes material
that relates to special flight permits,
alternative methods of compliance, and
altered products. This material
previously was included in each
individual AD. Since this material is
included in 14 CFR part 39, we will not
include it in future AD actions.

Cost Impact

How many airplanes would this
proposed AD impact? We estimate that
this proposed AD affects 184 airplanes
in the U.S. registry.

What would be the cost impact of this
proposed AD on owners/operators of the
affected airplanes? We estimate the
following costs to accomplish this
proposed inspection of the fuel selector
valve:

Labor cost

Parts cost

Total cost on U.S.
operators

Total cost per
airplane

4 workhours x $60 per hour = $240 ..................

Not applicable ...

$240 | $240 x 184 = $44,160.
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We estimate the following costs to
accomplish any necessary valve repair

that would be required based on the
results of this proposed inspection. We

have no way of determining the number
of airplanes that may need such repair:

Labor cost Parts cost Total cost per airplane
5 workhours x $60 per NOUr = $300 .......cccviiriiiiiriiieie e ereens $122.50 | $422.50.
We estimate the following costs to
accomplish the proposed external
inspection of the wings:
Total cost per Total cost on U.S.
Labor cost Parts cost airplane operators
1 workhour x $60 per hour = $60 .........ccccviieiiiinieneeese e Not Applicable .. $60 | $60 x 184 = $11,040.

We are unable to estimate the costs to
accomplish any necessary wing repair
that would be required based on the
results of this proposed inspection.
EXTRA will evaluate the damage of
each affected airplane and develop an
appropriate repair scheme.

Regulatory Impact

Would this proposed AD impact
various entities? The regulations
proposed herein would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this proposed rule
would not have federalism implications
under Executive Order 13132.

Would this proposed AD involve a
significant rule or regulatory action? For
the reasons discussed above, I certify
that this proposed action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44

FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. FAA amends § 39.13 by adding a
new airworthiness directive (AD) to
read as follows:

EXTRA FLUGZEUGBAU GMBH: Docket No. 2003—
CE-14-AD

(a) What airplanes are affected by this AD?
This AD affects all Models EA—300/200, EA—
300L, and EA-300S airplanes, all serial
numbers, that are certificated in any category.

(b) Who must comply with this AD?
Anyone who wishes to operate any of the
airplanes identified in paragraph (a) of this
AD must comply with this AD.

(c) What problem does this AD address?
The actions specified by this AD are intended
to detect and correct fuel leakage in the
wings, which could lead to structural damage
of the wings and possible reduced structural
margins. Reduced structural margins could
lead to eventual structural failure.

(d) What actions must I accomplish to
address this problem? To address this
problem, you must accomplish the following:

Actions

Compliance

Procedures

(1) For all affected airplanes, inspect the fuel
selector valve for leakage. Do not use com-
pressed gas to check the valve since it is
possible that use of compressed gas will
damage or dislodge the valve “O”-rings.
Refer to the caution on page 1 of the service
letter.

(2) For all affected airplanes, if any leakage is
found during the inspection required by this
AD, repair the damage.

(3) For all affected airplanes, inspect the exter-
nal wing for structural damage:.

(i) Cracks.
(ii) Delamination.
(iii) Fuel leakage.

Within the next 100 hours time-in-service (TIS)
after the effective date of this AD, unless al-
ready accomplished.

Prior to further flight after the inspection re-
quired in paragraph (d)(1) of this AD, unless
already accomplished.

Within the next 100 hours time-in-service (TIS)
after the effective date of this AD, unless al-
ready accomplished.

In accordance with EXTRA Flugzeugbau
GmbH Service Letter No. 300-09-02,
Issue: A, dated September 19, 2002, and
the applicable airplane maintenance man-
ual.

In accordance with the applicable airplane
maintenance manual.

In accordance with the applicable airplane
maintenance manual.
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Actions

Compliance

Procedures

(4) For all affected airplanes, if any cracks,
delamination, or fuel leakage is found during
the inspection required by this AD, accom-
plish the following:

(i) obtain a repair scheme from the manufac-
turer;

(i) incorporate this repair scheme; and

(iii) accomplish any follow-up actions as di-
rected by the FAA.

Prior to further flight after the inspection re-
quired in paragraph (d)(3) of this AD, unless
already accomplished.

In accordancae with a repair scheme obtained
from EXTRA Flugzeugbau GmbH, Flugplatz
Dinslaken, D-46569 Hiinxe, Federal Repub-
lic of Germany; telephone: (0 28 58) 91 37—
00; facsimile: (0 28 58) 91 37-30. Obtain
this repair scheme through the FAA at the
address specified in paragraph (e) of this
AD.

(e) Can I comply with this AD in any other
way? To use an alternative method of
compliance or adjust the compliance time,
follow the procedures in 14 CFR 39.19. Send
these requests to the Manager, Standards
Office, Small Airplane Directorate. For
information on any already approved
alternative methods of compliance, contact
Karl Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4146; facsimile: (816)
329-4090.

(f) How do I get copies of the documents
referenced in this AD? You may get copies of
the documents referenced in this AD from
EXTRA Flugzeugbau GmbH, Flugplatz
Dinslaken, D-46569 Hiinxe, Federal Republic
of Germany; telephone: (0 28 58) 91 37—-00;
facsimile: (0 28 58) 91 37—-30. You may view
these documents at FAA, Central Region,
Office of the Regional Counsel, 901 Locust,
Room 506, Kansas City, Missouri 64106.

Note: The subject of this AD is addressed
in German AD 2002-48, dated January 9,
2003.

Issued in Kansas City, Missouri, on April
25, 2003.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 03-10846 Filed 5—-1—-03; 8:45 am]
BILLING CODE 4910-13-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Part 1280
RIN 3095-AB17

NARA Facilities; Public Use;
Correction

AGENCY: National Archives and Records
Administration (NARA).

ACTION: Proposed rule; correction.

SUMMARY: This document corrects the
preamble to a proposed rule published
in the Federal Register of April 18,
2003, regarding public use of NARA
facilities. This document corrects a fax
number in the ADDRESSES section.

DATES: Comments are due by June 17,
2003.

FOR FURTHER INFORMATION CONTACT: Kim
Richardson at telephone number 301—
837-2902 or fax number 301-837-0319.
ADDRESSES: In the proposed rule FR
Doc. 03-9585, beginning on page 19168
in the issue of April 18, 2003, make the
following correction, in the ADDRESSES
section. On page 19168 in the third
column, in the ADDRESSES section,
second sentence, change the fax number
to 301-837-0319.

Dated: April 28, 2003.
Nancy Allard,
Federal Register Liaison Officer.
[FR Doc. 03-10808 Filed 5-1-03; 8:45 am]
BILLING CODE 7515-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA183-4203b; FRL-7480-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; VOC and NOx RACT
Determinations for Three Individual
Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Pennsylvania to
establish and require reasonably
available control technology (RACT) for
three major sources of volatile organic
compounds (VOC) and nitrogen oxides
(NOx) located in Pennsylvania. The
three major sources are: Bethlehem
Structural Products Corporation in
Northampton County; International
Paper Company in Erie County; and
National Fuel Gas Supply in Jefferson
County. In the Final Rules section of

this Federal Register, EPA is approving
Pennsylvania’s SIP submittal as a direct
final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this action, no further
activity is contemplated. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time.

DATES: Comments must be received in
writing by June 2, 2003.

ADDRESSES: Written comments should
be addressed to Makeba Morris, Acting
Branch Chief, Air Quality Planning &
Information Services Branch, Air
Protection Division, Mailcode 3AP21,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; and
the Pennsylvania Department of
Environmental Resources, Bureau of Air
Quality Control, PO Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT:
Betty Harris at (215) 814—2168 or Rose
Quinto at (215) 814—-2182 or via e-mail
at harris.betty@epa.gov or
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, Pennsylvania’s Approval of VOC
and NOx RACT Determinations for
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Three Individual Sources, that is located
in the “Rules and Regulations” section
of this Federal Register publication.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

Dated: March 31, 2003.
Thomas C. Voltaggio,
Acting Regional Administrator, Region III.
[FR Doc. 03—10659 Filed 5—1—-03; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[WT Docket No. 99-266; FCC 03-51]
Practice and Procedure

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: In this document, the
Commission seeks comment regarding
ways to adjust its current tribal lands
bidding credit program in order to
encourage further deployment by
carriers of wireless services on tribal
lands. The Commission also seeks
comment on possible adjustments to the
program based on use of data from the
2000 Census that was not available
when the program was initiated.
Further, the Commission requests
comment on a limited expansion of the
credit program that would allow carriers
who obtain bidding credits to serve
qualifying tribal lands to obtain
additional credit for extending their
coverage to immediately adjacent non-
tribal areas that also have low
penetration rates.

DATES: Submit comments on or before
June 2, 2003. Submit reply comments on
or before June 16, 2003.

FOR FURTHER INFORMATION CONTACT:
Roger Noel or Linda Chang, Wireless
Telecommunications Bureau, at (202)
418-0620.

SUPPLEMENTARY INFORMATION: This is a
summary of the Federal
Communications Commission’s Second
Further Notice of Proposed Rulemaking
(2nd FNPRM), FCC 03-51, adopted
March 7, 2003, and released March 14,
2003. The full text of the 2nd FNPRM

is available for public inspection during
regular business hours at the FCC
Reference Information Center, 445 12th

St., SW., Room CY-A257, Washington,
DC 20554. The complete text may be
purchased from the Commission’s
duplicating contractor: Qualex
International, 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 202-863-2893, facsimile
202-863-2898, or via e-mail at
qualexint@aol.com.

Synopsis of Second Further Notice of
Proposed Rulemaking

I. Background

1. In June 2000, the Commission
adopted bidding credits for use by
winning bidders who pledge to deploy
facilities and provide service to
federally recognized tribal areas that
have a telephone service penetration
rate at or below 70 percent. In setting
out the bidding credit, the Commission
noted that communities on tribal lands
have had less access to
telecommunications services than any
other segment of the U.S. population.
See Extending Wireless
Telecommunications Services to Tribal
Lands, WT Docket No. 99-266, Report
and Order, 65 FR 47349 (August 2,
2000) (R&0), and Further Notice of
Proposed Rulemaking, 65 FR 47366
(August 2, 2000) (FNPRM).

2. The R&O provided that, in order to
obtain a bidding credit in a particular
market, a winning bidder must indicate
on its long-form application (FCC Form
601) that it intends to serve tribal lands
in that market. Following the long-form
application filing deadline, the
applicant has 90 calendar days to
amend its application to identify the
tribal lands to be served, and provide
certification from the tribal
government(s) that: (1) It will allow the
bidder to site facilities and provide
service on its tribal land(s), in
accordance with the Commission’s
rules; (2) it has not and will not enter
into an exclusive contract with the
applicant precluding entry by other
carriers, and will not unreasonably
discriminate against any carrier; and (3)
its tribal land is a qualifying tribal land
as defined in the Commission’s rules,
i.e., an area that has a telephone
penetration rate at or below 70 percent.
In addition, at the conclusion of the 90-
day period, the applicant must amend
its long-form application to file a
certification that it will comply with the
bidding credit build-out requirement,
and that it will consult with the tribal
government regarding the siting of
facilities and deployment of service on
the tribal land. Upon receipt by the
Commission of the certifications, the
bidding credit is awarded and the
applicant makes payment of the final

net adjusted bid amount. If the required
certifications are not provided at the
conclusion of the 90-day period, the
bidding credit is not awarded and the
applicant is required to pay the balance
on the original gross bid amount in
order to be awarded the licenses.

3. In order to ensure that applicants
awarded bidding credits actually deploy
facilities and provide service to tribal
lands, the Commission imposed
performance requirements as a
condition of obtaining the bidding
credit. The Commission required that a
licensee construct and operate its
system to cover 75 percent of the
population of the qualifying tribal land
within three years of the grant of the
license. While this 75 percent
benchmark is higher than the
construction benchmarks applicable to
auctioned wireless licenses generally,
the Commission determined that it
would ensure that only carriers that are
committed to serving tribal lands will
receive bidding credits, and that
wireless telecommunications services
will be deployed rapidly to underserved
tribal areas. In the R&O, the
Commission required that, at the
conclusion of the three-year period,
licensees file a notification of
construction indicating that they have
met the 75 percent construction
requirement on the tribal lands for
which the credit was awarded. If the
licensee fails to comply with any
condition, it is required to repay the
bidding credit plus interest thirty days
after the conclusion of the construction
period. In the event the licensee fails to
repay the amount, the license
automatically cancels.

4. In limiting the scope of the bidding
credit to federally recognized tribal
areas with telephone penetration rates
equal to or less than 70 percent, the
Commission concluded that the credits
would target the tribal communities
with the greatest need for access to
telecommunications service. Although
the Commission acknowledged that
there are some non-tribal areas with
penetration rates lower than the
national average, it was determined that
almost all non-tribal areas have
penetration rates greater than 70 percent
and that non-tribal areas have
penetration rates significantly greater
than most tribal areas. Accordingly, the
Commission found it appropriate to
limit the program to tribal lands with a
70 percent or less penetration rate. The
Commission did not, however, foreclose
the possibility of changing the scope of
the bidding credit program.
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II. Discussion

5. In this 2nd FNPRM, the
Commission solicits comment on
whether it is necessary to modify the
Commission’s existing tribal lands
bidding credit program in order to
further facilitate the use of the bidding
credit. The tribal lands bidding credit
program is still in its early stages and
few carriers have taken advantage of the
bidding credit thus far. The record,
however, is unclear regarding the
reasons behind the lack of response to
the bidding credit. Because the record in
this proceeding thus far is not sufficient
to make reasoned decisions as to what
steps, if any, the Commission should
take to further encourage carriers to
provide coverage to tribal lands, the
Commission seeks additional comment
regarding this issue.

A. Modifying the Construction
Requirements of the Tribal Lands
Bidding Credit

6. The Commission’s rules currently
impose more stringent construction
requirements on carriers who seek the
tribal lands bidding credit than those
who do not. All carriers taking
advantage of the bidding credit are
required to serve 75 percent of the
population of the qualifying tribal land
for which the credit was awarded, and
must do so within three years of license
grant. The Commission initially set out
the more stringent performance
requirement because it believed that the
accelerated buildout requirement
ensures that: (1) Only entities making a
serious commitment to serving tribal
lands will receive bidding credits; and
(2) telecommunications services will be
rapidly deployed to unserved tribal
areas.

7. It is possible, however, that one
reason behind the lack of participation
in the tribal lands bidding credit
program is that carriers find that
difficulties involved in meeting the
enhanced construction requirements are
not sufficiently mitigated by the existing
bidding credit. For example, there may
be conditions, such as technical
obstacles, economic factors, or other
difficulties, that may make it difficult
for carriers to satisfy the stricter
construction requirement.
Circumstances may exist on remote
tribal lands such as low population
density, rough terrain, and other factors
that can negatively affect the ability of
carriers to provide the requisite
coverage to facilities in those areas.
Accordingly, the Commission seeks
comment as to whether it should
reconsider the buildout obligations
imposed on carriers utilizing the tribal

lands bidding credit. Given that the
public has now had a period of time to
evaluate the bidding credit program, the
Commission seeks comment on whether
the requirement that carriers cover 75
percent of the population within three
years remains feasible, or whether it
should moderate the buildout criteria.
Specifically, the Commission requests
comment on what factors or
circumstances exist that warrant an
across-the-board relaxation of the
bidding credit construction
requirements.

8. In the event that the Commission
determines that the construction
requirements should be eased, it seeks
comment on how the requirements
should be modified. For example,
should the population of the qualifying
tribal land covered by a carrier be
lessened (i.e. reduced to a number
below 75 percent)? Alternatively,
should the time period in which to
provide coverage to 75 percent of the
tribal population be extended to a
construction period longer than three
years? Or is the appropriate remedy a
combination of a reduced population
coverage requirement and an expanded
construction period? Should the
Commission adopt a variation of the
combination method, such as a tiered
approach in which construction would
occur in phases, e.g., a certain
percentage of the total tribal population
must be covered in three years, and a
greater percentage would be covered at
the five-year mark. The Commission
seeks comment regarding these
alternatives, as well as any other
options. The Commission notes that any
across-the-board revision of the
construction requirements must balance
its desire to implement achievable
construction requirements with the
underlying purpose of the requirements,
that is, to ensure that service is actually
deployed on tribal lands.

9. The Commission is also aware that
a comprehensive change of the
construction requirements may not be
the appropriate solution. It may be that
satisfying the tribal lands buildout
requirement may be more difficult in
certain tribal areas in the country than
in others. There may be difficulties or
conditions specific to certain tribal
lands, that may make it difficult for
carriers to satisfy the stricter
construction requirement, while other
carriers deploying the same type of
service may have no difficulties in
meeting the construction requirements
in other tribal areas. Similarly, the
ability to comply with the tribal lands
bidding credit may depend on the
particular wireless service at issue. The
Commission’s rules governing general

construction and operation obligations
of licensees reflect several approaches
that match a type of license (i.e. site-
based versus geographic market) or
service (e.g. PCS or lower band 700
MHz) with a specific buildout
requirement. It may therefore be
preferable to deal with these situations
on a case-by-case or service-by-service
basis rather than an across-the-board
method. The Commission therefore
seeks comment on whether it should
resolve any buildout difficulties using
an ad hoc or waiver approach.

B. Increasing the Bidding Credit Limit

10. The Commission established the
tribal lands bidding credit in order to
encourage participation in auctions by
carriers who are in a position to provide
service to tribal lands, and to help
mitigate the economic risks associated
with the deployment of such service. In
recognition of the underlying economic
difficulties in providing service to high
cost areas, the Commission sought to
fashion a bidding credit that bore a
correlation to the infrastructure
investment necessary to deploy facilities
on tribal lands.

11. As noted, it is not clear why few
applicants have thus far taken advantage
of the tribal lands bidding credit. In
addition to the required construction
requirements, another possibility for the
poor response may be that the existing
bidding credit may not provide carriers
sufficient incentive to deploy facilities
on tribal lands. Although no applicant
has yet requested a larger credit than the
one called for under the Commission’s
tribal lands bidding credit methodology,
it may be that the current bidding credit
amounts are not adequate to allow
carriers to recoup a significant portion
of infrastructure costs. Accordingly, the
Commission seeks comment on whether
the existing tribal lands bidding credit
remains effective in encouraging carriers
to provide service in tribal areas. The
Commission also requests comment on
whether and how the bidding credit
amount and methodology should be
modified to provide a greater incentive
for carriers to deploy facilities on tribal
lands.

C. Adjustment of the Bidding Credit
Based on 2000 Census Data

12. The Commission initiated this
proceeding in recognition of the
unusually low telephone service
penetration rates on tribal lands as
identified by the 1990 Census. See
Extending Wireless
Telecommunications Services to Tribal
Lands, WT Docket No. 99-266, Notice of
Proposed Rulemaking, 64 FR 49128
(Sept. 10, 1999) (NPRM). In the NPRM,
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the Commission cited 1990 Census data
indicating that, although the nationwide
average penetration rate for those with
incomes below $5,000 living in rural
areas was 78.7 percent, the telephone
penetration rates for individuals on
tribal lands at the same income level
averaged 46.6 percent. Further, the 1990
Census found that only 53 percent of
those living on tribal lands had basic
telephone service, as opposed to 94
percent for the country as a whole.

13. Recently, the Census Bureau has
begun to issue data from the 2000
Census indicating that average
telephone penetration rates on tribal
lands have increased appreciably from
the levels reported in 1990. The average
telephone penetration rate for all tribal
areas reported by the 2000 Census is
83.1 percent. U.S. Bureau of the Census,
“Occupancy, Equipment, and
Utilization Characteristics of Occupied
Housing Units: 2000,” Table GCT-HS.
However, despite the improvement that
this census data indicates in access to
basic telephone service experienced in
some tribal areas, the data also reveals
that telephone penetration rates on
virtually all tribal lands remain well
below the 97.6 percent penetration rate
now found in the country as a whole.
Indeed, certain tribal lands continue to
have unusually low telephone
penetration levels despite gains in
subscribership numbers since the 1990
Census. For example, although the
penetration rates of tribal areas such as
the Navajo Reservation, Fort Apache
Reservation, and Mississippi Choctaw
Reservation and Trust Lands each
increased by over 20 percent since the
1990 Gensus, these tribal lands continue
to have very low penetration rates (39.9
percent, 57.2 percent, and 62.6 percent,
respectively). The Commission therefore
believes that it is appropriate to
continue to develop and apply policies
aimed at promoting further deployment
of wireless services to tribal lands. In
this regard, the Commission seeks
comment on whether and to what extent
it should use the updated information
now available regarding tribal
penetration rates to modify certain
aspects of the bidding credit. First,
should the credit formula be adjusted to
require the use of 2000 Census figures
instead of 1990 Census figures in
calculating tribal penetration for
purposes of determining eligibility for
the credit? Second, to the extent that the
2000 census indicates that penetration
rates in some tribal areas have risen
above 70 percent but remain below the
national average, should the
Commission modify the bidding credit
formula so that tribal areas with

penetration rates greater than 70 percent
but some percentage below the national
average are eligible for the credit? If the
Commission concludes that it is
desirable to raise the level at which
tribal areas are eligible for a credit, what
should the benchmark be? Further, with
respect to tribal lands that have been
identified by the 2000 Census as
continuing to have unusually low
penetration rates, the Commission
requests comment on whether it should
make adjustments to the bidding credit
to create additional and more targeted
incentives for wireless carriers to
provide services in such areas.

D. Extending the Tribal Lands Bidding
Credit to Adjacent Non-Tribal Areas
With Low Penetration Rates

14. The Commission also solicits
comment on whether it should extend
bidding credits to non-tribal areas with
penetration rates that fall below the
percentage threshold used to calculate
eligibility for the tribal credit.
Specifically, the Commission seeks
comment on whether it should allow a
limited expansion of the tribal lands
bidding credit program that would
allow carriers who obtain bidding
credits in order to serve qualifying tribal
lands to seek additional credit for
extending their coverage to immediately
adjacent non-tribal areas that have
comparably low penetration rates.

15. In the R&O, the Commission
limited the bidding credit program to
qualifying tribal areas with penetration
rates of 70 percent or less because the
Commission determined that this
limitation would target the tribal
communities with the greatest need for
access to telecommunications services.
The Commission concluded that it
would be appropriate to limit
application of the bidding credit to
tribal lands because the Commission
believed that, even though there are
non-tribal areas with penetration rates
below the national average of 94 percent
(as reported in the 1990 Census), almost
all non-tribal areas have telephone
penetration rates higher than 70 percent.
In reviewing this proceeding, however,
the Commission recognizes that there
may be certain areas abutting tribal
lands that also lack adequate access to
telecommunications services. It is likely
that some non-tribal areas share with
their neighboring tribal communities the
same barriers to access, such as
geographic remoteness, sparse
population clusters, and low income
levels. Further, it is likely that areas
adjacent to tribal communities also have
significant Native American
populations.

16. Extending the bidding credit to
underserved non-tribal areas could
serve dual purposes. First, extending the
credit furthers the objectives of the
Communications Act which directs the
Commission to ensure the rapid and
efficient deployment of wire and radio
communications ““to all the people of
the United States.” See 47 U.S.C. 151.
Further, allowing applicants to seek
bidding credits for non-tribal areas
immediately adjacent to tribal
communities may make it more likely
that entities will seek bidding credits to
serve tribal lands. Accordingly, the
Commission seeks comment on whether
it should give those applicants who
commit to serve a qualifying tribal area
the ability to augment the bidding credit
for also serving adjacent non-tribal
areas.

17. In the event that the bidding credit
is extended to non-tribal areas, the
Commission seeks comment on how to
define the geographic areas that would
trigger eligibility for an additional credit
amount. For example, is it suitable to
use county-wide penetration rates to
establish eligibility, or, given the large
size of certain counties, would the use
of county-wide figures fail to accurately
gauge the penetration level of some
specific areas? Alternatively, the
Commission seeks comment on whether
measuring telephone penetration based
on smaller geographic areas would more
accurately reflect underserved areas. For
example, the Census Bureau tabulates
data according to a variety of small
geographic areas, such as census tracts
or census blocks.

18. The Commission also requests
comment on the appropriate
certification process; e.g. is it sufficient
that the applicant itself certify that the
applicable non-tribal area has a
telephone penetration rate that meets
the percentage threshold to qualify for
the credit? In particular, the
Commission requests comment on the
possible method(s) that would enable it
to accurately target the non-tribal areas
that share the same characteristics of
tribal lands and are thus appropriate to
target for support through bidding
credits. Although it is likely that areas
adjacent to tribal lands have significant
tribal populations, and may possess
characteristics (e.g. geographic
remoteness, low subscribership) that
similarly warrant support, the
Commission recognizes that certain
areas immediately adjacent to tribal
lands include highly populated, urban
areas. The Commission therefore
requests comment on any widely
applicable methodology that would
enable the Commission to easily
distinguish between urban/highly



23434

Federal Register/Vol. 68, No. 85/Friday, May 2, 2003 /Proposed Rules

populated areas with high telephone
penetration rates and those that have
characteristics warranting support. The
Commission seeks comment on any
other measures or conditions that
should be adopted that will safeguard
the integrity of the Commission’s
bidding credit program.

19. Further, the Commission
tentatively concludes that, in the event
it extends the bidding credit’s
applicability to adjoining non-tribal
lands, it should use the existing formula
to calculate the additional credit. In
order to determine the total credit for a
market, the applicable “square
kilometers” of the relevant non-tribal
area would be added to the qualifying
tribal area within the license market.
The Commission seeks comment on this
approach, and on any alternative ways
to calculate the credit.

20. In the R&'0O, the Commission
concluded that it has the authority to
establish the tribal lands bidding credit
because the Act, inter alia, directs the
Commission to: (1) Facilitate the rapid
and efficient deployment of wire and
radio communications “to all the people
of the United States;” (2) foster “the
development and rapid deployment of
new technologies, products, and
services for the benefit of the public,
including those residing in rural areas;”
and, (3) promote the “efficient and
intensive use of the electromagnetic
spectrum.” See R&O, citing 47 U.S.C.
151, 47 U.S.C. 309(j)(3)(A), and 47
U.S.C. 309(j)(3)(D). The Commission
further concluded that section 706(A) of
the Act authorizes bidding credits
designed to remove or reduce economic
barriers to infrastructure investment.
The Commission tentatively concludes
that these provisions also allow the
Commission to extend the bidding
credit to cover adjacent non-tribal areas.
The Commission requests comment on
this analysis.

III. Procedural Matters

A. Ex Parte Rules—Permit-But-Disclose
Proceeding

21. This proceeding is a permit-but-
disclose notice and comment
rulemaking proceeding. Ex parte
presentations are permitted, except
during the Sunshine Agenda period,
provided they are disclosed as provided
in Commission rules. See generally 47
CFR 1.1202, 1.1203, and 1.1206.

B. Initial Paperwork Reduction Act
Analysis

22. The 2nd FNPRM has been
analyzed with respect to the Paperwork

Reduction Act and found to impose no
new or modified reporting and

recordkeeping requirements or burdens
on the public.

C. Initial Regulatory Flexibility Analysis

23. The Commission has prepared an
Initial Regulatory Flexibility Analysis
(IRFA) for the 2nd FNPRM, as required
by the Regulatory Flexibility Act. The
Commission requests written public
comment on the analysis. Comments
must be filed in accordance with the
same filing deadlines as comments filed
in response to the 2nd FNPRM, and
must have a separate and distinct
heading designating them as responses
to the IRFA. The Commission will send
a copy of the 2nd FNPRM, including
this IRFA, to the Chief Counsel for
Advocacy of the Small Business
Administration (SBA). See 5 U.S.C.
603(a).

Need for, and Objectives of, the 2nd
FNPRM

24. The tribal lands bidding credit
program is still in its early stages and
few carriers have taken advantage of the
bidding credit thus far. The record,
however, is unclear regarding the
reasons behind the lack of response to
the bidding credit. Because the record in
this proceeding thus far is not sufficient
to make reasoned decisions as to what
steps, if any, should be taken to further
encourage carriers to provide coverage
to tribal lands, the Commission seeks
additional comment regarding this
issue.

25. Modifying the construction
requirements of the tribal lands bidding
credit. The Commission’s rules
currently impose more stringent
construction requirements on carriers
who seek the tribal lands bidding credit
than those who do not. All carriers
taking advantage of the bidding credit
are required to serve 75 percent of the
population of the qualifying tribal land
for which the credit was awarded, and
must do so within three years of license
grant. One possible reason behind the
lack of participation in the bidding
credit program is that carriers find that
difficulties involved in meeting the
enhanced construction requirements are
not sufficiently mitigated by the existing
bidding credit. For example, there may
be conditions, such as technical
obstacles, economic factors, or other
difficulties, that may make it difficult
for carriers to satisfy the stricter
construction requirement.
Circumstances may exist on remote
tribal lands such as low population
density, rough terrain, and other factors
that can negatively affect the ability of
carriers to provide the requisite
coverage to facilities in those areas.
Accordingly, the Commission seeks

comment as to whether it should
reconsider the buildout obligations
imposed on carriers utilizing the tribal
lands bidding credit. The Commission
seeks comment on whether the
requirement that carriers cover 75
percent of the population within three
years remains feasible, or whether it
should moderate the buildout criteria.
Specifically, the Commission requests
comment on what factors or
circumstances exist that warrant an
across-the-board relaxation of the
bidding credit construction
requirements.

26. In the event that it is determined
that the construction requirements
should be eased, the Commission seeks
comment on how the requirements
should be modified. For example,
should the population of the qualifying
tribal land covered by a carrier be
lessened (i.e. reduced to a number
below 75 percent)? Alternatively,
should the time period in which to
provide coverage to 75 percent of the
tribal population be extended to a
construction period longer than three
years? Or is the appropriate remedy a
combination of a reduced population
coverage requirement and an expanded
construction period? Should the
Commission adopt a variation of the
combination method such as a tiered
approach? In other words, construction
would occur in phases, e.g., a certain
percentage of the total tribal population
must be covered in three years, and a
greater percentage would be covered at
the five-year mark.

27. A comprehensive change of the
construction requirements may not be
the appropriate solution. It may be that
satisfying the tribal lands buildout
requirement may be more difficult in
certain tribal areas in the country than
in others. There may be difficulties or
conditions specific to certain tribal
lands, that may make it difficult for
carriers to satisfy the stricter
construction requirement, while other
carriers deploying the same type of
service may have no difficulties in
meeting the construction requirements
in other tribal areas. Similarly, the
ability to comply with the tribal lands
bidding credit may depend on the
particular wireless service at issue. The
Commission’s rules governing general
construction and operation obligations
of licensees reflect several approaches
that match a type of license (i.e. site-
based versus geographic market) or
service (e.g. PCS or lower band 700
MHz) with a specific buildout
requirement. It may therefore be
preferable to deal with these situations
on a case-by-case or service-by-service
basis rather than an across-the board
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method. The Commission therefore
seeks comment on whether buildout
difficulties should be resolved using an
ad hoc or waiver approach.

28. Increasing the bidding credit limit.
In addition to the required construction
requirements, another possibility for the
poor response may be that the existing
bidding credit may not provide carriers
sufficient incentive to deploy facilities
on tribal lands. Although no applicant
has yet requested a larger credit than the
one called for under the tribal lands
bidding credit methodology, it may be
that the current bidding credit amounts
are not adequate to allow carriers to
recoup a significant portion of
infrastructure costs. Accordingly, the
Commission seeks comment on whether
the existing tribal lands bidding credit
remains effective in encouraging carriers
to provide service in tribal areas. The
Commission also requests comment on
whether and how the bidding credit
amount and methodology should be
modified to provide a greater incentive
for carriers to deploy facilities on tribal
lands.

29. Adjustment of the Bidding Credit
based on 2000 Census Data. Recently
issued data from the 2000 Census
indicates that telephone penetration
rates on tribal lands have increased
appreciably from the levels reported in
1990. However, despite the
improvement in access to basic
telephone service experienced by many
tribal areas, the census information
reveals that telephone penetration rates
on tribal lands remain well below the
97.6 percent penetration rate found in
the country as a whole. Certain tribal
lands continue to have unusually low
telephone penetration levels despite
gains in subscribership numbers since
the 1990 Census. Accordingly, the
Commission seeks comment on whether
the improved tribal penetration rates
require that certain aspects of the
bidding credit be modified. For
example, should the credit formula be
adjusted using 2000 Census figures
instead of 1990 Census figures? While
some of the more populous tribal areas
continue to have penetration rates
below 70 percent, many tribal lands
now have penetration rates above 70
percent. Accordingly, to the extent that
tribal penetration rates have improved,
but remain below the national average,
should the bidding credit formula be
modified so that tribal areas with
penetration rates greater than 70 percent
but below the national average are
eligible for the credit? What should the
benchmark be? Further, with respect to
tribal lands that have been identified by
the 2000 Census as continuing to have
unusually low penetration rates, the

Commission requests comment on
whether the Commission should make
adjustment to the bidding credit to
provide additional incentives for such
areas.

30. Extending the Tribal Lands
Bidding Credit to Adjacent Non-tribal
Areas with Low Penetration Rates. The
Commission recognizes that there may
be certain areas abutting tribal lands
that also lack adequate access to
telecommunications services. It is likely
that some non-tribal areas share with
their neighboring tribal communities the
same barriers to access, such as
geographic remoteness, sparse
population clusters, and low income
levels. Further, it is likely that areas
adjacent to tribal communities also have
significant Native American
populations. Accordingly, in the 2nd
FNPRM, the Commission solicits
comment on whether bidding credits
should be extended to non-tribal areas
with penetration rates of less than 70
percent. Specifically, the Commission
seeks comment on whether it should
allow a limited expansion of the tribal
lands bidding credit program that would
allow carriers who seek bidding credits
in order to serve qualifying tribal lands
to obtain additional credit for extending
their coverage to immediately adjacent
non-tribal areas that also have
penetration rates of less than 70 percent.

Legal Basis

31. The Commission tentatively
concludes that it has authority under
sections 4(i), 303(r), 309(j) and 706 of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(r), 309(j)
and 706, to adopt the proposals set forth
in the 2nd FNPRM.

Description and Estimate of the
Number of Small Entities to which the
rules will apply.

32. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted herein. 5 U.S.C.
604(a)(3). The RFA generally defines the
term “‘small entity” as having the same
meaning as the terms “small business,”
‘“small organization,” and “‘small
governmental jurisdiction.” 5 U.S.C.
601(6). In addition, the term ‘“‘small
business” has the same meaning as the
term ‘‘small business concern’” under
the Small Business Act. 5 U.S.C. 601(3)
(incorporating by reference the
definition of “small business concern”
in the Small Business Act, 15 U.S.C.
632). A “small business concern” is one
which: (1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the

Small Business Administration (SBA).
15 U.S.C. 632.

33. Cellular Licensees. The SBA has
developed a small business size
standard for small businesses in the
category ‘‘Cellular and Other Wireless
Telecommunications.” 13 CFR 121.201,
North American Industry Classification
System (NAICS) code 513322. Under
that SBA category, a business is small if
it has 1,500 or fewer employees.
According to the Bureau of the Census,
only twelve firms from a total of 1238
cellular and other wireless
telecommunications firms operating
during 1997 had 1,000 or more
employees. Therefore, even if all twelve
of these firms were cellular telephone
companies, nearly all cellular carriers
were small businesses under the SBA’s
definition. In addition, the Commission
notes that there are 1807 cellular
licenses; however, a cellular licensee
may own several licenses. According to
the most recent Trends in Telephone
Service data, 858 carriers reported that
they were engaged in the provision of
either cellular service, Personal
Communications Service (PCS), or
Specialized Mobile Radio telephony
services, which are placed together in
that data. See Trends in Telephone
Service, Industry Analysis Division,
Wireline Competition Bureau, Table
5.3—Number of Telecommunications
Service Providers that are Small
Businesses (May 2002). The
Commission has estimated that 291 of
these are small under the SBA small
business size standard. Accordingly,
based on this data, the Commission
estimates that not more than 291
cellular service providers will be
affected by these revised rules.

34. 220 MHz Radio Service—Phase I
Licensees. The 220 MHz service has
both Phase I and Phase II licenses. Phase
I licensing was conducted by lotteries in
1992 and 1993. There are approximately
1,515 such non nationwide licensees
and four nationwide licensees currently
authorized to operate in the 220 MHz
band. The Commission has not
developed a definition of small entities
specifically applicable to such
incumbent 220 MHz Phase I licensees.
To estimate the number of such
licensees that are small businesses, the
Commission applies the definition
under the SBA rules applicable to
“Cellular and Other Wireless
Telecommunication” companies. This
category provides that a small business
is a wireless company employing no
more than 1,500 persons. According to
the Bureau of the Census, only twelve
firms from a total of 1238 cellular and
other wireless telecommunications
firms operating during 1997 had 1,000
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or more employees. If this general ratio
continues in 2002 in the context of
Phase I 220 MHz licensees, the
Commission estimates that nearly all
such licensees are small businesses
under the SBA’s small business
standard.

35. 220 MHz Radio Service ““ Phase II
Licensees. The Phase II 220 MHz service
is a new service, and is subject to
spectrum auctions. In the 220 MHz
Third Report and Order, the
Commission adopted a small business
size standard for defining “‘small”” and
“very small”’ businesses for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. See Amendment
of Part 90 of the Commission’s Rules to
Provide for the Use of the 220-222 MHz
Band by the Private Land Mobile Radio
Service, PR Docket No. 89-552, Third
Report and Order, 62 FR 16004 (April
3, 1997). This small business standard
indicates that a ““small business” is an
entity that, together with its affiliates
and controlling principals, has average
gross revenues not exceeding $15
million for the preceding three years. A
“very small business” is defined as an
entity that, together with its affiliates
and controlling principals, has average
gross revenues that do not exceed $3
million for the preceding three years.
The SBA has approved these small size
standards. Auctions of Phase II licenses
commenced on September 15, 1998, and
closed on October 22, 1998. In the first
auction, 908 licenses were auctioned in
three different sized geographic areas:
three nationwide licenses, 30 Regional
Economic Area Group (EAG) Licenses,
and 875 Economic Area (EA) Licenses.
Of the 908 licenses auctioned, 683 were
sold. Thirty-nine small businesses won
licenses in the first 220 MHz auction.
The second auction included 225
licenses: 216 EA licenses and 9 EAG
licenses. Fourteen companies claiming
small business status won 158 licenses.

36. 700 MHz Guard Band Licenses. In
the 700 MHz Guard Band Order, the
Commission adopted a small business
size standard for “small businesses” and
“very small businesses” for purposes of
determining their eligibility for special
provisions such as bidding credits and
installment payments. See Service Rules
for the 746—-764 MHz Bands, and
Revisions to Part 27 of the
Commission’s Rules, WT Docket No.
99-168, Second Report and Order, 65
FR 17594 (April 4, 2000). A small
business is an entity that, together with
its affiliates and controlling principals,
has average gross revenues not
exceeding $40 million for the preceding
three years. Additionally, a “very small
business” is an entity that, together with

its affiliates and controlling principals,
has average gross revenues that are not
more than $15 million for the preceding
three years. An auction of 52 Major
Economic Area (MEA) licenses
commenced on September 6, 2000, and
closed on September 21, 2000. Of the
104 licenses auctioned, 96 licenses were
sold to 9 bidders. Five of these bidders
were small businesses that won a total
of 26 licenses. A second auction of 700
MHz Guard Band licenses commenced
on February 13, 2001 and closed on
February 21, 2001. All eight of the
licenses auctioned were sold to three
bidders. One of these bidders was a
small business that won a total of two
licenses.

37. Lower 700 MHz Band Licenses.
The Commission adopted criteria for
defining three groups of small
businesses for purposes of determining
their eligibility for special provisions
such as bidding credits. See
Reallocation and Service Rules for the
698-746 MHz Spectrum Band
(Television Channels 52—-59), GN Docket
No. 01-74, Report and Order, 67 FR
5491 (February 6, 2002). The
Commission defined a small business as
an entity that, together with its affiliates
and controlling principals, has average
gross revenues not exceeding $40
million for the preceding three years. A
very small business is defined as an
entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than
$15 million for the preceding three
years. Additionally, the lower 700 MHz
Service has a third category of small
business status that may be claimed for
Metropolitan/Rural Service Area (MSA/
RSA) licenses. The third category is
entrepreneur, which is defined as an
entity that, together with its affiliates
and controlling principals, has average
gross revenues that are not more than $3
million for the preceding three years.
An auction of 704 licenses (one license
in each of the 734 MSAs/RSAs and one
license in each of the six Economic Area
Groupings [EAGs]) commenced on
August 27, 2002, and closed on
September 18, 2002. Of the 740 licenses
available for auction, 484 licenses were
sold to 102 winning bidders. Seventy-
two of the winning bidders claimed
small business, very small business or
entrepreneur status and won a total of
329 licenses.

38. Private and Common Carrier
Paging. In the Paging Second Report
and Order, the Commission adopted a
small size standard for “small
businesses” for purposes of determining
their eligibility for special provisions
such as bidding credits and installment
payments. Revision of Part 22 and Part

90 of the Commission’s Rules to
Facilitate Future Development of Paging
Systems, WT Docket No. 96—18, Second
Report and Order, 62 FR 11616 (March
12, 1997). A small business is an entity
that, together with its affiliates and
controlling principals, has average gross
revenues not exceeding $15 million for
the preceding three years. The SBA has
approved this definition. An auction of
Metropolitan Economic Area (MEA)
licenses commenced on February 24,
2000, and closed on March 2, 2000. Of
the 985 licenses auctioned, 440 were
sold. Fifty-seven companies claiming
small business status won. At present,
there are approximately 24,000 Private
Paging site-specific licenses and 74,000
Common Carrier Paging licenses.
According to the most recent Trends in
Telephone Service, 608 carriers reported
that they were engaged in the provision
of either paging or “other mobile”
services. Of these, the Commission
estimates that 589 are small, under the
SBA-approved small business size
standard. The Commission estimates
that the majority of private and common
carrier paging providers would qualify
as small entities under the SBA
definition.

39. Broadband Personal
Communications Service (PCS). The
broadband PCS spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission has created a small
business size standard for Blocks C and
F as an entity that has average gross
revenues of less than $40 million in the
three previous calendar years. See
Amendment of Parts 20 and 24 of the
Commission’s Rules—Broadband PCS
Competitive Bidding and the
Commercial Mobile Radio Service
Spectrum Cap, WT Docket No. 96-59,
Report and Order, 61 FR 33859 (1996);
see also 47 CFR 24.720(b). For Block F,
an additional small business size
standard for ‘“very small business” was
added and is defined as an entity that,
together with their affiliates, has average
gross revenues of not more than $15
million for the preceding three calendar
years. These small business size
standards, in the context of broadband
PCS auctions, have been approved by
the SBA. No small businesses within the
SBA-approved small business size
standards bid successfully for licenses
in Blocks A and B. There were 90
winning bidders that qualified as small
entities in the Block C auctions. A total
of 93 “small” and ‘““very small” business
bidders won approximately 40% of the
1,479 licenses for Blocks D, E, and F. On
March 23, 1999, the Commission
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reauctioned 347 C, D, E, and F Block
licenses; there were 48 small business
winning bidders. Based on this
information, the Commission concludes
that the number of small broadband PCS
licensees will include the 90 winning C
Block bidders and the 93 qualifying
bidders in the D, E, and F blocks plus
the 48 winning bidders in the re-
auction, for a total of 231 small entity
PCS providers as defined by the SBA
small business standards and the
Commission’s auction rules. On January
26, 2001, the Commission completed
the auction of 422 C and F Broadband
PCS licenses in Auction No. 35. Of the
35 winning bidders in this auction, 29
qualified as “small” or “very small”
businesses.

40. Narrowband PCS. The
Commission has auctioned nationwide
and regional licenses for narrowband
PCS. There are 11 nationwide and 30
regional licensees for narrowband PCS.
The Commission does not have
sufficient information to determine
whether any of these licensees are small
businesses within the SBA-approved
definition for radiotelephone
companies. In March 2002, 106 MTA
and BTA narrowband PCS licenses were
granted to 4 licensees. Each of the
licensees are small or very small
businesses.

41. Specialized Mobile Radio (SMR).
Pursuant to 47 CFR 90.814(b)(1), the
Commission has established a small
business size standard for purposes of
auctioning 900 MHz SMR licenses, 800
MHz SMR licenses for the upper 200
channels, and 800 MHz SMR licenses
for the lower 230 channels on the 800
MHz band as a firm that has had average
annual gross revenues of $15 million or
less in the three preceding calendar
years. 47 CFR 90.814(b)(1). The SBA has
approved this small business size
standard for the 800 MHz and 900 MHz
auctions. Sixty winning bidders for
geographic area licenses in the 900 MHz
SMR band qualified as small businesses
under the $15 million size standard.
The auction of the 525 800 MHz SMR
geographic area licenses for the upper
200 channels began on October 28,
1997, and was completed on December
8,1997. Ten (10) winning bidders for
geographic area licenses for the upper
200 channels in the 800 MHz SMR band
qualified as small businesses under the
$15 million size standard.

42. The auction of the 1,050 800 MHz
SMR geographic area licenses for the
General Category channels began on
August 16, 2000, and was completed on
September 1, 2000. Eleven (11) winning
bidders for geographic area licenses for
the General Category channels in the
800 MHz SMR band qualified as small

businesses under the $15 million size
standard. In an auction completed on
December 5, 2000, a total of 2,800
Economic Area licenses in the lower 80
channels of the 800 MHz SMR service
were sold. Of the 22 winning bidders,
19 claimed “‘small business” status.
Thus, 40 winning bidders for geographic
licenses in the 800 MHz SMR band
qualified as small business. In addition,
there are numerous incumbent site-by-
site SMR licensees on the 800 and 900
MHz band. The Commission awards
bidding credits in auctions for
geographic area 800 MHz and 900 MHz
SMR licenses to firms that had revenues
of no more than $15 million in each of
the three previous calendar years. This
analysis applies to SMR providers in the
800 MHz and 900 MHz bands that either
hold geographic area licenses or have
obtained extended implementation
authorizations. The Commission does
not know how many firms provide 800
MHz or 900 MHz geographic area SMR
pursuant to extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. The
Commission assumes, for purposes of
this analysis, that all of the remaining
existing extended implementation
authorizations are held by small
entities, as that small business size
standard is established by SBA.
Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements.

43. The 2nd FNPRM does not propose
any specific reporting, recordkeeping or
compliance requirements. However, the
Commission seeks comment on what, if
any, requirements it should impose if it
adopts the proposals set forth in the 2nd
FNPRM. Steps Taken to Minimize
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered.

44. The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in developing its approach,
which may include the following four
alternatives (among others): (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small Entities. 5 U.S.C. 603(c).

45. The 2nd FNPRM seeks comment
regarding ways to adjust the current

tribal lands bidding credit program in
order to encourage further deployment
by carriers, as well as on additional uses
of the bidding credit program to
facilitate the provision of service to
underserved non-tribal areas adjacent to
tribal communities. The 2nd FNPRM
does not make specific implementation
proposals, but seeks guidance from the
public on how to further expand the
Commission’s bidding policies. The
Commission tentatively concludes that
these proposals should not have a
significant economic impact on small
carriers.

D. Comment Dates

46. The Commission invites comment
on the issues and questions set forth in
the 2nd FNPRM, Paperwork Reduction
Analysis, and IRFA contained herein.
Pursuant to sections 1.415 and 1.419 of
the Commission’s rules, interested
parties may file comments on or before
June 2, 2003, and reply comments on or
before June 16, 2003. Comments may be
filed using the Commission’s Electronic
Comment Filing System (ECFS) or by
filing paper copies. See Electronic Filing
of Documents in Rulemaking
Proceedings, 63 FR 24121 (1998).

47. Comments filed through the ECFS
can be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
If multiple docket or rulemaking
numbers appear in the caption of this
proceeding, however, commenters must
transmit one electronic copy of the
comments to each docket or rulemaking
number referenced in the caption. In
completing the transmittal screen,
commenters should include their full
name, Postal Service mailing address,
and the applicable docket or rulemaking
number. Parties may also submit
electronic comments by Internet e-mail.
To receive filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and should
include the following words in the body
of the message, “‘get form <your e-mail
address>.” A sample form and
directions will be sent in reply. Or you
may obtain a copy of the ASCII
Electronic Transmittal From (FORM—
ET) at http://www.fcc.gov/e-file/
email. html.

48. Parties who choose to file by
paper must file an original and four
copies of each filing. Filings can be sent
by hand or messenger delivery, by
commercial overnight courier, or by
first-class or overnight U.S. Postal
Service mail (although the Commission
continues to experience delays in
receiving U.S. Postal Service mail). The
Commission’s contractor, Vistronix,
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Inc., will receive hand-delivered or
messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location will be 8 a.m. to 7 p.m.
All hand deliveries must be held

together with rubber bands or fasteners.
Any envelopes must be disposed of
before entering the building.

49. Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,

MD 20743. U.S. Postal Service first-class
mail, Express Mail, and Priority Mail
should be addressed to 445 12th Street,
SW., Washington, DC 20554. All filings
must be addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

If you are sending this type of document or using this delivery method . . .

It should be addressed for delivery to . . .

Hand-delivered or messenger-delivered paper filings for the Commission’s

Secretary.

Other messenger-delivered documents, including documents sent by over-
night mail (other than United States Postal Service Express Mail and Pri-

ority Mail).

United States Postal Service first-class mail, Express Mail, and Priority Mail

5:30 p.m.).

236 Massachusetts Avenue, NE., Suite 110, Washington, DC
20002 (8 a.m. to 7 p.m.).
9300 East Hampton Drive, Capitol Heights, MD 20743 (8 a.m. to

445 12th Street, SW., Washington, DC 20554.

50. Regardless of whether parties
choose to file electronically or by paper,
parties should also file one copy of any
documents filed in this docket with the
Commission’s copy contractor, Qualex
International, Portals II, 445 12th Street,
SW., CY-B402, Washington, DC 20554
(see alternative addresses above for
delivery by hand or messenger)
(telephone 202—863—-2893; facsimile
202—863—2898) or via e-mail at
qualexint@aol.com.

51. The full text of this document is
available for public inspection and
copying during regular business hours
at the FCC Reference Information
Center, Portals II, 445 12th Street, SW.,

Room CY-A257, Washington, DC 20554.

This document may also be purchased
from the Commission’s duplicating
contractor, Qualex International, Portals
II, 445 12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863-2893, facsimile 202-863-2898, or
via e-mail qualexint@aol.com.
Alternative formats (computer diskette,
large print, audio cassette and Braille)
are available to persons with disabilities
by contacting Brian Millin at (202) 418—
7426, TTY (202) 418-7365, or at
bmillin@fcc.gov.

IV. Ordering Clauses

52. Pursuant to sections 1, 4(i), 303(x),
309(j) and 706 of the Communications
Act of 1934, as amended, 47 U.S.C. 151,

154(i), 303(r), 309(j), and 706, the
Second Further Notice of Proposed
Rulemaking is adopted.

53. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Second Further Notice of Proposed
Rulemaking, including the Initial
Regulatory Flexibility Analysis to the
Chief Counsel for Advocacy of the Small
Business Administration.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 03—10737 Filed 5—1—-03; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket. No. ST03-02]

Recordkeeping Requirements for
Certified Applicators of Federally
Restricted Use Pesticides; Section 610
Review

AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Notice of review and request for
comments.

SUMMARY: This notice of review
announces that the Agricultural
Marketing Service (AMS) plans to
review (7 CFR part 110) Recordkeeping
Requirements for Certified Applicators
of Federally Restricted Use Pesticides,
under criteria contained in section 610
of the Regulatory Flexibility Act (RFA).
DATES: Written comments on this notice
must be received by July 1, 2003.
ADDRESSES: Interested persons are
invited to submit written comments
concerning this notice of review.
Comments must be sent to Bonnie Poli,
Pesticide Records Branch, Science and
Technology, AMS, USDA, 8609 Sudley
Road, Suite 203, Manassas, Virginia
20110-4582; Fax: (703) 330-6110 or E-
mail: amspesticides.records@usda.gov.
All comments should reference the
docket number and the date and page
number of this issue of the Federal
Register and will be made available for
public inspection at the USDA Pesticide
Records Branch, 8609 Sudley Road,
Suite 203, Manassas, Virginia during
regular business hours.

FOR FURTHER INFORMATION CONTACT:
Bonnie Poli, Pesticide Records Branch,
AMS, USDA, 8609 Sudley Road, Suite
203, Manassas, Virginia 60110;
telephone (703) 330-7826 or E-mail:
bonnie.poli@usda.gov.

SUPPLEMENTARY INFORMATION:
Recordkeeping Requirements for
Certified Applicators of Federally

Restricted Use Pesticides, as amended (7
CFR part 110) require certified pesticide
applicators to maintain records of
federally restricted use pesticide
applications for a period of 2 years. The
regulations also provide for access to
pesticide records by Federal or State
officials, or access to record information
by licensed health care professionals
when needed to treat an individual who
may have been exposed to restricted use
pesticides, and penalties for
enforcement of the recordkeeping and
access provisions. The regulation is
effective under the Food, Agriculture,
Conservation, and Trade Act of 1990,
(Pub. L. 101-624; 7 U.S.C. 136i-1).

AMS initially published in the
Federal Register (63 FR 8014; February
18, 1999), its plan to review certain
regulations, including the
Recordkeeping Requirements for
Certified Applicators of Federally
Restricted Use Pesticides, under criteria
contained in section 610 of the
Regulatory Flexibility Act (RFA; U.S.C.
601-612). An updated plan was
published in the Federal Register on
January 4, 2002 (67 FR 525). Because
many AMS regulations impact small
entities, AMS has decided, as a matter
of policy, to review certain regulations
which, although they may not meet the
threshold requirement under section
610 of the RFA, warrant review.

The purpose of the review will be to
determine whether the rule should be
continued without change, or should be
amended or rescinded (consistent with
the objectives of applicable statutes) to
minimize impacts on small businesses.
In conducting this review, AMS will
consider the following factors: (1) The
continued need for the rule; (2) the
nature of complaints or comments
received from the public concerning the
rule; (3) the complexity of the rule; (4)
the extent to which the rule overlaps,
duplicates, or conflicts with other
Federal rules, and, to the extent feasible,
with State and local governmental rules;
and (5) the length of time since the rule
has been evaluated or the degree to
which technology, economic conditions,
or other factors have changed in the area
affected by the rule.

Written comments, views, opinions,
and other information regarding the
Recordkeeping Requirements for
Certified Applicators of Federally
Restricted Use Pesticides rule impact on
small businesses are invited.

Dated: April 28, 2003.
Kenneth C. Clayton,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 03-10870 Filed 5—1-03; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Economic Research Service

Notice of Intent to Seek Approval to
Collect Information

AGENCY: Economic Research Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub
L. 104-13) and Office of Management
and Budget (OMB) regulations at 5 CFR
part 1320 (60 FR 44978, August 29,
1995), this notice announces the
Economic Research Service’s (ERS)
intention to request approval for a new
information collection from State
officials in the Special Supplemental
Nutrition Program for Women, Infants,
and Children (WIC); local WIC agencies;
State Medicaid officials; and Medicaid
Managed Care Organizations (MCO).
DATES: Written comments on this notice
must be received by July 7, 2003, to be
assured of consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Requests for additional information
regarding this notice should be directed
to Alex Majchrowicz, Food Assistance
Branch, Food and Rural Economics
Division, Economic Research Service,
U.S. Department of Agriculture, 1800 M
St. NW., Washington, DC 20036-5831.
Submit electronic comments to
ALEXM@ers.usda.gov. or telephone
202—-694-5355.

SUPPLEMENTARY INFORMATION:

Title: An Assessment of the Impact of
Medicaid Managed Care on WIC
Program Coordination with Primary
Care Services.

OMB Number: Not yet issued.

Expiration Date: Two years from date
of issuance.

Type of Request: Approval to collect
information from State WIC officials;
local WIC agencies; State Medicaid
officials; and Medicaid Managed Care
Organizations (MCO).

Abstract: USDA’s Economic Research
Service (ERS) seeks detailed information
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that will determine the impact Medicaid
managed care may have on the ability of
the Special Supplemental Nutrition
Program for Women, Infants, and
Children (WIC) to coordinate services
with primary care providers. The WIC
program is a supplemental nutrition
program providing supplemental foods,
nutrition education, and referral to
health care services for pregnant and
breastfeeding women, infants, and
children up to age five. The program is
designed to serve as an adjunct to the
health care delivery system for clients
with an identified nutritional/ medical
risk. In the past, State and local WIC
programs have worked with the Public
Health Departments and other direct
primary care providers to ensure that
clients have access to appropriate health
care services. State Medicaid programs
have been a major provider of health
care services to these women, infants,
and children. However, it is unknown
how the movement of Medicaid
programs to managed care has changed
the dynamics of the WIC program’s
ability to coordinate with and refer to
primary care services. This data
collection effort will ensure that USDA
can appropriately plan to assist State
WIC programs in carrying out their
mandate to refer clients to primary care
services.

Toward this end, data will be
collected from State WIC program
officials, State Medicaid officials,
selected local WIC agencies, and
Managed Care Organizations (MCO).
The data collection period is estimated
to last one month for the State-level
programs and an additional 6 weeks for
the local WIC agencies and MCOs. To
capture data about coordination of the
WIC and Medicaid programs, a
telephone survey of all WIC and
Medicaid programs in the 50 States and
District of Columbia will be conducted
to determine the extent to which formal
coordination efforts have been
undertaken, and to describe the
agreements, requirements, and
incentives included in these efforts. The
survey will be directed at the State WIC
and Medicaid directors, or their
designees responsible for coordination
efforts.

To obtain more detailed information
about coordination efforts and the
manner in which they impact program
operations, detailed case studies will be
conducted in six selected States. The
first step in the case study process will
be to conduct a telephone survey of
local WIC directors within each of the
case study States to discuss how State-
level efforts to coordinate services have
been implemented locally. Second, a
series of in-depth site visits will be

conducted in (at maximum) two
counties in each of the six States to visit
all local WIC clinics and the MCOs with
which they coordinate services. Criteria
for selection of the counties will include
such factors as number of clinics serving
a particular geographic area, type of
local agency sponsoring the clinics,
caseload size and composition, types of
managed care plans serving the area,
and the type of coordination activity
undertaken.

Two specific activities will comprise
the in-depth site visits. Interviews with
local clinic service delivery staff—clinic
site managers, nutrition professionals,
and WIC clerks—will be conducted. The
results of these interviews will be used
to enhance and supplement the results
from the survey of local agency
directors. At least three rural clinic sites
will be selected among the six States.
Also, in order to have a complete
picture of efforts being made to
coordinate WIC with Medicaid managed
care services, interviews with key
managed care plan officials will be
conducted in conjunction with the visits
to the local WIC clinics.

Estimated Number of Respondents: A
combined total of 218 respondents are
necessary to complete the
questionnaires. An average of 51
questionnaires will be collected from
State WIC officials and an additional 51
questionnaires from State Medicaid
officials. Questionnaires will also be
administered to up to 20 local WIC
agencies in six States (with a maximum
of 80 local agencies) and up to six MCOs
in the same six States.

Number of Responses per
Respondent: The individuals
participating in the data collection effort
will respond only once.

Estimated Total Responses: Maximum
total number of responses: 218 (51 State
WIC officials, 51 State Medicaid
officials, 80 local WIC agencies, and 36
MCOs.)

Hours per Response: State WIC and
Medicaid survey: 30 minutes. Local WIC
agency and MCO: 45 minutes.

Total Reporting Hours: Maximum
total reporting hours: 138 hours (51
State WIC offices @ 30 minutes + 51
State Medicaid offices @ 30 minutes +
80 local WIC agencies @ 45 minutes +
36 MCOs @ 45 minutes).

Comments: Comments are invited on
(a) whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information has practical utility; (b) the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;

(c) ways to enhance the quality, utility
and clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments should be sent to the address
stated in the preamble. All responses to
this notice will be summarized and
included in the request for OMB
approval. All comments will also
become a matter of public record.

Dated: April 27, 2003.
Susan Offutt,

Administrator, Economic Research Service,
USDA.

[FR Doc. 03-10872 Filed 5—1-03; 8:45 am]
BILLING CODE 3410-18-P

DEPARTMENT OF AGRICULTURE
Forest Service

Madera County Resource Advisory
Committee
AGENCY: Forest Service, USDA.

ACTION: Notice of resource advisory
committee meeting.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act of
1972 (Pub. L. 92—463) and under the
secure Rural Schools and Community
Self-Determination Act of 2000 (Pub. L.
106—393) the Sierra National Forest’s
Resource Advisory Committee for
Madera County will meet on Monday,
May 19, 2003. The Madera Resource
Advisory Committee will meet at the
Spring Valley Elementary School in
O’Neals, CA. The purpose of the
meeting is: review progress of FY 2002
accounting, review new Forest Service
Region 5 RAC Web site, finalize Madera
County RAC mission and clarify voting
procedures.

DATES: The Madera Resource Advisory
Committee meeting will be held
Monday, May 29, 2003. The meeting
will be held from 7 p.m. to 9 p.m.
ADDRESSES: The Madera County RAC
meeting will be held at the Spring
Valley Elementary School, 46655 Road
200, O’Neals, CA 93645.

FOR FURTHER INFORMATION CONTACT.:
Dave Martin, U.S.D.A., Sierra National
Forest, 57003 Road 225, North Fork, CA,
93643 (559) 877—2218 ext. 3100; e-mail:
dmartin05@fs.fed.us.

SUPPLEMENTARY INFORMATION: Agenda
items to be covered include: (1) Review
progress of FY 2002 accounting; (2)
review new Forest Service Region 5
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RAC Web site, (3) review Madera
County RAC mission and; (4) clarify
voting procedures. Public input
opportunity will be provided and
individuals will have the opportunity to
address the Committee at that time.

Dated: April 25, 2003.
David W. Martin,
District Ranger.
[FR Doc. 03—10851 Filed 5—1-03; 8:45 am]
BILLING CODE 3410-11-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to
Procurement List.

SUMMARY: The Committee is proposing
to add to the Procurement List products
and services to be furnished by
nonprofit agencies employing persons
who are blind or have other severe
disabilities.

Comments Must Be Received on or
Before: June 1, 2003.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, Virginia 22202-3259.

FOR FURTHER INFORMATION CONTACT:
Sheryl D. Kennerly, (703) 603—7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41 U.S.C
47(a)(2) and 41 CFR 51-2.3. Its purpose
is to provide interested persons an
opportunity to submit comments of the
proposed actions.

If the Committee approves the
proposed additions, the entities of the
Federal Government identified in the
notice for each product or service will
be required to procure the products and
services listed below from nonprofit
agencies employing persons who are
blind or have other severe disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. If approved, the action will not
result in any additional reporting,
recordkeeping or other compliance
requirements for small entities other
than the small organizations that will
furnish the products and services to the
Government.

2. If approved, the action will result
in authorizing small entities to furnish

the products and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the products and
services proposed for addition to the
Procurement List. Comments on this
certification are invited. Commenters
should identify the statement(s)
underlying the certification on which
they are providing additional
information.

The following products and services
are proposed for addition to
Procurement List for production by the
nonprofit agencies listed:

Products

Product/NSN: Blue & White Finishing Mops,
7920-00-NIB-0407 (Medium), 7920—00—
NIB-0408 (Large)

NPA: New York City Industries for the Blind,
Brooklyn, New York.

Contract Activity: Office Supplies & Paper
Products Acquisition Center, New York,
New York.

Services

Service Type/Location: Base Supply Center &
Individual Equipment Element, Air Force
Flight Test Center (AFFTC), Edwards AFB,
California.

NPA : Industries for the Blind, Inc.,
Milwaukee, Wisconsin.

Contract Activity: 95th MSG/LGRQ, Edwards
AFB, California.

Service Type/Location: Food Service,
Michigan Army National Guard, Maneuver
Training Center, Camp Grayling, Michigan.

NPA: G.W. Services of Northern Michigan,
Inc., Traverse City, Michigan.

Contract Activity: U.S. Property and Fiscal
Officer for Michigan, Lansing, Michigan.

Service Type/Location: Food Service, U.S.
Property and Fiscal Officer, Wisconsin

Military Academy, Fort McCoy, Wisconsin.

NPA: Challenge Unlimited, Inc., Alton,
linois.

Contract Activity: U.S. Property and Fiscal
Officer for Wisconsin, Camp Douglas,
Wisconsin.

Service Type/Location: Grounds
Maintenance, Douglas Recreation Center,
Garrison, North Dakota.

NPA: MVW Services, Inc., Minot, North
Dakota.

Contract Activity: U.S. Army Corps of
Engineers—Omaha, Omaha, Nebraska.
Service Type/Location: Janitorial/Custodial,
Abingdon Memorial USARC, Abingdon,

Virginia.

NPA: Highlands Community Services Board,
Bristol, Virginia.

Contract Activity: 99th Regional Support
Command, Coraopolis, Pennsylvania.

Service Type/Location: Janitorial/Custodial,
FAA Tower and Base Building,
Bloomington-Normal Airport,
Bloomington, Illinois.

NPA: Occupational Development Center,
Bloomington, Illinois.

Contract Activity: Federal Aviation
Administration, Des Plaines, Illinois.

Service Type/Location: Janitorial/Custodial,
Naval & Marine Corps Reserve Center,
Billings, Montana.

NPA: Community Option Resource
Enterprises, Inc., Billings, Montana.

Contract Activity: Naval Facilities
Engineering Command—Everett, Everett,
Washington.

Service Type/Location: Janitorial/Custodial,
U.S. Customs Service, Seattle, Washington.

NPA: Northwest Center for the Retarded,
Seattle, Washington.

Contract Activity: U.S. Customs Service,
Indianapolis, Indiana.

Service Type/Location: Janitorial/Custodial,
Western Area Power Administration,
Devils Lake Substation, Devils Lake, North
Dakota.

NPA: Lake Region Corporation, Devils Lake,
North Dakota.

Contract Activity: Western Area Power
Administration, Bismarck, North Dakota.

Sheryl D. Kennerly,

Director, Information Management.

[FR Doc. 03-10924 Filed 5—1-03; 8:45 am]
BILLING CODE 6353-01-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Georgia Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a conference call of the
Georgia Advisory Committee to the
Commission will convene at 2 p.m. and
adjourn at 4 p.m. on Wednesday, April
30, 2003. The purpose of the conference
call is to discuss major Civil Rights
issues in Georgia.

This conference call is available to the
public through the following call-in
number: 1-800-659-1203 access code
16638942. Any interested member of the
public may call this number and listen
to the meeting. Callers can expect to
incur charges for calls not initiated
using the supplied call-in number or
over wireless lines and the Commission
will not refund any incurred charges.
Callers will incur no charge for calls
using the call-in number over land-line
connections. Persons with hearing
impairments may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-977-8339 and
providing the Service with the
conference call number and access code.

To ensure that the Commission
secures an appropriate number of lines
for the public persons are asked to
register by contacting Bobby D. Doctor,
Director of the Southern Regional
Office, 404—562—7000 (TDD 404—562—
7004), by 4 p.m. on Tuesday, April 29,
2003.
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The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, April 24, 2003.
Ivy L. Davis,

Chief, Regional Programs Coordination Unit.
[FR Doc. 03-10901 Filed 5-1-03; 8:45 am]
BILLING CODE 6335-01-P

COMMISSION ON CIVIL RIGHTS

Sunshine Act Meeting Notice

AGENCY: Commission on Civil Rights.
DATE AND TIME: Friday, May 9, 2003, 9:30
a.m.

PLACE: U.S. Commission on Civil Rights,
624 Ninth Street, NW., Room 540,
Washington, DC 20425

STATUS:

Agenda

1. Approval of Agenda

II. Approval of Minutes of April 11,
2003 Meeting

III. Announcements

IV. Staff Director’s Report

V. Funding Federal Civil Right
Enforcement: 2004 Report

VI. State Advisory Committee Report on
Arab and Muslim Civil Rights
Issues in the Chicago Metropolitan
Area: Post-September 11 (Illinois)

VI. Future Agenda Items

FOR FURTHER INFORMATION CONTACT: Les

Jin, Press and Communications, (202)

376-7700.

Debra A. Carr,
Deputy General Counsel.

[FR Doc. 03—-10992 Filed 4-30-03; 11:41 am]
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Notice of Jointly Owned Invention
Available for Licensing

AGENCY: National Institute of Standards
and Technology, Commerce.

ACTION: Notice of jointly owned
invention available for licensing.

SUMMARY: The invention listed below is
owned in part by the U.S. Government,
as represented by the Department of
Commerce, and Snorkel, Inc. The
Department of Commerce’s interest in
the invention is available for licensing
in accordance with 35 U.S.C. 207 and 37
CFR part 404 to achieve expeditious
commercialization of results of federally
funded research and development.

FOR FURTHER INFORMATION CONTACT:
Technical and licensing information on

the invention may be obtained by
writing to: National Institute of
Standards and Technology, Technology
Partnerships Division, Attn: Mary
Clague, Building 820, Room 213,
Gaithersburg, MD 20899. Information is
also available via telephone: 301-975—
4188, email: mclague@nist.gov, or fax:
301-869-2751. Any request for
information should include the NIST
Docket number and title for the
invention as indicated below.

SUPPLEMENTARY INFORMATION: NIST may
enter into a Cooperative Research and
Development Agreement (“CRADA”)
with the licensee to perform further
research on the invention for purposes
of commercialization. The invention
available for licensing is:

Docket No.: 99-012/023US.

Title: Chain Code Position Detector.

Abstract: A position detector for
sensing the position of a movable
member which moves along an axis
relative to a stationary member. A
nonrepeating N bit chain code
embodied in a scale on the movable
member runs along the axis. A detector
fixed to the stationary member is
positioned to sense a portion of the
chain code. The detector has K elements
(K>>N) generating a plurality of signals.
A controller determines the position of
the movable member relative to the
stationary member as a function of the
signals.

Dated: April 28, 2003.
Karen H. Brown,
Deputy Director.
[FR Doc. 03-10922 Filed 5-1-03; 8:45 am)|]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Notice of Government Owned
Inventions Available for Licensing

AGENCY: National Institute of Standards
and Technology, Commerce.

ACTION: Notice of government owned
inventions available for licensing.

SUMMARY: The inventions listed below
are owned in whole by the U.S.
Government, as represented by the
Department of Commerce. The
inventions are available for licensing in
accordance with 35 U.S.C. 207 and 37
CFR part 404 to achieve expeditious
commercialization of results of
Federally funded research and
development.

FOR FURTHER INFORMATION CONTACT:
Technical and licensing information on

these inventions may be obtained by
writing to: National Institute of
Standards and Technology, Office of
Technology Partnerships, Attn: Mary
Clague, Building 820, Room 213,
Gaithersburg, MD 20899. Information is
also available via telephone: 301-975—
4188, fax 301-869-2751, or e-mail:
mary.clague@nist.gov. Any request for
information should include the NIST
Docket number and title for the relevant
invention as indicated below.

SUPPLEMENTARY INFORMATION: NIST may
enter into a Cooperative Research and
Development Agreement (“CRADA”)
with the licensee to perform further
research on the inventions for purposes
of commercialization. The inventions
available for licensing are:

Docket No.: 99-021CIP.

Title: Apparatus and Method Utilizing
Bi-directional Relative Movement for
Refreshable Tactile Display.

Abstract: A refreshable Braille reader
apparatus and method are disclosed, the
apparatus preferably utilizing a rotating
cylinder having endless rows of
openings defined therethrough to a
display surface with a pin held in each
opening and freely movable therein.
Static actuators at least equal in number
to the rows of openings through the
cylinder are maintained at a station
adjacent to the surface of the cylinder,
and are configured and positioned so
that the pins are selectively contractable
at either of their ends by different ones
of the actuators during cylinder rotation
in either forward or reverse direction
thereby selectively positioning first ends
of the pins relative to the surface of the
cylinder to allow streaming of Braille
text across a display area in either
forward or backward order depending
upon selected direction of cylinder
rotation.

Docket No.: 01-014US.

Title: Method And Device For
Avoiding Chatter During Machine Tool
Operation.

Abstract: The invention uses once-
per-revolution sampling of the audio (or
other appropriate sensor) signal during
cutting to detect chatter i.e., unstable
machining. The synchronously sampled
audio (or other appropriate sensor)
machining data is shown on a real-time
LED display that allows the user
(machinist) to visually detect the onset
of chatter and adjust machining
conditions. This method of chatter
avoidance requires no knowledge of
machine dynamics, process specific
cutting energy coefficients, or chatter
theory; all of which are the key
impediments to the successful
implementation of high-speed
machining on the shop floor. The device
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described here requires no interface
with the machine tool controller and
could be added as an after market
supplement. Additionally, it is shown
that the use of this device allows
determination of the well-known
stability lobe diagrams without direct
knowledge of the tool point dynamic
response or cutting energy coefficients.

Dated: April 28, 2003.
Karen H. Brown,
Deputy Director.
[FR Doc. 03—10923 Filed 5—1-03; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

[Docket No.: 030416088-3088-01]

Request for Technical Input—
Standards in Trade Workshops

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Request for workshop
recommendations.

SUMMARY: The National Institute of
Standards and Technology (NIST)
invites interested parties to submit
recommendations for workshops
covering specific sectors and targeted
countries or regions of the world where
training in the U.S. system of standards
development, conformity assessment,
and metrology may facilitate trade.
Prospective workshops may be
scheduled for one or two week periods.
This notice is not an invitation for
proposals to fund grants, contracts or
cooperative agreements of any kind.
Because there are a limited number of
workshops that NIST can offer and NIST
has limited resources, NIST will
consider recommendations in the
context of which workshops would be
most useful to intended audiences.
Additional information about the NIST
Standards in Trade Workshops is
available at http://ts.nist.gov/ts/htdocs/
210/gsig/sitdescr.htm.

DATES: All recommendations must be
submitted no later than June 15, 2003.

FOR FURTHER INFORMATION CONTACT:
Libby Parker (301) 975-3089,
libby.parker@nist.gov. Additional
information about the NIST Standards
in Trade workshops, to include
schedules and summary reports for
workshops held to date and participant
information, is available at http://
ts.nist.gov/ts/htdocs/210/gsig/
sitdescr.htm.

SUPPLEMENTARY INFORMATION: The
Standards in Trade Workshops are a
major activity of the Global Standards
and Information Group (GSIG) in the
NIST Standards Services Division
(SSD). The workshops are designed to
provide timely information to foreign
standards officials on U.S. practices in
standards and conformity assessment.
Participants are introduced to U.S.
technology and principles in metrology,
standards development and application,
and conformity assessment systems.

Each workshop is a one or two week
program offering a comprehensive
overview of the roles of the U.S.
Government, private sector, and
regional and international organizations
engaged in standards development and
conformity assessment practices.
Specific workshop objectives are to: (1)
Familiarize participants with U.S.
technology and practices in metrology,
standardization, and conformity
assessment; (2) describe and understand
the roles of the U.S. Government and
the private sector in developing and
implementing standards; and (3)
develop professional contacts as a basis
for strengthening technical ties and
enhancing trade. Workshop
recommendations (maximum 4 pages)
will address at a minimum the
following points:

1. Name and Description of the
Recommending Organization;

2. Point of Contact;

3. Industry Sector for Workshop
Focus;

4, Calendar Dates and Duration
Suggested for Workshop;

5. Workshop Objectives;

6. Anticipated Benefit for Trade and
Market Access;

7. Proposed Foreign Participants:
a. Country or region;
b. Types of organizations.

8. U.S. Stakeholder Participants (e.g.,
Associations, Agencies, Users, others);
9. Principal Topics and
Recommended Speakers;
10. Related Site Visits and Events;
11. Expected Outcomes/Measures of
Success.
All recommendations must be
submitted no later than June 15, 2003.
Dated: April 28, 2003.
Karen H. Brown,
Deputy Director.
[FR Doc. 03—10921 Filed 5-1-03; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

Technology Administration
[Docket Number: 030416086—01]

The Joint High Level Advisory Panel of
the United States-Israel Science and
Technology Commission Established
Under the Memorandum of
Understanding Between the
Government of the United States and
the Government of Israel

AGENCY: Technology Administration,
Department of Commerce.

ACTION: Notice; request for nominations
for the high level advisory panel.

SUMMARY: The Technology
Administration invites nominations of
individuals for appointment to the Joint
High Level Advisory Panel of the United
States-Israel Science and Technology
Commission established under a
Memorandum of Understanding
between the Government of the United
States and the Government of Israel. The
Technology Administration will
consider all nominations received in
response to this notice of appointment
to the Joint High Level Advisory Panel.
DATES: Please submit nominations on or
before 5 p.m. EDT June 2, 2003.
ADDRESSES: Please submit nominations
to Kathryn Sullivan, Acting
International Director, Office
Technology Policy, Technology
Administration, Department of
Commerce, Room 4821, Washington, DC
20230. Nominations may also be
submitted by fax to (202) 219-3310.
Additional information about the
Memorandum of Understanding, the
High Level Advisory Panel, and
membership requirements is found
below under the subheading entitled
Supplementary Information.

FOR FURTHER INFORMATION CONTACT:
Kathryn Sullivan, telephone (202) 482—
6805; fax (202) 219-3310, e-mail
Kathryn.Sullivan@ta.doc.gov

SUPPLEMENTARY INFORMATION:

Goals of the Memorandum of
Understanding

In January 1994, the Government of
the United States and the Government
of Israel (hereafter known as “the
participants”) signed a Memorandum of
Understanding (MOU) establishing the
United States-Israel Science and
Technology Commission (hereafter
known as ‘““‘the Commission’’)
recognizing the importance of
cooperative science and technology
activities between interested entities in
the United States and Israel, which
benefit the high technology commercial
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sectors of the two countries and which
create jobs and economic growth in both
countries.

The Commission seeks to promote
cooperative science and technology
activities that encourage high
technology industries in the United
States and Israel to undertake
innovative joint technology projects
yielding significant economic benefits to
both countries.

Cooperative Activities

The Commission encourages scientific
exchanges between universities and
research institutions in both countries
leading to cooperative commercial
activities; the promotion and
development of technologies, including
medical/biotechnologies, agricultural,
environmental, energy, information
technology, microelectronics, and
telecommunication; and, harmonization
of standards and regulations in the
conduct of business.

Information on the High Level Advisory
Panel

For the purposes of implementing this
MOU, the Participants have jointly
established a Joint High Level Advisory
Panel to provide the Commission with
advice on promotion of high technology
commercialization. The Participants
each designate members to the Panel
drawn from leaders of both countries
representing academia, industry and
other relevant sectors. The Secretary of
Commerce designates the members of
the Advisory Panel from the United
States. The Minister of Industry and
Trade designates the members from
Israel. The Panel has Co-Chairs from
each country, designated for the United
States by the Secretary of Commerce,
and for Israel by the Minister of Industry
and Trade.

The members of the Joint High Level
Advisory Panel are expected to carry out
the following functions:

1. Recommend to the Participants
overall policies under the MOU;

2. Identify fields and forms of
cooperation in accordance with the
goals and objectives of the MOU;

3. Review, assess, and make specific
recommendations concerning
cooperative activities;

4. Prepare periodic reports concerning
the activities of the Joint High Level
Advisory Panel and cooperative
activities undertaken under the MOU
for submission to the Participants;

5. Undertake such further functions as

may appropriately be approved by the
Participants.

Meetings of the High Level Advisory
Panel

The Joint High Level Advisory Panel
is available to participate in meetings of
the Commission at the request of the
Commission Co-Chairs.

Length of Service

The Joint High Level Advisory Panel
shall remain in effect until terminated
by the Participants to the MOU. A
member’s length of service is not
stipulated in the MOU and is
discretionary with the Department of
Commerce. Individuals chosen for
membership serve a term that best fits
the needs and objectives of the Joint
High Level Advisory Panel.

Membership Criteria and Requirements

The U.S. members of the Joint High
Level Advisory Panel shall be eminent
leaders, broadly representative of
industry, academia, or government, who
have experience in technology
development, technology diffusion, or
international technology collaboration.
They shall be U.S. citizens. They shall
be familiar with the business climate
and the status of technology and
economic development in Israel, Israeli
industry or with Israeli academic
institutions. Members of the Panel serve
without compensation.

The Department of Commerce is
committed to equal opportunity in the
workplace, and seeks a broad-based and
diverse Panel membership.

Conflict of Interest

Nominees will be evaluated for their
ability to contribute to the goals and
objectives of the MOU. Nominees will
be vetted in accordance with processes
established by the Department of
Commerce in February 1997, as soon as
possible following tentative selection.
The vetting system has three
components: (1) An internal review for
possible appearance of conflict
problems; (2) an external review for
possible appearance of problems; and
(3) a recusal/ethics agreement review.

Dated: April 21, 2003.
Chris Israel,

Deputy Assistant Secretary for Technology
Policy.

[FR Doc. 03-10814 Filed 5-1-03; 8:45 am)|]
BILLING CODE 3510-GN-P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Availability of Government-
Owned Inventions; Available for
Licensing

AGENCY: Department of the Navy, DOD.
ACTION: Notice.

SUMMARY: The inventions listed below
are assigned to the United States
Government as represented by the
Secretary of the Navy and are available
for licensing by the Department of the
Navy.

U.S. Patent No. 5,742,121: Thin-Film
Edge Field Emitter Device and Method
of Manufacture Therefore, Navy Case
No. 77,175.//U.S. Patent No. 6,084,245:
Field Emitter Cell and Array with
Vertical Thin-Film-Edge Emitter, Navy
Case No. 79,020.//U.S. Patent No.
6,168,491: Method of Forming Field
Emitter Cell and Array with Vertical
Thin-Film-Edge Emitter, Navy Case No.
79,930.//U.S. Patent No. 6,333,598: Low
Gate Current Field Emitter Cell and
Array with Vertical Thin-Film-Edge
Emitter, Navy Case No. 79,853.//U.S.
Patent No. 6,440,763: Methods for
Manufacture of Self-Aligned Integrally
Gated Nanofilament Field Emitter Cell
and Array, Navy Case No. 83,058.//U.S.
Patent No. 6,448,701: Self-Aligned
Integrally Gated Nanofilament Field
Emitter Cell and Array, Navy Case No.
82,309.//U.S. Patent Application Serial
No. 10/012,612: Low Gate Current Field
Emitter Cell and Array with Vertical
Thin-Film-Edge Emitter, Navy Case No.
83,555.//U.S. Patent Application Serial
No. 10/012,615: Low Gate Current Field
Emitter Cell and Array with Vertical
Thin-Film-Edge Emitter, Navy Case No.
83,556.//Navy Case No. 84,308: Novel
Diols by Ringopening of Epoxics.//Navy
Case No. 84,472: Novel Diols by
Ringopening of Epoxics.

ADDRESSES: Requests for copies of the
inventions cited should be directed to
the Naval Research Laboratory, Code
1004, 4555 Overlook Avenue, SW.,
Washington, DC 20375-5320, and must
include the Navy Case number.

FOR FURTHER INFORMATION CONTACT:
Catherine M. Cotell, Ph.D., Head,
Technology Transfer Office, NRL Code
1004, 4555 Overlook Avenue, SW.,
Washington, DC 20375-5320, telephone
(202) 767-7230. Due to temporary U.S.
Postal Service delays, please fax (202)
404-7920, e-mail: cotell@nrl.navy.mil or
use courier delivery to expedite
response.

(Authority: 35 U.S.C. 207, 37 CFR part 404)
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Dated: April 28, 2003.
R.E. Vincent II,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.

[FR Doc. 03—10849 Filed 5-1-03; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Availability of Government-
Owned Inventions; Available for
Licensing

AGENCY: Department of the Navy, DoD.
ACTION: Notice.

SUMMARY: The inventions listed below
are assigned to the United States
Government as represented by the
Secretary of the Navy and are available
for licensing by the Department of the
Navy.

U.S. Patent No. 5,234,594:
Nanochannel Filter, Navy Case No.
74,135.//U.S. Patent No. 5,264,722:
Nanochannel Glass Matrix Used in
Making Mesoscopic Structures, Navy
Case No. 74,224.//U.S. Patent No.
5,306,661: Method of Making a
Semiconductor Device Using a
Nanochannel Glass Matrix, Navy Case
No. 75,412.//U.S. Patent No. 5,332,681:
Method of Making a Semiconductor
Device by Forming a Nanochannel
Mask, Navy Case No. 74,199.//U.S.
Patent No. 5,585,640: Glass Matrix
Doped with Activated Luminescent
Nanocrystalline Particles, Navy Case
No. 76,342.//U.S. Patent No. 5,606,163:
All-Optical Rapid Readout, Fiber-
Coupled Thermoluminescent Dosimeter
System, Navy Case No. 76,626.//U.S.
Patent No. 5,656,815:
Thermoluminescence Radiation
Dosimetry Using Transparent Glass
Containing Nanocrystalline Phosphor,
Navy Case No. 76,602.//U.S. Patent No.
5,811,822: Optically Transparent,
Optically Stimulable Glass Composites
for Radiation Dosimetry, Navy Case No.
77,637.//U.S. Patent No. 6,087,666:
Optically Stimulated Luminescent Fiber
Optic Radiation Dosimeter, Navy Case
No. 78,583.//U.S. Patent No. 6,140,651:
Optically Stimulated Fast Neutron
Sensor and Dosimeter and Fiber-Optic-
Coupled Fast Neutron Remote Sensor
and Dosimeter, Navy Case No. 77,736./
/U.S. Patent No. 6,153,339: Volume
Holographic Data Storage with Doped
High Optical Quality, Navy Case No.
78,514.//U.S. Patent No. 6,211,526:
Marking of Materials Using
Luminescent and Optically Stimulable
Glasses, Navy Case No. 78,643.//U.S.
Patent No. 6,297,918: Hybrid Thermal-

Defocusing/Nonlinear-Scattering
Broadband Optical Limiter for the
Protection of Eyes and Sensors, Navy
Case No. 75,855.//U.S. Patent No.
6,307,212: High Resolution Imaging
Using Optically Transparent Phosphors,
Navy Case No. 78,753.//Navy Case No.
75,434: Nanochannel Filter.//Navy Case
No. 77,140: All-Optical Rapid Readout,
Fiber-Coupled Thermoluminescent
Dosimeter System.//Navy Case No.
77,141: Activated Nanocrystalline
Semiconductor and Insulator Materials./
/Navy Case No. 77,324: Laser-Heated
Thermoluminescence Radiation
Dosimeter.//Navy Case No. 79,804:
Optically Stimulated Luminescent Fiber
Optic Radiation Dosimeter.//Navy Case
No. 79,814: Optically Stimulated Fast
Neutron Dosimeter and Fiber-Optic-
Coupled Fast Neutron Remote Sensor./
/Navy Case No. 80,247: High Resolution
Imaging Using Optically Transparent
Phosphors.//Navy Case No. 83,713:
Fabrication of Microelectrodes Arrays
Having High Aspect Ratio Microwires./
/Navy Case No. 84,115: Dose-Guided
Radiotherapy.

ADDRESSES: Requests for copies of the
inventions cited should be directed to
the Naval Research Laboratory, Code
1004, 4555 Overlook Avenue, SW.,
Washington, DC 20375-5320, and must
include the Navy Case number.

FOR FURTHER INFORMATION CONTACT:
Catherine M. Cotell, Ph.D., Head,
Technology Transfer Office, NRL Code
1004, 4555 Overlook Avenue, SW.,
Washington, DC 20375-5320, telephone
(202) 767-7230. Due to temporary U.S.
Postal Service delays, please fax (202)
404-7920, E-Mail: cotell@nrl.navy.mil
or use courier delivery to expedite
response.

(Authority: 35 U.S.C. 207, 37 CFR Part 404.)

Dated: April 28, 2003.
R.E. Vincent II,
Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Federal Register
Liaison Officer.
[FR Doc. 03—-10850 Filed 5—1-03; 8:45 am)]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

Special Education and Rehabilitative
Services

AGENCY: Office of Special Education
Programs, Office of Special Education
and Rehabilitative Services, Department
of Education.

ACTION: Notice of extension of project
period and waiver.

SUMMARY: The Secretary waives the
requirements in the Education

Department General Administrative
Regulations (EDGAR), at 34 CFR 75.250
and 75.261(a), respectively, that
generally prohibit project periods
exceeding 5 years and project
extensions involving the obligation of
additional Federal funds to enable the
Technical Assistance ALLIANCE for
Parent Centers to receive funding from
April 1, 2003 until September 30, 2003.
DATES: This notice is effective April 1,
2003.

FOR FURTHER INFORMATION CONTACT:
Donna Fluke, Department of Education,
400 Maryland Avenue, SW., room 3527,
Switzer Building, Washington, DC
20202-2641. Telephone: (202) 205—
9161.

If you use a telecommunications
device for the deaf (TDD), you may call
the Federal Information Relay Service
(FIRS) at 1-800-877—8339.

Individuals with disabilities may
obtain this document in an alternative
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact persons listed
under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION: On
January 30, 2003, we published a notice
in the Federal Register (68 FR 4768—
4769) proposing an extension of project
period and waiver in order to—

(1) Give the current grantee early
notice of the possibility that additional
months of funding may be available
through continuation awards; and

(2) Request comments on the
proposed extension and waiver.

There are no differences between the
notice of proposed extension and waiver
and this notice of final extension and
waiver.

Public Comment

In the notice of proposed extension
and waiver, we invited comments. One
party submitted comments in agreement
with the proposal to extend the grant
period of the current grantee. We did
not receive any comments opposing the
proposed extension and waiver.
Generally, we do not address technical
and other minor changes, as well as
suggested changes the law does not
authorize us to make. Moreover, we do
not address comments that do not
express views on the substance of the
proposed notice.

Waiver of Delayed Effective Date

The Administrative Procedure Act
requires that a substantive rule shall be
published at least 30 days before its
effective date, except as otherwise
provided for good cause (20 U.S.C.
553(d)(3)). During the 30-day public
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comment period on this notice, no
substantive comments or objections
were received on the proposed
extension and waiver, and no
substantive changes have been made.
For this reason, and in order to make a
timely continuation grant to the entity
affected, the Secretary has determined
that a delayed effective date is not
required.

Background

On July 29, 2002, we published in the
Federal Register (67 FR 49014—49015) a
notice of extension of project period and
waiver. In this notice we announced
that the Secretary intends to redesign
the technical assistance component of
the Training and Information for Parents
of Children with Disabilities program
and provide funding in fiscal year 2003.
The notice of extension of project period
and waiver was issued to enable the
current technical assistance provider,
the Technical Assistance ALLIANCE for
Parent Centers Project to receive
funding from October 1, 2002 until
March 31, 2003. The grant for the
ALLIANCE expired, after a 5-year
project period, on September 30, 2002.

Technical assistance is provided on
an ongoing basis to parent centers, and
it would be contrary to the public
interest to have any service lapses for
the parent centers being served by the
current grantee.

Reasons

We have determined that an
additional period of time is needed for
redesigning the technical assistance
component. To avoid any lapse in
service for the intended beneficiaries
before the redesigned technical
assistance component can be fully
implemented, the Secretary will fund
this project until September 30, 2003.
The Secretary waives the requirements
in 34 CFR 75.250 and 75.261(c)(2),
which prohibit project periods
exceeding 5 years and period extensions
that involve the obligation of additional
Federal funds. This waiver gives the
affected grantee notice of the availability
of an additional six months of funding.

Regulatory Flexibility Act Certification

The Secretary certifies that the
extension of project period and waiver
will not have a significant economic
impact on a substantial number of small
entities. The only small entity that
would be affected is the PACER Center,
Inc., which operates the Technical
Assistance ALLIANCE for Parent
Centers project.

Paperwork Reduction Act of 1995

This extension and waiver does not
contain any information collection
requirements.

Intergovernmental Review

This program is subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR part 79.
One of the objectives of the Executive
order is to foster an intergovernmental
partnership and a strengthened
federalism. The Executive order relies
on processes developed by State and
local governments for coordination and
review of proposed Federal financial
assistance. This document provides
early notification of our specific plans
and actions for this program.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at following site: www.ed.gov/
legislation/FedRegister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.access.gpo.gov/nara/
index.html

(Catalog of Federal Domestic Assistance
Number 84.328, Training and Information for
Parents of Children with Disabilities)

Dated: April 29, 2003.
Robert H. Pasternack,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 03-10886 Filed 5-1-03; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY
[DE-PS07-03ID14504]
Idle Reduction Technology

Demonstration and Information
Dissemination Solicitation

AGENCY: Idaho Operations Office, DOE.

ACTION: Notice of Competitive Financial
Assistance Solicitation.

SUMMARY: The U.S. Department of
Energy (DOE), Idaho Operations Office
(ID) is seeking applications for cost
shared demonstration and information

dissemination projects of onboard idle
reduction technologies on Class 7 & 8
trucks. The objective of this activity is
to select and conduct projects that will
produce information on the ability of
several idle reduction technologies to
enhance economic competitiveness,
reduce energy consumption and reduce
environmental impacts of the trucking
industry. DOE is very interested in
funding innovative, cost effective
projects that demonstrate the capability
of various idle reduction technologies to
reduce fuel consumption and in
disseminating that information to the
trucking industry.

The projects are to address the data
collection, analysis and dissemination
needs identified by the U.S. DOE
FreedomCAR and Vehicle Technologies
Program and the trucking industry in
the Idle Reduction Technology
Demonstration Plan. This demonstration
plan is located at http://
www.ott.doe.gov/otu/field_ops/pdfs/
demo_plan_final.pdf.

DATES: The issuance date of Solicitation
Number DE-PS07-03ID14504 will be on
or about April 25, 2003. An application
consists of the DOE Standard Form (SF)
424 form, SF 424A form, a technical
proposal, signed letters of commitment,
signed letters of intent, exhibits, and
other enclosures or attachments and
must have an IIPS transmission time
stamp not later than 3 p.m. Eastern
Daylight Time on Wednesday, June 11,
2003. Late applications will not be
considered.

ADDRESSES: Completed applications are
required to be submitted via the U. S.
Department of Energy Industry
Interactive Procurement System (IIPS) at
the following URL: http://e-
center.doe.gov.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Dahl, Contracting Officer at
dahlee@id.doe.gov, facsimile at (208)
526-5548, or by telephone at (208) 526—
7214.

SUPPLEMENTARY INFORMATION:
Approximately $250,000 of funding will
be available to divide between the
selected demonstration and
dissemination projects in fiscal year
2003. DOE anticipates making at least
two cooperative agreement awards each
with a duration of twenty-four (24)
months or less, with the future
possibility, based on available funding,
to select additional projects in fiscal
year 2004, or to extend successful (as
determined by DOE) demonstration
projects up to an additional 24 months
in order to demonstrate longer-term
durability and reliability.
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The solicitation is available in its full
text via the Internet at the following
address: http://e-center.doe.gov. The
statutory authority for this program is
the Federal Non-Nuclear Energy
Research and Development Act of 1974
(Pub. L. 93—-577). The Catalog of Federal
Domestic Assistance (CFDA) Number
for this program is 81.086, Conservation
Research and Development.

Issued in Idaho Falls on April 25, 2003.
R.]J. Hoyles,
Director, Procurement Services Division.
[FR Doc. 03—10883 Filed 5—-1-03; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Office of Science; Basic Energy
Sciences Advisory Committee

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Basic Energy Sciences
Advisory Committee (BESAC). Federal
Advisory Committee Act (Pub. L. 92—
463, 86 Stat. 770) requires that public
notice of these meetings be announced
in the Federal Register.

DATES: Wednesday, May 28, 2003, 8:30
a.m. to 4:30 p.m..

ADDRESSES: Sheraton National Hotel,
900 South Orme Street, Arlington, VA
22204.

FOR FURTHER INFORMATION CONTACT:
Sharon Long; Office of Basic Energy
Sciences; U. S. Department of Energy;
19901 Germantown Road; Germantown,
MD 20874-1290; Telephone: (301) 903—
5565

SUPPLEMENTARY INFORMATION:

Purpose of the Meeting: The purpose
of this meeting is to provide advice and
guidance with respect to the basic
energy sciences research program.

Tentative Agenda: Agenda will
include discussions of the following:

Wednesday, May 28, 2003

* Welcome and Introduction

* News from the Office of Science

* News from the Office of Basic
Energy Sciences

* Report of the Committee of Visitors’
Review for Materials Sciences and
Engineering

Public Participation: The meeting is
open to the public. If you would like to
file a written statement with the
Committee, you may do so either before
or after the meeting. If you would like
to make oral statements regarding any of
the items on the agenda, you should
contact Sharon Long at 301-903—6594
(fax) or sharon.long@science.doe.gov (e-

mail). You must make your request for
an oral statement at least 5 business
days prior to the meeting. Reasonable
provision will be made to include the
scheduled oral statements on the
agenda. The Chairperson of the
Committee will conduct the meeting to
facilitate the orderly conduct of
business. Public comment will follow
the 10-minute rule.

Minutes: The minutes of this meeting
will be available for public review and
copying within 30 days at the Freedom
of Information Public Reading Room;
1E-190, Forrestal Building; 1000
Independence Avenue, SW.,
Washington, DC 20585; between 9 a.m.
and 4 p.m., Monday through Friday,
except holidays.

Issued in Washington, DC, on April 28,
2003.

Rachel M. Samuel,

Deputy Advisory Committee , Management
Officer.

[FR Doc. 03—-10880 Filed 5—-1-03; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Idaho
National Engineering and
Environmental Laboratory

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Environmental
Management Site-Specific Advisory
Board (EM SSAB), Idaho National
Engineering and Environmental
Laboratory. The Federal Advisory
Committee Act (Pub. L. 92—463, 86 Stat.
770) requires that public notice of these
meetings be announced in the Federal
Register.

DATES: Tuesday, May 20, 2003, 8 a.m.—
6 p.m. Wednesday, May 21, 2003, 8
a.m.—5 p.m.

Public participation sessions will be
held on: Tuesday, May 20, 2003, 12:15—
12:30 p.m, 5:45—6 p.m. Wednesday, May
21, 2003, 11:45-12 noon, 4—4:15 p.m.

These times are subject to change as
the meeting progresses. Please check
with the meeting facilitator to confirm
these times.

ADDRESSES: Red Lion Hotel (formerly
the West Coast Hotel), 1555 Pocatello
Creek Road, Pocatello, Idaho 83201.
FOR FURTHER INFORMATION CONTACT: Ms.
Wendy Green Lowe, Idaho National
Engineering and Environmental
Laboratory (INEEL) Citizens’ Advisory
Board (CAB) Facilitator, Jason
Associates Corporation, 545 Shoup

Avenue, Suite 335B, Idaho Falls, ID
83402, Phone (208) 522—1662 or visit
the Board’s Internet home page at
http://www.ida.net/users/cab.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE and its regulators in the areas of
future use, cleanup levels, waste
disposition and cleanup priorities at the
INEEL.

Tentative Agenda Topics: (Agenda
topics may change up to the day of the
meeting. Please contact Jason Associates
for the most current agenda or visit the
CAB’s Internet site at http://
www.ida.net/users/cab/.)

Objectives include:

» Develop an Annual Work Plan for
the CAB

* Meet with the new site manager

» Develop consensus on a
Recommendation Addressing the
Proposed Plan for the V-Tanks

* Presentation on Emergency
planning at INEEL

» Presentation on the Annual
National Environmental Policy Act
Planning Summary for the INEEL

* Presentation on Current and
Potential Future Missions for Argonne
National Laboratory-West

» Presentation on Fiscal Year 2003
EM Budget at the INEEL

» Status Report on Transition in
INEEL mission to Nuclear Energy

 Status Report on Environmental
Management (EM) Program and the
implementation of the Performance
Management Plan (PMP) at the INEEL

—status of permit modification efforts
for the Waste Isolation Pilot Plant to
receive remote-handled transuranic
waste,

—lawsuit addressing the Waste
Incidental to Reprocessing
Determination

—INEEL Comprehensive Environmental
Response, Compensation, and
Liability Act Disposal Facility
 Status Report on Science and

Technology Strategies for the Water

Integration Project
* Status Report on Efforts under PMP

Strategic Objectives 4.4 (acceleration of

off-site shipments of transuranic waste)

and 4