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Presidential Documents

Title 3—

The President

Proclamation 7680 of May 21, 2003

National Maritime Day, 2003

By the President of the United States of America

A Proclamation

Today, as in the past, America depends on our maritime services to help
ensure our security, promote our prosperity, and advance the universal
hope of freedom. We honor the service and proud history of our merchant
mariners and also recognize their important contributions in strengthening
our economy.

For generations, merchant marines and commercial sailors have assisted
in the defense of our Nation. Most recently, more than 5,000 merchant
mariners supported Operations Enduring Freedom and Iraqi Freedom by
serving aboard 157 ships moving essential supplies to our troops. As they
continue to support our troops in the ongoing war on terror, their mission
continues to be dangerous and difficult, and remains vital to our efforts
to defend the peace.

We also remember the vital role the Merchant Marine has played in past
conflicts. More than 6,000 merchant mariners lost their lives during World
War 1II, and more than 700 U.S. merchant ships were lost. Even before
the United States declared war, merchant mariners were making perilous
runs to Europe with desperately needed supplies. President Franklin Roo-
sevelt, the first President to issue a proclamation honoring merchant mariners,
wrote of their role during wartime: “They have delivered the goods when
and where needed in every theater of operations and across every ocean
in the biggest, the most difficult and dangerous transportation job ever
undertaken.” We are grateful for the contributions and sacrifices of America’s
merchant mariners before and after World War II, in Korea, Vietnam, the
Persian Gulf, and around the world today.

In addition to their efforts to support our troops, merchant marines play
a vital role in moving the goods that we produce around the United States
and throughout the world. Their work provides jobs and economic benefits
to our country, and strengthens our economy. By operating as the eyes
and ears of America at sea, they also help protect our homeland.

In recognition of the importance of the U.S. Merchant Marine, the Congress,
by joint resolution approved on May 20, 1933, as amended, has designated
May 22 of each year as ‘“National Maritime Day,” and has authorized and
requested that the President issue an annual proclamation calling for its
appropriate observance.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, do hereby proclaim May 22, 2003, as National Maritime Day.
I call upon the people of the United States to celebrate this observance
and to display the flag of the United States at their homes and in their
communities. I also request that all ships sailing under the American flag
dress ship on that day.
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-first
day of May, in the year of our Lord two thousand three, and of the Independ-
ence of the United States of America the two hundred and twenty-seventh.

~ /

[FR Doc. 03-13278
Filed 5-23-03; 8:45 am]
Billing code 3195-01-P
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DEPARTMENT OF AGRICULTURE

Agricultural Research Service

7 CFR Part 500

National Arboretum

AGENCY: Agricultural Research Service;
Research, Education, and Economics;
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (USDA) is revising a
schedule of fees to be charged for
certain uses of the facilities, grounds,
and services at the United States
National Arboretum (USNA).

DATES: This rule is effective May 28,
2003.

ADDRESSES: Address all correspondence
to Thomas S. Elias, Director, U.S.
National Arboretum, Beltsville Area,
Agricultural Research Service, 3501
New York Avenue, NE., Washington, DC
20002.

FOR FURTHER INFORMATION CONTACT:
Thomas S. Elias, Director, National
Arboretum, Beltsville Area, ARS, 3501
New York Avenue, NE., Washington, DC
20002; (202) 245-4539.

SUPPLEMENTARY INFORMATION: This final
rule was published as a proposed rule
for comment on April 10, 2002 (67 FR
17301). No comments were received.
Accordingly, the proposed rule is
published as the final rule without
changes.

Classification

This final rule has been reviewed
under Executive Order 12866, and it has
been determined that it is not a
“significant regulatory action” rule
because it will not have an annual effect
on the economy of $100 million or more
or adversely and materially affect a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,

or Tribal governments or communities.
This final rule will not create any
serious inconsistencies or otherwise
interfere with actions taken or planned
by another agency. It will not materially
alter the budgetary impact of
entitlements, grants, user fees, or loan
programs, or the rights and obligations
of recipients thereof, and does not raise
novel legal or policy issues arising out
of legal mandates, the President’s
priorities, or principles set forth in
Executive Order 12866.

Regulatory Flexibility Act

The Department of Agriculture
certifies that this rule will not have a
significant impact on a substantial
number of small entities as defined in
the Regulatory Flexibility Act, Pub. L.
96—354, as amended (5 U.S.C. 601, et
seq.).

Paperwork Reduction Act

This rule does not alter the reporting
or recordkeeping requirements
contained in the proposed rule. Those
requirements have been previously
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act of 1995 and assigned
OMB control number 0518-0024 for the
use of facilities or the performance of
photography/cinematography at the
U.S. National Arboretum.

Background

Section 890(b) of the Federal
Agriculture Improvement and Reform
Act of 1996, Pub. L. 104-127 (1996 Act),
expands the authorities of the Secretary
of Agriculture to charge reasonable fees
for the use of USNA facilities and
grounds as well as enter into a
concession agreement for the provision
of food services on the grounds. These
new authorities include the ability to
charge fees for temporary use by
individuals or groups of USNA facilities
and grounds in furtherance of the
mission of the USNA. Also, authority is
provided to charge fees for the use of
USNA facilities and grounds for
commercial photography and
cinematography. All rules and
regulations noted in 7 CFR 500, subpart
A, Conduct on the U.S. National
Arboretum Property, will apply to
individuals or groups granted approval
to use the facilities and grounds.

Fee Schedule for Tours

The USNA operates a 48-passenger
tram (which accommodates 2
wheelchairs) to provide mobile tours
throughout the USNA grounds. This
rule changes the fee to be charged to all
riders as well as the amount to be
charged for pre-scheduled group tram
tours. Additionally, a fee will be
charged for providing tour guides for
pre-scheduled non-tram tours. Fee
amounts were determined after a survey
of similar services provided by other
Arboreta and Botanical Gardens and an
analysis of costs associated with the
program. Fees generated will be used to
offset costs or for the purposes of
promoting the mission of the USNA.

Fee Schedule for Use of Facilities and
Grounds

This rule modifies the fees for
temporary use by individuals or groups
of USNA facilities and grounds. The
fees are established based on actual
costs (i.e., electricity, heating, water,
maintenance, security, scheduling, etc.).
Facilities and grounds are available by
reservation at the discretion of the
USNA Director or designee and may be
available to individuals or groups in
furtherance of the mission of the USNA.
Agency initiatives may be granted first
priority. Reservation requests should be
made as far in advance of the need as
possible to ensure consideration.

Fee Schedule for Use of Facilities and
Grounds for Purposes of Photography or
Cinematography

This rule modifies the fee for the use
of the facility or grounds for the
purposes of commercial photography or
cinematography. The fees are
established based on comparable
opportunities provided by other
Arboreta and Botanical Gardens across
the nation. USNA facilities and grounds
are available for use for the purpose of
commercial photography or
cinematography at the discretion of the
USNA Director. Requests for use should
be made a minimum of two weeks in
advance of required date. The USNA
Director may waive fees, and the USNA
does not intend for photography or
cinematography relating to media
stories concerning the USNA and its
mission or for other noncommercial,
First Amendment activity.
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Payment Submission Requirements

Payment for use of the tram must be
made by cash or money order (in U.S.
funds) and is due at the time of ticket
purchase. Payment for pre-scheduled
tram tours should be made at least two
weeks in advance and must be made by
cash or check. Payment for pre-
scheduled, non-tram guided tours
should be made at least two weeks in
advance of tour date and must be made
by cash or check. Fee payments for use
of facilities or grounds or for
photography and cinematography must
be made in advance of requested date.
These payments must be made in the
form of a check or money order. Checks
and money orders must be made
payable, in U.S. funds, to the U.S.
National Arboretum. The USNA will
provide receipts to requesters for their
records or billing purposes. USNA is
pursuing opportunities to enter an
agreement to allow USNA visitors and
users to make payment in the form of a
credit card. If USNA enters into such an
agreement, USNA visitors and users
who are assessed user fees may pay
those fees with a credit card subject to
the terms and conditions of such
agreement.

Food Services

The USNA entered into a concession
agreement for the provision of food
services at the USNA facility. Snacks
and small food items are available for
visitors to purchase at established
commercial prices. Hours of operation
depend on volume of visitors. Box
lunches may be pre-arranged by the
requestor with the concessionaire for a
set fee.

List of Subjects in 7 CFR Part 500

Agricultural research, Federal
buildings and facilities, Government
property, National Arboretum.

» For the reasons set out in the preamble,
7 CFR part 500 is amended by revising
subpart B to read as set forth below:

PART 500—NATIONAL ARBORETUM

Subpart B—Fee Schedule for Certain Uses
of National Arboretum Facilities and
Grounds

Sec.

500.20 Scope.

500.21 Fee schedule for tours.

500.22 Fee schedule for use of facilities and
grounds.

500.23 Fee schedule for photography and
cinematography on grounds.

500.24 Payment of fees.

500.25 Food services.

Authority: 20 U.S.C. 196; secs. 2, 4, 62 Stat.

281; sec. 103, 63 Stat. 380; sec. 205(d), 63
Stat. 389.

Subpart B—Fee Schedule for Certain
Uses of National Arboretum Facilities
and Grounds.

§500.20 Scope.

The subpart sets forth schedules of
fees for temporary use by individuals or
groups of United States National
Arboretum (USNA) facilities and
grounds for any purpose that is
consistent with the mission of the
USNA. This part also sets forth
schedules of fees for the use of the
USNA for commercial photography and
cinematography. Fees generated will be
used to offset costs of services or for the
purposes of promoting the mission of
the USNA. All rules and regulations
noted in 7 CFR 500, subpart A—
Conduct on the U.S. National
Arboretum Property, will apply to
individuals or groups granted approval
to use the facilities and grounds for the
purposes specified in this subpart.

8§500.21 Fee schedule for tours.

The USNA provides tours of the
USNA grounds in a 48-passenger tram

(accommodating 2 wheelchairs) for a fee
as follows: $4.00 per adult; $3.00 per
senior citizen or Friend of the National
Arboretum; $2.00 per child through age
16. Pre-scheduled tram tours for groups
may be arranged for a set fee of $125.00.
Additionally, a professional tour guide
may be pre-arranged to provide a non-
tram tour for the fee of $50 per hour.
Promotional programs offering
discounted fees for these programs may
be instituted at the discretion of the
USNA.

§500.22 Fee schedule for use of facilities
and grounds.

The USNA will charge a fee for
temporary use by individuals or groups
of USNA facilities and grounds.
Facilities and grounds are available by
reservation at the discretion of the
USNA and may be available to
individuals or groups whose purpose is
consistent with the mission of the
USNA. Agency initiatives may be
granted first priority. Non profit
organizations that substantially support
the mission and purpose of the USNA
may be exempted from the requirements
of this part by the Director. Reservation
requests should be made as far in
advance of the need as possible to
ensure consideration. The following are
the fees for use of USNA buildings:
“Half Day”’ usage is defined as 4 hours
or less; “Whole Day” is defined as more
than 4 hours in a day. For outside
normal business hours, usage of such
buildings and facilities requires an
additional $40/hour for supervision/
security. Additionally, at the discretion
of the USNA, custodial fees may be
assessed in the amount of $25 per hour.

Per day charge
Area Includes—
Half day Whole day
Auditorium .........cooeeiiiiieiiees Basic audience-style set-up for 125 people or classroom set-up for 40-50 peo- N/A $250
ple. Includes microphonel/lectern, screen, 4-6' tables projection stand, (2) flip
charts (on paper) and (2) trash cans. Also includes the use of the Kitchen
space, Upstairs Conference Room, and Coat Room.
Extra tables are $10 each
Upstairs Conference Room ...... (Only if AUItOriUM IS NOL IN USE) ..eeiiuiiieiiiiie ettt $50 100
Includes use of telephone for local calls. Also includes the non-exclusive use of
the Kitchen space and Coat Room
LObBY ..o As is (With fUrnIture in PIACE) .......cocuiiiiiiiii i N/A 100
FUINItUIE TEMOVEA ... nnes | eenreeeesre e 150
Set up with tables and ChaIrS ..........cccuiiiiiiiiii e | creeeee e 100
Classroom ........cccccevceeniencnnenns Standard set-up With 40 ChAIrS .......cccoiiiiiiiiiii e 50 125
Includes microphone/lectern, screen, projection stand, (2) flip charts (no paper)
and trash can.
Classroom—Multiple ................. 5 SESSIONS OF IMOTE ....eiiiiiiieiitiee ettt ettt e et e e e stbe e e s sbee e e asbeeeabbeeeansbeeesanbeeesanneeasbnneeane 45 90
Yoshimura Center .................... For use from 10:00 a.m. to 3:30 p.m. weekends ONly ..........ccccvieriiiiiiiieeiiieee e, 50 125
Set up with tables and ChaIrS ..........cccoiiiiiiiii e 100 100
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Per day charge
Area Includes—
Half day Whole day
Grounds—1-300 people .......... NO PUBLIC INVITED Patio, Meadow, Triangle, NY Avenue, etc. Cost includes N/A 500
scheduling time, extra mowing, and site preparation. Guest organizations re-
sponsible for everything related to event, including portable toilets..
301-600 people .......ccceevvvennenns SAME @S @DOVE ..ottt N/A 750
Grounds ......cccocceeeeviniennieee e PUBLIC INVITED (i.e., show or sale) Cost includes scheduling time, extra mow- N/A 750
ing, and site preparation. Guest organization responsible for everything related
to event, including portable toilets.
Damages .......ccccevveeiiiiieeiineenne Damages to plants, grounds, facilities or equipment will be assessed on a value | ........ccccccevie | ceiieieciieenn.
based on replacement cost (including labor) plus 10% (administrative fee).

§500.23 Fee schedule for photography
and cinematography on grounds.

The USNA will charge a fee for the
use of the facility or grounds for the
purposes of commercial photography or
cinematography. Facilities and grounds
are available for use for commercial

photography or cinematography at the
discretion of the USNA Director.
Requests for use should be made a
minimum of two weeks in advance of
the required date. In addition to the fees
listed below, supervision/security costs
of $40.00 per hour will be assessed. The

USNA Director may waive fees for
photography or cinematography
conducted for the purpose of
disseminating information to the public
regarding the USNA and its mission, or
for the purpose of other noncommercial,
First Amendment activity.

Category and type

Notes

Per day charge

Half day Whole day

Still Photography:
Individual

Commercial and Wedding

Cinematography:
Set Preparation

Filming

Strike Set

Music Videos

Damages: All

For personal use only. Includes hand-held cam-

No Charge No Charge

eras, recorders, small non-commercial tripods.

Includes all photography which uses profes-
sional photographer and/or involves receiving
a fee for the use or production of the photog-
raphy. Note: This includes 5 people or less
with carry on (video) equipment. Includes
Wedding Party Photography.

Set up sets; no filming performed

Sliding scale based on number of people in cast
and crew and number of pieces of equipment.
45 people and 6 pieces of equipment =
$1,500. 200 people = $3,900. Note: 5 people
with carry on equipment = same as still pho-
tography.

Take down sets, remove equipment; no filming

No sound involved; smaller operation .................

Damages to plants, grounds, facilities or equip-
ment will be assessed on a value based on
replacement cost (Including labor) plus 10%
(administrative fee)..

Half Day = 4 hours or less.

Full Day = More than 4 hours.

$250 plus Super-
visor.

$500 plus Super-
visor

250 plus Super-
vision
1,200 to 3,900

250 plus Super-
vision.

1,000 plus Super-
vision.

§500.24 Payment of fees.

Payment for use of the USNA tram
must be made by cash or money order
(in U.S. funds) and is due at the time of
ticket purchase. Payment for pre-
scheduled tram tours or tour guides
should be made at least two weeks in
advance and must be made by cash or
check. Fee payments for use of facilities
or grounds (including security and
custodial fees) or for photography and
cinematography must be made in
advance of required date. These
payments must be made in the form of
a check or money order. Checks and

money orders must be made payable, in
U.S. funds, to the “U.S. National
Arboretum.” USNA will provide
receipts to requesters for their records or
billing purposes. OMB approved the
information collection requirements in
this regulation and assigned control
number 0518-0024.

§500.25 Food Services.

The USNA entered into a concession
agreement for the provision of food
services on the facility. Snacks and
small food items may be available for
visitors to purchase at established

commercial prices. Hours of operation
depend on volume of visitors. Box
lunches may be pre-arranged with the
concessionaire for a set fee.

Done at Washington, DC, this 2nd day of
May, 2003.
Caird E. Rexroad,

Acting Administrator, Agricultural Research
Service.

[FR Doc. 03—12857 Filed 5-23-03; 8:45 am)]
BILLING CODE 3410-03-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-377—-AD; Amendment
39-13151; AD 2003-10-06]

RIN 2120-AA64
Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747
series airplanes, that requires repetitive
inspections for cracking of the skin, bear
strap, and sill chord of the lower lobe
cargo door cutout, and repair, if
necessary. For certain airplanes, the AD
also provides an optional modification
of the lower lobe cargo door cutout,
which ends the pre-modification
repetitive inspections, but necessitates
new post-modification repetitive
inspections after a certain time. The
actions specified by this AD are
intended to find and fix cracking of the
skin, bear strap, and sill chord of the
lower lobe cargo door cutout, which
could lead to reduced structural
integrity of the lower lobe cargo door
cutout, and result in rapid
depressurization of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Effective July 1, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 1, 2003.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Rick
Kawaguchi, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6434; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)

that is applicable to certain Boeing
Model 747 series airplanes was
published as a supplemental notice of
proposed rulemaking (NPRM) in the
Federal Register on June 21, 2002 (67
FR 42207). That action proposed to
require repetitive inspections for
cracking of the skin, bear strap, and sill
chord of the lower lobe cargo door
cutout, and repair, if necessary. For
certain airplanes, the action also
proposed to provide an optional
modification of the lower lobe cargo
door cutout, which would end the pre-
modification repetitive inspections, but
would necessitate new post-
modification repetitive inspections after
a certain time. The action also proposed
to expand the optional modification of
the lower lobe cargo door cutout
specified in the NPRM and reduce the
compliance threshold for the existing
post-modification inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter concurs with the
proposed rule.

Request To Allow Modification/Repair
Per Structural Repair Manual (SRM)

Two commenters ask that
accomplishment of the modification/
repair required by the proposed AD per
SRM Chapter 53—30-03, Figure 62, or
Chapter 53-60-01, Figure 204, be
allowed as terminating action for the
repetitive inspections. The first
commenter states that, according to
information received from the
manufacturer, repair per SRM Chapter
53—-30-03, Figure 62, terminates the
repetitive inspections specified in
Boeing Service Bulletin 747-53A2448,
Revision 1, dated April 4, 2002
(referenced in the proposed rule as the
appropriate source of service
information for accomplishment of the
inspections). The commenter adds that
post-modification inspections are done
per the Repair Assessment Program
required by section 121.370 (‘“Repair
assessment for pressurized fuselages”)
of the Federal Aviation Regulations (14
CFR 121.370). The second commenter
states that, according to information
received from the manufacturer, the
repair doubler installation is
terminating action for the repetitive
inspections, and post-repair inspections
should be done per the inspection
program defined in the SRM.

The FAA partially agrees with the
commenters. We agree that repairs done
per Revision 1 of the referenced service

bulletin, and the post-repair inspections
defined in the applicable SRMs and
listed in the service bulletin, terminate
the repetitive inspections required by
paragraph (a) of the proposed AD for the
repaired area only. We have changed
paragraph (c) of the final rule (paragraph
(b) of the proposed rule) to specify such
terminating action. However, we have
determined that compliance with
section 121.370 of the Federal Aviation
Regulations (14 CFR 121.370) does not
meet the post-repair inspection
requirements specified in this AD. This
is because the repair assessment
guidelines approved for Model 747
series airplanes are applicable only for
normal skin surface structure, not for
underlying stringers, frames, supporting
structure and fuselage cutouts.
Therefore, the Repair Assessment
Program is not acceptable for doing the
post-repair inspections required by this
AD. No change to the final rule is
necessary in this regard.

Request To Change Paragraph (b) or (d)

One commenter states that it has
frequently found cracking in the area
specified in the proposed AD, and has
installed many repairs that were
approved by a Boeing Company
Designated Engineering Representative
(DER) who will presumably be granted
alternative method of compliance
(AMOC) approval authority by the
Manager of the Seattle Aircraft
Certification Office (ACO). Since so
many repairs have been installed, the
commenter asks that paragraph (b) or (d)
of the proposed AD be changed, or that
a new repair paragraph be added. This
would allow a repair previously
approved per data meeting the type
certification basis of the airplane
approved by a Boeing DER who has
been authorized by the Manager, Seattle
ACO, to make such findings, as an
acceptable repair method that meets the
requirements of the proposed AD. The
commenter adds that making this
change would prevent operators with
previously issued forms for approved
repairs from resubmitting the forms
with the AD number included.

We do not agree with the commenter.
Repairs previously approved by a
Boeing DER do require new approval as
an AMOC. AMOC delegation to a DER
requires findings of compliance that
include all the design considerations,
practices, and load cases used during
the certification process, even if those
defined in part 25 (“Airworthiness
Standards: Transport Category
Airplanes”) of the Federal Aviation
Regulations (14 CFR part 25) are
exceeded. A non-AMOC repair approval
may or may not include all of these
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considerations, and only complies with
part 25 of the Federal Aviation
Regulations (14 CFR part 25) as a
minimum. For this reason, paragraph (e)
of the final rule requires that repair
approval must specifically refer to this
AD. No change to the final rule is
necessary in this regard.

Request for Credit for Modification Per
Original Issue of Service Bulletin

One commenter states that paragraph
(c) of the proposed AD describes
optional modification and post-
modification inspections per Revision 1
of the referenced service bulletin;
however, the commenter notes that
operators may already have done the
modification of the area specified per
the original issue of that service
bulletin. The commenter adds that
information received from the
manufacturer suggests that airplanes
modified per the original issue should
have additional inspections and
modifications. The manufacturer
recommends (and the commenter
agrees) that these actions should be
done within 3,000 flight cycles or 18
months after the initial modification.

Although the commenter does not
specifically ask for a change to the
proposed AD, we infer that the
commenter wants credit for airplanes
previously modified per the original
issue of the service bulletin, and
confirmation that the additional actions
recommended by the manufacturer are
indeed required. We agree that any
operator that has done the modifications
per the original issue of the service
bulletin is required to do additional
inspections and modifications per
Revision 1 of the service bulletin. With
regard to actions accomplished per the
original issue of the service bulletin that
correspond to actions in Revision 1 of
the service bulletin, we already give
credit for actions accomplished before
the effective date of an AD by means of
the phrase “Compliance: Required as
indicated, unless accomplished
previously,” which appears in every
AD. Therefore, no change to the final
rule is necessary in this regard.

Request To Reference Existing AD and
Relation to New AD

One commenter states that the
proposed AD affects an area that is the
subject of AD 94-15-18, amendment
39-8989 (59 FR 41233, August 11,
1994), and Boeing 747 Supplemental
Structural Inspection Document (SSID)
D6-35022, and can affect Structurally
Significant Item (SSI) F-39E. The
commenter asks that any related
requirements between the new AD and
the existing AD be discussed. The

commenter adds that the effect of
repairs, modifications, and duplication
of inspections done per the existing AD
should be reviewed, and a
determination made of whether one set
of AD requirements meets the existing
AD requirements.

We have been informed by the
manufacturer that the Boeing 747 SSID
is being revised to remove the portions
of SSI F-39 inspections that are
required by this AD. This revision to the
Boeing 747 SSID may be approved as an
alternative method of compliance to AD
94-15-18, which would eliminate the
potential for duplication of inspections.
In addition, repairs and modifications
done per the existing AD will not be
affected by the requirements in this AD.
Therefore, no change to the final rule is
necessary in this regard.

Request To Withdraw Proposed AD

One commenter disagrees that the
cracking found in the upper corners of
the aft lower cargo door cutout
constitutes an unsafe condition that
warrants regulatory action. The
commenter states that the cracks
reported by Boeing in the referenced
service bulletin were small and did not
pose an imminent threat of rapid
depressurization. The commenter notes
that the robust structure of the lower
lobe cargo door cutout mitigates threats
from minor skin cracks. The commenter
adds that cracks found on the
commenter’s airplanes were found as a
result of routine maintenance
inspection, proving that existing
inspection and maintenance programs
will detect cracking in the subject areas
before an unsafe condition exists. The
commenter states that a minor revision
to the maintenance program would
ensure adequate crack detection,
without the need for additional
regulatory action.

We do not agree with the commenter.
Cracks over one inch in length have
been found in both the fuselage skin and
the adjacent bear strap. If cracks
propagate into the sill chord, rapid
decompression could occur. The door
hinge fairing also covers up the area of
cracking, making it unlikely that all
cracks will be detected by routine
maintenance inspections. No change to
the final rule is necessary in this regard.

Request To Change Cost Impact
Analysis

One commenter states that the FAA
estimate of approximately 3 work hours
to accomplish the proposed inspection
does not include the time required to
gain access and close-up. In the case of
this AD, some of the associated access
and close-up time, including removing

and re-installing fasteners and fittings,
is not incidental, and is only required
for this particular inspection procedure.
The commenter notes that those costs
should be included in the cost impact
analysis. The commenter adds that the
other costs, such as access and closeup
of seats, carpet, cargo handling
equipment, floor panels, and insulation
blankets, may be incidental during some
scheduled heavy maintenance
inspections, but would not be incidental
if done during a special maintenance
visit.

We do not agree to change the number
of estimated work hours for the
inspections. The number of work hours
necessary to accomplish the
inspections, specified as 3 in the cost
impact information, is consistent with
the service bulletin. This number
represents the time necessary to perform
only the inspections actually required
by this AD. We recognize that, in
accomplishing the requirements of any
AD, operators may incur additional
costs due to special circumstances when
scheduling maintenance visits.
However, because maintenance
schedules vary significantly from
operator to operator, the hours
necessary for access and closeup time,
including removing and re-installing
fasteners, are almost impossible to
calculate. Therefore, no change is made
to the final rule in this regard.

Requests To Change Compliance Time

One commenter asks that the
compliance time specified in paragraph
(a)(2) of the proposed AD be changed
from “For airplanes with 13,000 or more
total flight cycles as of the effective date
of this AD: Do the inspection within
1,000 flight cycles or 1 year after the
effective date of this AD, whichever is
first,” to “For airplanes with 13,000 or
more flight cycles as of the effective date
of this AD: Do the inspection within
1,000 flight cycles after the effective
date of this AD.” If a calendar-driven
timetable is used, to prevent
unnecessary special maintenance visits,
the commenter asks that paragraph
(a)(2) be changed to, “For airplanes with
13,000 or more flight cycles as of the
effective date of this AD: Do the
inspection within 1,000 flight cycles or
18 months after the effective date of this
AD, whichever occurs first.” The
commenter states that the subject
cracking is caused by fatigue, and such
cracking is attributed to cyclic loading,
not calendar time, so requiring a fatigue-
related inspection based on calendar
time is not justified. The commenter
adds that most 747 operators currently
use C-check inspection intervals of 18
months. Due to this fact, the commenter
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notes that the one-year initial inspection
interval specified in paragraph (a)(2)
would impose special inspection visits
on one-third of the fleet.

A second commenter also asks that
the compliance time specified in
paragraph (a)(2) of the proposed AD be
changed to “For airplanes with 13,000
or more flight cycles as of the effective
date of this AD: Do the inspection
within 1,300 flight cycles or 18 months
after the effective date of this AD,
whichever occurs first.” The commenter
adds that this compliance time supports
maintenance flow.

The same commenter asks that the
compliance time in paragraph (a)(1) of
the proposed AD be changed to “For
airplanes with less than 13,000 flight
cycles as of the effective date of this AD:
Do the inspection prior to the
accumulation of 13,000 flight cycles or
within 1,300 flight cycles after the
effective date of this AD, whichever
occurs later.” The commenter adds that
this compliance time results in
inspections and rework during
scheduled A-checks.

We do not agree with the commenters.
We have determined that a 1,000 flight
cycle grace period for airplanes having
more than 13,000 total flight cycles may
not provide for an adequate level of
safety for airplanes with low cycle
usage. While there is some technical
merit that a calendar-based compliance
time should not apply to a fatigue issue,
we have determined that the 1-year
compliance time will ensure that the
required inspections are completed in a
timely manner, in particular, on
airplanes that are well above the 13,000
total flight cycle threshold.

In developing an appropriate
compliance time for the actions required
by this AD, we considered not only
those safety issues, but the
manufacturer’s recommendations and
the practical aspect of accomplishing
the inspection within an interval
paralleling normal scheduled
maintenance for the majority of affected
operators. In light of the factors
described previously, we consider
“within 1,000 flight cycles or 1 year
after the effective date of this AD,
whichever occurs first,” to be an
appropriate compliance time wherein
safety will not be adversely affected. No
change to the final rule is necessary in
this regard.

Additional Change to Final Rule

Because the language in Note 3 of the
proposed AD is regulatory in nature,
that note has been redesignated as
paragraph (b) of this final rule.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 1,129
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
275 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 3 work hours per
airplane to accomplish the inspection,
and that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of this required inspection
on U.S. operators is estimated to be
$49,500, or $180 per airplane, per
inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close-up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy

of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness direc-
tive:

2003-10-06 Boeing: Amendment 39-13151.
Docket 2000-NM-377-AD.

Applicability: Model 747 series airplanes,
line numbers 1 through 1255 inclusive,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To find and fix cracking of the skin, bear
strap, and sill chord of the lower lobe cargo
door cutout, which could lead to reduced
structural integrity of the lower lobe cargo
door cutout, and result in rapid
depressurization of the airplane, accomplish
the following:

Repetitive Inspections

(a) Perform detailed and high frequency
eddy current (HFEC) inspections to find
cracking of the skin, bear strap, and sill chord
at the upper aft and forward corners of the
lower lobe cargo door cutout, per Boeing
Service Bulletin 747-53A2448, Revision 1,
dated April 4, 2002. Do the initial
inspections at the time shown in paragraph
(a)(1) or (a)(2) of this AD, as applicable, and
repeat the inspections at least every 3,000
flight cycles until paragraph (d) of this AD is
accomplished.
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Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) For airplanes with fewer than 13,000
total flight cycles as of the effective date of
this AD: Do the inspection prior to the
accumulation of 13,000 total flight cycles or
within 1,000 flight cycles after the effective
date of this AD, whichever is later.

(2) For airplanes with 13,000 or more total
flight cycles as of the effective date of this
AD: Do the inspection within 1,000 flight
cycles or 1 year after the effective date of this
AD, whichever is first.

Credit for Inspections Accomplished Per
Original Issue of Service Bulletin

(b) Inspections accomplished prior to the
effective date of this AD per Boeing Alert
Service Bulletin 747-53A2448, including
Appendix A, dated September 28, 2000, are
considered acceptable for compliance with
the applicable inspection(s) specified in
paragraph (a) of this AD.

Repair

(c) If any crack is found during any
inspection required by paragraph (a) of this
AD: Before the next flight, repair per Boeing
Service Bulletin 747-53A2448, Revision 1,
dated April 4, 2002, except as provided by
paragraph (e) of this AD. Repairs and post-
repair inspections done per Part 4 of the
service bulletin end the repetitive
inspections required by paragraph (a) of this
AD for the repaired area only.

Optional Modification and Post-Modification
Inspections

(d) If no crack is found during any
inspection required by paragraph (a) of this
AD, operators may accomplish paragraphs
(d)(1) and (d)(2) of this AD.

(1) Do an optional modification of the
lower lobe cargo door cutout (including
removing the hinge fairing and its fasteners,
oversizing fastener holes, and replacing
existing fasteners with new fasteners and the
grounding strap with a new strap) per Figure
4 or 7, as applicable, of Boeing Service
Bulletin 747-53A2448, Revision 1, dated
April 4, 2002, except as provided by
paragraph (e) of this AD. Such modification
ends the repetitive inspections required by
paragraph (a) of this AD.

(2) At the applicable compliance time and
repetitive inspection interval specified in
Figure 1 of Boeing Service Bulletin 747—
53A2448, Revision 1, dated April 4, 2002,
perform detailed and HFEC inspections to
find cracking of the skin at the upper aft and
forward corners of the lower lobe cargo door
cutout, per Figure 5 of the service bulletin.
If any crack is found, before the next flight,
repair per the service bulletin, except as
provided by paragraph (e) of this AD.

Repair and Modification: Exception

(e) Where Boeing Service Bulletin 747—
53A2448, Revision 1, dated April 4, 2002,
specifies to contact Boeing for repair or
modification information: Repair per a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA; or
per data meeting the type certification basis
of the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized by
the Manager, Seattle ACO, to make such
findings. For a repair method to be approved
as required by this paragraph, the approval
must specifically refer to this AD.

Alternative Methods of Compliance

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(h) Except as provided by paragraphs (b)
and (e) of this AD, the actions shall be done
in accordance with Boeing Service Bulletin
747-53A2448, Revision 1, dated April 4,
2002. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700, Washington,
DC.

Effective Date

(i) This amendment becomes effective on
July 1, 2003.

Issued in Renton, Washington, on May 16,
2003.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03—12840 Filed 5-23-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-231-AD; Amendment
39-13154; AD 2003-10-09]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400 and —400F Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747—
400 and —400F series airplanes, that
requires initial and, for certain
airplanes, repetitive inspections of the
rivets in the forward, top, and side
panels of the nose wheel well (NWW)
for discrepancies; and follow-on
inspections and corrective action, if
necessary. This amendment also
provides eventual terminating action for
the repetitive inspections. The actions
specified by this AD are intended to
find and fix discrepancies of the rivets
in the NWW panels, which could result
in failure of the rivets and consequent
reduced structural integrity of the
panels and rapid depressurization of the
airplane. This action is intended to
address the identified unsafe condition.
DATES: Effective July 1, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 1, 2003.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Rick
Kawaguchi, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 917-6434; fax (425) 917-6535.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747-400 and —400F series



28696

Federal Register/Vol. 68, No. 101/ Tuesday, May 27, 2003 /Rules and Regulations

airplanes was published in the Federal
Register on January 8, 2003 (68 FR
1017). That action proposed to require
initial and, for certain airplanes,
repetitive inspections of the rivets in the
forward, top, and side panels of the nose
wheel well (NWW) for discrepancies;
and follow-on inspections and
corrective action, if necessary. That
action also proposed to provide
eventual terminating action for the
repetitive inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received. One commenter
states that it does not own or operate the
equipment affected by the proposed AD,
and has no comments.

Request To Give Credit for Terminating
Action

One commenter asks that the
compliance time specified in paragraph
(c) of the proposed AD be changed from
“Within 2 years after the effective date
of this AD” to “No later than 2 years
after the date of this AD.” The
commenter states that this wording
would give credit to operators that have
previously performed the identical
terminating action at a time prior to the
eventual release of the final rule.

The FAA agrees that any operator that
has previously performed the
terminating action required by
paragraph (c) of the final rule does not
have to do that action again. We already
give credit for actions accomplished
before the effective date of an AD by
means of the phrase “Compliance:
Required as indicated, unless
accomplished previously,” which
appears in every AD. Therefore, no
change to the final rule is necessary in
this regard.

Explanation of Editorial Changes

We have changed the service bulletin
citation throughout this final rule to
exclude the Evaluation Form. The form
is intended to be completed by
operators and submitted to the
manufacturer to provide input on the
quality of the service bulletin; however,
this AD does not include such a
requirement.

We also have added a reference to the
service bulletin in paragraphs (a)(1) and
(c)(1) of this final rule for clarification.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the

adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 43 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 6
airplanes of U.S. registry will be affected
by this AD.

It will take approximately 4 work
hours per airplane to do the detailed
inspection, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of the detailed
inspection required by this AD on U.S.
operators is estimated to be $1,440, or
$240 per airplane, per inspection cycle.

It will take approximately 10 work
hours per airplane to do the indirect
conductivity eddy current inspection, at
an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the indirect conductivity eddy
current inspection required by this AD
on U.S. operators is estimated to be
$3,600, or $600 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory

Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness direc-
tive:

2003-10-09 Boeing: Amendment 39-13154.
Docket 2001-NM-231-AD.

Applicability: Model 747—400 and —400F
series airplanes, line numbers 1141 through
1183 inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To find and fix discrepancies of the rivets
in the nose wheel well (NWW) panels, which
could result in failure of the rivets and
consequent reduced structural integrity of the
panels and rapid depressurization of the
airplane, do the following:

Repetitive/Follow-on Inspections/Corrective
Action

(a) Within 6 months after the effective date
of this AD: Do a detailed inspection of the
forward, top, and side panels of the NWW for
missing rivet heads, between fuselage
stations 260 and 340 of the canted pressure
bulkhead, per Figure 2 of the Work
Instructions of Boeing Alert Service Bulletin
747-53A2472, including Appendix A,
excluding Evaluation Form, dated June 7,
2001.
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(1) If any missing rivet head is found,
before further flight, replace with a
permanent or time limited repair fastener per
the Work Instructions of the service bulletin,
and do the actions specified in paragraph (b)
of this AD.

(2) If no missing rivet head is found, before
further flight, do the actions required by
paragraph (c) of this AD, or repeat the
detailed inspection at least every 6 months
until paragraph (c) of this AD is done.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(b) If any missing rivet head is found
during any inspection required by paragraph
(a) of this AD: Within 30 days after doing the
detailed inspection, do an indirect
conductivity eddy current inspection for
discrepant rivets (incorrectly heat-treated)
per Figure 2 of the Work Instructions of
Boeing Alert Service Bulletin 747-53A2472,
including Appendix A, excluding Evaluation
Form, dated June 7, 2001. If any discrepant
rivet is found, before further flight, replace
with a permanent or time limited repair
fastener as required by paragraph (b)(1) or
(b)(2) of this AD, as applicable. If no
discrepant rivet is found, no further action is
required by this AD. Replace any time
limited repair fasteners with permanent
fasteners within 24 months after installation.

(1) If up to three adjacent discrepant rivets
are found: Before further flight, remove the
affected rivets and replace with permanent or
time limited repair fasteners per the Work
Instructions of the service bulletin.

(2) If four or more adjacent discrepant
rivets are found: Before further flight, remove
the affected rivets and do a high frequency
eddy current inspection of the web for
cracking around the intact fasteners at each
end of the line of missing rivets per the Work
Instructions of the service bulletin.

(i) If no web cracking is found, before
further flight, install permanent or time
limited repair fasteners per the Work
Instructions of the service bulletin.

(ii) If any web cracking is found, before
further flight, repair per a method approved
by the Manager, Seattle Aircraft Certification
Office (ACO), FAA; or per data meeting the
type certification basis of the airplane
approved by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved, the approval must specifically
reference this AD.

Terminating Action

(c) For airplanes on which no missing rivet
head is found during the inspection required
by paragraph (a) of this AD: Within 2 years
after the effective date of this AD, do an
indirect conductivity eddy current inspection
for discrepant rivets (incorrectly heat-treated)

of the NWW panels between fuselage stations
260 and 340 of the canted pressure bulkhead
per the Work Instructions of Boeing Alert
Service Bulletin 747-53A2472, including
Appendix A, excluding Evaluation Form,
dated June 7, 2001.

(1) If any discrepant rivet is found, before
further flight, replace with a permanent or
time limited repair fastener per the Work
Instructions of the service bulletin. Replace
any time limited repair fasteners with
permanent fasteners within 24 months after
installation.

(2) If no discrepant rivet is found, no
further action is required by this AD.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(f) Unless otherwise provided in this AD,
the actions shall be done in accordance with
Boeing Alert Service Bulletin 747-53A2472,
including Appendix A, excluding Evaluation
Form, dated June 7, 2001. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Boeing Commercial
Airplane Group, P.O. Box 3707, Seattle,
Washington 98124-2207. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., Suite
700, Washington, DC.

Effective Date

(g) This amendment becomes effective on
July 1, 2003.

Issued in Renton, Washington, on May 16,
2003.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03—12841 Filed 5—-23-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-142—-AD; Amendment
39-13157; AD 2003-10-12]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A330 and A340 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A330 and A340 series airplanes, that
requires, among other actions,
modifying the down drive brackets of
the left- and right-hand sides of the
inboard flap track 1 assembly and
installation of bigger bolts and washers,
and testing the torque value of the nuts.
The actions specified by this AD are
intended to prevent failure of the bolts
due to flexural loads caused by
transmission jam loading, which could
lead to a “flap-locked” condition,
causing reduced controllability of the
airplane. This action is intended to
address the identified unsafe condition.
DATES: Effective July 1, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 1, 2003.
ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM—-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A330 and A340 series airplanes
was published as a supplemental notice
of proposed rulemaking (NPRM) in the
Federal Register on January 3, 2003 (68
FR 302). That action proposed to
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require, among other actions, modifying
the down drive brackets of the left- and
right-hand inboard flap track 1
assembly, and testing the torque value
of the nuts.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the supplemental proposal or to the
FAA’s determination of cost to the
public.

Conclusion

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 9 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 13 work
hours per airplane to accomplish the
modifications and installations, and that
the average labor rate is $60 per work
hour. Based on these figures, the cost
impact of the AD on U.S. operators is
estimated to be $7,020, or $780 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and

that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory

TABLE 1.—APPLICABILITY

Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding

the following new airworthiness direc-

tive:

2003-10-12 Airbus: Amendment 39-13157.

Docket 2001-NM—-142—-AD.

Applicability: The airplanes specified in

Table 1 of this AD, certificated in any

category. Table 1 is as follows:

Model—

Which have received—

Excluding airplanes—

A330 series airplanes

production.

A340 series airplanes
production.

Airbus Modification 45326 in

Airbus Modification 45326 in

2002.

2002.

Modified in production per Airbus Modification 47619, or modified in service
per Airbus Service Bulletin A330-57-3067, Revision 03, dated August 7,

Modified in production per Airbus Modification 47619, or modified in service
per Airbus Service Bulletin A340-57-4075, Revision 02, dated August 7,

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or

repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the bolts due to
flexural loads caused by transmission jam
loading, which could lead to a “flap-locked”
condition, causing reduced controllability of
the airplane, accomplish the following:

Modification and Testing

(a) At the times specified in Table 2 of this
AD, modify the down drive brackets of the
left- and right-hand inboard flap track 1
assembly and test the torque value of the nuts
by accomplishing all actions specified in the
Accomplishment Instructions of Airbus
Service Bulletin A330-57—-3067, Revision 03,
dated August 7, 2002 (for Model A330 series
airplanes); or Airbus Service Bulletin A340-
57—4075, Revision 02, dated August 7, 2002
(for Model A340 series airplanes); as
applicable. Table 2 is as follows:
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TABLE 2.—COMPLIANCE TIME

Compliance time—

Action— For model—

On which—

(1) Within 36 months since date of manu-
facture of the airplane, or within 6
months from the effective date of this
AD, whichever occurs later.

(2) Within 700 flight hours from the effec-
tive date of this AD.

(i) Modify

(iiy Modify

(i) Test

(ii) Test

A330 series airplanes

A340 series airplanes

A330 series airplanes

A340 series airplanes

Airbus Service Bulletin A330-57-3067,
dated October 12, 2000; Revision 01,
dated April 10, 2001; or Revision 02,
dated February 2, 2002; has not been
done.

Airbus Service Bulletin A340-57-4075,
dated October 12, 2000; or Revision
01, dated April 10, 2001; has not
been done.

Airbus Service Bulletin A330-57-3067,
dated October 12, 2000; Revision 01,
dated April 10, 2001; has been done
using U.S. Customary Units.

Airbus Service Bulletin A340-57-4075,
dated October 12, 2000; or Revision
01, dated April 10, 2001; has been
done using U.S. Customary Units.

Parts Installation

(b) As of the effective date of this AD, no
person shall install, on any airplane, an
inboard flap track 1 assembly unless it has
been modified and its associated nuts have
been torqued in accordance with this AD.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with Airbus Service Bulletin A330-57-3067,
Revision 03, dated August 7, 2002; or Airbus
Service Bulletin A340-57—4075, Revision 02,
dated August 7, 2002; as applicable. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Airbus
Industrie, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., Suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in French airworthiness directives 2002—

368(B) and 2002—-369(B), both dated August
7, 2002.

Effective Date

(f) This amendment becomes effective on
July 1, 2003.

Issued in Renton, Washington, on May 16,
2003.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03—-12842 Filed 5-23-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-245—-AD; Amendment
39-13153; AD 2003-10-08]

RIN 2120-AA64
Airworthiness Directives; McDonnell
Douglas Model 717-200 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model 717-200 airplanes, that
requires modification of the longeron-to-
frame installation of the upper center
fuselage. This action is necessary to
prevent fatigue cracking of the
longerons of the upper center fuselage,
which could result in reduced structural
integrity of the fuselage. This action is
intended to address the identified
unsafe condition.
DATES: Effective July 1, 2003.

The incorporation by reference of
certain publications listed in the

regulations is approved by the Director
of the Federal Register as of July 1, 2003.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Aircraft
Group, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800-0024). This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
Suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Maureen Moreland, Aerospace
Engineer, Airframe Branch, ANM-120L,
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5238; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model 717-200 airplanes was
published in the Federal Register on
February 24, 2003 (68 FR 8558). That
action proposed to require modification
of the longeron-to-frame installation of
the upper center fuselage. This action is
necessary to prevent fatigue cracking of
the longerons of the upper center
fuselage, which could result in reduced
structural integrity of the fuselage.

Opportunity for Comment

Interested persons have been afforded
an opportunity to participate in the



28700

Federal Register/Vol. 68, No. 101/ Tuesday, May 27, 2003 /Rules and Regulations

making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Changes to 14 CFR Part 39/Effect on the
AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. However, for clarity and
consistency in this final rule, we have
retained the language of the NPRM
regarding that material.

Cost Impact

There are approximately 56 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 38
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 108 work hours per
airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. The cost is
minimal for required parts. Based on
these figures, the cost impact of the AD
on U.S. operators is estimated to be
$246,240, or $6,480.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under

Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness direc-
tive:

2003-10-08 McDonnell Douglas:
Amendment 39-13153. Docket 2001—
NM-245-AD.

Applicability: Model 717-200 airplanes,
manufacturer’s fuselage numbers 5001
through 5056 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking of the
longerons of the upper center fuselage, which
could result in reduced structural integrity of
the fuselage, accomplish the following:

(a) Before the accumulation of 30,000 total
flight cycles, or within 10 years after the
effective date of this AD, whichever is first:

Modify the longeron-to-frame installation of
the upper center fuselage between stations
Y=655.000 and Y=813.000, at longerons L-5L
to L-5R (includes fabrication of the angles
and installation of support angles and
doublers), per Boeing Service Bulletin 717—
53-0001, dated March 20, 2001, excluding
Evaluation Form.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

Special Flight Permit

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) The actions shall be done in accordance
with Boeing Service Bulletin 717-53-0001,
dated March 20, 2001, excluding Evaluation
Form. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Aircraft Group,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California 90846,
Attention: Data and Service Management,
Dept. C1-L5A (D800-0024). Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700, Washington,
DC.

Effective Date

(e) This amendment becomes effective on
July 1, 2003.

Issued in Renton, Washington, on May 16,
2003.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03—12839 Filed 5-23-03; 8:45 am|]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-309-AD; Amendment
39-13155; AD 2003-10-10]

RIN 2120-AA64
Airworthiness Directives; McDonnell
Douglas Model 717-200 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model 717-200 airplanes, that
requires modification of certain
attachment holes in the rear spar of the
left and right wings. This action is
necessary to prevent fatigue cracking of
the rear spar of the wings, which could
result in reduced structural integrity of
the airplane. This action is intended to
address the identified unsafe condition.
DATES: Effective July 1, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 1, 2003.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Aircraft
Group, Long Beach Division, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and
Service Management, Dept. C1-L5A
(D800-0024). This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; at the FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Maureen Moreland, Aerospace
Engineer, Airframe Branch, ANM-120L,
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—-4137;
telephone (562) 627-5238; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model 717-200 airplanes was
published in the Federal Register on
February 24, 2003 (68 FR 8564). That
action proposed to require modification

of certain attachment holes in the rear
spar of the left and right wings.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Changes to 14 CFR Part 39/Effect on the
AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. However, for clarity and
consistency in this final rule, we have
retained the language of the NPRM
regarding that material.

Cost Impact

There are approximately 57 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 39
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 5 work hours per
airplane to accomplish the required
modification, and that the average labor
rate is $60 per work hour. Required
parts will cost approximately $955 per
airplane. Based on these figures, the cost
impact of this AD on U.S. operators is
estimated to be $48,945, or $1,255 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions. The
manufacturer may cover the cost of
replacement parts associated with this
AD, subject to warranty conditions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between

the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding
the following new airworthiness direc-
tive:

2003-10-10 McDonnell Douglas:
Amendment 39-13155. Docket 2001—
NM-309-AD.

Applicability: Model 717-200 airplanes,
manufacturer’s fuselage numbers 5002
through 5058 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
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been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking of the rear spar
of the wings, which could result in reduced
structural integrity of the airplane,
accomplish the following:

Modification

(a) Before the accumulation of 30,000 total
flight cycles or within 10 years after the
effective date of this AD, whichever is first:
Modify the attachment holes in the rear spar
of the left and right wings (includes cold
working 9 uncoined attachment holes and
replacing 22 bolts with Hi-Lok fasteners), per
Boeing Service Bulletin 717-57-0001,
Revision 01, excluding Evaluation Form,
dated January 6, 2003.

Alternative Methods of Compliance

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

Special Flight Permit

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(d) The actions shall be done in accordance
with Boeing Service Bulletin 717-57-0001,
Revision 01, excluding Evaluation Form,
dated January 6, 2003. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Boeing Commercial Aircraft
Group, Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California 90846,
Attention: Data and Service Management,
Dept. C1-L5A (D800-0024). Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3960 Paramount
Boulevard, Lakewood, California; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700, Washington,
DC.

Effective Date

(e) This amendment becomes effective on
July 1, 2003.

Issued in Renton, Washington, on May 16,
2003.

Vi L. Lipski,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 03-12838 Filed 5—-23—-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-335-AD; Amendment
39-13158; AD 2003-10-13]

RIN 2120-AA64
Airworthiness Directives; Raytheon

Model Beech 400A and 400T Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Raytheon Model
Beech 400A and 400T series airplanes,
that requires replacement of the low-
pressure oxygen tubing located in the
forward fuselage (nose avionics bay),
lower forward flight deck, and lower
forward cabin areas, as applicable, with
new low-pressure oxygen tubing. This
action is necessary to prevent leakage of
oxygen from scored low-pressure
oxygen tubing, which could result in
lack of available oxygen for the
flightcrew, or possible explosion or fire.
This action is intended to address the
identified unsafe condition.
DATES: Effective July 1, 2003.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director

of the Federal Register as of July 1, 2003.

ADDRESSES: The service information
referenced in this AD may be obtained
from Raytheon Aircraft Company,
Department 62, P.O. Box 85, Wichita,
Kansas 67201-0085. This information
may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Wichita Aircraft Certification Office,
1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
David Ostrodka, Aerospace Engineer,
Airframe and Services Branch, ACE—
118W, FAA, Wichita Aircraft

Certification Office, 1801 Airport Road,
Room 100, Mid-Continent Airport,
Wichita, Kansas 67209; telephone (316)
946—4129; fax (316) 946—-4107.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Raytheon
Model Beech 400A and 400T series
airplanes was published in the Federal
Register on February 24, 2003 (68 FR
8563). That action proposed to require
replacement of the low-pressure oxygen
tubing located in the forward fuselage
(nose avionics bay), lower forward flight
deck, and lower forward cabin areas, as
applicable, with new low-pressure
oxygen tubing.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Changes to 14 CFR Part 39/Effect on the
AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA'’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. However, for clarity and
consistency in this final rule, we have
retained the language of the notice of
proposed rulemaking (NPRM) regarding
that material.

Cost Impact

There are approximately 34 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 27
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 25 work hours per
airplane to accomplish the required
replacement, and that the average labor
rate is $60 per work hour. Required
parts will cost approximately $1,052 per
airplane. Based on these figures, the cost
impact of the AD on U.S. operators is
estimated to be $68,904, or $2,552 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
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were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

= 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by adding

the following new airworthiness direc-

tive:

2003-10-13 Raytheon Aircraft Company
(Formerly Beech): Amendment 39—
13158. Docket 2001-NM-335—-AD.

Applicability: Model Beech 400A series
airplanes, serial numbers RK-232 through

RK-265 inclusive; and Model Beech 400T

series airplane having serial number TX-10;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent leakage of oxygen from scored
low-pressure oxygen tubing, which could
result in lack of available oxygen for the
flightcrew, possible explosion, or fire,
accomplish the following:

Replacement of Oxygen Tubing

(a) For Model 400A series airplanes:
Within 200 flight hours or 1 year from the
effective date of this AD, whichever occurs
first, replace the low-pressure oxygen tubing
located in the forward fuselage (nose avionics
bay), lower forward flight deck, and lower
forward cabin areas, as applicable, with new
low-pressure oxygen tubing, per Part I of the
Accomplishment Instructions specified in
Raytheon Service Bulletin SB 35-3406, dated
March 2001.

(b) For Model 400T series airplanes:
Within 200 flight hours or 1 year from the
effective date of this AD, whichever occurs
first, replace the low-pressure oxygen tubing
located in the forward fuselage (nose avionics
bay), lower forward flight deck, and lower
forward cabin areas, as applicable, with new
low-pressure oxygen tubing, per Part II of the
Accomplishment Instructions specified in
Raytheon Service Bulletin SB 35-3406, dated
March 2001.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Wichita
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Wichita ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) The actions shall be done in accordance
with Raytheon Service Bulletin SB 35-3406,
dated March 2001. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Raytheon Aircraft Company,
Department 62, P.O. Box 85, Wichita, Kansas
67201-0085. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the FAA, Wichita Aircraft Certification
Office, 1801 Airport Road, Room 100, Mid-
Continent Airport, Wichita, Kansas; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700, Washington,
DC.

Effective Date

(f) This amendment becomes effective on
July 1, 2003.

Issued in Renton, Washington, on May 16,
2003.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03—12843 Filed 5-23-03; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-10-AD; Amendment
39-13156; AD 2003-10-11]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 767—200 and —300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 767—
200 and —300 series airplanes, that
currently requires repetitive inspections
to find discrepancies of the barrel nuts
that attach the vertical fin to body
section 48, and follow-on actions. For
certain airplanes, the existing AD
requires replacement of certain bolts
with new bolts. The existing AD also
provides for optional terminating
actions for the repetitive inspections.
This amendment reduces the
compliance time for the inspections;
changes the torque specification; and
mandates eventual replacement of all
H-11 steel alloy barrel nuts and bolts
with Inconel nuts and bolts, which ends
the repetitive inspections. The actions
specified by this AD are intended to
find and fix corroded, cracked, or
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broken barrel nuts that attach the
vertical fin to body section 48, which
could result in reduced structural
integrity of the vertical fin attachment
joint, loss of the vertical fin, and
consequent loss of controllability of the
airplane. This action is intended to
address the identified unsafe condition.
DATES: Effective July 1, 2003.

The incorporation by reference of
Boeing Service Bulletin 767-53A0085,
Revision 2, dated May 2, 2002; and
Boeing Service Bulletin 767-53A0085,
Revision 3, dated November 21, 2002; as
listed in the regulations; is approved by
the Director of the Federal Register as of
July 1, 2003.

The incorporation by reference of
Boeing Service Bulletin 767-53—0085,
dated May 14, 1998; and Boeing Alert
Service Bulletin 767-53A0085, Revision
1, dated July 1, 1999; as listed in the
regulations; was approved previously by
the Director of the Federal Register as of
October 9, 2001 (66 FR 48538,
September 21, 2001).

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Suzanne Masterson, Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6441; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 2001-19-04,
amendment 39-12444 (66 FR 48538,
September 21, 2001), which is
applicable to certain Boeing Model 767—
200 and —-300 series airplanes, was
published in the Federal Register on
August 16, 2002 (67 FR 53529). The
action proposed to continue to require
repetitive inspections to find
discrepancies of the barrel nuts that
attach the vertical fin to body section
48, and follow-on actions. For certain
airplanes, the action proposed to
continue to require replacement of
certain bolts with new bolts. The action
also proposed to continue to provide for
optional terminating actions for the
repetitive inspections. The new action
proposed to reduce the compliance time
for the inspections; change the torque

specification; and mandate eventual
replacement of all H-11 steel alloy
barrel nuts and bolts with Inconel nuts
and bolts, which would end the
repetitive inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Reference Revision 3 of the
Service Bulletin

One commenter, the manufacturer,
states that it is in the process of issuing
Boeing Service Bulletin 767-53A0085,
Revision 3 (Boeing Service Bulletin
767-53A0085, Revision 2, dated May 2,
2002, was referenced in the proposed
AD as the source of service information
for accomplishment of certain actions).
The commenter would like the FAA to
review Revision 3 and add it to the
proposed AD. The commenter states
that the changes in Revision 3 will
correct the compliance statement
specified in Revision 2 to align it with
the proposed AD, and will also update
the tooling information specified in
Revision 2.

The FAA has reviewed and approved
Boeing Service Bulletin 767-53A0085,
Revision 3, dated November 21, 2002.
We find that the changes incorporated
in Revision 3 of the service bulletin are
not substantive, meaning that airplanes
modified per Boeing Service Bulletin
767—-53—0085, dated May 14, 1998;
Revision 1, dated July 1, 1999; or
Revision 2, dated May 2, 2002; are not
subject to any additional work under
Revision 3 of the service bulletin.
Revision 3 specifies a minor change to
the compliance time recommended in
Revision 2, but we have already
extended the compliance time in this
final rule, in order to avoid undue
hardship on operators, per a comment
we received (see discussion below). We
have added Revision 3 of the service
bulletin to this final rule as another
source of service information for the
accomplishment of certain actions.

Request To Add Credit Note for
Terminating Action

Several commenters ask that a credit
note be added for previous
accomplishment of the replacements
required by paragraph (e) of the
proposed AD per Boeing Service
Bulletin 767-53-0085, dated May 14,
1998; or Boeing Alert Service Bulletin
767-53A0085, Revision 1, dated July 1,
1999. One commenter would like credit
to be given regardless of the revision
level of the service bulletin, or any other

approved maintenance procedures used
to do the replacements, including the
use of the production drawing. One
commenter asks that credit be given for
the replacements (terminating action)
required by paragraph (e) of the
proposed AD that were done before the
required inspections and before the
effective date of the AD.

We partially agree with the
commenters’ requests, as follows.

We agree that there are no significant
changes among Boeing Service Bulletin
767-53-0085, dated May 14, 1998;
Boeing Alert Service Bulletin 767—
53A0085, Revision 1, dated July 1, 1999;
and Boeing Service Bulletin 767—
53A0085, Revision 2, dated May 2,
2002; for the bolt and barrel nut
installation method. Therefore, we have
added the original issue and Revision 1
of the service bulletin as additional
sources of service information for
accomplishment of the terminating
action required by paragraph (f) of this
final rule (paragraph (e) of the proposed
AD). In addition, credit is given as
allowed by the phrase, “unless
accomplished previously,” and if the
terminating action has already been
accomplished per any of the service
bulletin revisions specified in the final
rule, this AD does not require that it be
repeated.

We do not agree to give credit
regardless of the revision level of the
service bulletin, or any approved
procedures including the production
drawing because they are not FAA-
approved. To use the phrase, “or later
FAA-approved revisions,” in an AD
when referring to the service document,
violates Office of the Federal Register
(OFR) regulations regarding approval of
materials “incorporated by reference” in
rules. In general terms, these OFR
regulations require that either the
service document contents be published
as part of the actual AD language; or the
service document be submitted for
approval by the OFR as “referenced”
material, in which case it may be only
referred to in the text of an AD. The AD
may refer only to the service document
that was submitted and approved by the
OFR for “incorporation by reference.” In
order for operators to use later revisions
of the referenced document (issued after
the publication of the AD), either the
AD must be revised to reference the
specific later revisions, or operators
must request the approval of the use of
them as an alternative method of
compliance with this AD under the
provisions of paragraph (h)(1) of this
final rule.
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Requests To Change Paragraph (d)

Two commenters ask that paragraph
(d) of the proposed AD be changed to
specify that the new inspections are not
required at the fastener locations where
the H-11 steel bolts and nuts have been
replaced with Inconel bolts and nuts.

We agree with the commenters. We
have changed paragraph (d) of this final
rule, for clarification, to specify
inspection of only the locations having
“H—11 steel alloy bolts and nuts.”

Two commenters ask that paragraph
(d) of the proposed AD be changed for
clarification. One commenter states that
paragraph (d) specifies doing internal
and external inspections and a torque
check within 18 months after doing the
initial inspections required by
paragraph (a) of the existing AD, or
within 90 days after the effective date of
the AD. The commenter notes that it
already performed the inspections
required by paragraph (a) on two of its
airplanes per Boeing Alert Service
Bulletin 767-53A0085, Revision 1,
dated July 1, 1999, and adds that the
repeat inspections were done in the first
half of 2002. The commenter asks that
paragraph (d) be changed to specify,
“Within 18 months after the doing
initial or the last repeated inspections
required by paragraphs (a) and (b)

* * * Another commenter asks that
“until paragraph (e) of this AD is done,”
be added at the end of the compliance
time specified in paragraph (d) of the
proposed AD.

We agree with the commenters to
some extent. We have extended the
compliance time specified in paragraph
(d) of this final rule, per another
comment (discussed below), to specify,
“Within 36 months after the last
inspections done per paragraphs (a) and
(b) of this AD * * *.”” However,
paragraph (d) of this final rule already
specifies that the inspections are
repeated until accomplishment of
paragraph (f) of the AD, so no change is
necessary in this regard.

Request To Change Compliance Time

One commenter asks that the
compliance time specified in paragraph
(d) of the proposed AD be changed to,
“Within 36 months after the initial
inspections required by paragraph (a) of
this AD or by June 2003, whichever is
later.” The commenter states that the
current compliance wording in
paragraph (d) would result in inspecting
its 28 airplanes within 90 days, which
would require taking those airplanes
out-of-service to do the inspections. The
commenter adds that the inspections
could be done on an overnight visit, but
any findings would require replacement

of the barrel nut/bolt. The commenter
notes that replacement at a field station
is not practical due to the tooling
involved and the need to ensure the
safety of personnel, as there have been
reports of injuries while removing/
replacing barrel nuts using tooling other
than a torque multiplier.

We partially agree with the
commenter. We do not agree to use a
calendar date in the AD because the
compliance time in this case is a
function of fleet utilization, which is
unrelated to calendar dates. However,
we do agree to change the compliance
time required by paragraph (d) of the
final rule somewhat to avoid undue
hardship on operators. Increasing the
compliance time to, “Within 36 months
after the last inspections done per
paragraphs (a) and (b) of this AD, or
within 180 days after the effective date
of this AD, whichever is later,” will
provide an acceptable level of safety.
Paragraph (d) of this final rule has been
changed accordingly.

Another commenter asks that the
compliance time specified in paragraph
(d) of the proposed AD be changed to
“Within 18 months after the last
inspection done per maintenance
planning document (MPD) Items 5380—
311-02I and 5380-312-02I. The
commenter states that paragraph (d)
should clearly identify airplanes that
would require the 90-day compliance
time, and adds that, under the new
requirements, it appears that the
airplanes on which the MPD inspections
specified in paragraph (a) of the
proposed AD were done would require
that the inspections specified in
paragraph (d) be done within 90 days.

We do not agree with the commenter.
We have determined that the MPD
inspections were inadequate and did
not detect corroded barrel nuts and
bolts. Operators have reported finding
cracked bolts that passed the 2,000-inch
pound torque check specified in MPD
Items 5380—311-02I and 5380-312-021.
The MPD inspections are inadequate
because they do not include a visual
inspection of the barrel nut holes for
sealant damage or signs of corrosion.
Therefore, the compliance time cannot
be changed to include inspections done
per the MPD; however, the compliance
time in paragraph (d) of this final rule
has been changed somewhat for
clarification, per another comment
discussed previously.

Request To Change Cost Impact Section

One commenter asks that the Cost
Impact section of the proposed AD be
changed. The commenter states that the
hours required to do the actions, as
specified in the referenced service

bulletin, should be changed to show a
more accurate cost impact. The
commenter also states that the hours
required for inspections and torque
checks, and for the replacement of the
16 vertical stabilizer attachment nuts
and bolts, as listed in the referenced
service bulletin, are not sufficient. The
commenter adds that an experienced
crew with adequate tooling would
require 24 work hours to do the
replacement, and estimates the total
work hours for replacement to be
approximately 72 work hours. The
commenter also adds that the rental cost
of tooling would be $12,051 per day.
The commenter states that the proposed
AD should be changed to reflect the
significant cost of the tooling required to
do the replacement.

We do not agree with the commenter.
The cost impact information describes
only the costs of the specific actions
required by this AD. The number of
work hours necessary to accomplish the
actions, specified in the cost impact
information, was provided by the
manufacturer based on the best data
available to date. This number
represents the time necessary to perform
only the actions actually required by
this AD. We recognize that, in
accomplishing the requirements of any
AD, operators may incur ‘“‘incidental”
costs in addition to the “direct” costs.
The cost analysis in AD rulemaking
actions, however, typically does not
include incidental costs, such as tooling
costs, the time required to gain access
and close up, planning time, or time
necessitated by other administrative
actions. Because incidental costs may
vary significantly from operator to
operator, they are almost impossible to
calculate. No change to the final rule is
necessary in this regard.

Additional Changes to Final Rule

We have removed the reference to
replacement of ““all 16’ H-11 steel bolts
specified in paragraph (f) of this final
rule (paragraph (e) of the proposed AD),
as some of the replacements may have
been made before the effective date of
this final rule. Paragraph (f) now
specifies replacement of “all” H-11
steel bolts.

There is a typographical error in the
reference to the Maintenance Planning
Document (MPD) Item numbers
specified in paragraphs (a)(1) and (a)(2)
of AD 2001-19-04 and restated in the
proposed AD. MPD Items 5380-311-021
and 5380-312-021, as specified in both
paragraphs, should be referenced as
MPD Items 5380-311-021 and 5380—
312-02I. Paragraphs (a)(1) and (a)(2) of
this final rule have been changed
accordingly.
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Paragraph (g)(2) of the proposed AD
(paragraph (h)(2) of this final rule)
should have included a reference to
paragraphs (a) and (b) in the approval of
previously granted alternative methods
of compliance with AD 2001-19-04,
amendment 39—12444. Paragraph (h)(2)
of this final rule has been changed
accordingly.

Because the language in Note 3 of the
proposed AD is regulatory in nature,
that note has been redesignated as
paragraph (e) of this final rule, and
subsequent paragraphs have been
reordered accordingly.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 549
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
221 airplanes of U.S. registry will be
affected by this AD.

The actions that are currently
required by AD 2001-19-04 take
approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
currently required actions is estimated
to be $120 per airplane.

The inspections that are required in
this AD action take approximately 1
work hour per airplane to accomplish,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the inspections on U.S.
operators is estimated to be $13,260, or
$60 per airplane.

The replacement that is required in
this AD action takes approximately 8
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts will cost
approximately $6,528 per airplane.
Based on these figures, the cost impact
of the replacement on U.S. operators is
estimated to be $1,548,768, or $7,008
per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time

necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

= 2. Section 39.13 is amended by
removing amendment 39-12444 (66 FR
48538, September 21, 2001), and by
adding a new airworthiness directive
(AD), amendment 39-13156, to read as
follows:

2003-10-11 Boeing: Amendment 39-13156.
Docket 2002-NM-10-AD. Supersedes
AD 2001-19-04, Amendment 39-12444.
Applicability: Model 767-200 and —300
series airplanes, line numbers 1 through 574
inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (h)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To find and fix corroded, cracked, or
broken barrel nuts that attach the vertical fin
to body section 48, which could result in
reduced structural integrity of the vertical fin
attachment joint, loss of the vertical fin, and
consequent loss of controllability of the
airplane; accomplish the following:

Restatement of Requirements of AD 2001-
19-04

Internal/External Detailed Inspections

(a) Do internal and external detailed
inspections of the barrel nuts at the 16
locations that attach the vertical fin to body
section 48 to find discrepancies (i.e., cracked
or damaged sealant, signs of corrosion
damage, cracked or broken barrel nuts). Do
the inspections at the times specified in
paragraphs (a)(1) and (a)(2) of this AD, as
applicable; per Part 1 of the Accomplishment
Instructions of Boeing Service Bulletin 767—
53—0085, dated May 14, 1998; Boeing Alert
Service Bulletin 767-53A0085, Revision 1,
dated July 1, 1999; or Boeing Service Bulletin
767-53A0085, Revision 2, dated May 2, 2002.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) For airplanes on which the inspections
specified in paragraph (a) of this AD have
been done within the last 3 years per Boeing
767 Maintenance Planning Document (MPD)
D622T001, Items 5380—311-02I and 5380—
312-02I: Do the inspections at the later of the
times specified in paragraphs (a)(1)(i) and
(a)(1)(ii) of this AD.

(i) Within 3 years or 6,000 flight cycles
after doing the most recent inspection per the
MPD, whichever comes first.

(ii) Within 45 days after October 9, 2001
(the effective date AD 2001-19-04,
amendment 39—-12444).

(2) For airplanes on which the inspections
specified in paragraph (a) of this AD have not
been done within the last 3 years per Boeing
767 MPD D622T001, Items 5380-311-02I and
5380—312-02I: Do the inspections within 45
days after October 9, 2001.
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Follow-On Actions

(b) If no discrepancy is found during any
inspection specified in paragraph (a) of this
AD: Before further flight, do a torque check
of each of the 16 bolts in the barrel nuts that
attach the vertical fin to body section 48 to
determine if any bolt turns, per Part 2 of the
Accomplishment Instructions of Boeing
Service Bulletin 767-53—-0085, dated May 14,
1998; Boeing Alert Service Bulletin 767—
53A0085, Revision 1, dated July 1, 1999; or
Boeing Service Bulletin 767-53A0085,
Revision 2, dated May 2, 2002.

(1) If no bolt turns: Repeat the inspections
required by paragraph (a) of this AD (and
applicable follow-on actions) every 3 years or
6,000 flight cycles, whichever comes first;
until paragraphs (d) and (e) of this AD are
done.

(2) If any bolt turns: Before further flight,
do the actions specified in paragraphs
(b)(2)() and (b)(2)(ii) of this AD, as
applicable. Then repeat the inspections
required by paragraph (a) of this AD (and
applicable follow-on actions) every 3 years or
6,000 flight cycles, whichever comes first;
until paragraphs (d) and (e) of this AD are
done.

(i) For all airplanes: Replace the barrel nut
at that bolt with a new, Inconel barrel nut per
Part 3 of the Accomplishment Instructions of
the service bulletin. No further action is
required for that barrel nut only.

(ii) For Group 1 airplanes: If an H-11 steel
alloy bolt is installed with the affected barrel
nut, replace the bolt with a new, Inconel bolt
per Figure 5 of the Accomplishment
Instructions of the service bulletin. No
further action is required for that bolt only.

(c) If any discrepancy of any barrel nut is
found during any inspection specified in
paragraph (a) or (d) of this AD: Before further
flight, do the actions specified in paragraphs
(c)(1) and (c)(2) of this AD, as applicable.

(1) For all airplanes: Replace the affected
barrel nut with a new, Inconel barrel nut per
Part 3 of the Accomplishment Instructions of
Boeing Service Bulletin 767—-53—0085, dated
May 14, 1998; Boeing Alert Service Bulletin
767-53A0085, Revision 1, dated July 1, 1999;
or Boeing Service Bulletin 767-53A0085,
Revision 2, dated May 2, 2002. No further
action is required for that barrel nut only.

(2) For Group 1 airplanes: If an H-11 steel
alloy bolt is installed with the affected barrel
nut, replace the bolt with a new, Inconel bolt
per Figure 5 of the Accomplishment
Instructions of the service bulletin. No
further action is required for that bolt only.

New Requirements of This AD

Detailed Inspection/Torque Check

(d) Within 36 months after the last
inspections done per paragraphs (a) and (b)
of this AD, or within 180 days after the
effective date of this AD, whichever is later:
Do internal and external detailed inspections
and a torque check (between 3,700 and 4,100
inch-pounds of torque) of the 16 locations
that attach the vertical fin to body section 48,
and that have H-11 steel alloy barrel nuts or
bolts, to find discrepancies (i.e., cracked or
damaged sealant, signs of corrosion damage,
and cracked or broken barrel nuts), per
Boeing Service Bulletin 767-53A0085,

Revision 2, dated May 2, 2002; or Revision

3, dated November 21, 2002. Repeat the
inspections and check after that at least every
18 months until paragraph (f) of this AD is
done.

Credit for Actions Done Previously

(e) Accomplishment of inspections and
torque checks before the effective date of this
AD per Boeing Service Bulletin 767-53—
0085, dated May 14, 1998; or Boeing Alert
Service Bulletin 767-53A0085, Revision 1,
dated July 1, 1999; is considered acceptable
for compliance with the applicable actions
specified in paragraphs (a) and (b) of this AD
only.

Terminating Action

(f) Within 36 months after the effective
date of this AD: Replace all H-11 steel alloy
barrel nuts and bolts that attach the vertical
fin to body section 48 with Inconel barrel
nuts and bolts, per Boeing Service Bulletin
767-53—0085, dated May 14, 1998; Boeing
Alert Service Bulletin 767-53A0085,
Revision 1, dated July 1, 1999; Boeing
Service Bulletin 767-53A0085, Revision 2,
dated May 2, 2002; or Revision 3, dated
November 21, 2002. Such replacement ends
the repetitive inspections required by this
AD.

Part Installation

(g) As of the effective date of this AD: No
person shall install, on any airplane, an
Inconel vertical fin attach bolt, unless an
Inconel barrel nut is installed at the same
location; nor shall any person install an H-
11 steel alloy attachment nut or bolt on the
vertical fin on any airplane.

Alternative Methods of Compliance

(h)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
2001-19-04, amendment 39-12444, are
approved as alternative methods of
compliance with paragraphs (a) and (b) of
this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(j) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing Service Bulletin 767-53-0085, dated
May 14, 1998; Boeing Alert Service Bulletin
767-53A0085, Revision 1, dated ]uly 1, 1999;

Boeing Service Bulletin 767-53A0085,
Revision 2, dated May 2, 2002; or Boeing
Service Bulletin 767-53A0085, Revision 3,
dated November 21, 2002; as applicable.

(1) The incorporation by reference of
Boeing Service Bulletin 767-53A0085,
Revision 2, dated May 2, 2002; and Boeing
Service Bulletin 767-53A0085, Revision 3,
dated November 21, 2002; is approved by the
Director of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

(2) The incorporation by reference of
Boeing Service Bulletin 767—-53—0085, dated
May 14, 1998; and Boeing Alert Service
Bulletin 767-53A0085, Revision 1, dated July
1, 1999; was approved previously by the
Director of the Federal Register as of October
9, 2001 (66 FR 48538, September 21, 2001).

(3) Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., Suite
700, Washington, DC.

Effective Date

(k) This amendment becomes effective on
July 1, 2003.

Issued in Renton, Washington, on May 16,
2003.
Vi L. Lipski,
Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 03—-12844 Filed 5-23-03; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 71

[Docket No. FAA-2001-10980; Airspace
Docket No. 01-AWP-21]

RIN 2120-AA66

Revision of Jet Route 10

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises Jet Route
10 (J-10) between the Farmington, NM,
Very High Frequency Omnidirectional
Radio Range and Tactical Air
Navigation Aids (VORTAC), and the
HIPPI intersection. The current J-10
route is aligned from Farmington, NM,
via the Drake, AZ, VORTAC, to the
HIPPI intersection. This action realigns
J-10 from Farmington, NM, to the
Flagstaff VORTAGC, to the HIPPI
intersection. This change is part of the
FAA’s National Airspace Redesign effort
and is intended to improve the
management of aircraft operations in
Arizona.
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EFFECTIVE DATE: 0901 UTC, September 4,
2003.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Division,
ATA—-400, Office of Air Traffic Airspace
Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
History

On February 26, 2002, the FAA
published in the Federal Register a
notice proposing to amend Title 14
Code of Federal Regulations (14 CFR)
part 71 to revise J-10, between
Farmington, NM, VORTAGC, and the
HIPPI intersection (67 FR 8743).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. No comments were received.

The Rule

This action amends 14 CFR part 71 to
revise J-10 between the Farmington,
NM, VORTAG, and the HIPPI
intersection. The current J-10 route is
aligned from Farmington, NM, via the
Drake, AZ, VORTAC, to the HIPPI
intersection. This action realigns J-10
from Farmington, NM, to the Flagstaff
VORTACG, to the HIPPI intersection.
This change is part of the FAA’s
National Airspace Redesign effort and is
intended to improve the management of
aircraft operations in Arizona.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Jet routes are published in paragraph
2004, of FAA Order 7400.9] dated
August 31, 2001, and effective
September 16, 2001, which is
incorporated by reference in 14 CFR
71.1. The jet route listed in this
document would be published
subsequently in the order.

Environmental Review

In accordance with FAA Order
1050.1D, “Policies and Procedures for
Considering Environmental Impacts,”
and the National Environmental Policy
Act of 1969, this action is not
categorically excluded.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

» In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

» 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. lOﬁ(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p.389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9], Airspace
Designations and Reporting Points,

dated August 31, 2001, and effective Sep-
tember 16, 2001, is amended as follows:

Paragraph 2004—]Jet Routes

J-10 [Revised]

From Los Angeles, CA; via INT Los
Angeles 083° and Twentynine Palms, CA,
269° radials; Twentynine Palms; INT of
Twentynine Palms 075°and Flagstaff 251°,
radials; Flagstaff, AZ; Farmington, NM, Blue
Mesa, CO; Falcon, CO; North Platte, NE;
Wolbach, NE; Des Moines, IA; to Iowa City,
IA.

* * * * *

Issued in Washington, DC, on May 15,
2003.

Reginald C. Matthews,

Manager, Airspace and Rules Division.

[FR Doc. 03-13153 Filed 5-23-03; 8:45 am]
BILLING CODE 4910-13-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1260
RIN 2700-AC53

NASA Grant and Cooperative
Agreement Handbook—Incremental
Funding

AGENCY: National Aeronautics and
Space Administration.
ACTION: Final rule.

SUMMARY: This final rule amends the
NASA Grant and Cooperative
Agreement Handbook by revising the
conditions and restrictions for use of
incremental funding. The revisions in
this area are necessary to increase
flexibility while retaining appropriate
controls over the number and size of
incremental funding actions. The final
rule also removes duplicative reference
to property standards from the Buy
American Encouragement provision;
updates the grant and cooperative
agreement identification numbering
scheme used by NASA; and corrects a
summary list of provisions. These
changes will ensure the appropriate use
of incremental funding of grants,
eliminate an unnecessary cross-
reference within a provision, and make
other internal administrative and
technical changes.

EFFECTIVE DATE: May 27, 2003.

FOR FURTHER INFORMATION CONTACT: Rita
Svarcas, NASA Headquarters, Code HC,
Washington, DC, (202) 358—0464, e-
mail: RSvarcas@hq.nasa.gov.
SUPPLEMENTARY INFORMATION:

A. Background

This change amends and clarifies the
circumstances under which grants and
cooperative agreements can be
incrementally funded. A previous
change in this area was intended to
minimize the number of incremental
funding actions issued under NASA
grants and cooperative agreements in
order to increase internal efficiency and
decrease the associated workload for
grantees. However, the unintended
consequences of the change were that
the NASA Centers were constrained
from awarding and funding lower-
dollar-value instruments, especially
during the latter part of the Government
Fiscal Year and during continuing
resolution periods. This regulation has
been identified, through a “Freedom to
Manage” suggestion, as a barrier that
gets in the way of NASA’s efficiency
and effectiveness. This final rule is
intended to correct the situation by
allowing the NASA Centers to
incrementally fund grants and
cooperative agreements more often,
including those with a lower dollar
value and those that require funding
during continuing resolution periods.
This final rule retains an adequate level
of control over such actions by setting
dollar thresholds and establishing local
waiver authority for potential
exceptions. Additionally, NASA is in
the process of implementing a new
Agency-wide Integrated Financial
Management System. This
implementation requires a minor change
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to the number of digits and sequence of
characters used in the grant and
cooperative agreement identification
number. Lastly, when the provision at
1260.39, Buy American Encouragement,
was added in July 2002, it unnecessarily
included a duplicative reference to
property standards; and it incorrectly
changed the listing of provisions to be
included in research grants, education
grants, and cooperative agreements with
U.S. educational institutions and non-
profit organizations in section 1260.20,
Provisions. This final rule makes the
necessary internal administrative
changes for incremental funding and
grant numbering; removes a duplicative
reference in a provision; and corrects
the list of applicable provisions.

B. Regulatory Flexibility Act

NASA certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
because the changes primarily modify
existing internal operational practices.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this final rule does
not impose any new recordkeeping or
information collection requirements, or
collection of information from offerors,
contractors, or members of the public
that require the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et. seq.

List of Subjects in 14 CFR Part 1260

Grant Programs—Science and
Technology.

Tom Luedtke,
Assistant Administrator for Procurement.

= Accordingly, 14 CFR part 1260 is
amended as follows:

» 1. The authority citation for 14 CFR
part 1260 continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1), Pub. L. 97—
258, 96 Stat. 1003 (31 U.S.C. 6301, et seq.),
and OMB Circular A-110.

PART 1260—GRANTS AND
COOPERATIVE AGREEMENT

= 2. Amend section 1260.11 by revising
paragraph (h) to read as follows:

§1260.11 Evaluation and selection.
* * * * *

(h) NASA reserves the right to either
fully fund or incrementally fund grants
based on fiscal law and program
considerations. Incremental funding of
grants and cooperative agreements shall
conform to the following procedure:

(1) When the period of performance
for a grant crosses Government Fiscal
Years, the grant will usually be
incrementally funded, using
appropriations from different
Government Fiscal Years. In other
circumstances, incremental funding
may be appropriate. The special
condition at § 1260.53, Incremental
Funding, will be included in any grant
that is incrementally funded. The grant
officer will determine the number of
incremental funding actions that will be
allowed.

(2) Specific limitations on
incremental funding are as follows:

(i) Grants that are funded using
appropriations from different
Government Fiscal Years should
provide funding from the prior fiscal
year that carries at least one month into
the subsequent fiscal year in order to
facilitate transition of the grant to the
subsequent fiscal year’s funding cycle.

(ii) Only those grants whose
anticipated funding exceeds $100,000 of
appropriations from a single
Government Fiscal Year may be
incrementally funded within that fiscal
year’s appropriations.

(iii) Incremental funding actions to
obligate or deobligate funds shall not
total less than $25,000 unless the action
is necessary to comply with the
requirement to use appropriations from
different Government Fiscal Years, to
fully fund a grant, to close out a grant,
or to make a corrective accounting
adjustment.

(3) On an exception basis, and with
the concurrence of the installation Chief
Financial Officer (CFO) or Deputy CFO
for Resources, the procurement officer
may waive the restrictions set forth in
paragraphs (h)(2)(i) through (h)(2)(iii) of
this section for individual funding
actions on individual grants. The
procurement officer shall maintain a
record of all such approvals during the
fiscal year.

(4) The restrictions set forth in
paragraphs (h)(2)(i) through (h)(2)(iii) of
this section are not applicable during
the period of a continuing resolution.
During such a period, NASA will
nonetheless endeavor to fund individual
grants using reasonably sized

increments.
* * * * *
§1260.15 [Amended]

m 3. Section 1260.15 is amended as fol-
lows:

= a. In the introductory text of paragraph
(c), remove the words “prior to
Integrated Financial Management Project
(IFMP) implementation”;

» b. In paragraph (c)(1), remove “NAG5”
and add “NAG5-" in its place; and

= c. Remove paragraph (d).

= 4. Amend Section 1260.20 by revising
paragraph (a); and in the first sentence of
paragraph (d) remove “1260.39”” and add
1260.38” in its place.

= Revised paragraph (a) reads as follows:

§1260.20 Provisions.

(a) Research grants, education grants,
training grants, and cooperative
agreements with U.S. educational
institutions and nonprofit organizations
shall incorporate by reference the
provisions set forth in §§ 1260.21
through 1260.39. For training grants, the
grant officer shall substitute § 1260.22,
Technical Publications and Reports,
with reporting requirements as specified
by the program office.

*

* * * *

§1260.39 [Amended]

= 5. Amend section 1260.39 by revising
the date of the provision to read ‘“May
2003”’; removing the paragraph designa-
tion paragraph “(a)”’; and removing para-
graph (b).

[FR Doc. 03-13161 Filed 5-23-03; 8:45 am]|
BILLING CODE 7510-01-P

TENNESSEE VALLEY AUTHORITY
18 CFR Part 1301

Revision of Tennessee Valley
Authority Freedom of Information Act
Regulations

AGENCY: Tennessee Valley Authority
(TVA).
ACTION: Final rule.

SUMMARY: The Tennessee Valley
Authority is amending its Freedom of
Information Act (FOIA) regulations to
reflect a change in the procedure for
obtaining paper copies of documents
located in TVA'’s electronic reading
room.

EFFECTIVE DATE: May 27, 2003.

FOR FURTHER INFORMATION CONTACT:
Denise Smith, FOIA Officer, Tennessee
Valley Authority, 400 W. Summit Hill
Drive (ET 5D), Knoxville, Tennessee
37902-1499, telephone number (865)
632—6945.

SUPPLEMENTARY INFORMATION: This rule
was not published in proposed form
since it relates to agency procedure and
practice. Since this rule is
nonsubstantive, it is being made
effective May 27, 2003.

List of Subjects in 18 CFR Part 1301

Freedom of Information, Government
in the Sunshine, Privacy.
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= For the reasons stated in the preamble,
TVA amends 18 CFR part 1301 as fol-
lows:

PART 1301—PROCEDURES

= 1. The authority citation for part 1301,
subpart A, continues to read as follows:
Authority: 16 U.S.C. 831-831ee, 5 U.S.C.

552.
m 2. Revise § 1301.2 to read as follows:

§1301.2 Public reading rooms.

TVA maintains a public electronic
reading room through its Web site at
http://www.tva.gov. This electronic
reading room contains the records that
the FOIA requires to be made regularly
available for public inspection and
copying. Paper copies of documents
accessible through TVA’s reading room
are available upon request from the TVA
Research Library at 400 W. Summit Hill
Drive, Knoxville, Tennessee 37902—
1499, and 1101 Market Street,
Chattanooga, Tennessee 37402—2801.
Each TVA organization is responsible
for determining which of the records it
generates are required to be made
available in this way and for ensuring
that those records are available in TVA’s
reading room. TVA’s FOIA Officer will
maintain a current subject-matter index
of TVA’s reading room records.The
index is identified as the Reading Room
Table of Contents on TVA’s Web site
and will be updated regularly, at least
quarterly, with respect to newly
included records.

Tracy S. Williams,

Vice President, External Communications,
Tennessee Valley Authority.

[FR Doc. 03-13093 Filed 5-23-03; 8:45 am]
BILLING CODE 8120-08-M

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 435
RIN 0960-AE25

Uniform Administrative Requirements
for Grants and Agreements With
Institutions of Higher Education,
Hospitals, Other Non-Profit
Organizations, and Commercial
Organizations

AGENCY: Social Security Administration
(SSA).
ACTION: Final rules.

SUMMARY: These final rules establish
new regulations providing standards in
the administration of SSA grants and
agreements with institutions of higher
education, hospitals, other non-profit
organizations, and commercial
organizations.

The Social Security Independence
and Program Improvements Act of 1994,
enacted August 15, 1994, established
SSA as an independent agency separate
from the Department of Health and
Human Services (HHS), effective March
31, 1995. To implement its own set of
grants administration regulations, we
are codifying almost verbatim the text of
the Office of Management and Budget
(OMB) Circular Number A-110,
“Uniform Administrative Requirements
for Grants and Agreements with
Institutions of Higher Education,
Hospitals, and Other Non-profit
Organizations.”

These final rules codify in SSA
regulations the requirements in OMB
Circular A-110, and along with the final
rules we are publishing elsewhere in
today’s Federal Register, establish SSA
grants regulations, separate from the
HHS regulations, effective upon
publication.

EFFECTIVE DATE: These final rules are
effective on May 27, 2003.

FOR FURTHER INFORMATION CONTACT.
Phyllis Y. Smith, Chief Grants
Management Officer, Office of
Operations Contracts and Grants, Office
of Acquisition and Grants, SSA, 1710
Gwynn Oak Ave., Baltimore, MD
21207-5279; telephone (410) 965-9518;
fax (410) 966-9310.

SUPPLEMENTARY INFORMATION:

I. Background

OMB Circular A-110 (Circular)
provides standards for obtaining
consistency and uniformity among
Federal agencies in the administration
of grants and agreements with
institutions of higher education,
hospitals, and other non-profit
organizations. The Circular was
originally issued in 1976 and, except for
a minor revision in 1987, it remained
unchanged until it was revised by OMB
in 1993 (58 FR 62992). It was
subsequently amended in 1997 (62 FR
45934) and 1999 (64 FR 54926).

In 1987, OMB convened an
interagency task force to update the
Circular. The work of the task force
resulted in the publication of a 1988
notice in the Federal Register (53 FR
44716) proposing that the Circular be
merged with OMB Circular A-102,
“Uniform Administrative Requirements
for Grants and Cooperative Agreements
to State and Local Governments” as a
consolidated “‘common rule.” The
public response led to a decision by
OMB to not finalize the proposal.

In November 1990, another
interagency task force was established to
revise the Circular and develop a set of
common principles for the

administration of grants and agreements
with institutions of higher education,
hospitals and other non-profit
organizations. The task force solicited
suggestions for changes to the Circular
from university groups, non-profit
organizations and other interested
parties and compared, for consistency,
the provisions of similar provisions
applied to State and local governments.
As aresult, in August 1992, OMB
published a notice in the Federal
Register (57 FR 39018) requesting
comments on proposed revisions to the
Circular. OMB received over 200
comments from Federal agencies, non-
profit organizations, professional
organizations and others. OMB
considered all comments in developing
the final revision to the Circular. The
Circular issued in 1993 reflects the
results of these efforts. The revised
Circular was developed in a model rule
format to facilitate regulatory adoption
by affected Federal agencies. OMB’s
notice directed each affected agency to
promulgate its own rules adopting the
language as it appears in the Circular
unless different provisions are required
by Federal statute or are approved by
OMB (58 FR 62992-93). The notice
states that OMB will review agency
regulations and implementation of the
Circular and will provide
interpretations of policy requirements
and assistance to insure effective and
efficient implementation. Any
exceptions will be subject to approval
by OMB and will only be made in
particular cases where adequate
justification is presented.

Except as provided therein, the
standards set forth in the Circular are
applicable to all Federal agencies. If any
statute specifically prescribes policies or
specific requirements that differ from
the standards provided in the Circular,
the provisions of the statute shall
govern. Federal agencies must apply the
provisions of the Circular in making
awards to the covered entities.
Recipients must apply the provisions of
the Circular to subrecipients performing
substantive work under grants and
agreements that are passed through or
awarded by the primary recipient, if
such subrecipients are organizations
that are covered entities. The Circular
does not apply to grants, contracts, or
other agreements between the Federal
government and units of State or local
governments covered by OMB Circular
A-102, “Grants and Cooperative
Agreements with State and Local
Governments,” nor does it apply to the
Federal agencies’ grants management
common rule that standardized and
codified the administrative
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requirements Federal agencies impose
on State and local grantees. In addition,
the Circular does not cover subawards
and contracts to State or local
governments. However, the Circular
applies to subawards made by State and
local governments to organizations
covered by the Circular. Federal
agencies may apply the provisions of
the Circular to commercial
organizations, foreign governments,
organizations under the jurisdiction of
foreign governments, and international
organizations.

HHS applies the provisions of
Circular A—110 in making awards to
institutions of higher education,
hospitals, other non-profit
organizations, and commercial
organizations through its regulations at
45 CFR part 74. Prior to March 31, 1995,
SSA was an operating component of
HHS. As a result of Public Law 103-296,
SSA became an independent agency on
March 31, 1995. However, pursuant to
section 106(b) of that law, the HHS
regulations at 45 CFR part 74 have
remained applicable to SSA. As part of
our effort to establish our own set of
grant regulations, we are adopting
almost verbatim the text of Circular A—
110. The result is the SSA grants
administration regulations at 20 CFR
part 435. HHS regulations at 45 CFR
part 74 will cease to be applicable to
SSA on the effective date of these
regulations, in accordance with section
106(b) of Public Law 103—296.

Consistent with the guidance
provided in Circular A—-110, this
regulation applies to SSA awards made
to institutions of higher education,
hospitals, other non-profit
organizations, and commercial
organizations. Subpart E (Disputes) of
this regulation applies to all SSA grant
and cooperative agreement awards,
including awards to the governmental
organizations covered by the final rules
we are publishing elsewhere in today’s
Federal Register that create a new part
437 in our regulations. When
appropriate, this rule will also apply to
foreign governments, organizations
under the jurisdiction of foreign
governments, and international
organizations.

As noted above, OMB directed each
affected agency to promulgate its own
rules adopting the provisions of the
Circular. Any exceptions or deviations,
unless required by Federal statute,
require OMB approval. Therefore, in
support of OMB’s desired uniformity,
this rule incorporates the provisions and
language of revised Circular A-110,
“Uniform Administrative Requirements
for Grants and Agreements with
Institutions of Higher Education,

Hospitals, and Other Non-Profit
Organizations,” published by OMB on
November 29, 1993 (58 FR 62992), as
further amended August 29, 1997 (62 FR
45934), and October 8, 1999 (64 FR
54926).

On April 27, 2000, we published a
notice of proposed rulemaking (NPRM)
proposing establishment of a new part
435 in the Code of Federal Regulations
(65 FR 24768) that would mirror the
requirements of OMB Circular A-110
and be separate from the HHS
regulations. The NPRM described
proposed differences between part 435
and Circular A—110 and between part
435 and the HHS regulations at 45 CFR
part 74. The April 27, 2000, NPRM
allowed a sixty-day period for public
comments. We received no public
comments. We are, therefore, adopting
the proposed rules as final rules with
the nonsubstantive changes noted
below.

I1. Differences Between Part 435 (Final
Rule) and the NPRM

A.In §435.1, we have added a
sentence to reflect that the SSA appeal
process for disputes arising under SSA
awards that is described in subpart E of
these rules applies to all SSA grants and
cooperative agreements, including
awards to the State, local and Indian
tribal governments covered by the new
part 437 rules (Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments) we are publishing
elsewhere in today’s Federal Register.

B. In §435.5, we have modified the
last sentence to reflect that State and
local subrecipients are subject to the
new part 437 rules.

Regulatory Procedures
Waiver of 30-Day Delay in Effective Date

Section 702(a)(5) of the Social
Security Act (Act) makes the regulations
we prescribe subject to the rulemaking
procedures established under section
553 of the Administrative Procedure Act
(APA), 5 U.S.C. 553. Section 553(d) of
the APA requires that the effective date
of a substantive rule be no less than 30
days after its publication, except in
cases of: Rules which grant or recognize
an exemption or relieve a restriction;
interpretative rules and statements of
policy; or as otherwise provided by the
agency for good cause found and
published with the rule.

Under 5 U.S.C. 553(d)(3), good cause
exists for dispensing with the minimum
30-day period between publication date
and effective date. As indicated above,
these regulations adopt without change
the substantive provisions of the OMB

Circular A-110. Pursuant to section
106(b) of Public Law 103-296, the HHS
regulations at 45 CFR part 74, which
implement the provisions of OMB
Circular A-110, remain applicable to
SSA until such time as these regulations
become effective. A 30-day delay in the
effective date of these regulations would
serve no purpose since, during such
delay, the identical provisions of part
74, which implement the provisions of
OMB Circular A-110, would remain
applicable. Accordingly, these
regulations are effective on publication.

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
have determined that these final rules
do not meet the criteria for a significant
regulatory action under Executive Order
12866, as amended by Executive Order
13258. Thus, they were not subject to
OMB review. We have also determined
that these rules meet the plain language
requirement of Executive Order 12866,
as amended by Executive Order 13258.

Regulatory Flexibility Act

We certify that these final rules will
not have a significant economic impact
on a substantial number of small entities
because they merely reflect the adoption
of existing grant policies and procedures
by SSA and do not promulgate any new
policies or procedures which would
impact the public. Therefore, a
regulatory flexibility analysis as
provided in the Regulatory Flexibility
Act, as amended, is not required.

Paperwork Reduction Act

The Paperwork Reduction Act (PRA)
of 1995 provided that no one is required
to respond to a collection of information
unless it displays a valid OMB control
number. In accordance with the PRA,
SSA is providing notice that the Office
of Management and Budget has
approved the information collection
requirements contained in 20 CFR part
435 in §§435.12, 435.22 and 435.52 of
these final rules. The OMB Control
Numbers for these collections are 0348—
0039 (SF-269), 0348—0038 (SF—269A),
0348-0043 (SF—424), 0348-0004 (SF—
270), 0348-0002 (SF-271) and 0348—
00030 (SF-272).

(Catalog of Federal Domestic Assistance:
Program No. 96.007 Social Security—
Research and Demonstration; and Program
No. 96.008—Social Security
Administration—Benefits Planning,
Assistance, and Outreach Program.)

List of Subjects in 20 CFR Part 435

Accounting, Administrative practice
and procedure, Colleges and
universities, Grant programs—health,
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Grant programs—social programs,
Hospitals, Nonprofit organizations,
Reporting and recordkeeping
requirements.

Dated: April 25, 2003.
Jo Anne B. Barnhart,
Commissioner of Social Security.

» For the reasons set out in the preamble,
we are adding a new part 435 to chapter
III of title 20 of the Code of Federal Regu-
lations to read as follows:

PART 435—UNIFORM
ADMINISTRATIVE REQUIREMENTS
FOR GRANTS AND AGREEMENTS
WITH INSTITUTIONS OF HIGHER
EDUCATION, HOSPITALS, OTHER
NON-PROFIT ORGANIZATIONS, AND
COMMERCIAL ORGANIZATIONS

Subpart A—General

Sec.

435.1
435.2
435.3
435.4
435.5

Purpose.

Definitions.

Effect on other issuances.
Deviations.

Subawards.

Subpart B—Pre-Award Requirements

435.10 Purpose.

435.11 Pre-award policies.

435.12 Forms for applying for Federal
assistance.

435.13 Debarment and suspension.
[Reserved]

435.14 Special award conditions.

435.15 Metric system of measurement.

435.16 Resource Conservation and
Recovery Act.

435.17 Certifications and representations.

Subpart C—Post-Award Requirements

Financial and Program Management

435.20 Purpose of financial and program
management.

435.21 Standards for financial management
systems.

435.22 Payment.

435.23 Cost sharing or matching.

435.24 Program income.

435.25 Revision of budget and program
plans.

435.26 Non-Federal audits.

435.27 Allowable costs.

435.28 Period of availability of funds.

Property Standards

435.30 Purpose of property standards.

435.31 Insurance coverage.

435.32 Real property.

435.33 Federally-owned and exempt
property.

435.34 Equipment.

435.35 Supplies and other expendable
property.

435.36 Intangible property.

435.37 Property trust relationship.

Procurement Standards

435.40
435.41
435.42
435.43

Purpose of procurement standards.
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435.80 Appeal process.
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Appendix A to Part 435—Contract Provisions

Authority: 5 U.S.C. 301.

Subpart A—General

§435.1 Purpose.

This part establishes the Social
Security Administration (SSA)
administrative requirements for grants
and agreements awarded to institutions
of higher education, hospitals, other
non-profit organizations, and
commercial organizations. Subpart E of
this part, which sets forth the SSA
appeal process for disputes arising
under SSA awards, applies to all SSA
grants and cooperative agreements,
including awards to the State, local and
Indian tribal governments covered by 20
CFR part 437. SSA will not impose
additional or inconsistent requirements,
except as provided in §§435.4 and
435.14. Non-profit organizations that
implement Federal programs for the
States are also subject to State
requirements. For availability of OMB
circulars, see 5 CFR 1310.3.

§435.2 Definitions.

Accrued expenditures means the
charges incurred by the recipient during
a given period requiring the provision of
funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and,

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

Accrued income means the sum of:

(1) Earnings during a given period
from:

(i) Services performed by the
recipient, and

(i1) Goods and other tangible property
delivered to purchasers, and

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the
recipient.

Acquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications,
attachments, accessories, or auxiliary
apparatus necessary to make the
property usable for the purpose for
which it was acquired. Other charges,
such as the cost of installation,
transportation, taxes, duty or protective
in-transit insurance, must be included
or excluded from the unit acquisition
cost in accordance with the recipient’s
regular accounting practices.

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient upon
its request either before outlays are
made by the recipient or through the use
of predetermined payment schedules.

Award means financial assistance that
provides support or stimulation to
accomplish a public purpose. Awards
include grants and other agreements in
the form of money or property in lieu
of money, by the Federal Government to
an eligible recipient. The term does not
include: technical assistance, which
provides services instead of money;
other assistance in the form of loans,
loan guarantees, interest subsidies, or
insurance; direct payments of any kind
to individuals; and, contracts which are
required to be entered into and
administered under procurement laws
and regulations.

Cash contributions means the
recipient’s cash outlay, including the
outlay of money contributed to the
recipient by third parties.

Closeout means the process by which
SSA determines that all applicable
administrative actions and all required
work of the award have been completed
by the recipient and SSA.

Contract means a procurement
contract under an award or subaward,
and a procurement subcontract under a
recipient’s or subrecipient’s contract.

Cost sharing or matching means that
portion of project or program costs not
borne by the Federal government.

Date of completion means the date on
which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which SSA
sponsorship ends.

Disallowed costs means those charges
to an award that the Federal awarding
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agency determines to be unallowable, in
accordance with the applicable Federal
cost principles or other terms and
conditions contained in the award.

Equipment means tangible
nonexpendable personal property
including exempt property charged
directly to the award having a useful life
of more than one year and an
acquisition cost of $5000 or more per
unit. However, consistent with recipient
policy, lower limits may be established.

Excess property means property under
the control of SSA that, as determined
by the head thereof, is no longer
required for its needs or the discharge
of its responsibilities.

Exempt property means tangible
personal property acquired in whole or
in part with Federal funds, where SSA
has statutory authority to vest title in
the recipient without further obligation
to the Federal Government. An example
of exempt property authority is
contained in the Federal Grant and
Cooperative Agreement Act (31 U.S.C.
6306), for property acquired under an
award to conduct basic or applied
research by a non-profit institution of
higher education or non-profit
organization whose principal purpose is
conducting scientific research.

Federal funds authorized means the
total amount of Federal funds obligated
by the Federal Government for use by
the recipient. This amount may include
any authorized carryover of unobligated
funds from prior funding periods when
permitted by agency regulations or
agency implementing instructions.

Federal share of real property,
equipment, or supplies means that
percentage of the property’s acquisition
costs and any improvement
expenditures paid with Federal funds.

Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

Intangible property and debt
instruments means, but is not limited to,
trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt
instruments, lease agreements, stock
and other instruments of property
ownership, whether considered tangible
or intangible.

Obligations means the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient during
the same or a future period.

Outlays or expenditures mean charges
made to the project or program. They
may be reported on a cash or accrual
basis.

(1) Cash basis. For reports prepared
on a cash basis, outlays are the sum of

cash disbursements for direct charges
for goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions
applied and the amount of cash
advances and payments made to
subrecipients.

(2) Accrual basis. For reports
prepared on an accrual basis, outlays are
the sum of cash disbursements for direct
charges for goods and services, the
amount of indirect expense incurred,
the value of in-kind contributions
applied, and the net increase (or
decrease) in the amounts owed by the
recipient for goods and other property
received, for services performed by
employees, contractors, subrecipients
and other payees and other amounts
becoming owed under programs for
which no current services or
performance are required.

Personal property means property of
any kind except real property. It may be
tangible, having physical existence, or
intangible, having no physical
existence, such as copyrights, patents,
or securities.

Prior approval means written
approval by an authorized SSA official
evidencing prior consent.

Program income means gross income
earned by the recipient that is directly
generated by a supported activity or
earned as a result of the award (see
exclusions in § 435.24 (e) and (h)).
Program income includes, but is not
limited to, income from fees for services
performed, the use or rental of real or
personal property acquired under
federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as
otherwise provided in SSA regulations
or the terms and conditions of the
award, program income does not
include the receipt of principal on
loans, rebates, credits, discounts, etc., or
interest earned on any of them.

Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles, incurred by a
recipient and the value of the
contributions made by third parties in
accomplishing the objectives of the
award during the project period.

Project period means the period
established in the award document
during which Federal sponsorship
begins and ends.

Property means, unless otherwise
stated, real property, equipment,
intangible property and debt
instruments.

Real property means land, including
land improvements, structures and
appurtenances thereto, but excludes
movable machinery and equipment.

Recipient means an organization
receiving financial assistance directly
from SSA to carry out a project or
program. The term includes public and
private institutions of higher education,
public and private hospitals, and other
quasi-public and private non-profit
organizations such as, but not limited
to, community action agencies, research
institutes, educational associations, and
health centers. The term may include
commercial organizations, foreign or
international organizations (such as
agencies of the United Nations) which
are recipients, subrecipients, or
contractors or subcontractors of
recipients or subrecipients at the
discretion of SSA. The term does not
include government-owned contractor-
operated facilities or research centers
providing continued support for
mission-oriented, large-scale programs
that are government-owned or
controlled, or are designated as
federally-funded research and
development centers.

Research and development means all
research activities, both basic and
applied, and all development activities
that are supported at universities,
colleges, and other non-profit
institutions. “Research” is defined as a
systematic study directed toward fuller
scientific knowledge or understanding
of the subject studied. “Development” is
the systematic use of knowledge and
understanding gained from research
directed toward the production of useful
materials, devices, systems, or methods,
including design and development of
prototypes and processes. The term
research also includes activities
involving the training of individuals in
research techniques where such
activities utilize the same facilities as
other research and development
activities and where such activities are
not included in the instruction function.

Small awards means a grant or
cooperative agreement not exceeding
the simplified acquisition threshold
fixed at 41 U.S.C. 403(11) (currently
$100,000).

SSA means the Federal agency that
provides an award to the recipient.

Subaward means an award of
financial assistance in the form of
money, or property in lieu of money,
made under an award by a recipient to
an eligible subrecipient or by a
subrecipient to a lower tier subrecipient.
The term includes financial assistance
when provided by any legal agreement,
even if the agreement is called a
contract, but does not include
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procurement of goods and services nor
does it include any form of assistance
which is excluded from the definition of
“award” in this section.

Subrecipient means the legal entity to
which a subaward is made and which
is accountable to the recipient for the
use of the funds provided. The term
may include foreign or international
organizations (such as agencies of the
United Nations) at the discretion of the
Federal awarding agency.

Supplies means all personal property
excluding equipment, intangible
property, and debt instruments as
defined in this section, and inventions
of a contractor conceived or first
actually reduced to practice in the
performance of work under a funding
agreement (‘“‘subject inventions”), as
defined in 37 CFR part 401, “Rights to
Inventions Made by Nonprofit
Organizations and Small Business Firms
Under Government Grants, Contracts,
and Cooperative Agreements.”

Suspension means an action by SSA
that temporarily withdraws Federal
sponsorship under an award, pending
corrective action by the recipient or
pending a decision to terminate the
award by SSA. Suspension of an award
is a separate action from suspension
under Federal agency regulations
implementing Executive Orders 12549
and 12689, “Debarment and
Suspension.”

Termination means the cancellation
of Federal sponsorship, in whole or in
part, under an agreement at any time
prior to the date of completion.

Third party in-kind contributions
mean the value of non-cash
contributions provided by non-Federal
third parties. Third party in-kind
contributions may be in the form of real
property, equipment, supplies and other
expendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

Unliquidated obligations, for financial
reports prepared on a cash basis, means
the amount of obligations incurred by
the recipient that have not been paid.
For reports prepared on an accrued
expenditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
been recorded.

Unobligated balance means the
portion of the funds authorized by SSA
that has not been obligated by the
recipient and is determined by
deducting the cumulative obligations
from the cumulative funds authorized.

Unrecovered indirect cost means the
difference between the amount awarded
and the amount that could have been

awarded under the recipient’s approved
negotiated indirect cost rate.

Working capital advance means a
procedure in which funds are advanced
to the recipient to cover its estimated
disbursement needs for a given initial
period.

§435.3 Effect on other issuances.

For awards subject to this part, the
requirements of this part apply, rather
than the administrative requirements of
other codified program regulations,
program manuals, handbooks and other
nonregulatory materials, except to the
extent they are required by statute, or
authorized in accordance with the
deviations provision in § 435.4.

§435.4 Deviations.

The Office of Management and Budget
(OMB) may grant exceptions for classes
of grants or recipients subject to the
requirements of this part when
exceptions are not prohibited by statute.
However, in the interest of maximum
uniformity, exceptions from the
requirements of this part will be
permitted only in unusual
circumstances. SSA may apply more
restrictive requirements to a class of
recipients when approved by OMB. SSA
may apply less restrictive requirements
when awarding small awards, except for
those requirements that are statutory.
SSA may also make exceptions on a
case-by-case basis.

§435.5 Subawards.

Unless sections of this part
specifically exclude subrecipients from
coverage, the provisions of this part will
be applied to subrecipients performing
work under awards if such
subrecipients are institutions of higher
education, hospitals, other non-profit, or
commercial organizations. State and
local government subrecipients are
subject to the provisions of 20 CFR Part
437, “Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments.”

Subpart B—Pre-Award Requirements

§435.10 Purpose.

Sections 435.11 through 435.17
prescribe forms and instructions and
other pre-award matters to be used in
applying for Federal awards.

§435.11 Pre-award policies.

(a) Use of grants and cooperative
agreements, and contracts. In each
instance, SSA will decide on the
appropriate award instrument (i.e.,
grant, cooperative agreement, or
contract). The Federal Grant and
Cooperative Agreement Act (31 U.S.C.

6301—-08) governs the use of grants,
cooperative agreements and contracts.

(1) Grants and cooperative
agreements. A grant or cooperative
agreement will be used only when the
principal purpose of a transaction is to
accomplish a public purpose of support
or stimulation authorized by Federal
statute. The statutory criterion for
choosing between grants and
cooperative agreements is that for the
latter, “‘substantial involvement is
expected between the executive agency
and the State, local government, or other
recipient when carrying out the activity
contemplated in the agreement.”

(2) Contracts. Contracts will be used
when the principal purpose is
acquisition of property or services for
the direct benefit or use of the Federal
Government.

(b) Public notice and priority setting.
SSA will notify the public of its
intended funding priorities for
discretionary grant programs, unless
funding priorities are established by
Federal statute.

§435.12 Forms for applying for Federal
assistance.

(a) SSA must comply with the
applicable report clearance
requirements of 5 CFR part 1320,
“Controlling Paperwork Burdens on the
Public,” with regard to all forms used by
SSA in place of or as a supplement to
the Standard Form 424 (SF—424) series.

(b) Applicants must use the SF—424
series or those forms and instructions
prescribed by SSA.

(c) For Federal programs covered by
Executive Order 12372,
“Intergovernmental Review of Federal
Programs” (3 CFR, 1982 Comp., p. 197),
the applicant must complete the
appropriate sections of the SF—424
(Application for Federal Assistance)
indicating whether the application was
subject to review by the State Single
Point of Contact (SPOC). The name and
address of the SPOC for a particular
State can be obtained from SSA or the
Catalog of Federal Domestic Assistance.
The SPOC will advise the applicant
whether the program for which
application is made has been selected
by that State for review.

§435.13 Debarment and suspension.
[Reserved]

§435.14 Special award conditions.

(a) When special conditions may
apply. SSA may impose additional
requirements, as needed, if an applicant
or recipient:

(1) Has a history of poor performance,

(2) Is not financially stable,
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(3) Has a management system that
does not meet the standards prescribed
in this part,

(4) Has not conformed to the terms
and conditions of a previous award, or

(5) Is not otherwise responsible.

(b) Notice of special conditions. When
imposing additional requirements, SSA
will notify the recipient in writing as to:

(1) The nature of the additional
requirements,

(2) The reason why the additional
requirements are being imposed,

(3) The nature of the corrective action
needed,

(4) The time allowed for completing
the corrective actions, and

(5) The method for requesting
reconsideration of the additional
requirements imposed.

(c) Any special conditions will be
promptly removed once the conditions
that prompted them have been
corrected.

§435.15 Metric system of measurement.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.S.C. 205)
declares that the metric system is the
preferred measurement system for U.S.
trade and commerce. The Act requires
each Federal agency to establish a date
or dates, in consultation with the
Secretary of Commerce, when the metric
system of measurement will be used in
the agency’s procurements, grants, and
other business-related activities. Metric
implementation may take longer where
the use of the system is initially
impractical or likely to cause significant
inefficiencies in the accomplishment of
federally-funded activities. SSA follows
the provisions of Executive Order
12770, “Metric Usage in Federal
Government Programs” (3 CFR, 1991
Comp., p. 343).

§435.16 Resource Conservation and
Recovery Act.

Any State agency or agency of a
political subdivision of a State which is
using appropriated Federal funds must
comply with section 6002 of the
Resource Conservation and Recovery
Act (Public Law 94-580; 42 U.S.C.
6962). Section 6002 requires that
preference be given in procurement
programs to the purchase of specific
products containing recycled materials
identified in guidelines developed by
the Environmental Protection Agency
(EPA) (40 CFR parts 247 through 254).
Accordingly, State and local institutions
of higher education, hospitals, and non-
profit organizations that receive direct
Federal awards or other Federal funds
must give preference in their
procurement programs funded with

Federal funds to the purchase of
recycled products pursuant to the EPA
guidelines.

§435.17 Certifications and
representations.

Unless prohibited by statute or
codified regulation, SSA will allow
recipients to submit certifications and
representations required by statute,
executive order, or regulation on an
annual basis, if the recipients have
ongoing and continuing relationships
with the agency. Annual certifications
and representations must be signed by
responsible officials with the authority
to ensure recipients’ compliance with
the pertinent requirements.

Subpart C—Post-Award Requirements
Financial and Program Management

§435.20 Purpose of financial and program
management.

Sections 435.21 through 435.28
prescribe standards for financial
management systems, methods for
making payments and rules for:
satisfying cost sharing and matching
requirements, accounting for program
income, budget revision approvals,
making audits, determining allowability
of cost, and establishing fund
availability.

§435.21 Standards for financial
management systems.

(a) Introduction. SSA requires
recipients to relate financial data to
performance data and develop unit cost
information whenever practical.

(b) Basic requirements. Recipients’
financial management systems must
provide for the following:

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the
reporting requirements set forth in
§435.52. If SSA requires reporting on an
accrual basis from a recipient that
maintains its records on other than an
accrual basis, the recipient will not be
required to establish an accrual
accounting system. These recipients
may develop such accrual data for its
reports on the basis of an analysis of the
documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records must contain information
pertaining to Federal awards,
authorizations, obligations, unobligated
balances, assets, outlays, income and
interest.

(3) Effective control over and
accountability for all funds, property
and other assets. Recipients must

adequately safeguard all such assets and
assure they are used solely for
authorized purposes.

(4) Comparison of outlays with budget
amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data.

(5) Written procedures to minimize
the time elapsing between the transfer of
funds to the recipient from the U.S.
Treasury and the issuance or
redemption of checks, warrants or
payments by other means for program
purposes by the recipient. To the extent
that the provisions of the Cash
Management Improvement Act (CMIA)
(Public Law 101-453; 31 U.S.C. 6501)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents must be consistent with CMIA
Treasury-State Agreements or the CMIA
default procedures codified at 31 CFR
part 205, “Withdrawal of Cash from the
Treasury for Advances under Federal
Grant and Other Programs.”

(6) Written procedures for
determining the reasonableness,
allocability and allowability of costs in
accordance with the provisions of the
applicable Federal cost principles and
the terms and conditions of the award.

(7) Accounting records including cost
accounting records that are supported
by source documentation.

(c) Bonding and insurance
requirements. Where the Federal
Government guarantees or insures the
repayment of money borrowed by the
recipient, SSA, at its discretion, may
require adequate bonding and insurance
if the bonding and insurance
requirements of the recipient are not
deemed adequate to protect the interest
of the Federal Government.

(d) Fidelity bond coverage
requirements. SSA may require
adequate fidelity bond coverage where
the recipient lacks sufficient coverage to
protect the Federal Government’s
interest.

(e) Obtaining bonds. Where bonds are
required in the situations described in
paragraphs (c) and (d) of this section,
the bonds must be obtained from
companies holding certificates of
authority as acceptable sureties, as
prescribed in 31 CFR part 223, “Surety
Companies Doing Business with the
United States.”

§435.22 Payment.

(a) Introduction. Payment methods
must minimize the time elapsing
between the transfer of funds from the
United States Treasury and the issuance
or redemption of checks, warrants, or
payment by other means by the
recipients. Payment methods of State
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agencies or instrumentalities must be
consistent with Treasury-State CMIA
agreements or default procedures
codified at 31 CFR part 205.

(b) Advance payment method and
requirements. (1) Recipients will be
paid in advance, provided they
maintain or demonstrate the willingness
to maintain:

(i) Written procedures that minimize
the time elapsing between the transfer of
funds and disbursement by the
recipient, and

(ii) Financial management systems
that meet the standards for fund control
and accountability as established in
§435.21.

(2) Cash advances to a recipient
organization will be limited to the
minimum amounts needed and be timed
to be in accordance with the actual,
immediate cash requirements of the
recipient organization in carrying out
the purpose of the approved program or
project. The timing and amount of cash
advances must be as close as is
administratively feasible to the actual
disbursements by the recipient
organization for direct program or
project costs and the proportionate
share of any allowable indirect costs.

(c) Advance payment consolidation
and mechanisms. Whenever possible,
advances must be consolidated to cover
anticipated cash needs for all awards
made by SSA to the recipient.

(1) Advance payment mechanisms
include, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients are authorized to
submit requests for advances and
reimbursements at least monthly when
electronic fund transfers are not used.

(d) How to request advance payment.
Requests for Treasury check advance
payment must be submitted on SF-270,
“Request for Advance or
Reimbursement,” or other forms that
may be authorized by OMB. This form
is not to be used when Treasury check
advance payments are made to the
recipient automatically through the use
of a predetermined payment schedule or
if precluded by special SSA instructions
for electronic funds transfer.

(e) Reimbursement method.
Reimbursement is the preferred method
when the advance payment
requirements in paragraph (b) of this
section cannot be met. SSA may also
use this method on any construction
agreement, or if the major portion of the
construction project is accomplished
through private market financing or
Federal loans, and the Federal
assistance constitutes a minor portion of
the project.

(1) When the reimbursement method
is used, SSA will make payment within
30 days after receipt of the billing,
unless the billing is improper.

(2) Recipients will be authorized to
submit a request for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) Working capital advance method.
If a recipient cannot meet the criteria for
advance payments and SSA has
determined that reimbursement is not
feasible because the recipient lacks
sufficient working capital, SSA may
provide cash on a working capital
advance basis. Under this procedure,
SSA will advance cash to the recipient
to cover its estimated disbursement
needs for an initial period generally
geared to the awardee’s disbursing
cycle. Thereafter, SSA will reimburse
the recipient for its actual cash
disbursements. The working capital
advance method of payment will not be
used for recipients unwilling or unable
to provide timely advances to their
subrecipient to meet the subrecipient’s
actual cash disbursements.

(g) Requesting additional cash
payments. To the extent available,
recipients must disburse funds available
from repayments to and interest earned
on a revolving fund, program income,
rebates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments.

(h) Withholding of payments. Unless
otherwise required by statute, SSA will
not withhold payments for proper
charges made by recipients at any time
during the project period unless
paragraph (h)(1) or (2) of this section
apply. .

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements.

(2) The recipient or subrecipient is
delinquent in a debt to the United States
as defined in OMB Circular A-129,
“Managing Federal Credit Programs.”
Under such conditions, SSA may, upon
reasonable notice, inform the recipient
that payments will not be made for
obligations incurred after a specified
date until the conditions are corrected
or the indebtedness to the Federal
Government is liquidated.

(i) Standards governing the use of
banks and other institutions as
depositories of funds advanced under
awards. (1) Except for situations
described in paragraph (i)(2) of this
section, SSA will not require separate
depository accounts for funds provided
to a recipient or establish any eligibility
requirements for depositories for funds
provided to a recipient. However,

recipients must be able to account for
the receipt, obligation and expenditure
of funds.

(2) Advances of Federal funds must be
deposited and maintained in insured
accounts whenever possible.

(j) Use of women-owned and minority-
owned banks. Consistent with the
national goal of expanding the
opportunities for women-owned and
minority-owned business enterprises,
recipients will be encouraged to use
women-owned and minority-owned
banks (a bank that is owned at least 50
percent by women or minority group
members).

(k) Use of interest bearing accounts.
Recipients must maintain advances of
Federal funds in interest bearing
accounts, unless paragraph (k)(1), (2) or
(3) of this section apply.

(1) The recipient receives less than
$120,000 in Federal awards per year.

(2) The best reasonably available
interest bearing account would not be
expected to earn interest in excess of
$250 per year on Federal cash balances.

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(1) Remittance of interest earned. For
those entities where CMIA and its
implementing regulations do not apply,
interest earned on Federal advances
deposited in interest bearing accounts
must be remitted annually to
Department of Health and Human
Services, Payment Management System,
Rockville, MD 20852. Interest amounts
up to $250 per year may be retained by
the recipient for administrative expense.
State universities and hospitals must
comply with CMIA, as it pertains to
interest. If an entity subject to CMIA
uses its own funds to pay pre-award
costs for discretionary awards without
prior written approval from SSA, it
waives its right to recover the interest
under CMIA.

(m) Forms for requesting advances
and reimbursements. Except as noted
elsewhere in this part, only the
following forms are authorized for the
recipients in requesting advances and
reimbursements. SSA will not require
more than an original and two copies of
these forms.

(1) SF-270, Request for Advance or
Reimbursement. SSA has adopted the
SF-270 as a standard form for all
nonconstruction programs when
electronic funds transfer or
predetermined advance methods are not
used. SSA, however, has the option of
using this form for construction
programs in lieu of the SF-271, “Outlay
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Report and Request for Reimbursement
for Construction Programs.”

(2) SF-271, Outlay Report and
Request for Reimbursement for
Construction Programs. SSA has
adopted the SF-271 as the standard
form to be used for requesting
reimbursement for construction
programs. However, SSA may substitute
the SF—270 when SSA determines that
it provides adequate information to
meet Federal needs.

§435.23 Cost sharing or matching.

(a) All contributions, including cash
and third party in-kind, will be accepted
as part of the recipient’s cost sharing or
matching when such contributions meet
all of the following criteria:

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applicable
cost principles.

(5) Are not paid by the Federal
Government under another award,
except where authorized by Federal
statute to be used for cost sharing or
matching.

(6) Are provided for in the approved
budget when required by SSA.

(7) Conform to other provisions of this
part, as applicable.

(b) Unrecovered indirect costs may be
included as part of cost sharing or
matching only with the prior approval
of SSA.

(c) Values for recipient contributions
of services and property will be
established in accordance with the
applicable cost principles. If SSA
authorizes recipients to donate
buildings or land for construction/
facilities acquisition projects or long-
term use, the value of the donated
property for cost sharing or matching
will be the lesser of paragraph (c)(1) or
(2) of this section.

(1) The certified value of the
remaining life of the property recorded
in the recipient’s accounting records at
the time of donation.

(2) The current fair market value.
However, when there is sufficient
justification, SSA may approve the use
of the current fair market value of the
donated property, even if it exceeds the
certified value at the time of donation to
the project.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and
unskilled labor may be counted as cost
sharing or matching if the service is an

integral and necessary part of an
approved project or program. Rates for
volunteer services must be consistent
with those paid for similar work in the
recipient’s organization. In those
instances in which the required skills
are not found in the recipient
organization, rates must be consistent
with those paid for similar work in the
labor market in which the recipient
competes for the kind of services
involved. In either case, paid fringe
benefits that are reasonable, allowable,
and allocable may be included in the
valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services must be valued
at the employee’s regular rate of pay
(plus an amount of fringe benefits that
are reasonable, allowable, and allocable,
but exclusive of overhead costs),
provided these services are in the same
skill for which the employee is normally
paid.

(f) Donated supplies may include
such items as expendable equipment,
office supplies, laboratory supplies or
workshop and classroom supplies.
Value assessed to donated supplies
included in the cost sharing or matching
share must be reasonable and may not
exceed the fair market value of the
property at the time of the donation.

(g) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if paragraph (g)(1) or (2) of this
section apply.

(1) If the purpose of the award is to
assist the recipient in the acquisition of
equipment, buildings or land, the total
value of the donated property may be
claimed as cost sharing or matching.

(2) If the purpose of the award is to
support activities that require the use of
equipment, buildings or land, normally
only depreciation or use charges for
equipment and buildings may be made.
However, the full value of equipment or
other capital assets and fair rental
charges for land may be allowed,
provided that SSA has approved the
charges.

(h) The value of donated property
must be determined in accordance with
the usual accounting policies of the
recipient, with the following
qualifications:

(1) The value of donated land and
buildings may not exceed its fair market
value at the time of donation to the
recipient as established by an
independent appraiser (e.g., certified
real property appraiser or General
Services Administration representative)

and certified by a responsible official of
the recipient.

(2) The value of donated equipment
may not exceed the fair market value of
equipment of the same age and
condition at the time of donation.

(3) The value of donated space may
not exceed the fair rental value of
comparable space as established by an
independent appraisal of comparable
space and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
may not exceed its fair rental value.

(5) The following requirements
pertain to the recipient’s supporting
records for in-kind contributions from
third parties:

(i) Volunteer services must be
documented and, to the extent feasible,
supported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal service, material,
equipment, buildings and land must be
documented.

§435.24 Program income.

(a) Introduction. SSA will apply the
standards set forth in this section in
requiring recipient organizations to
account for program income related to
projects financed in whole or in part
with Federal funds.

(b) Use of program income. Except as
provided in paragraph (h) of this
section, program income earned during
the project period must be retained by
the recipient and, in accordance with
SSA regulations or the terms and
conditions of the award, must be used
in one or more of the following ways.
Program income must be:

(1) Added to funds committed to the
project by the Federal awarding agency
and recipient and used to further
eligible project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) Use of excess program income.
When an agency authorizes the
disposition of program income as
described in paragraph (b)(1) or (b)(2) of
this section, program income in excess
of any limits stipulated must be used in
accordance with paragraph (b)(3) of this
section.

(d) When the use of program income
is not specified. In the event that SSA
does not specify in its regulations or the
terms and conditions of the award how

rogram income is to be used, paragraph
(b)(3) of this section will apply
automatically to all projects or programs
except research. For awards that support
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research, paragraph (b)(1) of this section
will apply automatically unless SSA
indicates in the terms and conditions
another alternative on the award or the
recipient is subject to special award
conditions, as indicated in §435.14.

(e) Program income earned after end
of project period. Unless SSA
regulations or the terms and conditions
of the award provide otherwise,
recipients will have no obligation to the
Federal Government regarding program
income earned after the end of the
project period.

(f) Costs incident to generation of
program income. If authorized by SSA
regulations or the terms and conditions
of the award, costs incident to the
generation of program income may be
deducted from gross income to
determine program income, provided
these costs have not been charged to the
award.

(g) Proceeds from sale of property.
Proceeds from the sale of property must
be handled in accordance with the
requirements of the Property Standards
(See §§435.30 through 435.37).

(h) Program income from license fees
and royalties. Unless SSA regulations or
the terms and condition of the award
provide otherwise, recipients have no
obligation to the Federal Government
with respect to program income earned
from license fees and royalties for
copyrighted material, patents, patent
applications, trademarks, and
inventions produced under an award.
However, Patent and Trademark
Amendments (35 U.S.C. 18) apply to
inventions made under an experimental,
developmental, or research award.

§435.25 Revision of budget and program
plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the Federal and non-
Federal share, or only the Federal share,
depending upon SSA requirements. It
must be related to performance for
program evaluation purposes whenever
appropriate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) For nonconstruction awards,
recipients must request prior approvals
from SSA for one or more of the
following program or budget related
reasons:

(1) Change in the scope or the
objective of the project or program (even
if there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the
approved project director or principal
investigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, if approval is
required by SSA.

(6) The inclusion, unless waived by
SSA, of costs that require prior approval
in accordance with OMB Circular A-21,
“Cost Principles for Educational
Institutions,” OMB Circular A-122,
“Cost Principles for Non-Profit
Organizations,” or 45 CFR part 74
Appendix E, “Principles for
Determining Costs Applicable to
Research and Development under
Grants and Contracts with Hospitals,” or
48 CFR part 31, “Contract Cost
Principles and Procedures,” as
applicable.

(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of expense.

(8) Unless described in the
application and funded in the approved
awards, the subaward, transfer or
contracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(d) No other prior approval
requirements for specific items may be
imposed unless a deviation has been
approved by OMB.

(e) Except for requirements listed in
paragraphs (c)(1) and (c)(4) of this
section, SSA may waive cost-related and
administrative prior written approvals
required by this part and OMB Circulars
A-21 and A-122. Such waivers may
include authorizing recipients to do any
one or more of the following:

(1) Incur pre-award costs 90 calendar
days prior to award or more than 90
calendar days with the prior approval of
SSA. All pre-award costs are incurred at
the recipient’s risk (i.e., SSA is under no
obligation to reimburse such costs if for
any reason the recipient does not
receive an award or if the award is less
than anticipated and inadequate to
cover such costs).

(2) Initiate a one-time extension of the
expiration date of the award of up to 12
months unless one or more of the
following conditions apply. For one-
time extensions, the recipient must
notify SSA in writing with the
supporting reasons and revised
expiration date at least 10 days before
the expiration date specified in the
award. This one-time extension may not

be exercised merely for the purpose of
using unobligated balances.

(i) The terms and conditions of award
prohibit the extension.

(ii) The extension requires additional
Federal funds.

(iii) The extension involves any
change in the approved objectives or
scope of the project.

(3) Carry forward unobligated
balances to subsequent funding periods.

(4) For awards that support research,
unless SSA provides otherwise in the
award or in the SSA regulations, the
prior approval requirements described
in paragraph (e) of this section are
automatically waived (i.e., recipients
need not obtain such prior approvals)
unless one of the conditions included in
paragraph (e)(2) applies.

(f) SSA may, at its option, restrict the
transfer of funds among direct cost
categories or programs, functions and
activities for awards in which the
Federal share of the project exceeds
$100,000 and the cumulative amount of
such transfers exceeds or is expected to
exceed 10 percent of the total budget as
last approved by SSA. No transfers are
permitted that would cause any Federal
appropriation or part thereof to be used
for purposes other than those consistent
with the original intent of the
appropriation.

(g) All other changes to
nonconstruction budgets, except for the
changes described in paragraph (j) of
this section, do not require prior
approval.

(h) For construction awards,
recipients must request prior written
approval promptly from SSA for budget
revisions whenever paragraph (h)(1), (2)
or (3) of this section apply.

(1) The revision results from changes
in the scope or the objective of the
project or program.

(2) The need arises for additional
Federal funds to complete the project.

(3) A revision is desired which
involves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in §435.27.

(i) No other prior approval
requirements for specific items will be
imposed unless a deviation has been
approved by OMB.

(j) When SSA makes an award that
provides support for both construction
and nonconstruction work, SSA may
require the recipient to request prior
approval before making any fund or
budget transfers between the two types
of work supported.

(k) For both construction and
nonconstruction awards, recipients
must notify SSA in writing promptly
whenever the amount of Federal
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authorized funds is expected to exceed
the needs of the recipient for the project
period by more than $5000 or five
percent of the Federal award, whichever
is greater. This notification is not
required if an application for additional
funding is submitted for a continuation
award.

(1) When requesting approval for
budget revisions, recipients must use
the budget forms that were used in the
application unless SSA indicates a letter
of request suffices.

(m) Within 30 calendar days from the
date of receipt of the request for budget
revisions, SSA will review the request
and notify the recipient whether the
budget revisions have been approved. If
the revision is still under consideration
at the end of 30 calendar days, SSA will
inform the recipient in writing of the
date when the recipient may expect the
decision.

8§435.26 Non-Federal audits.

(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations
(including hospitals) are subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501-7507) and revised OMB
Circular A-133, “Audits of States, Local
Governments, and Non-Profit
Organizations.”

(b) State and local governments are
subject to the audit requirements
contained in the Single Audit Act
Amendments of 1996 (31 U.S.C. 7501—
7507) and revised OMB Circular A-133,
“Audits of States, Local Governments,
and Non-Profit Organizations.”

(c) For-profit hospitals not covered by
the audit provisions of revised OMB
Circular A—-133 are subject to the audit
requirements of SSA.

(d) Commercial organizations are
subject to the audit requirements of SSA
or the prime recipient as incorporated
into the award document.

§435.27 Allowable costs.

For each kind of recipient, there is a
set of Federal principles for determining
allowable costs. Allowability of costs
will be determined in accordance with
the cost principles applicable to the
entity incurring the costs. Thus:

(a) Allowability of costs incurred by
State, local or federally-recognized
Indian tribal governments is determined
in accordance with the provisions of
OMB Circular A-87, “Cost Principles
for State, Local, and Indian Tribal
Governments.”

(b) Allowability of costs incurred by
non-profit organizations is determined
in accordance with the provisions of

OMB Circular A-122, “Cost Principles
for Non-Profit Organizations.”

(c) Allowability of costs incurred by
institutions of higher education is
determined in accordance with the
provisions of OMB Circular A-21, “Cost
Principles for Educational Institutions.”

(d) Allowability of costs incurred by
hospitals is determined in accordance
with the provisions of Appendix E of 45
CFR part 74, “Principles for
Determining Costs Applicable to
Research and Development Under
Grants and Contracts with Hospitals.”

(e) Allowability of costs incurred by
commercial organizations and those
non-profit organizations listed in
Attachment C to Circular A-122 is
determined in accordance with the
provisions of the Federal Acquisition
Regulation (FAR) at 48 CFR part 31.

§435.28 Period of availability of funds.

Where a funding period is specified,
a recipient may charge to the grant only
allowable costs resulting from
obligations incurred during the funding
period and any pre-award costs
authorized by SSA.

Property Standards

§435.30 Purpose of property standards.

Sections 435.31 through 435.37 set
forth uniform standards governing
management and disposition of property
furnished by the Federal Government
whose cost was charged to a project
supported by a Federal award.
Recipients must observe these standards
under awards and SSA may not impose
additional requirements, unless
specifically required by Federal statute.
The recipient may use its own property
management standards and procedures
provided it observes the provisions of
§§435.31 through 435.37.

§435.31 Insurance coverage.

Recipients must, at a minimum,
provide the equivalent insurance
coverage for real property and
equipment acquired with Federal funds
as provided to property owned by the
recipient. Federally-owned property
need not be insured unless required by
the terms and conditions of the award.

§435.32 Real property.

SSA will prescribe requirements for
recipients concerning the use and
disposition of real property acquired in
whole or in part under awards. Unless
otherwise provided by statute, such
requirements, at a minimum, will
contain the following.

(a) Title. Title to real property will
vest in the recipient subject to the
condition that the recipient will use the
real property for the authorized purpose

of the project as long as it is needed and
will not encumber the property without
approval of SSA.

(b) Use in other projects. The
recipient must obtain written approval
by SSA for the use of real property in
other federally-sponsored projects when
the recipient determines that the
property is no longer needed for the
purpose of the original project. Use in
other projects is limited to those under
federally-sponsored projects (i.e.,
awards) or programs that have purposes
consistent with those authorized for
support by SSA.

(c) Disposition. When the real
property is no longer needed as
provided in paragraphs (a) and (b) of
this section, the recipient must request
disposition instructions from SSA or its
successor Federal awarding agency. SSA
will observe one or more of the
following disposition instructions:

(1) The recipient may be permitted to
retain title without further obligation to
the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attributable
to the Federal participation in the
project.

(2) The recipient may be directed to
sell the property under guidelines
provided by SSA and pay the Federal
Government for that percentage of the
current fair market value of the property
attributable to the Federal participation
in the project (after deducting actual
and reasonable selling and fix-up
expenses, if any, from the sales
proceeds). When the recipient is
authorized or required to sell the
property, proper sales procedures will
be established that provide for
competition to the extent practicable
and result in the highest possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
third party provided that, in such cases,
the recipient will be entitled to
compensation for its attributable
percentage of the current fair market
value of the property.

§435.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government.
Recipients must submit annually an
inventory listing of federally-owned
property in their custody to SSA. Upon
completion of the award or when the
property is no longer needed, the
recipient must report the property to
SSA for further Federal agency
utilization.
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(2) If SSA has no further need for the
property, it will be declared excess and
reported to the General Services
Administration, unless SSA has
statutory authority to dispose of the
property by alternative methods (e.g.,
the authority provided by the Federal
Technology Transfer Act (15 U.S.C.
3710 (I)) to donate research equipment
to educational and non-profit
organizations in accordance with
Executive Order 12821, “Improving
Mathematics and Science Education in
Support of the National Education
Goals” (3 CFR, 1992 Comp., p. 323).
Appropriate instructions will be issued
to the recipient by SSA.

(b) Exempt property. When statutory
authority exists, SSA has the option to
vest title to property acquired with
Federal funds in the recipient without
further obligation to the Federal
Government and under conditions SSA
considers appropriate. Such property is
“exempt property.” Should SSA not
establish conditions, title to exempt
property upon acquisition will vest in
the recipient without further obligation
to the Federal Government.

8§435.34 Equipment.

(a) Title to equipment acquired by a
recipient with Federal funds will vest in
the recipient, subject to conditions of
this section.

(b) The recipient may not use
equipment acquired with Federal funds
to provide services to non-Federal
outside organizations for a fee that is
less than private companies charge for
equivalent services, unless specifically
authorized by Federal statute, for as
long as the Federal Government retains
an interest in the equipment.

(c) The recipient may use the
equipment in the project or program for
which it was acquired as long as
needed, whether or not the project or
program continues to be supported by
Federal funds and may not encumber
the property without approval of SSA.
When no longer needed for the original
project or program, the recipient must
use the equipment in connection with
its other federally-sponsored activities,
in the following order of priority:

(1) Activities sponsored by SSA, then

(2) Activities sponsored by other
Federal awarding agencies.

(d) During the time that equipment is
used on the project or program for
which it was acquired, the recipient
must make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the
equipment was originally acquired. First
preference for such other use must be
given to other projects or programs

sponsored by SSA; second preference
must be given to projects or programs
sponsored by other Federal awarding
agencies. If the equipment is owned by
the Federal Government, use on other
activities not sponsored by the Federal
Government will be permissible if
authorized by SSA. User charges will be
treated as program income.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the proceeds
to offset the costs of the replacement
equipment subject to the approval of
SSA.

(f) The recipient’s property
management standards for equipment
acquired with Federal funds and
federally-owned equipment must
include all of the following:

(1) Equipment records must be
maintained accurately and must include
the following information:

(i) A description of the equipment.

(i) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or other
identification number.

(iii) Source of the equipment,
including the award number.

(iv) Whether title vests in the
recipient or the Federal Government.

(v) Acquisition date (or date received,
if the equipment was furnished by the
Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
participation in the cost of the
equipment (not applicable to equipment
furnished by the Federal Government).

(vii) Location and condition of the
equipment and the date the information
was reported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data,
including date of disposal and sales
price or the method used to determine
current fair market value where a
recipient compensates the Federal
awarding agency for its share.

(2) Equipment owned by the Federal
Government must be identified to
indicate Federal ownership.

(3) A physical inventory of equipment
must be taken and the results reconciled
with the equipment records at least once
every two years. Any differences
between quantities determined by the
physical inspection and those shown in
the accounting records must be
investigated to determine the causes of
the difference. The recipient must, in
connection with the inventory, verify
the existence, current utilization, and
continued need for the equipment.

(4) A control system must be in effect
to insure adequate safeguards to prevent
loss, damage, or theft of the equipment.

Any loss, damage, or theft of equipment
must be investigated and fully
documented; if the equipment was
owned by the Federal Government, the
recipient must promptly notify SSA.

(5) Adequate maintenance procedures
must be implemented to keep the
equipment in good condition.

(6) Where the recipient is authorized
or required to sell the equipment,
proper sales procedures must be
established which provide for
competition to the extent practicable
and result in the highest possible return.

(g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in
accordance with the following
standards. For equipment with a current
per unit fair market value of $5000 or
more, the recipient may retain the
equipment for other uses provided that
compensation is made to SSA or its
successor. The amount of compensation
will be computed by applying the
percentage of Federal participation in
the cost of the original project or
program to the current fair market value
of the equipment. If the recipient has no
need for the equipment, the recipient
must request disposition instructions
from SSA. SSA will determine whether
the equipment can be used to meet the
agency’s requirements. If no
requirement exists within that agency,
the availability of the equipment will be
reported to the General Services
Administration by SSA to determine
whether a requirement for the
equipment exists in other Federal
agencies. SSA will issue instructions to
the recipient no later than 120 calendar
days after the recipient’s request and the
following procedures will govern:

(1) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s
request, the recipient must sell the
equipment and reimburse SSA an
amount computed by applying to the
sales proceeds the percentage of Federal
participation in the cost of the original
project or program. However, the
recipient is permitted to deduct and
retain from the Federal share $500 or
ten percent of the proceeds, whichever
is less, for the recipient’s selling and
handling expenses.

(2) If the recipient is instructed to
ship the equipment elsewhere, the
recipient will be reimbursed by the
Federal Government by an amount
which is computed by applying the
percentage of the recipient’s
participation in the cost of the original
project or program to the current fair
market value of the equipment, plus any
reasonable shipping or interim storage
costs incurred.



Federal Register/Vol. 68, No. 101/ Tuesday, May 27, 2003 /Rules and Regulations

28721

(3) If the recipient is instructed to
otherwise dispose of the equipment,
SSA will reimburse the recipient for
such costs incurred in its disposition.

(4) SSA may reserve the right to
transfer the title to the Federal
Government or to a third party named
by the Federal Government when such
third party is otherwise eligible under
existing statutes. Such a transfer will be
subject to the following standards:

(i) The equipment must be
appropriately identified in the award or
otherwise made known to the recipient
in writing.

(ii) SSA must issue disposition
instructions within 120 calendar days
after receipt of a final inventory. The
final inventory must list all equipment
acquired with grant funds and federally-
owned equipment. If SSA fails to issue
disposition instructions within the 120
calendar day period, the recipient must
apply the standards of this section, as
appropriate.

(iii) When SSA exercises its right to
take title, the equipment will be subject
to the provisions for federally-owned
equipment.

§435.35 Supplies and other expendable
property.

(a) Title to supplies and other
expendable property will vest in the
recipient upon acquisition. If there is a
residual inventory of unused supplies
exceeding $5000 in total aggregate value
upon termination or completion of the
project or program and the supplies are
not needed for any other federally-
sponsored project or program, the
recipient may retain the supplies for use
on non-Federal sponsored activities or
sell them, but must, in either case,
compensate the Federal Government for
its share. The amount of compensation
will be computed in the same manner
as for equipment.

(b) The recipient may not use supplies
acquired with Federal funds to provide
services to non-Federal outside
organizations for a fee that is less than
private companies charge for equivalent
services, unless specifically authorized
by Federal statute as long as the Federal
Government retains an interest in the
supplies.

§435.36

(a) Copyright. The recipient may
copyright any work that is subject to
copyright and was developed, or for
which ownership was purchased, under
an award. SSA reserves a royalty-free,
nonexclusive and irrevocable right to
reproduce, publish, or otherwise use the
work for Federal purposes, and to
authorize others to do so.

Intangible property.

(b) Patents and inventions. Recipients
are subject to applicable regulations
governing patents and inventions,
including government-wide regulations
issued by the Department of Commerce
at 37 CFR part 401, “Rights to
Inventions Made by Nonprofit
Organizations and Small Business Firms
Under Government Grants, Contracts
and Cooperative Agreements.”

(c) Rights of Federal Government. The
Federal Government has the right to:

(1) Obtain, reproduce, publish or
otherwise use the data first produced
under an award; and

(2) Authorize others to receive,
reproduce, publish, or otherwise use
such data for Federal purposes.

(d) FOIA requests for research data.
(1) In addition, in response to a
Freedom of Information Act (FOIA)
request for research data relating to
published research findings produced
under an award that were used by the
Federal Government in developing an
agency action that has the force and
effect of law, SSA shall request, and the
recipient shall provide, within a
reasonable time, the research data so
that they can be made available to the
public through the procedures
established under the FOIA. If SSA
obtains the research data solely in
response to a FOIA request, SSA may
charge the requester a reasonable fee
equaling the full incremental cost of
obtaining the research data. This fee
should reflect costs incurred by SSA,
the recipient, and applicable
subrecipients. This fee is in addition to
any fees SSA may assess under the
FOIA (5 U.S.C. 552(a)(4)(A)).

(2) The following definitions apply for
purposes of this paragraph (d):

(i) Research data is defined as the
recorded factual material commonly
accepted in the scientific community as
necessary to validate research findings,
but not any of the following:
preliminary analyses, drafts of scientific
papers, plans for future research, peer
reviews, or communications with
colleagues. This “recorded” material
excludes physical objects (e.g.,
laboratory samples). Research data also
do not include:

(A) Trade secrets, commercial
information, materials necessary to be
held confidential by a researcher until
they are published, or similar
information which is protected under
law; and

(B) Personnel and medical
information and similar information the
disclosure of which would constitute a
clearly unwarranted invasion of
personal privacy, such as information
that could be used to identify a
particular person in a research study.

(ii) Published is defined as either
when:

(A) Research findings are published in
a peer-reviewed scientific or technical
journal; or

(B) A Federal agency publicly and
officially cites the research findings in
support of an agency action that has the
force and effect of law.

(iii) Used by the Federal Government
in developing an agency action that has
the force and effect of law is defined as
when an agency publicly and officially
cites the research findings in support of
an agency action that has the force and
effect of law.

(e) Title to intangible property and
debt instruments. Title to intangible
property and debt instruments acquired
under an award or subaward vests upon
acquisition in the recipient. The
recipient must use that property for the
originally-authorized purpose, and the
recipient may not encumber the
property without approval of SSA.
When no longer needed for the
originally authorized purpose,
disposition of the intangible property
will occur in accordance with the
provisions of § 435.34(g).

§435.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds must be held in trust by the
recipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
Agencies may require recipients to
record liens or other appropriate notices
of record to indicate that personal or
real property has been acquired or
improved with Federal funds and that
use and disposition conditions apply to
the property.

Procurement Standards

§435.40 Purpose of procurement
standards.

Sections 435.41 through 435.48 set
forth standards for use by recipients in
establishing procedures for the
procurement of supplies and other
expendable property, equipment, real
property and other services with Federal
funds. These standards are furnished to
ensure that such materials and services
are obtained in an effective manner and
in compliance with the provisions of
applicable Federal statutes and
executive orders. SSA may impose no
additional procurement standards or
requirements upon recipients, unless
specifically required by Federal statute
or executive order or approved by OMB.
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§435.41 Recipient responsibilities.

The standards contained in this
section do not relieve the recipient of
the contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without
recourse to SSA, regarding the
settlement and satisfaction of all
contractual and administrative issues
arising out of procurements entered into
in support of an award or other
agreement. This includes disputes,
claims, protests of award, source
evaluation or other matters of a
contractual nature. Matters concerning
violation of statute are to be referred to
such Federal, State or local authority as
may have proper jurisdiction.

§435.42 Codes of conduct.

The recipient must maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or agent
may participate in the selection, award,
or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an
organization which employs or is about
to employ any of the parties indicated
in this section, has a financial or other
interest in the firm selected for an
award. The officers, employees, and
agents of the recipient may neither
solicit nor accept gratuities, favors, or
anything of monetary value from
contractors, or parties to subagreements.
However, recipients may set standards
for situations in which the financial
interest is not substantial or the gift is
an unsolicited item of nominal value.
The standards of conduct must provide
for disciplinary actions to be applied for
violations of such standards by officers,
employees, or agents of the recipient.

§435.43 Competition.

All procurement transactions must be
conducted in a manner to provide, to
the maximum extent practical, open and
free competition. The recipient must be
alert to organizational conflicts of
interest as well as noncompetitive
practices among contractors that may
restrict or eliminate competition or
otherwise restrain trade. In order to
ensure objective contractor performance
and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for bids
and/or requests for proposals must be
excluded from competing for such
procurements. Awards must be made to

the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors
considered. Solicitations must clearly
set forth all requirements that the bidder
or offeror must fulfill in order for the
bid or offer to be evaluated by the
recipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§435.44 Procurement procedures.

(a) All recipients must establish
written procurement procedures. These
procedures must provide, at a
minimum, that paragraphs (a)(1), (2),
and (3) of this section apply.

(1) Recipients avoid purchasing
unnecessary items.

(2) Where appropriate, an analysis is
made of lease and purchase alternatives
to determine which would be the most
economical and practical procurement
for the Federal Government.

(3) Solicitations for goods and
services provide for all of the following:

(i) A clear and accurate description of
the technical requirements for the
material, product or service to be
procured. In competitive procurements,
such a description may not contain
features, which unduly restrict
competition.

(ii) Requirements which the bidder/
offeror must fulfill and all other factors
to be used in evaluating bids or
proposals.

(iii) A description, whenever
practicable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of “‘brand
name or equal”’ descriptions that
bidders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent
practicable and economically feasible,
for products and services that conserve
natural resources and protect the
environment and are energy efficient.

(b) Positive efforts must be made by
recipients to utilize small businesses,
minority-owned firms, and women’s
business enterprises, whenever possible.
Recipients of Federal awards must take
all of the following steps to further this
goal:

(1) Ensure that small businesses,
minority-owned firms, and women’s
business enterprises are used to the
fullest extent practicable.

(2) Make information on forthcoming
opportunities available and arrange time

frames for purchases and contracts to
encourage and facilitate participation by
small businesses, minority-owned firms,
and women’s business enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned firms,
and women’s business enterprises.

(4) Encourage contracting with
consortiums of small businesses,
minority-owned firms and women’s
business enterprises when a contract is
too large for one of these firms to handle
individually.

(5) Use the services and assistance, as
appropriate, of such organizations as the
Small Business Administration and the
Department of Commerce’s Minority
Business Development Agency in the
solicitation and utilization of small
businesses, minority-owned firms and
women’s business enterprises.

(c) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase orders,
and incentive contracts) may be
determined by the recipient but must be
appropriate for the particular
procurement and for promoting the best
interest of the program or project
involved. The “cost-plus-a-percentage-
of-cost” or “percentage of construction
cost” methods of contracting may not be
used.

(d) Contracts may be made only with
responsible contractors who possess the
potential ability to perform successfully
under the terms and conditions of the
proposed procurement. Consideration
must be given to such matters as
contractor integrity, record of past
performance, financial and technical
resources or accessibility to other
necessary resources. In certain
circumstances, contracts with certain
parties are restricted by agencies’
implementation of Executive Orders
12549 and 12689, ‘“Debarment and
Suspension” (3 CFR, 1986 Comp., p.
189 and 3 CFR, 1989 Comp., p. 235).

(e) Recipients must, on request, make
available for SSA, pre-award review and
procurement documents, such as
request for proposals or invitations for
bids, independent cost estimates, etc.,
when any of the following conditions
apply: o

(1) A recipient’s procurement
procedures or operation fails to comply
with the procurement standards in this
part.

(2) The procurement is expected to
exceed the simplified acquisition
threshold fixed at 41 U.S.C. 403(11)
(currently $100,000) and is to be
awarded without competition or only
one bid or offer is received in response
to a solicitation.
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(3) The procurement, which is
expected to exceed the simplified
acquisition threshold, specifies a “brand
name” product.

(4) The proposed award over the
simplified acquisition threshold is to be
awarded to other than the apparent low
bidder under a sealed bid procurement.

(5) A proposed contract modification
changes the scope of a contract or
increases the contract amount by more
than the amount of the simplified
acquisition threshold.

§435.45 Cost and price analysis.

Some form of cost or price analysis
must be made and documented in the
procurement files in connection with
every procurement action. Price analysis
may be accomplished in various ways,
including the comparison of price
quotations submitted, market prices and
similar indicia, together with discounts.
Cost analysis is the review and
evaluation of each element of cost to
determine reasonableness, allocability
and allowability.

8§435.46 Procurement records.

Procurement records and files for
purchases in excess of the simplified
acquisition threshold must include the
following at a minimum:

(a) Basis for contractor selection,

(b) Justification for lack of
competition when competitive bids or
offers are not obtained, and

(c) Basis for award cost or price.

8§435.47 Contract administration.

A system for contract administration
must be maintained to ensure contractor
conformance with the terms, conditions
and specifications of the contract and to
ensure adequate and timely follow up of
all purchases. Recipients must evaluate
contractor performance and document,
as appropriate, whether contractors
have met the terms, conditions and
specifications of the contract.

§435.48 Contract provisions.

The recipient must include, in
addition to provisions to define a sound
and complete agreement, the following
provisions in all contracts. The
following provisions must also be
applied to subcontracts:

(a) Contracts in excess of the
simplified acquisition threshold must
contain contractual provisions or
conditions that allow for administrative,
contractual, or legal remedies in
instances in which a contractor violates
or breaches the contract terms, and
provide for such remedial actions as
may be appropriate.

(b) All contracts in excess of the
simplified acquisition threshold must

contain suitable provisions for
termination by the recipient, including
the manner by which termination will
be effected and the basis for settlement.
In addition, such contracts must
describe conditions under which the
contract may be terminated for default
as well as conditions where the contract
may be terminated because of
circumstances beyond the control of the
contractor.

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
must provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or
subcontracts exceeding $100,000, SSA
may accept the bonding policy and
requirements of the recipient, provided
SSA has made a determination that the
Federal Government’s interest is
adequately protected. If such a
determination has not been made, the
minimum requirements are as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The “bid guarantee” must consist
of a firm commitment such as a bid
bond, certified check, or other
negotiable instrument accompanying a
bid as assurance that the bidder will,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A “performance bond” is
one executed in connection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the
contract price. A “payment bond” is one
executed in connection with a contract
to assure payment as required by statute
of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described in this section, the
bonds must be obtained from companies
holding certificates of authority as
acceptable sureties pursuant to 31 CFR
part 223, “Surety Companies Doing
Business with the United States.”

(d) All negotiated contracts (except
those for less than the simplified
acquisition threshold) awarded by
recipients must include a provision to
the effect that the recipient, SSA, the
Comptroller General of the United
States, or any of their duly authorized
representatives, will have access to any

books, documents, papers and records
of the contractor which are directly
pertinent to a specific program for the
purpose of making audits, examinations,
excerpts and transcriptions.

(e) All contracts, including small
purchases, awarded by recipients and
their contractors must contain the
procurement provisions of Appendix A
to this part, as applicable.

Reports and Records

§435.50 Purpose of reports and records.
Sections 435.51 through 435.53 set
forth the procedures for monitoring and
reporting on the recipient’s financial

and program performance and the
necessary standard reporting forms.
They also set forth record retention
requirements.

§435.51 Monitoring and reporting program
performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activity
supported by the award. Recipients
must monitor subawards to ensure
subrecipients have met the audit
requirements as delineated in §435.26.

(b) SSA will prescribe the frequency
with which the performance reports
must be submitted. Except as provided
in paragraph (f) of this section,
performance reports will not be required
more frequently than quarterly or, less
frequently than annually. Annual
reports are due 90 calendar days after
the grant year; quarterly or semi-annual
reports are due 30 days after the
reporting period. SSA may require
annual reports before the anniversary
dates of multiple year awards in lieu of
these requirements. The final
performance reports are due 90 calendar
days after the expiration or termination
of the award.

(c) If inappropriate, a final technical
or performance report will not be
required after completion of the project.

(d) When required, performance
reports must generally contain, for each
award, brief information on each of the
following:

(1) A comparison of actual
accomplishments with the goals and
objectives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output of
programs or projects can be readily
quantified, such quantitative data
should be related to cost data for
computation of unit costs.

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information
including, when appropriate, analysis
and explanation of cost overruns or high
unit costs.
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(e) Recipients will not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients must immediately
notify SSA of developments that have a
significant impact on the award-
supported activities. Also, notification
must be given in the case of problems,
delays, or adverse conditions, which
materially impair the ability to meet the
objectives of the award. This
notification must include a statement of
the action taken or contemplated, and
any assistance needed to resolve the
situation.

(g) SSA may make site visits, as
needed.

(h) SSA will comply with clearance
requirements of 5 CFR part 1320 when
requesting performance data from
recipients.

§435.52 Financial reporting.

(a) Authorized forms. The following
forms or such other forms as may be
approved by OMB are authorized for
obtaining financial information from
recipients:

(1) SF-269 or SF-269A, Financial
Status Report. (i) SSA requires
recipients to use the SF—269 or SF—
269A to report the status of funds for all
nonconstruction projects or programs.
However, SSA has the option of not
requiring the SF—269 or SF-269A when
the SF-270, Request for Advance or
Reimbursement, or SF-272, Report of
Federal Cash Transactions, is
determined to provide adequate
information to meet its needs, except
that a final SF-269 or SF-269A will be
required at the completion of the project
when the SF-270 is used only for
advances.

(ii) SSA may prescribe whether the
report will be on a cash or accrual basis.
If SSA requires accrual information and
the recipient’s accounting records are
not normally kept on the accrual basis,
the recipient will not be required to
convert its accounting system, but must
develop such accrual information
through best estimates based on an
analysis of the documentation on hand.

(iii) SSA will determine the frequency
of the Financial Status Report for each
project or program, considering the size
and complexity of the particular project
or program. However, the report will not
be required more frequently than
quarterly or less frequently than
annually. A final report is required at
the completion of the agreement.

(iv) SSA will require recipients to
submit the SF—269 or SF—269A (an
original and no more than two copies)
no later than 30 days after the end of
each specified reporting period for
quarterly and semi-annual reports, and

90 calendar days for annual and final
reports. Extensions of reporting due
dates may be approved by SSA upon
request of the recipient.

(2) SF-272, Report of Federal Cash
Transactions. (i) When funds are
advanced to recipients, SSA will require
each recipient to submit the SF-272
and, when necessary, its continuation
sheet, SF-272a. SSA will use this report
to monitor cash advanced to recipients
and to obtain disbursement information
for each agreement with the recipients.

(ii) SSA may require forecasts of
Federal cash requirements in the
“Remarks” section of the report.

(iii) When practical and deemed
necessary, SSA may require recipients
to report in the “Remarks” section the
amount of cash advances received in
excess of three days. Recipients must
provide short narrative explanations of
actions taken to reduce the excess
balances.

(iv) Recipients are required to submit
not more than the original and two
copies of the SF—272 15 calendar days
following the end of each quarter. SSA
may require a monthly report from those
recipients receiving advances totaling
$1 million or more per year.

(v) SSA may waive the requirement
for submission of the SF-272 for any
one of the following reasons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in SSA’s opinion, the
recipient’s accounting controls are
adequate to minimize excessive Federal
advances; or,

(C) When the electronic payment
mechanisms provide adequate data.

(b) When SSA needs additional
information or more frequent reports,
the following will be observed:

(1) When additional information is
needed to comply with legislative
requirements, SSA will issue
instructions to require recipients to
submit such information under the
“Remarks” section of the reports.

(2) When SSA determines that a
recipient’s accounting system does not
meet the standards in §435.21,
additional pertinent information to
further monitor awards may be obtained
upon written notice to the recipient
until such time as the system is brought
up to standard. SSA, in obtaining this
information, will comply with report
clearance requirements of 5 CFR part
1320.

(3) SSA may shade out any line item
on any report if not necessary.

(4) SSA may accept the identical
information from the recipients in

machine-readable format or computer
printouts or electronic outputs in lieu of
prescribed formats.

(5) SSA may provide computer or
electronic outputs to recipients when
such expedites or contributes to the
accuracy of reporting.

§435.53 Retention and access
requirements for records.

(a) Purpose. This section sets forth the
requirements for record retention and
access to records for awards to
recipients. SSA may not impose any
other record retention or access
requirements upon recipients.

(b) Retention periods. Financial
records, supporting documents,
statistical records, and all other records
pertinent to an award must be retained
for a period of three years from the date
of submission of the final expenditure
report or, for awards that are renewed
quarterly or annually, from the date of
the submission of the quarterly or
annual financial report, as authorized by
SSA. The only exceptions are the
following:

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records must be
retained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
must be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by SSA, the 3-year retention
requirement is not applicable to the
recipient.

(4) Indirect cost rate proposals, cost
allocations plans, etc. as specified in
paragraph (g) of this section.

(c) Use of copies. Gopies of original
records may be substituted for the
original records if authorized by SSA.

(d) Records with long term retention
value. SSA will request transfer of
certain records to its custody from
recipients when it determines that the
records possess long term retention
value. However, in order to avoid
duplicate recordkeeping, SSA may make
arrangements for recipients to retain any
records that are continuously needed for
joint use.

(e) Federal access to records. SSA, the
Inspector General, Comptroller General
of the United States, or any of their duly
authorized representatives, have the
right of timely and unrestricted access
to any books, documents, papers, or
other records of recipients that are
pertinent to the awards, in order to
make audits, examinations, excerpts,
transcripts and copies of such
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documents. This right also includes
timely and reasonable access to a
recipient’s personnel for the purpose of
interview and discussion related to such
documents. The rights of access in this
paragraph are not limited to the
required retention period, but will last
as long as records are retained.

(f) Public access to records. Unless
required by statute, SSA may not place
restrictions on recipients that limit
public access to the records of recipients
that are pertinent to an award, except
when SSA can demonstrate that such
records will be kept confidential and
would have been exempted from
disclosure pursuant to the Freedom of
Information Act (5 U.S.C. 552) if the
records had belonged to SSA.

(g) Retention of indirect cost rate
proposals, cost allocations plans, etc.
Paragraphs (g)(1) and (g)(2) of this
section apply to the following types of
documents, and their supporting
records: indirect cost rate computations
or proposals, cost allocation plans, and
any similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(1) If submitted for negotiation. If the
recipient submits to SSA or the
subrecipient submits to the recipient the
proposal, plan, or other computation to
form the basis for negotiation of the rate,
then the 3-year retention period for its
supporting records starts on the date of
such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
to SSA or the subrecipient is not
required to submit to the recipient the
proposal, plan, or other computation for
negotiation purposes, then the 3-year
retention period for the proposal, plan,
or other computation and its supporting
records starts at the end of the fiscal
year (or other accounting period)
covered by the proposal, plan, or other
computation.

Termination and Enforcement

§435.60 Purpose of termination and
enforcement.

Sections 435.61 and 435.62 set forth
uniform suspension, termination and
enforcement procedures.

§435.61 Termination.

(a) Awards may be terminated in
whole or in part only if paragraphs (a)(1)
through (a)(3) of this section apply.

(1) By SSA, if a recipient materially
fails to comply with the terms and
conditions of an award.

(2) By SSA with the consent of the
recipient, in which case the two parties
will agree upon the termination

conditions, including the effective date
and, in the case of partial termination,
the portion to be terminated.

(3) By the recipient upon sending to
SSA written notification setting forth
the reasons for such termination, the
effective date, and, in the case of partial
termination, the portion to be
terminated. However, if SSA determines
in the case of partial termination that
the reduced or modified portion of the
grant will not accomplish the purposes
for which the grant was made, it may
terminate the grant in its entirety under
either paragraph (a)(1) or (a)(2) of this
section.

(b) If costs are allowed under an
award, the responsibilities of the
recipient referred to in § 435.71(a),
including those for property
management as applicable, will be
considered in the termination of the
award, and provision will be made for
continuing responsibilities of the
recipient after termination, as
appropriate.

§435.62 Enforcement.

(a) Remedies for noncompliance. If a
recipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, SSA may, in addition
to imposing any of the special
conditions outlined in §435.14, take
one or more of the following actions, as
appropriate in the circumstances:

(1) Temporarily withhold cash
payments pending correction of the
deficiency by the recipient or more
severe enforcement action by SSA.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or
terminate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, SSA must provide
the recipient an opportunity for hearing,
appeal, or other administrative
proceeding to which the recipient is
entitled under any statute or regulation
applicable to the action involved.

(c) Effects of suspension and
termination. Costs of a recipient
resulting from obligations incurred by
the recipient during a suspension or
after termination of an award are not
allowable unless SSA expressly
authorizes them in the notice of
suspension or termination or
subsequently. Other recipient costs
during suspension or after termination

that are necessary and not reasonably
avoidable are allowable if paragraphs
(c)(1) and (2) of this section apply.

(1) The costs result from obligations
that were properly incurred by the
recipient before the effective date of
suspension or termination, are not in
anticipation of it, and in the case of a
termination, are noncancellable.

(2) The costs would be allowable if
the award were not suspended or
expired normally at the end of the
funding period in which the termination
takes effect.

(d) Relationship to debarment and
suspension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under
Executive Orders 12549 and 12689.

Subpart D—After-the-Award
Requirements

§435.70 Purpose.

Sections 435.71 through 435.73
contain closeout procedures and other
procedures for subsequent
disallowances and adjustments.

§435.71 Closeout procedures.

(a) Recipients must submit, within 90
calendar days after the date of
completion of the award, all financial,
performance, and other reports as
required by the terms and conditions of
the award. SSA may approve extensions
when requested by the recipient.

(b) Unless SSA authorizes an
extension, a recipient must liquidate all
obligations incurred under the award
not later than 90 calendar days after the
funding period or the date of
completion as specified in the terms and
conditions of the award or in agency
implementing instructions.

(c) SSA will make prompt payments
to a recipient for allowable reimbursable
costs under the award being closed out.

(d) The recipient must promptly
refund any balances of unobligated cash
that SSA has advanced or paid and that
is not authorized to be retained by the
recipient for use in other projects. OMB
Circular A—129 governs unreturned
amounts that become delinquent debts.

(e) When authorized by the terms and
conditions of the award, SSA will make
a settlement for any upward or
downward adjustments to the Federal
share of costs after closeout reports are
received.

(f) The recipient must account for any
real and personal property acquired
with Federal funds or received from the
Federal Government in accordance with
§§435.31 through 435.37.

(g) In the event a final audit has not
been performed prior to the closeout of
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an award, SSA will retain the right to
recover an appropriate amount after
fully considering the recommendations
on disallowed costs resulting from the
final audit.

§435.72 Subsequent adjustments and
continuing responsibilities.

(a) The closeout of an award does not
affect any of the following:

(1) The right of SSA to disallow costs
and recover funds on the basis of a later
audit or other review.

(2) The obligation of the recipient to
return any funds due as a result of later
refunds, corrections, or other
transactions.

(3) Audit requirements in §435.26.

(4) Property management
requirements in §§435.31 through
435.37.

(5) Records retention as required in
§435.53.

(b) After closeout of an award, a
relationship created under an award
may be modified or ended in whole or
in part with the consent of SSA and the
recipient, provided the responsibilities
of the recipient referred to in
§435.73(a), including those for property
management as applicable, are
considered and provisions made for
continuing responsibilities of the
recipient, as appropriate.

§435.73 Collection of amounts due.

(a) Methods of collection. Any funds
paid to a recipient in excess of the
amount to which the recipient is finally
determined to be entitled under the
terms and conditions of the award
constitute a debt to the Federal
Government. If not paid within a
reasonable period after the demand for
payment, SSA may reduce the debt by:

(1) Making an administrative offset
against other requests for
reimbursements;

(2) Withholding advance payments
otherwise due to the recipient; or

(3) Taking other action permitted by
statute.

(b) Charging of interest. Except as
otherwise provided by law, SSA will
charge interest on an overdue debt in
accordance with 4 CFR Chapter II,
“Federal Claims Collection Standards.”

Subpart E—Disputes

§435.80 Appeal process.

(a) Levels of appeal. Grantee
institutions (grantees) may appeal
certain post-award adverse grant
administration decisions made by SSA
officials in the administration of
discretionary grant programs. SSA has
two levels of appeal:

(1) Initial appeal to the Associate
Commissioner for the Office of

Acquisition and Grants (ACOAG) from
an adverse decision rendered by the
Grant Management Officer (GMO); and

(2) Final appeal to the Commissioner
of Social Security from an adverse
decision rendered by the ACOAG.

(b) Decisions that may be appealed.
The following types of adverse post-
award written decisions by the GMO
may be appealed:

(1) A disallowance or other
determination denying payment of an
amount claimed under an award. This
does not apply to determinations of
award amount or disposition of
unobligated balances, or selection in the
award document of an option for
disposition of program-related income.

(2) A termination of an award for
failure of the grantee to comply with
any law, regulation, assurance, term, or
condition applicable to the award.

(3) A denial of a noncompeting
continuation award under the project
period system of funding where the
denial is for failure to comply with the
terms and conditions of a previous
award.

(4) A voiding of an award on the basis
that it was fraudulently obtained or
because the award was not authorized
by statute or regulation.

(c) Notice of adverse decision and
requirements of grantee response. The
Grants Management Officer’s (GMO)
adverse post-award written decision
should include the following statement:

This is the final decision of the Grants
Management Officer. It will become the final
decision of the Social Security
Administration unless you submit a request
for review of this decision to the Associate
Commissioner for the Office of Acquisition
and Grants, 1710 Gwynn Oak Avenue,
Baltimore, Maryland 21207-5279. Your
request for review must be in writing,
include a copy of this decision, and fully
state why you disagree with it. The request
for review must be received by the ACOAG
no later than 30 calendar days after the date
of this decision.

§435.81 Initial appeal.

(a) Timeliness of appeal to ACOAG. A
grantee may appeal an adverse decision
rendered by the GMO by submitting to
the ACOAG a written request for review
of the adverse decision. The written
request for review must be received by
the ACOAG no later than 30 calendar
days after the date of the GMO’s adverse
decision. Any request for review that is
received after the thirtieth day will be
dismissed as untimely.

(b) Content of appeal to ACOAG. The
written request for review should fully
explain why the grantee disagrees with
the GMO’s decision, state the pertinent
facts and law relied upon, and provide
any relevant documentation in support
of the grantee’s position.

(c) Decision of ACOAG. The ACOAG,
or the ACOAG’s delegate, will issue a
written decision within 30 calendar
days of the date of receipt of the written
request for review. If the written
decision is adverse to the grantee, the
decision will include the following
statement:

This is the final decision of the Office of
Acquisition and Grants. It will become the
final decision of the Social Security
Administration unless you submit a request
for review of this decision to the
Commissioner of Social Security, Social
Security Administration, Baltimore,
Maryland 21235-0001. Your request for
review must be in writing, include a copy of
this decision, and fully state why you
disagree with it. The request for review must
be received by the Commissioner no later
than 15 calendar days after the date of this
decision. You should also send a copy of the
request for review to the ACOAG.

§435.82 Appeal of decision of ACOAG.

(a) Timeliness of appeal to
Commissioner. A grantee may appeal an
adverse decision rendered by the
ACOAG by submitting to the
Commissioner of Social Security a
written request for review of the
ACOAG'’s decision. The written request
for review must be received by the
Commissioner no later than 15 calendar
days after the date of the ACOAG’s
adverse decision. Any request for
review that is filed after the fifteenth
day will be dismissed as untimely. The
grantee should also send a copy of the
request for review to the ACOAG.

(b) Content of appeal to
Commissioner. The written request for
review should fully explain why the
grantee disagrees with the ACOAG’s
decision, state the pertinent facts and
law relied upon, and provide any
relevant documentation in support of
the grantee’s position. A copy of the
ACOAG'’s decision should also be
appended to the request for review.

(c) Decision of Commissioner. The
Commissioner, or the Commissioner’s
delegate, will issue a written decision
on the request for review. Generally, the
decision will be issued within 90
calendar days of the date of receipt of
the request for review. If a decision is
not issued within 90 days, the
Commissioner, or the Commissioner’s
delegate, will inform the grantee in
writing when a decision can be
expected.

(d) Final decision of SSA. The
decision of the Commissioner, or of the
Commissioner’s delegate, shall be the
final decision of the Social Security
Administration on the matter(s) in
dispute.
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Appendix A to Part 435

Contract Provisions

All contracts, awarded by a recipient
including small purchases, must contain the
following provisions as applicable:

1. Equal Employment Opportunity—All
contracts must contain a provision requiring
compliance with E.O. 11246, “Equal
Employment Opportunity,” as amended by
E.O. 11375, “Amending Executive Order
11246 Relating to Equal Employment
Opportunity,” and as supplemented by
regulations at 41 CFR part 60, “Office of
Federal Contract Compliance Programs,
Equal Employment Opportunity, Department
of Labor.”

2. Copeland ““Anti-Kickback” Act (18
U.S.C. 874 and 40 U.S.C. 276c)—All
contracts and subgrants in excess of $2000
for construction or repair awarded by
recipients and subrecipients must include a
provision for compliance with the Copeland
“Anti-Kickback’ Act (18 U.S.C. 874), as
supplemented by Department of Labor
regulations (29 CFR part 3, “Contractors and
Subcontractors on Public Building or Public
Work Financed in Whole or in Part by Loans
or Grants from the United States’’). The Act
provides that each contractor or subrecipient
will be prohibited from inducing, by any
means, any person employed in the
construction, completion, or repair of public
work, to give up any part of the
compensation to which he is otherwise
entitled. The recipient must report all
suspected or reported violations to the
Federal awarding agency.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a-7)—When required by Federal
program legislation, all construction
contracts awarded by the recipients and
subrecipients of more than $2000 must
include a provision for compliance with the
Davis-Bacon Act (40 U.S.C. 276a to a—7) and
as supplemented by Department of Labor
regulations (29 CFR part 5, “‘Labor Standards
Provisions Applicable to Contracts Governing
Federally Financed and Assisted
Construction”). Under this Act, contractors
are required to pay wages to laborers and
mechanics at a rate not less than the
minimum wages specified in a wage
determination made by the Secretary of
Labor. In addition, contractors are required to
pay wages not less than once a week. The
recipient must place a copy of the current
prevailing wage determination issued by the
Department of Labor in each solicitation and
the award of a contract will be conditioned
upon the acceptance of the wage
determination. The recipient must report all
suspected or reported violations to the
Federal awarding agency.

4. Contract Work Hours and Safety
Standards Act (40 U.S.C. 327-333)—Where
applicable, all contracts awarded by
recipients in excess of $100,000 for
construction contracts and for other contracts
that involve the employment of mechanics or
laborers must include a provision for
compliance with Sections 102 and 107 of the
Contract Work Hours and Safety Standards
Act (40 U.S.C. 327-333), as supplemented by
Department of Labor regulations (29 CFR part
5). Under Section 102 of the Act, each

contractor is required to compute the wages
of every mechanic and laborer on the basis

of a standard workweek of 40 hours. Work in
excess of the standard workweek is
permissible provided that the worker is
compensated at a rate of not less than 12
times the basic rate of pay for all hours
worked in excess of 40 hours in the
workweek. Section 107 of the Act is
applicable to construction work and provides
that no laborer or mechanic will be required
to work in surroundings or under working
conditions which are unsanitary, hazardous
or dangerous. These requirements do not
apply to the purchases of supplies or
materials or articles ordinarily available on
the open market, or contracts for
transportation or transmission of intelligence.

5. Rights to Inventions Made Under a
Contract or Agreement—Contracts or
agreements for the performance of
experimental, developmental, or research
work must provide for the rights of the
Federal Government and the recipient in any
resulting invention in accordance with 37
CFR part 401, “Rights to Inventions Made by
Nonprofit Organizations and Small Business
Firms Under Government Grants, Contracts
and Cooperative Agreements,” and any
implementing regulations issued by the
awarding agency.

6. Clean Air Act (42 U.S.C. 7401 et seq.)
and the Federal Water Pollution Control Act
(33 U.S.C. 1251 et seq.), as amended—
Contracts and subgrants of amounts in excess
of $100,000 must contain a provision that
requires the recipient to agree to comply with
all applicable standards, orders or regulations
issued pursuant to the Clean Air Act (42
U.S.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations must be reported to
the Federal awarding agency and the
Regional Office of the Environmental
Protection Agency (EPA).

7. Byrd Anti-Lobbying Amendment (31
U.S.C. 1352)—Contractors who apply or bid
for an award of more than $100,000 must file
the required certification. Each tier certifies
to the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or
attempting to influence an officer or
employee of any agency, a member of
Congress, officer or employee of Congress, or
an employee of a member of Congress in
connection with obtaining any Federal
contract, grant or any other award covered by
31 U.S.C. 1352. Each tier must also disclose
any lobbying with non-Federal funds that
takes place in connection with obtaining any
Federal award. Such disclosures are
forwarded from tier to tier up to the
recipient.

8. Debarment and Suspension (Executive
Orders 12549 and 12689)—No contract will
be made to parties listed on the General
Services Administration’s List of Parties
Excluded from Federal Procurement or
Nonprocurement Programs in accordance
with Executive Orders 12549 and 12689,
“Debarment and Suspension.” This list
contains the names of parties debarred,
suspended, or otherwise excluded by
agencies, and contractors declared ineligible
under statutory or regulatory authority other

than Executive Order 12549. Contractors
with awards that exceed the simplified
acquisition threshold must provide the
required certification regarding its exclusion
status and that of its principal employees.

[FR Doc. 03-11851 Filed 5-23-03; 8:45 am]
BILLING CODE 4191-02-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 437
RIN 0960-AE28

Uniform Administrative Requirements
for Grants and Cooperative
Agreements to State and Local
Governments

AGENCY: Social Security Administration
(SSA).
ACTION: Final rules.

SUMMARY: These final rules establish
new regulations dealing with the
administrative requirements for grants
and cooperative agreements with State
and local governments. The Social
Security Independence and Program
Improvements Act of 1994 established
SSA as an independent agency separate
from the Department of Health and
Human Services (HHS), effective March
31, 1995. As part of our effort to
implement our own set of grants
regulations, we are codifying the text of
the governmentwide grants management
Common Rule, “Uniform
Administrative Requirements for Grants
and Cooperative Agreements to State
and Local Governments.” This final
rule, along with the final rules we are
publishing elsewhere in today’s Federal
Register, establish SSA grants
regulations, separate from those of HHS,
effective upon publication.

EFFECTIVE DATE: These final rules are
effective May 27, 2003.

FOR FURTHER INFORMATION CONTACT:
Phyllis Y. Smith, Chief Grants
Management Officer, Office of
Operations Contracts and Grants, Office
of Acquisition and Grants, SSA, 1710
Gwynn Oak Ave., Baltimore, MD
21207-5279; telephone (410) 965-9518;
FAX (410) 966—9310.

SUPPLEMENTARY INFORMATION:

I. Background

In 1983, a 20-agency task force
established under the President’s
Council on Management Improvement
explored streamlining grants
management and reviewed OMB
Circular A-102, “Uniform
Administrative Requirements for Grants
to State and Local Governments.” As an
outgrowth of the task force studies, a
governmentwide “common” rule was
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drafted, which contained fiscal and
administrative requirements for grants
and cooperative agreements to State and
local governments (grantees) and
subrecipients which are State and local
governments (subgrantees). At the same
time, OMB and the agencies drafted a
revised Circular A—102 containing
guidance to Federal agencies on how
they should manage the award and
administration of Federal grants.

Consequently, two governmentwide
documents were issued. On March 11,
1988, a revised OMB Circular A-102—
directed solely to Federal agencies—was
published in the Federal Register (53
FR 8028). On the same date, a common
rule was published (53 FR 8033).
Consistent with a March 12, 1987,
Presidential memorandum, affected
agencies adopted the grants
management Common Rule verbatim,
except where inconsistent with
statutory requirements. The circular
became effective immediately while the
Common Rule did not become effective
until October 1, 1988.

The grants management Common
Rule sets forth consistent and uniform
standards among Federal agencies in the
management of grants and cooperative
agreements with State, local, and
federally recognized Indian tribal
governments. HHS implements the
provisions of the grants management
Common Rule through its regulations at
45 CFR part 92. Prior to March 31, 1995,
SSA was an operating component of
HHS. As a result of Public Law 103-296,
SSA became an independent agency on
March 31, 1995. However, pursuant to
section 106(b) of that law, the HHS
regulations at 45 CFR part 92 remain
applicable to SSA. In order to
implement our own set of grants
regulations, we are essentially adopting
the text of the governmentwide grants
management Common Rule. The result
is the SSA grants administration
regulations, 20 CFR part 437. HHS
regulations at 45 CFR part 92 will cease
to be applicable to SSA on the effective
date of these regulations, in accordance
with section 106(b) of Pub. L. 103—-296.

II. Differences Between Part 437 and
Common Rule

We have made several minor editorial
corrections to the language in the
common rule.

1.In §437.20(a), in the first sentence,
we have replaced the word “expand”
with the word “expend.” The sentence
correctly reads: “A State must expend
and account for grant funds in
accordance with State laws and
procedures for expending and
accounting for its own funds.”

2.In §437.30(f)(1), we have replaced
the word “formal” with the word
“format.” The sentence correctly reads:
““A request for prior approval of any
budget revision will be in the same
budget format the grantee used in its
application and shall be accompanied
by a narrative justification for the
proposed revision.”

3.In §437.42(f), we have included a
period after the word “records” so that
a new sentence begins with the word
“unless.” The sentences correctly read:
“The Federal Freedom of Information
Act (5 U.S.C. 552) does not apply to
records. Unless required by Federal,
State, or local law, grantees and
subgrantees are not required to permit
public access to their records.”

In addition to these changes,
throughout new part 437, we have
replaced, where appropriate, references
to “awarding agency(ies)”” to SSA. We
have also made numerous
nonsubstantive changes to make these
rules easier for the public to read and
understand.

I1I. Differences Between Part 437 and
45 CFR Part 92

We have also modified our rules from
the HHS rules at part 92 in two ways:

1. We have not included the language
at §§92.4(a)(2)—(10) and 92.4(b) in our
regulations. These provisions, which list
block grants and entitlements that are
non-SSA programs, do not apply to
SSA.

2. We have modified the language in
§92.30(a)(1), which appears in our
regulations at § 437.30(a)(1), to show
that approvals regarding revision of
budget and program plans should be
signed by the responsible SSA Grants
Management Officer; or the SSA
Commissioner or subordinate official
with proper delegated authority from
the Commissioner. SSA regional offices
are not involved with grant
administration activities. Therefore,
language dealing with the delegation of
approval authority to the regional
offices is unnecessary.

Regulatory Procedures
Justification for Final Rule

This rule is being published as a final
instead of as a proposed rule. Section
702(a)(5) of the Social Security Act (Act)
makes the regulations we prescribe
subject to the rulemaking procedures
established under section 553 of the
Administrative Procedure Act (APA), 5
U.S.C. 553. These procedures generally
require publication of notice of the
proposed rulemaking and the
solicitation of comments from interested
persons. However, the APA provides

exceptions to notice and comment
procedures when an agency finds that
there is good cause for dispensing with
such procedures on the basis that they
are impracticable, unnecessary, or
contrary to the public interest.

After due consideration, we have
determined that under 5 U.S.C.
553(b)(B), good cause exists for waiver
of notice of proposed rulemaking
because such procedure would be
unnecessary. These final regulations
adopt as SSA regulations the provisions
of the governmentwide grants
management Common Rule without
substantive change. Pursuant to section
106(b) of Public Law 103-296, the HHS
regulations at 45 CFR part 92, which
implement the provisions of the grants
management Common Rule, remain
applicable to SSA until such time as
these regulations become effective. The
differences in these regulations over
those of the grants management
Common Rule or those of 45 CFR part
92 are not substantive. Accordingly,
promulgation of these regulations
pursuant to notice and comment
rulemaking is unnecessary and may be
dispensed with pursuant to 5 U.S.C.
553(b)(B).

Waiver of 30-Day Delay in Effective Date

These regulations are effective on
publication, rather than effective 30
days after publication. As indicated
above, section 702(a)(5) of the Act
makes the regulations we prescribe
subject to the rulemaking procedures
established under section 553 of the
APA. Section 553(d) of the APA
requires that the effective date of a
substantive rule be no less than 30 days
after its publication, except in cases of:
rules which grant or recognize an
exemption or relieve a restriction;
interpretative rules and statements of
policy; or as otherwise provided by the
agency for good cause found and
published with the rule.

Under 5 U.S.C. 553(d)(3), good cause
exists for dispensing with the minimum
30-day period between publication date
and effective date. As indicated above,
these regulations adopt without change
the substantive provisions of the
governmentwide grants management
Common Rule. A 30-day delay in the
effective date of these regulations would
serve no purpose since, during such
delay, the identical provisions of Part
92, which implement the provisions of
the grants management Common Rule,
would remain applicable. Accordingly,
these regulations are effective on
publication.
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Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
have determined that these final rules
do not meet the criteria for a significant
regulatory action under Executive Order
12866, as amended by Executive Order
13258. Thus, they were not subject to
OMB review. We have also determined
that these rules meet the plain language
requirement of Executive Order 12866,
as amended by Executive Order 13258.

Regulatory Flexibility Act

We certify that these final regulations
will not have a significant economic
impact on a substantial number of small
entities because this rule merely reflects
the adoption of existing grant policies
and procedures by SSA and does not
promulgate any new policies or
procedures which would impact the
public. Therefore, a regulatory
flexibility analysis as provided in the
Regulatory Flexibility Act, as amended,
is not required.

Paperwork Reduction Act

The Paperwork Reduction Act (PRA)
of 1995 says that no persons are
required to respond to a collection of
information unless it displays a valid
OMB control number. In accordance
with the PRA, SSA is providing notice
that the Office of Management and
Budget has approved the information
collection requirements contained in
§§437.10 and 437.41 of these final
rules. The OMB Control Numbers for
these collections are 0348—0039 (SF—
269), 0348-0038 (SF-269A), 0348—-0043
(SF-424), 0348-0004 (SF—270), 0348—
0002 (SF-271) and 0348-00030 (SF-
272).

(Catalog of Federal Domestic Assistance:
Program No. 96.007—Social Security—
Research and Demonstration; and Program
No. 96.008—Social Security
Administration—Benefits Planning,
Assistance, and Outreach Program)

List of Subjects in 20 CFR Part 437

Accounting, Administrative practice
and procedures, Grant programs—
health, Grant programs—social
programs, Grants administration,
Reporting and recordkeeping
requirements.

Dated: April 25, 2003.
Jo Anne B. Barnhart,
Commissioner of Social Security.

= For the reasons set out in the preamble,
we are adding a new part 437 to chapter
I1I of title 20 of the Code of Federal Regu-
lations to read as follows:

m 1.Part 437 is added to read as follows:

PART 437—UNIFORM
ADMINISTRATIVE REQUIREMENTS
FOR GRANTS AND COOPERATIVE
AGREEMENTS TO STATE AND LOCAL
GOVERNMENTS

Subpart A—General

Sec.

437.1
437.2
437.3
437.4
437.5
437.6

Purpose and scope of this part.
Scope of subpart.

Definitions.

Applicability.

Effect on other issuances.
Additions and exceptions.

Subpart B—Pre-Award Requirements

437.10 Forms for applying for grants.

437.11 State plans.

437.12 Special grant or subgrant conditions
for “high-risk” grantees.

Subpart C—Post-Award Requirements

Financial Administration

437.20 Standards for financial management
systems.

437.21 Payment.

437.22 Allowable costs.

437.23 Period of availability of funds.

437.24 Matching or cost sharing.

437.25 Program income.

437.26 Non-Federal audit.

Changes, Property, and Subawards

437.30
437.31
437.32
437.33

Changes.

Real property.

Equipment.

Supplies.

437.34 Copyrights.

437.35 Subawards to debarred and
suspended parties.

437.36 Procurement.

437.37 Subgrants.

Reports, Records, Retention, and

Enforcement

437.40 Monitoring and reporting program
performance.

437.41 Financial reporting.

437.42 Retention and access requirements
for records.

437.43 Enforcement.

437.44 Termination for convenience.

Subpart D—After-the-Grant Requirements

437.50 Closeout.

437.51 Later disallowances and
adjustments.

437.52 Collection of amounts due.

Subpart E—Entitlement [Reserved]
Authority: 5 U.S.C. 301.

Subpart A—General

8§437.1 Purpose and scope of this part.
This part establishes the Social
Security Administration’s
administrative rules for Federal grants
and cooperative agreements and
subawards to State, local and Indian
tribal governments. The provisions of 20
CFR part 435, Subpart E (Disputes), also
apply to grants and cooperative
agreements covered by this part 437.

§437.2 Scope of subpart.

This subpart contains general rules
pertaining to this part and procedures
for control of exceptions from this part.

§437.3 Definitions.

As used in this part:

Accrued expenditures mean the
charges incurred by the grantee during
a given period requiring the provision of
funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subgrantees, subcontractors,
and other payees; and

(3) Other amounts becoming owed
under programs for which no current
services or performance is required,
such as annuities, insurance claims, and
other benefit payments.

Accrued income means the sum of:
(1) Earnings during a given period
from services performed by the grantee
and goods and other tangible property

delivered to purchasers, and

(2) Amounts becoming owed to the
grantee for which no current services or
performance is required by the grantee.

Acquisition Cost of an item of
purchased equipment means the net
invoice unit price of the property
including the cost of modifications,
attachments, accessories, or auxiliary
apparatus necessary to make the
property usable for the purpose for
which it was acquired. Other charges
such as the cost of installation,
transportation, taxes, duty or protective
in-transit insurance, shall be included
or excluded from the unit acquisition
cost in accordance with the grantee’s
regular accounting practices.

Administrative requirements mean
those matters common to grants in
general, such as financial management,
kinds and frequency of reports, and
retention of records. These are
distinguished from programmatic
requirements, which concern matters
that can be treated only on a program-
by-program or grant-by-grant basis, such
as kinds of activities that can be
supported by grants under a particular
program.

Awarding agency means:

(1) With respect to a grant, the Social
Security Administration, and

(2) With respect to a subgrant, the
party that awarded the subgrant.

Cash contributions means the
grantee’s cash outlay, including the
outlay of money contributed to the
grantee or subgrantee by other public
agencies and institutions, and private
organizations and individuals. When
authorized by Federal legislation,
Federal funds received from other
assistance agreements may be
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considered as grantee or subgrantee cash
contributions.

Contract means (except as used in the
definitions for grant and subgrant in
this section and except where qualified
by Federal) a procurement contract
under a grant or subgrant, and means a
procurement subcontract under a
contract.

Cost sharing or matching means the
value of the third party in-kind
contributions and the portion of the
costs of a federally assisted project or
program not borne by the Federal
Government.

Cost-type contract means a contract or
subcontract under a grant in which the
contractor or subcontractor is paid on
the basis of the costs it incurs, with or
without a fee.

Equipment means tangible,
nonexpendable, personal property
having a useful life of more than one
year and an acquisition cost of $5,000 or
more per unit. A grantee may use its
own definition of equipment provided
that such definition would at least
include all equipment defined in this
section.

Expenditure report means:

(1) For nonconstruction grants, the
SF—269 “Financial Status Report” (or
other equivalent report);

(2) For construction grants, the SF—
271 “Outlay Report and Request for
Reimbursement” (or other equivalent
report).

Federally recognized Indian tribal
government means the governing body
or a governmental agency of any Indian
tribe, band, nation, or other organized
group or community (including any
Native village as defined in section 3 of
the Alaska Native Claims Settlement
Act, 85 Stat 688) certified by the
Secretary of the Interior as eligible for
the special programs and services
provided by him through the Bureau of
Indian Affairs.

Government means a State or local
government or a federally recognized
Indian tribal government.

Grant means an award of financial
assistance, including cooperative
agreements, in the form of money, or
property in lieu of money, by the
Federal Government to an eligible
grantee. The term does not include
technical assistance that provides
services instead of money, or other
assistance in the form of revenue
sharing, loans, loan guarantees, interest
subsidies, insurance, or direct
appropriations. Also, the term does not
include assistance, such as a fellowship
or other lump sum award, which the
grantee is not required to account for.

Grantee means the government to
which a grant is awarded and which is

accountable for the use of the funds
provided. The grantee is the entire legal
entity even if only a particular
component of the entity is designated in
the grant award document.

Local government means a county,
municipality, city, town, township,
local public authority (including any
public and Indian housing agency under
the United States Housing Act of 1937)
school district, special district,
intrastate district, council of
governments (whether or not
incorporated as a nonprofit corporation
under state law), any other regional or
interstate government entity, or any
agency or instrumentality of a local
government.

Obligations means the amounts of
orders placed, contracts and subgrants
awarded, goods and services received,
and similar transactions during a given
period that will require payment by the
grantee during the same or a future
period.

OMB means the United States Office
of Management and Budget.

Outlays (expenditures) mean charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of actual cash
disbursement for direct charges for
goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
amount of cash advances and payments
made to contractors and subgrantees.
For reports prepared on an accrued
expenditure basis, outlays are the sum
of actual cash disbursements, the
amount of indirect expense incurred,
the value of in-kind contributions
applied, and the new increase (or
decrease) in the amounts owed by the
grantee for goods and other property
received, for services performed by
employees, contractors, subgrantees,
subcontractors, and other payees, and
other amounts becoming owed under
programs for which no current services
or performance are required, such as
annuities, insurance claims, and other
benefit payments.

Percentage of completion method
refers to a system under which
payments are made for construction
work according to the percentage of
completion of the work, rather than to
the grantee’s cost incurred.

Prior approval means documentation
evidencing consent prior to incurring
specific cost.

Real property means land, including
land improvements, structures and
appurtenances thereto, excluding
movable machinery and equipment.

Share, when referring to SSA’s
portion of real property, equipment or

supplies, means the same percentage as
SSA’s portion of the acquiring party’s
total costs under the grant to which the
acquisition costs under the grant to
which the acquisition cost of the
property was charged. Only costs are to
be counted—not the value of third-party
in-kind contributions.

SSA means the Social Security
Administration.

State means any of the several States
of the United States, the District of
Columbia, the Commonwealth of Puerto
Rico, any territory or possession of the
United States, or any agency or
instrumentality of a State exclusive of
local governments. The term does not
include any public and Indian housing
agency under United States Housing Act
of 1937.

Subgrant means an award of financial
assistance in the form of money, or
property in lieu of money, made under
a grant by a grantee to an eligible
subgrantee. The term includes financial
assistance when provided by
contractual legal agreement, but does
not include procurement purchases, nor
does it include any form of assistance
that is excluded from the definition of
grant in this part.

Subgrantee means the government or
other legal entity to which a subgrant is
awarded and which is accountable to
the grantee for the use of the funds
provided.

Supplies means all tangible personal
property other than equipment as
defined in this part.

Suspension means depending on the
context, either:

(1) Temporary withdrawal of the
authority to obligate grant funds
pending corrective action by the grantee
or subgrantee or a decision to terminate
the grant, or

(2) An action taken by a suspending
official in accordance with SSA
regulations implementing E.O. 12549 to
immediately exclude a person from
participating in grant transactions for a
period, pending completion of an
investigation and such legal or
debarment proceedings as may ensue.

Termination means permanent
withdrawal of the authority to obligate
previously-awarded grant funds before
that authority would otherwise expire. It
also means the voluntary
relinquishment of that authority by the
grantee or subgrantee. ‘“Termination”
does not include:

(1) Withdrawal of funds awarded on
the basis of the grantee’s underestimate
of the unobligated balance in a prior
period;

(2) Withdrawal of the unobligated
balance as of the expiration of a grant;



Federal Register/Vol. 68, No. 101/ Tuesday, May 27, 2003 /Rules and Regulations

28731

(3) Refusal to extend a grant or award
additional funds, to make a competing
or noncompeting continuation, renewal,
extension, or supplemental award; or

(4) Voiding of a grant upon
determination that the award was
obtained fraudulently, or was otherwise
illegal or invalid from inception.

Terms of a grant or subgrant mean all
requirements of the grant or subgrant,
whether in statute, regulations, or the
award document.

Third party in-kind contributions
mean property or services that benefit a
federally assisted project or program
and which are contributed by non-
Federal third parties without charge to
the grantee, or a cost-type contractor
under the grant agreement.

Unliquidated obligations for reports
prepared on a cash basis mean the
amount of obligations incurred by the
grantee that has not been paid. For
reports prepared on an accrued
expenditure basis, they represent the
amount of obligations incurred by the
grantee for which an outlay has not been
recorded.

Unobligated balance means the
portion of the funds authorized by SSA
that has not been obligated by the
grantee and is determined by deducting
the cumulative obligations from the
cumulative funds authorized.

§437.4 Applicability.

Subparts A through D of this part do
not apply to grants and subgrants to
governments issued under Federal
statutes or regulations authorized in
accordance with the exception
provision of § 437.6, nor do they apply
to grants and subgrants to State and
local institutions of higher education or
State and local hospitals.

8§437.5 Effect on other issuances.

All other grants administration
provisions of codified program
regulations, program manuals,
handbooks and other nonregulatory
materials apply to grants and subgrants
to governments only to the extent they
are required by statute, or authorized in
accordance with the exception
provision in §437.6.

§437.6 Additions and exceptions.

(a) For classes of grants and grantees
subject to this part, SSA may not impose
additional administrative requirements
except in codified regulations published
in the Federal Register.

(b) Exceptions for classes of grants or
grantees may be authorized only by
OMB.

(c) Exceptions on a case-by-case basis
and for subgrantees may be authorized
by SSA.

Subpart B—Pre-Award Requirements

§437.10 Forms for applying for grants.

(a) Scope. (1) This section prescribes
forms and instructions to be used by
governmental organizations (except
hospitals and institutions of higher
education operated by a government) in
applying for grants. This section is not
applicable, however, to formula grant
programs that do not require applicants
to apply for funds on a project basis.

(2) This section applies only to
applications to SSA for grants, and is
not required to be applied by grantees
in dealing with applicants for subgrants.
However, grantees are encouraged to
avoid more detailed or burdensome
application requirements for subgrants.

(b) Authorized forms and instructions
for governmental organizations. (1) In
applying for grants, applicants must
only use standard application forms or
those prescribed by the SSA with the
approval of OMB under the Paperwork
Reduction Act of 1980.

(2) Applicants are not required to
submit more than the original and two
copies of preapplications or
applications.

(3) Applicants must follow all
applicable instructions that bear OMB
clearance numbers. SSA may specify
and describe the programs, functions, or
activities that will be used to plan,
budget, and evaluate the work under a
grant. Other supplementary instructions
may be issued only with the approval of
OMB to the extent required under the
Paperwork Reduction Act of 1980. For
any standard form, except the SF—424
facesheet, SSA may shade out or
instruct the applicant to disregard any
line item that is not needed.

(4) When a grantee applies for
additional funding (such as a
continuation or supplemental award) or
amends a previously submitted
application, only the affected pages
need be submitted. Previously
submitted pages with information that is
still current need not be resubmitted.

§437.11 State plans.

(a) Scope. The statutes for some
programs require States to submit plans
before receiving grants. Under
regulations implementing Executive
Order 12372, “Intergovernmental
Review of Federal Programs,” States are
allowed to simplify, consolidate and
substitute plans. This section contains
additional provisions for plans that are
subject to regulations implementing the
Executive order.

(b) Requirements. A State needs to
meet only Federal administrative or
programmatic requirements for a plan

that are in statutes or codified
regulations.

(c) Assurances. In each plan the State
will include an assurance that the State
shall comply with all applicable Federal
statutes and regulations in effect with
respect to the periods for which it
receives grant funding. For this
assurance and other assurances required
in the plan, the State may:

(1) Cite by number the statutory or
regulatory provisions requiring the
assurances and affirm that it gives the
assurances required by those provisions,

(2) Repeat the assurance language in
the statutes or regulations, or

(3) Develop its own language to the
extent permitted by law.

(d) Amendments. A State will amend
a plan whenever necessary to reflect:

(1) New or revised Federal statutes or
regulations or

(2) A material change in any State
law, organization, policy, or State
agency operation. The State will obtain
approval for the amendment and its
effective date but need submit for
approval only the amended portions of
the plan.

§437.12 Special grant or subgrant
conditions for “*high-risk” grantees.

(a) A grantee or subgrantee may be
considered “high risk” if SSA
determines that a grantee or subgrantee:

(1) Has a history of unsatisfactory
performance, or

(2) Is not financially stable, or

(3) Has a management system which
does not meet the management
standards set forth in this part, or

(4) Has not conformed to terms and
conditions of previous awards, or

(5) Is otherwise not responsible; and
if SSA determines that an award will be
made, special conditions and/or
restrictions will correspond to the high-
risk condition and will be included in
the award.

(b) Special conditions or restrictions
may include:

(1) Payment on a reimbursement
basis;

(2) Withholding authority to proceed
to the next phase until receipt of
evidence of acceptable performance
within a given funding period;

(3) Requiring additional, more
detailed financial reports;

(4) Additional project monitoring;

(5) Requiring the grantee or
subgrantee to obtain technical or
management assistance; or

(6) Establishing additional prior
approvals.

(c) If SSA decides to impose such
conditions, SSA’s awarding official will
notify the grantee or subgrantee as early
as possible, in writing, of:
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(1) The nature of the special
conditions/restrictions;

(2) The reason(s) for imposing them;

(3) The corrective actions which must
be taken before they will be removed
and the time allowed for completing the
corrective actions and

(4) The method of requesting
reconsideration of the conditions/
restrictions imposed.

Subpart C—Post-Award Requirements
Financial Administration

§437.20 Standards for financial
management systems.

(a) A State must expend and account
for grant funds in accordance with State
laws and procedures for expending and
accounting for its own funds. Fiscal
control and accounting procedures of
the State, as well as its subgrantees and
cost-type contractors, must be sufficient
to—

(1) Permit preparation of reports
required by this part and the statutes
authorizing the grant, and

(2) Permit the tracing of funds to a
level of expenditures adequate to
establish that such funds have not been
used in violation of the restrictions and
prohibitions of applicable statutes.

(b) The financiafmanagement systems
of other grantees and subgrantees must
meet the following standards:

(1) Financial reporting. Accurate,
current, and complete disclosure of the
financial results of financially assisted
activities must be made in accordance
with the financial reporting
requirements of the grant or subgrant.

(2) Accounting records. Grantees and
subgrantees must maintain records that
adequately identify the source and
application of funds provided for
financially-assisted activities. These
records must contain information
pertaining to grant or subgrant awards
and authorizations, obligations,
unobligated balances, assets, liabilities,
outlays or expenditures, and income.

(3) Internal control. Effective control
and accountability must be maintained
for all grant and subgrant cash, real and
personal property, and other assets.
Grantees and subgrantees must
adequately safeguard all such property
and must assure that it is used solely for
authorized purposes.

(4) Budget control. Actual
expenditures or outlays must be
compared with budgeted amounts for
each grant or subgrant. Financial
information must be related to
performance or productivity data,
including the development of unit cost
information whenever appropriate or
specifically required in the grant or
subgrant agreement. If unit cost data are

required, estimates based on available
documentation will be accepted
whenever possible.

(5) Allowable cost. Applicable OMB
cost principles, SSA program
regulations, and the terms of grant and
subgrant agreements will be followed in
determining the reasonableness,
allowability, and allocability of costs.

(6) Source documentation.
Accounting records must be supported
by such source documentation as
cancelled checks, paid bills, payrolls,
time and attendance records, contract
and subgrant award documents, etc.

(7) Cash management. Procedures for
minimizing the time elapsing between
the transfer of funds from the U.S.
Treasury and disbursement by grantees
and subgrantees must be followed
whenever advance payment procedures
are used. Grantees must establish
reasonable procedures to ensure the
receipt of reports on subgrantees’ cash
balances and cash disbursements in
sufficient time to enable them to prepare
complete and accurate cash transactions
reports to SSA. When advances are
made by letter-of-credit or electronic
transfer of funds methods, the grantee
must make drawdowns as close as
possible to the time of making
disbursements. Grantees must monitor
cash drawdowns by their subgrantees to
assure that they conform substantially to
the same standards of timing and
amount as apply to advances to the
grantees.

(c) SSA may review the adequacy of
the financial management system of any
applicant for financial assistance as part
of a preaward review or at any time
subsequent to award.

§437.21 Payment.

(a) Scope. This section prescribes the
basic standard and the methods under
which SSA will make payments to
grantees, and grantees will make
payments to subgrantees and
contractors.

(b) Basic standard. Methods and
procedures for payment must minimize
the time elapsing between the transfer of
funds and disbursement by the grantee
or subgrantee, in accordance with
Treasury regulations at 31 CFR part 205.

(c) Advances. Grantees and
subgrantees will be paid in advance,
provided they maintain or demonstrate
the willingness and ability to maintain
procedures to minimize the time
elapsing between the transfer of the
funds and their disbursement by the
grantee or subgrantee.

(d) Reimbursement. Reimbursement is
the preferred method when the
requirements in paragraph (c) of this
section are not met. Grantees and

subgrantees may also be paid by
reimbursement for any construction
grant. Except as otherwise specified in
regulation, SSA may not use the
percentage of completion method to pay
construction grants. The grantee or
subgrantee may use that method to pay
its construction contractor, and if it
does, SSA’s payments to the grantee or
subgrantee will be based on the
grantee’s or subgrantee’s actual rate of
disbursement.

(e) Working capital advances. If a
grantee cannot meet the criteria for
advance payments described in
paragraph (c) of this section, and SSA
determines that reimbursement is not
feasible because the grantee lacks
sufficient working capital, SSA may
provide cash or a working capital
advance basis. Under this procedure,
SSA will advance cash to the grantee to
cover its estimated disbursement needs
for an initial period generally geared to
the grantee’s disbursing cycle.
Thereafter, SSA will reimburse the
grantee for its actual cash
disbursements. The working capital
advance method of payment may not be
used by grantees or subgrantees if the
reason for using such method is the
unwillingness or inability of the grantee
to provide timely advances to the
subgrantee to meet the subgrantee’s
actual cash disbursements.

(f) Effect of program income, refunds,
and audit recoveries on payment. (1)
Grantees and subgrantees must disburse
repayments to and interest earned on a
revolving fund before requesting
additional cash payments for the same
activity.

(2) Except as provided in paragraph
(f)(1) of this section, grantees and
subgrantees must disburse program
income, rebates, refunds, contract
settlements, audit recoveries and
interest earned on such funds before
requesting additional cash payments.

(g) Withholding payments. (1) Unless
otherwise required by Federal statute,
SSA will not withhold payments for
proper charges incurred by grantees or
subgrantees unless—(i) The grantee or
subgrantee fails to comply with grant
award conditions or

(ii) The grantee or subgrantee is
indebted to the United States.

(2) Cash withheld for failure to
comply with grant award condition, but
without suspension of the grant, will be
released to the grantee upon subsequent
compliance. When a grant is suspended,
payment adjustments will be made in
accordance with §437.43(c).

(3) SSA will not make payment to
grantees for amounts that are withheld
by grantees or subgrantees from
payment to contractors to assure
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satisfactory completion of work. SSA
will make payments when the grantees
or subgrantees actually disburse the
withheld funds to the contractors or to
escrow accounts established to assure
satisfactory completion of work.

(h) Cash depositories. (1) Consistent
with the national goal of expanding the
opportunities for minority business
enterprises, grantees and subgrantees
are encouraged to use minority banks (a
bank which is owned at least 50 percent
by minority group members). A list of
minority owned banks can be obtained
from the Minority Business
Development Agency, Department of
Commerce, Washington, DC 20230.

(2) A grantee or subgrantee must
maintain a separate bank account only

when required by Federal-State
agreement.

(1) Interest earned on advances.
Except for interest earned on advances
of funds exempt under the
Intergovernmental Cooperation Act (31
U.S.C. 6501 ef seq.) and the Indian Self-
Determination Act (23 U.S.C. 450),
grantees and subgrantees must
promptly, but at least quarterly, remit
interest earned on advances to the
Federal agency. The grantee or
subgrantee may keep interest amounts
up to $100 per year for administrative
expenses.

8437.22 Allowable costs.

(a) Limitation on use of funds. Grant
funds may be used only for:

(1) The allowable costs of the
grantees, subgrantees and cost-type
contractors, including allowable costs in
the form of payments to fixed-price
contractors; and

(2) Reasonable fees or profit to cost-
type contractors but not any fee or profit
(or other increment above allowable
costs) to the grantee or subgrantee.

(b) Applicable cost principles. For
each kind of organization, there is a set
of Federal principles for determining
allowable costs. Allowable costs will be
determined in accordance with the cost
principles applicable to the organization
incurring the costs. The following chart
lists the kinds of organizations and the
applicable cost principles.

For the costs of a—

Use the principles in—

(1) State, local or Indian tribal government .......
(2) Private nonprofit organization other than an (i) institution of higher
education, (ii) hospital, or (iii) organization named in OMB Circular

A-122 as not subject to that circular.
(3) Educational institutions

(4) For profit organizationother than a hospital and an organization
named in OMB Circular A-122 as not subject to that circular.

OMB Circular A-87.
OMB Circular A-122.

OMB Circular A-21.

48 CFR Part 31. Contract Cost Principles and Procedures, or uniform
cost accounting standards that comply with cost principles accept-
able to the Federal agency.

§437.23 Period of availability of funds.

(a) General. Where a funding period is
specified, a grantee may charge to the
award only costs resulting from
obligations of the funding period unless
carryover of unobligated balances is
permitted, in which case the carryover
balances may be charged for costs
resulting from obligations of the
subsequent funding period.

(b) Liquidation of obligations. A
grantee must liquidate all obligations
incurred under the award not later than
90 days after the end of the funding
period (or as specified in a program
regulation) to coincide with the
submission of the annual Financial
Status Report (SF—269). SSA may
extend this deadline at the request of
the grantee.

8437.24 Matching or cost sharing.

(a) Basic rule. Costs and contributions
acceptable. With the qualifications and
exceptions listed in paragraph (b) of this
section, a matching or cost sharing
requirement may be satisfied by either
or both of the following:

(1) Allowable costs incurred by the
grantee, subgrantee or a cost-type
contractor under the assistance
agreement. This includes allowable
costs borne by non-Federal grants or by
other cash donations from non-Federal
third parties.

(2) The value of third party in-kind
contributions applicable to the period to

which the cost sharing or matching
requirements applies.

(b) Qualifications and exceptions. (1)
Costs borne by other Federal grant
agreements. Except as provided by
Federal statute, a cost sharing or
matching requirement may not be met
by costs borne by another Federal grant.
This prohibition does not apply to
income earned by a grantee or
subgrantee from a contract awarded
under another Federal grant.

(2) General revenue sharing. For the
purpose of this section, general revenue
sharing funds distributed under 31
U.S.C. 6702 are not considered Federal
grant funds.

(3) Cost or contributions counted
towards other Federal costs-sharing
requirements. Neither costs nor the
values of third party in-kind
contributions may count towards
satisfying a cost sharing or matching
requirement of a grant agreement if they
have been or will be counted towards
satisfying a cost sharing or matching
requirement of another Federal grant
agreement, a Federal procurement
contract, or any other award of Federal
funds.

(4) Costs financed by program
income. Costs financed by program
income, as defined in § 437.25, may not
count towards satisfying a cost sharing
or matching requirement unless they are
expressly permitted in the terms of the
assistance agreement. (This use of

general program income is described in
§437.25(g).)

(5) Services or property financed by
income earned by contractors.
Contractors under a grant may earn
income from the activities carried out
under the contract in addition to the
amounts earned from the party
awarding the contract. No costs of
services or property supported by this
income may count toward satisfying a
cost sharing or matching requirement
unless other provisions of the grant
agreement expressly permit this kind of
income to be used to meet the
requirement.

(6) Records. Costs and third party in-
kind contributions counting towards
satisfying a cost sharing or matching
requirement must be verifiable from the
records of grantees and subgrantee or
cost-type contractors. These records
must show how the value placed on
third party in-kind contributions was
derived. To the extent feasible,
volunteer services will be supported by
the same methods that the organization
uses to support the allocability of
regular personnel costs.

(7) Special standards for third party
in-kind contributions.

(i) Third party in-kind contributions
count towards satisfying a cost sharing
or matching requirement only where, if
the party receiving the contributions
were to pay for them, the payments
would be allowable costs.
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(ii) Some third party in-kind
contributions are goods and services
that, if the grantee, subgrantee, or
contractor receiving the contribution
had to pay for them, the payments
would have been indirect costs. Costs
sharing or matching credit for such
contributions will be given only if the
grantee, subgrantee, or contractor has
established, along with its regular
indirect cost rate, a special rate for
allocating to individual projects or
programs the value of the contributions.

(iii) A third party in-kind contribution
to a fixed-price contract may count
towards satisfying a cost sharing or
matching requirement only if it results
in:

(A) An increase in the services or
property provided under the contract
(without additional cost to the grantee
or subgrantee) or

(B) A cost savings to the grantee or
subgrantee.

(iv) The values placed on third party
in-kind contributions for cost sharing or
matching purposes will conform to the
rules in the succeeding sections of this
part. If a third party in-kind
contribution is a type not treated in
those sections, the value placed upon it
shall be fair and reasonable.

(c) Valuation of donated services. (1)
Volunteer services. Unpaid services
provided to a grantee or subgrantee by
individuals will be valued at rates
consistent with those ordinarily paid for
similar work in the grantee’s or
subgrantee’s organization. If the grantee
or subgrantee does not have employees
performing similar work, the rates will
be consistent with those ordinarily paid
by other employers for similar work in
the same labor market. In either case, a
reasonable amount for fringe benefits
may be included in the valuation.

(2) Employees of other organizations.
When an employer other than a grantee,
subgrantee, or cost-type contractor
furnishes free of charge the services of
an employee in the employee’s normal
line of work, the services will be valued
at the employee’s regular rate of pay
exclusive of the employee’s fringe
benefits and overhead costs. If the
services are in a different line of work,
paragraph (c)(1) of this section applies.

(d) Valuation of third party donated
supplies and loaned equipment or
space. (1) If a third party donates
supplies, the contribution will be
valued at the market value of the
supplies at the time of donation.

(2) If a third party donates the use of
equipment or space in a building but
retains title, the contribution will be
valued at the fair rental rate of the
equipment or space.

(e) Valuation of third party donated
equipment, buildings, and land. If a
third party donates equipment,
buildings, or land, and title passes to a
grantee or subgrantee, the treatment of
the donated property will depend upon
the purpose of the grant or subgrant, as
follows:

(1) Awards for capital expenditures. If
the purpose of the grant or subgrant is
to assist the grantee or subgrantee in the
acquisition of property, the market
value of that property at the time of
donation may be counted as cost sharing
or matching,

(2) Other awards. If assisting in the
acquisition of property is not the
purpose of the grant or subgrant,
paragraphs (e)(2)(i) and (ii) of this
section apply:

(i) If approval is obtained from SSA,
the market value at the time of donation
of the donated equipment or buildings
and the fair rental rate of the donated
land may be counted as cost sharing or
matching. In the case of a subgrant, the
terms of the grant agreement may
require that the approval be obtained
from SSA as well as the grantee. In all
cases, the approval may be given only
if a purchase of the equipment or rental
of the land would be approved as an
allowable direct cost. If any part of the
donated property was acquired with
Federal funds, only the non-federal
share of the property may be counted as
cost-sharing or matching.

(ii) If approval is not obtained under
paragraph (e)(2)(i) of this section, no
amount may be counted for donated
land, and only depreciation or use
allowances may be counted for donated
equipment and buildings. The
depreciation or use allowances for this
property are not treated as third party
in-kind contributions. Instead, they are
treated as costs incurred by the grantee
or subgrantee. They are computed and
allocated (usually as indirect costs) in
accordance with the cost principles
specified in § 437.22, in the same way
as depreciation or use allowances for
purchased equipment and buildings.
The amount of depreciation or use
allowances for donated equipment and
buildings is based on the property’s
market value at the time it was donated.

(f) Valuation of grantee or subgrantee
donated real property for construction/
acquisition. If a grantee or subgrantee
donates real property for a construction
or facilities acquisition project, the
current market value of that property
may be counted as cost sharing or
matching. If any part of the donated
property was acquired with Federal
funds, only the non-federal share of the
property may be counted as cost sharing
or matching.

(g) Appraisal of real property. In some
cases under paragraphs (d), (e) and (f) of
this section, it will be necessary to
establish the market value of land or a
building or the fair rental rate of land or
of space in a building. In these cases,
SSA may require the market value or
fair rental value be set by an
independent appraiser, and that the
value or rate be certified by the grantee.
This requirement will also be imposed
by the grantee on subgrantees.

§437.25 Program income.

(a) General. Grantees are encouraged
to earn income to defray program costs.
Program income includes income from
fees for services performed, from the use
or rental of real or personal property
acquired with grant funds, from the sale
of commodities or items fabricated
under a grant agreement, and from
payments of principal and interest on
loans made with grant funds. Except as
otherwise provided in SSA regulations,
program income does not include
interest on grant funds, rebates, credits,
discounts, refunds, etc. and interest
earned on any of them.

(b) Definition of program income.
Program income means gross income
received by the grantee or subgrantee
directly generated by a grant supported
activity, or earned only as a result of the
grant agreement during the grant period.
“During the grant period” is the time
between the effective date of the award
and the ending date of the award
reflected in the final financial report.

(c) Cost of generating program
income. If authorized by SSA
regulations or the grant agreement, costs
incident to the generation of program
income may be deducted from gross
income to determine program income.

(d) Governmental revenues. Taxes,
special assessments, levies, fines, and
other such revenues raised by a grantee
or subgrantee are not program income
unless the revenues are specifically
identified in the grant agreement or SSA
regulations as program income.

(e) Royalties. Income from royalties
and license fees for copyrighted
material, patents, and inventions
developed by a grantee or subgrantee is
program income only if the revenues are
specifically identified in the grant
agreement or SSA regulations as
program income. (See §437.34.)

(f) Property. Proceeds from the sale of
real property or equipment will be
handled in accordance with the
requirements of §437.31 and §437.32.

(g) Use of program income. Program
income will be deducted from outlays
that may be both Federal and non-
Federal as described in paragraphs (g)(1)
through (3) of this section, unless SSA
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regulations or the grant agreement
specify another alternative (or a
combination of the alternatives). In
specifying alternatives, SSA may
distinguish between income earned by
the grantee and income earned by
subgrantees and between the sources,
kinds, or amounts of income. When SSA
authorizes the alternatives in paragraphs
(g)(2) and (3) of this section, program
income in excess of any limits
stipulated will also be deducted from
outlays.

(1) Deduction. Ordinarily program
income must be deducted from total
allowable costs to determine the net
allowable costs. Program income must
be used for current costs unless SSA
authorizes otherwise. Program income
that the grantee did not anticipate at the
time of the award must be used to
reduce SSA and grantee contributions
rather than to increase the funds
committed to the project.

(2) Addition. When authorized,
program income may be added to the
funds committed to the grant agreement
by SSA and the grantee. The program
income must be used for the purposes
and under the conditions of the grant
agreement.

(3) Cost sharing or matching. When
authorized, program income may be
used to meet the cost sharing or
matching requirement of the grant
agreement. The amount of the Federal
grant award remains the same.

(h) Income after the award period.
There are no Federal requirements
governing the disposition of program
income earned after the end of the
award period (i.e., until the ending date
of the final financial report, see
paragraph (a) of this section), unless the
terms of the agreement or SSA
regulations provide otherwise.

§437.26 Non-Federal audit.

(a) Basic Rule. Grantees and
subgrantees are responsible for
obtaining audits in accordance with the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501-7507) and revised OMB
Circular A-133, “Audits of States, Local
Governments, and Non-Profit
Organizations.” The audits must be
made by an independent auditor in
accordance with generally accepted
government auditing standards covering
financial audits.

(b) Subgrantees. State or local
governments, as those terms are defined
for purposes of the Single Audit Act
Amendments of 1996, that provide
Federal awards to a subgrantee, which
expends $300,000 or more (or other
amount as specified by OMB) in Federal
awards in a fiscal year, must:

(1) Determine whether State or local
subgrantees have met the audit
requirements of the Act and whether
subgrantees covered by OMB Circular
A—-110, “Uniform Administrative
Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations,” have met the
audit requirements of the Act.
Commercial contractors (private for-
profit and private and governmental
organizations) providing goods and
services to State and local governments
are not required to have a single audit
performed. State and local governments
should use their own procedures to
ensure that the contractor has complied
with laws and regulations affecting the
expenditure of Federal funds;

(2) Determine whether the subgrantee
spent Federal assistance funds provided
in accordance with applicable laws and
regulations. This may be accomplished
by reviewing an audit of the subgrantee
made in accordance with the Act,
Circular A-110, or through other means
(e.g., program reviews) if the subgrantee
has not had such an audit;

(3) Ensure that appropriate corrective
action is taken within six months after
receipt of the audit report in instance of
noncompliance with Federal laws and
regulations;

(4) Consider whether subgrantee
audits necessitate adjustment of the
grantee’s own records; and

(5) Require each subgrantee to permit
independent auditors to have access to
the records and financial statements.

(c) Auditor selection. In arranging for
audit services, grantees and subgrantees
must follow the rules in §437.36.

Changes, Property, and Subawards

§437.30 Changes.

(a) General. Grantees and subgrantees
are permitted to rebudget within the
approved direct cost budget to meet
unanticipated requirements and may
make limited program changes to the
approved project. However, unless
waived by the SSA, certain types of
post-award changes in budgets and
projects require the prior written
approval of SSA. Approvals are not
valid unless they are in writing, and
signed by at least one of the following
SSA officials:

(1) The responsible SSA Grants
Management Officer; or

(2) The SSA Commissioner or
subordinate official with proper
delegated authority from the
Commissioner.

(b) Relation to cost principles. The
applicable cost principles (see § 437.22)
contain requirements for prior approval

of certain types of costs. Except where
waived, those requirements apply to all
grants and subgrants even if paragraphs
(c) through (f) of this section do not.

(c) Budget changes. (1)
Nonconstruction projects. Except as
stated in other SSA regulations or an
award document, grantees or
subgrantees must obtain prior approval
from SSA whenever any of the
following changes is anticipated under
a nonconstruction award:

(i) Any revision which would result
in the need for additional funding.

(ii) Unless waived by SSA,
cumulative transfers among direct cost
categories, or, if applicable, among
separately budgeted programs, projects,
functions, or activities which exceed or
are expected to exceed ten percent of
the current total approved budget,
whenever SSA’s share exceeds
$100,000.

(iii) Transfer of funds allotted for
training allowances (i.e., from direct
payments to trainees to other expense
categories).

(2) Construction projects. Grantees
and subgrantees must obtain prior
written approval for any budget revision
that would result in the need for
additional funds.

(3) Combined construction and
nonconstruction projects. When a grant
or subgrant provides funding for both
construction and nonconstruction
activities, the grantee or subgrantee
must obtain prior written approval from
SSA before making any fund or budget
transfer from nonconstruction to
construction or vice versa.

(d) Programmatic changes. Grantees
or subgrantees must obtain the prior
approval from SSA whenever any of the
following actions is anticipated:

(1) Any revision of the scope or
objectives of the project (regardless of
whether there is an associated budget
revision requiring prior approval).

(2) Need to extend the period of
availability of funds.

(3) Changes in key persons in cases
where specified in an application or a
grant award. In research projects, a
change in the project director or
principal investigator always requires
approval unless waived by SSA.

(4) Under nonconstruction projects,
contracting out, subgranting (if
authorized by law) or otherwise
obtaining the services of a third party to
perform activities that are central to the
purposes of the award. This approval
requirement is in addition to the
approval requirements of § 437.36 but
does not apply to the procurement of
equipment, supplies, and general
support services.
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(5) Providing medical care to
individuals under research grants.

(e) Additional prior approval
requirements. SSA may not require
prior approval for any budget revision
that is not described in paragraph (c) of
this section.

(f) Requesting prior approval. (1) A
request for prior approval of any budget
revision will be in the same budget
format the grantee used in its
application and must be accompanied
by a narrative justification for the
proposed revision.

(2) A request for a prior approval
under the applicable Federal cost
principles (see § 437.22) may be made
by letter.

(3) A request by a subgrantee for prior
approval must be addressed in writing
to the grantee. The grantee will
promptly review such request and must
approve or disapprove the request in
writing. A grantee may not approve any
budget or project revision that is
inconsistent with the purpose or terms
and conditions of the Federal grant to
the grantee. If the revision requested by
the subgrantee would result in a change
to the grantee’s approved project that
requires Federal prior approval, the
grantee must obtain SSA’s approval
before approving the subgrantee’s
request.

§437.31 Real property.

(a) Title. Subject to the obligations
and conditions set forth in this section,
title to real property acquired under a
grant or subgrant will vest upon
acquisition in the grantee or subgrantee
respectively.

(b) Use. Except as otherwise provided
by Federal statutes, real property will be
used for the originally authorized
purposes as long as needed for that
purpose, and the grantee or subgrantee
may not dispose of or encumber its title
or other interests.

(c) Disposition. When real property is
no longer needed for the originally
authorized purpose, the grantee or
subgrantee must request disposition
instructions from SSA. The instructions
must provide for one of the following
alternatives:

(1) Retention of title. Retain title after
compensating SSA. The amount paid to
SSA is computed by applying SSA’s
percentage of participation in the cost of
the original purchase to the fair market
value of the property. However, in those
situations where a grantee or subgrantee
is disposing of real property acquired
with grant funds and acquiring
replacement real property under the
same program, the net proceeds from
the disposition may be used as an offset
to the cost of the replacement property.

(2) Sale of property. Sell the property
and compensate SSA. The amount due
SSA is calculated by applying SSA’s
percentage of participation in the cost of
the original purchase to the proceeds of
the sale after deduction of any actual
and reasonable selling and fixing-up
expenses. If the grant is still active, the
net proceeds from sale may be offset
against the original cost of the property.
When a grantee or subgrantee is directed
to sell property, sales procedures must
be followed that provide for competition
to the extent practicable and result in
the highest possible return.

(3) Transfer of title. Transfer title to
SSA or to a third-party designated/
approved by SSA. The grantee or
subgrantee must be paid an amount
calculated by applying the grantee or
subgrantee’s percentage of participation
in the purchase of the real property to
the current fair market value of the
property.

§437.32 Equipment.

(a) Title. Subject to the obligations
and conditions set forth in this section,
title to equipment acquired under a
grant or subgrant will vest upon
acquisition in the grantee or subgrantee
respectively.

(b) States. A State will use, manage,
and dispose of equipment acquired
under a grant by the State in accordance
with State laws and procedures. Other
grantees and subgrantees must follow
paragraphs (c) through (e) of this
section.

(c) Use. (1) Equipment must be used
by the grantee or subgrantee in the
program or project for which it was
acquired as long as needed, whether or
not the project or program continues to
be supported by Federal funds. When
no longer needed for the original
program or project, the equipment may
be used in other activities currently or
previously supported by a Federal
agency.

(2) The grantee or subgrantee must
also make equipment available for use
on other projects or programs currently
or previously supported by the Federal
Government, providing such use will
not interfere with the work on the
projects or program for which it was
originally acquired. First preference for
other use shall be given to other
programs or projects supported by SSA.
User fees should be considered if
appropriate.

(3) Notwithstanding the
encouragement in §437.25(a) to earn
program income, the grantee or
subgrantee may not use equipment
acquired with grant funds to provide
services for a fee to compete unfairly
with private companies that provide

equivalent services, unless specifically
permitted or contemplated by Federal
statute.

(4) When acquiring replacement
equipment, the grantee or subgrantee
may use the equipment to be replaced
as a trade-in or sell the property and use
the proceeds to offset the cost of the
replacement property, subject to the
approval of SSA.

(d) Management requirements.
Procedures for managing equipment
(including replacement equipment),
whether acquired in whole or in part
with grant funds, until disposition takes
place must meet the following
minimum requirements:

(1) Property records must be
maintained that include a description of
the property, a serial number or other
identification number, the source of
property, who holds title, the
acquisition date, and cost of the
property, percentage of Federal
participation in the cost of the property,
the location, use and condition of the
property, and any ultimate disposition
data including the date of disposal and
sale price of the property.

(2) A physical inventory of the
property must be taken and the results
reconciled with the property records at
least once every two years.

(3) A control system must be
developed to ensure adequate
safeguards to prevent loss, damage, or
theft of the property. Any loss, damage,
or theft will be investigated.

(4) Adequate maintenance procedures
must be developed to keep the property
in good condition.

(5) If the grantee or subgrantee is
authorized or required to sell the
property, proper sales procedures must
be established to ensure the highest
possible return.

(e) Disposition. When original or
replacement equipment acquired under
a grant or subgrant is no longer needed
for the original project or program or for
other activities currently or previously
supported by SSA or for other projects
or programs currently or previously
supported by the Federal government,
disposition of the equipment will be
made as follows:

(1) Items of equipment with a current
per-unit fair market value of less than
$5,000 may be retained, sold or
otherwise disposed of with no further
obligation to SSA.

(2) Items of equipment with a current
per unit fair market value in excess of
$5,000 may be retained or sold and SSA
has a right to an amount calculated by
multiplying the current market value or
proceeds from sale by SSA’s share of the
equipment.
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(3) In cases where a grantee or
subgrantee fails to take appropriate
disposition actions, SSA may direct the
grantee or subgrantee to take excess and
disposition actions.

(f) Federal equipment. In the event a
grantee or subgrantee is provided
federally-owned equipment:

(1) Title will remain vested in the
Federal Government.

(2) Grantees or subgrantees will
manage the equipment in accordance
with SSA rules and procedures, and
submit an annual inventory listing.

(3) When the equipment is no longer
needed, the grantee or subgrantee will
request disposition instructions from
SSA.

(g) Right to transfer title. SSA may
reserve the right to transfer title to the
Federal Government or a third party
named by SSA when such a third party
is otherwise eligible under existing
statutes. Such transfers are subject to the
following standards:

(1) The property must be identified in
the grant or otherwise made known to
the grantee in writing.

(2) SSA will issue disposition
instruction within 120 calendar days
after the end of the Federal support of
the project for which it was acquired. If
SSA fails to issue disposition
instructions within the 120 calendar-
day period the grantee must follow
paragraph (e) of this section.

(3) When title to equipment is
transferred, the grantee will be paid an
amount calculated by applying the
percentage of participation in the
purchase to the current fair market
value of the property.

§437.33 Supplies.

(a) Title. Title to supplies acquired
under a grant or subgrant will vest,
upon acquisition, in the grantee or
subgrantee respectively.

(b) Disposition. If there is a residual
inventory of unused supplies exceeding
$5,000 in total aggregate fair market
value upon termination or completion
of the award, and if the supplies are not
needed for any other federally
sponsored programs or projects, the
grantee or subgrantee must compensate
SSA for its share.

§437.34 Copyrights.

SSA reserves a royalty-free,
nonexclusive, and irrevocable license to
reproduce, publish or otherwise use,
and to authorize others to use, for
Federal Government purposes:

(a) The copyright in any work
developed under a grant, subgrant, or
contract under a grant or subgrant; and

(b) Any rights of copyright to which
a grantee, subgrantee or a contractor

purchases ownership with grant
support.

§437.35 Subawards to debarred and
suspended parties.

Grantees and subgrantees must not
make any award or permit any award
(subgrant or contract) at any tier to any
party which is debarred or suspended or
is otherwise excluded from or ineligible
for participation in Federal assistance
programs under Executive Order 12549,
“Debarment and Suspension.”

8§437.36 Procurement.

(a) States. When procuring property
and services under a grant, a State must
follow the same policies and procedures
it uses for procurements from its non-
Federal funds. The State must ensure
that every purchase order or other
contract includes any clauses required
by Federal statutes and executive orders
and their implementing regulations.
Other grantees and subgrantees must
follow paragraphs (b) through (i) in this
section.

(b) Procurement standards. (1)
Grantees and subgrantees must use their
own procurement procedures which
reflect applicable State and local laws
and regulations, provided that the
procurements conform to applicable
Federal law and the standards identified
in this section.

(2) Grantees and subgrantees must
maintain a contract administration
system that ensures that contractors
perform in accordance with the terms,
conditions, and specifications of their
contracts or purchase orders.

(3) Grantees and subgrantees must
maintain a written code of standards of
conduct governing the performance of
their employees engaged in the award
and administration of contracts. No
employee, officer or agent of the grantee
or subgrantee may participate in
selection, or in the award or
administration of a contract supported
by Federal funds if a conflict of interest,
real or apparent, would be involved.
Such a conflict would arise when:

(i) The employee, officer or agent,

(ii) Any member of his immediate
family,

(iii) His or her partner, or

(iv) An organization which employs,
or is about to employ, any such persons,
has a financial or other interest in the
firm selected for award. The grantee’s or
subgrantee’s officers, employees or
agents may neither solicit nor accept
gratuities, favors or anything of
monetary value from contractors,
potential contractors, or parties to
subagreements. Grantee and subgrantees
may set minimum rules where the
financial interest is not substantial or

the gift is an unsolicited item of
nominal intrinsic value. To the extent
permitted by State or local law or
regulations, such standards or conduct
must provide for penalties, sanctions, or
other disciplinary actions for violations
of such standards by the grantee’s and
subgrantee’s officers, employees, or
agents, or by contractors or their agents.
SSA may in regulation provide
additional prohibitions relative to real,
apparent, or potential conflicts of
interest.

(4) Grantee and subgrantee procedures
must provide for a review of proposed
procurements to avoid purchase of
unnecessary or duplicative items.
Consideration should be given to
consolidating or breaking out
procurements to obtain a more
economical purchase. Where
appropriate, an analysis must be made
of lease versus purchase alternatives,
and any other appropriate analysis to
determine the most economical
approach.

(5) To foster greater economy and
efficiency, grantees and subgrantees are
encouraged to enter into State and local
intergovernmental agreements for
procurement or use of common goods
and services.

(6) Grantees and subgrantees are
encouraged to use Federal excess and
surplus property in lieu of purchasing
new equipment and property whenever
such use is feasible and reduces project
costs.

(7) Grantees and subgrantees are
encouraged to use value engineering
clauses in contracts for construction
projects of sufficient size to offer
reasonable opportunities for cost
reductions. Value engineering is a
systematic and creative analysis of each
contract item or task to ensure that its
essential function is provided at the
overall lower cost.

(8) Grantees and subgrantees will
make awards only to responsible
contractors possessing the ability to
perform successfully under the terms
and conditions of a proposed
procurement. Consideration must be
given to such matters as contractor
integrity, compliance with public
policy, record of past performance, and
financial and technical resources.

(9) Grantees and subgrantees must
maintain records sufficient to detail the
significant history of a procurement.
These records must include, but are not
necessarily limited to the following:
Rationale for the method of
procurement, selection of contract type,
contractor selection or rejection, and the
basis for the contract price.
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(10) Grantees and subgrantees must
use time and materials type contracts
only—

(i) After a determination that no other
contract is suitable, and

(ii) If the contract includes a ceiling
price that the contractor exceeds at its
own risk.

(11) Grantees and subgrantees alone
will be responsible, in accordance with
good administrative practice and sound
business judgment, for the settlement of
all contractual and administrative issues
arising out of procurements. These
issues include, but are not limited to
source evaluation, protests, disputes,
and claims. These standards do not
relieve the grantee or subgrantee of any
contractual responsibilities under its
contracts. SSA will not substitute its
judgment for that of the grantee or
subgrantee unless the matter is
primarily a Federal concern. Violations
of law will be referred to the local, State,
or Federal authority having proper
jurisdiction.

(12) Grantees and subgrantees must
have protest procedures to handle and
resolve disputes relating to their
procurements and must in all instances
disclose information regarding the
protest to SSA. A protestor must
exhaust all administrative remedies
with the grantee and subgrantee before
pursuing a protest with SSA. Reviews of
protests by SSA Federal agency are
limited to:

(i) Violations of Federal law or
regulations and the standards of this
section (violations of State or local law
will be under the jurisdiction of State or
local authorities) and

(ii) Violations of the grantee’s or
subgrantee’s protest procedures for
failure to review a complaint or protest.
Protests received by SSA other than
those specified in this paragraph (b)(12)
will be referred to the grantee or
subgrantee.

(c) Competition. (1) All procurement
transactions must be conducted in a
manner providing full and open
competition consistent with the
standards of this section. Some of the
situations considered to be restrictive of
competition include but are not limited
to:

(i) Placing unreasonable requirements
on firms in order for them to qualify to
do business,

(ii) Requiring unnecessary experience
and excessive bonding,

(iii) Noncompetitive pricing practices
between firms or between affiliated
companies,

(iv) Noncompetitive awards to
consultants that are on retainer
contracts,

(v) Organizational conflicts of interest,

(vi) Specifying only a “brand name”
product instead of allowing “an equal”
product to be offered and describing the
performance of other relevant
requirements of the procurement, and

(vii) Any arbitrary action in the
procurement process.

(2) Grantees and subgrantees must
conduct procurements in a manner that
prohibits the use of statutorily or
administratively imposed in-State or
local geographical preferences in the
evaluation of bids or proposals, except
in those cases where applicable Federal
statutes expressly mandate or encourage
geographic preference. Nothing in this
section preempts State licensing laws.
When contracting for architectural and
engineering (A/E) services, geographic
location may be a selection criteria
provided its application leaves an
appropriate number of qualified firms,
given the nature and size of the project,
to compete for the contract.

(3) Grantees must have written
selection procedures for procurement
transactions. These procedures must
ensure that all solicitations:

(i) Incorporate a clear and accurate
description of the technical
requirements for the material, product,
or service to be procured. Such
description may not, in competitive
procurements, contain features that
unduly restrict competition. The
description may include a statement of
the qualitative nature of the material,
product or service to be procured, and
when necessary, must set forth those
minimum essential characteristics and
standards to which it must conform if it
is to satisfy its intended use. Detailed
product specifications should be
avoided if at all possible. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a ‘‘brand name
or equal” description may be used as a
means to define the performance or
other salient requirements of a
procurement. The specific features of
the named brand which must be met by
offerors must be clearly stated; and

(ii) Identify all requirements that the
offerors must fulfill and all other factors
to be used in evaluating bids or
proposals.

(4) Grantees and subgrantees must
ensure that all prequalified lists of
persons, firms, or products which are
used in acquiring goods and services are
current and include enough qualified
sources to ensure maximum open and
free competition. Also, grantees and
subgrantees may not preclude potential
bidders from qualifying during the
solicitation period.

(d) Methods of procurement to be
followed. (1) Procurement by Small

Purchase procedures. Small purchase
procedures are those relatively simple
and informal procurement methods for
securing services, supplies, or other
property that do not cost more than the
simplified acquisition threshold fixed at
41 U.S.C. 403(11) (currently set at
$100,000). If small purchase procedures
are used, price or rate quotations must
be obtained from an adequate number of
qualified sources.

(2) Procurement by sealed bids
(formal advertising). Bids are publicly
solicited and a firm-fixed-price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid,
conforming with all the material terms
and conditions of the invitation for bids,
is the lowest in price. The sealed bid
method is the preferred method for
procuring construction, if the conditions
in paragraph (d)(2)(i) of this section
apply. .

(i) In order for sealed bidding to be
feasible, the following conditions
should be present:

(A) A complete, adequate, and
realistic specification or purchase
description is available;

(B) Two or more responsible bidders
are willing and able to compete
effectively and for the business; and

(C) The procurement lends itself to a
firm fixed price contract and the
selection of the successful bidder can be
made principally on the basis of price.

(ii) If sealed bids are used, the
following requirements apply:

(A) The invitation for bids must be
publicly advertised and bids must be
solicited from an adequate number of
known suppliers, providing them
sufficient time prior to the date set for
opening the bids;

(B) The invitation for bids, which will
include any specifications and pertinent
attachments, must define the items or
services in order for the bidder to
properly respond;

(C) All bids must be publicly opened
at the time and place prescribed in the
invitation for bids;

(D) A firm fixed-price contract award
must be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transportation
cost, and life cycle costs must be
considered in determining which bid is
lowest. Payment discounts will only be
used to determine the low bid when
prior experience indicates that such
discounts are usually taken advantage
of; and

(E) Any or all bids may be rejected if
there is a sound documented reason.

(3) Procurement by competitive
proposals. The technique of competitive
proposals is normally conducted with
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more than one source submitting an
offer, and either a fixed-price or cost-
reimbursement type contract is
awarded. It is generally used when
conditions are not appropriate for the
use of sealed bids. If this method is
used, the following requirements apply:

(i) Requests for proposals must be
publicized and identify all evaluation
factors and their relative importance.
Any response to publicized requests for
proposals must be honored to the
maximum extent practical;

(ii) Proposals must be solicited from
an adequate number of qualified
sources;

(iii) Grantees and subgrantees must
have a method for conducting technical
evaluations of the proposals received
and for selecting awardees;

(iv) Awards must be made to the
responsible firm whose proposal is most
advantageous to the program, with price
and other factors considered; and

(v) Grantees and subgrantees may use
competitive proposal procedures for
qualifications-based procurement of
architectural/engineering (A/E)
professional services whereby
competitors’ qualifications are evaluated
and the most qualified competitor is
selected, subject to negotiation of fair
and reasonable compensation. The
method, where price is not used as a
selection factor, can only be used in
procurement of A/E professional
services. It cannot be used to purchase
other types of services though A/E firms
are a potential source to perform the
proposed effort.

(4) Procurement by noncompetitive
proposals is procurement through
solicitation of a proposal from only one
source, or after solicitation of a number
of sources, competition is determined
inadequate.

(i) Procurement by noncompetitive
proposals may be used only when the
award of a contract is not feasible under
small purchase procedures, sealed bids
or competitive proposals and one of the
following circumstances applies:

(A) The item is available only from a
single source;

(B) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive
solicitation.

(C) SSA authorizes noncompetitive
proposals; or

(D) After solicitation of a number of
sources, competition is determined
inadequate.

(ii) Cost analysis, i.e., verifying the
proposed cost data, the projections of
the data, and the evaluation of the
specific elements of costs and profits, is
required.

(iii) Grantees and subgrantees may be
required to submit the proposed
procurement to SSA for pre-award
review in accordance with paragraph (g)
of this section.

(e) Contracting with small and
minority firms, women’s business
enterprise and labor surplus area firms.
(1) The grantee and subgrantee must
take all necessary affirmative steps to
assure that minority firms, women’s
business enterprises, and labor surplus
area firms are used when possible.

(2) Affirmative steps include:

(i) Placing qualified small and
minority businesses and women’s
business enterprises on solicitation lists;

(ii) Assuring that small and minority
businesses, and women’s business
enterprises are solicited whenever they
are potential sources;

(iii) Dividing total requirements,
when economically feasible, into
smaller tasks or quantities to permit
maximum participation by small and
minority business, and women’s
business enterprises;

(iv) Establishing delivery schedules,
where the requirement permits, which
encourage participation by small and
minority business, and women’s
business enterprises;

(v) Using the services and assistance
of the Small Business Administration,
and the Minority Business Development
Agency of the Department of Commerce;
and

(vi) Requiring the prime contractor, if
subcontracts are to be let, to take the
affirmative steps listed in paragraphs
(e)(2)(i) through (v) of this section.

(f) Contract cost and price. (1)
Grantees and subgrantees must perform
a cost or price analysis in connection
with every procurement action
including contract modifications. The
method and degree of analysis is
dependent on the facts surrounding the
particular procurement situation, but as
a starting point, grantees must make
independent estimates before receiving
bids or proposals. A cost analysis must
be performed when the offeror is
required to submit the elements of his
estimated cost, e.g., under professional,
consulting, and architectural
engineering services contracts. A cost
analysis is necessary when adequate
price competition is lacking, and for
sole source procurements, including
contract modifications or change orders,
unless price reasonableness can be
established on the basis of a catalog or
market price of a commercial product
sold in substantial quantities to the
general public or based on prices set by
law or regulation. A price analysis must
be used in all other instances to

determine the reasonableness of the
proposed contract price.

(2) Grantees and subgrantees must
negotiate profit as a separate element of
the price for each contract in which
there is no price competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable profit,
consideration must be given to the
complexity of the work to be performed,
the risk borne by the contractor, the
contractor’s investment, the amount of
subcontracting, the quality of its record
of past performance, and industry profit
rates in the surrounding geographical
area for similar work.

(3) Costs or prices based on estimated
costs for contracts under grants are
allowable only to the extent that costs
incurred or cost estimates included in
negotiated prices are consistent with
Federal cost principles (see § 437.22).
Grantees may reference their own cost
principles that comply with the
applicable Federal cost principles.

(4) The cost plus a percentage of cost
and percentage of construction cost
methods of contracting may not be used.

(g) SSA review. (1) Grantees and
subgrantees must make available, upon
request of SSA, technical specifications
on proposed procurements where SSA
believes such review is needed to
ensure that the item and/or service
specified is the one being proposed for
purchase. This review generally must
take place prior to the time the
specification is incorporated into a
solicitation document. However, if the
grantee or subgrantee desires to have the
review accomplished after a solicitation
has been developed, SSA may still
review the specifications, with such
review usually limited to the technical
aspects of the proposed purchase.

(2) Grantees and subgrantees must on
request make available for SSA pre-
award review procurement documents,
such as requests for proposals or
invitations for bids, independent cost
estimates, etc., when:

(i) A grantee’s or subgrantee’s
procurement procedures or operation
fails to comply with the procurement
standards in this section; or

(ii) The procurement is expected to
exceed the simplified acquisition
threshold and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation; or

(iii) The procurement, which is
expected to exceed the simplified
acquisition threshold, specifies a “brand
name’’ product; or

(iv) TIt)le proposed award is more than
the simplified acquisition threshold and
is to be awarded to other than the
apparent low bidder under a sealed bid
procurement; or
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(v) A proposed contract modification
changes the scope of a contract or
increases the contract amount by more
than the simplified acquisition
threshold.

(3) A grantee or subgrantee is exempt
from the pre-award review in paragraph
(g)(2) of this section if SSA determines
that its procurement systems comply
with the standards of this section.

(i) A grantee or subgrantee may
request that its procurement system be
reviewed by SSA to determine whether
its system meets these standards in
order for its system to be certified.
Generally, these reviews will occur
where there is a continuous high-dollar
funding, and third-party contracts are
awarded on a regular basis;

(ii) A grantee or subgrantee may self-
certify its procurement system. Such
self-certification does not limit SSA’s
right to survey the system. Under a self-
certification procedure, SSA may wish
to rely on written assurances from the
grantee or subgrantee that it is
complying with these standards. A
grantee or subgrantee must cite specific
procedures, regulations, standards, etc.,
as being in compliance with these
requirements and have its system
available for review.

(h) Bonding requirements. For
construction or facility improvement
contracts or subcontracts exceeding the
simplified acquisition threshold, SSA
may accept the bonding policy and
requirements of the grantee or
subgrantee provided SSA has made a
determination that the SSA’s interest is
adequately protected. If such a
determination has not been made, the
minimum requirements are as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The “bid guarantee” will consist
of a firm commitment such as a bid
bond, certified check, or other
negotiable instrument accompanying a
bid as assurance that the bidder will,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A “performance bond” is
one executed in connection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the
contract price. A “payment bond” is
one executed in connection with a
contract to assure payment as required
by law of all persons supplying labor
and material in the execution of the
work provided for in the contract.

(i) Contract provisions. A grantee’s
and subgrantee’s contracts must contain
provisions in paragraph (i) of this
section. SSA is permitted to require
changes, remedies, changed conditions,
access and records retention,
suspension of work, and other clauses
approved by the Office of Federal
Procurement Policy.

(1) Administrative, contractual, or
legal remedies in instances where
contractors violate or breach contract
terms, and provide for such sanctions
and penalties as may be appropriate
(Contracts more than the simplified
acquisition threshold).

(2) Termination for cause and for
convenience by the grantee or
subgrantee including the manner by
which it will be effected and the basis
for settlement (All contracts in excess of
$10,000).

(3) Compliance with Executive Order
11246 of September 24, 1965 entitled
“Equal Employment Opportunity,” as
amended by Executive Order 11375 of
October 13, 1967 and as supplemented
in Department of Labor regulations (41
CFR chapter 60) (All construction
contracts awarded in excess of $10,000
by grantees and their contractors or
subgrantees).

(4) Compliance with the Copeland
“Anti-Kickback” Act (18 U.S.C. 874) as
supplemented in Department of Labor
regulations (29 CFR part 3) (All
contracts and subgrants for construction
or repair).

(5) Compliance with the Davis-Bacon
Act (40 U.S.C. 276a to 276a—7) as
supplemented by Department of Labor
regulations (29 CFR part 5).
(Construction contracts in excess of
$2,000 awarded by grantees and
subgrantees when required by Federal
grant program legislation).

(6) Compliance with sections 103 and
107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327—
330) as supplemented by Department of
Labor regulations (29 CFR part 5).
(Construction contracts awarded by
grantees and subgrantees in excess of
$2,000, and in excess of $2,500 for other
contracts which involve the
employment of mechanics or laborers).

(7) Notice of SSA requirements and
regulations pertaining to reporting.

(8) Notice of SSA requirements and
regulations pertaining to patent rights
with respect to any discovery or
invention that arises or is developed in
the course of or under such contract.

(9) SSA requirements and regulations
pertaining to copyrights and rights in
data.

(10) Access by the grantee, the
subgrantee, SSA, the Comptroller
General of the United States, or any of

their duly authorized representatives to
any books, documents, papers, and
records of the contractor which are
directly pertinent to that specific
contract for the purpose of making
audit, examination, excerpts, and
transcriptions.

(11) Retention of all required records
for three years after grantees or
subgrantees make final payments and all
other pending matters are closed.

(12) Compliance with all applicable
standards, orders, or requirements
issued under section 306 of the Clear
Air Act (42 U.S.C. 1857(h)), section 508
of the Clean Water Act (33 U.S.C. 1368),
Executive Order 11738, and
Environmental Protection Agency
regulations (40 CFR part 15) (Contracts,
subcontracts, and subgrants of amounts
in excess of $100,000).

(13) Mandatory standards and policies
relating to energy efficiency which are
contained in the state energy
conservation plan issued in compliance
with the Energy Policy and
Conservation Act (Pub. L. 94-163, 89
Stat. 871).

§437.37 Subgrants.

(a) States. States must follow state law
and procedures when awarding and
administering subgrants (whether on a
cost reimbursement or fixed amount
basis) of financial assistance to local and
Indian tribal governments. States must:

(1) Ensure that every subgrant
includes any clauses required by
Federal statute and executive orders and
their implementing regulations;

(2) Ensure that subgrantees are aware
of requirements imposed upon them by
Federal statute and regulation;

(3) Ensure that a provision for
compliance with §437.42 is placed in
every cost reimbursement subgrant; and

(4) Conform any advances of grant
funds to subgrantees substantially to the
same standards of timing and amount
that apply to cash advances by SSA.

(b) All other grantees. All other
grantees must follow the provisions of
this part which are applicable to
awarding agencies when awarding and
administering subgrants (whether on a
cost reimbursement or fixed amount
basis) of financial assistance to local and
Indian tribal governments. Grantees
must:

(1) Ensure that every subgrant
includes a provision for compliance
with this part;

(2) Ensure that every subgrant
includes any clauses required by
Federal statute and executive orders and
their implementing regulations; and

(3) Ensure that subgrantees are aware
of requirements imposed upon them by
Federal statutes and regulations.
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(c) Exceptions. By their own terms,
certain provisions of this part do not
apply to the award and administration
of subgrants:

(1) Section 437.10;

(2) Section 437.11;

(3) The letter-of-credit procedures
specified in Treasury Regulations at 31
CFR part 205, cited in §437.21; and

(4) Section 437.50.

Reports, Records, Retention, and
Enforcement

§437.40 Monitoring and reporting program
performance.

(a) Monitoring by grantees. Grantees
are responsible for managing the day-to-
day operations of grant and subgrant
supported activities. Grantees must
monitor grant and subgrant supported
activities to assure compliance with
applicable Federal requirements and
that performance goals are being
achieved. Grantee monitoring must
cover each program, function or activity.

(b) Nonconstruction performance
reports. SSA may, if it decides that
performance information available from
subsequent applications contains
sufficient information to meet its
programmatic needs, require the grantee
to submit a performance report only
upon expiration or termination of grant
support. Unless waived by SSA, this
report is due on the same date as the
final Financial Status Report.

(1) Grantees must submit annual
performance reports unless SSA
requires quarterly or semi-annual
reports. However, performance reports
are not required more frequently than
quarterly. Annual reports are due 90
days after the grant year, quarterly or
semi-annual reports are due 30 days
after the reporting period. The final
performance report is due 90 days after
the expiration or termination of grant
support. If a justified request is
submitted by a grantee, SSA may extend
the due date for any performance report.
Additionally, requirements for
unnecessary performance reports may
be waived by SSA.

(2) Performance reports must contain,
for each grant, brief information on the
following:

(i) A comparison of actual
accomplishments to the objectives
established for the period. Where the
output of the project can be quantified,
a computation of the cost per unit of
output may be required if that
information will be useful.

(ii) The reasons for slippage if
established objectives were not met.

(iii) Additional pertinent information
including, when appropriate, analysis
and explanation of cost overruns or high
unit costs.

(3) Grantees will not be required to
submit more than the original and two
copies of performance reports.

(4) Grantees must adhere to the
standards in this section in prescribing
performance reporting requirements for
subgrantees.

(c) Construction performance reports.
For the most part, on-site technical
inspections and certified percentage-of-
completion data are relied on heavily by
Federal agencies to monitor progress
under construction grants and
subgrants. SSA will require additional
formal performance reports only when
considered necessary, and never more
frequently than quarterly.

(d) Significant developments. Events
may occur between the scheduled
performance reporting dates that have
significant impact upon the grant or
subgrant supported activity. In such
cases, the grantee must inform SSA as
soon as the following types of
conditions become known:

(1) Problems, delays, or adverse
conditions which will materially impair
the ability to meet the objective of the
award. This disclosure must include a
statement of the action taken, or
contemplated, and any assistance
needed to resolve the situation.

(2) Favorable developments that
enable meeting time schedules and
objectives sooner or at less cost than
anticipated or producing more
beneficial results than originally
planned.

(e) Site visits. SSA may make site
visits as warranted by program needs.

(f) Waivers, extensions. (1) SSA may
waive any performance report required
by this part if not needed.

(2) The grantee may waive any
performance report from a subgrantee
when not needed. The grantee may
extend the due date for any performance
report from a subgrantee if the grantee
will still be able to meet its performance
reporting obligations to the Federal
agency.

§437.41 Financial reporting.

(a) General. (1) Except as provided in
paragraphs (a)(2) and (5) of this section,
grantees may use only the forms
specified in paragraphs (a) through (e) of
this section, and such supplementary or
other forms as may from time to time be
authorized by OMB, for:

(i) Submitting financial reports to
SSA, or

(ii) Requesting advances or
reimbursements when letters of credit
are not used.

(2) Grantees need not use the forms
prescribed in this section in dealing
with their subgrantees. However,
grantees may not impose more

burdensome requirements on
subgrantees.

(3) Grantees must follow all
applicable standard and supplemental
Federal agency instructions approved by
OMB to the extent required under the
Paperwork Reduction Act of 1980 for
use in connection with forms specified
in paragraphs (b) through (e) of this
section. SSA may issue substantive
supplementary instructions only with
the approval of OMB. SSA may shade
out or instruct the grantee to disregard
any line item that SSA finds
unnecessary for its decisionmaking
purposes.

(4) Grantees are not required to
submit more than the original and two
copies of forms required under this part.

(5) SSA may provide computer
outputs to grantees to expedite or
contribute to the accuracy of reporting.
SSA may accept the required
information from grantees in machine
usable format or computer printouts
instead of prescribed forms.

(6) SSA may waive any report
required by this section if not needed.

(7) SSA may extend the due date of
any financial report upon receiving a
justified request from a grantee.

(b) Financial Status Report. (1) Form.
Grantees must use Standard Form 269
or 269A, Financial Status Report, to
report the status of funds for all
nonconstruction grants and for
construction grants when required in
accordance with paragraph (e)(2)(iii) of
this section.

(2) Accounting basis. Each grantee
must report program outlays and
program income on a cash or accrual
basis as prescribed by SSA. If SSA
requires accrual information and the
grantee’s accounting records are not
normally kept on the accrual basis, the
grantee will not be required to convert
its accounting system but must develop
such accrual information through and
analysis of the documentation on hand.

(3) Frequency. SSA may prescribe the
frequency of the report for each project
or program. However, the report will not
be required more frequently than
quarterly. If SSA does not specify the
frequency of the report, it must be
submitted annually. A final report is
required upon expiration or termination
of grant support.

(4) Due date. When reports are
required on a quarterly or semiannual
basis, they are due 30 days after the
reporting period. When required on an
annual basis, they are due 90 days after
the grant year. Final reports are due 90
days after the expiration or termination
of grant support.

(c) Federal Cash Transactions Report.
(1) Form. (i) For grants paid by letter or
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credit, Treasury check advances or
electronic transfer of funds, the grantee
must submit the Standard Form 272,
Federal Cash Transactions Report, and
when necessary, its continuation sheet,
Standard Form 272a, unless the terms of
the award exempt the grantee from this
requirement.

(ii) These reports will be used by SSA
to monitor cash advanced to grantees
and to obtain disbursement or outlay
information for each grant from
grantees. The format of the report may
be adapted as appropriate when
reporting is to be accomplished with the
assistance of automatic data processing
equipment provided that the
information to be submitted is not
changed in substance.

(2) Forecasts of Federal cash
requirements. Forecasts of Federal cash
requirements may be required in the
“Remarks” section of the report.

(3) Cash in hands of subgrantees.
When considered necessary and feasible
by SSA, grantees may be required to
report the amount of cash advances in
excess of three days’ needs in the hands
of their subgrantees or contractors and
to provide short narrative explanations
of actions taken by the grantee to reduce
the excess balances.

(4) Frequency and due date. Grantees
must submit the report no later than 15
working days following the end of each
quarter. However, where an advance
either by letter of credit or electronic
transfer of funds is authorized at an
annualized rate of one million dollars or
more, SSA may require the report to be
submitted within 15 working days
following the end of each month.

(d) Request for advance or
reimbursement. (1) Advance payments.
Requests for Treasury check advance
payments must be submitted on
Standard Form 270, Request for
Advance or Reimbursement. (This form
may not be used for drawdowns under
a letter of credit, electronic funds
transfer or when Treasury check
advance payments are made to the
grantee automatically on a
predetermined basis.)

(2) Reimbursements. Requests for
reimbursement under nonconstruction
grants must also be submitted on
Standard Form 270. (For reimbursement
requests under construction grants, see
paragraph (e)(1) of this section.)

(3) The frequency for submitting
payment requests is treated in paragraph
(b)(3) of this section.

(e) Outlay report and request for
reimbursement for construction
programs. (1) Grants that support
construction activities paid by
reimbursement method. (i) Requests for
reimbursement under construction

grants must be submitted on Standard
Form 271, Outlay Report and Request
for Reimbursement for Construction
Programs. SSA may, however, prescribe
the Request for Advance or
Reimbursement form, specified in
paragraph (d) of this section, instead of
this form.

(ii) The frequency for submitting
reimbursement requests is discussed in
paragraph (b)(3) of this section.

(2) Grants that support construction
activities paid by letter of credit,
electronic funds transfer or Treasury
check advance. (i) When a construction
grant is paid by letter of credit,
electronic funds transfer or Treasury
check advances, the grantee must report
its outlays to SSA using Standard Form
271, Outlay Report and Request for
Reimbursement for Construction
Programs. SSA will provide any
necessary special instruction. However,
frequency and due date are governed by
paragraphs (b)(3) and (4) of this section.

(ii) When a construction grant is paid
by Treasury check advances based on
periodic requests from the grantee, the
advances must be requested on the form
specified in paragraph (d) of this
section.

(iii) SSA may substitute the Financial
Status Report specified in paragraph (b)
of this section for the Outlay Report and
Request for Reimbursement for
Construction Programs.

(3) Accounting basis. The accounting
basis for the Outlay Report and Request
for Reimbursement for Construction
Programs is governed by paragraph
(b)(2) of this section.

§437.42 Retention and access
requirements for records.

(a) Applicability. (1) This section
applies to all financial and
programmatic records, supporting
documents, statistical records, and other
records of grantees or subgrantees that
are:

(i) Required to be maintained by the
terms of this part, program regulations
or the grant agreement, or

(ii) Otherwise reasonably considered
as pertinent to program regulations or
the grant agreement.

(2) This section does not apply to
records maintained by contractors or
subcontractors. For a requirement to
place a provision concerning records in
certain kinds of contracts, see
§437.36(i)(10).

(b) Length of retention period. (1)
Except as otherwise provided, records
must be retained for three years from the
starting date specified in paragraph (c)
of this section.

(2) If any litigation, claim, negotiation,
audit or other action involving the

records has been started before the
expiration of the 3-year period, the
records must be retained until
completion of the action and resolution
of all issues which arise from it, or until
the end of the regular 3-year period,
whichever is later.

(3) To avoid duplicate recordkeeping,
SSA may make special arrangements
with grantees and subgrantees to retain
any records that are continuously
needed for joint use. SSA will request
transfer of records to its custody when
it determines that the records possess
long-term retention value. When the
records are transferred to or maintained
by SSA, the 3-year retention
requirement is not applicable to the
grantee or subgrantee.

(c) Starting date of retention period.
(1) General. When grant support is
continued or renewed at annual or other
intervals, the retention period for the
records of each funding period starts on
the day the grantee or subgrantee
submits to SSA its single or last
expenditure report for that period.
However, if grant support is continued
or renewed quarterly, the retention
period for each year’s records starts on
the day the grantee submits its
expenditure report for the last quarter of
the Federal fiscal year. In all other cases,
the retention period starts on the day
the grantee submits its final expenditure
report. If an expenditure report has been
waived, the retention period starts on
the day the report would have been due.

(2) Real property and equipment
records. The retention period for real
property and equipment records starts
from the date of the disposition or
replacement or transfer at the direction
of SSA.

(3) Records for income transactions
after grant or subgrant support. In some
cases grantees must report income after
the period of grant support. Where there
is such a requirement, the retention
period for the records pertaining to the
earning of the income starts from the
end of the grantee’s fiscal year in which
the income is earned.

(4) Indirect cost rate proposals, cost
allocations plans, etc. This paragraph
applies to the following types of
documents, and their supporting
records: Indirect cost rate computations
or proposals, cost allocation plans, and
any similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(i) If submitted for negotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
Government (or to the grantee) to form
the basis for negotiation of the rate, then



Federal Register/Vol. 68, No. 101/ Tuesday, May 27, 2003 /Rules and Regulations

28743

the 3-year retention period for its
supporting records starts from the date
of such submission.

(ii) If not submitted for negotiation. If
the proposal, plan, or other computation
is not required to be submitted to the
Federal Government (or to the grantee)
for negotiation purposes, then the 3-year
retention period for the proposal plan,
or computation and its supporting
records starts from end of the fiscal year
(or other accounting period) covered by
the proposal, plan, or other
computation.

(d) Substitution of microfilm. Copies
made by microfilming, photocopying, or
similar methods may be substituted for
the original records.

(e) Access to records. (1) Records of
grantees and subgrantees. SSA and the
Comptroller General of the United
States, or any of their authorized
representatives, have the right of access
to any pertinent books, documents,
papers, or other records of grantees and
subgrantees which are pertinent to the
grant, in order to make audits,
examinations, excerpts, and transcripts.

(2) Expiration of right of access. The
rights of access in this section must not
be limited to the required retention
period but last as long as the records are
retained.

(f) Restrictions on public access. The
Federal Freedom of Information Act (5
U.S.C. 552) does not apply to records.
Unless required by Federal, State, or
local law, grantees and subgrantees are
not required to permit public access to
their records.

§437.43 Enforcement.

(a) Remedies for noncompliance. If a
grantee or subgrantee materially fails to
comply with any term of an award,
whether stated in a Federal statute or
regulation, an assurance, in a State plan
or application, a notice of award, or
elsewhere, SSA may take one or more of
the following actions, as appropriate in
the circumstances:

(1) Temporarily withhold cash
payments pending correction of the
deficiency by the grantee or subgrantee
or more severe enforcement action by
SSA,

(2) Disallow (that is, deny both use of
funds and matching credit for) all or
part of the cost of the activity or action
not in compliance,

(3) Wholly or partly suspend or
terminate the current award for the
grantee’s or subgrantee’s program,

(4) Withhold further awards for the
program, or

(5) Take other remedies that may be
legally available.

(b) Hearings, appeals. In taking an
enforcement action, SSA will provide

the grantee or subgrantee an opportunity
for such hearing, appeal, or other
administrative proceeding to which the
grantee or subgrantee is entitled under
any statute or regulation applicable to
the action involved.

(c) Effects of suspension and
termination. Costs of grantee or
subgrantee resulting from obligations
incurred by the grantee or subgrantee
during a suspension or after termination
of an award are not allowable unless
SSA expressly authorizes them in the
notice of suspension or termination or
subsequently. Other grantee or
subgrantee costs during suspension or
after termination which are necessary
and not reasonably avoidable are
allowable if:

(1) The costs result from obligations
which were properly incurred by the
grantee or subgrantee before the
effective date of suspension or
termination, are not in anticipation of it,
and, in the case of a termination, are
noncancellable, and,

(2) The costs would be allowable if
the award were not suspended or
expired normally at the end of the
funding period in which the termination
takes effect.

(d) Relationship to debarment and
suspension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude grantee or subgrantee from
being subject to “Debarment and
Suspension” under E.O. 12549 (see
§437.35).

8§437.44 Termination for convenience.

Except as provided in § 437.43,
awards may be terminated in whole or
in part only as follows:

(a) By SSA with the consent of the
grantee or subgrantee in which case the
two parties will agree upon the
termination conditions, including the
effective date and in the case of partial
termination, the portion to be
terminated, or

(b) By the grantee or subgrantee upon
written notification to SSA, setting forth
the reasons for such termination, the
effective date, and in the case of partial
termination, the portion to be
terminated. However, if, in the case of
a partial termination, SSA determines
that the remaining portion of the award
will not accomplish the purposes for
which the award was made, SSA may
terminate the award in its entirety under
either §437.43 or paragraph (a) of this
section.

Subpart D—After-the-Grant
Requirements

8§437.50 Closeout.

(a) General. SSA will close out the
award when it determines that all
applicable administrative actions and
all required work of the grant have been
completed.

(b) Reports. (1) Within 90 days after
the expiration or termination of the
grant, the grantee must submit all
financial, performance, and other
reports required as a condition of the
grant. Upon request by the grantee, SSA
may extend this timeframe. These may
include but are not limited to:

(i) Final performance or progress
report.

(ii) Financial Status Report (SF 269)
or Outlay Report and Request for
Reimbursement for Construction
Programs (SF—271) (as applicable).

(iii) Final request for payment (SF—
270) (if applicable).

(iv) Invention disclosure (if
applicable).

(v) Federally-owned property report:
(2) In accordance with §437.32(f), a
grantee must submit an inventory of all
federally owned property (as distinct

from property acquired with grant
funds) for which it is accountable and
request disposition instructions from
SSA of property no longer needed.

(c) Cost adjustment. SSA will, within
90 days after receipt of reports in
paragraph (b) of this section, make
upward or downward adjustments to
the allowable costs.

(d) Cash adjustments. (1) SSA will
make prompt payment to the grantee for
allowable reimbursable costs.

(2) The grantee must immediately
refund to SSA any balance of
unobligated (unencumbered) cash
advanced that is not authorized to be
retained for use on other grants.

§437.51 Later disallowances and
adjustments.

The closeout of a grant does not affect:

(a) SSA’s right to disallow costs and
recover funds on the basis of a later
audit or other review;

(b) The grantee’s obligation to return
any funds due as a result of later
refunds, corrections, or other
transactions;

(c) Records retention as required in
§437.42;

(d) Property management
requirements in §437.31 and §437.32;
and

(e) Audit requirements in § 437.26.

§437.52 Collection of amounts due.

(a) Any funds paid to a grantee in
excess of the amount to which the
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grantee is finally determined to be
entitled under the terms of the award
constitute a debt to the Federal
Government. If not paid within a
reasonable period after demand, SSA
may reduce the debt by:

(1) Making an administrative offset
against other requests for
reimbursements,

(2) Withholding advance payments
otherwise due to the grantee, or

(3) Other action permitted by law.

(b) Except where otherwise provided
by statutes or regulations, SSA will
charge interest on an overdue debt in
accordance with the Federal Claims
Collection Standards (4 CFR chapter II).
Litigation or the filing of any form of
appeal does not extend the date from
which interest is computed.

Subpart E—Entitlement [Reserved]

[FR Doc. 03-11852 Filed 5-23-03; 8:45 am)]
BILLING CODE 4191-02—P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 438
RIN 0960-AE29

Restrictions on Lobbying

AGENCY: Social Security Administration
(SSA).
ACTION: Final rules.

SUMMARY: These final rules establish
new regulations dealing with the
restrictions on lobbying contained in the
Common Rule, “New Restrictions on
Lobbying,” commonly referred to as the
Byrd Anti-Lobbying Amendment
common rule. The Social Security
Independence and Program
Improvements Act of 1994 established
SSA as an independent agency separate
from the Department of Health and
Human Services (HHS), effective on
March 31, 1995. To implement our own
set of grants regulations, we have
essentially codified the text of the
Common Rule. These final rules, along
with the final rules we are publishing
elsewhere in today’s Federal Register,
establish SSA grants regulations,
separate from those of HHS, effective
upon publication.

EFFECTIVE DATE: These final rules are
effective May 27, 2003.

FOR FURTHER INFORMATION CONTACT:
Phyllis Y. Smith, Chief Grants
Management Officer, Office of
Operations Contracts and Grants, Office
of Acquisition and Grants, SSA, 1710
Gwynn Oak Ave., Baltimore, MD
21207-5279; telephone (410) 965-9518;
FAX (410) 966-9310.

SUPPLEMENTARY INFORMATION:

I. Background

Section 319 of Pub. L. 101-121,
enacted October 23, 1989, amended title
31, United States Code, by adding a new
section 1352, entitled “Limitation on
Use of Appropriated Funds to Influence
Certain Federal Contracting and
Financial Transactions,” commonly
known as the Byrd Anti-Lobbying
Amendment. This law prohibits the
recipient of a Federal contract, grant,
loan or cooperative agreement from
using appropriated funds to pay any
person to influence or attempt to
influence an officer or employee of any
agency, a Member of Congress, an
officer or employee of Congress, or an
employee of a Member of Congress in
connection with any of the following
covered Federal actions:

* The awarding of any Federal
contract,

* The making of any Federal grant,

* The making of any Federal loan,

» The entering into of any cooperative
agreement, and

 The extension, continuation,
renewal, amendment, or modification of
any Federal contract, grant, loan, or
COOEGI‘atiVG agreement.

The law also imposes requirements
for disclosure and certification related
to lobbying by recipients of any of the
covered Federal actions. As called for by
section 319 of Public Law 101-121, on
December 18, 1989 (published
December 20, 1989), the Office of
Management and Budget (OMB) issued
interim final guidance entitled
“Governmentwide Guidance for New
Restrictions on Lobbying,” which called
for governmentwide implementation of,
and compliance with, the requirements
of section 1352.

HHS implements the provisions of the
Byrd Anti-Lobbying Amendment
common rule through its regulations at
45 CFR part 93. Prior to March 31, 1995,
SSA was an operating component of
HHS. As a result of Public Law 103-296,
SSA became an independent agency on
March 31, 1995. However, pursuant to
section 106(b) of that law, the HHS
regulations at 45 CFR part 93 have
remained applicable to SSA. In order to
implement our own set of grants
regulations dealing with lobbying, we
are essentially adopting the text of the
anti-lobbying common rule at 20 CFR
part 438. Part 438 is similar in all
material respects to 45 CFR part 93 and
to the governmentwide anti-lobbying
common rule, which implements the
requirements of section 319, Public Law
101-121 (31 U.S.C. 1352). HHS
regulations at 45 CFR part 93 will cease
to be applicable to SSA on the effective

date of these regulations, in accordance
with section 106(b) of Public Law 103—
296.

1I. Differences Between Part 438 and
Common Rule/Part 93

A.In §438.100(a), we have corrected
the spelling of the word ‘““agreement”’
where it is initially used in the term
“cooperative agreement.”

B. In the second sentence of
§408.300(c), we have changed the word
“or”’ to “of.” The sentence properly
reads “For example, drafting of a legal
document accompanying a bid * * *”.

C. Throughout new part 438, we have
replaced, where appropriate, references
to “awarding agency(ies)” with
references to SSA. We have also made
numerous nonsubstantive changes to
make these rules easier for the public to
read and understand.

Regulatory Procedures

Justification for Final Rule

Section 702(a)(5) of the Social
Security Act (Act) makes the regulations
we prescribe subject to the rulemaking
procedures established under section
553 of the Administrative Procedure Act
(APA), 5 U.S.C. 553. These procedures
generally require publication of notice
of the proposed rulemaking and the
solicitation of comments from interested
persons. However, the APA provides
exceptions to notice and comment
procedures when an agency finds that
there is good cause for dispensing with
such procedures on the basis that they
are impracticable, unnecessary, or
contrary to the public interest.

After due consideration, we have
determined that under 5 U.S.C.
553(b)(B), good cause exists for waiver
of notice of proposed rulemaking
because such procedure would be
unnecessary. These final regulations
adopt as SSA regulations the provisions
of the governmentwide anti-lobbying
common rule without substantive
change. Pursuant to section 106(b) of
Public Law 103-296, the HHS
regulations at 45 CFR part 93, which
implement the provisions of the anti-
lobbying common rule, remain
applicable to SSA until such time as
these regulations become effective. The
differences in these regulations over
those of the anti-lobbying common rule
or those of 45 CFR part 93 are not
substantive. Accordingly, promulgation
of these regulations pursuant to notice
and comment rulemaking is
unnecessary and may be dispensed with
pursuant to 5 U.S.C. 553(b)(B).

Waiver of 30-Day Delay in Effective Date

As indicated above, section 702(a)(5)
of the Act makes the regulations we
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prescribe subject to the rulemaking
procedures established under section
553 of the APA. Section 553(d) of the
APA requires that the effective date of
a substantive rule be no less than 30
days after its publication, except in
cases of: Rules which grant or recognize
an exemption or relieve a restriction;
interpretative rules and statements of
policy; or as otherwise provided by the
agency for good cause found and
published with the rule.

Under 5 U.S.C. 553(d)(3), good cause
exists for dispensing with the minimum
30-day period between publication date
and effective date. As indicated above,
these regulations adopt without change
the substantive provisions of the anti-
lobbying common rule. A 30-day delay
in the effective date of these regulations
would serve no purpose since, during
such delay, the identical provisions of
Part 93, which implement the
provisions of the anti-lobbying common
rule, would remain applicable.
Accordingly, these regulations are
effective on publication.

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
have determined that these final rules
do not meet the criteria for a significant
regulatory action under Executive Order
12866, as amended by Executive Order
13258. Thus, they were not subject to
OMB review. We have also determined
that these rules meet the plain language
requirement of Executive Order 12866,
as amended by Executive Order 13258.

Regulatory Flexibility Act

We certify that these final rules will
not have a significant economic impact
on a substantial number of small entities
because this rule merely reflects the
adoption of existing grant policies and
procedures by SSA and does not
promulgate any new policies or
procedures which would impact the
public. Therefore, a regulatory
flexibility analysis as provided in the
Regulatory Flexibility Act, as amended,
is not required.

Paperwork Reduction Act

The Paperwork Reduction Act (PRA)
of 1995 says that no persons are
required to respond to a collection of
information unless it displays a valid
OMB control number. In accordance
with the PRA, SSA is providing notice
that the Office of Management and
Budget has approved the information
collection requirements contained in
§438.110 of these final rules. The OMB
Control Number for this collection is
0348-0046 (Standard Form—LLL
(Disclosure Form to Report Lobbying)

(Catalog of Federal Domestic Assistance:
Program No. 96.007—Social Security—
Research and Demonstration; and Program
No. 96.008—Social Security
Administration—Benefits Planning,
Assistance, and Outreach Program)

List of Subjects in 20 CFR Part 438

Administrative practice and
procedures, Federal procurement
programs, Grant programs.

Dated: April 25, 2003.
Jo Anne B. Barnhart,
Commissioner of Social Security.

» For the reasons set out in the preamble,
we are adding a new part 438 to chapter

II of title 20 of the Code of Federal Regu-
lations to read as follows:

» 1. Part 438 is added to read as follows:

PART 438—RESTRICTIONS ON
LOBBYING

Subpart A—General

Sec.

438.100 Conditions on use of funds.
438.105 Definitions.

438.110 Certification and disclosure.

Subpart B—Activities by Own Employees

438.200 Agency and legislative liaison.
438.205 Professional and technical services.
438.210 Reporting.

Subpart C—Activities by Other than Own
Employees

438.300 Professional and technical services.

Subpart D—Penalties and Enforcement
438.400 Penalties.

438.405 Penalty procedures.
438.410 Enforcement.

Subpart E—Exemptions
438.500 Secretary of Defense.

Subpart F—Agency Reports

438.600 Semi-annual compilation.

438.605 Inspector General report.

Appendix A to Part 438—Certification
Regarding Lobbying

Appendix B to Part 438—Disclosure Form to
Report Lobbying

Authority: 5 U.S.C. 301.

Subpart A—General

§438.100 Conditions on use of funds.

(a) No appropriated funds may be
expended by the recipient of a Federal
contract, grant, loan, or cooperative
agreement to pay any person for
influencing or attempting to influence
an officer or employee of SSA, a
Member of Congress, an officer or
employee of Congress, or an employee
of a Member of Congress in connection
with any of the following covered
Federal actions: the awarding of any
Federal contract, the making of any
Federal grant, the making of any Federal
loan, the entering into of any

cooperative agreement, and the
extension, continuation, renewal,
amendment, or modification of any
Federal contract, grant, loan, or
cooperative agreement.

(b) Each person who requests or
receives from SSA a Federal contract,
grant, loan, or cooperative agreement
must file with SSA a certification, set
forth in Appendix A to this part, that
the person has not made, and will not
make, any payment prohibited by
paragraph (a) of this section.

(c) Each person who requests or
receives from SSA a Federal contract,
grant, loan, or a cooperative agreement
must file with SSA a disclosure form,
set forth in Appendix B to this part, if
such person has made or has agreed to
make any payment using non-
appropriated funds (to include profits
from any covered Federal action), which
would be prohibited under paragraph
(a) of this section if paid for with
appropriated funds.

(d) Each person who requests or
receives from SSA a commitment
providing for the United States to insure
or guarantee a loan must file with SSA
a statement, set forth in Appendix A to
this part, whether that person has made
or has agreed to make any payment to
influence or attempt to influence an
officer or employee of SSA, a Member
of Congress, an officer or employee of
Congress, or an employee of a Member
of Congress in connection with that loan
insurance or guarantee.

(e) Each person who requests or
receives from SSA a commitment
providing for the United States to insure
or guarantee a loan must file with SSA
a disclosure form, set forth in Appendix
B to this part, if that person has made
or has agreed to make any payment to
influence or attempt to influence an
officer or employee of SSA, a Member
of Congress, an officer or employee of
Congress, or an employee of a Member
of Congress in connection with that loan
insurance or guarantee.

§438.105 Definitions.

For purposes of this part:

Commissioner means the
Commissioner of Social Security.

Covered Federal action means any of
the following Federal actions:

(1) The awarding of any Federal
contract;

(2) The making of any Federal grant;

(3) The making of any Federal loan;

(4) The entering into of any
cooperative agreement; and,

(5) The extension, continuation,
renewal, amendment, or modification of
any Federal contract, grant, loan, or
cooperative agreement. Covered Federal
action does not include receiving from
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an agency a commitment providing for
the United States to insure or guarantee
a loan. Loan guarantees and loan
insurance are addressed independently
within this part.

Federal contract means an acquisition
contract awarded by the Social Security
Administration, including those subject
to the Federal Acquisition Regulation
(FAR) (48 CFR chapter 1), and any other
acquisition contract for real or personal
property or services not subject to the
FAR.

Federal cooperative agreement means
a cooperative agreement SSA enters
into.

Federal grant means an award of
financial assistance in the form of
money, or property in lieu of money, by
the Federal Government or a direct
appropriation made by law to any
person. The term does not include
technical assistance which provides
services instead of money, or other
assistance in the form of revenue
sharing, loans, loan guarantees, loan
insurance, interest subsidies, insurance,
or direct United States cash assistance
to an individual.

Federal loan means a loan made by
SSA. The term does not include loan
guarantee or loan insurance.

Indian tribe and tribal organization
have the meaning provided in section 4
of the Indian Self-Determination and
Education Assistance Act (25 U.S.C.
450B). Alaskan Natives are included
under the definitions of Indian tribes in
that Act.

Influencing or attempting to influence
means making, with the intent to
influence, any communication to or
appearance before an officer or
employee of SSA, a Member of
Congress, an officer or employee of
Congress, or an employee of a Member
of Congress in connection with any
covered Federal action.

Loan guarantee and loan insurance
means SSA’s guarantee or insurance of
a loan made by a person.

Local government means a unit of
government in a State and, if chartered,
established, or otherwise recognized by
a State for the performance of a
governmental duty, including a local
public authority, a special district, an
intrastate district, a council of
governments, a SPONSOr group
representative organization, and any
other instrumentality of a local
government.

Officer or employee of SSA includes
the following individuals who are
employed by an agency:

(1) An individual who is appointed to
a position in the Government under title
5, U.S. Code, including a position under
a temporary appointment;

(2) A member of the uniformed
services as defined in section 101(3),
title 37, U.S. Code;

(3) A special Government employee as
defined in section 202, title 18, U.S.
Code; and,

(4) An individual who is a member of
a Federal advisory committee, as
defined by the Federal Advisory
Committee Act, title 5, U.S. Code
appendix 2.

Person means an individual,
corporation, company, association,
authority, firm, partnership, society,
State, and local government, regardless
of whether such entity is operated for
profit or not for profit. This term
excludes an Indian tribe, tribal
organization, or any other Indian
organization with respect to
expenditures specifically permitted by
other Federal law.

Reasonable compensation means,
with respect to a regularly employed
officer or employee of any person,
compensation that is consistent with the
normal compensation for such officer or
employee for work that is not furnished
to, not funded by, or not furnished in
cooperation with the Federal
Government.

Reasonable payment means, with
respect to professional and other
technical services, a payment in an
amount that is consistent with the
amount normally paid for such services
in the private sector.

Recipient includes all contractors,
subcontractors at any tier, and
subgrantees at any tier of the recipient
of funds received in connection with a
Federal contract, grant, loan, or
cooperative agreement. The term
excludes an Indian tribe, tribal
organization, or any other Indian
organization with respect to
expenditures specifically permitted by
other Federal law.

Regularly employed means, with
respect to an officer or employee of a
person requesting or receiving a Federal
contract, grant, loan, or cooperative
agreement or a commitment providing
for the United States to insure or
guarantee a loan, an officer or employee
who is employed by such person for at
least 130 working days within one year
immediately preceding the date of the
submission that initiates agency
consideration of such person for receipt
of such contract, grant, loan, cooperative
agreement, loan insurance commitment,
or loan guarantee commitment. An
officer or employee who is employed by
such person for less than 130 working
days within one year immediately
preceding the date of the submission
that initiates agency consideration of
such person shall be considered to be

regularly employed as soon as he or she
is employed by such person for 130
working days.

SSA means the Social Security
Administration.

State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, a
territory or possession of the United
States, an agency or instrumentality of
a State, and a multi-State, regional, or
interstate entity having governmental
duties and powers.

8§438.110 Certification and disclosure.

(a) Each person must file a
certification, and a disclosure form, if
required, with each submission that
initiates SSA consideration of that
person for:

(1) Award of a Federal contract, grant,
or cooperative agreement exceeding
$100,000; or

(2) An award of a Federal loan or a
commitment providing for the United
States to insure or guarantee a loan
exceeding $150,000.

(b) Each person must file a
certification, and a disclosure form, if
required, if he or she receives:

(1) A Federal contract, grant, or
cooperative agreement exceeding
$100,000; or

(2) A Federal loan or a commitment
providing for the United States to insure
or guarantee a loan exceeding $150,000,
unless such person previously filed a
certification, and a disclosure form, if
required, under paragraph (a) of this
section.

(c) Each person must file a disclosure
form at the end of each calendar quarter
in which there occurs any event that
requires disclosure or that materially
affects the accuracy of the information
contained in any disclosure form
previously filed by that person under
paragraphs (a) or (b) of this section. An
event that materially affects the
accuracy of the information reported
includes:

(1) A cumulative increase of $25,000
or more in the amount paid or expected
to be paid for influencing or attempting
to influence a covered Federal action; or

(2) A change in the person(s) or
individual(s) influencing or attempting
to influence a covered Federal action;
or,

(3) A change in the officer(s),
employee(s), or Member(s) contacted to
influence or attempt to influence a
covered Federal action.

(d) Any person who requests or
receives from a person referred to in
paragraphs (a) or (b) of this section:

(1) A subcontract exceeding $100,000
at any tier under a Federal contract;
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(2) A subgrant, contract, or
subcontract exceeding $100,000 at any
tier under a Federal grant;

(3) A contract or subcontract
exceeding $100,000 at any tier under a
Federal loan exceeding $150,000; or,

(4) A contract or subcontract
exceeding $100,000 at any tier under a
Federal cooperative agreement, must file
a certification, and a disclosure form, if
required, to the next tier above.

(e) All disclosure forms, but not
certifications, must be forwarded from
tier to tier until received by the person
referred to in paragraphs (a) or (b) of this
section. That person must forward all
disclosure forms to SSA.

(f) Any certification or disclosure
form filed under paragraph (e) of this
section will be treated as a material
representation of fact upon which all
receiving tiers must rely. All liability
arising from an erroneous representation
will be borne solely by the tier filing
that representation and will not be
shared by any tier to which the
erroneous representation is forwarded.
Submitting an erroneous certification or
disclosure constitutes a failure to file
the required certification or disclosure,
respectively. If a person fails to file a
required certification or disclosure, the
United States may pursue all available
remedies, including those authorized by
section 1352, title 31, U.S. Code.

(g) No reporting is required for an
activity paid for with appropriated
funds if that activity is allowable under
either subpart B or C of this part.

Subpart B—Activities by Own
Employees

§438.200 Agency and legislative liaison.

(a) The prohibition on the use of
appropriated funds, in §438.100(a),
does not apply in the case of a payment
of reasonable compensation made to an
officer or employee of a person
requesting or receiving a Federal
contract, grant, loan, or cooperative
agreement if the payment is for agency
and legislative liaison activities not
directly related to a covered Federal
action.

(b) For purposes of paragraph (a) of
this section, providing any information
specifically requested by SSA or
Congress is allowable at any time.

(c) For purposes of paragraph (a) of
this section, the following agency and
legislative liaison activities are
allowable at any time only where they
are not related to a specific solicitation
for any covered Federal action:

(1) Discussing with SSA (including
individual demonstrations) the qualities
and characteristics of the person’s
products or services, conditions or

terms of sale, and service capabilities;
and,

(2) Technical discussions and other
activities regarding the application or
adaptation of the person’s products or
services for SSA’s use.

(d) For purposes of paragraph (a) of
this section, the following agency and
legislative liaison activities are
allowable only where they are prior to
formal solicitation of any covered
Federal action:

(1) Providing any information not
specifically requested but necessary for
SSA to make an informed decision
about initiation of a covered Federal
action;

(2) Technical discussions regarding
the preparation of an unsolicited
proposal prior to its official submission;
and,

(3) Capability presentations by
persons seeking awards from SSA
pursuant to the provisions of the Small
Business Act, as amended by Public
Law 95-507 and other subsequent
amendments.

(e) Only those activities expressly
authorized by this section are allowable
under this section.

§438.205 Professional and technical
services.

(a) The prohibition on the use of
appropriated funds, in §438.100(a),
does not apply in the case of a payment
of reasonable compensation made to an
officer or employee of a person
requesting or receiving a Federal
contract, grant, loan, or cooperative
agreement or an extension,
continuation, renewal, amendment, or
modification of a Federal contract,
grant, loan, or cooperative agreement if
payment is for professional or technical
services rendered directly in the
preparation, submission, or negotiation
of any bid, proposal, or application for
that Federal contract, grant, loan, or
cooperative agreement or for meeting
requirements imposed by or pursuant to
law as a condition for receiving that
Federal contract, grant, loan, or
cooperative agreement.

(b) For purposes of paragraph (a) of
this section, professional and technical
services are limited to advice and
analysis directly applying any
professional or technical discipline. For
example, drafting of a legal document
accompanying a bid or proposal by a
lawyer is allowable. Similarly, technical
advice provided by an engineer on the
performance or operational capability of
a piece of equipment rendered directly
in the negotiation of a contract is
allowable. However, communications
with the intent to influence made by a
professional (such as a licensed lawyer)

or a technical person (such as a licensed
accountant) are not allowable under this
section unless they provide advice and
analysis directly applying their
professional or technical expertise and
unless the advice or analysis is rendered
directly and solely in the preparation,
submission or negotiation of a covered
Federal action. Thus, for example,
communications with the intent to
influence made by a lawyer that do not
provide legal advice or analysis directly
and solely related to the legal aspects of
his or her client’s proposal, but
generally advocate one proposal over
another are not allowable under this
section because the lawyer is not
providing professional legal services.
Similarly, communications with the
intent to influence made by an engineer
providing an engineering analysis prior
to the preparation or submission of a bid
or proposal are not allowable under this
section since the engineer is providing
technical services but not directly in the
preparation, submission or negotiation
of a covered Federal action.

(c) Requirements imposed by or
pursuant to law as a condition for
receiving a covered Federal award
include those required by law or
regulation, or reasonably expected to be
required by law or regulation, and any
other requirements in the actual award
documents.

(d) Only those services expressly
authorized by this section are allowable
under this section.

§438.210 Reporting.

No reporting is required with respect
to payments of reasonable compensation
made to regularly employed officers or
employees of a person.

Subpart C—Activities by Other Than
Own Employees

§438.300 Professional and technical
services.

(a) The prohibition on the use of
appropriated funds, in §438.100(a),
does not apply in the case of any
reasonable payment to a person, other
than an officer or employee of a person
requesting or receiving a covered
Federal action, if the payment is for
professional or technical services
rendered directly in the preparation,
submission, or negotiation of any bid,
proposal, or application for that Federal
contract, grant, loan, or cooperative
agreement or for meeting requirements
imposed by or pursuant to law as a
condition for receiving that Federal
contract, grant, loan, or cooperative
agreement.

(b) The reporting requirements in
§438.110 (a) and (b) regarding filing a



28748

Federal Register/Vol. 68, No. 101/ Tuesday, May 27, 2003 /Rules and Regulations

disclosure form by each person, if
required, do not apply with respect to
professional or technical services
rendered directly in the preparation,
submission, or negotiation of any
commitment providing for the United
States to insure or guarantee a loan.

(c) For purposes of paragraph (a) of
this section, professional and technical
services are limited to advice and
analysis directly applying any
professional or technical discipline. For
example, drafting of a legal document
accompanying a bid or proposal by a
lawyer is allowable. Similarly, technical
advice provided by an engineer on the
performance or operational capability of
a piece of equipment rendered directly
in the negotiation of a contract is
allowable. However, communications
with the intent to influence made by a
professional (such as a licensed lawyer)
or a technical person (such as a licensed
accountant) are not allowable under this
section unless they provide advice and
analysis that directly apply to their
professional or technical expertise and
unless the advice or analysis is rendered
directly and solely in the preparation,
submission or negotiation of a covered
Federal action. Thus, for example,
communications with the intent to
influence made by a lawyer that do not
provide legal advice or analysis directly
and solely related to the legal aspects of
his or her client’s proposal, but
generally advocate one proposal over
another are not allowable under this
section because the lawyer is not
providing professional legal services.
Similarly, communications with the
intent to influence made by an engineer
providing an engineering analysis prior
to the preparation or submission of a bid
or proposal are not allowable under this
section since the engineer is providing
technical services but not directly in the
preparation, submission or negotiation
of a covered Federal action.

(d) Requirements imposed by or
pursuant to law as a condition for
receiving a covered Federal award
include those required by law or
regulation, or reasonably expected to be
required by law or regulation, and any
other requirements in the actual award
documents.

(e) Persons other than officers or
employees of a person requesting or
receiving a covered Federal action
include consultants and trade
associations.

(f) Only those services expressly
authorized by this section are allowable
under this section.

Subpart D—Penalties and Enforcement

§438.400 Penalties.

(a) Any person who makes an
expenditure prohibited by this part is
subject to a civil penalty of not less than
$10,000 and not more than $100,000 for
each prohibited expenditure.

(b) Any person who fails to file or
amend the disclosure form (see
Appendix B to this part) to be filed or
amended if required by this part is
subject to a civil penalty of not less than
$10,000 and not more than $100,000 for
each failure.

(c) A filing or amended filing on or
after the date on which an
administrative action for the imposition
of a civil penalty is begun does not
prevent the imposition of such civil
penalty for a failure occurring before
that date. An administrative action
begins with respect to a failure when an
investigating official determines in
writing to begin an investigation of an
allegation of such failure.

(d) In determining whether to impose
a civil penalty, and the amount of any
such penalty, by reason of a violation by
any person, SSA will consider the
nature, circumstances, extent, and
gravity of the violation, the effect on the
ability of the person to continue in
business, any prior violations by the
person, the degree of culpability of the
person, the ability of the person to pay
the penalty, and any other matters that
may be appropriate.

(e) First offenders under paragraphs
(a) or (b) of this section are subject to a
civil penalty of $10,000, absent
aggravating circumstances. Second and
subsequent offenses by persons are
subject to an appropriate civil penalty
between $10,000 and $100,000, as
determined by the Commissioner or his
or her designee.

(f) Imposition of a civil penalty under
this section does not prevent the United
States from seeking any other remedy
that may apply to the same conduct that
is the basis for the imposition of the
civil penalty.

§438.405 Penalty procedures.

We will impose and collect civil
penalties pursuant to the provisions of
the Program Fraud and Civil Remedies
Act, 31 U.S.C. sections 3803 (except
subsection (c)), 3804, 3805, 3806, 3807,
3808, and 3812, to the extent these
provisions are not inconsistent with the
requirements in this part.

8§438.410 Enforcement.

The Commissioner of Social Security
will take any actions necessary to
ensure that the provisions in this part

are vigorously implemented and
enforced.

Subpart E—Exemptions

§438.500 Secretary of Defense.

(a) The Secretary of Defense may
exempt, on a case-by-case basis, a
covered Federal action from the
prohibition whenever the Secretary
determines, in writing, that such an
exemption is in the national interest.
The Secretary shall transmit a copy of
each such written exemption to
Congress immediately after making such
a determination.

(b) The Department of Defense may
issue supplemental regulations to
implement paragraph (a) of this section.

Subpart F—Agency Reports

§438.600 Semi-annual compilation.

(a) The Commissioner of Social
Security will collect and compile the
disclosure reports (see Appendix B to
this part) and, on May 31 and November
30 of each year, submit to the Secretary
of the Senate and the Clerk of the House
of Representatives a report containing a
compilation of the information
contained in the disclosure reports
received during the 6-month period
ending on March 31 or September 30,
respectively, of that year.

(b) The report, including the
compilation, will be available for public
inspection 30 days after receipt of the
report by the Secretary and the Clerk.

(c) Information that involves
intelligence matters will be reported
only to the Select Committee on
Intelligence of the Senate, the
Permanent Select Committee on
Intelligence of the House of
Representatives and the Committee on
Appropriations of the Senate and the
House of Representatives in accordance
with procedures agreed to by such
committees. Such information will not
be available for public inspection.

(d) Information that is classified
under Executive Order 12356 or any
successor order will be reported only to
the Committee on Foreign Relations of
the Senate and the Committee on
Foreign Affairs of the House of
Representatives (whichever such
committees have jurisdiction of matters
involving such information) and to the
Committees on Appropriations of the
Senate and the House of Representatives
in accordance with procedures agreed to
by such committees. Such information
will not be available for public
inspection.

(e) The first semi-annual compilation
was submitted on May 31, 1990, and
contains a compilation of the disclosure
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reports received from December 23,
1989 to March 31, 1990.

(f) Major agencies designated by the
Office of Management and Budget
(OMB) were required to provide
machine-readable compilations to the
Secretary of the Senate and the Clerk of
the House of Representatives by May 31,
1991. OMB provided detailed
specifications in a memorandum to
these agencies.

(g) SSA will keep the originals of all
disclosure reports in our official files.

§438.605

(a) The Inspector General of Social
Security, or other official as specified in
paragraph (b) of this section, will
prepare and submit to Congress each
year an evaluation of SSA compliance
with, and the effectiveness of, the
requirements in this part. The
evaluation may include any
recommended changes that may be
necessary to strengthen or improve the
requirements.

(b) The annual report will be
submitted at the same time we submit
our annual budget justification to
Congress.

(c) The annual report will include the
following: All alleged violations covered
by the report, the actions taken by the
Commissioner in the year covered by
the report with respect to those alleged
violations and alleged violations in
previous years, and the amounts of civil

Inspector General report.

penalties imposed by SSA in the year
covered by the report.

Appendix A to Part 438—Certification
Regarding Lobbying

Certification for Contracts, Grants, Loans,
and Cooperative Agreements

The undersigned certifies, to the best of his
or her knowledge and belief, that:

(1) No Federal appropriated funds have
been paid or will be paid, by or on behalf of
the undersigned, to any person for
influencing or attempting to influence an
officer or employee of an agency, a Member
of Congress, an officer or employee of
Congress, or an employee of a Member of
Congress in connection with the awarding of
any Federal contract, the making of any
Federal grant, the making of any Federal
loan, the entering into of any cooperative
agreement, and the extension, continuation,
renewal, amendment, or modification of any
Federal contract, grant, loan, or cooperative
agreement.

(2) If any funds other than Federal
appropriated funds have been paid or will be
paid to any person for influencing or
attempting to influence an officer or
employee of any agency, a Member of
Congress, an officer or employee of Congress,
or an employee of a Member of Congress in
connection with this Federal contract, grant,
loan, or cooperative agreement, the
undersigned shall complete and submit
Standard Form—LLL, ‘“Disclosure Form to
Report Lobbying,” in accordance with its
instructions.

(3) The undersigned shall require that the
language of this certification be included in
the award documents for all subawards at all
tiers (including subcontracts, subgrants, and
contracts under grants, loans, and

cooperative agreements) and that all
subrecipients shall certify and disclose
accordingly.

This certification is a material
representation of fact upon which reliance
was placed when this transaction was made
or entered into. Submission of this
certification is a prerequisite for making or
entering into this transaction imposed by
section 1352, title 31, U.S. Code. Any person
who fails to file the required certification
shall be subject to a civil penalty of not less
than $10,000 and not more than $100,000 for
each such failure.

Statement for Loan Guarantees and Loan
Insurance

The undersigned states, to the best of his
or her knowledge and belief, that:

If any funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
commitment providing for the United States
to insure or guarantee a loan, the
undersigned shall complete and submit
Standard Form—LLL, “Disclosure Form to
Report Lobbying,” in accordance with its
instructions.

Submission of this statement is a
prerequisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required statement shall be subject to a civil
penalty of not less than $10,000 and not more
than $100,000 for each such failure.

Appendix B to Part 438—Disclosure Form to
Report Lobbying

BILLING CODE 4191-02-P
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DISCLOSURE OF LOBBYING ACTIVITIES
Complete this form to disclose lobbying activities pursuant to 31 U.S.C. 1352

Approved by OMB
0348-0046

(See reverse for public burden disclosure.)

1. Type of Federal Action:
D a. contract
b. grant
c. cooperative agreement

d. loan
e. loan guarantee

2. Status of Federal Action:

Da. bid/offer/application
b. initial award

¢. post-award

3. Report Type:
D a. initial filing

b. material change
For Material Change Only:
year_________ quarter
date of last report

f. loan insurance

4. Name and Address of Reporting Entity:
D Prime D Subawardee

Tier _ , if known:

Congressional District, if known:

5. If Reporting Entity in No. 4 is a Subawardee, Enter Name

and Address of Prime:

Congressional District, if known:

6. Federal Department/Agency:

7. Federal Program Name/Description:

CFDA Number, if applicable:

8. Federal Action Number, if known:

9. Award Amount, if known:

$

10. a. Name and Address of Lobbying Entity
(if individual, last name, first name, Ml):

b. Individuals Performing Services (including address if

different from No. 10a)
(/ast name, first name, MI):

_ (attach Continuation Sheet(s) SF-LLLA, if necessary)

11. Amount of Payment (check all that apply):

13. Type of Payment (check all that apply):

employee(s), or Member(s) contacted, for Payment Indicated in item 11:

(attach Continuation Sheel(s) SF-LLLA, if necessary)

S [ actual [ planned [ a. retainer
[ b. one-time fee
12. Form of Payment (check all that apply): [ c. commission
|:| a. cash D d. contingent fee
D b. in-kind; specify: nature ___ D e. deferred
value ______ [ . other; specify:
14. Brief Description of Services Performed or to be Performed and Date(s) of Service, including officer(s),

subject to a civil penalty of not less that $10,000 and not more than $100,000 for
each such failure.

15. Continuation Sheet(s) SF-LLLA attached: {]Yes I No
Information requested through this form is authorized by title 31 U.S.C. section H .
16 1352. This disclosure of lobbying activities is a material representation of fact Slgnature'
upon which reliance was placed by the tier above when this transaction was made . .
or entered into. This disclosure is required pursuant to 31 U.S.C. 1352, This Pnnt Name-
information will be reported to the Congress semi-annually and will be available for .
public inspection. Any person who fails to fite the required disciosure shall be Title:

Telephone No.:

Date:

Authorized for Local Reproduction
Standard Form LLL (Rev. 7-97)




Federal Register/Vol. 68, No. 101/ Tuesday, May 27, 2003 /Rules and Regulations 28751

INSTRUCTIONS FOR COMPLETION OF SF-LLL, DISCLOSURE OF LOBBYING ACTIVITIES

This disciosure form shall be completed by the reporting entity, whether subawardee or prime Federal recipient, at the initiation or receipt of a covered Federal
action, or a material change to a previous filing, pursuant to title 31 U.S.C. section 1352. The filing of a form is required for each payment or agreementto make
paymentto any lobbying entity for influencing or attempting to influence an officer or employeeof any agency, a Member of Congress, an officer or empioyee of
Congress, or an employeeof a Member of Congress in connection with a covered Federalaction. Use the SF-LLLA Continuation Sheet for additionalinformation if
the space on the form is inadequate. Complete all items that apply for both the initial filing and material change report. Refer to the implementing guidance
published by the Office of Management and Budget for additional information.

-

. Identify the type of covered Federal action for which lobbying activity is and/or has been secured to influence the outcome of a covered Federal action.

3V

. Identify the status of the covered Federal action.

W

. |dentify the appropriate classification of this report. If this is a followup report caused by a material change to the information previously reported, enter
the year and quarter in which the change occurred. Enter the date of the last previously submitted report by this reporting entity for this covered Federal
action.

H

. Enter the full name, address, city, State and zip code of the reporting entity. Include Congressional District, if known. Check the appropriate classification
of the reporting entity that designatesif it is, or expects to be, a prime or subaward recipient. Identify the tier of the subawardee, e.g., the first subawardee
of the prime is the 1st tier. Subawards include but are not limited to subcontracts, subgrants and contract awards under grants.

o

. If the organization filing the report in item 4 checks "Subawardee,” then enter the full name, address, city, State and zip code of the prime Federal
recipient. Include Congressional District, if known.

6. Enter the name of the Federal agency making the award or loan commitment. include at least one organizationallevel below agency name, if known. For
example, Department of Transportation, United States Coast Guard.

~

. Enter the Federal program name or description for the covered Federal action (item 1). If known, enter the full Catalog of Federal Domestic Assistance
(CFDA) number for grants, cooperative agreements, loans, and loan commitments.

[a2]

- Enter the most appropriate Federal identifying number available for the Federal action identified in item 1 (e.g., Request for Proposal (RFP) number;
Invitation for Bid (IFB) number; grant announcement number; the contract, grant, or loan award number; the application/proposal control number
assigned by the Federal agency). Include prefixes, e.g., "RFP-DE-90-001."

9. For a covered Federal action where there has been an award or loan commitment by the Federal agency, enter the Federal amount of the award/loan
commitment for the prime entity identified in item 4 or 5.

10. (a) Enter the full name, address, city, State and zip code of the lobbying entity engaged by the reporting entity identified in item 4 to influence the covered
Federal action.

(b) Enter the full names of the individual(s) performing services, and include full address if different from 10 (a). Enter Last Name, First Name, and
Middle Initial (MI).

-
a

- Enter the amountof compensationpaid or reasonablyexpectedto be paid by the reporting entity (item 4} to the lobbying entity (item 10). Indicate whether
the payment has been made (actual) or will be made (planned). Check all boxes that apply. If this is a material change report, enter the cumulative
amount of payment made or planned to be made.

12. Check the appropriatebox(es). Check all boxes that apply. If paymentis made through an in-kind contribution, specify the nature and value of the in-kind
payment.

13. Check the appropriate box(es). Check all boxes that apply. If other, specify nature,

14. Providea specific and detailed description of the services that the lobbyist has performed, or will be expectedto perform, and the date(s) of any services
rendered. Include all preparatory and related activity, not just time spent in actual contact with Federal officials. Identify the Federal official(s) or
employee(s) contacted or the officer(s), employee(s), or Member(s) of Congress that were contacted.

15, Check whether or not a SF-LLLA Continuation Sheef(s) is attached.

16. The certifying official shall sign and date the form, print his/her name, title, and telephone number.

According to the Paperwork Reduction Act, as amended, no persons are required to respond to a collection of information unless it displays a valid OMB Control
Number. The valid OMB control number for this information collection is OMB No. 0348-0046. Public reporting burden for this collection of information is
estimated to average 30 minutes per response, including time for reviewing instructions, searching existing data sources, gathering and maintaining the data
needed, and completing and reviewing the collection of information. Send comments regarding the burden estimate or any other aspect of this collection of|
information, including suggestions for reducing this burden, to the Office of Managementand Budget, Paperwork Reduction Project (0348-0046), Washington,
DC 20503.
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[FR Doc. 03—11853 Filed 5-23-03; 8:45 am]
BILLING CODE 4191-02-C

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

23 CFR Part 470
[FHWA Docket No. FHWA-97-2394]
RIN 2125-AD74

Federal-Aid Highway System

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Final rule.

SUMMARY: The FHWA adopts as final an
interim final rule that amends the
regulation on Federal-aid highway
systems to incorporate changes made by
the Intermodal Surface Transportation
Efficiency Act of 1991 (ISTEA) and the
National Highway System Designation
Act of 1995 (NHS Act). The purpose of
adopting the interim final rule as final
is to reflect statutory changes in
defining the Federal-aid highway
systems, reduce regulatory requirements
and simplify recordkeeping
requirements imposed on States, and
consolidate (in appendices to the
regulation) all nonregulatory guidance
material issued previously by the
FHWA on this subject.

EFFECTIVE DATES: June 26, 2003.

FOR FURTHER INFORMATION CONTACT: MTr.
Frank Clark, Office of Interstate and
Border Planning (HEPI), (202) 366—5006,
or Ms. Grace Reidy, Office of the Chief
Counsel (HCC-40), (202) 366—6226.
Federal Highway Administration, 400
Seventh Street, SW., Washington, DC
20590-0001. Office hours are from 7:45
a.m. to 4:15 p.m., e.t., Monday through
Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION:
Electronic Access

Internet users can access all
comments received by the U.S. DOT
Dockets, Room PL—401, by using the
universal resource locator (URL):
http://dms.dot.gov. 1t is available 24
hours each day, 365 days each year.
Please follow the instructions online for
more information and help.

An electronic copy of this document
may be downloaded using a computer,
modem and suitable communications
software from the Government Printing
Office’s Electronic Bulletin Board
Service at (202) 512-1661. Internet users
may also reach the Office of the Federal
Register’s Home page at: http://
www.archives.gov and the Government

Printing Office’s Web page at: http://
www.access.gpo.gov/nara.

Background

The FHWA published an interim final
rule on part 470, subpart A on June 19,
1997, at 62 FR 33351. Interested persons
were invited to submit comments to
FHWA docket No. FHWA-97-2394. The
interim final rule amended the
regulation on Federal-aid highway
systems to (1) reflect statutory changes
made by the ISTEA (Pub. L. 102-240,
105 Stat. 1914 (1991)) and the NHS Act
(Pub. L. 104-59, 109 Stat. 568 (1995));
(2) reduce regulatory requirements and
simplify recordkeeping requirements
imposed on the States; and (3)
consolidate, in appendices to the
regulation, all relevant nonregulatory
guidance previously issued in the
FHWA'’s policy memoranda and the
“Federal-Aid Policy Guide.” This rule
has been in effect since July 21, 1997.

Summary of Comments

The FHWA received four comments,
two from State transportation
departments (Texas and Illinois), one
from the Advocates for Auto and
Highway Safety (AAHS) and one from a
private individual.

The Illinois DOT found the interim
final rule to be satisfactory.

The Texas DOT commented that
Appendix B to part 470 does not
address access points to the Interstate
System as required by the FHWA and
asked for a clarification. The policy on
Interstate System access points is
addressed in a separate policy statement
that was updated and published in the
Federal Register on February 11, 1998,
at 63 FR 7045. It can also be accessed
at http://www.fhwa.dot.gov/
programadmin/fraccess.html .

The Texas DOT also commented that
the FHWA omitted an obsolete
requirement related to the former
Interstate Cost Estimates.

The AAHS objected to issuing this
material as an interim final rule with an
after-the-fact comment period. The
FHWA believes that because the
amendments made in the interim final
rule were statutorily mandated,
incorporated existing policy, or were
well-established procedures,
requirements, or practices, that prior
notice and an opportunity for comment
was unnecessary. The amendments
made by the interim final rule were
specifically designed to simplify
administrative procedures, minimize
regulatory burdens, and provide
flexibility for accomplishing required
systems. Of the two State DOTSs that
commented, both were in favor of the
change and only one pointed out a

possible omission mentioned
previously. Additionally, the FHWA
was careful in the regulatory wording to
refer to the appendices as guidance to be
considered in carrying out the
procedures of the regulation.

The private individual correctly
pointed out an error in the miles to
kilometers conversion factor noted in
the preamble. The rule language in the
interim final rule uses the correct factor.

Conclusion

For the reasons stated above, the
FHWA adopts as a final rule the interim
final rule published on June 19, 1997, at
62 FR 33351. The FHWA acknowledges
that the definition of “consultation” in
this rulemaking for Part 470 of title 23,
CFR, is not the same as the definition of
“consultation” in Part 450 of title 23,
CFR. This action does not change the
definition in Part 450 or the way the
FHWA administers Part 450.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined that this
action is not a significant regulatory
action within the meaning of Executive
Order 12866 or the U.S. Department of
Transportation regulatory policies and
procedures. The economic impact of
this rule will be minimal. This action
merely adopts as final the interim final
rule that has been in effect since July 21,
1997.

This final rule will not adversely
affect, in a material way, any sector of
the economy. In addition, these changes
will not interfere with any action taken
or planned by another agency and will
not materially alter the budgetary
impact of any entitlements, grants, user
fees, or loan programs.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601-612), the FHWA has evaluated the
effects of this final rule on small entities
and has determined it will not have a
significant economic impact on a
substantial number of small entities.
This final rule adopts as final the
interim final rule that clarifies,
streamlines, and simplifies Federal-aid
highway systems policies for
modification and management of the
systems. This rule reduces the
administrative burden on the States
associated with the Federal-aid systems
actions.
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Unfunded Mandates Reform Act of
1995

This rule does not impose unfunded
mandates as defined by the Unfunded
Mandates Reform Act of 1995 (Pub L.
104—4, March 22, 1995, 109 Stat. 48).
This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million in any
one year.

Additionally, the definition of
“Federal mandate” in the Unfunded
Mandates Reform Act excludes financial
assistance of the type in which State,
local, or tribal governments have
authority to adjust their participation in
the program in accordance with changes
made in the program by the Federal
government. The Federal-aid highway
program permits this type of flexibility
to the States.

Executive Order 13132 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, and the FHWA has determined
that this action does not have sufficient
federalism implications to warrant the
preparation of a Federalism assessment.
The FHWA also determined that this
action does not preempt any State law
or State regulation or affect the States’
ability to discharge traditional State
governmental functions.

By adopting as final the interim final
rule, we have permanently eliminated
many of the administrative procedures
and recordkeeping requirements related
to the Federal-aid highway system
actions.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act

This action does not contain a
collection of information requirement
under the Paperwork Reduction Act of
1995, 44 U.S.C. 3501-3520.

National Environmental Policy Act

The FHWA has analyzed this action
for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4347) and has determined
that this action will not have any effect
on the quality of environment.

Executive Order 13175 (Tribal
Consultation)

The FHWA has analyzed this action
under Executive Order 13175, dated
November 6, 2000. This action will not
have substantial direct effects on one or
more Indian tribes; will not impose
substantial direct compliance costs on
Indian tribal governments; and will not
preempt tribal law. Therefore, a tribal
summary impact statement is not
required.

Executive Order 13211 (Energy Effects)

We have analyzed this action under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. Although this
proposal is a significant regulatory
action under Executive Order 12866, we
have determined that it is not a
significant energy action under that
order, because it is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects under
Executive Order 13211 is not required.

Executive Order 12988 (Civil Justice
Reform)

This action meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Executive Order 13045 (Protection of
Children)

We have analyzed this action under
Executive Order 13045, protection of
Children from Environmental Health
Risks and Safety Risks. This action is
not an economically significant rule and
does not concern an environmental risk
to health or safety that may
disproportionately affect children.

Executive Order 12630 (Taking of
Private Property)

This action will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Government Actions and
Interference with Constitutionally
Protected Property Rights.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross-reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 470

Grant programs—transportation,
Highway planning, Highways and roads.

= In consideration of the foregoing, and
under the authority of 23 U.S.C.
103(b)(2), 103(e)(1), (e)(2), and (e)(3),
103(f), 134, 135, and 315; and 49 CFR
1.48(b)(2), the interim final rule
amending 23 CFR part 470, subpart A
which was published at 62 FR 33351 on
June 19, 1997, is adopted as a final rule
without change.

Issued on: May 7, 2003.
Mary E. Peters,
Federal Highway Administrator.
[FR Doc. 03-13066 Filed 5-23—-03; 8:45 am|]
BILLING CODE 4910-22-P

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 575

Iraqi Sanctions Regulations;
Authorizations of Non-Commercial
Funds Transfers and Related
Transactions, Activities by the U.S.
Government and Its Contractors or
Grantees, Privately Financed
Humanitarian Transactions, and
Certain Exports and Reexports to Iraq

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Interim final rule.

SUMMARY: The Office of Foreign Assets
Control (“OFAC”) of the U.S.
Department of the Treasury is amending
the Iraqi Sanctions Regulations, to
include four general licenses issued
May 7, 2003. Subject to certain
conditions, these general licenses
authorize the following activities
involving Iraq: non-commercial funds
transfers (including family remittances)
and related transactions, activities by
the U.S. Government and its contractors
or grantees, privately financed
humanitarian transactions, and certain
exports and reexports to Irag. OFAC also
is publishing a technical amendment to
its regulatory definition of the terms
“humanitarian activities,”
“humanitarian purposes,” and
“humanitarian support.”

DATES: Effective May 7, 2003. Written
comments must be received no later
than July 28, 2003.

ADDRESSES: Comments may be
submitted to the Chief of Records,
ATTN: Request for Comments, Office of
Foreign Assets Control, Department of
the Treasury, 1500 Pennsylvania
Avenue, NW., Washington, DC 20220.
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Alternatively, comments may be
submitted via facsimile to the Chief of
Records at 202/622-1657 or via OFAC’s
Web site http://www.treas.gov/offices/
enforcement/ofac/comment.html.

FOR FURTHER INFORMATION CONTACT:
OFAC’s Chief of Licensing, tel. 202/
622—2480, Chief of Policy Planning and
Program Management, tel. 202/622—
2500, or Chief Counsel, tel. 202/622—
2410.

SUPPLEMENTARY INFORMATION:

Background

On August 2, 1990, upon Iraq’s
invasion of Kuwait, the President issued
Executive Order 12722, declaring a
national emergency with respect to Iraq.
This order, issued under the authority
of, inter alia, the International
Emergency Economic Powers Act (50
U.S.C. 1701 et seq.), the National
Emergencies Act (50 U.S.C. 1601 et
seq.), and section 301 of title 3 of the
U.S. Code, imposed economic sanctions,
including a complete trade embargo,
against Iraq. In keeping with United
Nations Security Council Resolution
661 of August 6, 1990, and under the
United Nations Participation Act (22
U.S.C. 287c), the President also issued
Executive Order 12724 of August 9,
1990, which imposed additional
restrictions. The Iraqi Sanctions
Regulations, 31 CFR part 575,
implement Executive Orders 12722 and
12724 and are administered by the
Treasury Department’s Office of Foreign
Assets Control (“OFAC”).

In light of recent developments in
Iraq, OFAC issued four general licenses
on May 7, 2003, to authorize additional
transactions involving Iraq. The new
sections published today incorporate
these four general licenses into the Iraqi
Sanctions Regulations.

Paragraph (a) of new §575.529
authorizes U.S. persons to transfer funds
to any person in Iraq for non-
commercial humanitarian purposes,
including family remittances, provided
that no U.S. person may transfer more
than $500 per month to any person in
Iraq. Paragraph (b) authorizes U.S.
financial institutions to engage in all
transactions ordinarily incident to such
transfers of funds. Paragraph (c)
provides that this section does not
authorize transfers from blocked
accounts.

Paragraph (a) of new §575.530
authorizes activities by the U.S.
government and its contractors or
grantees. Paragraph (b)(1) contains a
restriction on the exportation or
reexportation of any goods or
technology (including technical data or
other information) controlled by the

Department of Commerce under the
Export Administration Regulations (15
CFR chapter VII, subchapter C) for
exportation to Iraq; any such exports or
reexports must be separately authorized
by OFAC. Paragraph (b)(2) describes the
circumstances in which some exports or
reexports of goods to Iraq must be
submitted to the United Nations “661
Committee.” Paragraph (c) requires that
all payments and funds transfers
initiated pursuant to this authorization,
and all related documentation, reference
this section number. Note 1 to section
575.530 explains that the activities of
any subcontractors or other persons who
are engaged to perform activities within
the scope of the relevant contract or
grant are also authorized and subject to
the same restrictions. Note 2 to section
575.530 provides information
concerning the use of U.S. passports for
travel to, in, or through Iragq.

New §575.531 authorizes all
transactions that are necessary to
provide privately financed
humanitarian support, or to plan or
prepare for the provision of
humanitarian support, to the Iraqi
people in Iraq. Paragraph (a) includes
examples of some of the newly-
authorized transactions. The note to
paragraph (a) references the definition
of “humanitarian support” that appears
elsewhere in the Iraqi Sanctions
Regulations. Paragraphs (b) and (c)
contain special provisions on the
exportation or reexportation of goods or
technology to Iraq. Paragraph (d)
provides that this new section does not
authorize any transactions with persons
on the Department of Defense’s 55-
person Watch List. Paragraph (e)
requires that all payments and funds
transfers initiated pursuant to this
authorization, and all related
documentation, reference this section
number. The note to § 575.531 provides
information concerning the use of U.S.
passports for travel to, in, or through
Iraq.

New §575.532 authorizes the
exportation from the United States or, if
subject to U.S. jurisdiction, the
exportation or reexportation from a
third country to Iraq of any goods,
subject to two conditions. First, the
exportation or reexportation of any
goods or technology (including
technical data or other information)
controlled by the Department of
Commerce under the Export
Administration Regulations for
exportation to Iraq, or listed on the
United Nations Goods Review List, must
be separately authorized by OFAC.
Second, any exportation or
reexportation of goods to Iraq must be
submitted to the United Nations 661

Committee to the extent and in the
manner required under applicable UN
Security Council resolutions; for
information concerning this second
condition, exporters or reexporters
should contact the State Department
office identified in §575.532.

These new authorizations do not
eliminate the need to comply with other
provisions of law, including any
aviation, financial, or trade
requirements of agencies other than
OFAC.

OFAC also is amending §575.330,
which defines the terms “humanitarian
activities,” “humanitarian purposes,”
and “humanitarian support.” OFAC is
amending section 575.330 to remove the
phrase “[flor purposes of §§575.527 and
575.528,” so that the definition is not
limited only to those two sections of the
Iraqi Sanctions Regulations.

Request for Comments

Because amendment of these
regulations involves a foreign affairs
function, the provisions of Executive
Order 12866 and the Administrative
Procedure Act (5 U.S.C. 553) (the
“APA”) requiring notice of proposed
rulemaking, opportunity for public
participation, and delay in effective
date, are inapplicable. However,
because of the importance of the issues
addressed in these regulations, this rule
is being issued in interim form and
comments will be considered in the
development of a final rule.

Accordingly, OFAC encourages
interested persons who wish to
comment to do so at the earliest possible
time to permit the fullest consideration
of their views. Comments may address
the impact of the regulations on the
submitter’s activities, whether of a
commercial, non-commercial or
humanitarian nature, as well as changes
that would improve the clarity and
organization of the regulations.

The period for submission of
comments will close July 28, 2003. The
address for submitting comments
appears near the beginning of this
document. OFAC will consider all
comments received before the close of
the comment period in developing final
regulations. Comments received after
the end of the comment period will be
considered if possible, but their
consideration cannot be assured. OFAC
will not accept public comments
accompanied by a request that a part or
all of the submission be treated
confidentially because of its business
proprietary nature or for any other
reason. OFAC will return such a
submission to the originator without
considering the comments in the
development of final regulations. In the
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interest of accuracy and completeness,
OFAC requires comments in written
form.

All public comments on these
regulations will be a matter of public
record. Copies of the public record
concerning these regulations will be
made available not sooner than August
25, 2003, and will be obtainable from
OFAC’s Web site http://www.treas.gov/
ofac. If that service is unavailable,
written requests for copies may be sent
to Office of Foreign Assets Control, U.S.
Department of the Treasury, 1500
Pennsylvania Ave, NW., Washington,
DC 20220, Attn: Chief, Records
Division.

Electronic Availability

This document is available as an
electronic file on The Federal Bulletin
Board the day of publication in the
Federal Register. By modem, dial 202/
512—1387 and type “/GO FAC,” or call
202/512-1530 for disk or paper copies.
This file is available for downloading
without charge in ASCII and Adobe
Acrobat readable (*.PDF) formats. For
Internet access, the address for use with
the World Wide Web, Telnet, or FTP
protocol is fedbbs.access.gpo.gov. This
document and additional information
concerning OFAC are available from
OFAC’s Web site: http://www.treas.gov/
ofac.

Paperwork Reduction Act

The collections of information related
to these regulations can be found in 31
CFR part 501. Pursuant to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507), those collections of
information have been previously
approved by the Office of Management
and Budget under control number 1505—
0164.

List of Subjects in 31 CFR Part 575

Administrative practice and
procedure, Banks, banking, Blocking of
assets, Exports, Foreign trade,
Humanitarian aid, Imports, Iran, Iraq,
Oil imports, Penalties, Petroleum,
Petroleum products, Reporting and
recordkeeping requirements, Specially
designated nationals, Terrorism, Travel
restrictions.

= For the reasons stated in the preamble,

31 CFR part 575 is amended as set forth
below:

PART 575—IRAQI SANCTIONS
REGULATIONS

= 1. The authority citation for 31 CFR
part 575 continues to read as follows:
Authority: 3 U.S.C. 301; 18 U.S.C. 2332d;
22 U.S.C. 287c; Pub. L. 101-410, 104 Stat.
890 (28 U.S.C. 2461 note); 31 U.S.C. 321(b);

50 U.S.C. 1601-1651, 1701-1706; Pub. L.
101-513, 104 Stat. 2047-2055 (50 U.S.C.
1701 note); E.O. 12722, 55 FR 31803, 3 CFR,
1990 Comp., p. 294; E.O. 12724, 55 FR 33089,
3 CFR, 1990 Comp., p. 297; E.O. 12817, 57
FR 48433, 3 CFR, 1992 Comp., p. 317.

Subpart C—General Definitions
= 2. Revise §575.330 to read as follows:

§575.330 Humanitarian activities,
humanitarian purposes, and humanitarian
support.

The terms humanitarian activities,
humanitarian purposes, and
humanitarian support mean, as these
terms have been defined by the
Department of State for relevant United
Nations Security Council Resolutions on
Iraq, humanitarian relief, educational,
cultural, recreational, and human rights-
related activities, and activities to
ameliorate the effects of or to investigate
war crimes. Such purposes may include
preparatory activities and transactions.

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

= 3. Add anew §575.529 to subpart E to
read as follows:

§575.529 Non-commercial funds transfers
and related transactions.

(a) U.S. persons are authorized to
transfer funds to any person in Iraq for
non-commercial humanitarian
purposes, including family remittances,
provided that no U.S. person may
transfer more than $500 per month to
any person in Iraq.

(b) U.S. financial institutions are
authorized to engage in all transactions
ordinarily incident to the transfer of
funds authorized by paragraph (a) of
this section, including the opening of
new correspondent accounts for funds
transfers with Iraqi financial
institutions. U.S. financial institutions
may rely on originators of funds
transfers with regard to compliance with
this part.

(c) This section does not authorize
transfers from blocked accounts.

» 4. Add anew §575.530 to subpart E to
read as follows:

§575.530 Activities by the U.S.
Government and its contractors or
grantees.

(a) Subject to the provisions of
paragraph (b) of this section, U.S.
government agencies and their
contractors or grantees are authorized to
engage in all transactions otherwise
prohibited by subpart B of this part that
are within the scope of their official
duties or the relevant U.S. government
contracts or grants.

(b)(1) The exportation from the United
States or, if subject to U.S. jurisdiction,

the exportation or reexportation from a
third country to Iraq of any goods or
technology (including technical data or
other information) controlled by the
Department of Commerce under the
Export Administration Regulations (15
CFR chapter VII, subchapter C) for
exportation to Iraq must be separately
authorized by or pursuant to this part.

(2) If the contracting or granting U.S.
government agency has determined that
the relevant contract or grant is not in
support of U.S. government
humanitarian assistance or
reconstruction efforts in Iraq, or not in
support of U.S. or allied forces deployed
in military contingency, humanitarian,
or peacekeeping operations in Iraq, then
the exportation or reexportation of any
goods to Iraq must be submitted to the
661 Committee to the extent and in the
manner required under applicable UN
Security Council resolutions. If this
paragraph (b)(2) applies to a proposed
exportation or reexportation, the
exporter or reexporter should contact
the Office of Peacekeeping and
Humanitarian Operations, Room 5323,
U.S. Department of State, 2201 C Street
NW., Washington, DC 20520 (tel 202/
647-2708, fax 202/647-3261) for
procedures concerning submissions to
the 661 Committee.

(c) All payments and funds transfers
initiated pursuant to this authorization,
and all related documentation, must
reference this section number.

Note 1 to § 575.530: This authorization and
the restrictions on certain exportations or
reexportations extend to the activities of any
subcontractors or other persons who are
engaged to perform activities within the
scope of the relevant contract or grant. See
31 CFR 575.418.

Note 2 to §575.530: U.S. citizens who wish
to travel to Iraq pursuant to this authorization
may be required to apply to the Department
of State to have their passports validated for
travel to Iraq, pursuant to 22 CFR 51.73 and
51.74 and public notices issued thereunder,
including Public Notice 4283, 68 FR 8791
(February 25, 2003), as amended by Public
Notice 4337, 68 FR 18722 (Apr. 16, 2003),
and any subsequent public notices regarding
the restriction on the use of U.S. passports for
travel to, in or through Iraq. Such
applications, if required, should be submitted
to the Deputy Assistant Secretary for Passport
Services, ATTN: Office of Passport Policy
and Advisory Services, U.S. Department of
State, 2401 E Street, NW., Washington, DC
20522-0907. Such applications must include
the applicant’s name, date and place of birth,
dates of proposed travel, and purpose of the
trip. This general license does not in any way
create a presumption in favor of passport
validation.

» 5. Add anew §575.531 to subpartE to
read as follows:
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§575.531 Privately financed humanitarian
transactions.

(a) Subject to the conditions and
limitations set forth in paragraphs (b)-
(e) of this section, all transactions
otherwise prohibited by subpart B of
this part that are necessary to provide
privately financed humanitarian
support, or to plan or prepare for the
provision of humanitarian support, to
the Iraqi people in Iraq are authorized.
Transactions authorized by this section
include, but are not limited to, the
exportation to Iraq of goods and services
necessary for the provision of
humanitarian support, the financing of
such humanitarian support, travel-
related transactions necessary to
provide humanitarian support, and
related funds transfers by U.S. financial
institutions.

Note to paragraph (a): The term
humanitarian support means, as this term
has been defined by the Department of State
for relevant United Nations Security Council
Resolutions on Iraq, humanitarian relief,
educational, cultural, recreational, and
human rights-related activities, and activities
to ameliorate the effects of or to investigate
war crimes. Such purposes may include
preparatory activities and transactions. See
31 CFR 575.330.

(b) The exportation from the United
States or, if subject to U.S. jurisdiction,
the exportation or reexportation from a
third country to Iraq of any goods or
technology (including technical data or
other information) controlled by the
Department of Commerce under the
Export Administration Regulations (15
CFR chapter VII, subchapter C) for
exportation to Iraq or listed on the
United Nations Goods Review List must
be separately authorized by or pursuant
to this part.

(c) Any exportation or reexportation
of goods to Iraq pursuant to this
authorization must be submitted to the
United Nations 661 Committee to the
extent, and in the manner, required
under applicable UN Security Council
resolutions. For procedures concerning
submissions to the 661 Committee, the
exporter or reexporter should contact
the Office of Peacekeeping and
Humanitarian Operations, Room 5323,
U.S. Department of State, 2201 C Street
NW., Washington, DC 20520 (tel 202/
647-2708, fax 202/647-3261).

(d) This section does not authorize
any transactions with persons on the
Department of Defense’s 55-person
Watch List.

(e) All payments and funds transfers
initiated pursuant to this authorization,
and all related documentation, must
reference this section number.

Note to §575.531: U.S. citizens who wish
to travel to Iraq pursuant to this authorization

may be required to apply to the Department
of State to have their passports validated for
travel to Iraq, pursuant to 22 CFR 51.73 and
51.74 and public notices issued thereunder,
including Public Notice 4283, 68 FR 8791
(February 25, 2003), as amended by Public
Notice 4337, 68 FR 18722 (Apr. 16, 2003),
and any subsequent public notices regarding
the restriction on the use of U.S. passports for
travel to, in or through Iraq. Such
applications, if required, should be submitted
to the Deputy Assistant Secretary for Passport
Services, ATTN: Office of Passport Policy
and Advisory Services, U.S. Department of
State, 2401 E Street, NW., Washington, DC
20522-0907. Such applications must include
the applicant’s name, date and place of birth,
dates of proposed travel, and purpose of the
trip. This general license does not in any way
create a presumption in favor of passport
validation.

m 6. Add anew §575.532 to subpart E to
read as follows:

§575.532 Certain exports and reexports to
Iraq.

The exportation from the United
States or, if subject to U.S. jurisdiction,
the exportation or reexportation from a
third country to Iraq of any goods is
authorized, provided that the
exportation or reexportation of any
goods or technology (including
technical data or other information)
controlled by the Department of
Commerce under the Export
Administration Regulations (15 CFR
chapter VII, subchapter C) for
exportation to Iraq, or listed on the
United Nations Goods Review List, must
be separately authorized by or pursuant
to this part, and any exportation or
reexportation to Iraq must be submitted
to the 661 Committee to the extent and
in the manner required under applicable
UN Security Council resolutions. For
procedures concerning submissions to
the 661 Committee, the exporter or
reexporter should contact the Office of
Peacekeeping and Humanitarian
Operations, Room 5323, U.S.
Department of State, 2201 C Street NW.,
Washington, DC 20520 (tel 202/647—
2708, fax 202/647-3261).

Dated: May 9, 2003.

R. Richard Newcomb,

Director, Office of Foreign Assets Control.
Approved: May 20, 2003.

Juan C. Zarate,

Deputy Assistant Secretary (Terrorist
Financing and Financial Crimes), Department
of the Treasury.

[FR Doc. 03-13053 Filed 5—20-03; 3:19 pm]

BILLING CODE 4810-25-P

DEPARTMENT OF DEFENSE

National Security Agency/Central
Security Services

32 CFR Part 322

[NSA Reg. 10-35]

Privacy Act; Implementation

AGENCY: National Security Agency/
Central Security Services.

ACTION: Final rule.

SUMMARY: The National Security
Agency/Central Security Services (NSA/
CSS) is revising its Privacy Act Program
procedural and exemption rules.
Revisions include updating the
responsibilities assigned to NSA/CSS
personnel, and establishing a queue to
process Privacy Act requests. Requesters
will no longer be required to wait a long
period of time to learn that the Agency
has a no records responsive to their
requests or to obtain records that require
minimal review.

The NSA/CSS exemption rules have
been revised to add specific subsections
of 5 U.S.C. 552a from which information
may be exempt, and to add the reasons
for taking the specific subsections.

EFFECTIVE DATES: April 21, 2003.

FOR FURTHER INFORMATION CONTACT: Ms.
Anne Hill at (301) 688—6527.

SUPPLEMENTARY INFORMATION: No
comments were received during the
public comment period; therefore, the
rules are being adopted as published
below.

Executive Order 12866. It has been
determined that this Privacy Act rule for
the Department of Defense does not
constitute ‘significant regulatory action’.
Analysis of the rule indicates that it
does not have an annual effect on the
economy of $100 million or more; does
not create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; does not
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; does not raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866 (1993).

Regulatory Flexibility Act.

It has been determined that this
Privacy Act rule for the Department of
Defense does not have significant
economic impact on a substantial
number of small entities because it is
concerned only with the administration
of Privacy Act systems of records within
the Department of Defense.

Paperwork Reduction Act.
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It has been determined that this
Privacy Act rule for the Department of
Defense imposes no information
requirements beyond the Department of
Defense and that the information
collected within the Department of
Defense is necessary and consistent
with 5 U.S.C. 552a, known as the
Privacy Act of 1974.

Section 202, Public Law 104-4,
“Unfunded Mandates Reform Act”’

It has been determined that this
Privacy Act rulemaking for the
Department of Defense does not involve
a Federal mandate that may result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
and that such rulemaking will not
significantly or uniquely affect small
governments.

Executive Order 13132, “Federalism”

It has been determined that this
Privacy Act rule for the Department of
Defense does not have federalism
implications. The rule does not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

List of Subjects in 32 CFR Part 322
Privacy.

= Accordingly, 32 CFR part 322 is
revised to read as follows:

PART 322—NATIONAL SECURITY
AGENCY/CENTRAL SECURITY
SERVICES PRIVACY ACT PROGRAM

Sec.

322.1
322.2
322.3
322.4
322.5

Purpose and applicability.
Definitions.

Policy.

Responsibilities.
Procedures.

322.6 Establishing exemptions.
322.7 Exempt systems of records.

Authority: Pub. L. 93-579, 88 Stat. 1896 (5
U.S.C. 552a).

§322.1 Purpose and applicability.

(a) This part implements the Privacy
Act of 1974 (5 U.S.C. 552a), as amended
and the Department of Defense Privacy
Program (32 CFR part 310) within the
National Security Agency/Central
Security Service (NSA/CSS); establishes
policy for the collection and disclosure
of personal information about
individuals; assigns responsibilities and
establishes procedures for collecting
personal information and responding to
first party requests for access to records,
amendments of those records, or an
accounting of disclosures.

(b) This part applies to all NSA/CSS
elements, field activities and personnel
and governs the release or denial of any
information under the terms of the
Privacy Act of 1974 (5 U.S.C. 552a), as
amended.

§322.2 Definitions.

Access. The review of a record or a
copy of a record or parts thereof in a
system of records by an individual.

Confidential source. A person or
organization who has furnished
information to the federal government
under an express promise that the
person’s or the organization’s identity
will be held in confidence or under an
implied promise of such confidentiality
if this implied promise was made before
September 27, 1975.

Disclosure. The transfer of any
personal information from a system of
records by any means of communication
(such as oral, written, electronic,
mechanical, or actual review) to any
person, private entity, or government
agency, other than the subject of the
record, the subject’s designated agent or
the subject’s legal guardian.

Employees of NSA/CSS. Individuals
employed by, assigned or detailed to the
NSA/CSS. This part also applies to
NSA/CSS contractor personnel who
administer NSA/CSS systems of records
that are subject to the Privacy Act.

FOIA Request. A written request for
NSA/CSS records, made by any person,
that either explicitly or implicitly
invokes the Freedom of Information Act
(FOIA) (5 U.S.C. 552), as amended.
FOIA requests will be accepted by U.S.
mail or its equivalent, facsimile, or the
Internet, or employees of NSA/CSS may
hand deliver them.

Individual. A living person who is a
citizen of the United States or an alien
lawfully admitted for permanent
residence. The parent of a minor or the
legal guardian of any individual also
may act on behalf of an individual.
Corporations, partnerships sole
proprietorships, professional groups,
businesses, whether incorporated or
unincorporated, and other commercial
entities are not individuals.

Maintain. Includes maintain, collect,
use or disseminate.

Medical Records. Documents relating
to the physical care and treatment of an
individual.

Privacy Act Request. A written
request containing a signature submitted
by a U.S. citizen or alien admitted for
permanent residence for access to or
amendment of records on himself/
herself which are contained in a PA
system of records. PA requests will be
accepted via mail or facsimile, or NSA/
CSS employees may hand deliver them.

Digital signatures will be accepted via
the Internet by October 21, 2003. Until
then, PA requests will not be accepted
via the Internet. Requests received via
the Internet will not be acknowledged.
Regardless of whether the requester
cites the FOIA, PA, or no law, the
request for records will be processed
under both this part and the FOIA.
Requests for amendments will be
processed pursuant to the PA.

Personal information. The collection
of two or more pieces of information
that is about an individual: e.g. name
and date of birth, Social Security
Number.

Personal notes. Notations created in
paper or electronic form for the
convenience and at the discretion of the
originator, for the originator’s eyes only,
and over which NSA/CSS exercises no
control. Personal notes are not agency
records within the meaning of the
Privacy Act (PA) or the Freedom of
Information Act (FOIA). However, once
the personal note, or information
contained therein, is shared with
another individual, it becomes an
Agency record and is subject to the
provisions of the FOIA and, if
appropriate, the PA.

Psychological Records. Documents
relating to the psychological care and
treatment of an individual.

Record. Any item, collection, or
grouping of information, whatever the
storage media (paper, electronic, etc.)
about an individual or his or her
education, financial transactions,
medical history, criminal or
employment history, and that contains
his or her name, or the identifying
number, symbol, or other identifying
particular assigned to the individual,
such as a fingerprint, voice print, or a
photograph. The record must be in
existence and under the control of NSA/
CSS at the time a request is made.

Routine use. The disclosure of a
record outside NSA/CSS or the DoD for
a use that is compatible with the
purpose for which the information was
collected and maintained by NSA/CSS.
The routine use must be included in the
published system of records.

System of Records. A group of records
under the control of a federal agency
from which personal information is
retrieved by the individual’s name or by
some identifying number, symbol, or
other identifying particular assigned to
an individual

§322.3 Policy.

(a) The National Security Agency/
Central Security Service shall maintain
in its records only such information
about an individual that is relevant and
necessary to accomplish a purpose of
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the Agency, and that is required or
authorized to be maintained by statute
or Executive Order. Information about
an individual shall, to the greatest
extent practicable, be collected directly
from the individual if the information
may result in adverse determinations
about the individual’s rights, benefits,
and privileges under any Federal
program. Records used by this Agency
in making adverse determinations about
an individual shall be maintained with
such accuracy, relevance, timeliness
and completeness as is reasonably
necessary to assure fairness to the
individual. The Agency shall protect the
privacy of individuals identified in its
records, and shall permit an individual
to request access to personal
information in records on himself/
herself and to request correction or
amendment of factual information
contained in such records. These
policies are consistent with the spirit
and intent of the PA, and are subject to
exemptions under the Act, as defined in
§322.7, and legal requirements to
protect sensitive NSA information such
as the intelligence sources and methods
the Agency employs to fulfill its
mission.

(b) Pursuant to written requests
submitted in accordance with the PA,
the NSA/CSS shall make records
available consistent with the Act and
the need to protect government interests
pursuant to subsections (d) and (k) of
the Privacy Act. Oral requests for
information shall not be accepted.
Before the Agency responds to a request,
the request must comply with the
provisions of this part.

(c) In order that members of the
public have timely access to
unclassified information regarding NSA
activities, requests for information that
would not be withheld if requested
under the FOIA or the PA may be
honored through appropriate means
without requiring the requester to
invoke the FOIA or the PA. Although a
record may require minimal redaction
before its release, this fact alone shall
not require the Agency to direct the
requester to submit a formal FOIA or PA
request for the record.

§322.4 Responsibilities.

(a) The Director’s Chief of Staff (DC)
is responsible for overseeing the
administration of the PA. The Director
of Policy (DC3), or the Deputy Director
of Policy, if so designated, shall carry
out this responsibility on behalf of the
Chief of Staff and shall:

(1) Provide policy guidance to NSA/
CSS on PA issues.

(2) Provide policy guidance to PA
coordinators for processing PA requests

from NSA/CSS employees who will be
using the records within NSA/CSS
spaces.

(3) Provide training of NSA/CSS
employees and contractors in the
requirements of the PA. Specialized
training is provided to special
investigators and employees who deal
with the news media or the public.

(4) Receive, process, and respond to
PA requests from individuals and
employees who require the information
for use outside of NSA/CSS spaces.

(i) Conduct the appropriate search for
and review of records.

(ii) Provide the requester with copies
of all releasable material.

(iii) Notify the requester of any
adverse determination, including his/
her right to appeal an adverse
determination to the NSA/CSS Appeal
Authority.

(iv) Assure the timeliness of
responses.

(5) Receive, process and respond to
PA amendment requests to include:

(i) Obtain comments and supporting
documentation from the organization
originating the record.

(i1) Conduct a review of all
documentation relevant to the request.

(iii) Advise the requester of the
Agency’s decision.

(iv) Notify the requester of any
adverse determination, including his/
her right to appeal the adverse
determination to the NSA/CSS Appeal
Authority.

(v) Direct the appropriate Agency
organization to amend a record and
advise other record holders to amend
the record when a decision is made in
favor of a requester.

(vi) Assure the timeliness of
responses.

(6) Ensure that Agency employees
(internal requesters) that have access to
NSA/CSS spaces are given access to all
or part of a PA record to which the
employee was denied by the record
holder when, after a review of the
circumstances by the Director of Policy,
it is determined that access should be
granted. For those individuals who do
not have access to NSA/CSS spaces see
§ 322.6 of this part.

(7) Conduct Agency reviews in
accordance with OMB Circular A-130?
and 32 CFR part 310.

(8) Deposit in the U.S. Treasury all
fees collected as a result of charges
levied for the duplication of records
provided under the PA and maintain the
necessary accounting records for such
fees.

(b) The NSA/CSS Privacy Act Appeal
Authority is designated as the reviewing

1 Available from http://www.whitehouse.gov/

omb/circulars/index.html.

authority for requests for review of
denials by the Director of Policy to
provide access to a record and/or to
amend a record. The PA Appeal
Authority is the Deputy Director, NSA.
In the absence of the Deputy Director,
the Director’s Chief of Staff serves as the
Appeal Authority.

(c) The General Counsel (GC) or his
designee shall:

(1) Advise on all legal matters
concerning the PA.

(2) Advise the Director of Policy and
other NSA/CSS organizations, as
appropriate, of legal decisions including
rulings by the Justice Department and
actions by the DoD Privacy Board
involving the PA.

(3) Review proposed responses to PA
requests to ensure legal sufficiency, as
appropriate.

(4) Provide a legal review of proposed
Privacy Act notices and amendments for
submission to the Defense Privacy
Office.

(5) Assist, as required, in the
preparation of PA reports for the
Department of Defense and other
authorities.

(6) Review proposals to collect PA
information for legal sufficiency, assist
in the development of PA statements
and warning statements when required
and approve prior to use.

(7) Represent the Agency in all
judicial actions related to the PA by
providing support to the Department of
Justice and by keeping the DoD Office
of General Counsel apprised of pending
PA litigation. A litigation status sheet
will be provided to the Defense Privacy
Office.

(8) Assist in the education of new and
current employees, including
contractors, to the requirements of the
PA.

(9) Review PA and PA Amendment
appeals, prepare responses, and submit
them to the NSA/CSS Appeal Authority
for final decision.

(10) Notify the Director of Policy of
the outcome of all appeals.

(d) The Associate Director for Human
Resources Services or designee shall:

(1) Establish the physical security
requirements for the protection of
personal information and ensure that
such requirements are maintained.

(2) Establish and ensure compliance
with procedures governing the pledging
of confidentiality to sources of
information interviewed in connection
with inquiries to determine suitability,
eligibility or qualifications for Federal
employment, Federal contracts, or
access to classified information.

(3) Retain copies of records processed
pursuant to the PA. The retention
schedule is six years from the date
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records were provided to the requester
if deletions were made and two years if
records were provided in their entirety.

(4) Ensure the prompt delivery of all
PA requests to the Director of Policy.

(5) Ensure the prompt delivery of all
Privacy Act appeals of an adverse
determination to the NSA/CSS PA
Appeal Authority staff.

(6) Ensure that forms used to collect
PA information meet the requirements
of the PA.

(7) Compile, when required, estimates
of cost incurred in the preparation or
modification of forms requiring PA
Statements.

(8) Assist in the development of
training courses to educate new and
current Agency employees, including
contractors, of the provisions of the PA.

(9) Respond to PA requests for access
to records, as appropriate.

(10) Establish procedures for the
protection of personal information and
ensure compliance with the procedures.

(e) The Inspector General (IG) shall:
(1) Be alert to Privacy Act compliance
and to managerial administrative, and
operational problems associated with
the implementation of this part and
document any such problems and
remedial actions, if any, in official
reports to responsible Agency officials,
when appropriate.

(2) Respond, as appropriate, to PA
requests.

(3) Establish procedures for the
protection of personal records under the
control or in the possession of OIG and
ensure compliance with the procedures.

(f) Chiefs of Directorates, Associate
Directorates, and Field Elements shall:
(1) Ensure that no systems or subsets of
Systems of Records other than those
published in the Federal Register are
maintained within their components or
field elements.

(2) Establish rules of conduct for
persons who design, use or maintain
Systems of Records within their
components or field elements and
ensure compliance with these rules.

(3) Establish, in consultation with the
Associate Director of Human Resources
or designee, the physical security
requirements for the protection of
personal information and ensure that
such requirements are maintained.

(4) Ensure that no records are
maintained within their components or
field elements which describe how any
individual exercises rights guaranteed
by the First Amendment to the
Constitution of the United States unless
expressly authorized by statute, or by
the individual about whom the record is
maintained, or unless pertinent to, and
within the scope of, an authorized law
enforcement activity.

(5) Ensure that records contained in
the Systems of Records within their
components or field elements are not
disclosed to anyone other than in
conformance with the Privacy Act, to
include the routine uses for such
records published in the Federal
Register.

(6) Maintain only such information
about an individual as is relevant and
necessary to accomplish a purpose of
the Agency required to be accomplished
by statute and Executive Order.

(7) Maintain all records which are
used by the Agency in making any
determination about any individual
with such accuracy, relevancy,
timeliness, and completeness as is
reasonably necessary to ensure fairness
to the individual in any determination.

(8) Establish procedures for protecting
the confidentiality of personal records
maintained or processed by computer
systems and ensure compliance with the
procedures.

(9) Designate a primary and alternate
PA coordinator to be responsible for PA
matters and inform the Office of Policy
of the designations. Subordinate PA
coordinators may be appointed at office
level.

(10) Ensure that the Privacy Act
coordinators acquire the necessary
training in the theory and
administration of the Privacy Act.

(11) Ensure that the Privacy Act
coordinators conduct, to the extent
practicable, on-the-job PA training of
supervisors and records handlers in
their organizations.

(12) Respond to PA requests to review
records, as appropriate.

(13) Establish procedures for the
protection of personal records and
ensure compliance with the procedures.

(14) Establish procedures to ensure
that requests for copies of PA records
needed for external use, outside of NSA/
CSS, shall be delivered to the Director
of Policy immediately upon receipt once
the request is identified as a Privacy Act
request or appears to be intended as
such a request.

(15) Publish, as necessary, internal PA
procedures which are consistent with
the Privacy Act and this part.

(16) Maintain an accounting of
disclosures of records as described in
§322.5 of this part.

(17) Coordinate with the Office of the
General Counsel any proposed new
record systems or changes (either
alterations or amendments) to existing
systems. Notice of new record systems
or alterations to existing systems must
be published in the Federal Register at
least 30 days and Congress and the
Office of Management and Budget must

be given 40 days to review the new/
altered system before implementation.

(18) Collect and forward to the
Director of Policy information necessary
to prepare reports, as requested.

(19) Respond promptly to the Director
of Policy and the PA Appeal Authority
decisions concerning the granting access
to records, amending records, or filing
statements of disagreements.

(20) Ensure that forms (paper or
electronic) used to collect PA
information meet the requirements of
the PA.

(21) Establish procedures to ensure
that requests to conduct computer
matching are forwarded to the Director
of Policy.

(g) Each field element shall designate
a Privacy Act (PA) Coordinator to
ensure compliance with this part and to
receive and, where appropriate, process
PA requests. Section 322.6 of this part
describes the procedure for individuals
to gain access to records and the
responsibilities of the PA Coordinators.
Consistent with the provisions of 32
CFR parts 285 and 286 and 32 CFR part
310 special procedures apply to the
disclosure of certain medical records
and psychological records. Field
elements should consult the PA
Coordinator of the Office of
Occupational Health, Environment and
Safety Services before disclosing such
information. (See paragraph (d)(9) of
this section.)

(h) All NSA/CSS organizations and
field elements responsible for
electronic/paper forms or other methods
used to collect personal information
from individuals shall determine, with
General Counsel’s concurrence, which
of those forms or methods require
Privacy Act Statements and shall
prepare the required statements. The
Office of Policy requires all
organizations or elements using such
forms or methods shall ensure that
respondents read, understand, and sign
the statements before supplying the
requested information. In addition,
organizations must obtain the Director
of Policy and the Office of General
Counsel approval prior to the collection
of personal information in electronic
format.

§322.5 Procedures.

(a) The Director of Policy, or the
Deputy Director of Policy, if so
designated, shall provide guidance to
Privacy Act Coordinators for processing
requests and releasing NSA/CSS
information within the confines of the
NSA/CSS. If any organization or
element believes a request to review a
PA record should be denied, it shall
advise the requester of the procedures
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for requesting a review of the
circumstances of the case by the
Director of Policy.

(b) Persons Authorized Access to
NSA/CSS Facilities: (1) Requests from
NSA/CSS affiliates with authorized
access to NSA/CSS facilities to review
and/or obtain a copy of PA records in
a Systems of Records for use within
NSA/CSS spaces or for the inspection of
an accounting of disclosures of the
record shall be in writing, using the
Privacy Act Information Request form.
Requests shall normally be submitted
directly to the Privacy Act Coordinator
in the office holding the record. In the
case of requests for access to records
maintained in the individual’s own
organization, the Privacy Act
Coordinator for that organization shall
direct the requester to the person or
office holding the record. A Privacy Act
Information Request form shall be
submitted to the holder of each record
desired. The Privacy Act Coordinator
shall assist supervisors and record
handlers in processing the request and
shall maintain an accounting for
reporting purposes. Individuals shall
not be permitted to review or obtain an
internal copy of IG, OGC and/or certain
security records. The Personnel File,
which was available upon request prior
to the implementation of the Privacy
Act, shall continue to be available for
review without citing the Privacy Act or
using the Privacy Act Information
Request form.

(2) Requests to obtain a copy of PA
records for use outside of NSA/CSS
shall be forwarded to the Director of
Policy, FOIA/PA Services (DC321) using
the Privacy Act Information Request
form or in any written format and must
contain the individual’s full name,
signature, social security number,
description of the records sought and a
work or home phone number. Requests
shall be processed pursuant to the
Privacy Act and the FOIA.

(c) Persons Not Authorized Access to
NSA/CSS Facilities: (1) Requests from
individuals who do not have authorized
access to NSA/CSS facilities must be in
writing, contain the individual’s full
name, current address, signature, social
security number and a description of the
records sought. The mailing address for
the FOIA/PA office is: National Security
Agency, ATTN: FOIA/PA Services
(DC321), 9800 Savage Road, Suite 6248,
Ft. George G. Meade, MD 20755—6248.

(2) FOIA/PA Services may, at its
discretion, require an unsworn
declaration or a notarized statement of
identity. In accordance with 28 U.S.C.
1746, the language for an unsworn
declaration is as follows:

(i) If executed without the United
States: ‘I declare (or certify, verify, or
state) under penalty of perjury under the
laws of the United States of America
that the foregoing is true and correct.
Executed on (date). (Signature)’.

(ii) If executed within the United
States, its territories, possessions, or
commonwealths: ‘I declare (or certify,
verify, or state) under penalty of perjury
that the foregoing is true and correct.
Executed on (date). (Signature)’.

(d) General provisions regarding
access and processing procedures: (1)
The requester need not state a reason or
otherwise justify the request. If the
requester wishes to be accompanied by
another person, the individual may be
required to furnish a statement
authorizing discussion or disclosure of
the records in the presence of the other
individual. If the requester wishes
another person to obtain the records on
his/her behalf, the requester shall
provide a written statement appointing
that person as his/her representative,
authorizing that individual access to the
records and affirming that such access
shall not constitute an invasion of the
requester’s privacy or a violation of his/
her rights under the Privacy Act. In
addition, requests from parents or legal
guardians for records on a minor may be
accepted providing the individual is
acting on behalf of the minor and
evidence is provided to support his or
her parentage (birth certificate showing
requester as a parent) or guardianship (a
court order establishing guardianship).

(2) The Director of Policy and FOIA/
PA Services (DC321) shall endeavor to
respond to a direct request to the NSA/
CSS within 20 working days of receipt.
In the event the FOIA/PA Services
cannot respond within 20 working days
due to unusual circumstances, the
requester shall be advised of the reason
for the delay and negotiate a completion
date with the requester. Direct requests
to NSA/CSS shall be processed in the
order in which they are received.
Requests referred to NSA/CSS by other
government agencies shall be placed in
the processing queue according to the
date the requester’s letter was received
by the referring agency, if that date is
known. If it is not known, it shall be
placed in the appropriate processing
queue according to the date of the
requester’s letter.

(3) FOIA/PA requests for copies of
records shall be worked in
chronological order within six queues
(“super easy,” “‘sensitive/personal
easy,” ‘“‘non-personal easy,” ‘“‘sensitive/
personal voluminous,” “non-personal
complex,” and “expedite”). The
processing queues are defined as
follows:

(i) Super Easy Queue—The super easy
queue is for requests for which no
responsive records are located or for
material that requires minimal
specialized review.

(ii) Sensitive/Personal Easy Queue—
The sensitive/personal easy queue
contains FOIA and PA records that
contain sensitive personal information,
typically relating to the requester or
requester’s relatives, and that do not
require a lengthy review. DC321 staff
members who specialize in handling
sensitive personal information process
these requests.

(iii) Non-Personal Easy Queue—The
non-personal easy queue contains all
other types of NSA records not relating
to the requester, that often contain
classified information that may require
coordinated review among NSA
components, and that do not require a
lengthy review. DC321 staff members
who specialize in complex classification
issues process these requests.

(iv) Sensitive/Personal Voluminous
Queue—The sensitive/personal
voluminous queue contains FOIA and
PA records that contain sensitive
personal information, typically relating
to the requester or requester’s relatives,
and that require a lengthy review
because of the high volume of
responsive records. These records may
also contain classified information that
may require coordinated review in
several NSA components. DC321 staff
members who specialize in handling
sensitive personal information process
these requests.

(v) Non-Personal Complex Queue—
The non-personal complex queue
contains FOIA records not relating to
the requester that require a lengthy
review because of the high volume and/
or complexity of responsive records.
These records contain classified, often
technical information that requires
coordinated review among many
specialized NSA components, as well as
consultation with other government
agencies. DC321 staff members who
specialize in complex classification
issues process these requests.

(vi) Expedite Queue—Cases meeting
the criteria for expeditious processing as
defined in this section will be processed
in turn within that queue by the
appropriate processing team.

(4) Requesters shall be informed
immediately if no responsive records
are located. Following a search for and
retrieval of responsive material, the
initial processing team shall determine
which queue in which to place the
material, based on the criteria above,
and shall so advise the requester. If the
material requires minimal specialized
review (super easy), the initial
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processing team shall review, redact if
required, and provide the non-exempt
responsive material to the requester
immediately. The appropriate
specialized processing team on a first in,
first out basis within its queue shall
process all other material. These
procedures are followed so that a
requester will not be required to wait a
long period of time to learn that the
Agency has no records responsive to his
request or to obtain records that require
minimal review.

(5) Requests for expeditious
processing must include justification
and a statement certifying that the
information is true and correct to the
best of the requester’s knowledge.
Expedited processing shall be granted if
the requester demonstrates a compelling
need for the information. Compelling
need is defined as the failure to obtain
the records on an expedited basis could
reasonably be expected to pose an
imminent threat to the life or physical
safety of an individual or there would
be an imminent loss of substantial due
process rights.

(6) A request for expedited handling
shall be responded to within 10
calendar days of receipt. The requester
shall be notified whether his/her request
meets the criteria for expedited
processing within that time frame. If a
request for expedited processing has
been granted, a substantive response
shall be provided within 20 working
days of the date of the expedited
decision. If a substantive response
cannot be provided within 20 working
days, a response shall be provided as
soon as practicable and the chief of
FOIA/PA Services shall attempt to
negotiate an acceptable completion date
with the requester, taking into account
the number of cases preceding it in the
expedite queue and the volume or
complexity of the responsive material.

(7) Upon receipt of a request, FOIA/
PA Services (DC321) shall review the
request and direct the appropriate PA
coordinator to search for responsive
records. If the search locates the
requested records, the PA coordinator
shall furnish copies of the responsive
documents to the FOIA/PA office that in
turn shall make a determination as to
the releasability of the records. All
releasable records, or portions thereof,
shall be provided to the requester.
However, if information is exempt
pursuant to the FOIA and PA, the
requester shall be advised of the
statutory basis for the denial of the
information and the procedure for filing
an appeal. In the instance where no
responsive records are located, the
requester shall be advised of the
negative results and his/her right to

appeal what could be considered an
adverse determination. NSA does not
have the authority to release another
agency’s information; therefore,
information originated by another
government agency shall be referred to
the originating agency for its direct
response to the requester or for review
and return to NSA for response to the
requester. The requester shall be
advised that a referral has been made,
except when notification would reveal
exempt information.

(8) The requester shall not be charged
a fee for the making of a comprehensible
copy to satisfy the request for a copy of
the documents. The requester may be
charged for duplicate copies of the
documents. However, if the direct cost
of the duplicate copy is less than
$25.00, the fee shall be waived.
Duplicating fees shall be assessed
according to the following schedule:
Office Copy $.15 per page, Microfiche
$.25 per page, and Printed Material $.02
per page. All payments shall be made by
certified check or money order made
payable to the Treasurer of the United
States.

(9) A medical/psychological record
shall normally be disclosed to the
individual to whom it pertains.
However, and consistent with 5 U.S.C.
552a(f)(3) of the Privacy Act, if in the
judgment of an authorized Agency
physician, the release of such
information could have an adverse
effect on the individual, the individual
shall be advised that it is in his best
interest to receive the records through a
physician of the requester’s choice or, in
the case of psychological records,
through a licensed Psychiatrist or
licensed Clinical Psychologist of the
requester’s choice. NSA/CSS may
require certification that the individual
is licensed to practice the appropriate
specialty. Although the requester shall
pay any fees charged by the physician
or psychologist, NSA/CSS encourages
individuals to take advantage of
receiving their records through this
means. If, however, the individual
wishes to waive receiving the records
through this means, the records shall be
sent directly to the individual.

(10) Recipients of requests from NSA/
CSS employees and affiliates for access
to records within the confines of the
NSA/CSS campus shall acknowledge
the request within 10 working days of
receipt, and access should be provided
within 20 working days. If, for good
cause, access cannot be provided within
that time, the requester shall be advised
in writing as to the reason and shall be
given a date by which it is expected that
access can be provided. If an office
denies a request for access to a record,

or any portion thereof, it shall notify the
requester of its refusal and the reasons
for it and shall advise the individual of
the procedures for requesting a review
of the circumstances by the Director of
Policy. If the Director of Policy denies

a request for access to a record or any
portion thereof, the requester shall be
notified of the refusal and the reasons
the information was denied. The
Director of Policy shall also advise the
requester of the procedure for appealing
to the NSA/CSS Privacy Act Appeal
Authority. (See paragraph (e) of this
section).

(11) Although classified portions of
NSA/CSS records are exempt from
disclosure pursuant to exemption (k)(1)
of the Privacy Act and exemption (b)(1)
of the FOIA, NSA, in its sole discretion,
may choose to provide an NSA affiliate
access to the classified portions of
records about the affiliate if the affiliate
possesses the requisite security
clearance, special access approvals, and
appropriate need-to-know for the
classified information at issue.
Classified records may only be accessed
by fully cleared personnel in NSA/CSS
spaces. Disclosure of classified records
under this provision shall not operate as
a waiver of PA exemption (k)(1), FOIA
exemption (b)(1), or of any other
exemption or privilege that would
otherwise authorize the Agency to
withhold the classified records from
disclosure. NSA’s determination
regarding an affiliate’s need-to-know is
not subject to appeal under this or any
other authority. All copies of classified
records made available to an NSA
affiliate under the procedures of this
Part shall carry the following statement:
“This classified material is provided to
you under the provisions of the Privacy
Act of 1974. Furnishing you this
material does not relieve you of your
obligations under the laws of the United
States (See, e.g., section 798 of Title 18,
U.S. Code) to protect classified
information. You may retain this
material under proper protection as
specified in the NSA/CSS Classification
Manual; you may not remove it from
NSA/CSS facilities.”

(12) The procedures described in this
part do not entitle an individual to have
access to any information compiled in
reasonable anticipation of a civil action
or proceeding, nor do they require that
a record be created.

(13) Requesting or obtaining access to
records under false pretenses is a
violation of the Privacy Act and is
subject to criminal penalties.

(e) Appeal of Denial of an Adverse
Determination: (1) Any individual
advised of an adverse determination
shall be notified of the right to appeal
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the initial decision within 60 calendar
days of the date of the response letter
and that the appeal must be addressed
to the NSA/CSS FOIA/PA Appeal
Authority, National Security Agency,
9800 Savage Road, Suite 6248, Fort
George G. Meade, MD 20755-6248. The
following actions are considered
adverse determinations:

(i) Denial of records or portions of
records.

(ii) Inability of NSA/CSS to locate
responsive records.

(iii) Denial of a request for
expeditious treatment.

(iv) Non-agreement regarding
completion date of request.

(v) The appeal shall reference the
initial denial of access and shall
contain, in sufficient detail and
particularity, the grounds upon which
the requester believes the appeal should
be granted.

(2) The GC or his/her designee shall
process appeals and make a
recommendation to the Appeal
Authority:

(i) Upon receipt of an appeal
regarding the denial of information or
the inability of the Agency to locate
records on an individual, the GC or his/
her designee shall provide a legal
review of the denial and/or the
adequacy of the search for responsive
material, and make other
recommendations as appropriate.

(ii) If the Appeal Authority
determines that additional information
may be released, the information shall
be made available to the requester
within 20 working days from receipt of
the appeal. The conditions for
responding to an appeal for which
expedited treatment is sought by the
requester are the same as those for
expedited treatment on the initial
processing of a request.

(iii) If the Appeal Authority
determines that the denial was proper,
the requester must be advised 20 days
after receipt of the appeal that the
appeal is denied. The requester likewise
shall be advised of the basis for the
denial and the provisions for judicial
review of the Agency’s appellate
determination.

(iv) If a new search for records is
conducted and produces additional
records, the additional material shall be
forwarded to the Director of Policy, as
the initial denial authority (IDA), for
review. Following review, the Director
of Policy shall return the material to the
GC with its recommendation for release
or withholding. The GC will provide a
legal review of the material, and the
Appeal Authority shall make the release
determination. Upon denial or release of
additional information, the Appeal

Authority shall advise the requester that
more material was located and that the
IDA and the Appeal Authority each
conducted an independent review of the
documents. In the case of denial, the
requester shall be advised of the basis of
the denial and the right to seek judicial
review of the Agency’s action.

(v) When a requester appeals the
absence of a response to a request
within the statutory time limits, the GC
shall process the absence of a response
as it would denial of access to records.
The Appeal authority shall advise the
requester of the right to seek judicial
review.

(vi) Appeals shall be processed using
the same multi-track system as initial
requests. If an appeal cannot be
responded to within 20 days, the
requirement to obtain an extension from
the requester is the same as with initial
requests. The time to respond to an
appeal, however, may be extended by
the number of working days (not to
exceed 10) that were not used as
additional time for responding to the
initial request. That is, if the initial
request is processed within 20 days so
that the extra 10 days of processing
which an agency can negotiate with the
requester are not used, the response to
the appeal may be delayed for that 10
days (or any unused portion of the 10
days).

(f) Amendment of Records:

(1) Minor factual errors may be
corrected without resort to the Privacy
Act or the provisions of this part,
provided the requester and record
holder agree to that procedure.
Whenever possible, a copy of the
corrected record should be provided to
the requester.

(2) Requests for substantive changes
to include deletions, removal of records,
and amendment of significant factual
information, because the information is
incorrect or incomplete, shall be
processed under the Privacy Act and the
provisions of this part. The PA
amendment process is limited to
correcting records that are not accurate
(factually correct), relevant, timely or
complete.

(3) The amendment process is not
intended to replace other existing NSA/
CSS Agency procedures such as those
for registering grievances or appealing
performance appraisal ratings. Also,
since the amendment process is limited
to correcting factual information, it may
not be used to challenge official
judgments, such as performance ratings,
promotion potential, and performance
appraisals as well as subjective
judgments made by supervisors, which
reflect his/her observations and
evaluations.

(4) Requests for amendments must be
in writing, include the individual’s
name, signature, a copy of the record
under dispute or sufficient identifying
particulars to permit timely retrieval of
the affected record, a description of the
information under dispute and evidence
to support the amendment request. The
mailing address for the FOIA/PA office
is National Security Agency, ATTN:
FOIA/PA Services (DC321), 9800 Savage
Road, Suite 6248, Fort George G. Meade,
MD 20755-6248. Individuals who have
access to NSA/CSS spaces may send
their request through the internal mail
system to DC321.

(5) FOIA/PA Services (DC321) shall
acknowledge the amendment request
within 10 working days of receipt and
respond within 30 working days. The
organization/individual who originated
the information under dispute shall be
given 10 working days to comment. On
receipt of a response, FOIA/PA Services
(DC321) shall review all documentation
and determine if the amendment request
shall be granted. If FOIA/PA Services
(DC321) agrees with the request, it shall
notify the requester and the office
holding the record. The latter shall
promptly amend the record and notify
all holders and recipients of the records
of the correction. If the amendment
request is denied, the requester shall be
advised of the reasons for the denial and
the procedures for filing an appeal.

(g) Appeal of Refusals To Amend
Records

(1) If the Director of Policy, as the
Initial Denial Authority, refuses to
amend any part of a record it shall
notify the requester of its refusal, the
reasons for the denial and the
procedures for requesting a review of
the decision by the NSA/CSS Appeal
Authority. The Appeal Authority shall
render a final decision within 30
working days, except when
circumstances necessitate an extension.
If an extension is necessary, the
requester shall be informed, in writing,
of the reasons for the delay and of the
approximate date on which the review
is expected to be completed. If the NSA/
CSS Appeal Authority determines that
the record should be amended, the
requester, FOIA/PA Services, and the
office holding the record will be
advised. The latter shall promptly
amend the record and notify all
recipients.

(2) If the NSA/CSS Privacy Act
Appeal Authority denies any part of the
request for amendment, the requester
shall be advised of the reasons for
denial, his or her right to file a concise
statement of reasons for disputing the
information contained in the record,
and his or her right to seek judicial
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review of the Agency’s refusal to amend
the record. Statements of disagreement
and related notifications and summaries
of the Agency’s reasons for refusing to
amend the record shall be processed in
the manner prescribed by 32 CFR part
310.

(h) Disclosures and Accounting of
Disclosures

(1) No record contained in a System
of Records maintained within the
Department of Defense shall be
disclosed by any means of
communication to any person, or to any
agency outside the Department of
Defense, except pursuant to a written
request by, or with the prior written
consent of, the individual to whom the
record pertains, unless disclosure of the
record will be:

(i) To those officials and employees of
the Agency who have a need for the
record in the performance of their duties
and the use is compatible with the
purpose for which the record is
maintained.

(ii) Required to be disclosed under the
Freedom of Information Act, as
amended.

(ii1) For a routine use as described in
NSA/CSS systems of records notices.
The DoD ““Blanket Routine Uses” may
also apply to NSA/CSS systems of
records. (See Appendix C to 32 CFR part
310).

(iv) To the Bureau of the Census for
the purpose of planning or carrying out
a census or survey or related activity
authorized by law.

(v) To a recipient who has provided
the Department of Defense or the
Agency with advance, adequate written
assurance that:

(A) The record will be used solely as
a statistical research or reporting record;

(B) The record is to be transferred in
a form that is not individually
identifiable (i.e., the identity of the
individual cannot be determined by
combining various statistical records);
and

(C) The record will not be used to
make any decisions about the rights,
benefits, or entitlements of an
individual.

(vi) To the National Archives and
Records Administration as a record
which has sufficient historical or other
value to warrant its continued
preservation by the United States
Government, or for evaluation by the
Archivist of the United States or the
designee of the Archivist to determine
whether the record has such value. A
record transferred to a Federal records
center for safekeeping or storage does
not fall within this category since
Federal records center personnel act on
behalf of the Department of Defense in

this instance and the records remain
under the control of the NSA/CSS. No
disclosure accounting record of the
transfer of records to Federal records
center need be maintained.

(vii) To another agency or to an
instrumentality of any governmental
jurisdiction within or under the control
of the United States for a civil or
criminal law enforcement activity if the
activity is authorized by law, and if the
head of the agency or instrumentality
has made a written request to the NSA/
CSS specifying the particular portion
and the law enforcement activity for
which the record is sought. Blanket
requests for all records pertaining to an
individual will not be accepted. A
record may also be disclosed to a law
enforcement agency at the initiative of
the NSA/CSS when criminal conduct is
suspected, provided that such
disclosure has been established in
advance as a “‘routine use.”

(viii) To a person pursuant to a
showing of compelling circumstances
affecting the health or safety of an
individual if upon such disclosure
notification is transmitted to the last
known address of the individual to
whom the record pertains.

(ix) To Congress, or, to the extent of
matter within its jurisdiction, any
committee or subcommittee thereof, or
any joint committee of Congress or
subcommittee of any such joint
committee. This does not authorize the
disclosure of any record subject to this
part to members of Congress acting in
their individual capacities or on behalf
of their constituents, unless the
individual consents.

(x) To the Comptroller General, or any
of his authorized representatives, in the
course of the performance of the duties
of the General Accounting Office.

(xi) Pursuant to an order of a court of
competent jurisdiction.

(A) When a record is disclosed under
compulsory legal process and when the
issuance of that order or subpoena is
made public by the court that issued it,
efforts shall be made to notify the
individual to whom the record pertains.
This may be accomplished by notifying
the individual by mail at his most recent
address as contained in the
Component’s records.

(B) Upon being served with an order
to disclose a record, the General
Counsel shall endeavor to determine
whether the issuance of the order is a
matter of public record and, if it is not,
seek to be advised when it becomes
public. An accounting of the disclosure
shall be made at the time the NSA/CSS
complies with the order or subpoena.

(xii) To a consumer reporting agency
in accordance with section 3711(f) of
Title 31.

(2) Except for disclosures made in
accordance with paragraphs (h)(1)(i) and
(ii) of this section, an accurate
accounting of disclosures shall be kept
by the record holder in consultation
with the Privacy Act Coordinator.

(i) The accounting shall include the
date, nature, and purpose of each
disclosure of a record to any person or
to another agency; and the name and
address of the person or agency to
whom the disclosure is made. There
need not be a notation on a single
document of every disclosure of a
particular record, provided the record
holder can construct from its System the
required accounting information:

(A) When required by the individual;

(B) When necessary to inform
previous recipients of any amended
records, or

(C) When providing a cross reference
to the justification or basis upon which
the disclosure was made (including any
written documentation as required in
the case of the release of records for
statistical or law enforcement purposes).

(ii) The accounting shall be retained
for at least five years after the last
disclosure, or for the life of the record,
whichever is longer. No record of the
disclosure of this accounting need be
maintained.

(iii) Except for disclosures made
under paragraph (h)(1)(vii) of this
section, the accounting of disclosures
shall be made available to the
individual to whom the record pertains.
The individual shall submit a Privacy
Act Information Request form to the
Privacy Act Coordinator in the office
keeping the accounting of disclosures.

(3) Disclosures made under
circumstances not delineated in
paragraphs (h)(1)(i) through (xii) of this
section shall only be made after written
permission of the individual involved
has been obtained. Written permission
shall be recorded on or appended to the
document transmitting the personal
information to the other agency, in
which case no separate accounting of
the disclosure need be made. Written
permission is required in each separate
case; I.e., once obtained, written
permission for one case does not
constitute blanket permission for other
disclosures.

(4) An individual’s name and address
may not be sold or rented unless such
action is specifically authorized by law.
This provision shall not be construed to
require withholding of names and
addresses otherwise permitted to be
made public. Lists or compilations of
names and home addresses, or single
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home addresses will not be disclosed,
without the consent of the individual
involved, to the public, including, but
not limited to individual Congressmen,
creditors, and commercial and financial
institutions. Requests for home
addresses may be referred to the last
known address of the individual for
reply at his discretion and the requester
will be notified accordingly.

§322.6 Establishing exemptions.

(a) Neither general nor specific
exemptions are established
automatically for any system of records.
The head of the DoD Component
maintaining the system of records must
make a determination whether the
system is one for which an exemption
properly may be claimed and then
propose and establish an exemption rule
for the system. No system of records
within the Department of Defense shall
be considered exempted until the head
of the Component has approved the
exemption and an exemption rule has
been published as a final rule in the
Federal Register.

(b) No system of records within NSA/
CSS shall be considered exempt under
subsection (j) or (k) of the Privacy Act
until the exemption rule for the system
of records has been published as a final
rule in the Federal Register.

(c) An individual is not entitled to
have access to any information
compiled in reasonable anticipation of a
civil action or proceeding (5 U.S.C.
552a(d)(5)).

(d) Proposals to exempt a system of
records will be forwarded to the Defense
Privacy Office, consistent with the
requirements of 32 CFR part 310, for
review and action.

(e) Consistent with the legislative
purpose of the Privacy Act of 1974,
NSA/CSS will grant access to
nonexempt material in the records being
maintained. Disclosure will be governed
by NSA/CSS’s Privacy Regulation, but
will be limited to the extent that the
identity of confidential sources will not
be compromised; subjects of an
investigation of an actual or potential
criminal or civil violation will not be
alerted to the investigation; the physical
safety of witnesses, informants and law
enforcement personnel will not be
endangered, the privacy of third parties
will not be violated; and that the
disclosure would not otherwise impede
effective law enforcement. Whenever
possible, information of the above
nature will be deleted from the
requested documents and the balance
made available. The controlling
principle behind this limited access is
to allow disclosures except those
indicated above. The decisions to

release information from these systems
will be made on a case-by-case basis.

(f) Do not use an exemption to deny
an individual access to any record to
which he or she would have access
under the Freedom of Information Act
(5 U.S.C. 552).

(g) Disclosure of records pertaining to
personnel, or the functions and
activities of the National Security
Agency shall be prohibited to the extent
authorized by Pub. L. No. 86-36 (1959)
and 10 U.S.C. 424.

(h) Exemptions NSA/CSS may claim.

(1) General exemption. The general
exemption established by 5 U.S.C.
552a(j)(2) may be claimed to protect
investigative records created and
maintained by law enforcement
activities of the NSA.

(2) Specific exemptions. The specific
exemptions permit certain categories of
records to be exempt from certain
specific provisions of the Privacy Act.

(1) (k)(1) exemption. Information
properly classified under Executive
Order 12958 and that is required by
Executive Order to be kept secret in the
interest of national defense or foreign

olicy.

(ii) (k)(2) exemption. Investigatory
information compiled for law-
enforcement purposes by non-law
enforcement activities and which is not
within the scope of Sec. 310.51(a). If an
individual is denied any right, privilege
or benefit that he or she is otherwise
entitled by federal law or for which he
or she would otherwise be eligible as a
result of the maintenance of the
information, the individual will be
provided access to the information
except to the extent that disclosure
would reveal the identity of a
confidential source. This subsection
when claimed allows limited protection
of investigative reports maintained in a
system of records used in personnel or
administrative actions.

(iii) (k)(3) exemption. Records
maintained in connection with
providing protective services to the
President and other individuals
identified under 18 U.S.C. 3506.

(iv) (k)(4) exemption. Records
maintained solely for statistical research
or program evaluation purposes and
which are not used to make decisions
on the rights, benefits, or entitlement of
an individual except for census records
which may be disclosed under 13 U.S.C.

(v) (k)(5) exemption. Investigatory
material compiled solely for the purpose
of determining suitability, eligibility, or
qualifications for federal civilian
employment, military service, federal
contracts, or access to classified
information, but only to the extent such

material would reveal the identity of a
confidential source. This provision
allows protection of confidential
sources used in background
investigations, employment inquiries,
and similar inquiries that are for
personnel screening to determine
suitability, eligibility, or qualifications.

(vi) (k)(6) exemption. Testing or
examination material used solely to
determine individual qualifications for
appointment or promotion in the federal
or military service, if the disclosure
would compromise the objectivity or
fairness of the test or examination
process.

(vii) (k)(7) exemption. Evaluation
material used to determine potential for
promotion in the Military Services, but
only to the extent that the disclosure of
such material would reveal the identity
of a confidential source.

§322.7 Exempt systems of records.

(a) All systems of records maintained
by the NSA/CSS and its components
shall be exempt from the requirements
of 5 U.S.C. 552a(d) pursuant to 5 U.S.C.
552a(k)(1) to the extent that the system
contains any information properly
classified under Executive Order 12958
and that is required by Executive Order
to be kept secret in the interest of
national defense or foreign policy. This
exemption is applicable to parts of all
systems of records including those not
otherwise specifically designated for
exemptions herein, which contain
isolated items of properly classified
information.

(b) GNSA 01

(1) System name: Access, Authority
and Release of Information File.

(2) Exemption: (i) Investigatory
material compiled solely for the purpose
of determining suitability, eligibility, or
qualifications for federal civilian
employment, military service, federal
contracts, or access to classified
information may be exempt pursuant to
5 U.S.C. 552a(k)(5), but only to the
extent that such material would reveal
the identity of a confidential source.

(ii) Therefore, portions of this system
may be exempt pursuant to 5 U.S.C.
552a(k)(5) from the following
subsections of 5 U.S.C. 552a(c)(3), (d),
and (e)(1).

(3) Authority: 5 U.S.C. 552a(k)(5).

(4) Reasons: (i) From subsection (c)(3)
and (d) when access to accounting
disclosures and access to or amendment
of records would cause the identity of
a confidential sources to be revealed.
Disclosure of the source’s identity not
only will result in the Department
breaching the promise of confidentiality
made to the source but it will impair the
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Department’s future ability to compile
investigatory material for the purpose of
determining suitability, eligibility, or
qualifications for Federal civilian
employment, Federal contracts, or
access to classified information. Unless
sources can be assured that a promise of
confidentiality will be honored, they
will be less likely to provide
information considered essential to the
Department in making the required
determinations.

(ii) From (e)(1) because in the
collection of information for
investigatory purposes, it is not always
possible to determine the relevance and
necessity of particular information in
the early stages of the investigation. In
some cases, it is only after the
information is evaluated in light of other
information that its relevance and
necessity becomes clear. Such
information permits more informed
decision-making by the Department
when making required suitability,
eligibility, and qualification
determinations.

(c) GNSA 02

(1) System name: Applicants.

(2) Exemption: (i) Investigatory
material compiled solely for the purpose
of determining suitability, eligibility, or
qualifications for federal civilian
employment, military service, federal
contracts, or access to classified
information may be exempt pursuant to
5 U.S.C. 552a(k)(5), but only to the
extent that such material would reveal
the identity of a confidential source.

(ii) Therefore, portions of this system
may be exempt pursuant to 5 U.S.C.
552a(k)(5) from the following
subsections of 5 U.S.C. 552a(c)(3), (d),
and (e)(1).

(3) Authority: 5 U.S.C. 552a(k)(5).

(4) Reasons: (i) From subsection (c)(3)
and (d) when access to accounting
disclosures and access to or amendment
of records would cause the identity of
a confidential source to be revealed.
Disclosure of the source’s identity not
only will result in the Department
breaching the promise of confidentiality
made to the source but it will impair the
Department’s future ability to compile
investigatory material for the purpose of
determining suitability, eligibility, or
qualifications for Federal civilian
employment, Federal contracts, or
access to classified information. Unless
sources can be assured that a promise of
confidentiality will be honored, they
will be less likely to provide
information considered essential to the
Department in making the required
determinations.

(ii) From (e)(1) because in the
collection of information for
investigatory purposes, it is not always

possible to determine the relevance and
necessity of particular information in
the early stages of the investigation. In
some cases, it is only after the
information is evaluated in light of other
information that its relevance and
necessity becomes clear. Such
information permits more informed
decision-making by the Department
when making required suitability,
eligibility, and qualification
determinations.

(d) GNSA 03

(1) System name: Correspondence,
Cases, Complaints, Visitors, Requests.

(2) Exemption: (i) Investigatory
material compiled for law enforcement
purposes, other than material within the
scope of subsection 5 U.S.C. 552a(j)(2),
may be exempt pursuant to 5 U.S.C.
552a(k)(2). However, if an individual is
denied any right, privilege, or benefit for
which he would otherwise be entitled
by Federal law or for which he would
otherwise be eligible, as a result of the
maintenance of the information, the
individual will be provided access to
the information exempt to the extent
that disclosure would reveal the identity
of a confidential source. Note: When
claimed, this exemption allows limited
protection of investigative reports
maintained in a system of records used
in personnel or administrative actions.

(ii) Records maintained solely for
statistical research or program
evaluation purposes and which are not
used to make decisions on the rights,
benefits, or entitlement of an individual
except for census records which may be
disclosed under 13 U.S.C. 8, may be
exempt pursuant to 5 U.S.C. 552a(k)(4).

(iii) Investigatory material compiled
solely for the purpose of determining
suitability, eligibility, or qualifications
for federal civilian employment,
military service, federal contracts, or
access to classified information may be
exempt pursuant to 5 U.S.C. 552a(k)(5),
but only to the extent that such material
would reveal the identity of a
confidential source.

(iv) All portions of this system of
records which fall within the scope of
5 U.S.C. 552a(k)(2), (k)(4), and (k)(5)
may be exempt from the provisions of
5 U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G),
(e)(4)(H), (e)(4)(I) and (f).

(3) Authority: 5 U.S.C. 552a(k)(2),
(k)(4), and (k)(5).

(4) Reasons: (i) From subsection (c)(3)
because the release of the disclosure
accounting would place the subject of
an investigation on notice that they are
under investigation and provide them
with significant information concerning
the nature of the investigation, thus
resulting in a serious impediment to law
enforcement investigations.

(ii) From subsections (d) and (f)
because providing access to records of a
civil or administrative investigation and
the right to contest the contents of those
records and force changes to be made to
the information contained therein
would seriously interfere with and
thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(iii) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (e)(4)(G) and (H)
because there is no necessity for such
publication since the system of records
will be exempt from the underlying
duties to provide notification about and
access to information in the system and
to make amendments to and corrections
of the information in the system.

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. NSA
will, nevertheless, continue to publish
such a notice in broad generic terms, as
is its current practice.

(e) GNSA 04

(1) System name: Military Reserve
Personnel Data Base.

(2) Exemption: (i) Investigatory
material compiled solely for the purpose
of determining suitability, eligibility, or
qualifications for federal civilian
employment, military service, federal
contracts, or access to classified
information may be exempt pursuant to
5 U.S.C. 552a(k)(5), but only to the
extent that such material would reveal
the identity of a confidential source.

(ii) Therefore, portions of this system
may be exempt pursuant to 5 U.S.C.
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552a(k)(5) from the following
subsections of 5 U.S.C. 552a(c)(3), (d),
and (e)(1).

(3) Authority: 5 U.S.C. 552a(k)(5).

(4) Reasons: (i) From subsection (c)(3)
and (d) when access to accounting
disclosures and access to or amendment
of records would cause the identity of
a confidential sources to be revealed.
Disclosure of the source’s identity not
only will result in the Department
breaching the promise of confidentiality
made to the source but it will impair the
Department’s future ability to compile
investigatory material for the purpose of
determining suitability, eligibility, or
qualifications for Federal civilian
employment, Federal contracts, or
access to classified information. Unless
sources can be assured that a promise of
confidentiality will be honored, they
will be less likely to provide
information considered essential to the
Department in making the required
determinations.

(ii) From (e)(1) because in the
collection of information for
investigatory purposes, it is not always
possible to determine the relevance and
necessity of particular information in
the early stages of the investigation. In
some cases, it is only after the
information is evaluated in light of other
information that its relevance and
necessity becomes clear. Such
information permits more informed
decision-making by the Department
when making required suitability,
eligibility, and qualification
determinations.

(f) GNSA 05

(1) System name: Equal Employment
Opportunity Data.

(2) Exemption: (i) Investigatory
material compiled for law enforcement
purposes, other than material within the
scope of subsection 5 U.S.C. 552a(j)(2),
may be exempt pursuant to 5 U.S.C.
552a(k)(2). However, if an individual is
denied any right, privilege, or benefit for
which he would otherwise be entitled
by Federal law or for which he would
otherwise be eligible, as a result of the
maintenance of the information, the
individual will be provided access to
the information exempt to the extent
that disclosure would reveal the identity
of a confidential source. Note: When
claimed, this exemption allows limited
protection of investigative reports
maintained in a system of records used
in personnel or administrative actions.

(ii) Records maintained solely for
statistical research or program
evaluation purposes and which are not
used to make decisions on the rights,
benefits, or entitlement of an individual
except for census records which may be

disclosed under 13 U.S.C. 8, may be
exempt pursuant to 5 U.S.C. 552a(k)(4).

(iii) All portions of this system of
records which fall within the scope of
5 U.S.C. 552a(k)(2) and (k)(4) may be
exempt from the provisions of 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(4)(G), (e)(4)(H),
(e)(4)(@) and (f).

(3) Authority: 5 U.S.C. 552a(k)(2) and
K)(4).

(4) Reasons: (i) From subsection (c)(3)
because the release of the disclosure
accounting would place the subject of
an investigation on notice that they are
under investigation and provide them
with significant information concerning
the nature of the investigation, thus
resulting in a serious impediment to law
enforcement investigations.

(ii) From subsections (d) and (f)
because providing access to records of a
civil or administrative investigation and
the right to contest the contents of those
records and force changes to be made to
the information contained therein
would seriously interfere with and
thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(iii) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (e)(4)(G) and (H)
because there is no necessity for such
publication since the system of records
will be exempt from the underlying
duties to provide notification about and
access to information in the system and
to make amendments to and corrections
of the information in the system.

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical

safety of witnesses and informants. NSA
will, nevertheless, continue to publish
such a notice in broad generic terms, as
is its current practice.

(g) GNSA 06

(1) System name: Health, Medical and
Safety Files.

(2) Exemption: (i) Investigatory
material compiled solely for the purpose
of determining suitability, eligibility, or
qualifications for federal civilian
employment, military service, federal
contracts, or access to classified
information may be exempt pursuant to
5 U.S.C. 552a(k)(5), but only to the
extent that such material would reveal
the identity of a confidential source.

(ii) Testing or examination material
used solely to determine individual
qualifications for appointment or
promotion in the Federal service may be
exempt pursuant to 5 U.S.C. 552a(k)(6),
if the disclosure would compromise the
objectivity or fairness of the test or
examination process.

(iii) All portions of this system of
records which fall within the scope of
5 U.S.C. 552a(k)(5) and (k)(6) may be
exempt from the provisions of 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(4)(G), (e)(4)(H),
(e)(4)(I) and (f).

(3) Authority: 5 U.S.C. 552a(k)(5) and
K)(6).

(4) Reasons: (i) From subsection (c)(3)
because the release of the disclosure
accounting would place the subject of
an investigation on notice that they are
under investigation and provide them
with significant information concerning
the nature of the investigation, thus
resulting in a serious impediment to law
enforcement investigations.

(ii) From subsections (d) and (f)
because providing access to records of a
civil or administrative investigation and
the right to contest the contents of those
records and force changes to be made to
the information contained therein
would seriously interfere with and
thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(iii) From subsection (e)(1) because it
is not always possible to detect the
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relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (e)(4)(G) and (H)
because there is no necessity for such
publication since the system of records
will be exempt from the underlying
duties to provide notification about and
access to information in the system and
to make amendments to and corrections
of the information in the system.

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. NSA
will, nevertheless, continue to publish
such a notice in broad generic terms, as
is its current practice.

(h) GNSA 08

(1) System name: Payroll and Claims.

(2) Exemption: (i) Investigatory
material compiled for law enforcement
purposes, other than material within the
scope of subsection 5 U.S.C. 552a(j)(2),
may be exempt pursuant to 5 U.S.C.
552a(k)(2). However, if an individual is
denied any right, privilege, or benefit for
which he would otherwise be entitled
by Federal law or for which he would
otherwise be eligible, as a result of the
maintenance of the information, the
individual will be provided access to
the information exempt to the extent
that disclosure would reveal the identity
of a confidential source. Note: When
claimed, this exemption allows limited
protection of investigative reports
maintained in a system of records used
in personnel or administrative actions.

(ii) All portions of this system of
records which fall within the scope of
5 U.S.C. 552a(k)(2) may be exempt from
the provisions of 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(I) and (f).

(3) Authority: 5 U.S.C. 552a(k)(2).

(4) Reasons: (i) From subsection (c)(3)
because the release of the disclosure
accounting would place the subject of
an investigation on notice that they are
under investigation and provide them
with significant information concerning
the nature of the investigation, thus
resulting in a serious impediment to law
enforcement investigations.

(ii) From subsections (d) and (f)
because providing access to records of a
civil or administrative investigation and
the right to contest the contents of those
records and force changes to be made to
the information contained therein

would seriously interfere with and
thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(iii) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (e)(4)(G) and (H)
because there is no necessity for such
publication since the system of records
will be exempt from the underlying
duties to provide notification about and
access to information in the system and
to make amendments to and corrections
of the information in the system.

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. NSA
will, nevertheless, continue to publish
such a notice in broad generic terms, as
is its current practice.

(i) GNSA 09

(1) System name: Personnel File.

(2) Exemption: (i) Investigatory
material compiled solely for the purpose
of determining suitability, eligibility, or
qualifications for federal civilian
employment, military service, federal
contracts, or access to classified
information may be exempt pursuant to
5 U.S.C. 552a(k)(5), but only to the
extent that such material would reveal
the identity of a confidential source.

(ii) Testing or examination material
used solely to determine individual
qualifications for appointment or
promotion in the Federal service may be
exempt pursuant to 5 U.S.C. 552a(k)(6),
if the disclosure would compromise the
objectivity or fairness of the test or
examination process.

(iii) All portions of this system of
records which fall within the scope of
5 U.S.C. 552a(k)(5) and (k)(6) may be
exempt from the provisions of 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(4)(G), (e)(4)(H),
(e))(D) and (f).

(3) Authority: 5 U.S.C. 552a(k)(5) and
K)(6).

(4) Reasons: (i) From subsection (c)(3)
because the release of the disclosure
accounting would place the subject of
an investigation on notice that they are
under investigation and provide them
with significant information concerning
the nature of the investigation, thus
resulting in a serious impediment to law
enforcement investigations.

(ii) From subsections (d) and (f)
because providing access to records of a
civil or administrative investigation and
the right to contest the contents of those
records and force changes to be made to
the information contained therein
would seriously interfere with and
thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(iii) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (€)(4)(G) and (H)
because there is no necessity for such
publication since the system of records
will be exempt from the underlying
duties to provide notification about and
access to information in the system and
to make amendments to and corrections
of the information in the system.

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. NSA
will, nevertheless, continue to publish
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such a notice in broad generic terms, as
is its current practice.

(j) GNSA 10

(1) System name: Personnel Security
File.

(2) Exemption: (i) Investigatory
material compiled for law enforcement
purposes, other than material within the
scope of subsection 5 U.S.C. 552a(j)(2),
may be exempt pursuant to 5 U.S.C.
552a(k)(2). However, if an individual is
denied any right, privilege, or benefit for
which he would otherwise be entitled
by Federal law or for which he would
otherwise be eligible, as a result of the
maintenance of the information, the
individual will be provided access to
the information exempt to the extent
that disclosure would reveal the identity
of a confidential source. NOTE: When
claimed, this exemption allows limited
protection of investigative reports
maintained in a system of records used
in personnel or administrative actions.

(ii) Investigatory material compiled
solely for the purpose of determining
suitability, eligibility, or qualifications
for federal civilian employment,
military service, federal contracts, or
access to classified information may be
exempt pursuant to 5 U.S.C. 552a(k)(5),
but only to the extent that such material
would reveal the identity of a
confidential source.

(iii) Testing or examination material
used solely to determine individual
qualifications for appointment or
promotion in the Federal service may be
exempt pursuant to 5 U.S.C. 552a(k)(6),
if the disclosure would compromise the
objectivity or fairness of the test or
examination process.

(iv) All portions of this system of
records which fall within the scope of
5 U.S.C. 552a(k)(2), (k)(5), and (k)(6)
may be exempt from the provisions of
5 U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G),
(e)(4)(H), (e)(4)(1) and (f).

(3) Authority: 5 U.S.C. 552a(k)(2),
®)(5), and (k)(6).

(4) Reasons: (i) From subsection (c)(3)
because the release of the disclosure
accounting would place the subject of
an investigation on notice that they are
under investigation and provide them
with significant information concerning
the nature of the investigation, thus
resulting in a serious impediment to law
enforcement investigations.

(ii) From subsections (d) and (f)
because providing access to records of a
civil or administrative investigation and
the right to contest the contents of those
records and force changes to be made to
the information contained therein
would seriously interfere with and
thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights

normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(ii1) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (e)(4)(G) and (H)
because there is no necessity for such
publication since the system of records
will be exempt from the underlying
duties to provide notification about and
access to information in the system and
to make amendments to and corrections
of the information in the system.

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. NSA
will, nevertheless, continue to publish
such a notice in broad generic terms, as
is its current practice.

(k) GNSA 12

(1) System name: Training.

(2) Exemption: (i) Investigatory
material compiled solely for the purpose
of determining suitability, eligibility, or
qualifications for federal civilian
employment, military service, federal
contracts, or access to classified
information may be exempt pursuant to
5 U.S.C. 552a(k)(5), but only to the
extent that such material would reveal
the identity of a confidential source.

(ii) Testing or examination material
used solely to determine individual
qualifications for appointment or
promotion in the Federal service may be
exempt pursuant to 5 U.S.C. 552a(k)(6),
if the disclosure would compromise the
objectivity or fairness of the test or
examination process.

(iii) All portions of this system of
records which fall within the scope of
5 U.S.C. 552a(k)(5) and (k)(6) may be
exempt from the provisions of 5 U.S.C.

552a(c)(3), (d), (e)(1), (e)(4)(G), (e)(4)(H),
(e)(4)(I) and (f).

(3) Authority: 5 U.S.C. 552a(k)(5), and
(k)(6).

(4) Reasons: (i) From subsection (c)(3)
because the release of the disclosure
accounting would place the subject of
an investigation on notice that they are
under investigation and provide them
with significant information concerning
the nature of the investigation, thus
resulting in a serious impediment to law
enforcement investigations.

(ii) From subsections (d) and (f)
because providing access to records of a
civil or administrative investigation and
the right to contest the contents of those
records and force changes to be made to
the information contained therein
would seriously interfere with and
thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(iii) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (¢)(4)(G) and (H)
because there is no necessity for such
publication since the system of records
will be exempt from the underlying
duties to provide notification about and
access to information in the system and
to make amendments to and corrections
of the information in the system.

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. NSA
will, nevertheless, continue to publish
such a notice in broad generic terms, as
is its current practice.

(1) GNSA 13
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(1) System name: Archival Records.

(2) Exemption: (i) Records maintained
solely for statistical research or program
evaluation purposes and which are not
used to make decisions on the rights,
benefits, or entitlement of an individual
except for census records which may be
disclosed under 13 U.S.C. 8, may be
exempt pursuant to 5 U.S.C. 552a(k)(4).

(ii) All portions of this system of
records which fall within the scope of
5 U.S.C. 552a(k)(4) may be exempt from
the provisions of 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(I) and (£).

(3) Authority: 5 U.S.C. 552a(k)(4).

(4) Reasons: (i) From subsection (c)(3)
because the release of the disclosure
accounting would place the subject of
an investigation on notice that they are
under investigation and provide them
with significant information concerning
the nature of the investigation, thus
resulting in a serious impediment to law
enforcement investigations.

(ii) From subsections (d) and (f)
because providing access to records of a
civil or administrative investigation and
the right to contest the contents of those
records and force changes to be made to
the information contained therein
would seriously interfere with and
thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(iii) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (¢)(4)(G) and (H)
because there is no necessity for such
publication since the system of records
will be exempt from the underlying
duties to provide notification about and
access to information in the system and
to make amendments to and corrections
of the information in the system.

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic

information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. NSA
will, nevertheless, continue to publish
such a notice in broad generic terms, as
is its current practice.

(m) GNSA 14

(1) System name: Library Patron File
Control System.

(2) Exemption: (i) Records maintained
solely for statistical research or program
evaluation purposes and which are not
used to make decisions on the rights,
benefits, or entitlement of an individual
except for census records which may be
disclosed under 13 U.S.C. 8, may be
exempt pursuant to 5 U.S.C. 552a(k)(4).

(ii) All portions of this system of
records which fall within the scope of
5 U.S.C. 552a(k)(4) may be exempt from
the provisions of 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(D) and (f).

(3) Authority: 5 U.S.C. 552a(k)(4).

(4) Reasons: (i) From subsection (c)(3)
because the release of the disclosure
accounting would place the subject of
an investigation on notice that they are
under investigation and provide them
with significant information concerning
the nature of the investigation, thus
resulting in a serious impediment to law
enforcement investigations.

(ii) From subsections (d) and (f)
because providing access to records of a
civil or administrative investigation and
the right to contest the contents of those
records and force changes to be made to
the information contained therein
would seriously interfere with and
thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(iii) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (¢)(4)(G) and (H)
because there is no necessity for such
publication since the system of records
will be exempt from the underlying
duties to provide notification about and
access to information in the system and
to make amendments to and corrections
of the information in the system.

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. NSA
will, nevertheless, continue to publish
such a notice in broad generic terms, as
is its current practice.

(n) GNSA 15

(1) System name: Computer Users
Control System.

(2) Exemption: (i) Investigatory
material compiled for law enforcement
purposes, other than material within the
scope of subsection 5 U.S.C. 552a(j)(2),
may be exempt pursuant to 5 U.S.C.
552a(k)(2). However, if an individual is
denied any right, privilege, or benefit for
which he would otherwise be entitled
by Federal law or for which he would
otherwise be eligible, as a result of the
maintenance of the information, the
individual will be provided access to
the information exempt to the extent
that disclosure would reveal the identity
of a confidential source. NOTE: When
claimed, this exemption allows limited
protection of investigative reports
maintained in a system of records used
in personnel or administrative actions.

(ii) All portions of this system of
records which fall within the scope of
5 U.S.C. 552a(k)(2) may be exempt from
the provisions of 5 U.S.C. 552a(c)(3), (d),
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(I) and (f).

(3) Authority: 5 U.S.C. 552a(k)(2).

(4) Reasons: (i) From subsection (c)(3)
because the release of the disclosure
accounting would place the subject of
an investigation on notice that they are
under investigation and provide them
with significant information concerning
the nature of the investigation, thus
resulting in a serious impediment to law
enforcement investigations.

(ii) From subsections (d) and (f)
because providing access to records of a
civil or administrative investigation and
the right to contest the contents of those
records and force changes to be made to
the information contained therein
would seriously interfere with and
thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
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would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(ii1) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (e)(4)(G) and (H)
because there is no necessity for such
publication since the system of records
will be exempt from the underlying
duties to provide notification about and
access to information in the system and
to make amendments to and corrections
of the information in the system.

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. NSA
will, nevertheless, continue to publish
such a notice in broad generic terms, as
is its current practice.

(o) GNSA 17

(1) System name: Employee
Assistance Service (EAS) Case Record
System.

(2) Exemption: (i) Investigatory
material compiled for law enforcement
purposes, other than material within the
scope of subsection 5 U.S.C. 552a(j)(2),
may be exempt pursuant to 5 U.S.C.
552a(k)(2). However, if an individual is
denied any right, privilege, or benefit for
which he would otherwise be entitled
by Federal law or for which he would
otherwise be eligible, as a result of the
maintenance of the information, the
individual will be provided access to
the information exempt to the extent
that disclosure would reveal the identity
of a confidential source. Note: When
claimed, this exemption allows limited
protection of investigative reports
maintained in a system of records used
in personnel or administrative actions.

(ii) Records maintained solely for
statistical research or program
evaluation purposes and which are not

used to make decisions on the rights,
benefits, or entitlement of an individual
except for census records which may be
disclosed under 13 U.S.C. 8, may be
exempt pursuant to 5 U.S.C. 552a(k)(4).

(iii) Investigatory material compiled
solely for the purpose of determining
suitability, eligibility, or qualifications
for federal civilian employment,
military service, federal contracts, or
access to classified information may be
exempt pursuant to 5 U.S.C. 552a(k)(5),
but only to the extent that such material
would reveal the identity of a
confidential source.

(iv) All portions of this system of
records which fall within the scope of
5 U.S.C. 552a(k)(2), (k)(4), and (k)(5)
may be exempt from the provisions of
5 U.S.C. 552a(c)(3), (d), (e)(1), (e)(4)(G),
(e)(4)(H), (e)(4)(1) and (f).

(3) Authority: 5 U.S.C. 552a(k)(2),
(K)(4), and (k)(5).

(4) Reasons: (i) From subsection (c)(3)
because the release of the disclosure
accounting would place the subject of
an investigation on notice that they are
under investigation and provide them
with significant information concerning
the nature of the investigation, thus
resulting in a serious impediment to law
enforcement investigations.

(ii) From subsections (d) and (f)
because providing access to records of a
civil or administrative investigation and
the right to contest the contents of those
records and force changes to be made to
the information contained therein
would seriously interfere with and
thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(ii1) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (e)(4)(G) and (H)
because there is no necessity for such
publication since the system of records
will be exempt from the underlying

duties to provide notification about and
access to information in the system and
to make amendments to and corrections
of the information in the system.

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. NSA
will, nevertheless, continue to publish
such a notice in broad generic terms, as
is its current practice.

(p) GNSA 18

(1) System name: Operations Files.

(2) Exemption: (i) Investigatory
material compiled for law enforcement
purposes, other than material within the
scope of subsection 5 U.S.C. 552a(j)(2),
may be exempt pursuant to 5 U.S.C.
552a(k)(2). However, if an individual is
denied any right, privilege, or benefit for
which he would otherwise be entitled
by Federal law or for which he would
otherwise be eligible, as a result of the
maintenance of the information, the
individual will be provided access to
the information exempt to the extent
that disclosure would reveal the identity
of a confidential source. NOTE: When
claimed, this exemption allows limited
protection of investigative reports
maintained in a system of records used
in personnel or administrative actions.

(ii) Investigatory material compiled
solely for the purpose of determining
suitability, eligibility, or qualifications
for federal civilian employment,
military service, federal contracts, or
access to classified information may be
exempt pursuant to 5 U.S.C. 552a(k)(5),
but only to the extent that such material
would reveal the identity of a
confidential source.

(iii) All portions of this system of
records which fall within the scope of
5 U.S.C. 552a(k)(2) and (k)(5) may be
exempt from the provisions of 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(4)(G), (e)(4)(H),
(e)(4)(1) and (f).

(3) Authority: 5 U.S.C. 552a(k)(2) and
®)(5).

(4) Reasons: (i) From subsection (c)(3)
because the release of the disclosure
accounting would place the subject of
an investigation on notice that they are
under investigation and provide them
with significant information concerning
the nature of the investigation, thus
resulting in a serious impediment to law
enforcement investigations.

(ii) From subsections (d) and (f)
because providing access to records of a
civil or administrative investigation and
the right to contest the contents of those
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records and force changes to be made to
the information contained therein
would seriously interfere with and
thwart the orderly and unbiased
conduct of the investigation and impede
case preparation. Providing access rights
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate; lead to suppression,
alteration, or destruction of evidence;
enable individuals to conceal their
wrongdoing or mislead the course of the
investigation; and result in the secreting
of or other disposition of assets that
would make them difficult or
impossible to reach in order to satisfy
any Government claim growing out of
the investigation or proceeding.

(iii) From subsection (e)(1) because it
is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear.

(iv) From subsections (¢)(4)(G) and (H)
because there is no necessity for such
publication since the system of records
will be exempt from the underlying
duties to provide notification about and
access to information in the system and
to make amendments and corrections to
the information in the system.

(v) From subsection (e)(4)(I) because
to the extent that this provision is
construed to require more detailed
disclosure than the broad, generic
information currently published in the
system notice, an exemption from this
provision is necessary to protect the
confidentiality of sources of information
and to protect privacy and physical
safety of witnesses and informants. NSA
will, nevertheless, continue to publish
such a notice in broad generic terms, as
is its current practice.

Dated: May 16, 2003.

Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 03-12970 Filed 5-23-03; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD08-03-023]

Drawbridge Operation Regulations;
Berwick Bay, Morgan City, LA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the
Burlington Northern Railway Vertical
Lift Span Railroad Bridge across
Berwick Bay, mile 17.5, at Morgan City,
St. Mary Parish, Louisiana. This
deviation provides a four-hour bridge
closure to navigation, Monday through
Thursday from June 16, 2003 through
July 10, 2003. The deviation is
necessary to conduct scheduled
maintenance to the railroad on the
drawbridge.

DATES: This deviation is effective from
8 a.m. on Monday, June 16, 2003 until
noon on Thursday, July 10, 2003.
ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the office of the Eighth Coast
Guard District, Bridge Administration
Branch, Hale Boggs Federal Building,
room 1313, 501 Magazine Street, New
Orleans, Louisiana 70130-3396 between
7 am. and 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (504) 589-2965.
The Bridge Administration Branch of
the Eighth Coast Guard District
maintains the public docket for this
temporary deviation.
FOR FURTHER INFORMATION CONTACT: Phil
Johnson, Bridge Administration Branch,
telephone (504) 589—2965.
SUPPLEMENTARY INFORMATION: The
Burlington Northern Railway Company
has requested a temporary deviation in
order to remove and replace all of the
crossties on the lift span of the bridge
across Berwick Bay, mile 17.5, at
Morgan City, St. Mary Parish, Louisiana.
This maintenance is essential for the
continued safe operation of the railroad
bridge. This temporary deviation will
allow the bridge to remain in the closed-
to-navigation position from 8 a.m. until
noon, Monday through Thursday from
June 16, 2003 through July 10, 2003.
The vertical lift span bridge has a
vertical clearance of 4 feet above
National Geodetic Vertical Datum
(NGVD) in the closed-to-navigation

position and 73 feet above NGVD in the
open-to-navigation position. Navigation
at the site of the bridge consists of tugs
with tows transporting petroleum
products, chemicals and construction
equipment, commercial fishing vessels,
oil industry related work boats and crew
boats and some recreational craft. Since
the lift span of the bridge will only be
closed to navigation four hours per day,
four days per week, ample time will be
allowed for commercial and recreational
vessels to schedule transits.
Accordingly, it has been determined
that this closure will not have a
significant effect on vessel traffic. The
bridge normally remains in the open-to-
navigation position until a train enters
the signal block, requiring it to close. An
average number of openings for the
passage of vessels is, therefore, not
available. In accordance with 33 CFR
117.5, the draw of the bridge shall open
on signal at all times. The bridge will
not be able to open for emergencies
during the closure periods because the
weight disparity imposed by the
presence of maintenance equipment on
the lift span will not allow for its safe
operation. The Intracoastal Waterway—
Morgan City to Port Allen Landside
Route is an alternate route for vessels
with less than a 12-foot draft.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: May 16, 2003.
Marcus Redford,
Bridge Administrator.
[FR Doc. 03-13058 Filed 5-23-03; 8:45 am)|]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-03-022]

Drawbridge Operation Regulations;
Back Bay of Biloxi, Biloxi, MS
AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Popps
Ferry Bascule Span Highway Bridge
across the Back Bay of Biloxi, mile 8.0,
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at Biloxi, Harrison County, MS. This
deviation allows the bridge to remain
closed to navigation on June 5, 2003.
The deviation is necessary to conduct
emergency repairs to the drawbridge.
DATES: This deviation is effective from
8:30 a.m. through 5:30 p.m. on June 5,
2003.

ADDRESSES: Materials referred to in this
document are available for inspection or
copying at the office of the Eighth Coast
Guard District, Bridge Administration
Branch, Hale Boggs Federal Building,
room 1313, 501 Magazine Street, New
Orleans, Louisiana 70130-3396 between
7 am. and 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (504) 589—2965.
The Bridge Administration Branch of
the Eighth Coast Guard District
maintains the public docket for this
temporary deviation.

FOR FURTHER INFORMATION CONTACT: Kay
Wade, Bridge Administration Branch,
telephone (504) 589-2965.
SUPPLEMENTARY INFORMATION: The City
of Biloxi has requested a temporary
deviation in order to replace the
hydraulic fluid in the hydraulic system
of the bascule span bridge across the
Back Bay of Biloxi at mile 8.0 at Biloxi,
Harrison County, Mississippi. This
maintenance is necessary to replace
contaminated hydraulic fluid which is
damaging the bridge’s hydraulic system.
This temporary deviation will allow the
bridge to remain in the closed-to-
navigation position from 8:30 a.m.
through 5:30 p.m. on Thursday, June 5,
2003.

The bascule span bridge has a vertical
clearance of 25 feet above mean high
water, elevation +0.8 feet Mean Sea
Level and 26.6 feet above mean low
water, elevation —0.8 Mean Sea Level
in the closed-to-navigation position.
Navigation at the site of the bridge
consists mainly of tows with barges and
very little recreational craft. Due to prior
experience, as well as coordination with
waterway users, it has been determined
that this one day closure will not have
a significant effect on these vessels. The
bridge normally opens to pass
navigation an average of 125 times per
month. In accordance with 33 CFR
117.675(c), the draw of the Popps Ferry
Road bridge, mile 8.0, at Biloxi, shall
open on signal; except that, from 7:30
a.m. to 9 a.m. and from 4:30 p.m. to 6
p-m. Monday through Friday, except
Federal holidays, the draw need not be
opened for passage of vessels. The draw
shall open at any time for a vessel in
distress. The bridge will not be able to
open for emergencies during the closure
period. Alternate routes are not
available.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: May 14, 2003.
Marcus Redford,
Bridge Administrator.
[FR Doc. 03-13059 Filed 5-23-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD01-03-042]

Drawbridge Operation Regulations:
Fore River, ME

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Casco Bay Bridge,
mile 1.5, across the Fore River between
Portland and South Portland, Maine.
Under this temporary deviation a three-
hour advance notice for bridge openings
will be required from 6 a.m. to 6 p.m.,
June 2, 2003 through June 6, 2003. This
temporary deviation is necessary to
facilitate fender repairs at the bridge.
DATES: This deviation is effective from
June 2, 2003 through June 6, 2003.

FOR FURTHER INFORMATION CONTACT: ]ohn
McDonald, Project Officer, First Coast
Guard District, at (617) 223—-8364.
SUPPLEMENTARY INFORMATION: The Casco
Bay Bridge has a vertical clearance in
the closed position of 55 feet at mean
high water and 64 feet at mean low
water. The existing drawbridge
operation regulations are listed at 33
CFR 117.5.

The bridge owner, Maine Department
of Transportation, requested a
temporary deviation from the
drawbridge operation regulations to
facilitate fender repairs at the bridge.

Under this temporary deviation a
three-hour advance notice will be
required for bridge openings from 6 a.m.
through 6 p.m., June 2, 2003 through
June 6, 2003. Vessels that can pass
under the bridge without a bridge
opening may do so at all times.

The Coast Guard coordinated this
closure with the mariners who normally
use this waterway to help facilitate this

necessary bridge repair and to minimize
any disruption to the marine
transportation system.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: May 14, 2003.
John L. Grenier,

Captain, U.S. Coast Guard, Acting
Commander, First Coast Guard District.

[FR Doc. 03—-13060 Filed 5-23-03; 8:45 am]|
BILLING CODE 4910-15-P

POSTAL SERVICE
39 CFR Part 6

Amendment to Bylaws of the Board of
Governors

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: On March 31, 2003, the Board
of Governors of the United States Postal
Service adopted a revision to its bylaws.
The purpose of this revision was to
provide that the Board may, by a
recorded vote, vary the time or place of
a regular or annual meeting. This final
rule incorporates the change which the
Board adopted.

EFFECTIVE DATE: March 31, 2003.

FOR FURTHER INFORMATION CONTACT:
William T. Johnstone, (202) 268—4800.

SUPPLEMENTARY INFORMATION: This
document publishes a revision. The
change revises 39 CFR 6.1 of the Bylaws
of the Board of Governors of the United
States Postal Service. The change was
adopted by the Board on March 31,
2003.

The change now requires that
consistent with the provisions of § 7.5 of
the bylaws, the time or place of a regular
or annual meeting may be varied by a
recorded vote. Previously, the bylaws
required a unanimous vote to vary the
time or place of a regular or annual
meeting.

List of Subjects in 39 CFR Part 6

Administrative practice and
procedure, Organization and functions
(government agencies), Postal Service.
= Accordingly, § 6.1 of title 39 CFR is
amended to read as follows:

PART 6—MEETING (ARTICLE VI)

= 1. The authority citation for Part 6 con-
tinues to read as follows:

Authority: 39 U.S.C. 202, 205, 401(2), (10),
1003, 3013; 5 U.S.C. 552b(e), (g)



Federal Register/Vol.

68, No. 101/ Tuesday, May 27, 2003 /Rules and Regulations

28773

m 2. Section 6.1 is revised to read as fol-
lows:

§6.1 Regular meetings, annual meeting.

The Board shall meet regularly each
month and shall meet normally on the
first Monday and Tuesday of each
month. The first regular meeting of each
calendar year is designated as the
annual meeting. Consistent with the
provisions of § 7.5 of these bylaws, the
time or place of a regular or annual
meeting may be varied by recorded vote,
with the earliest practicable notice to
the Secretary. The Secretary shall
distribute to the members an agenda
setting forth the proposed subject matter
for any regular or annual meeting in
advance of the meeting.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 03-13098 Filed 5-23-03; 8:45 am)]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[WV60-6027a; FRL—7503-2]

Approval and Promulgation of State
Air Quality Plans for Designated
Facilities and Pollutants; State of West
Virginia; Control of Emissions From
Existing Small Municipal Waste
Combustion Units

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve the section 111(d)/129
negative declaration submitted by the
West Virginia Department of
Environmental Protection, Division of
Air Quality (DAQ). The negative
declaration certifies that small
municipal waste combustion (MWC)
units, subject to the requirements of
sections 111(d) and 129 of the Clean Air
Act (CAA), do not exist within its air
pollution control jurisdiction.

DATES: This final rule is effective July
28, 2003, unless EPA receives adverse
written comment by June 26, 2003. If
EPA receives such comments, it will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Written comments should
be mailed to Walter Wilkie, Deputy
Chief, Air Quality Planning and
Information Services Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,

Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

FOR FURTHER INFORMATION CONTACT:
James B. Topsale at (215) 814-2190, or
by e-mail at topsale.jim@epa.gov.
SUPPLEMENTARY INFORMATION: Sections
111(d) and 129 of the CAA requires
states to submit plans to control certain
pollutants (designated pollutants) at
existing solid waste combustor facilities
(designated facilities) whenever
standards of performance have been
established under section 111(b) for new
sources of the same type, and EPA has
established emission guidelines (EG) for
such existing sources. A designated
pollutant is any pollutant for which no
air quality criteria have been issued, and
which is not included on a list
published under section 108(a) or
section 112(b)(1)(A) of the CAA, but
emissions of which are subject to a
standard of performance for new
stationary sources. However, section
129 of the CAA, also requires EPA to
promulgate EG for small MWC units
that emit a mixture of air pollutants.
These pollutants include organics
(dioxins/furans), carbon monoxide,
metals (cadmium, lead, mercury), acid
gases (hydrogen chloride, sulfur
dioxide, and nitrogen oxides) and
particulate matter (including opacity).

On December 6, 2000 (65 FR 76350
and 76378), EPA promulgated small
municipal waste combustion unit new
source performance standards, 40 CFR
part 60, subparts AAAA, and emission
guidelines (EG), subpart BBBB,
respectively.

The designated facility to which the
EG apply is each existing small MWC
unit that has a design combustion
capacity of 35 to 250 tons per day of
municipal solid waste (MSW) and
commenced construction on or before
August 30, 1999.

Subpart B of 40 CFR part 60
establishes procedures to be followed
and requirements to be met in the
development and submission of state
plans for controlling designated
pollutants. Also, 40 CFR parts 62
provides the procedural framework for
the submission of these plans. When
designated facilities are located in a
state, the state must then develop and
submit a plan for the control of the
designated pollutant. However, 40 CFR
60.23(b) and 62.06 provide that if there
are no existing sources of the designated
pollutant in the state, the state may

submit a letter of certification to that
effect (i.e., negative declaration) in lieu
of a plan. The negative declaration
exempts the state from the requirements
of subpart B that require the submittal
of a 111(d)/129 plan.

Final EPA Action

The DAQ has determined that there
are no designated facilities, subject to
the small MWC unit EG requirements,
in its air pollution control jurisdiction.
Accordingly, the DAQ has submitted to
EPA a negative declaration letter
certifying this fact. The submittal date of
the letter is July 3, 2001.

Therefore, EPA is amending part 62 to
reflect the receipt of the negative
declaration letter from the DAQ.
Amendments are being made to 40 CFR
part 62, subpart XX (West Virginia).

After publication of this Federal
Register notice, if a small MWC facility
is later found within jurisdiction of the
DAQ, then the overlooked facility will
become subject to the requirements of
the Federal small MWC 111(d)/129
plan, including the compliance
schedule, as promulgated on January 31,
2003 (68 FR 5144). The Federal plan
would no longer apply if EPA
subsequently receives and approves a
111(d)/129 plan from the DAQ.

EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. This action simply reflects
already existing Federal requirement for
state air pollution control agencies
under 40 CFR parts 60 and 62. However,
in the proposed rules section of this
Federal Register publication, EPA is
publishing a separate document that
will serve as the proposal to approve the
negative declaration should relevant
adverse or critical comments be filed.
This rule will be effective July 28, 2003,
without further notice unless the
Agency receives relevant adverse
comments by June 26, 2003. If EPA
receives such comments, then EPA will
publish a timely withdrawal in the
Federal Register informing the public
that the rule did not take effect. EPA
will address all public comments in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting must do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.
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Statutory and Executive Order Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing 111(d)/129 plan
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use

voluntary consensus standards (VCS),
EPA has no authority to disapprove a
111(d)/129 plan submission for failure
to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a 111(d)/129 plan
submission, to use VCS in place of a
111(d)/129 plan submission that
otherwise satisfies the provisions of the
Clean Air Act. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 28, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
approving the section 111(d)/129
negative declaration submitted by the
West Virginia Department of
Environmental Protection, Division of
Air Quality, may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 62

Environmental protection,
Administrative practice and procedure,
Air pollution control, Aluminum,
Fertilizers, Fluoride, Intergovernmental
relations, Paper and paper products
industry, Phosphate, Reporting and
recordkeeping requirements, Sulfur

oxides, Sulfur acid plants, Waste
treatment and disposal.
Dated: April 30, 2003.
Donald S. Welsh,
Regional Administrator, Region III.

= 40 CFR part 62, subpart XX, is
amended as follows:

PART 62—[AMENDED]

» 1. The authority citation for part 62
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart XX—West Virginia

» 2. Subpart XX is amended by adding
an undesignated center heading and
§62.12160 to read as follows:

Emissions From Existing Small
Municipal Waste Combustion Units

§62.12160
declaration.

Letter from the West Virginia
Department of Environmental
Protection, Division of Air Quality,
submitted July 3, 2001, certifying that
there are no existing small municipal
waste combustion units within the State
of West Virginia that are subject to 40
CFR part 60, subpart BBBB.

[FR Doc. 03-13176 Filed 5—-23-03; 8:45 am)]
BILLING CODE 6560-50—P

Identification of plan—negative

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[OAR-2002-0040, FRL—-7461-4]

RIN 2060-A174

National Emission Standards for

Hazardous Air Pollutants: Engine Test
Cells/Stands

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action promulgates
national emission standards for
hazardous air pollutants (NESHAP) for
engine test cells/stands. We have
identified engine test cells/stands as
major sources of hazardous air
pollutants (HAP) such as toluene,
benzene, mixed xylenes, and 1,3-
butadiene. The final NESHAP will
implement section 112(d) of the Clean
Air Act (CAA), which requires all major
sources of HAP to meet emission
standards reflecting the application of
the maximum achievable control
technology (MACT). The final NESHAP
will protect public health by reducing
exposure to air pollution.
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EFFECTIVE DATE: The final rule is
effective May 27, 2003. The
incorporation by reference of certain
publications listed in today’s final rule
is approved by the Director of the Office
of the Federal Register as of May 27,
2003.

ADDRESSES: Docket No. OAR-2002—
0040 contains supporting
documentation used in developing the
final rule. The docket is located at the
Air and Radiation Docket and
Information Center in the EPA Docket
Center, (EPA/DC) EPA West, Room
B102, 1301 Constitution Ave., NW.,
Washington, DC and may be inspected

from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays.

FOR FURTHER INFORMATION CONTACT: MTr.
Jaime Pagan, Combustion Group,
Emission Standards Division (C439-01),
U.S. EPA, Research Triangle Park, NC
27711; telephone number (919) 541—
5340; facsimile number (919) 541-0942;
electronic mail (e-mail) address
pagan.jaime@epa.gov.

SUPPLEMENTARY INFORMATION:

Regulated Entities. Subcategories and
entities potentially regulated by this
action include those listed in Table 1 of
this preamble. In general, engine test

cells/stands are covered under the
Standard Industrial Classification (SIC)
and North American Industrial
Classification System (NAICS) codes
listed in Table 1 of this preamble.
However, cells/stands classified under
other SIC or NAICS codes may be
subject to the final standards if they
meet the applicability criteria. Not all
cells/stands classified under the SIC and
NAICS codes in Table 1 of this preamble
will be subject to the final standards
because some of the classifications
cover products outside the scope of the
final NESHAP for engine test cells/
stands.

TABLE 1.—SUBCATEGORIES POTENTIALLY REGULATED BY THE NESHAP FOR ENGINE TEST CELLS/STANDS

Test cells/stands used for testing

SIC codes

NAICS codes

Internal Combustion Engines with rated power
of 25 horsepower (hp) (19 kilowatts [kW]) or
more.

Internal Combustion Engines with rated power
of less than 25 hp (19 kW).
Combustion Turbine Engines

Rocket Engines

3531, 3519, 3523, 3559, 3599, 3621, 3711,
3714, 4226, 4512, 5541, 7538, 7539, 8299,
8711, 8731, 8734, 8741.

3519, 3621, 3524, 8734 .....ccoeiiiiiiic

3511, 3566, 3721, 3724, 4512, 4581, 7699,
9661.

3724, 3761, 3764, 9661, 9711

333120, 333618, 333111, 333319, 335312,
336111, 336120, 336112, 336992, 336312,
336350, 481111, 811111, 811118, 611692,
54171, 541380.

333618, 336399, 335312, 332212, 333112,
541380.

333611, 333612, 336411, 336412, 481111,
488190, 811310, 811411, 92711.

336412, 336414, 336415, 54171, 92711,
92811

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. To determine
whether your engine test cell/stand is
regulated by this action, you should
examine the applicability criteria in
§63.9285 of the final rule. If you have
any questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

Electronic Docket (E-Docket). The
EPA has established an official public
docket for this action under Docket ID
No. OAR-2002-0040. The official
public docket is the collection of
materials that is available for public
viewing at the EPA Docket Center (Air
Docket), EPA West, Room B102, 1301
Constitution Avenue, NW., Washington,
DC 20460. The Docket Center is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Reading Room is (202) 566—1744, and
the telephone number for the Air Docket
is (202) 566—1742. A reasonable fee may
be charged for copying docket materials.

Electronic Access. An electronic
version of the public docket is available
through EPA’s electronic public docket
and comment system, EPA Dockets. You
may use EPA Dockets at http://
www.epa.gov/edocket/ to submit or

view public comments, access the index
of the contents of the official public
docket, and access those documents in
the public docket that are available
electronically. Once in the system,
select “search” and key in the
appropriate docket identification
number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as confidential
business information and other
information whose disclosure is
restricted by statute, which are not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. The
EPA’s policy is that copyrighted
material will not be placed in EPA’s
electronic public docket but will be
available only in printed, paper form in
the official public docket. Although not
all docket materials may be available
electronically, you may still access any
of the publicly available docket
materials through the docket facility
identified in this document.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of today’s document
also will be available on the WWW.
Following the Administrator’s signature,
a copy of this action will be posted at
http://www.epa.gov/ttn/oarpg on EPA’s
Technology Transfer Network (TTN)
policy and guidance page for newly

proposed or promulgated rules. The
TTN provides information and
technology exchange in various areas of
air pollution control. If more
information regarding the TTN is
needed, call the TTN HELP line at (919)
541-5384.

Judicial Review. Under section
307(b)(1) of the CAA, judicial review of
the final rule is available only by filing
a petition for review in the U.S. Court
of Appeals for the District of Columbia
Circuit by July 28, 2003. Under section
307(d)(7)(B) of the CAA, only an
objection to the final rule that was
raised with reasonable specificity
during the period for public comment
can be raised during judicial review.
Moreover, under section 307(b)(2) of the
CAA, the requirements established by
the final rule may not be challenged
separately in any civil or criminal
proceedings brought by EPA to enforce
the requirements.

Outline. The information presented in
this preamble is organized as follows:

I. Background
A. What is the Source of Authority for
Development of NESHAP?
B. What Criteria Did We Use in the
Development of the NESHAP?
II. What Changes and Clarifications Have We
Made to the Proposed Standards?

A. Applicability

B. Affected Source

C. Compliance Dates

D. Reconstruction
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E. New Source MACT

F. Monitoring Requirements

G. Cost and Economic Assumptions and
Impacts

H. Startup, Shutdown, and Malfunction
(SSM)

I. Emissions Averaging

J. Miscellaneous

III. What are the Final Standards?

A. What is the Source Category?

B. What is the Affected Source?

C. What are the Emission Limits?

D. What are the Initial Compliance
Requirements?

E. What are the Continuous compliance
Requirements?

F. What are the Notification,
Recordkeeping, and Reporting
Requirements?

IV. What are the Environmental, Energy,
Cost, and Economic Impacts?

A. What are the Air Impacts?

B. What are the Non-air Health,
Environmental, and Energy Impacts?

C. What are the Economic Impacts?

V. Statutory and Executive Order Reviews

A. Executive Order 12866, Regulatory
Planning and Review

B. Paperwork Reduction Act

C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132, Federalism

F. Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments

G. Executive Order 13045, Protection of
Children from Environmental Health and
Safety Risks

H. Executive Order 13211, Actions that
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

J. Congressional Review Act

I. Background

A. What Is the Source of Authority for
Development of NESHAP?

Section 112 of the CAA requires us to
list categories and subcategories of
major sources and area sources of HAP
and to establish NESHAP for the listed
source categories and subcategories.
Engine test facilities were listed as a
source category under the fuel
combustion industry group, and rocket
engine test firing was listed as a source
category under the miscellaneous
processes industry group in the Federal
Register on July 16, 1992 (57 FR 31576).
These two source categories were
combined and renamed engine test
cells/stands in the Federal Register on
May 14, 2002 (67 FR 34547). Major
sources of HAP are those that have the
potential to emit greater than 10 tons
per year (tpy) of any one HAP or 25 tpy
of any combination of HAP.

B. What Criteria Did We Use in the
Development of the NESHAP?

Section 112 of the CAA requires that
we establish NESHAP for the control of

HAP from both new and existing major
sources. The CAA requires the NESHAP
to reflect the maximum degree of
reduction in emissions of HAP that is
achievable. This level of control is
commonly referred to as the MACT.

The MACT floor is the minimum
control level allowed for NESHAP and
is defined under section 112(d)(3) of the
CAA. In essence, the MACT floor
ensures that the standard is set at a level
that assures that all major sources
achieve the level of control at least as
stringent as that already achieved by the
better controlled and lower emitting
sources in each source category or
subcategory. For new sources, the
MACT standards cannot be less
stringent than the emission control that
is achieved in practice by the best
controlled similar source. The MACT
standards for existing sources can be
less stringent than standards for new
sources, but they cannot be less
stringent than the average emission
limitation achieved by the best
performing 12 percent of existing
sources in the category or subcategory
(or the best performing 5 sources for
categories or subcategories with fewer
than 30 sources).

In developing MACT, we also
consider control options that are more
stringent than the floor. We may
establish standards more stringent than
the floor based on the consideration of
cost of achieving the emissions
reductions, any non-air quality health
and environmental impacts, and energy
requirements.

II. What Changes and Clarifications
Have We Made to the Proposed
Standards?

In response to the public comments
received on the proposed standards, we
made several changes in developing the
final rule. Some of the comments and
our responses and rule changes are
summarized in the following sections.
The complete summary of comments
and responses can be found in the
Response to Comments document,
which is available from several sources
(see SUPPLEMENTARY INFORMATION
section).

A. Applicability

The final rule applies to an owner or
operator of engine test cells/stands
located at major sources of HAP
emissions. An engine test cell/stand is
any apparatus used for testing
uninstalled stationary or uninstalled
mobile (motive) engines. Because the
proposed rule did not include a
definition of uninstalled engine, many
commenters requested clarification of
uninstalled engine versus installed

engine testing in regards to determining
applicability of the final rule.

The final rule clarifies this
applicability issue. The final rule
regulates the testing of engines, not the
testing of any final product (e.g.,
automobile, boat, power generator, etc.).
If the engine being tested in a test cell/
stand is not installed in, or an integrated
part of, the final product, then the test
cell/stand is considered part of the
affected source.

This new clarification for uninstalled
also clarifies the applicability of testing
outboard motors. One of the comments
specifically stated that outboard motors
operated while detached from a boat
should not be considered uninstalled,
since “the engine remains coupled to
lower unit gear drive and propeller
without modification to its vessel-
installed configuration.”

In the final rule, outboard motors are
considered installed when the engine is
coupled with the gear drive and
propeller. Therefore, a facility with
engine testing involving outboard
motors, in their vessel-installed
configuration, is not an affected source.

Another comment stated that large
diesel engines used in locomotives must
drive a load in order to be accurately
tested. The facility captures the work
produced by the engine by driving a
generator to provide the load and
utilizes the electric power. The
commenter wanted to assure that this
type of engine testing situation also
would not fall into a source category
pertaining to power production. We
agree with the comment and clarify that
the only applicable source category for
engine test cells/stands that utilize
incidentally produced power is the
Engine Test Cells/Stands NESHAP.

Two other comments prompted
specific applicability exclusions. One
comment from the petroleum refinery
industry stated that the engine test cells/
stands NESHAP should not apply to
petroleum refinery industry sources
using knock engine testing. Because
knock engines and other devices used
for testing fuels and lubricants at
refineries do not test the engine per se
but instead test the fuels and lubricants
for product quality and development
purposes, these engines are not covered.
The final rule specifically excludes test
cells that are operated to test or evaluate
fuels (such as knock engines),
transmissions, electronics, etc.

Another comment involved
universities with aviation programs
using engine test stands for education
purposes. The final rule specifically
excludes research and teaching
activities at major source facilities that
are not engaged in the development of



Federal Register/Vol.

68, No. 101/ Tuesday, May 27, 2003 /Rules and Regulations

28777

engines or engine test services for
commercial purposes.

B. Affected Source

There were several comments
requesting that the definition of affected
source be revised to include all engine
test cells/stands located at a major
source. One commenter added that test
cells/stands are typically grouped
within a common building, often
sharing common manifolds.

The proposed rule defined the
affected source as any existing, new, or
reconstructed engine test cell/stand
used for testing uninstalled stationary or
uninstalled mobile (motive) engines that
is located at a major source of HAP
emissions.

The final rule includes a revised
definition of affected source in
accordance with the rationale in the
amended General Provisions (67 FR
16582): “A broader definition of affected
source permits emission requirements to
apply to a larger group of processes,
activities and equipment, and may
thereby facilitate more innovative and
economically efficient control
strategies.” (67 FR 16588). The final rule
defines an affected source as the
collection of all equipment and
activities associated with engine test
cells/stands used for testing uninstalled
stationary or uninstalled mobile
(motive) engines located at a major
source of HAP emissions.

C. Compliance Dates

Three commenters noted a
discrepancy between the language in the
proposed preamble and the proposed
rule concerning the compliance date.

An inadvertent error in the proposal
preamble language was made. The
proposal regulatory text was correct.
The final rule clarifies the compliance
date for existing sources as 3 years after
the effective (promulgation) date, and
the compliance date for new sources as
the effective date or upon startup,
whichever is later.

D. Reconstruction

One commenter specifically stated
that movement or relocation of portable
test stands within a facility should not
be considered reconstruction. We do not
consider movement or relocation of
portable test stands (or related
equipment) within a facility to be
reconstruction. The revised definition of
affected source in the final rule also
addresses this issue.

Three commenters had ideas for
specific activities to exclude from a
reconstruction determination. Two
commenters recommended that EPA
include a modified definition of

reconstruction in the final rule that
would add to the General Provisions
definition in 40 CFR 63.2 an exclusion
for the cost of replacement or
modification of components required to
demonstrate compliance with EPA’s
emission regulations contained in 40
CFR parts 89, 90, and 91. The
commenter stated that manufacturers
may be forced by regulation to invest in
new equipment for test cells and fall
under the definition of reconstruction in
order to comply with new EPA engine
requirements, even though such
improvements will not change the
capacity or emissions from the cell. A
specific definition of reconstruction
needs to be applied to engine test cells
that only counts costs incurred to
increase capacity or if the modification
results in increased HAP emissions. The
commenter further stated that EPA has
previously recognized this problem and
adopted a reasonable approach in the
final Large Municipal Waste Combustor
rule (40 CFR 60.50a(f) and 60.50b(d)),
and that the same reasoning could be
applied to engine test cells. Another
commenter specifically recommended
that EPA exclude passive measurement
and control instrumentation and
electronics from inclusion in a
reconstruction evaluation.

According to the recently amended
General Provisions, the definition of
affected source states, ‘“Reconstruction,
unless otherwise defined in a relevant
standard, means the replacement of
components of an affected or previously
nonaffected source to such an extent
that:

(1) The fixed capital cost of the new
components exceeds 50 percent of the
fixed capital cost that would be required
to construct a comparable new source;
and

(2) It is technologically and
economically feasible for the
reconstructed source to meet the
relevant standard(s) established by the
Administrator (or a State) pursuant to
section 112 of the CAA. Upon
reconstruction, an affected source, or a
stationary source that becomes an
affected source, is subject to relevant
standards for new sources, including
compliance dates, irrespective of any
change in emissions of HAP from that
source.”

Because of the diversity of engine test
cells/stands and test requirements used
by the various types of engine
manufacturers and industry sectors, it is
difficult to define what types of test
equipment and support equipment
comprise a new affected source (e.g.
actual engine test cell/stand) or
reconstructed affected source. We
cannot limit or define reconstruction to

include only those changes that will
increase capacity or HAP emissions
associated with the engine test cell/
stand because there is no way of
knowing how the engine test cell/stand
will be used in the future. However, we
do not consider equipment
reconfiguration to be reconstruction.

The regulations for Large Municipal
Waste Combustors in 40 CFR 60.50a(f)
and 60.50b(d) establish that physical or
operational changes made to an existing
unit primarily for the purpose of
complying with emission guidelines
under subpart Cb are not considered a
modification or reconstruction. We
recognize the precedent set by these
provisions with respect to the exclusion
of costs for required regulatory
modifications to comply with other EPA
regulations. We have reviewed the
regulatory language in these regulations
and conclude that it is appropriate to
provide a similar level of flexibility to
engine test cells/stands. In response to
these comments, the final rule includes
new language clarifying that changes
made to an existing affected source
primarily for the purpose of complying
with revisions to engine testing
requirements under 40 CFR parts 80, 86,
89, 90, 91, or 92 are not considered a
modification or reconstruction. We
agree with the commenter that it is
appropriate to exclude existing engine
test cells that are modified to meet
revisions under Title 40 provisions. We
believe that it is unnecessary to require
these existing test cells to install
emission control devices when
modifications are due to changes to the
federal mobile source regulations and
since those improvements will not
increase the capacity or the emissions
from the test cell/stand. Therefore, those
affected sources modified to meet
revisions to requirements in those parts
and subparts will not be subject to new
source MACT.

The final rule also includes language
that excludes passive measurement and
control instrumentation and electronics
from the reconstruction evaluation.

E. New Source MACT

Several commenters stated the
proposed new source emissions limits
(99.9 percent carbon monoxide (CO)
emission reduction or 5 parts per
million by volume CO outlet
concentration) were too stringent or not
attainable. The commenters further
stated that the limits should reflect real
world applications.

In the proposed rule, EPA used the
best information available at the time to
determine MACT for both new and
existing sources. The EPA reviewed the
additional test data submitted during
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the comment period, as well as the
various comments describing test
conditions that are significantly
different from those used in previously
submitted test reports. The EPA also
evaluated other rules requiring similar
combustion control equipment. The
Paper and Other Web Coating NESHAP,
subpart JJJJ, has an option of meeting
overall emissions reductions of 98
percent. This destruction efficiency
achieved through thermal oxidation was
generally accepted as the “level of
control achievable on a continuous basis
under all normal operating conditions
applicable to new sources.” Therefore,
for that particular source category
(which involves coatings and cleaning
solvents), EPA determined that thermal
oxidation was the best control
technology and justified setting the
emission limits for thermal oxidizers at
98 percent control efficiency or,
alternatively, achieving an outlet
concentration of 20 parts per million or
less.

With this control technology limit in
mind, EPA compared the two source
categories for similarities and/or
differences that could lead to a
comparable level of destruction
efficiency for engine test cells/stands.
Coating operations covered by the Paper
and Other Web Coating NESHAP
contain large concentrations of solvents
that are easily removed through thermal
oxidation. Engine testing by-products,
on the other hand, are the result (by-
products) of an incomplete combustion
process, and HAP are typically emitted
in significantly lower concentrations
than surface coating and solvent
cleaning emissions. As noted by the
commenters, there are a variety of fuels
and test conditions used at different
sources for several types of engine tests.
(A summary of the submitted test
reports and emissions data is included
in the docket.) In reviewing the test data
submitted by the commenters, we found
that even though some of the test reports
showed very high destruction
efficiencies for thermal oxidizers, the
best controlled facilities were only being
required to meet 95 percent or 96
percent control volatile organic
compounds (VOC), based on their
operating permit requirements. These
levels of control take into consideration
differences in operating conditions for
engine test cells/stands. After reviewing
the comments and information
submitted, we conclude that a
maximum control level of 96 percent is
appropriate once we consider the
differences in HAP emission levels from
engines tested, the testing conditions,
and also the need to account for

measurement uncertainties. We also
conclude that increased compliance
flexibility will result from the use of
total hydrocarbons (THC) (in addition to
CO) for demonstrating compliance.
Therefore, the new source emission
limits have been changed in the final
rule to 96 percent reduction for CO or
THC based on the updated test data,
additional test reports, and estimates
reflecting the most prevalent engine test
setups and conditions across all engine
testing sectors involving engines greater
than or equal to 25 horsepower (hp).

F. Monitoring Requirements

Several commenters requested that
the continuous emissions monitoring
systems (CEMS) requirements be
eliminated or changed to parametric
monitoring. The commenters stated that
CEMS are too expensive and do not
provide any meaningful environmental
benefit to justify the capital costs to
install them on engine test stands. They
also pointed out that in other permitting
decisions and guidance documents, EPA
has determined that initial stack tests
followed by monitoring of operating
temperature is a proven and cost-
effective way of monitoring oxidizer
performance.

The EPA reviewed the monitoring
requirements in the proposal and
compared them with other similar
emission sources. The HAP emitted by
engine test cells are the result of
byproducts of incomplete combustion.
Thermal destruction of these HAP
occurs at temperatures between 590 °C
and 650 °C (1,100 °F and 1,200 °F), thus
making temperature an appropriate
parameter to monitor the destruction of
HAP. In the case of monitoring a
regenerative thermal oxidizer (RTO), the
temperature is monitored during the
initial performance test. After the RTO
meets the performance test requirements
and demonstrates compliance with the
applicable emission limit, the operating
temperature is continuously monitored
to verify the performance of the RTO. As
a result, we have concluded that
parametric monitoring is adequate for
ensuring compliance with the emission
limit. Thus, we have changed the
monitoring requirements in the final
rule to allow parameter (temperature)
monitoring for thermal oxidizers. Since
some facilities may already have
existing continuous monitoring
equipment in place, CEMS are still
included in the final rule as a
monitoring option.

G. Cost and Economic Assumptions and
Impacts

As a result of the changes to address
public comments, the final rule includes

a new estimation of cost impacts. The
final rule estimates there will be 18
affected source facilities at a cost of $3.2
million and a HAP reduction of 65.5

tpy.
H. Startup, Shutdown, and Malfunction
(SSM)

The proposed rule specifically
required affected sources to comply
with the applicable emission limitation
at all times, including SSM of the
engine test cells/stands. Many
commenters disagreed with these
provisions. One commenter requested
an exclusion for the startup period
during which a catalytic oxidizer comes
up to operating temperature. The
commenter also provided examples of
issues involving oxidizer malfunctions:
(1) Engines cannot be shut off
instantaneously, and excess emissions
can occur in the time that it takes to
complete an orderly and safe shutdown;
and (2) there are certain tests that must
be redone at large cost if they are
interrupted. An example piston scuff
test was described by the commenter as
taking about 90 minutes, and if the
engine is shutdown, the engine must be
rebuilt and the test rerun. In the case of
an oxidizer malfunction when such a
test is in progress, the commenter
requested that the operator be able to
complete the test without risk of
enforcement action.

The majority of emissions from engine
testing occur during the times that
would be covered by SSM provisions.
Therefore, to ensure that those
emissions are controlled, the SSM
provisions were excluded from the
proposed rule. Because the SSM
provisions apply to the process as well
as the control equipment, the impact of
the engine test NESHAP to minimize
HAP emissions would be significantly
reduced by adopting the SSM
provisions.

Based on the comments, the final rule
includes SSM provisions for any control
equipment and monitoring equipment
related to new or reconstructed affected
source emissions. The new language
references the General Provisions for
SSM procedures related to control
equipment. The time required for a
catalytic oxidizer to come up to
operating temperature is not covered by
the SSM provisions because engine
testing should not be conducted before
the minimum operating temperature
(determined during the initial
performance test) is achieved.

1. Emissions Averaging

We asked for comments on including
some type of averaging provisions, and
several commenters recommended that
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averaging provisions be included in the
final rule. We looked at existing rules
that include averaging provisions such
as the Petroleum Refineries NESHAP
(subpart CC), the Aluminum Reduction
Plants NESHAP (subpart LL), and the
Group IV Polymers and Resins NESHAP
(subpart JJJ) and found that these rules
allow averaging only between emission
sources covered under each specific
rule. In reviewing the comments and
considering different averaging options,
there were several issues that had to be
taken into account. First, in all previous
regulations that implemented an
averaging scheme, only processes
within the same source category were
considered and accounted for in the
averaging scheme. In other words, the
concept of emissions averaging has
always been considered and
implemented within a given source
category, and not across source
categories. Second, only existing
sources have been allowed to take part
in this type of flexibility option. This
decision not to allow new sources to
average their emissions is consistent
with the direction outlined in the
statute where new sources are expected
to reduce their emissions to a level
equivalent to that of the best controlled
similar source. Many facilities that
operate engine test cells/stands also
conduct other processes that emit HAP.
However, these other processes, such as
coating and cleaning, are not part of the
engine test cells/stands source category
and are already regulated under other
NESHAP.

For these reasons, we concluded that
averaging emissions is not an
appropriate option for this source
category. Therefore, the final rule
includes no averaging provisions.

J. Miscellaneous

Some commenters recommended that
the term engine test cell/stand be
defined to clarify that a rotary test firing
operation that holds numerous engines
is considered a single engine test cell/
stand. Changes to the definition of
affected source in the final rule provides
for the collection of all equipment and
activities associated with engine test
cells/stands, which would relieve the
necessity for specific language regarding
carousel testing setups.

It was also noted that the proposed
regulation wording regarding the initial
notification requirement for new or
reconstructed engine test cells/stands
used for testing internal combustion (IC)
engines with a rated power of less than
25 hp (19 kilowatts (kW)) was unclear
and confusing. Additional language was
added to those sections of the final rule
dealing with initial notifications to

clarify those requirements. Any new or
reconstructed source testing IC engines
with a rated power less than 25 hp must
submit an initial notification, but do not
have to comply with any of the other
final rule requirements.

III. What Are the Final Standards?

A. What Is the Source Category?

The final rule covers four
subcategories of engine test cells/stands
located at major source facilities: (1)
Engine test cells/stands used for testing
internal combustion engines with rated
power of 25 hp (19 kW) or more, (2)
engine test cells/stands used for testing
internal combustion engines with rated
power of less than 25 hp, (3) engine test
cells/stands used for testing combustion
turbine engines, and (4) engine test
cells/stands used for testing rocket
engines. The rated power criteria for
distinguishing between the two internal
combustion engine subcategories is
based on the largest engine (in terms of
rated power) that is tested in the engine
test cell/stand.

B. What Is the Affected Source?

The final rule applies to each affected
source, which is defined as the
collection of all equipment and
activities associated with engine test
cells/stands used for testing uninstalled
stationary or uninstalled mobile
(motive) engines located at a major
source of HAP emissions. An
uninstalled engine is defined as an
engine being tested in a test cell/stand
that is not installed in, or an integrated
part of, the final product. A major
source of HAP emissions is a plant site
that emits or has the potential to emit
any single HAP at a rate of 10 tons (9.07
Imegagrams) or More per year or any
combination of HAP at a rate of 25 tons
(22.68 megagrams) or more per year.

Each new or reconstructed affected
source used for testing internal
combustion engines with a rated power
of 25 hp (19 kW) or more that is located
at a major source of HAP emissions
must comply with the requirements in
the final rule. New or reconstructed
affected sources used for testing internal
combustion engines with a rated power
of less than 25 hp (19 kW) are not
required to comply with the emission
limitations in the final rule, but are
required to submit an Initial
Notification upon startup of the test
cells/stands.

New or reconstructed affected sources
used for testing combustion turbine
engines or new or reconstructed test
cells/stands used for testing rocket
engines are not required to comply with
the emission limitation or the

recordkeeping or reporting requirements
in the final rule.

Existing affected sources that are
located at major sources of HAP
emissions are not required to comply
with the emission limitations or the
recordkeeping or reporting requirements
in the final rule.

The final rule also does not apply to
engine test cells/stands that are located
at area sources of HAP emissions. An
area source is any source that is not a
major source of HAP emissions.

C. What Are the Emission Limits?

As the owner or operator of a new or
reconstructed affected source used in
whole or in part for testing internal
combustion engines with rated power of
25 hp (19 kW) or more and located at
a major source of HAP emissions, you
must comply with one of the following
two emission limitations by May 27,
2003 or upon startup if you start up
your affected source after May 27, 2003:
(1) Reduce CO or THC emissions in the
exhaust from the new or reconstructed
affected source to 20 parts per million
by volume dry basis (ppmvd) or less, at
15 percent oxygen (O>) content, or (2)
reduce CO or THC emissions in the
exhaust from the new or reconstructed
affected source by 96 percent or more.
Existing affected sources used in whole
or in part for testing internal
combustion engines with rated power of
25 hp (19 kW) or more and located at
a major source of HAP emissions are not
required to comply with the emission
limitations.

Finally, as mentioned earlier, new or
reconstructed affected sources used for
testing internal combustion engines
with a rated power of less than 25 hp
(19 kW), new or reconstructed affected
sources used for testing combustion
turbine engines, and new or
reconstructed affected sources used for
testing rocket engines are not required
to comply with either emission
limitation. In addition, neither existing
affected sources located at major sources
of HAP emissions nor new,
reconstructed, or existing affected
sources located at area sources of HAP
emissions are required to comply with
the emission limitations.

D. What Are the Initial Compliance
Requirements?

The initial compliance requirements
are different depending on whether you
demonstrate compliance with the outlet
concentration emission limitation or the
percent reduction emission limitation. If
you choose to comply with the outlet
concentration emission limitation, you
must conduct EPA Methods 3A and 10
of appendix A to 40 CFR part 60 for CO
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measurement or EPA Method 25A of
appendix A to 40 CFR part 60 for THC
measurement. The final rule also
provides for an alternate test method
(ASTM D 6522-00) for testing engines
that burn natural gas as fuel. You must
demonstrate that the outlet
concentration of CO or THC emissions
from the new or reconstructed affected
source or emission control device is 20
ppmvd or less, corrected to 15 percent
O content, using the first 4-hour rolling
average after a successful performance
evaluation.

If you comply with the percent
reduction emission limitation, you must
conduct an initial performance test to
determine the capture and control
efficiencies of the equipment and to
establish operating limits to be achieved
on a continuous basis. The performance
test would have to be completed no later
than 180 days after the compliance date
for new or reconstructed affected
sources. You must demonstrate that the
reduction in CO or THC emissions is at
least 96 percent using the first 4-hour
rolling average after a successful
performance evaluation. Your inlet and
outlet measurements must be on a dry
basis and corrected to 15 percent O»
content.

If you use a capture system and add-
on control device, you determine both
the efficiency of the capture system and
the emission reduction efficiency of the
control device. To determine the
capture efficiency, you either verify the
presence of a potential to emit (PTE)
using EPA Method 204 of 40 CFR part
51, appendix M, or use one of the
protocols in 40 CFR 63.9320 of the final
rule to measure capture efficiency. If
you have a PTE and all engine testing
occurs within the enclosure and you
route all exhaust gases from the
enclosure to a control device, then you
assume 100 percent capture.

To determine the emission reduction
efficiency of the control device, you
conduct measurements of the inlet and
outlet gas streams. The test would
consist of three runs, each run lasting at
least 1 hour, using the following EPA
Methods in 40 CFR part 60, appendix A:

* Method 1 or 1A for selection of the
sampling sites;

* Method 2, 2A, 2C, 2D, 2F, or 2G to
determine the gas volumetric flow rate;

* Method 3, 3A, or 3B for gas analysis
to determine dry molecular weight;

* Method 4 to determine stack
moisture; and

* Method 25 or 25A to determine
organic volatile matter concentration.
Alternatively, any other test method or
data that have been validated according
to the applicable procedures in Method
301 of 40 CFR part 63, appendix A, and

approved by the Administrator could be
used.

E. What Are the Continuous Compliance
Requirements?

Several general continuous
compliance requirements apply to
affected sources required to comply
with the applicable emission limitation.
You are required to comply with the
applicable emission limitation at all
times, except during SSM of any control
equipment and associated monitoring
equipment related to the new or
reconstructed affected source emissions.
You must operate and maintain your air
pollution control equipment and
monitoring equipment according to
good air pollution control practices at
all times. You must conduct monitoring
at all times that the new or
reconstructed affected source is in
operation except during periods of
malfunction of the monitoring
equipment or necessary repairs and
quality assurance or control activities,
such as calibration drift checks.

For each new or reconstructed
affected source operation on which you
use a capture system and control device,
the continuous parameter monitoring
results for each month would affect your
compliance determination. If the
monitoring results indicate no
deviations from the operating limits and
there were no bypasses of the control
device, you assume the capture system
and control device are achieving the
same percent emission reduction
efficiency as during the most recent
performance test in which compliance
was demonstrated. If there are any
deviations from the operating limits
during the month or any bypasses of the
control device, you account for them in
the calculation of the monthly
emissions by assuming the capture
system and control device were
achieving zero emission reduction
during the periods of deviation. Then,
you determine the overall percent
reduction of CO or THC emissions.

If you use an emission capture system
and control device, the final rule would
require you to achieve, on a continuous
basis, the operating limits you establish
during the performance test. If the
continuous monitoring shows that the
capture system and control device is
operating outside the range of values
established during the performance test,
you have deviated from the established
operating limits.

If you operate a capture system and
control device that allow emissions to
bypass the control device, you have to
demonstrate that CO or THC emissions
collected by the capture system are
being routed to the control device by

monitoring for potential bypass of the
control device. You may choose from
the following four monitoring
procedures:

» Flow control position indicator to
provide a record of whether the exhaust
stream is directed to the control device;

» Car-seal or lock-and-key valve
closures to secure the bypass line valve
in the closed position when the control
device is operating;

» Valve closure monitoring to ensure
any bypass line valve or damper is
closed when the control device is
operating; or

» Automatic shutdown system to stop
the engine test cell/stand operation
when flow is diverted from the control
device.

If the bypass monitoring procedures
indicate that emissions are not routed to
the control device, you have deviated
from the emission limits.

To demonstrate continuous
compliance with either the percent
reduction or outlet concentration
emission limitation using continuous
parameter monitoring systems, you
must continuously monitor and record
the appropriate parameter, depending
on the control device used. The
operating parameter must not drop
below the level established by the
performance test in order to maintain
the reduction in CO or THC emissions
at or above 96 percent, or 20 ppmvd or
less, corrected to 15 percent O, content,
based on a rolling 4-hour average,
averaged every hour.

To demonstrate continuous
compliance with the outlet
concentration emission limitation using
CEMS, you must calibrate and operate
your CEMS according to the
requirements in 40 CFR 63.8. You must
continuously monitor and record the CO
or THC and O concentrations at the
outlet of the engine test cell/stand or
emission control device and calculate
the CO or THC emission concentration
for each hour. Then, the hourly CO or
THC emission concentrations for each
hour of the 4-hour compliance period
are averaged together. The outlet CO or
THC emission concentration must be 20
ppmvd or less, corrected to 15 percent
O content, based on the 4-hour rolling
average, averaged every hour.

To demonstrate continuous
compliance with the percent reduction
emission limitation using CEMS, you
must calibrate and operate your CEMS
according to the requirements in 40 CFR
63.8. You must continuously monitor
and record the CO or THC, and O,
concentration before and after the
emission control device and calculate
the percent reduction in CO or THC
emissions hourly. The reduction in CO
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or THC emissions must be 96 percent or
more, based on the 4-hour rolling
average, averaged every hour.

For monitoring approaches using
CEMS, you must also follow procedure
1 of 40 CFR part 60, appendix F, to
verify that the CEMS is working
properly over time.

F. What Are the Notification,
Recordkeeping, and Reporting
Requirements?

You must submit all applicable
notifications listed in the NESHAP
General Provisions (40 CFR part 63,
subpart A), including an initial
notification, notification of performance
evaluation, and a notification of
compliance status for each engine test
cell/stand required to comply with the
emission limitations.

You must submit an initial
notification for each single or collection
of new or reconstructed engine test
cells/stands located at a major source of
HAP emissions used for testing internal
combustion engines with a rated power
of less than 25 hp (19 kW).

You must record all of the data
necessary to determine if you are in
compliance with the applicable
emission limitation. Your records must
be in a form suitable and readily
available for review. You must also keep
each record for 5 years following the
date of each occurrence, measurement,
maintenance, report, or record. Records
must remain on site for at least 2 years
and then can be maintained off site for
the remaining 3 years.

For each affected source, to comply
with the applicable emission limitation
you must submit a compliance report
semiannually. This report must contain
the company name and address, a
statement by a responsible official that
the report is accurate, a statement of
compliance, or documentation of any
deviation from the requirements of the
final rule during the reporting period.

IV. What Are the Environmental,
Energy, Cost, and Economic Impacts?

A. What Are the Air Impacts?

The final rule will reduce HAP
emissions in the 5th year following
promulgation by an estimated 59.5
megagrams per year (65.5 tpy).

B. What Are the Non-Air Health,
Environmental, and Energy Impacts?

Assuming that new or reconstructed
affected sources will be controlled by
regenerative thermal oxidizers (RTO),
secondary air and energy impacts would
result from fuel combustion needed to
operate these control devices.

The RTO require electricity and the
combustion of natural gas to operate and

maintain operating temperatures. By-
products of fuel combustion required to
generate electricity and maintain RTO
operating temperature include emission
of CO, nitrogen oxides (NOx), sulfur
dioxide (SO5), and particulate matter
less than 10 microns in diameter (PMao).
Assuming the electricity required for
RTO operation is generated at coal-fired
plants built since 1978 and using AP—
42 emissions factors, generation of
electricity required to operate RTO at an
estimated 18 new facilities would result
in the following increases in these air
pollutants: CO, 3.45 tpy; NOx, 8.15 tpy;
SOy, 4.15 tpy; and PMio, 0.45 tpy.

Energy impacts include the
consumption of electricity and natural
gas needed to operate RTO. The
estimated increase in electricity
consumption from the operation of
RTOs is 183,600 kilowatt-hour per year.
Increased fuel energy consumption
resulting from burning natural gas
would be 1,790,000 million British
thermal units per year. No significant
secondary water or solid waste impacts
would result from the operation of
emission control devices.

There would also be a very small
increase in fuel consumption expected
resulting from back pressure caused by
the emission control system.

C. What Are the Economic Impacts?

Based on the cost of compliance data
provided above, the final rule is not
expected to affect any of the existing
sources in the industries that use engine
test cells/stands, or test rocket engines.
We estimate that 18 facilities will
construct a total of 72 new engine test
cells/stands at large engine research and
development or production facilities in
the next 5 years, requiring controls to be
installed to comply with the final rule.
Six of the estimated facilities (with 24
of the new engine test cells/stands) are
anticipated to be built by auto, tractor,
and diesel engine manufacturers, while
12 of the facilities (with 48 engine test
cells/stands) are estimated to be built by
military facilities. The total compliance
cost to each facility, including control
equipment and monitoring, inspection,
recordkeeping and reporting costs, is
estimated to be $179,000 per year
(1999%). The auto, tractor, and diesel
engine manufacturing firms that are
expected to construct new engine test
cells/stands are large multi-national
firms; thus, the cost of compliance is
insignificant in comparison to firm
revenues. For example, the impact on
each firm is less than 0.0004 percent of
corporate revenues in 1999, or nearly
zero in percentage terms. Likewise, the
cost of compliance for military facilities
that may be affected is insignificant

when compared to facility operating
budgets. Therefore, the economic
impacts associated with the final rule
are considered to be negligible.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
5173, October 4, 1993), EPA must
determine whether the regulatory action
is “significant” and, therefore, subject to
Office of Management and Budget
(OMB) review and the requirements of
the Executive order. The Executive
order defines “significant regulatory
action” as one that is likely to result in
standards that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect, in a material way, the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlement, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that the final rule does not constitute a
“significant regulatory action” because
it does not meet any of the above
criteria. Consequently, this action was
not submitted to OMB for review under
Executive Order 12866.

B. Paperwork Reduction Act

The information collection
requirements in the final rule are being
submitted for approval to OMB under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. An Information Collection
Request (ICR) document has been
prepared by EPA (ICR No. 1967.01), and
a copy may be obtained from Susan
Auby by mail at Office of Environmental
Information, Collection Strategies
Division (MD-2822T), 1200
Pennsylvania Avenue, NW., Washington
DC 20460, by e-mail at
auby.susan@epa.gov, or by calling (202)
566—1672. A copy may also be
downloaded from the Internet at
http://www.epa.gov/icr. The information
requirements are not effective until
OMB approves them.

The information requirements are
based on notification, recordkeeping,
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and reporting requirements in the
NESHAP General Provisions (40 CFR
part 63, subpart A), which are
mandatory for all operators subject to
national emission standards. These
recordkeeping and reporting
requirements are specifically authorized
by section 114 of the CAA (42 U.S.C.
7414). All information submitted to EPA
pursuant to the recordkeeping and
reporting requirements for which a
claim of confidentiality is made is
safeguarded according to EPA policies
set forth in 40 CFR part 2, subpart B.

The final rule requires maintenance
inspections of the control devices but
does not require any notifications or
reports beyond those required by the
General Provisions. The recordkeeping
requirements involve only the specific
information needed to determine
compliance.

The monitoring, reporting, and
recordkeeping burden for this collection
(averaged over the first 5 years after the
effective date of the standards) is
estimated to be 4,800 labor hours per
year at a total annual cost of $221,000.
This estimate includes a one-time
(initial) control device performance
evaluation, annualized capital
monitoring equipment costs,
semiannual compliance reports,
maintenance inspections, notifications,
and recordkeeping. Total annual costs
associated with the new source control
and monitoring requirements over the
period of the ICR are estimated at $3.2
million.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purpose of
collecting, validating, and verifying
information; adjust the existing ways to
comply with any previously applicable
instructions and requirements; train
personnel to respond to a collection of
information; search existing data
sources; complete and review the
collection of information; and transmit
or otherwise disclose the information.

An agency may not conduct or
sponsor a collection of information, and
a person is not required to respond to
such a collection, unless the collection
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are listed in 40 CFR
part 9 and 48 CFR chapter 15.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as Amended by the Small Business
Regulatory Enforcement Fairness Act of

1996 (SBREFA) 5 U.S.C. 601 et seq.,
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the Agency certifies
that the final rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s final rule on small entities, a
small entity is defined as: (1) A small
business whose parent company has
either fewer than 500 employees if the
business is involved in testing marine
engines, or fewer than 1,000 employees
if the business is involved in the testing
of other types of engines (as defined by
the Small Business Administration); (2)
a small governmental jurisdiction that is
a government of a city, county, town,
school district, or special district with a
population of less than 50,000; or (3) a
small organization that is any not-for-
profit enterprise that is independently
owned and operated and is not
dominant in its field. Based on the
Small Business Administration
definitions, there are no small entities
affected by this NESHAP. Pursuant to
the provisions of 5 U.S.C. 605(b), we
hereby certify that the NESHAP, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least

costly, most cost-effective, or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation of why that
alternative was not adopted. Before EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that the final
rule does not contain a Federal mandate
that may result in expenditures of $100
million or more for State, local, and
tribal governments, in aggregate, or the
private sector in any one year, nor does
the final rule significantly or uniquely
impact small governments, because it
contains no requirements that apply to
such governments or impose obligations
upon them. Thus, the requirements of
the UMRA do not apply to the final rule.

E. Executive Order 13132, Federalism

Executive Order 13132 (64 FR 43255,
August 10, 1999) requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” are
defined in the Executive order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

The final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. None of the
affected facilities are owned or operated
by State governments. Thus, the
requirements of section 6 of the
Executive Order 13132 do not apply to
the final rule.
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F. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 (65 FR 67249,
November 6, 2000) requires EPA to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” The final rule does not
have tribal implications, as specified in
Executive Order 13175, because tribal
governments do not own or operate any
sources subject to the amendments. We
know of one company that reported
operating engine test cells/stands that
are owned by an Indian tribal
government. However, these test cells/
stands are used for testing rocket
engines. Although test cells/stands used
for testing rocket engines are covered by
the final rule, test cells/stands used for
testing rocket engines are not required
to meet any emission limitation,
reporting, or recordkeeping
requirements. Thus, Executive Order
13175 does not apply to the final rule.

G. Executive Order 13045, Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045 applies to any
rule that EPA determines (1) is
“economically significant” as defined
under Executive Order 12866, and (2)
the environmental health or safety risk
addressed by the rule has a
disproportionate effect on children. If
the regulatory action meets both criteria,
EPA must evaluate the environmental
health or safety effects of the planned
rule on children and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by EPA.

The EPA interprets Executive Order
13045 as applying only to regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Executive
order has the potential to influence the
regulation. The final rule is not subject
to Executive Order 13045, because it is
based on technology performance and
not on health or safety risks.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001) because it is not a significant
regulatory action under Executive Order
12866.

L National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement

Act (NTTAA) of 1995 (Public Law 104—
113; 15 U.S.C. 272 note) directs EPA to
use voluntary consensus standards in
their regulatory and procurement
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices) developed or
adopted by one or more voluntary
consensus bodies. The NTTAA directs
EPA to provide Congress, through
annual reports to the OMB, with
explanations when an agency does not
use available and applicable voluntary
consensus standards.

The final rule involves technical
standards. The EPA cites the following
standards in the final rule: EPA
Methods 1, 1A, 2, 2A, 2G, 2D, 2F, 2G,
3, 3A, 3B, 4, 10, 10B, 25, 25A, 204,
204B,C,D,E and Performance
Specifications (PS) 3 and PS 4A.
Consistent with the NTTAA, EPA
conducted searches to identify
voluntary consensus standards in
addition to these EPA methods/
performance specifications. No
applicable voluntary consensus
standards were identified for EPA
Methods 1A, 2A, 2D, 2F, 2G, 204, 204B
through 204F, and PS 3 and PS 4A. The
search and review results have been
documented and are placed in the
docket (No. OAR-2002-0040) for the
final rule.

Two voluntary consensus standards
were identified as acceptable
alternatives to the EPA methods
specified in the final rule. The voluntary
consensus standard ASTM D6522-00,
Standard Test Method for the
Determination of Nitrogen Oxides,
Carbon Monoxide, and Oxygen
Concentrations in Emissions from
Natural Gas-Fired Reciprocating
Engines, Combustion Turbines, Boilers
and Process Heaters Using Portable
Analyzers is cited in the final rule as an
acceptable alternative to EPA Methods
3A and 10 for identifying carbon
monoxide and oxygen concentrations
for the final rule when the fuel is
natural gas.

The voluntary consensus standard
ANSI/ASME PTC 19.10-1981, Part 10
Flue and Exhaust Gas Analyses, is cited
in the final rule for its manual method
for measuring the oxygen, carbon
dioxide, and carbon monoxide content
of exhaust gas. This part of ANSI/ASME
PTC 19.10-1981 is an acceptable
alternative to Method 3B.

In addition to the voluntary
consensus standards EPA cites in the
final rule, the search for emissions
measurement procedures identified 13

other voluntary consensus standards.
The EPA determined that 11 of these 13
standards identified for measuring
emissions of the HAP or surrogates
subject to emission standards in the
final rule were impractical alternatives
to EPA test methods/performance
specifications for the purposes of the
final rule. Therefore, the EPA does not
intend to adopt these standards. The
reasons for the determinations of these
11 methods are discussed below.

The voluntary consensus standard
ASTM D3154-00, Standard Method for
Average Velocity in a Duct (Pitot Tube
Method), is impractical as an alternative
to EPA Methods 1, 2, 2C, 3, 3B, and 4
for the purposes of the final rule since
the standard appears to lack in quality
control and quality assurance
requirements. Specifically, ASTM
D3154—00 does not include the
following: (1) Proof that openings of
standard pitot tube have not plugged
during the test; (2) if differential
pressure gauges other than inclined
manometers (e.g., magnehelic gauges)
are used, their calibration must be
checked after each test series; and (3)
the frequency and validity range for
calibration of the temperature sensors.

The voluntary consensus standard
ASTM D3464-96 (2001), Standard Test
Method Average Velocity in a Duct
Using a Thermal Anemometer, is
impractical as an alternative to EPA
Method 2 for the purposes of the final
rule primarily because applicability
specifications are not clearly defined,
e.g., range of gas composition,
temperature limits. Also, the lack of
supporting quality assurance data for
the calibration procedures and
specifications, and certain variability
issues that are not adequately addressed
by the standard limit EPA’s ability to
make a definitive comparison of the
method in these areas.

The voluntary consensus standard
1SO 10780:1994, Stationary Source
Emissions—Measurement of Velocity
and Volume Flowrate of Gas Streams in
Ducts, is impractical as an alternative to
EPA Method 2 in the final rule. The
standard recommends the use of an L-
shaped pitot, which historically has not
been recommended by EPA. The EPA
specifies the S-type design, which has
large openings that are less likely to
plug up with dust.

The voluntary consensus standard,
CAN/CSA 7223.2-M86(1986), Method
for the Continuous Measurement of
Oxygen, Carbon Dioxide, Carbon
Monoxide, Sulphur Dioxide, and Oxides
of Nitrogen in Enclosed Combustion
Flue Gas Streams, is unacceptable as a
substitute for EPA Method 3A since it
does not include quantitative
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specifications for measurement system
performance, most notably the
calibration procedures and instrument
performance characteristics. The
instrument performance characteristics
that are provided are nonmandatory and
also do not provide the same level of
quality assurance as the EPA methods.
For example, the zero and span/
calibration drift is only checked weekly,
whereas the EPA methods requires drift
checks after each run.

Two very similar standards, ASTM
D5835-95, Standard Practice for
Sampling Stationary Source Emissions
for Automated Determination of Gas
Concentration, and ISO 10396:1993,
Stationary Source Emissions: Sampling
for the Automated Determination of Gas
Concentrations, are impractical
alternatives to EPA Method 3A for the
purposes of the final rule because they
lack in detail and quality assurance/
quality control requirements.
Specifically, these two standards do not
include the following: (1) Sensitivity of
the method; (2) acceptable levels of
analyzer calibration error; (3) acceptable
levels of sampling system bias; (4) zero
drift and calibration drift limits, time
span, and required testing frequencys; (5)
a method to test the interference
response of the analyzer; (6) procedures
to determine the minimum sampling
time per run and minimum
measurement time; and (7)
specifications for data recorders, in
terms of resolution (all types) and
recording intervals (digital and analog
recorders, only).

The voluntary consensus standard
1SO 12039:2001, Stationary Source
Emissions—Determination of Carbon
Monoxide, Carbon Dioxide, and
Oxygen—Automated Methods, is not
acceptable as an alternative to EPA
Method 3A. This ISO standard is similar
to EPA Method 3A, but is missing some
key features. In terms of sampling, the
hardware required by ISO 12039:2001
does not include a three-way calibration
valve assembly or equivalent to block
the sample gas flow while calibration
gases are introduced. In its calibration
procedures, ISO 12039:2001 only
specifies a two-point calibration while
EPA Method 3A specifies a three-point
calibration. Also, ISO 12039:2001 does
not specify performance criteria for
calibration error, calibration drift, or
sampling system bias tests as in the EPA
method, although checks of these
quality control features are required by
the ISO standard.

The standard, ASTM D3162 (1994)
Standard Test Method for Carbon
Monoxide in the Atmosphere
(Continuous Measurement by
Nondispersive Infrared Spectrometry),

is impractical as an alternative to EPA
Method 10 in the final rule because this
ASTM standard, which is stated to be
applicable in the range of 0.5—-100 ppm
CO, does not cover the range of EPA
Method 10 (20-1,000 ppm CO) at the
upper end (but states that it has a lower
limit of sensitivity). Also, ASTM D3162
does not provide a procedure to remove
carbon dioxide interference. Therefore,
this ASTM standard is not appropriate
for combustion source conditions. In
terms of non-dispersive infrared
instrument performance specifications,
ASTM D3162 has much higher
maximum allowable rise and fall times
(5 minutes) than EPA Method 10 (which
has 30 seconds).

The voluntary consensus standard
CAN/CSA 7223.21-M1978, Method for
the Measurement of Carbon Monoxide:
3—Method of Analysis by Non-
Dispersive Infrared Spectrometry, is not
acceptable as an alternative to EPA
Method 10 because it is lacking in the
following areas: (1) Sampling
procedures; (2) procedures to correct for
the carbon dioxide concentration; (3)
instructions to correct the gas volume if
COs traps are used; (4) specifications to
certify the calibration gases are within 2
percent of the target concentration; (5)
mandatory instrument performance
characteristics (e.g., rise time, fall time,
zero drift, span drift, precision); (6)
quantitative specification of the span
value maximum as compared to the
measured value: The standard specifies
that the instruments should be
compatible with the concentration of
gases to be measured, whereas EPA
Method 10 specifies that the instrument
span value should be no more than 1.5
times the source performance standard.

Two voluntary consensus standards,
EN 12619:1999 Stationary Source
Emissions—Determination of the Mass
Concentration of Total Gaseous Organic
Carbon at Low Concentrations in Flue
Gases—Continuous Flame Ionization
Detector Method, and ISO
14965:2000(E) Air Quality—
Determination of Total Nonmethane
Organic Compounds—Cryogenic
Preconcentration and Direct Flame
Ionization Method, are impractical
alternatives to EPA Method 25 and 25A
for the purposes of the final rule
because the standards do not apply to
solvent process vapors in concentrations
greater than 40 ppm (EN 12619) and 10
ppm carbon (ISO 14965). Methods
whose upper limits are this low are too
limited to be useful in measuring source
emissions, which are expected to be
much higher.

Two of the 13 voluntary consensus
standards identified in this search were
not available at the time the review was

conducted for the purposes of the final
rule because they are under
development by a voluntary consensus
body: ASME/BSR MFC 13M, Flow
Measurement by Velocity Traverse, for
EPA Method 2 (and possibly 1); and
ASME/BSR MFC 12M, Flow in Closed
Conduits Using Multiport Averaging
Pitot Primary Flowmeters, for EPA
Method 2.

Sections 63.9310, 63.9320, 63.9321
and 63.9322 to 40 CFR part 63, subpart
PPPPP, list the EPA testing methods
included in the regulation. Under 40
CFR 63.7(f) and 63.8(f) of subpart A of
the General Provisions, a source may
apply to EPA for permission to use
alternative test methods or alternative
monitoring requirements in place of any
of the EPA testing methods,
performance specifications, or
procedures.

J. Congressional Review Act

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that, before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. The final rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: February 28, 2003.

Christine Todd Whitman,

Administrator.

» For the reasons stated in the preamble,
title 40, chapter I, part 63 of the Code of

the Federal Regulations is amended as
follows:

PART 63—[AMENDED]

= 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.
Subpart A—[Amended]

= 2. Section 63.14 is amended by adding
paragraph (b)(27) and revising paragraph
(1)(3) to read as follows:
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§63.14 Incorporation by reference.
* * * * *
(b) EE I

(27) ASTM D 6522-00, Standard Test
Method for Determination of Nitrogen
Oxides, Carbon Monoxide, and Oxygen
Concentrations in Emissions from
Natural Gas Fired Reciprocating
Engines, Combustion Turbines, Boilers,
and Process Heaters Using Portable
Analyzers, IBR approved for
§63.9307(c)(2).

* * * * *

(i) * % %

(3) ANSI/ASME PTC 19.10-1981,
“Flue and Exhaust Gas Analyses [Part
10, Instruments and Apparatus],”, IBR
approved for §§63.865(b),
63.3360(e)(1)(iii), 63.4166(a)(3),
63.4965(a)(3), 63.5160(d)(1)(iii)
63.9307(c)(2), and 63.9323(a)(

* * * * *

s

= 3. Part 63 is amended by adding sub-
part PPPPP to read as follows:

Subpart PPPPP—National Emission
Standards for Hazardous Air Pollutants for
Engine Test Cells/Stands

What This Subpart Covers

Sec.

63.9280 What is the purpose of subpart
PPPPP?

63.9285 Am I subject to this subpart?

63.9290 What parts of my plant does this
subpart cover?

63.9295 When do I have to comply with
this subpart?

Emission Limitations

63.9300 What emission limitation must I
meet?

63.9301 What are my options for meeting
the emission limits?

63.9302 What operating limits must I meet?

General Compliance Requirements

63.9305 What are my general requirements
for complying with this subpart?

63.9306 What are my continuous parameter
monitoring system (CPMS) installation,
operation, and maintenance
requirements?

63.9307 What are my continuous emissions
monitoring system installation,
operation, and maintenance
requirements?

Testing and Initial Compliance
Requirements

63.9310 By what date must I conduct the
initial compliance demonstrations?

63.9320 What procedures must [ use?

63.9321 What are the general requirements
for performance tests?

63.9322 How do I determine the emission
capture system efficiency?

63.9323 How do I determine the add-on
control device emission destruction or
removal efficiency?

63.9324 How do I establish the emission
capture system and add-on control
device operating limits during the
performance test?

63.9330 How do I demonstrate initial
compliance with the emission
limitation?

Continuous Compliance Requirements

63.9335 How do I monitor and collect data
to demonstrate continuous compliance?

63.9340 How do I demonstrate continuous
compliance with the emission
limitation?

Notifications, Reports, and Records

63.9345 What notifications must I submit
and when?

63.9350 What reports must I submit and
when?

63.9355 What records must I keep?

63.9360 In what form and how long must I
keep my records?

Other Requirements and Information

63.9365 What parts of the General
Provisions apply to me?

63.9370 Who implements and enforces this
subpart?

63.9375 What definitions apply to this
subpart?

Tables to Subpart PPPPP of Part 63

Table 1 to Subpart PPPPP of Part 63.
Emission Limitations

Table 2 to Subpart PPPPP of Part 63.
Operating Limits

Table 3 to Subpart PPPPP of Part 63.
Requirements for Initial
Compliance Demonstrations

Table 4 to Subpart PPPPP of Part 63.
Initial Compliance with Emission
Limitations

Table 5 to Subpart PPPPP of Part 63.
Continuous Compliance with
Emission Limitations

Table 6 to Subpart PPPPP of Part 63.
Requirements for Reports

Table 7 to Subpart PPPPP of Part 63.
Applicability of General Provisions
to Subpart PPPPP

Subpart PPPPP—National Emission
Standards for Hazardous Air Pollutants
for Engine Test Cells/Standards

What This Subpart Covers

§63.9280 What is the purpose of subpart
PPPPP?

This subpart PPPPP establishes
national emission standards for
hazardous air pollutants (NESHAP) for
engine test cells/stands located at major
sources of hazardous air pollutants
(HAP) emissions. This subpart also
establishes requirements to demonstrate
initial and continuous compliance with
the emission limitations contained in
this NESHAP.

§63.9285 Am | subject to this subpart?
You are subject to this subpart if you
own or operate an engine test cell/stand
that is located at a major source of HAP
emissions.
(a) An engine test cell/stand is any
apparatus used for testing uninstalled

stationary or uninstalled mobile
(motive) engines.

(b) An uninstalled engine is an engine
that is not installed in, or an integrated
part of, the final product.

(c) A major source of HAP emissions
is a plant site that emits or has the
potential to emit any single HAP at a
rate of 10 tons (9.07 megagrams) or more
per year or any combination of HAP at
a rate of 25 tons (22.68 megagrams) or
more per year.

§63.9290 What parts of my plant does this
subpart cover?

This subpart applies to each new,
reconstructed, or existing affected
source.

(a) Affected source. An affected
source is the collection of all equipment
and activities associated with engine
test cells/stands used for testing
uninstalled stationary or uninstalled
mobile (motive) engines located at a
major source of HAP emissions.

(1) Existing affected source. An
affected source is existing if you
commenced construction or
reconstruction of the affected source on
or before May 14, 2002. A change in
ownership of an existing affected source
does not make that affected source a
new or reconstructed affected source.

(2) New affected source. An affected
source is new if you commenced
construction of the affected source after
May 14, 2002.

(3) Reconstructed affected source. An
affected source is reconstructed if you
meet the definition of reconstruction in
§63.2 of subpart A of this part and
reconstruction is commenced after May
14, 2002. Changes made to an existing
affected source primarily for the
purpose of complying with revisions to
engine testing requirements under 40
CFR parts 80, 86, 89, 90, 91, or 92 are
not considered a modification or
reconstruction. In addition, passive
measurement and control
instrumentation and electronics are not
included as part of any affected source
reconstruction evaluation.

(b) Existing affected sources do not
have to meet the requirements of this
subpart and of subpart A of this part.

(c) Any portion of a new or
reconstructed affected source located at
a major source that is used exclusively
for testing internal combustion engines
with rated power of less than 25
horsepower (hp) (19 kilowatts(kW))
does not have to meet the requirements
of this subpart and of subpart A of this
part except for the initial notification
requirements of § 63.9345(b).

(d) Any portion of a new or
reconstructed affected source located at
a major source that meets any of the
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criteria specified in paragraphs (d)(1)
through (4) of this section does not have
to meet the requirements of this subpart
and of subpart A of this part.

(1) Any portion of the affected source
used exclusively for testing combustion
turbine engines.

(2) Any portion of the affected source
used exclusively for testing rocket
engines.

(3) Any portion of the affected source
used in research and teaching activities
at facilities that are not engaged in the
development of engines or engine test
services for commercial purposes.

(4) Any portion of the affected source
operated to test or evaluate fuels (such
as knock engines), transmissions, or
electronics.

§63.9295 When do | have to comply with
this subpart?

(a) Affected sources.

(1) If you start up your new or
reconstructed affected source before
May 27, 2003, you must comply with
the emission limitations in this subpart
no later than May 27, 2003.

(2) If you start up your new or
reconstructed affected source on or after
May 27, 2003, you must comply with
the emission limitations in this subpart
upon startup.

(b) Area sources that become major
sources. If your new or reconstructed
affected source is located at an area
source that increases its emissions or its
potential to emit such that it becomes a
major source of HAP, your new or
reconstructed affected source must be in
compliance with this subpart when the
area source becomes a major source.

(c) You must meet the notification
requirements in § 63.9345 and in 40
CFR part 63, subpart A.

Emission Limitations

§63.9300 What emission limitations must |
meet?

For each new or reconstructed
affected source that is used in whole or
in part for testing internal combustion
engines with rated power of 25 hp (19
kW) or more and that is located at a
major source, you must comply with the
emission limitations in Table 1 to this
subpart. (Tables are found at the end of
this subpart.)

§63.9301 What are my options for meeting
the emission limits?

You may use either a continuous
parameter monitoring system (CPMS) or
a continuous emission monitoring
system (CEMS) to demonstrate
compliance with the emission
limitations. Continuous monitoring
systems must meet the requirements in
§63.9306 (CPMS) and § 63.9307
(CEMS).

§63.9302 What operating limits must |
meet?

(a) For any new or reconstructed
affected source on which you use add-
on controls, you must meet the
operating limits specified in Table 2 to
this subpart. These operating limits
must be established during the
performance test according to the
requirements in § 63.9324. You must
meet the operating limits at all times
after you establish them.

(b) If you use an add-on control
device other than those listed in Table
2 to this subpart, or wish to monitor an
alternative parameter and comply with
a different operating limit, you must
apply to the Administrator for approval
of alternative monitoring under § 63.8(f).

General Compliane Requirements

§63.9305 What are my general
requirements for complying with this
subpart?

(a) You must be in compliance with
the emission limitation that applies to
you at all times, except during periods
of startup, shutdown, or malfunction
(SSM) of your control device or
associated monitoring equipment.

(b) If you must comply with the
emission limitation, you must operate
and maintain your engine test cell/
stand, air pollution control equipment,
and monitoring equipment in a manner
consistent with good air pollution
control practices for minimizing
emissions at all times.

(c) You must develop and implement
a written SSM plan (SSMP) for emission
control devices and associated
monitoring equipment according to the
provisions in § 63.6(e)(3). The plan will
apply only to emission control devices,
and not to engine test cells/stands.

§63.9306 What are my continuous
parameter monitoring system (CPMS)
installation, operation, and maintenance
requirements?

(a) General. You must install, operate,
and maintain each CPMS specified in
paragraphs (c) and (d) of this section
according to paragraphs (a)(1) through
(7) of this section. You must install,
operate, and maintain each CPMS
specified in paragraph (b) of this section
according to paragraphs (a)(3) through
(5) of this section.

(1) The CPMS must complete a
minimum of one cycle of operation for
each successive 15-minute period. You
must have a minimum of four equally
spaced successive cycles of CPMS
operation in 1 hour.

(2) You must determine the average of
all recorded readings for each
successive 3-hour period of the

emission capture system and add-on
control device operation.

(3) You must record the results of
each inspection, calibration, and
validation check of the CPMS.

(4) You must maintain the CPMS at
all times and have available necessary
parts for routine repairs of the
monitoring equipment.

(5) You must operate the CPMS and
collect emission capture system and
add-on control device parameter data at
all times that an engine test cell/stand
is operating, except during monitoring
malfunctions, associated repairs, and
required quality assurance or control
activities (including, if applicable,
calibration checks and required zero
and span adjustments).

(6) You must not use emission capture
system or add-on control device
parameter data recorded during
monitoring malfunctions, associated
repairs, out-of-control periods, or
required quality assurance or control
activities when calculating data
averages. You must use all the data
collected during all other periods in
calculating the data averages for
determining compliance with the
emission capture system and add-on
control device operating limits.

(7) A monitoring malfunction is any
sudden, infrequent, not reasonably
preventable failure of the CPMS to
provide valid data. Monitoring failures
that are caused in part by poor
maintenance or careless operation are
not malfunctions. Any period for which
the monitoring system is out-of-control
and data are not available for required
calculations is a deviation from the
monitoring requirements.

(b) Capture system bypass line. You
must meet the requirements of
paragraphs (b)(1) and (2) of this section
for each emission capture system that
contains bypass lines that could divert
emissions away from the add-on control
device to the atmosphere.

(1) You must monitor or secure the
valve or closure mechanism controlling
the bypass line in a nondiverting
position in such a way that the valve or
closure mechanism cannot be opened
without creating a record that the valve
was opened. The method used to
monitor or secure the valve or closure
mechanism must meet one of the
requirements specified in paragraphs
(b)(1)(i) through (iv) of this section.

(i) Flow control position indicator.
Install, calibrate, maintain, and operate
according to the manufacturer’s
specifications a flow control position
indicator that takes a reading at least
once every 15 minutes and provides a
record indicating whether the emissions
are directed to the add-on control device
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or diverted from the add-on control
device. The time of occurrence and flow
control position must be recorded, as
well as every time the flow direction is
changed. The flow control position
indicator must be installed at the
entrance to any bypass line that could
divert the emissions away from the add-
on control device to the atmosphere.

(ii) Car-seal or lock-and-key valve
closures. Secure any bypass line valve
in the closed position with a car-seal or
a lock-and-key type configuration. You
must visually inspect the seal or closure
mechanism at least once every month to
ensure that the valve is maintained in
the closed position, and the emissions
are not diverted away from the add-on
control device to the atmosphere.

(iii) Valve closure monitoring. Ensure
that any bypass line valve is in the
closed (nondiverting) position through
monitoring of valve position at least
once every 15 minutes. You must
inspect the monitoring system at least
once every month to verify that the
monitor will indicate valve position.

(iv) Automatic shutdown system. Use
an automatic shutdown system in which
the engine testing operation is stopped
when flow is diverted by the bypass line
away from the add-on control device to
the atmosphere when an engine test
cell/stand is operating. You must
inspect the automatic shutdown system
at least once every month to verify that
it will detect diversions of flow and shut
down the engine test cell/stand in
operation.

(2) If any bypass line is opened, you
must include a description of why the
bypass line was opened and the length
of time it remained open in the
semiannual compliance reports required
in §63.9350.

(c) Thermal oxidizers and catalytic
oxidizers. If you are using a thermal
oxidizer or catalytic oxidizer as an add-
on control device, you must comply
with the requirements in paragraphs
(c)(1) through (3) of this section.

(1) For a thermal oxidizer, install a gas
temperature monitor in the firebox of
the thermal oxidizer or in the duct
immediately downstream of the firebox
before any substantial heat exchange
occurs.

(2) For a catalytic oxidizer, you must
install a gas temperature monitor in the
gas stream immediately before the
catalyst bed, and if you established
operating limits according to
§63.9324(b)(1) and (2), also install a gas
temperature monitor in the gas stream
immediately after the catalyst bed.

(i) If you establish operating limits
according to § 63.9324(b)(1) and (2),
then you must install the gas
temperature monitors both upstream

and downstream of the catalyst bed. The
temperature monitors must be in the gas
stream immediately before and after the
catalyst bed to measure the temperature
difference across the bed.

(ii) If you establish operating limits
according to § 63.9324(b)(3) and (4),
then you must install a gas temperature
monitor upstream of the catalyst bed.
The temperature monitor must be in the
gas stream immediately before the
catalyst bed to measure the temperature.

(3) For all thermal oxidizers and
catalytic oxidizers, you must meet the
requirements in paragraphs (a) and
(c)(3)(i) through (vii) of this section for
each gas temperature monitoring device.

(i) Locate the temperature sensor in a
position that provides a representative
temperature.

(ii) Use a temperature sensor with a
measurement sensitivity of 4 degrees
Fahrenheit or 0.75 percent of the
temperature value, whichever is larger.

(iii) Shield the temperature sensor
system from electromagnetic
interference and chemical
contaminants.

(iv) If a gas temperature chart recorder
is used, it must have a measurement
sensitivity in the minor division of at
least 20 degrees Fahrenheit.

(v) Perform an electronic calibration
at least semiannually according to the
procedures in the manufacturer’s
owner’s manual. Following the
electronic calibration, you must conduct
a temperature sensor validation check in
which a second or redundant
temperature sensor placed near the
process temperature sensor must yield a
reading within 30 degrees Fahrenheit of
the process temperature sensor reading.

(vi) Conduct calibration and
validation checks anytime the sensor
exceeds the manufacturer’s specified
maximum operating temperature range
or install a new temperature sensor.

(vii) At least monthly, inspect
components for integrity and electrical
connections for continuity, oxidation,
and galvanic corrosion.

(d) Emission capture systems. The
capture system monitoring system must
comply with the applicable
requirements in paragraphs (d)(1) and
(2) of this section.

(1) For each flow measurement
device, you must meet the requirements
in paragraphs (a) and (d)(1)(i) through
(iv) of this section.

(i) Locate a flow sensor in a position
that provides a representative flow
measurement in the duct from each
capture device in the emission capture
system to the add-on control device.

(ii) Reduce swirling flow or abnormal
velocity distributions due to upstream
and downstream disturbances.

(iii) Conduct a flow sensor calibration
check at least semiannually.

(iv) At least monthly, inspect
components for integrity, electrical
connections for continuity, and
mechanical connections for leakage.

(2) For each pressure drop
measurement device, you must comply
with the requirements in paragraphs (a)
and (d)(2)(i) through (vi) of this section.

(i) Locate the pressure sensor(s) in or
as close to a position that provides a
representative measurement of the
pressure drop across each opening you
are monitoring.

(ii) Minimize or eliminate pulsating
pressure, vibration, and internal and
external corrosion.

(iii) Check pressure tap pluggage
daily.

(iv) Using an inclined manometer
with a measurement sensitivity of
0.0002 inch water, check gauge
calibration quarterly and transducer
calibration monthly.

(v) Conduct calibration checks any
time the sensor exceeds the
manufacturer’s specified maximum
operating pressure range or install a new
pressure Sensor.

(vi) At least monthly, inspect
components for integrity, electrical
connections for continuity, and
mechanical connections for leakage.

§63.9307 What are my continuous
emissions monitoring system installation,
operation, and maintenance requirements?

(a) You must install, operate, and
maintain each CEMS to monitor carbon
monoxide (CO) or total hydrocarbons
(THC) and oxygen (O5) at the outlet of
the exhaust system of the engine test
cell/stand or at the outlet of the
emission control device.

(b) To comply with the CO or THC
percent reduction emission limitation,
you may install, operate, and maintain
a CEMS to monitor CO or THC and O
at both the inlet and the outlet of the
emission control device.

(c) To comply with either emission
limitations, the CEMS must be installed
and operated according to the
requirements described in paragraphs
(c)(1) through (4) of this section.

(1) You must install, operate, and
maintain each CEMS according to the
applicable Performance Specification
(PS) of 40 CFR part 60, appendix B (PS—
3 or PS—4A).

(2) You must conduct a performance
evaluation of each CEMS according to
the requirements in 40 CFR 63.8 and
according to PS—3 of 40 CFR part 60,
appendix B, using Reference Method 3A
or 3B for the O, CEMS, and according
to PS—4A of 40 CFR part 60, appendix
B, using Reference Method 10 or 10B for
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the CO CEMS. If the fuel used in the
engines being tested is natural gas, you
may use ASTM D 6522-00, Standard
Test Method for Determination of
Nitrogen Oxides, Carbon Monoxide and
Oxygen Concentrations in Emissions
from Natural Gas Fired Reciprocating
Engines, Combustion Turbines, Boilers,
and Process Heaters Using Portable
Analyzers (incorporated by reference,
see §63.14). As an alternative to Method
3B, you may use ANSI/ASME PTC
19.10-1981, “Flue and Exhaust Gas
Analyses [Part 10, Instruments and
Apparatus],” (incorporated by reference,
see §63.14).

(3) As specified in § 63.8(c)(4)(ii),
each CEMS must complete a minimum
of one cycle of operation (sampling,
analyzing, and data recording) for each
successive 15-minute period. You must
have at least two data points, each
representing a different 15-minute
period within the same hour, to have a
valid hour of data.

(4) All CEMS data must be reduced as
specified in § 63.8(g)(2) and recorded as
CO concentration in parts per million by
volume, dry basis (ppmvd), corrected to
15 percent O content.

(d) If you have CEMS that are subject
to paragraph (a) or (b) of this section,
you must properly maintain and operate
the monitors continuously according to
the requirements described in
paragraphs (d)(1) and (2) of this section.

(1) Proper Maintenance. You must
maintain the monitoring equipment at
all times that the engine test cell/stand
is operating, including but not limited
to, maintaining necessary parts for
routine repairs of the monitoring
equipment.

(2) Continued Operation. You must
operate your CEMS according to
paragraphs (d)(2)(i) and (ii) of this
section.

(i) You must conduct all monitoring
in continuous operation at all times that
the engine test cell/stand is operating,
except for, as applicable, monitoring
malfunctions, associated repairs, and
required quality assurance or control
activities (including, as applicable,
calibration drift checks and required
zero and high-level adjustments).
Quality assurance or control activities
must be performed according to
procedure 1 of 40 CFR part 60, appendix
F.

(ii) Data recorded during monitoring
malfunctions, associated repairs, out-of-
control periods, and required quality
assurance or control activities must not
be used for purposes of calculating data
averages. You must use all of the data
collected from all other periods in
assessing compliance. A monitoring
malfunction is any sudden, infrequent,

not reasonably preventable failure of the
monitoring equipment to provide valid
data. Monitoring failures that are caused
in part by poor maintenance or careless
operation are not malfunctions. Any
period for which the monitoring system
is out-of-control and data are not
available for required calculations
constitutes a deviation from the
monitoring requirements.

Testing and Initial Compliance
Requirements

§63.9310 By what date must | conduct the
initial compliance demonstrations?

You must conduct the initial
compliance demonstrations that apply
to you in Table 3 to this subpart within
180 calendar days after the compliance
date that is specified for your new or
reconstructed affected source in
§63.9295 and according to the
provisions in § 63.7(a)(2).

§63.9320 What procedures must | use?

(a) You must conduct each initial
compliance demonstration that applies
to you in Table 3 to this subpart.

(b) You must conduct an initial
performance evaluation of each capture
and control system according to
§§63.9321, 63.9322, 63.9323 and
63.9324, and each CEMS according to
the requirements in 40 CFR 63.8 and
according to the applicable Performance
Specification of 40 CFR part 60,
appendix B (PS-3 or PS—4A).

(c) The initial demonstration of
compliance with the carbon monoxide
(CO) or total hydrocarbon (THC)
concentration limitation consists of the
first 4-hour rolling average CO or THC
concentration recorded after completion
of the CEMS performance evaluation.
You must correct the CO or THC
concentration at the outlet of the engine
test cell/stand or the emission control
device to a dry basis and to 15 percent
O2 content according to Equation 1 of
this section:

g 59

0
C.=C Eqg. 1
c unc 20.9—(y002d)5 (q )

Where:

Cc = concentration of CO or THC,
corrected to 15 percent oxygen,
ppmvd

Cunc = total uncorrected concentration of
CO or THC, ppmvd

% O24 = concentration of oxygen
measured in gas stream, dry basis,
percent by volume.

(d) The initial demonstration of
compliance with the CO or THC percent
reduction emission limitation consists
of the first 4-hour rolling average
percent reduction in CO or THC

recorded after completion of the
performance evaluation of the capture/
control system and/or CEMS. You must
complete the actions described in
paragraphs (d)(1) through (2) of this
section.

(1) Correct the CO or THC
concentrations at the inlet and outlet of
the emission control device to a dry
basis and to 15 percent O, content using
Equation 1 of this section.

(2) Calculate the percent reduction in
CO or THC using Equation 2 of this
section:

R=S1"% »100
C

(Ea. 2)

Where:

R = percent reduction in CO or THC

Ci = corrected CO or THC concentration
at inlet of the emission control
device

Co = corrected CO or THC concentration
at the outlet of the emission control
device.

§63.9321 What are the general
requirements for performance tests?

(a) You must conduct each
performance test required by §63.9310
according to the requirements in
§63.7(e)(1) and under the conditions in
this section unless you obtain a waiver
of the performance test according to the
provisions in § 63.7(h).

(1) Representative engine testing
conditions. You must conduct the
performance test under representative
operating conditions for the test cell/
stand. Operations during periods of
SSM, and during periods of
nonoperation do not constitute
representative conditions. You must
record the process information that is
necessary to document operating
conditions during the test and explain
why the conditions represent normal
operation.

(2) Representative emission capture
system and add-on control device
operating conditions. You must conduct
the performance test when the emission
capture system and add-on control
device are operating at a representative
flow rate, and the add-on control device
is operating at a representative inlet
concentration. You must record
information that is necessary to
document emission capture system and
add-on control device operating
conditions during the test and explain
why the conditions represent normal
operation.

(b) You must conduct each
performance test of an emission capture
system according to the requirements in
§63.9322. You must conduct each
performance test of an add-on control
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device according to the requirements in
§63.9323.

§63.9322 How do | determine the emission
capture system efficiency?

You must use the procedures and test
methods in this section to determine
capture efficiency as part of the
performance test required by § 63.9310.

(a) Assuming 100 percent capture
efficiency. You may assume the capture
system efficiency is 100 percent if both
conditions in paragraphs (a)(1) and (2)
of this section are met:

(1) The capture system meets the
criteria in Method 204 of appendix M to
40 CFR part 51 for a potential to emit
(PTE) and directs all the exhaust gases
from the enclosure to an add-on control
device.

(2) All engine test operations creating
exhaust gases for which the test is
applicable are conducted within the
capture system.

(b) Measuring capture efficiency. If
the capture system does not meet the
criteria in paragraphs (a)(1) and (2) of
this section, then you must use one of
the two protocols described in
paragraphs (c) and (d) of this section to
measure capture efficiency. The capture
efficiency measurements use total
volatile hydrocarbon (TVH) capture
efficiency as a surrogate for organic HAP
capture efficiency. For the protocol in
paragraph (c) of this section, the capture
efficiency measurement must consist of
three test runs. Each test run must be at
least 3 hours in duration or the length
of a production run, whichever is
longer, up to 8 hours. For the purposes

(TV H captured +TVH uncaptured )

Where:

CE = capture efficiency of the emission
capture system vented to the add-on
control device, percent

TVH captured = total mass of TVH
captured by the emission capture
system as measured at the inlet to
the add-on control device during
the emission capture efficiency test
run, kg, determined according to
paragraph (c)(2) of this section

TVH uncaptured = total mass of TVH that
is not captured by the emission
capture system and that exits from
the temporary total enclosure or
building enclosure during the
capture efficiency test run, kg,
determined according to paragraph
(c)(3) of this section.

(5) Determine the capture efficiency
the emission capture system as the

of this test, a production run means the
time required for a single engine test to
go from the beginning to the end.

(c) Gas-to-gas protocol using a
temporary total enclosure or a building
enclosure. The gas-to-gas protocol
compares the mass of TVH emissions
captured by the emission capture
system to the mass of TVH emissions
not captured. Use a temporary total
enclosure or a building enclosure and
the procedures in paragraphs (c)(1)
through (5) of this section to measure
emission capture system efficiency
using the gas-to-gas protocol.

(1) Either use a building enclosure or
construct an enclosure around the
engine test cell/stand and all areas
where emissions from the engine testing
subsequently occur. The enclosure must
meet the applicable definition of a
temporary total enclosure or building
enclosure in Method 204 of appendix M
to 40 CFR part 51.

(2) Use Method 204B or 204C of
appendix M to 40 CFR part 51 to
measure the total mass, kg, of TVH
emissions captured by the emission
capture system during each capture
efficiency test run as measured at the
inlet to the add-on control device. To
make the measurement, substitute TVH
for each occurrence of the term VOC in
the methods.

(i) The sampling points for the
Method 204B or 204C of appendix M to
40 CFR part 51 measurement must be
upstream from the add-on control
device and must represent total
emissions routed from the capture

TVH captured

x100

average of the capture efficiencies
measured in the three test runs.

(d) Alternative capture efficiency
protocol. As an alternative to the
procedure specified in paragraph (c) of
this section, you may determine capture
efficiency using any other capture
efficiency protocol and test methods
that satisfy the criteria of either the data
quality objective or lower control limit
approach as described in appendix A to
subpart KK of this part.

§63.9323 How do | determine the add-on
control device emission destruction or
removal efficiency?

You must use the procedures and test
methods in this section to determine the
add-on control device emission
destruction or removal efficiency as part
of the performance test required by

system and entering the add-on control
device.

(ii) If multiple emission streams from
the capture system enter the add-on
control device without a single common
duct, then the emissions entering the
add-on control device must be
simultaneously measured in each duct,
and the total emissions entering the
add-on control device must be
determined.

(3) Use Method 204D or 204E of
appendix M to 40 CFR part 51 to
measure the total mass, kg, of TVH
emissions that are not captured by the
emission capture system; they are
measured as they exit the temporary
total enclosure or building enclosure
during each capture efficiency test run.
To make the measurement, substitute
TVH for each occurrence of the term
VOC in the methods.

(i) Use Method 204D of appendix M
to 40 CFR part 51 if the enclosure is a
temporary total enclosure.

(ii) Use Method 204E of appendix M
to 40 CFR part 51 if the enclosure is a
building enclosure. During the capture
efficiency measurement, all organic
compound emitting operations inside
the building enclosure, other than the
engine test cell/stand operation for
which capture efficiency is being
determined, must be shut down, but all
fans and blowers must be operating
normally.

(4) For each capture efficiency test
run, determine the percent capture
efficiency of the emission capture
system using Equation 1 of this section:

(Eq. 1)

§63.9310. You must conduct three test
runs as specified in § 63.7(e)(3), and
each test run must last at least 1 hour.

(a) For all types of add-on control
devices, use the test methods specified
in paragraphs (a)(1) through (5) of this
section.

(1) Use Method 1 or 1A of appendix
A to 40 CFR part 60, as appropriate, to
select sampling sites and velocity
traverse points.

(2) Use Method 2, 2A, 2C, 2D, 2F, or
2G of appendix A to 40 CFR part 60, as
appropriate, to measure gas volumetric
flow rate.

(3) Use Method 3, 3A, or 3B of
appendix A to 40 CFR part 60, as
appropriate, for gas analysis to
determine dry molecular weight. The
ANSI/ASME PTC 19.10-1981 Part 10 is
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an acceptable alternative to Method 3B
(incorporated by reference, see § 63.14).

(4) Use Method 4 of appendix A to 40
CFR part 60, to determine stack gas
moisture.

(5) Methods for determining gas
volumetric flow rate, dry molecular
weight, and stack gas moisture must be
performed, as applicable, during each
test run.

(b) Measure total gaseous organic
mass emissions as carbon at the inlet
and outlet of the add-on control device
simultaneously, using either Method 25
or 25A of appendix A to 40 CFR part 60,

Where:

Mt = total gaseous organic emissions
mass flow rate, kg/hour (kg/h)

Cc = concentration of organic
compounds as carbon in the vent
gas, as determined by Method 25 or
Method 25A, parts per million by
volume (ppmv), dry basis

Qs = volumetric flow rate of gases
entering or exiting the add-on
control device, as determined by
Method 2, 2A, 2C, 2D, 2F, or 2G,
dry standard cubic meters/hour
(dscm/h)

0.0416 = conversion factor for molar
volume, kg-moles per cubic meter
(mol/m3) (@ 293 Kelvin [K] and 760
millimeters of mercury [mmHg]).

(d) For each test run, determine the
add-on control device organic emissions
destruction or removal efficiency, using

Equation 2 of this section:

Mfi_MfO

fi

DRE =100 x (Eq. 2)

Where:

DRE = organic emissions destruction or
removal efficiency of the add-on
control device, percent

Msi = total gaseous organic emissions
mass flow rate at the inlet(s) to the
add-on control device, using
Equation 1 of this section, kg/h

M, = total gaseous organic emissions
mass flow rate at the outlet(s) of the
add-on control device, using
Equation 1 of this section, kg/h.

(e) Determine the emission
destruction or removal efficiency of the
add-on control device as the average of
the efficiencies determined in the three
test runs and calculated in Equation 2
of this section.

M = QuiC,(12)(0.0416)(10°)

as specified in paragraphs (b)(1) through
(3) of this section. You must use the
same method for both the inlet and
outlet measurements.

(1) Use Method 25 of appendix A to
40 CFR part 60 if the add-on control
device is an oxidizer, and you expect
the total gaseous organic concentration
as carbon to be more than 50 parts per
million at the control device outlet.

(2) Use Method 25A of appendix A to
40 CFR part 60 if the add-on control
device is an oxidizer, and you expect
the total gaseous organic concentration

8§63.9324 How do | establish the emission
capture system and add-on control device
operating limits during the performance
test?

During the performance test required
by §63.9310, you must establish the
operating limits required by § 63.9302
according to this section, unless you
have received approval for alternative
monitoring and operating limits under
§63.8(f) as specified in §63.9302.

(a) Thermal oxidizers. If your add-on
control device is a thermal oxidizer,
establish the operating limits according
to paragraphs (a)(1) and (2) of this
section.

(1) During the performance test, you
must monitor and record the
combustion temperature at least once
every 15 minutes during each of the
three test runs. You must monitor the
temperature in the firebox of the
thermal oxidizer or immediately
downstream of the firebox before any
substantial heat exchange occurs.

(2) Use the data collected during the
performance test to calculate and record
the average combustion temperature
maintained during the performance test.
This average combustion temperature is
the minimum operating limit for your
thermal oxidizer.

(b) Catalytic oxidizers. If your add-on
control device is a catalytic oxidizer,
establish the operating limits according
to either paragraphs (b)(1) and (2) or
paragraphs (b)(3) and (4) of this section.

(1) During the performance test, you
must monitor and record the
temperature just before the catalyst bed
and the temperature difference across
the catalyst bed at least once every 15
minutes during each of the three test
runs.

(2) Use the data collected during the
performance test to calculate and record
the average temperature just before the
catalyst bed and the average
temperature difference across the

(BEg. 1)

as carbon to be 50 ppm or less at the
control device outlet.

(c) For each test run, determine the
total gaseous organic emissions mass
flow rates for the inlet and the outlet of
the add-on control device, using
Equation 1 of this section. If there is
more than one inlet or outlet to the add-
on control device, you must calculate
the total gaseous organic mass flow rate
using Equation 1 of this section for each
inlet and each outlet and then total all
of the inlet emissions and total all of the
outlet emissions.

catalyst bed maintained during the
performance test. These are the
minimum operating limits for your
catalytic oxidizer.

(3) As an alternative to monitoring the
temperature difference across the
catalyst bed, you may monitor the
temperature at the inlet to the catalyst
bed and implement a site-specific
inspection and maintenance plan for
your catalytic oxidizer as specified in
paragraph (b)(4) of this section. During
the performance test, you must monitor
and record the temperature just before
the catalyst bed at least once every 15
minutes during each of the three test
runs. Use the data collected during the
performance test to calculate and record
the average temperature just before the
catalyst bed during the performance
test. This is the minimum operating
limit for your catalytic oxidizer.

(4) You must develop and implement
an inspection and maintenance plan for
your catalytic oxidizer(s) for which you
elect to monitor according to paragraph
(b)(3) of this section. The plan must
address, at a minimum, the elements
specified in paragraphs (b)(4)(i) through
(iii) of this section.

(i) Annual sampling and analysis of
the catalyst activity (i.e., conversion
efficiency) following the manufacturer’s
or catalyst supplier’s recommended
procedures.

(ii) Monthly inspection of the oxidizer
system, including the burner assembly
and fuel supply lines for problems and,
as necessary, adjust the equipment to
assure proper air-to-fuel mixtures.

(iii) Annual internal and monthly
external visual inspection of the catalyst
bed to check for channeling, abrasion,
and settling. If problems are found, you
must take corrective action consistent
with the manufacturer’s
recommendation and conduct a new
performance test to determine
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destruction efficiency according to
§63.9323.

(c) Emission capture system. For each
capture device that is not part of a PTE
that meets the criteria of §63.9322(a),
establish an operating limit for either
the gas volumetric flow rate or duct
static pressure, as specified in
paragraphs (c)(1) and (2) of this section.
The operating limit for a PTE is
specified in Table 3 to this subpart.

(1) During the capture efficiency
determination required by § 63.9310,
you must monitor and record either the
gas volumetric flow rate or the duct
static pressure for each separate capture
device in your emission capture system
at least once every 15 minutes during
each of the three test runs at a point in
the duct between the capture device and
the add-on control device inlet.

(2) Calculate and record the average
gas volumetric flow rate or duct static
pressure for the three test runs for each
capture device. This average gas
volumetric flow rate or duct static
pressure is the minimum operating limit
for that specific capture device.

§63.9330 How do | demonstrate initial
compliance with the emission limitation?

(a) You must demonstrate initial
compliance with the emission limitation
that applies to you according to Table 3
to this subpart.

(b) You must submit the Notification
of Compliance Status containing results
of the initial compliance demonstration
according to the requirements in
§63.9345(c).

Continuous Compliance Requirements

§63.9335 How do I monitor and collect
data to demonstrate continuous
compliance?

(a) Except for monitor malfunctions,
associated repairs, and required quality
assurance or quality control activities
(including, as applicable, calibration
drift checks and required zero and high-
level adjustments of the monitoring
system), you must conduct all
monitoring in continuous operation at
all times the engine test cell/stand is
operating.

(b) Do not use data recorded during
monitor malfunctions, associated
repairs, and required quality assurance
or quality control activities for meeting
the requirements of this subpart,
including data averages and
calculations. You must use all the data
collected during all other periods in
assessing the performance of the
emission control device or in assessing
emissions from the new or
reconstructed affected source.

§63.9340 How do | demonstrate
continuous compliance with the emission
limitations?

(a) You must demonstrate continuous
compliance with the emission limitation
in Table 1 to this subpart that applies to
you according to methods specified in
Table 5 to this subpart.

(b) You must report each instance in
paragraphs (b)(1) and (2) of this section.
These instances are deviations from the
emission limitation in this subpart and
must be reported according to the
requirements in § 63.9350.

(1) You must report each instance in
which you did not meet the emission
limitation that applies to you.

(2) You must report each instance in
which you did not meet the
requirements in Table 7 to this subpart
that apply to you.

(c) Startups, shutdowns, and
malfunctions. During periods of SSM of
control device and associated
monitoring equipment, you must
operate in accordance with your SSMP.

(1) Consistent with §§63.6(e) and
63.7(e)(1), deviations that occur during
a period of SSM of control devices and
associated monitoring equipment are
not violations if you demonstrate to the
Administrator’s satisfaction that you
were operating in accordance with the
SSMP.

(2) The Administrator will determine
whether deviations that occur during a
period of SSM of control devices and
associated monitoring equipment are
violations, according to the provisions
in §63.6(e).

Notifications, Reports, and Records

§63.9345 What notifications must | submit
and when?

(a) You must submit all of the
notifications in §§63.8(e), 63.8(f)(4) and
(6), and 63.9(b), (g)(1), (g)(2) and (h) that
apply to you by the dates specified.

(b) If you own or operate a new or
reconstructed test cell/stand used for
testing internal combustion engines, you
are required to submit an Initial
Notification as specified in paragraphs
(b)(1) through (3) of this section.

(1) As specified in § 63.9(b)(2), if you
start up your new or reconstructed
affected source before the effective date
of this subpart, you must submit an
Initial Notification not later than 120
calendar days after May 27, 2003.

(2) As specified in §63.9(b), if you
start up your new or reconstructed
affected source on or after the effective
date of this subpart, you must submit an
Initial Notification not later than 120
calendar days after you become subject
to this subpart.

(3) If you are required to submit an
Initial Notification but are otherwise not

affected by the requirements of this
subpart, in accordance with
§63.9290(c), your notification should
include the information in § 63.9(b)(2)(i)
through (v) and a statement that your
new or reconstructed engine test cell/
stand has no additional requirements
and explain the basis of the exclusion
(for example, that the test cell/stand is
used exclusively for testing internal
combustion engines with rated power of
less than 25 hp (19 kW)).

(c) If you are required to comply with
the emission limitations in Table 1 to
this subpart, you must submit a
Notification of Compliance Status
according to § 63.9(h)(2)(ii). For each
initial compliance demonstration with
the emission limitation, you must
submit the Notification of Compliance
Status before the close of business on
the 30th calendar day following the
completion of the initial compliance
demonstration.

(d) You must submit a notification of
initial performance evaluation of your
CEMS or performance testing of your
control device at least 60 calendar days
before the performance testing/
evaluation is scheduled to begin as
required in § 63.8(e)(2).

§63.9350 What reports must | submit and
when?

(a) If you own or operate a new or
reconstructed affected source that must
meet the emission limitation, you must
submit a semiannual compliance report
according to Table 6 to this subpart by
the applicable dates specified in
paragraphs (a)(1) through (6) of this
section, unless the Administrator has
approved a different schedule.

(1) The first semiannual compliance
report must cover the period beginning
on the compliance date specified in
§63.9295 and ending on June 30 or
December 31, whichever date is the first
date following the end of the first
calendar half after the compliance date
specified in § 63.9295.

(2) The first semiannual compliance
report must be postmarked or delivered
no later than July 31 or January 31,
whichever date follows the end of the
first calendar half after the compliance
date that is specified in § 63.9295.

(3) Each subsequent semiannual
compliance report must cover the
semiannual reporting period from
January 1 through June 30 or the
semiannual reporting period from July 1
through December 31.

(4) Each subsequent semiannual
compliance report must be postmarked
or delivered no later than July 31 or
January 31, whichever date is the first
date following the end of the
semiannual reporting period.
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(5) For each new or reconstructed
engine test cell/stand that is subject to
permitting regulations pursuant to 40
CFR part 70 or 71, and if the permitting
authority has established the date for
submitting semiannual reports pursuant
to 40 CFR 70.6(a)(3)(iii)(A) or 40 CFR
71.6(a)(3)(iii)(A), you may submit the
first and subsequent compliance reports
according to the dates the permitting
authority has established instead of
according to the dates in paragraphs
(a)(1) through (4) of this section.

(6) If you had an SSM of a control
device or associated monitoring
equipment during the reporting period
and you took actions consistent with
your SSMP, the compliance report must
include the information in paragraphs
§63.10(d)(5)().

(b) If there is no deviation from the
applicable emission limitation and the
CEMS or CPMS was not out-of-control,
according to § 63.8(c)(7), the semiannual
compliance report must contain the
information described in paragraphs
(b)(1) through (4) of this section.

(1) Company name and address.

(2) Statement by a responsible official,
with that official’s name, title, and
signature, certifying the truth, accuracy,
and completeness of the content of the
report.

(3) Date of report and beginning and
ending dates of the reporting period.

(4) A statement that no deviation from
the emission limit occurred during the
reporting period and that no CEMS or
CPMS was out-of-control, according to
§63.8(c)(7).

(c) For each deviation from an
emission limit, the semiannual
compliance report must include the
information in paragraphs (b)(1) through
(3) of this section and the information
included in paragraphs (c)(1) through
(4) of this section.

(1) The date and time that each
deviation started and stopped.

(2) The total operating time of each
new or reconstructed engine test cell/
stand during the reporting period.

(3) A summary of the total duration of
the deviation during the reporting
period (recorded in 4-hour periods), and
the total duration as a percent of the
total operating time during that
reporting period.

(4) A breakdown of the total duration
of the deviations during the reporting
period into those that are due to control
equipment problems, process problems,
other known causes, and other
unknown causes.

(d) For each CEMS or CPMS
deviation, the semiannual compliance
report must include the information in
paragraphs (b)(1) through (3) of this
section and the information included in

paragraphs (d)(1) through (10) of this
section.

(1) The date and time that each CEMS
or CPMS was inoperative except for zero
(low-level) and high-level checks.

(2) The date and time that each CEMS
or CPMS was out-of-control including
the information in §63.8(c)(8).

(3) A summary of the total duration of
CEMS or CPMS downtime during the
reporting period (reported in 4-hour
periods), and the total duration of CEMS
or CPMS downtime as a percent of the
total engine test cell/stand operating
time during that reporting period.

(4) A breakdown of the total duration
of CEMS or CPMS downtime during the
reporting period into periods that are
due to monitoring equipment
malfunctions, nonmonitoring
equipment malfunctions, quality
assurance/quality control calibrations,
other known causes and other unknown
causes.

(5) The monitoring equipment
manufacturer(s) and model number(s) of
each monitor.

(6) The date of the latest CEMS or
CPMS certification or audit.

(7) The date and time period of each
deviation from an operating limit in
Table 2 to this subpart; date and time
period of any bypass of the add-on
control device; and whether each
deviation occurred during a period of
SSM or during another period.

(8) A summary of the total duration of
each deviation from an operating limit
in Table 2 to this subpart, each bypass
of the add-on control device during the
semiannual reporting period, and the
total duration as a percent of the total
source operating time during that
semiannual reporting period.

(9) A breakdown of the total duration
of the deviations from the operating
limits in Table 2 to this subpart and
bypasses of the add-on control device
during the semiannual reporting period
by identifying deviations due to startup,
shutdown, control equipment problems,
process problems, other known causes,
and other unknown causes.

(10) A description of any changes in
CEMS, CPMS, or controls since the last
reporting period.

(e) If you had an SSM of a control
device or associated monitoring
equipment during the semiannual
reporting period that was not consistent
with your SSMP, you must submit an
immediate SSM report according to the
requirements in §63.10(d)(5)(ii).

§63.9355 What records must | keep?

(a) You must keep the records as
described in paragraphs (a)(1) through
(5) of this section.

(1) A copy of each notification and
report that you submitted to comply

with this subpart, including all
documentation supporting any Initial
Notification or Notification of
Compliance Status that you submitted,
according to the requirements in
§63.10(b)(2)(xiv).

(2) Records of performance
evaluations as required in
§63.10(b)(2)(viii).

(3) Records of the occurrence and
duration of each malfunction of the air
pollution control equipment, if
applicable, as required in
§63.10(b)(2)(ii).

(4) Records of all maintenance on the
air pollution control equipment, if
applicable, as required in § 63.10(b)(iii).

(5) The calculation of the mass of
organic HAP emission reduction by
emission capture systems and add-on
control devices.

(b) For each CPMS, you must keep the
records as described in paragraphs (b)(1)
through (7) of this section.

(1) For each deviation, a record of
whether the deviation occurred during a
period of SSM of the control device and
associated monitoring equipment.

(2) The records in § 63.6(e)(3)(iii)
through (v) related to SSM.

(3) The records required to show
continuous compliance with each
operating limit specified in Table 2 to
this subpart that applies to you.

(4) For each capture system that is a
PTE, the data and documentation you
used to support a determination that the
capture system meets the criteria in
Method 204 of appendix M to 40 CFR
part 51 for a PTE and has a capture
efficiency of 100 percent, as specified in
§63.9322(a).

(5) For each capture system that is not
a PTE, the data and documentation you
used to determine capture efficiency
according to the requirements specified
in §§63.9321 and 63.9322(b) through
(e), including the records specified in
paragraphs (b)(5)(i) and (ii) of this
section that apply to you.

(i) Records for a gas-to-gas protocol
using a temporary total enclosure or a
building enclosure. Records of the mass
of TVH emissions captured by the
emission capture system as measured by
Method 204B or C of appendix M to 40
CFR part 51 at the inlet to the add-on
control device, including a copy of the
test report. Records of the mass of TVH
emissions not captured by the capture
system that exited the temporary total
enclosure or building enclosure during
each capture efficiency test run as
measured by Method 204D or E of
appendix M to 40 CFR part 51,
including a copy of the test report.
Records documenting that the enclosure
used for the capture efficiency test met
the criteria in Method 204 of appendix



Federal Register/Vol. 68, No. 101/ Tuesday, May 27, 2003 /Rules and Regulations

28793

M to 40 CFR part 51 for either a
temporary total enclosure or a building
enclosure.

(ii) Records for an alternative
protocol. Records needed to document a
capture efficiency determination using
an alternative method or protocol as
specified in § 63.9322(e), if applicable.

(6) The records specified in
paragraphs (b)(6)(i) and (ii) of this
section for each add-on control device
organic HAP destruction or removal
efficiency determination as specified in
§63.9323.

(i) Records of each add-on control
device performance test conducted
according to §§63.9321, 63.9322, and
63.9323.

(i) Records of the engine testing
conditions during the add-on control
device performance test showing that
the performance test was conducted
under representative operating
conditions.

(7) Records of the data and
calculations you used to establish the
emission capture and add-on control
device operating limits as specified in
§63.9324 and to document compliance
with the operating limits as specified in
Table 2 to this subpart.

(c) For each CEMS, you must keep the
records as described in paragraphs (c)(1)
through (4) of this section.

(1) Records described in
§63.10(b)(2)(vi) through (xi).

(2) Previous (i.e., superceded)
versions of the performance evaluation
plan as required in § 63.8(d)(3).

(3) Request for alternatives to the
relative accuracy test for CEMS as
required in § 63.8(f)(6)(i), if applicable.

(4) The records in §63.6(e)(3)(iii)
through (v) related to SSM of the control
device and associated monitoring
equipment.

(d) You must keep the records
required in Table 5 to this subpart to
show continuous compliance with each
emission limitation that applies to you.

§63.9360 In what form and how long must
| keep my records?

(a) You must maintain all applicable
records in such a manner that they can
be readily accessed and are suitable for
inspection according to § 63.10(b)(1).

(b) As specified in § 63.10(b)(1), you
must keep each records for 5 years
following the date of each occurrence,
measurement, maintenance, corrective
action, report, or record.

(c) You must retain your records of
the most recent 2 years on site, or your
records must be accessible on site. Your
records of the remaining 3 years may be
retained off site.

Other Requirements and Information

§63.9365 What parts of the General
Provisions apply to me?

Table 7 to this subpart shows which
parts of the General Provisions in
§§63.1 through 63.15 apply to you.

§63.9370 Who implements and enforces
this subpart?

(a) This subpart can be implemented
and enforced by us, the U.S. EPA, or a
delegated authority such as your State,
local, or tribal agency. If the U.S. EPA
Administrator has delegated authority to
your State, local, or tribal agency, then
that agency, in addition to the U.S. EPA,
has the authority to implement and
enforce this subpart. You should contact
your U.S. EPA Regional Office to find
out if implementation and enforcement
of this subpart is delegated to your
State, local, or tribal agency.

(b) In delegating implementation and
enforcement authority of this subpart to
a State, local, or tribal agency under
section 40 CFR part 63, subpart E, the
authorities contained in paragraph (c) of
this section are retained by the
Administrator of U.S. EPA and are not
transferred to the State, local, or tribal
agency.

(c) The authorities that cannot be
delegated to State, local, or tribal
agencies are described in paragraphs
(c)(1) through (4) of this section.

(1) Approval of alternatives to the
emission limitations in § 63.9300 under
§63.6(g).

(2) Approval of major changes to test
methods under § 63.7(e)(2)(ii) and (f)
and as defined in §63.90.

(3) Approval of major changes to
monitoring under § 63.8(f) and as
defined in §63.90.

(4) Approval of major changes to
recordkeeping and reporting under
§63.10(f) and as defined in § 63.90.

§63.9375 What definitions apply to this
subpart?

Terms used in this subpart are
defined in the CAA; in 40 CFR 63.2, and
in this section:

CAA means the Clean Air Act (42
U.S.C. 7401 et seq., as amended by
Public Law 101-549, 104 Statute 2399).

Area source means any stationary
source of HAP that is not a major source
as defined in this part.

Combustion turbine engine means a
device in which air is compressed in a
compressor, enters a combustion
chamber, and is compressed further by
the combustion of fuel injected into the
combustion chamber. The hot
compressed combustion gases then
expand over a series of curved vanes or
blades arranged on a central spindle that
rotates.

Deviation means any instance in
which an affected source subject to this
subpart, or an owner or operator of such
a source:

(1) Fails to meet any requirement or
obligation established by this subpart,
including but not limited to any
emission limitations;

(2) Fails to meet any term or condition
that is adopted to implement an
applicable requirement in this subpart
and that is included in the operating
permit for any affected source required
to obtain such a permit; or

(3) Fails to meet any emission
limitation in this subpart during
malfunction, regardless or whether or
not such failure is permitted by this
subpart.

Engine means any internal
combustion engine, any combustion
turbine engine, or any rocket engine.

Engine Test Cell/Stand means any
apparatus used for testing uninstalled
stationary or uninstalled mobile
(motive) engines.

Hazardous Air Pollutant (HAP) means
any air pollutant listed in or pursuant to
section 112(b) of the CAA.

Internal combustion engine means a
device in which air enters a combustion
chamber, is mixed with fuel,
compressed in the chamber, and
combusted. Fuel may enter the
combustion chamber with the air or be
injected into the combustion chamber.
Expansion of the hot combustion gases
in the chamber rotates a shaft, either
through a reciprocating or rotary action.
For purposes of this subpart, this
definition does not include combustion
turbine engines.

Major source, as used in this subpart,
shall have the same meaning as in
§63.2.

Malfunction means any sudden,
infrequent, and not reasonably
preventable failure of air pollution
control equipment, process equipment,
or a process to operate in a normal or
usual manner. Failures that are caused
in part by poor maintenance or careless
operation are not malfunctions.

Rated power means the maximum
power output of an engine in use.

Potential to emit means the maximum
capacity of a stationary source to emit
a pollutant under its physical and
operational design. Any physical or
operational limitation on the capacity of
the stationary source to emit a pollutant,
including air pollution control
equipment and restrictions on hours of
operation or on the type or amount of
material combusted, stored, or
processed, shall be treated as part of its
design if the limitation or the effect it
would have on emissions is federally
enforceable.
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Responsible official means
responsible official as defined by 40
CFR 70.2.

Rocket engine means a device
consisting of a combustion chamber in

which materials referred to as
propellants, which provide both the fuel
and the oxygen for combustion, are
burned. Combustion gases escape
through a nozzle, providing thrust.

Uninstalled engine means an engine
not installed in, or an integrated part of,
the final product.

Tables to Subpart PPPPP of Part 63

TABLE 1 TO SUBPART PPPPP OF PART 63.—EMISSION LIMITATIONS
You must comply with the emission limits that apply to your affected source in the following table as required by § 63.9300:

For each new or reconstructed affected source located at a major
source facility that is used in whole or in part for testing . . .

You must meet one of the following emission limitations:

1. internal combustion engines with rated power of 25 hp (19 kW) or

more.

a. limit the concentration of CO or THC to 20 ppmvd or less (corrected
to 15 percent O» content); or

b. achieve a reduction in CO or THC of 96 percent or more between
the inlet and outlet concentrations (corrected to 15 percent O, con-
tent) of the emission control device.

TABLE 2 TO SUBPART PPPPP OF PART 63.—OPERATING LIMITS
If you are required to comply with operating limits in §63.9302, you must comply with the applicable operating limits in the following table:

For the following device . . .

You must meet the following operating limit

and you must demonstrate continuous compli-
ance with the operating limit by . . .

1. Thermal oXidiZer ......c.ccocveeviieee e

a. The average combustion temperature in
any 3-hour period must not fall below the
the combustion temperature limit estab-
lished according to § 63.9324(a).

i. Collecting the combustion temperature data
according to §63.9306(c);

Reducing the data to 3-hour block aver-
ages; and

Maintaining the 3-hour average combustion
temperature at or above the temperature
limit.

2. Catalytic OXidiZer ......c.coovceveeiiiiieiiiee s

a. The average temperature measured just
before the catalyst bed in any 3-hour period
must not fall below the limit established ac-
cording to §63.9324(b).

b. Either ensure that the average temperature
difference across the catalyst bed in any 3-
hour period does not fall below the tem-
perature difference limit established accord-
ing to §63.9324(b)(2) or develop and imple-
ment an inspection and maintenance plan
according to §63.9324(b)(3) and (4).

i. Collecting the temperature data according to
§63.9306(c);

i. Reducing the data to 3-hour block aver-
ages; and

iii. Maintaining the 3-hour average tempera-
ture before the catalyst bed at or above the
temperature limit.

. Either collecting the temperature data ac-
cording to §63.9306(c), reducing the data
to 3-hour block averages, and maintaining
the 3-hour average temperature difference
at or above the temperature difference limit;
or

i. Complying with the inspection and mainte-
nance plan developed according to
§63.9324(b)(3) and (4).

3. Emission capture system that is a PTE ac-

cording to §63.9322(a).

a. The direction of the air flow at all times
must be into the enclosure; and either

b. The average facial velocity of air through
all natural draft openings in the enclosure
must be at least 200 feet per minute; or

c. The pressure drop across the enclosure
must be at least 0.007 inch H2O, as estab-
lished in Method 204 of appendix M to 40
CFR part 51.

. Collecting the direction of air flow; and ei-
ther the facial velocity of air through all nat-
ural  draft openings according to
§63.9306(d)(1) or the pressure drop across
the enclosure according to §63.9306(d)(2);
and

i. Maintaining the facial velocity of air flow
through all natural draft openings or the
pressure drop at or above the facial velocity
limit or pressure drop limit, and maintaining
the direction of air flow into the enclosure at
all times.

Follow the requirements in 3ai and ii of this

table.

Follow the requirements in 3ai and ii of this
table.
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TABLE 2 TO SUBPART PPPPP OF PART 63.—OPERATING LIMITS—Continued
If you are required to comply with operating limits in §63.9302, you must comply with the applicable operating limits in the following table:

For the following device . . .

You must meet the following operating limit

and you must demonstrate continuous compli-
ance with the operating limit by . . .

4. Emission capture system that is not a PTE

according to §63.9322(a).

a. The average gas volumetric flow rate or | i.
duct static pressure in each duct between a
capture device and add-on control device
inlet in any 3-hour period must not fall | ii.
below the average volumetric flow rate or
duct static pressure limit established for that
capture device according § 63.9306(d).

limit.

Collecting the gas volumetric flow rate or
duct static pressure for each capture device
according to §63.9306(d);

Reducing the data to 3-hour block aver-
ages; and

iii. Maintaining the 3-hour average gas volu-
metric flow rate or duct static pressure for
each capture device at or above the gas
volumetric flow rate or duct static pressure

TABLE 3 TO SUBPART PPPPP OF PART 63.—REQUIREMENTS FOR INITIAL COMPLIANCE DEMONSTRATIONS
As stated in §63.9321, you must demonstrate initial compliance with each emission limitation that applies to you according to the following table:

For each new or reconstructed af-
fected source complying with . . .

You must. . .

Using . . .

According to the following require-
ments . . .

1. The CO or THC outlet con-
centration emission limitation.

a. Demonstrate CO or THC emis-
sions are 20 ppmvd or less.

i. EPA Methods 3A and 10 of ap-
pendix A to 40 CFR part 60 for
CO measurement or EPA Meth-
od 25A of appendix A to 40
CFR part 60 for THC measure-
ment; or

ii. A CEMS for CO or THC and O
at the outlet of the engine test
cell/lstand or emission control
device.

You must demonstrate that the
outlet concentration of CO or
THC emissions from the test
cell/stand or emission control
device is 20 ppmvd or less, cor-
rected to 15 percent O, con-
tent, using the first 4-hour roll-
ing average after a successful
performance evaluation.

This demonstration is conducted
immediately following a suc-
cessful performance evaluation
of the CEMS as required in
§63.9320(b). The demonstra-
tion consists of the first 4-hour
roling average of measure-
ments. The CO or THC con-
centration must be corrected to
15 percent Oz content, dry
basis using Equation 1 in
§63.9320.

2. The CO or THC percent reduc-
tion emission limitation.

a. Demonstrate a reduction in CO
or THC of 96 percent or more.

i. You must conduct an initial per-
formance test to determine the
capture and control efficiencies
of the equipment and to estab-
lish operating limits to be
achieved on a continuous
basis; or

i. A CEMS for CO or THC and O,
at both the inlet and outlet of
the emission control device.

You must demonstrate that the
reduction in CO or THC emis-
sions is at least 96 percent
using the first 4-hour rolling av-
erage after a successful per-
formance evaluation. Your inlet
and outlet measurements must
be on a dry basis and corrected
to 15 percent O» content.

This demonstration is conducted
immediately following a suc-
cessful performance evaluation
of the CEMS as required in
§63.9320(b). The demonstra-
tion consists of the first 4-hour
roling average of measure-
ments. The inlet and outlet CO
or THC concentrations must be
corrected to 15 percent Oz con-
tent using Equation 1 in
§63.9320. The reduction in CO
or THC is calculated using
Equation 2 in §63.9320.
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TABLE 4 TO SUBPART PPPPP OF PART 63.—INITIAL COMPLIANCE WITH EMISSION LIMITATIONS
As stated in §63.9330, you must demonstrate initial compliance with each emission limitation that applies to you according to the following table:

For the . . .

You have demonstrated initial compliance if . . .

1. CO or THC concentration emission limitation

The first 4-hour rolling average CO or THC concentration is 20 ppmvd
or less, corrected to 15 percent O, content.

2. CO or THC percent reduction emission limitation

The first 4-hour rolling average reduction in CO or THC is 96 percent
or more, dry basis, corrected to 15 percent O, content.

TABLE 5 TO SUBPART PPPPP OF PART 63.—CONTINUOUS COMPLIANCE WITH EMISSION LIMITATIONS
As stated in §63.9340, you must demonstrate continuous compliance with each emission limitation that applies to you according to the following

table:

For the . . .

You must. . .

By. ..

1. CO or THC concentration emission limitation

a. Demonstrate CO or THC emissions are 20
ppmvd or less over each 4-hour rolling
averaging period.

i. Collecting the CPMS data according to
§63.9306(a), reducing the measurements
to 1-hour averages; or

i. Collecting the CEMS data according to
§63.9307(a), reducing the measurements
to 1-hour averages, correcting them to 15
percent O, content, dry basis, according to
§63.9320;

2. CO or THC percent reduction emission limi-
tation.

a. Demonstrate a reduction in CO or THC of
96 percent or more over each 4-hour rolling
averaging period.

Collecting the CPMS data according to
§63.9306(a), reducing the measurements
to 1-hour averages; or

i. Collecting the CEMS data according to
§63.9307(b), reducing the measurements
to 1-hour averages, correcting them to 15
percent O, content, dry basis, calculating
the CO or THC percent reduction according
to §63.9320.

TABLE 6 TO SUBPART PPPPP OF PART 63.—REQUIREMENTS FOR REPORTS
As stated in §63.9350, you must submit each report that applies to you according to the following table:

If you own or operate a new or reconstructed
affected source that must comply with emission
limitations, you must submita . . .

The report must contain . . .

You must submit the report . . .

1. Compliance report

a. If there are no deviations from the emission
limitations that apply to you, a statement
that there were no deviations from the
emission limitations during the reporting pe-
riod.

b. If there were no periods during which the

CEMS or CPMS were out of control as

specified in 863.8(c)(7), a statement that

there were no periods during which the

CEMS or CPMS was out of control during

the reporting period.

If you have a deviation from any emission

limitation during the reporting period, the re-

port must contain the information in

§63.9350(c).

d. If there were periods during which the
CEMS or CPMS were out of control, as
specified in §63.8(c)(7), that report must
contain the information in §63.9350(d).

e. If you had an SSM of a control device or
associated monitoring equipment during the
reporting period, the report must include the
information in § 63.10(d)(5)(i).

o

Semiannually, the

in §63.9350.

according to requirements

Semiannually, the

in §63.9350.

according to requirements

Semiannually, the

in §63.9350.

according to requirements

Semiannually, the

in §63.9350.

according to requirements

Semiannually, the

in §63.9350.

according to requirements
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TABLE 7 TO SUBPART PPPPP OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART PPPPP
As stated in 63.9365, you must comply with the General Provisions in 8§ 63.1 through 63.15 that apply to you according to the following table:

Citation Subject Brief description Applies to subpart PPPPP
§63.1(A)(1) wvovverrrreerrrieeee e Applicability .......cccoovviiiiiiiiiins General applicability of the Gen- | Yes. Additional terms defined in
eral Provisions. §63.9375.
§63.1(a)(2)—(4) .eereereeeeeeee Applicability ......ccccovvieiiiiiiiiee Applicability of source categories | Yes.
863.1(A)(5) «eevvrreerrrieriieee e [Reserved].
§63.1(a)(B)—(7) +eevveerveeirerrienieeine Applicability .......cccoeieviiiiiiie, Contact for source category infor- | Yes.
mation; extension of compli-
ance through early reduction.
§63.1(A)(8) veevrrrreerireaiee e Applicability ......ccccovvieriiiiieie, Establishment of State rules or | No. Refers to State programs.
programs.
§63.1(2)(9) veervrrerienire e [Reserved].
§63.1(a)(10)—(14) .ccovviverieeee Applicability .......cccoovvvieiiiieiins Explanation of time periods, post- | Yes.
mark deadlines.
§63.1(D)(1) vvvevrerreerireeiee e Applicability ......ccccoviieriiiiiiiee Initial applicability ...........cccceveeenee. Yes. Subpart PPPPP clarifies ap-
plicability at § 63.9285.
§63.1(D)(2) vovverreereenie e Applicability .......cccoeieniiiiicic Title V operating permit-reference | Yes. All major affected sources
to part 70. are required to obtain a Title V
permit.
§63.1(D)(3) +roverrrreerreeee e Applicability .......ccccovvviiiiiieins Record of applicability determina- | Yes.
tion.
8§63.1(C)(L) vovvevreereeriieeiee e Applicability ......ccccovieiiiiiiiie Applicability after standards are | Yes. Subpart PPPPP clarifies the
set. applicability of each paragraph
of subpart A to sources subject
to subpart PPPPP.
§63.1(C)(2) vvvervreereenireeiee e Applicability .......cccoeieiiiiiiiie Title V permit requirement for | No. Area sources are not subject
area sources. to subpart PPPPP.
§63.1(C)(3) sovrerrrrrienie e [Reserved].
863.1(C)(4) wevireeeiiie e Applicability .......coccoeiiiiiiii, Extension of compliance for exist- | No. Existing sources are not cov-
ing sources. ered by the substantive control
requirements of subpart
PPPPP.
§63.1(C)(5) svvervrerreerieeeiee e Applicability ......ccccoiieriiiiiiie Notification requirements for an | Yes.
area source becoming a major
source.
863.1(d) .eovvveieieeieeee e [Reserved].
§63.1(8) vvvvreirieieenee e Applicability .......cccovieniiiiicic Applicability of permit program be- | Yes.
fore a relevant standard has
been set.
863.2 it Definitions ......c.coevieviiiiiiiiiies Definitions for Part 63 standards .. | Yes. Additional definitions are
specified in §63.9375.
§63.3 i Units and Abbreviations ............... Units and abbreviations for Part | Yes.
63 standards.
8634 oo Prohibited Activities ..........c.ccceenee. Prohibited activities; compliance | Yes.
date; circumvention, severability.
§63.5(8) eevrvvrerreeieenne e Construction/Reconstruction ......... Construction and reconstruction— | Yes.
applicability.
8§63.5(D)(1) «oeioveeeiiie e Construction/Reconstruction ......... Requirements upon construction | Yes.

or reconstruction.

§63.5(b)(2)

[Reserved].
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TABLE 7 TO SUBPART PPPPP OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART PPPPP—Continued
As stated in 63.9365, you must comply with the General Provisions in 8§ 63.1 through 63.15 that apply to you according to the following table:

Citation Subject Brief description Applies to subpart PPPPP
8§63.5(D)(3) «oeirreeeiiiie e Construction/Reconstruction ......... Approval of construction ............... Yes.
8§63.5(D)(4) .o Construction/Reconstruction ......... Notification of construction ........... Yes.
8§63.5(D)(5) «eevvvreeeiiiie e Construction/Reconstruction ......... Compliance ........ccccooveeiiiiieiiieenn. Yes.
8§63.5(D)(6) .oeivveeeiiiie e Construction/Reconstruction ......... Addition of equipment ................... Yes.
863.5(C) oveeriirieeiiiie e [Reserved]
863.5(d) .ooeeiiiieeee e Construction/Reconstruction ......... Application for construction recon- | Yes.
struction.
§63.5(8) eerrvreeririee e Construction/Reconstruction ......... Approval of construction or recon- | Yes.
struction.
863.5(f) oo Construction/Reconstruction ......... Approval of construction or recon- | Yes.
struction based on prior State
review.
863.6(2) vveriireeeiiiie e Applicability .......occoeiriiiiii, Applicability of standards and | Yes.
monitoring requirements.
§63.6(b)(1)—(2) oo Compliance Dates for New and | Standards apply at effective date; | Yes.
Reconstructed Sources. 3 years after effective date;
upon startup; 10 years after
construction or reconstruction
commences for 112(f).
§63.6(D)(3) -roverrriereee e Compliance Dates for New and | Compliance dates for sources | No. Compliance is required by
Reconstructed Sources. constructed or reconstructed startup or effective date.
before effective date.
§63.6(D)(4) oo Compliance Dates for New and | Compliance dates for sources | Yes.
Reconstructed Sources. also subject to §112(f) stand-
ards.
§63.6(D)(5) v verrreeriee e Compliance Dates for New and | Notification .........cc.ccccoevvviviinnnnnn. Yes.
Reconstructed Sources.
8§63.6(D)(6) ..ovvvveerieie e [Reserved].
§63.6(D)(7) +vovereeeeieee e Compliance Dates for New and | Compliance dates for new and re- | Yes.
Reconstructed Sources. constructed area sources that
become major.
8§63.6(C)(1)—(2) .eevvrreeireieeiieee e, Compliance Dates for Existing | Effective date establishes compli- | No. Existing sources are not cov-
Sources. ance date. ered by the substantive control
requirements of subpart
PPPPP.
863.6(C)(3)—(4) .ervverrrieiiieee [Reserved].
8§63.6(C)(5) wevvvvrreeririeeiiee e Compliance Dates for Existing | Compliance dates for existing | Yes. If the area source become a
Sources. area sources that becomes major source by addition or re-
major. construction, the added or re-
constructed portion will be sub-
ject to subpart PPPPP.
863.6(d) eovveeieieeiee e [Reserved].

§63.6(e)(1)~(2)

Operation and Maintenance Re-
quirements.

Operation and maintenance

Yes. Except that you are not re-
quired to have an SSMP for
control devices and associated
monitoring equipment.

§63.6()(3)

1. Requirement for SSM and
SSMP.

2. Content of SSMP.

Yes.You must develop an SSMP
for each control device and as-
sociated monitoring equipment.
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TABLE 7 TO SUBPART PPPPP OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART PPPPP—Continued
As stated in 63.9365, you must comply with the General Provisions in 8§ 63.1 through 63.15 that apply to you according to the following table:

Citation

Subject

Brief description

Applies to subpart PPPPP

§63.6(f)(1)

Compliance Except During SSM ..

You must comply with emission
standards at all times except
during SSM of control devices
or associated monitoring equip-
ment.

Yes, but you must comply with
emission standards at all times
except during SSM of control
devices and associated moni-
toring equipment only.

8§63.6()(2)—(3) .eevvrrieiiiiieiieee e, Methods for Determining Compli- | Compliance based on perform- | Yes.
ance. ance test, operation and main-
tenance plans, records, inspec-
tion.
8§63.6(9)(1)—(3) .eevrvrreririeeiiiee e, Alternative Standard ..................... Procedures for getting an alter- | Yes.

native standard.

§63.6(h)

Opacity/Visible  Emission

Standards.

(VE)

Requirements  for

standards.

opacity/VE

No. Subpart PPPPP does not es-
tablish opacity/VE standards
and does not require contin-
uous opacity monitoring sys-
tems (COMS).

§63.6(i)(1)~(14)

Compliance Extension

Procedures and criteria for Ad-
ministrator to grant compliance
extension.

No. Compliance extension provi-
sions apply to existing sources,
which do not have emission
limitations in subpart PPPPP.

§63.6(j)

Presidential Compliance Exemp-
tion.

President may exempt source cat-
egory from requirement to com-
ply with rule.

Yes.

§63.7(a)(1)~(2)

Performance Test Dates

Dates for conducting initial per-
formance testing and other
compliance demonstrations:
Must conduct within 180 days
after first subject to rule.

Yes.

§63.7(a)(3)

Section 114 Authority

Administrator may require a per-
formance test under CAA Sec-
tion 114 at any time.

Yes.

§63.7(b)(1)

Notification Performance Test

Must notify Administrator 60 days
before the test.

Yes.

§63.7(b)(2)

Notification of Rescheduling

If have to reschedule performance
test, must notify Administrator 5
days before schedule date of
rescheduled date.

Yes.

§63.7(c)

Quality Assurance/Test Plan

1. Requirement to submit site-
specific test plan 60 days be-
fore the test or on date Admin-
istrator agrees with.

2. Test plan approval procedures

3. Performance audit require-
ments.

4. Internal and external QA pro-
cedures for testing.

Yes.

Yes.
Yes.

Yes.

§63.7(d)

Testing Facilities

Requirements for testing facilities

Yes.

§63.7(e)(1)

Conditions for Conducting Per-
formance Tests.

Performance tests must be con-
ducted under representative
conditions; cannot conduct per-
formance tests during SSM; not
a violation to exceed standard
during SSM.

Yes.

§63.7(e)(2)

Conditions for Conducting Per-
formance Tests.

Must conduct according to rule
and EPA test methods unless
Administrator approves alter-
native.

Yes.
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TABLE 7 TO SUBPART PPPPP OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART PPPPP—Continued
As stated in 63.9365, you must comply with the General Provisions in 8§ 63.1 through 63.15 that apply to you according to the following table:

Citation Subject Brief description Applies to subpart PPPPP
§63.7(8)(3) wvrverrrrieriiiere e Test Run Duration ..........c.ccceeeeee 1. Must have three test runs of at | Yes.
least 1 hour each.
2. Compliance is based on arith- | Yes.
metic mean of three runs.
3. Conditions when data from an | Yes.
additional test run can be used.
§63.7(€)(4) wirveereeeeieee e Other Performance Testing .......... Administrator may require other | Yes.
testing under section 114 of the
CAA.
863.7(F) woeeriee e Alternative Test Method ............... Procedures by which Adminis- | Yes.
trator can grant approval to use
an alternative test method.
863.7(Q) -ovveerrreeeiirieenire e Performance Test Data Analysis .. | 1. Must include raw data in per- | Yes.
formance test report.
2. Must submit performance test | Yes.
data 60 days after end of test
with the Notification of Compli-
ance Status.
3. Keep data for 5 years .............. Yes.
863.7(N) e Waiver of TestS ......cccceverviveennnnn. Procedures for Administrator to | Yes.
waive performance test.
863.8(A)(1) «eevvveeerrreeeiie e Applicability of Monitoring Re- | Subject to all monitoring require- | Yes. Subpart PPPPP contains

quirements.

ments in standard.

specific requirements for moni-
toring at 8 63.9325.

§63.8(a)(2)

Performance Specifications

Performance Specifications in ap-
pendix B of part 60 apply.

Yes.

§63.8(a)(3)

[Reserved]

§63.8(a)(4)

Monitoring with Flares

Unless your rule says otherwise,
the requirements for flares in
63.11 apply.

No. Subpart PPPPP does not
have monitoring requirements
for flares.

§63.8(b)(1)

Monitoring

Must conduct monitoring accord-
ing to standard unless Adminis-
trator approves alternative.

Yes.

§63.8(b)(2)~(3)

Multiple Effluents and Multiple
Monitoring Systems.

1. Specific requirements for in-
stalling monitoring systems.

2. Must install on each effluent
before it is combined and be-
fore it is released to the atmos-
phere unless Administrator ap-
proves otherwise.

3. If more than one monitoring
system on an emission point,
must report all monitoring sys-
tem results, unless one moni-
toring system is a backup.

Yes.

Yes.

Yes.

§63.8(c)(1)

Monitoring System Operation and
Maintenance.

Maintain monitoring system in a
manner consistent with good air
pollution control practices.

Yes.

§63.8(c)(1)()

Routine and Predictable CMS
Malfunctions.

1. Follow the SSMP for routine
repairs of CMS.

2. Keep parts for routine repairs
of CMS readily available.

3. Reporting requirements for
SSM when action is described
in SSMP.

Yes.

Yes.

Yes.

§63.8(c)(1)(ii)

SSM of CMS Not in SSMP

Reporting requirements for SSM
of CMS when action is not de-
scribed in SSMP.

Yes.
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TABLE 7 TO SUBPART PPPPP OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART PPPPP—Continued
As stated in 63.9365, you must comply with the General Provisions in 8§ 63.1 through 63.15 that apply to you according to the following table:

Citation

Subject

Brief description

Applies to subpart PPPPP

§63.8(c)(2)(iii)

Compliance with Operation and

Maintenance Requirements.

1. How Administrator determines
if source complying with oper-
ation and maintenance
requirements.

2. Review of source O&M proce-
dures, records, manufacturer's
instructions and recommenda-
tions, and inspection

Yes.

§63.8(c)(2)~(3)

Monitoring System Installation

1. Must install to get representa-
tive emission of parameter
measurements.

2. Must verify operational status
before or at performance test.

Yes.

Yes.

§63.8(c)(4)

Continuous
(CMS) Requirements.

Monitoring  System

1. CMS must be operating except
during breakdown, out of con-
trol, repair, maintenance, and
high-level calibration drifts.

2. COMS must have a minimum
of one cycle of sampling and
analysis for each successive
10-second period and one cycle
of data recording for each suc-
cessive 6-minute period.

3. CEMS must have a minimum
of one cycle of operation for
each successive 15-minute pe-
riod.

No. Follow specific requirements
in 863.9335(a) and (b) of sub-
part PPPPP.

No. Follow specific requirements
in §63.9335(a) and (b) of sub-
part PPPP.

No. Follow specific requirements
in §63.9335(a) and (b) of sub-
part PPPPP.

§63.8(c)(5)

COMS Minimum Procedures ..

COMS minimum procedures

No. Subpart PPPPP does not
have opacity/VE standards.

§63.8(c)(6)~(8)

CMS Requirements

Zero and high-level calibration
check requirements, out-of-con-
trol periods.

Yes. Except that PPPP does not
require COMS.

§63.8(d)

CMS Quality Control

1. Requirements for CMS quality

control, including calibration, etc.

2. Must keep quality control plan
on record for 5 years. Keep old
versions for 5 years after revi-
sions.

Yes.

Yes.

§63.8(e)

CMS Performance Evaluation

Notification, performance evalua-
tion test plan, reports.

Yes. Except for §63.8(e)(5)(ii),
which applies to COMS.

§63.8(f)(1)~(5)

Alternative Monitoring Method

Procedures for Administrator to
approve alternative monitoring.

Yes.

§63.8(f)(6)

Alternative to Relative Accuracy

Test.

Procedures for Administrator to
approve alternative relative ac-
curacy tests for CEMS.

Yes.

§63.8(0)

Data Reduction

1. COMS 6-minute averages cal-
culated over at least 36 evenly
spaced data points.

2. CEMS 1-hour averages com-
puted over at least 4 equally
spaced data points

Yes. Except that provisions for
COMS are not applicable. Aver-
aging periods for demonstrating
compliance are specified at
§63.9340.

§63.8(9)(5)

Data Reduction

Data that cannot be used in com-
puting averages for CEMS and
COMS.

No. Specific language is located
at §63.9335(a).

§63.9(a)

Notification Requirements

Applicability and State delegation

Yes.

§63.9(b)(1)~(5)

Initial Notifications

1. Submit notification subject 120
days after effective date.

Yes.
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TABLE 7 TO SUBPART PPPPP OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART PPPPP—Continued
As stated in 63.9365, you must comply with the General Provisions in 8§ 63.1 through 63.15 that apply to you according to the following table:

Citation Subject Brief description Applies to subpart PPPPP
2. Notification of intent to | Yes.
construct/ reconstruct; notifica-
tion of commencement of
construct/ reconstruct; notifica-
tion of startup.
3. Contents of each .........cccceeneee. Yes.
863.9(C) ovreriirieeiiie e Request for Compliance Exten- | Can request if cannot comply by | No. Compliance extensions do
sion. date or if installed BACT/LAER. not apply to new or recon-
structed sources.
§63.9(d) evvrieieeee e Notification of Special Compliance | For sources that commence con- | Yes.
Requirements for New Source. struction between proposal and
promulgation and want to com-
ply 3 years after effective date.
§63.9(8) vvrveeieeiee e Notification of Performance Test .. | Notify Administrator 60 days prior | No. Subpart PPPPP does not re-
quire performance testing.
863.9(f) i Notification of Opacity/VE Test .... | Notify Administrator 30 days prior | No. Subpart PPPPP does not
have opacity/VE standards.
§63.9(9)(1) svvevvreereenieeeiee e Additional  Notifications  when | Notification of performance eval- | Yes.
Using CMS. uation.
§63.9(9)(2) svvervreereeniee e Additional  Notifications ~ when | Notification of use of COMS data | No. Subpart PPPPP does not
Using CMS. contain opacity or VE stand-
ards.
§63.9(9)(3) «rrrverrrrrerrneee e Additional  Notifications ~ when | Notification that exceeded cri- | Yes. If alternative is in use.
Using CMS. terion for relative accuracy.
§63.9()(1)—(6) .eevveereveeirerriesieene Notification of Compliance Status | 1. Contents .........ccccccevceeriircneene Yes.
2. Due 60 days after end of per- | Yes.
formance test or other compli-
ance demonstration, except for
opacity/VE, which are due 30
days after.
3. When to submit to Federal vs. | Yes.
State authority.
863.9() +ovveeeiirree e Adjustment of Submittal Dead- | Procedures for Administrator to | Yes.
lines. approve change in when notifi-
cations must be submitted.
863.9(]) +ovveeeiirree e Change in Previous Information ... | Must submit within 15 days after | Yes.
the change.
§63.10(8) +voveerreerienieeee e Recordkeeping/Reporting ............. 1. Applies to all, unless compli- | Yes.
ance extension.
2. When to submit to Federal vs. | Yes.
State authority.
3. Procedures for owners of more | Yes.
than one source.
8§63.10(D)(1) -ovvveeieieeiiee e Recordkeeping/Reporting ............. 1. General requirements ............... Yes.
2. Keep all records readily avail- | Yes.
able.
3. Keep for 5 years ........ccceevnnennn. Yes.
§63.10(D)(2)(1))—(V) wovvrverrreeeeriene Records Related to SSM .............. 1. Occurrence of each of oper- | Yes.
ation (process equipment).
2. Occurrence of each malfunc- | Yes.
tion of air pollution equipment.
3. Maintenance on air pollution | Yes.
control equipment.
4. Actions during SSM .........cc.c..... Yes.
5. All information necessary to | Yes.

demonstrate conformance with
the SSMP.
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TABLE 7 TO SUBPART PPPPP OF PART 63.—APPLICABILITY OF GENERAL PROVISIONS TO SUBPART PPPPP—Continued
As stated in 63.9365, you must comply with the General Provisions in 8§ 63.1 through 63.15 that apply to you according to the following table:

Citation Subject Brief description Applies to subpart PPPPP
§63.10(b)(2)(Vi)—=(XI) evvevvrerrieiienne. CMS Records .....ccccevvveerevicniennnen. Malfunctions, inoperative, out of | Yes.
control.
8§63.10(D)(2)(Xii) «evvveerrrreeerereeerinens ReCOords ......ccccoveiviieiiiiieeieee Records when under waiver ......... Yes.
§63.20(D)(2)(Xiil) ovvveerrereeireeerinen. ReCOrds ......cccoooveiviiieiiic e Records when using alternative to | Yes.
relative accuracy test.
§63.10(D)(2)(XIV) wveereveeirerrieieeine ReCcords .......cccoovevieniiiiiiiniiee All documentation supporting ini- | Yes.
tial notification and notification
of compliance status.
§63.10(D)(3) weevvverreeriieeiee e RECOrds ......cccovviiienieiiiinceee Applicability determinations .......... Yes.
§63.10(c)(1)—(6), (9)—(15) .eccverrvnee. Records .......ccoovvviiiiniiiieec e Additional records for CEMS ........ Yes.
§63.10(C)(7)—(8) vevvrrverrrrererriennn Records ......cccoovvviiiniiiiiciee Records of excess emissions and | No. Specific language is located

parameter monitoring
exceedances for CMS.

at 8§63.9355 of subpart PPPPP.

§63.10(0)(L) wvvvvvoerreeeereeerreeeenenes

General Reporting Requirements

Requirement to report

Yes.

YT N01(:) 1) N

Report of Performance Test Re-
sults.

When to submit to Federal or
State authority.

Yes.

YR IN1(c) ) N

Reporting Opacity or VE Observa-
tions.

What to report and when

No. Subpart PPPPP does not
have opacity/VE standards.

§63.10(0)(4) wvvveooereeeerreeeereeeeenenes

Progress Reports .........cccvveeeeeenne

Must submit progress reports on
schedule if under compliance
extension.

No. Compliance extensions do
not apply to new or recon-
structed sources.

§63.10(0)(5) wvvvvooereeeeerreeeerreeeenenes

SSM Reports

Contents and submission

Yes.

§63.10(e)(1) and (2)(i)

Additional CMS Reports

Additional CMS reports

Yes.

§63.10(e)(2)(ii)

Additional CMS Reports

COMS-related report

No. Subpart PPPPP does not re-
guire COMS.

§63.10(E)(3) cvvvvreverereererereerreenenn

Additional CMS Reports

Excess emissions and parameter
exceedances reports.

No. Specific language is located
in §63.9350 of subpart PPPPP.

§63.10(€)(4) +vvvvrrereeeerreeeereeeeeenenes

Additional CMS Reports

Reporting COMS data

No. Subpart PPPPP does not re-
guire COMS.

863.20(F) vvevirieeiiie e Waiver for Recordkeeping/Report- | Procedures for Administrator to | Yes.

ing. waive.

863.11 oo Control Device Requirements ...... Requirements for flares ................ No. Subpart PPPPP does not
specify use of flares for compli-
ance.

§63.12 .o State Authority and Delegations ... | State authority to enforce stand- | Yes.

ards.
863.13 ..o Addresses of State Air Pollution | Addresses where reports, notifica- | Yes.
Control Offices and EPA Re- tions, and requests are sent.
gional Offices.
8§63.14 i Incorporations by Reference ........ Test methods incorporated by ref- | Yes. ASTM D 6522-00 and ANSI/
erence. ASME PTC 19.10-1981 (incor-
porated by  reference-See
§63.14).
863.15 i Availability of Information and | Public and confidential information | Yes.

Confidentiality.
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[FR Doc. 03-5521 Filed 5-23-03; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-1537; MM Docket No. 02-13; RM-
10357, RM—-10493*]

Radio Broadcasting Services; Bunnell
and Palm Coast, FL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to a Notice of
Proposed Rule Making, 67 FR 5961
(February 8, 2002) (“Notice”), this
Report and Order allots Channel 254A
to Palm Coast, Florida, and provides
Palm Coast with its first local aural
transmission service. This document
also denies a mutually exclusive
rulemaking request set forth in the
Notice to allot the same channel to
Bunnell, Florida. The Commission
compared the merits of the two
rulemaking proposals pursuant to the
Commission’s Revision of FM
Assignment Policies and Procedures, 90
FCC 2d 88 (1982), and preferred the
Palm Coast rulemaking proposal. The
coordinates for Channel 254A at Palm
Coast are 29-29-38 North Latitude and
81-09—45 West Longitude. This
allotment has a site restriction of 11
kilometers (6.8 miles) southeast of Palm
Coast.

DATES: Effective June 23, 2003.

FOR FURTHER INFORMATION CONTACT: R.
Barthen Gorman, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 02—-13,
adopted May 7, 2003, and released May
9, 2003. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, 445
12th Street, SW., Room CY-A257,
Washington, DC, 20554. The document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC, 20554, telephone (202)
863—2893. facsimile (202) 863—2898, or
via e-mail qualexint@aol.com.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of Title 47 of the Code of
Federal Regulations is amended as fol-
lows:

PART 73—RADIO BROADCASTING
SERVICES

» 1. The authority citation for Part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, and
336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Florida, is amended by
adding Palm Coast, Channel 254A.
Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-13073 Filed 5-23-03; 8:45 am]|
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-1538; MB Docket No. 03—-42, RM—
10648; MB Docket No. 03—-30, RM-10644;
MB Docket No. 03-29, RM-10643; MM
Docket No. 03—43, RM-10649]

Radio Broadcasting Services; Daisy,
AR; Muldrow, OK; Rattan, OK and
Trona, CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document grants four
proposals that allot new FM channels to
Daisy, Arkansas; Trona, California;
Muldrow, Oklahoma; and Rattan,
Oklahoma. The Audio Division, at the
request of Gray Media Corporation,
allots Channel 293C3 at Daisy,
Arkansas, as the community’s first local
aural transmission service. See 68 FR
10682, March 6, 2003. Channel 293C3
can be allotted to Daisy, Arkansas, in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
21.1 km (13.1 miles) northwest of Daisy.
The coordinates for Channel 293C3 at
Daisy, Arkansas, are 34—21-49 North
Latitude and 93-54—48 West Longitude.
A filing window for Channel 293C3 at
Daisy, Arkansas, will not be opened at
this time. Instead, the issue of opening
this allotment for auction will be
addressed by the Commission in a
subsequent Order. See SUPPLEMENTARY
INFORMATION infra.

DATES: Effective June 23, 2003.

FOR FURTHER INFORMATION CONTACT:
Deborah Dupont, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket Nos. 03—42, 03—
30, 03-29, and 03-43, adopted May 7,
2003, and released May 9, 2003. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Information Center, Portals II, 445
12th Street, SW., Room CY-A257,
Washington, DC 20554. The complete
text of this decision may also be
purchased from the Commission’s
duplicating contractor, Qualex
International, Portals II, 445 12th Street,
SW., Room CY-B402, Washington, DC,
20554, (202) 863—2893, facsimile (202)
863—2898, or via e-mail
qualexint@aol.com.

The Audio Division further allots, at
the request of Dana J. Puopolos, Channel
255A at Trona, California, as the
community’s first local aural
transmission FM service. See 68 FR
7962, February 19, 2003. Channel 255A
can be allotted to Trona, California, in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
6.8 km (4.2 miles) southeast of Trona.
The coordinates for Channel 255A at
Trona, California, are 35—43-51 North
Latitude and 117-18-28 West
Longitude. A filing window for Channel
255A at Trona, California, will not be
opened at this time. Instead, the issue of
opening this allotment for auction will
be addressed by the Commission in a
subsequent Order.

The Audio Division further allots, at
the request of David P. Garland,
Channel 286A at Muldrow, Oklahoma,
as the community’s first local aural
transmission service. See 68 FR 7962,
February 19, 2003. Channel 286A can be
allotted to Muldrow, Oklahoma, in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
10.02 km (6.52 miles) north of Muldrow.
The coordinates for Channel 286A at
Muldrow, Oklahoma, are 35—-29-47
North Latitude and 94-36—04 West
Longitude. A filing window for Channel
286A at Muldrow, Oklahoma, will not
be opened at this time. Instead, the issue
of opening this allotment for auction
will be addressed by the Commission in
a subsequent Order.

The Audio Division further allots, at
the request of Gray Media Corporation,
Channel 258A at Rattan, Oklahoma, as
the community’s first local aural
transmission service. See 68 FR 10682,
March 6, 2003. Channel 258A can be
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allotted to Rattan, Oklahoma, in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
7.6 km (4.7 miles) south of Rattan. The
coordinates for Channel 258A at Rattan,
Oklahoma, are 34—07-58 North Latitude
and 95-23-57 West Longitude. A filing
window for Channel 258A at Rattan,
Oklahoma, will not be opened at this
time. Instead, the issue of opening this
allotment for auction will be addressed
by the Commission in a subsequent
Order.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of title 47 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

» 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.
§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Arkansas, is amended
by adding Daisy, Channel 293C3.

m 3. Section 73.202(b), the Table of FM
Allotments under California, is amended
by adding Trona, Channel 255A.

m 4. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by adding Muldrow, Channel
286A, and Rattan, Channel 258A.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-13072 Filed 5-23-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-1224; MM Docket No. 00-69, RM—
9850, RM—-9945, RM—-9946]

Radio Broadcasting Services; Bear
Lake, Bellaire, Cheboygan, Ludington,
Manistique, Onaway, Rapid River,
Rogers City, and Walhalla, Ml

AGENCY: Federal Communications
Commission.

ACTION: Final rule, denial.

SUMMARY: This document grants, in part,
a Petition for Reconsideration filed
Northern Radio of Michigan, Inc., and
denies a Petition for Reconsideration by
Fort Bend Broadcasting Company both
directed to the Report and Order in this
proceeding which denied a
Counterproposal filed by the former
licensee of Station WSRQ in this
proceeding. Fort Bend Broadcasting
Company is now the licensee of Station
WSRQ. In that Counterproposal, the
former licensee proposed the
substitution of Channel 260C1 for
Channel 260A at Bear Lake, Michigan,
reallotment of Channel 260C1 to
Bellaire, Michigan, and modification of
the Station WSRQ license to specify
operation on Channel 260C1 at Bellaire.
In order to replace the loss of the sole
local service at Bear Lake, the former

licensee proposed a Channel 291A
allotment as a replacement service. The
Report and Order determined that there
was no suitable site for the Channel
291A allotment at Bear Lake and denied
the Counterproposal. See 67 FR 38206,
June 3, 2002. Specifically, this
document modifies the Report and
Order to the extent of determining that
there was a suitable transmitter site for
a Channel 291A allotment at Bear Lake
and a Channel 260C1 allotment at
Bellaire would not comply with Section
73.315(a) of the Rules. With this action,
the proceeding is terminated.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Media Bureau (202) 418—
2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s
Memorandum Opinion and Order in
MM Docket No. 00-69, adopted April
28, 2003, and released April 30, 2003.
The full text of this decision is available
for inspection and copying during
normal business hours in the FCC
Reference Information Center at Portals
11, CY-A257, 445 12th Street, SW,
Washington, D.C. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone (202)
863-2893, facsimile (202) 863—2898, or
via e-mail qualixint@aol.com.

Federal Communications Commission.

John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 03-13071 Filed 5-23-03; 8:45 am)]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 990
RIN 3206-AJ97

General and Miscellaneous

AGENCY: Office of Personnel
Management.
ACTION: Proposed rule.

SUMMARY: The Office of Personnel
Management proposes to remove its
regulation concerning the submission of
claims by preference eligibles to OPM
and the recognition of representatives
by OPM. The regulation is now obsolete.
DATES: Comments must be received on
or before July 28, 2003.

ADDRESSES: Send, deliver or fax
comments to Ellen E. Tunstall, Deputy
Associate Director for Talent and
Capacity Policy, U.S. Office of
Personnel Management, Room 6551,
1900 E Street, NW., Washington, DC
20415-9700; e-mail employ@opm.gov;
FAX: (202) 606—2329.

FOR FURTHER INFORMATION CONTACT: Mr.
Raleigh M. Neville by telephone at (202)
606—0960; by TDD at (202) 418-3134; by
fax at (202) 606—0390; or by e-mail at
rmnevill@opm.gov.

SUPPLEMENTARY INFORMATION: The
purpose of this revision to part 990 is to
eliminate the part because it is obsolete.
OPM no longer adjudicates claims or
appeals under sections 3502, 3503, or
7701 of title 5, United States Code. That
appellate function was vested in the
Merit Systems Protection Board, created
by the Civil Service Reform Act of 1978.
Accordingly, there is no basis to retain
the provisions of part 990 in the Code
of Federal Regulations.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations would
not have a significant economic impact

on a substantial number of small entities
because it affects only Federal
employees.

List of Subjects in 5 CFR Part 990

Administrative practice and
procedure, Claims, Government
employees, Veterans.

U.S. Office of Personnel Management.
Kay Coles James,
Director.

Under the authority of 5 CFR chapter
1, OPM proposes to remove and reserve
5 CFR part 990 as follows:

PART 990—[Removed and Reserved]

1. Part 990 is removed and reserved.

[FR Doc. 03-13137 Filed 5—-23-03; 8:45 am)]
BILLING CODE 6325-38-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 62
[WV060-6027b; FRL-7503-1]

Approval and Promulgation of State
Air Quality Plans for Designated
Facilities and Pollutants; State of West
Virginia; Control of Emissions from
Existing Small Municipal Waste
Combustion Units

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
the section 111(d)/129 negative
declaration submitted by the West
Virginia Department of Environmental
Protection, Division of Air Quality
(DAQ). The negative declaration
certifies that small municipal waste
combustion (MWC) units, which are
subject to the requirements of sections
111(d) and 129 of the Clean Air Act
(CAA), do not exist within the State of
West Virginia. If no adverse comments
are received in response to this action,
no further activity is contemplated. If
EPA receives adverse comments, the
direct final rule will be withdrawn and
all public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse

comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

DATES: Comments must be received in
writing by June 26, 2003.

ADDRESSES: Written comments should
be mailed to Walter Wilkie, Deputy
Chief, Air Quality Planning and
Information Services Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

FOR FURTHER INFORMATION CONTACT:
James B. Topsale at (215) 814-2190, or
by e-mail at topsale.jim@epa.gov.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the “Rules and Regulations”
section of this Federal Register
publication.

Dated: April 30, 2003.
Donald S. Welsh,
Regional Administrator, Region III.
[FR Doc. 03—13177 Filed 5-23-03; 8:45 am)]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 03-1483, MB Docket No. 03—110, RM—
10700]

Digital Television Broadcast Service;
Conway, SC

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by South
Carolina Educational Television
Commission (“SCETV”), licensee of
noncommercial educational station
WHMC-TV, NTSC channel *23,
Conway, South Carolina. The SECTV
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proposes the substitution of DTV
channel *9 for station WHMC-TV’s
assigned DTV channel *58 at Conway.
DTV Channel *9 can be allotted to
Conway at reference coordinates 33-56—
58 N. and 79-06—-31 W. with a power of
20, a height above average terrain HAAT
of 250.2 meters.

DATES: Comments must be filed on or
before June 30, 2003, and reply
comments on or before July 15, 2003.
ADDRESSES: The Commission permits
the electronic filing of all pleadings and
comments in proceeding involving
petitions for rule making (except in
broadcast allotment proceedings). See
Electronic Filing of Documents in Rule
Making Proceedings, GC Docket No. 97—
113 (rel. April 6, 1998). Filings by paper
can be sent by hand or messenger
delivery, by commercial overnight
courier, or by first-class or overnight
U.S. Postal Service mail (although we
continue to experience delays in
receiving U.S. Postal Service mail). The
Commission’s contractor, Vistronix,
Inc., will receive hand-delivered or
messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue, NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building. Commercial
overnight mail (other than U.S. Postal
Service Express Mail and Priority Mail)
must be sent to 9300 East Hampton
Drive, Capitol Heights, MD 20743. U.S.
Postal Service first-class mail, Express

Mail, and Priority Mail should be
addressed to 445 12th Street, SW.,
Washington, DC 20554. All filings must
be addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Todd D. Gray, Dow, Lohnes
& Albertson, PLLC, 1200 New
Hampshire Avenue, NW., Suite 800,
Washington, DC 20036 (Counsel for
South Carolina Educational Television
Commission).

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Media Bureau, (202) 418—
1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
03-110, adopted April 30, 2003, and
released May 9, 2003. The full text of
this document is available for public
inspection and copying during regular
business hours in the FCC Reference
Information Center, Portals II, 445 12th
Street, SW., Room CY-A257,
Washington, DC, 20554. This document
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863—2893, facsimile 202—-863—2898, or
via e-mail qualexint@aol.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Digital television broadcasting,
Television.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.622 [Amended]

2. Section 73.622(b), the Table of
Digital Television Allotments under
South Carolina is amended by removing
DTV channel *58 and adding DTV
channel *9 at Conway.

Federal Communications Commission.
Barbara A. Kreisman,

Chief, Video Division, Media Bureau.

[FR Doc. 03-13074 Filed 5-23-03; 8:45 am|]
BILLING CODE 6712-01-P
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Notices

Federal Register
Vol. 68, No. 101

Tuesday, May 27, 2003

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE
Forest Service

Information Collection; Application for
Permit, Non-Federal Commercial Use
of Roads Restricted by Order

AGENCY: Forest Service, USDA.

ACTION: Notice; request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service is seeking comments
from all interested individuals and
organizations on the renewal, without
change, of a previously approved
information collection, Application for
Permit, Non-Federal Commercial Use of
Roads Restricted by Order FS-7700—40.

DATES: Comments must be received in
writing on or before July 28, 2003 to be
assured of consideration. Comments
received after that date will be
considered to the extent practicable.

ADDRESSES: Comments concerning this
notice should be addressed to Director,
Engineering Staff, RPC 5, USDA Forest
Service, 1400 Independence Avenue,
SW., Mail Stop 1101, Washington, DC
20250-1101.

Comments also may be submitted via
facsimile to (703) 605—1542 or by e-mail
to: jbell01@fs.fed.us.

The public may inspect comments
received at Office of the Director of
Engineering USDA Forest Service, 1605
Kent St., Room 500, Arlington, VA
22209 during normal business hours.
Visitors are encouraged to call ahead to
(703) 605—4646 to facilitate entry to the
building.

FOR FURTHER INFORMATION CONTACT: John
Bell, Engineering Staff, at (703) 605—
4612. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Relay
Service (FRS) at 1-800-877—-8339
twenty-four hours a day, every day of
the year, including holidays.

SUPPLEMENTARY INFORMATION:

Title: Application for Permit, Non-
Federal Commercial use of Roads
Restricted by Order; FS—7700—40.

OMB Number: 0596—0016.

Expiration Date of Approval:
07/31/03.

Type of Request: Extension.

Abstract: Authority for Road Use
Permits is derived from the National
Forest Roads and Trails Act (16 U.S.C.
532-538, as amended). Detailed
implementing regulations are contained
in Title 36 of the Code of Federal
Regulations, sections 212.5, 212.9, and
261.54. Forest Service policies
implementing the regulations are found
in Forest Service Manual section 7732.
These statutes, regulations, and policies
authorize the Forest Service to require
commercial users of National Forest
System roads to perform road
maintenance or pay for road
maintenance made necessary by their
commercial vehicular use. They also
allow the Forest Service to recover, the
Federal investment in the development
and maintenance of National Forest
System roads from commercial users.
Maintenance and cost recovery are
accomplished by issuing a road use
permit. Commercial use of National
Forest System roads is prohibited
without a road use permit under the
authority of 36 CFR 261.54.

The following information will be
requested from individuals,
corporations, or organizations that apply
for a permit to use National Forest
system roads for non-Federal
commercial use: (1) Name, address, and
telephone number; (2) identification by
Forest Service route number of roads to
be used; (3) purpose of use; (4) use
schedule; (5) and plans for future use.

The requestor submits the information
to the Forest Supervisor or District
Ranger responsible for the National
Forest System roads on which
commercial vehicular use is requested.
Engineering personnel on the staff of the
responsible National Forest System unit
evaluate the information.

The information is used by the Forest
Service to identify road maintenance
required as a direct result of the
applicant’s vehicular traffic and to
calculate the applicant’s commensurate
share of road maintenance. The
information will also be used to
calculate collections for recovery of past
Federal investments in roads. These fees
are then embodied in clauses in the road
use permit issued to the applicant.

Estimate of Annual Burden: 15
minutes.

Type of Respondent: Commercial
users of National Forest System roads.

Estimated Annual Number of
Respondents: 2000.

Estimated Annual Number of
Responses per Respondent: 1.

Estimated Total Annual Burden on
Respondents: 500 hours.

Comment Is Invited

Comment is invited on: (1) Whether
this collection of information is
necessary for the stated purposes and
the proper performance of the functions
of the agency, including whether the
information will have practical or
scientific utility; (2) the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on
respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Use of Comments

All comments received in response to
this notice, including names and
addresses when provided, will be a
matter of public record. Comments will
be summarized and included in the
submission request toward Office of
Management and Budget approval.

Dated: May 16, 2003.
Abigail R. Kimbell,

Associate Deputy Chief, National Forest
System.

[FR Doc. 03-13056 Filed 5—23-03; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Deschutes and Ochoco National
Forests Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Deschutes and Ochoco
National Forests Resource Advisory
Committee will meet in Redmond,
Oregon. The purpose of the meeting is
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to review proposed projects and make
recommendations under Title II of the
Secure Rural Schools and Community
Self-Determination Act of 2000.

DATES: The meeting will be held June 16
and 17, 2003, from 9 a.m. to 4:30 p.m.
ADDRESSES: The meeting will be held at
the office of the Central Oregon
Intergovernmental Council, 2363 SW
Glacier Place, Redmond, Oregon 97756.
Send written comments to Leslie
Weldon, Designated Federal Official for
the Deschutes and Ochoco Resource
Advisory Committee, c/o Forest Service,
USDA, Deschutes National Forest, 1645
Highway 20 East, Bend, OR 97701 or
electronically to Iweldon@fs.fed.us

FOR FURTHER INFORMATION CONTACT:
Leslie Weldon, Designated Official,
Deschutes National Forest, 541-383—
5512.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring Title II matters to the attention
of the Committee may file written
statements with the Committee staff
before the meeting. A public input
session will be provided and
individuals who made written requests
by June 10 will have the opportunity to
address the Committee at the session.

Dated: May 19, 2003.
Leslie A.C. Weldon,
Designated Federal Official.
[FR Doc. 03-13110 Filed 5-23-03; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

John Day/Snake Resource Advisory
Council, Hells Canyon Subgroup

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Hells Canyon Subgroup
of the John Day/Snake Resource
Advisory Council will meet on June 25—
27, 2003 at the Pittsburg Admin Site on
Snake River. The meeting will begin at
2 p.m. and continue until 5 p.m. the
first day, day 2 will begin at 8 a.m. and
will end at 5 p.m., and the final day will
begin at 8 a.m. and end at noon. Public
comment will be heard on June 25 at 1
at Pittsburg Launch.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to Kendall Clark, Area Ranger, USDA,
Hells Canyon National Recreation Area,
88401 Highway 82, Enterprise, OR
97828, 541-426-5501.

Dated: May 20, 2003.
Karyn L. Wood,
Forest Supervisor.
[FR Doc. 03-13111 Filed 5-23-03; 8:45 am]
BILLING CODE 3410-11-M

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Oregon Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the
Oregon Advisory Committee to the
Commission will convene at 11 a.m. and
adjourn at 12:30 p.m. on Thursday, May
29, 2003. The purpose of the meeting is
to follow-up on pending Oregon state
legislation discussed at the last meeting.
House Bill 2051, allowing local law
enforcement to assume INS powers, and
House Bill 2554, allowing local law
enforcement to collect and maintain
personal information on private
citizens.

This conference call is available to the
public through the following call-in
number: 1-800—-497—-7709, access code:
16752964. Any interested member of the
public may call this number and listen
to the meeting. Callers can expect to
incur charges for calls not initiated
using the supplied call-in number or
made over wireless lines, and the
Commission will not refund any
incurred charges. Callers will incur no
charge for calls using the call-in number
over land-line connections. Persons
with hearing impairments may also
follow the proceedings by first calling
the Federal Relay Service at 1-800-977—
8339 and providing the Service with the
conference call number and access code.

To ensure that the Commission
secures an appropriate number of lines
for the public, persons are asked to
register by contacting Philip Montez,
Director of the Western Regional Office,
213-894-3437 (TDD 213-894-3435), by
3 p.m. on Thursday, May 28, 2003. The
meeting will be conducted pursuant to
the provisions of the rules and
regulations of the Commission.

Dated at Washington, DC April 30, 2003.
Ivy L. Davis,
Chief, Regional Programs Coordination Unit.
[FR Doc. 03-13183 Filed 5—21-03; 3:23 pm]
BILLING CODE 6335-01-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Western Region State Advisory
Committees

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a conference call
among the “Western Regional”” advisory
committee to the U.S. Commission on
Civil Rights in the Western Region
(Alaska, Arizona, California, Hawaii,
Idaho, Nevada, Oregon, Texas and
Washington) will convene at 2 p.m.
(P.d.t.) and adjourn at 3 p.m., Friday,
June 13, 2003. The purpose of the
conference call is to offer suggestions on
how advisory committees to the U.S.
Commission on Civil Rights may engage
in activities that are meaningful and
measurable.

This conference call is available to the
public through the following call-in
number: 1-800-659-8290, access code
number 17026197. Any interested
member of the public may call this
number and listen to the meeting.
Callers can expect to incur charges for
calls not initiated using the provided
call-in number or over wireless lines
and the Commission will not refund any
incurred charges. Callers will incur no
charge for calls using the call-in number
over land-line connections. Persons
with hearing impairments may also
follow the proceedings by first calling
the Federal Relay Service at 1-800-977—
8339 and providing the Service with the
conference call number and access code.

To ensure that the Commission
secures an appropriate number of lines
for the public, persons are asked to
register by contacting Philip Montez of
the Western Regional Office, (213) 894—
3437, by 3 p.m. on Thursday, June 12,
2003.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated in Washington, DC, May 19, 2003.
Ivy L. Davis,
Chief, Regional Programs Coordination Unit.
[FR Doc. 03-13184 Filed 5-23-03; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 051503C]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
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Atmospheric Administration,
Commerce

ACTION: Issuance of Permit No:1417.

SUMMARY: Notice is hereby given of the
following action regarding permits for
takes of endangered and threatened
species for the purposes of incidental
take under the Endangered Species Act
(ESA): NMFS has issued permit 1417 to
Dr. Anne RudloeGulf Specimen Marine
Laboratories, Inc.(GSML), Florida.

DATES: Effective May 15, 2003.

ADDRESSES: Requests for copies of the
permit and environmental assessment
should be addressed to the Chief,
Endangered Species Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
Therese Conant (ph. 301-713-1401, fax
301-713-0376, e-mail
Therese.Conant@noaa.gov), or Eric
Hawk [ph. 727-570-5312, fax 727-570—
5517, e-mail Eric. Hawk@noaa.gov).

SUPPLEMENTARY INFORMATION: Section 9
of the ESA and Federal regulations
prohibit the “taking” of a species listed
as endangered or threatened. The term
“take” is defined under the ESA to
mean harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or
to attempt to engage in any such
conduct. NMFS may issue permits,
under limited circumstances, to take
listed species incidental to, and not the
purpose of, otherwise lawful activities.
Section 10(a)(1)(B) of the ESA provides
for authorizing incidental take of listed
species. NMFS regulations governing
permits for threatened and endangered
species are promulgated at 50 CFR
222.307.

Background

NMF'S published a notice of receipt
and requested public comments on the
GSML application for an incidental take
permit on February 14, 2003 (68 FR
7505). No public comments were
received.

Permit 1417 was issued on May 15,
2003, and will expire May 1, 2012. The
permit will be reviewed and
reauthorized on an annual basis. Permit
1417 authorizes the take of listed sea
turtles incidental to otherwise lawful
trawling activities in the Florida state
waters of Gulf, Franklin and Wakulla
Counties. Permit 1417 authorizes
through May 1, 2012, an incidental take
of up to a total of 3 sea turtles, all live,
in any combination, of loggerhead,
green, Kemp’s ridley or leatherback sea
turtles and up to 1 Gulf sturgeon, alive.

Dated: May 19, 2003.
David O’Brien,
Acting Chief, Endangered Species Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 03-13157 Filed 5—-23-03; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 040703H]

Small Takes of Marine Mammals
Incidental to Specified Activities;
Coastal Commercial Fireworks
Displays

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of proposed incidental
harassment authorization and notice of
receipt of application; request for
comments.

SUMMARY: NMFS has received a request
from The Monterey Bay National Marine
Sanctuary (MBNMS) for a one-year
authorization to take small numbers of
California sea lions and harbor seals by
Level B harassment incidental to
permitting professional fireworks
displays within the Sanctuary in
California waters, and an application for
the promulgation of regulations
governing the incidental take of marine
mammals for the same activity over a
five-year period. Under the Marine
Mammal Protection Act (MMPA), NMFS
is requesting comments on its proposal
to authorize the incidental harassment
of small numbers of these two species
and the application for regulations.

DATES: Comments and information must
be received no later than June 26, 2003.

ADDRESSES: Comments on the proposed
authorization and application should be
addressed to Chief, Marine Mammal
Conservation Division, Office of
Protected Resources, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910—
3225. A copy of the application may be
obtained by writing to this address or by
telephoning one of the contacts listed
here. Comments cannot be accepted if
submitted via e-mail or the Internet.
FOR FURTHER INFORMATION CONTACT:
Sarah Hagedorn, Office of Protected
Resources, NMFS, (301) 713-2322, ext
117; or Christina Fahy, Southwest
Regional Office, NMFS, (562) 980—-4023.

SUPPLEMENTARY INFORMATION:

Background

Sections 101(a)(5)(A) and (D) of the
MMPA (16 U.S.C. 1361 et seq.) direct
the Secretary of Commerce to allow,
upon request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
authorization is provided to the public
for review.

Permission may be granted if NMFS
finds that the taking will have a
negligible impact on the species or
stock(s) and will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses, and if the permissible
methods of taking and requirements
pertaining to the monitoring and
reporting of such takings are set forth.
NMEFS has defined “negligible impact”
in 50 CFR 216.103 as ““...an impact
resulting from the specified activity that
cannot be reasonably expected to, and is
not reasonably likely to, adversely affect
the species or stock through effects on
annual rates of recruitment or survival.”

Subsection 101(a)(5)(D) of the MMPA
established an expedited process by
which citizens of the United States can
apply for an authorization to
incidentally take small numbers of
marine mammals by harassment. Under
Section 3(18)(A), the MMPA defines
“harassment” as:

any act of pursuit, torment, or annoyance
which (i) has the potential to injure a marine
mammal or marine mammal stock in the
wild; or (ii) has the potential to disturb a
marine mammal or marine mammal stock in
the wild by causing disruption of behavioral
patterns, including, but not limited to,
migration, breathing, nursing, breeding,
feeding, or sheltering.

The term “Level A harassment”
means harassment described in
subparagraph (A)(i). The term “Level B
harassment” means harassment
described in subparagraph (A)(ii).

Subsection 101(a)(5)(D) establishes a
45—day time limit for NMFS review of
an application followed by a 30—day
public notice and comment period on
any proposed authorizations for the
incidental harassment of small numbers
of marine mammals. Within 45 days of
the close of the comment period, NMFS
must either issue or deny issuance of
the authorization.

Summary of Request

On May 10, 2002, NMFS received an
application from the MBNMS requesting
a one-year Incidental Harassment
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Authorization (IHA) under section
101(a)(5)(D) and regulations governing
authorizations for a five-year period
under section 101(a)(5)(A) of the MMPA
for the possible harassment of harbor
seals (Phoca vitulina) and California sea
lions (Zalophus californianus)
incidental to coastal fireworks displays
resulting from permitting commercial
companies to hold firework events. This
document serves as Notice of NMFS’
proposal to issue the one-year IHA and
notice of receipt of the application for
regulations.

The MBNMS adjoins 276 miles (444
km) or 25 percent of the central
California coastline, and encompasses
ocean waters from mean high tide to an
average of 25 miles (40 km) offshore
between Rocky Point in Marin County
and Cambria in San Luis Obispo
County. Fireworks displays have been
conducted over current MBNMS waters
for many years as part of national and
community celebrations (such as
Independence Day and municipal
anniversaries), and to foster public use
and enjoyment of the marine
environment. The marine venue for this
activity is the preferred setting for
fireworks in central California in order
to optimize public access and avoid the
fire hazard associated with terrestrial
display sites. Many fireworks displays
occur at the height of the dry season in
central California, when area vegetation
is particularly prone to ignition from
sparks or embers.

In 1992, the MBNMS was the first
national marine sanctuary (NMS) to be
designated along urban shorelines and
has addressed many regulatory issues
previously not encountered by the NMS
program. Authorization of professional
firework displays has been an issue that
has required a steady refinement of
policies and procedures toward this
activity as more has been learned about
its impacts to the environment.

Project Description

Since 1983, the MBNMS, a
component of NOAA, has processed
requests for the professional display of
commercial-grade fireworks in the
atmosphere and at ground or sea level,
and these displays affect the Sanctuary.
Sponsors of fireworks displays
conducted in the MBNMS are required
to obtain authorization due to discharge
of spent pyrotechnic materials into NMS
waters (see 15 CFR 922.132).

Professional pyrotechnic devices used
in firework displays can be grouped into
three general categories: aerial shells,
low-level devices, and set piece
displays. Aerial shells are launched
from mortars using black powder
charges to altitudes of 200 to 1000 ft (61

to 305 m) where they explode and ignite
internal burst charges and incendiary
chemicals. The largest commercial
aerial shells used within MBNMS reach
a maximum altitude of 1000 ft (305 m)
above ground level with a bursting
radius of approx. 850 ft (260 m). Most
of the incendiary elements and part of
the shell casing burn up in the
atmosphere; however, portions of the
casings and some internal structural
components and chemical residue fall
back to the ground or water, depending
on wind conditions. The bulk of debris
will fall to the surface within a 0.5
statute mile (0.8 km) radius of the
launch site. A unique type of aerial shell
is known as a ““salute” shell, the
purpose of which is to produce a loud
percussive audible effect which sounds
similar to cannonfire when detonated.
Low-level devices are similar to over-the
counter fireworks, which produce a
fountain effect of light as burning
particles shoot up out of a tube,
producing a ball or trail of sparkling
light. These fireworks are designed to
produce effects between 0 and 200 ft (0
to 61 m) above ground level, and some
may emit pulsing light patterns and/or
sound effects. Some low-level devices
may project small casings into the air,
which will generally fall to the earth
within a 600—ft (183—m) radius of the
launch site. Set piece fireworks are
mostly static in nature and remain close
to the ground and are usually used in
concert with low-level effects or aerial
shells, typically employing bright flares,
sparkling effects, and limited sound
effects. These displays are designed to
produce effects between 0 and 50 ft (0
to 15 m) above ground level. Depending
on local conditions, fallout is generally
confined within a 300—ft (91—m) radius
of the launch site.

The MBNMS has issued 42 permits
for professional fireworks displays since
1993, with a current average of 7
approvals per year. However, MBNMS
projects that as many as 20 coastal
displays per year may be conducted in,
or adjacent to, MBNMS boundaries in
the future. The number of displays will
be limited to not more than 20 events
per year in four specific areas along 276
mi (444 km) of coastline. In general,
fireworks displays will not exceed 20
minutes in duration and will occur with
an average frequency of less than or
equal to once every two months within
each of the four prescribed display
areas. The vast majority (95 percent) of
fireworks displays authorized in the
MBNMS between 1993 and 2001 have
been aerial displays that usually include
simultaneous low-level displays. An
average large display will last 20

minutes and include 700 aerial shells
and 750 low-level effects. An average
smaller display lasts approximately 7
minutes and includes 300 aerial shells
and 550 low-level effects.

Initially, the MBNMS believed that it
could minimize potential light, sound,
and debris impacts to the NMS and
marine mammals through permit
conditions and has steadily refined
conditions to limit the location, timing,
and composition of professional
fireworks events affecting the MBNMS.
However, due to observations over the
past several years and consultation with
NMFS’ Southwest Region, it appears
that some fireworks displays result in
incidental take of marine mammals by
Level B harassment. NMFS believes that
the nature of the incidental harassment
will be the short-term flushing and
evacuation of non-breeding haulout
sites by California sea lions and Pacific
harbor seals.

Description of Habitat and Marine
Mammals Affected by the Activity

The Monterey Bay area is located in
the Oregonian province subdivision of
the Eastern Pacific Boreal Region. The
six types of habitats found in the bay
area are: (1) submarine canyon habitat,
(2) nearshore sublittoral habitat, (3)
rocky intertidal habitat, (4) sandy beach
intertidal habitat, (5) kelp forest habitat,
and (6) estuarine/slough habitat.
Monterey Bay supports a wide array of
temperate cold-water species with
occasional influxes of warm-water
species, and this species diversity is
directly related to the diversity of
habitats. A description of MBNMS and
its associated marine mammals can be
found in the MBNMS application and
Fireworks Assessment Report (2001),
which are available upon request (see
ADDRESSES).

Marine Mammal Impacts

The species of marine mammals that
may be present in a fireworks display
acute impact area (the area where
sound, light, and debris effects have
direct impacts on marine organisms and
habitats) include the California sea lion,
harbor seal, bottlenose dolphin
(Tursiops truncatus), harbor porpoise
(Phocoena phocoena), California gray
whale (Eschrichtius robustus), and
Southern sea otters (Enhydra lutris
neries).

Marine mammals can be impacted by
fireworks displays in three ways: light,
sound, and debris. Pyrotechnic devices
that operate at higher altitudes are more
likely to have a larger impact area (such
as aerial shells), while ground and low-
level devices have more confined
effects. Possible direct impacts to
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marine mammals include, but are not
limited to, immediate physical and
physiological impacts such as abrupt
changes in behavior, flight response,
diving, evading, flushing, cessation of
feeding, and physical impairment or
mortality.

MBNMS staff have recovered
uncharred casing remnants on ocean
waters immediately after marine
displays, including cardboard cylinders,
disks, paper, plastic pieces, aluminum
foil, cotton string, and even whole
unexploded shells (duds or misfires).
The debris and chemical residue fallout
area is determined by wind conditions,
weather, and other local variations.
MBNMS does not expect this debris to
impact marine mammals, because
permit conditions and mitigation
measures proposed by the Sanctuary
will ensure that the debris resulting
from fireworks displays will not alter
ocean areas or haul-out sites used by
California sea lions and harbor seals.

The applicant requests an
authorization for incidental takes by
Level B harassment only of California
sea lions and harbor seals, which are the
only two marine mammal species under
NMFS’ jurisdiction likely to be
impacted by fireworks displays within
the Sanctuary. The remaining species of
marine mammals, though they may be
present in the acute impact area, are not
likely to be taken by harassment or any
other type of take.

California sea lions primarily use the
Central California area to feed during
the non-breeding season. Following the
breeding season on the Channel Islands,
most adult and sub-adult males migrate
northward to central and northern
California and to the Pacific Northwest,
while most females and young animals
either remain on or near the breeding
grounds throughout the year or move
southward or northward, as far as
Monterey Bay. A minimum of 12,000
sea lions are probably present at any
given time within the entire MBNMS
region. Number of sea lions peak in the
Monterey Bay area in fall and winter
and are at their lowest in spring and
early summer.

Harbor seals are distributed
throughout the west coast of California,
and are residents in the MBNMS
throughout the year, occurring mainly
near the coast. In general, they do not
migrate, preferring instead to forage
within several miles of their haul-out
sites. Within the Sanctuary, harbor seals
often move substantial distances to
foraging areas each night. Pupping
within MBNMS occurs primarily during
March and April followed by a molt
during May and June.

Past monitoring efforts by the
MBNMS staff have identified only a
short-term harassment of animals by
fireworks displays, with the primary
causes of disturbance being light flashes
and sound effects from exploding
fireworks. Typical decibel levels for
displays containing no “salute” effects
range from 70 to 78 dB. Studies
conducted at Vandenberg Air Force
Base (VAFB) to determine responses by
California pinnipeds to the effects of
periodic rocket launches (which have
light and sound effects similar to that of
pyrotechnic displays but with much
greater intensity) have demonstrated the
temporary flushing of animals from haul
out sites, their eventual return, and no
detectable changes in the seals’ hearing
sensitivity as a result. Incidental takes of
marine mammals are limited to Level B
harassment of California sea lions and
harbor seals due to the temporary
evacuation of usual and accustomed
haul-out sites. Sea lions have been
observed evacuating haul-out areas
upon initial detonation of fireworks and
returning to the haul-out sites within 4
to 15 hours following the end of the
fireworks display. Harbor seals have
been seen to remain in the water after
initial fireworks detonation around the
haul-out site. Sea lions in general are
more tolerant to noise and visual
disturbances compared to harbor seals -
adult sea lions have likely habituated to
many sources of disturbance and are,
therefore, tolerant of nearby human
activities. For both pinniped species,
pups and juveniles are more likely to be
harassed when exposed to disturbance
compared to older animals. Please refer
to MBNMS Fireworks Assessment
Report (2001) and Fireworks Guidelines
(2002) for information on quantitative
survey results, related research studies,
and observations made by MBNMS staff
as well as details on how exploding
fireworks impact marine mammals and
how animals respond (see ADDRESSES).

However, because of mitigation
measures proposed, the MBNMS
expects that only Level B incidental
harassment may occur incidental to
coastal fireworks displays and that these
events would result in no detectable
impact on marine mammal species or
stocks or on their habitats. There is no
anticipated impact on the MBNMS or on
the availability of the species or stocks
for subsistence uses because there is no
subsistence harvest of marine mammals
in California.

Number of animals taken by Level B
harassment during fireworks displays is
expected to vary due to factors such as
tidal stage, seasonal shifting prey stocks,
climatic phenomenon (such as El Nino
events), and the number, timing, and

location of future displays. At all four
designated display sites combined,
twenty fireworks events per year could
harass an average annual total of 2,630
California sea lions (6,170 maximum)
and an average annual total of 302
harbor seals (1,065 maximum) within
the MBNMS. Please refer to the MBNMS
Fireworks Assessment Report (2001) for
further information regarding estimated
incidental take numbers by display area
and fireworks events (see ADDRESSES).
Mitigation

The MBNMS has worked with the
United States Fish and Wildlife Service
(USFWS) and NMFS Southwest Region
to craft a set of permitting guidelines
designed to minimize fireworks impacts
in order to protect MBNMS resources, as
well as outline the locations, frequency,
and conditions under which the
MBNMS will authorize marine
fireworks displays. The MBNMS plans
to retain these permitting requirements
and assess displays on a case-by-case
basis, implementing general and special
restrictions unique to each fireworks
event as necessary.

The fireworks guidelines are designed
to prevent an incremental proliferation
of fireworks displays and disturbance
throughout the MBNMS and minimize
area of impact by confining displays to
primary traditional use areas.
Traditional display areas are located
adjacent to urban centers where wildlife
has often acclimated to human
disturbances, such as low-flying aircraft,
emergency vehicles, unleashed pets,
beach combing, recreational and
commercial fishing, surfing, swimming,
boating, and personal watercraft
operations. Future permitted fireworks
displays will be confined to four
prescribed areas within the MBNMS
and prohibited from the remaining 95%
of coastal areas. The conditional display
areas are located at Half Moon Bay, the
Santa Cruz/Soquel area, the
northeastern Monterey Peninsula, and
Cambria (Santa Rosa Creek). An equal
number of private and public displays
will be considered for authorization
within each display area. Remote areas
and locations where professional
fireworks have not traditionally been
conducted will not be considered for
fireworks approval. In general, fireworks
displays will not exceed 20 minutes in
duration and will occur with an average
frequency of less than or equal to one
display every two months within each
of four prescribed display areas. Please
refer to the MBNMS Fireworks
Assessment Report (2001) and
Fireworks Guidelines (2002) for general
information on frequency and duration
of typical fireworks displays within the



Federal Register/Vol. 68, No. 101/ Tuesday, May 27, 2003/ Notices

28813

Sanctuary, strategies for minimizing
impacts, as well as maps and detailed
descriptions of prohibited and
conditional display areas (see
ADDRESSES).

In addition, there is an annual limit
of 20 displays along the entire
Sanctuary coastline to prevent
cumulative adverse environmental
effects from fireworks. The MBNMS
intends on instituting a 5—year permit
system for displays that will occur
annually at a fixed location and in a
consistent manner, such as municipal
Independence Day shows. Also,
MBNMS has established a seasonal
prohibition to safeguard pinniped
reproductive periods. Fireworks events
will not be authorized between March 1
and June 30 of each year, since this
period is the primary reproductive
season for many marine species. After
considering the factors within each
display application, other permit
conditions that may be deemed
appropriate are to limit the number of
aerial “salute” effects used, require the
removal of plastic labels and wrappings,
and to require post-show reporting and
cleanup.

The MBNMS guidelines effectively
remove fireworks impacts from 95
percent of the Sanctuary’s coastal areas,
place an annual quota and multiple
permit conditions on the displays
authorized within the remaining 5
percent of the coast, and impose a
seasonal prohibition on all fireworks
displays within the MBNMS. The
guidelines were developed to minimize
the impacts of fireworks activities on
protected species and habitats, and they
have been well received by local
fireworks sponsors, who have pledged
their cooperation in protecting MBNMS
resources. Please refer to the MBNMS
Fireworks Guidelines (2002) for details
on permit conditions and regulations
(see ADDRESSES).

Monitoring

Of all the past authorized fireworks
display sites within the MBNMS, the
City of Monterey site has received the
highest level of monitoring effort. The
City of Monterey has hosted a marine
fireworks display each July 4th since
1988, which is the longest running and
largest annual commercial fireworks
display within the MBNMS. Because the
Monterey Breakwater and natural rock
formations near the display area serve as
regular haul-out sites for California sea
lions and harbor seals, the Monterey site
has been studied and censused by
government and academic researchers
for over 20 years. Consequently, the
Monterey site has the best background
data available for assessing status and

trends of key marine mammal
populations relative to annual fireworks
displays. For this reason, the MBNMS
proposes that Monterey be monitored as
an indicator site to further determine
how local California sea lion and harbor
seal distribution and abundance are
affected by an annual fireworks display.
The MBNMS has monitored
commercial fireworks displays for
potential impacts to marine life and
habitats since 1993. The Sanctuary will
conduct a visual census of the Monterey
Breakwater and rocks within Monterey
Harbor on July 4 and July 5 each year
to determine annual abundance,
demographic response patterns, and
departure and return rates for California
sea lions and harbor seals relative to the
July 4 fireworks display. Data will be
collected by observers aboard kayaks or
small boats and from ground stations
(where appropriate), using binoculars,
counters, and data sheets to census
animals. The pre- and post- fireworks
census data will be analyzed to identify
any significant temporal changes in
abundance and distribution that might
be attributed to impacts from the annual
fireworks display. The data will also be
added to past research statistics on the
abundance and distribution of stocks at
Monterey Harbor.

Reporting

A draft final report must be submitted
to NMFS within 60 days after the
conclusion of the annual fireworks
permit season. A final report must be
submitted to the Regional Administrator
within 30 days after receiving comments
from NMFS on the draft final report. If
no comments are received from NMFS,
the draft final report will be considered
to be the final report.

Endangered Species Act

Under section 7 of the Endangered
Species Act (ESA), NOAA will consult
with the U.S. Fish & Wildlife Service
(USFWS) on the proposed issuance of
an IHA regarding possible fireworks
impacts to sea otters within the
MBNMS. Consultation will be
concluded prior to the issuance of an
HA.

National Environmental Policy Act

NOAA prepared a Final
Environmental Impact Statement and
Master Plan for the MBNMS (FEIS) in
June 1992. That document is available
for viewing at on the internet (see
Electronic Access). NMFS is reviewing
this FEIS to determine whether
supplemental documentation is needed
prior to making a final determination on
issuance of an THA.

Preliminary Conclusions

NMFS has preliminarily determined
that the short-term impact of fireworks
displays, as described in this document
and in the application for an IHA,
would result in no more than Level B
harassment of small numbers of
California sea lions and harbor seals.
The effects of coastal fireworks displays
will be limited to short term and
localized changes in behavior involving
relatively small numbers of pinnipeds.
Although seals and sea lions may
modify their behavior, including
temporarily vacating haulouts to avoid
the sight and sound of commercial
fireworks, these fireworks are expected
to have a negligible impact on the
animals. In addition, no take by injury
and/or death is anticipated, and
harassment takes will be at the lowest
level practicable due to incorporation of
the mitigation measures mentioned
previously in this document.

Proposed Authorization

NMEFS proposes to issue a 1-year IHA
to the MBNMS for the potential
harassment of small numbers of harbor
seals and California sea lions incidental
to permitted coastal fireworks displays
within the MBNMS, provided the
previously mentioned mitigation,
monitoring, and reporting requirements
are incorporated.

Information Solicited

NMFS requests interested persons to
submit comments and information
concerning this proposed IHA and the
application for regulations request (see
ADDRESSES).

Electronic Access

Additional information on harbor
seals and California sea lions found in
Central California waters can be found
in Forney et al. (2002), which is
available online at:

http://www.nmfs.noaa.gov/prot__res/
PR2/Stock _Assessment

_ Program/individual _sars.html.
The MBNMS’s FEIS is also available
online at:

http://www.mbnms.nos.noaa.gov/intro/
mbnms__eis/welcome.html.

Dated: May 16, 2003.
Donna Wieting,

Acting Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 03—-13156 Filed 5-23-03; 8:45 am|]
BILLING CODE 3510-22-S
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 052003D]

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Pacific Fishery
Management Council’s (Council) Ad
Hoc Allocation Committee (Committee)
will hold a working meeting, which is
open to the public.

DATES: The Committee meeting will be
held Tuesday, June 10, 2003 from 8 a.m.
until business for the day is completed.
The Committee meeting will reconvene
on Wednesday, June 11, 2003 from 8
a.m. until business is completed.

ADDRESSES: The Committee meeting
will be held at the Embassy Suites
Portland Airport, The Firs I-II, 7900 NE
82nd Avenue, Portland, OR 97220;
telephone: (503) 460-3000.

Council address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 200, Portland,
OR 97220-1384.

FOR FURTHER INFORMATION CONTACT: Mr.
John DeVore, Groundfish Fishery
Management Coordinator; telephone:
(503) 820-2280.

SUPPLEMENTARY INFORMATION: The
purpose of the Committee meeting is to
develop options for allocations and
other management measures for the
2004 Pacific Coast groundfish fishery. In
addition, the Committee will evaluate
current catch levels of overfished
groundfish species and may propose
inseason adjustments. The Committee
will discuss the types of provisions that
may be necessary to prevent further
overfishing, to reduce bycatch of
overfished species in the various
groundfish fisheries, and to reduce
bycatch in nongroundfish fisheries. The
Committee will also review new stock
assessments and rebuilding analyses for
groundfish species. No management
actions will be decided by the
Committee. The Committee’s role will
be development of recommendations for
consideration by the Pacific Fishery
Management Council at its June meeting
in Foster City, CA.

Although nonemergency issues not
contained in the meeting agenda may
come before the Committee for
discussion, those issues may not be the
subject of formal Committee action

during this meeting. Committee action
will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under section 305(c) of the Magnuson-
Stevens Fishery Conservation and
Management Act, provided the public
has been notified of the Committee’s
intent to take final action to address the
emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Ms.
Carolyn Porter at (503) 820—2280 at least
5 days prior to the meeting date.

Dated: May 21, 2003.

Richard W. Surdi,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03-13158 Filed 5-23-03; 8:45 am]
BILLING CODE 3510-22-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton and Man-Made Fiber Textile
Products Produced or Manufactured in
Bangladesh

May 20, 2003.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection adjusting limits.

EFFECTIVE DATE: May 28, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection website
at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted for swing,
special shift, and carryforward.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003). Also
see 67 FR 65339, published on October
24, 2002.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

May 20, 2003.

Comumissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on October 18, 2002, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton and man-
made fiber textile products, produced or
manufactured in Bangladesh and exported
during the twelve-month period which began
on January 1, 2003 and extends through
December 31, 2003.

Effective on May 28, 2003, you are directed
to adjust the limits for the following
categories, as provided for under the Uruguay
Round Agreement on Textiles and Clothing:

Category Adjusted”tr\]/qvitili/e-month

338/339 ..o 2,791,914 dozen.

341 e, 4,187,829 dozen.

342/642 819,020 dozen.

351/651 1,364,973 dozen.

638/639 .....ceeuveeennen. 2,875,101 dozen.
1,065,654 dozen.
3,052,747 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2002.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 03-13162 Filed 5-23-03; 8:45 am]|

BILLING CODE 3510-DR-S
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton and Man-Made Fiber Textiles
and Textile Products Produced or
Manufactured in Indonesia

May 20, 2003.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection.

EFFECTIVE DATE. May 28, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection website
at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limit for Categories 638/
639 is being decreased for the
cancellation of special shift from
Categories 338/339, which increases
that limit.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003). Also
see 67 FR 63627, published on October
15, 2002.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

May 20, 2003.

Comimissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on October 8, 2002, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,

man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Indonesia and
exported during the twelve-month period
which began on January 1, 2003 and extends
through December 31, 2003.

Effective on May 28, 2003, you are directed
to adjust the limits for the categories listed
below, as provided for under the Uruguay
Round Agreement on Textiles and Clothing:

Twelve-month restraint

Category limit 1

Levels in Group |
338/339 ..o, 1,897,543 dozen.

2,430,354 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2002.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,
Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc.03-13163 Filed 5-23-03; 8:45 am]
BILLING CODE 3510-DR-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton and Man-Made Fiber Textile
Products Produced or Manufactured in
Nepal

May 20, 2003.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection.

EFFECTIVE DATE: May 28, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection website
at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted for swing
and special swing.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on January 13, 2003). Also
see 67 FR 63631, published on October
15, 2002.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

May 20, 2003.

Comumissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on October 8, 2002, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton and man—
made fiber textile products, produced or
manufactured in Nepal and exported during
the twelve-month period which began on
January 1, 2003 and extends through
December 31, 2003.

Effective on May 28, 2003, you are directed
to adjust the limits for the following
categories, as provided for under the terms of
the current bilateral textile agreement
between the Governments of the United
States and Nepal:

Adjusted twelve-month
Category | limit 1
7 N N 1,144,749 dozen.
347/348 1,172,618 dozen.
641 i, 438,381 dozen.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2002.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc. 03—13164 Filed 5—-23-03; 8:45 am)]

BILLING CODE 3510-DR-S
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton and Man-Made Fiber Textile
Products Produced or Manufactured in
Pakistan

May 20, 2003.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection adjusting limits.

EFFECTIVE DATE. May 28, 2003.

FOR FURTHER INFORMATION CONTACT: Ross
Arnold, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port, call (202)
927-5850, or refer to the Bureau of
Customs and Border Protection website
at http://www.customs.gov. For
information on embargoes and quota re-
openings, refer to the Office of Textiles
and Apparel website at http://
otexa.ita.doc.gov.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being adjusted for
carryover, recrediting unused
carryforward, swing, special swing, and
special shift.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 68 FR 1599,
published on December 18, 2001). Also
see 67 FR 68572, published on
November 12, 2002.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

May 20, 2003.

Comimissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on November 1, 2002, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton and man-

made fiber textile products produced or
manufactured in Pakistan and exported
during the twelve-month period which began
on January 1, 2003 and extends through

December 31, 2003.

Effective on May 28, 2003, you are directed
to adjust the limits for the following
categories, as provided for under the Uruguay
Round Agreement on Textiles and Clothing:

Twelve-month restraint

Category limit 1

219 e 14,779,190 square
meters.

226/313 ..ocoeeiean 177,762,140 square
meters.

237 e 300,884 dozen.

239pt.2 e, 2,482,217 kilograms.

314 e 10,859,214 square
meters.

315 128,607,717 square
meters.

317/617 .o 58,355,596 square

331pt./631pt. 3
334/634 ..
335/635 ..
336/636 ..
338
339
340/640 .......ccccvenne

341/641
342/642 ..
347/348 ..
351/651 ..
352/652

360 .o

625/626/627/628/629

638/639 ..
647/648 ..
666—P 7

meters.
1,493,231 dozen pairs.
700,733 dozen.
791,127 dozen.
887,757 dozen.
8,975,421 dozen.
2,999,139 dozen.
1,476,854 dozen of
which not more than
553,819 dozen shall
be in Categories
340-D/640-D 4.
1,694,380 dozen.
671,173 dozen.
1,750,737 dozen.
824,213 dozen.
1,791,771 dozen.
1,164,554 kilograms.
9,392,540 numbers.
10,921,556 numbers.
72,085,617 numbers.
1,264,224 kilograms.
39,960,241 square
meters.
42,510,887 square
meters.
104,199,548 square
meters of which not
more than
64,166,786 square
meters shall be in
Category 625; not
more than
67,816,075 square
meters shall be in
Category 626; not
more than
67,816,075 square
meters shall be in
Category 627; not
more than
14,030,913 square
meters shall be in
Category 628; and
not more than
67,816,075 square
meters shall be in
Category 629.
417,171 dozen.
1,944,160 dozen.
1,285,911 kilograms.

Category Twelve-rTI}%r}:q restraint
666-S°8 oo 6,807,768 kilograms.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2002.

2Category 239pt.:
6209.20.5040 (diapers).

3 Category 331pt.: all HTS numbers except
6116.10.1720, 6116.10.4810, 6116.10.5510,
6116.10.7510, 6116.92.6410, 6116.92.6420,
6116.92.6430, 6116.92.6440, 6116.92.7450,
6116.92.7460, 6116.92.7470, 6116.92.8800,
6116.92.9400 and 6116.99.9510; Category
631pt.: all HTS numbers except 6116.10.1730,
6116.10.4820, 6116.10.5520, 6116.10.7520,
6116.93.8800, 6116.93.9400, 6116.99.4800,
6116.99.5400 and 6116.99.9530.

4Category 340-D: only HTS numbers
6205.20.2015, 6205.20.2020, 6205.20.2025
and 6205.20.2030; Category 640-D: only HTS
numbers 6205.30.2010, 6205.30.2020,
6205.30.2030, 6205.30.2040, 6205.90.3030
and 6205.90.4030.

5Category 359-C: only HTS numbers
6103.42.2025, 6103.49.8034, 6104.62.1020,
6104.69.8010, 6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090, 6204.62.2010,
6211.32.0010, 6211.32.0025 and
6211.42.0010; Category 659-C: only HTS
numbers 6103.23.0055, 6103.43.2020,
6103.43.2025, 6103.49.2000, 6103.49.8038,
6104.63.1020, 6104.63.1030, 6104.69.1000,
6104.69.8014, 6114.30.3044, 6114.30.3054,
6203.43.2010, 6203.43.2090, 6203.49.1010,
6203.49.1090, 6204.63.1510, 6204.69.1010,
6210.10.9010, 6211.33.0010, 6211.33.0017
and 6211.43.0010.

only HTS number

6Category 369-S: only HTS number
6307.10.2005.
7Category 666-P: only HTS numbers

6302.22.1010, 6302.22.1020,
6302.32.1010, 6302.32.1020,
and 6302.32.2020.

8Category 666-S: only HTS numbers
6302.22.1030, 6302.22.1040, 6302.22.2020,
6302.32.1030, 6302.32.1040, 6302.32.2030
and 6302.32.2040.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.
[FR Doc. 03-13165 Filed 5—23-03 8:45 am]

BILLING CODE 3510-DR-S

6302.22.2010,
6302.32.2010

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Leader, Regulatory
Management Group, Office of the Chief
Information Officer, invites comments
on the proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to

submit comments on or before July 28,
2003.
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SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Management Group, Office
of the Chief Information Officer,
publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) Is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner; (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected; and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: May 20, 2003.
John D. Tressler,

Leader, Regulatory Management Group,
Office of the Chief Information Officer.

Office of Elementary and Secondary
Education

Type of Review: Extension.

Title: 21st Century Community
Learning Centers Annual Performance
Report.

Frequency: Annually.

Affected Public: State, Local, or Tribal
Gov’t, SEAs or LEAs; Not-for-profit
institutions.

Reporting and Recordkeeping Hour
Burden:

Responses: 1,125.
Burden Hours: 9,000.

Abstract: 21st Century Community

Learning Center grantees must annually

submit the report so the Department can
evaluate the performance of grantees
prior to awarding continuation grants
and to assess a grantee’s prior
experience at the end of each budget
period. An extension of the currently
approved collection is necessary to
collect information through the
grantees’ final budget period (2004).

Requests for copies of the proposed
information collection request may be
accessed from http://edicsweb.ed.gov,
by selecting the “Browse Pending
Collections” link and by clicking on
link number 2277. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202—4651 or to the e-mail address
vivian_reese@ed.gov. Requests may also
be electronically mailed to the internet
address OCIO_RIMG®@ed.gov or faxed to
(202) 708—9346. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Kathy Axt at e-
mail address Kathy.Axt@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 03-13132 Filed 5-23-03; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Management Group, Office of the Chief
Information Officer invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before June 26,
2003.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Karen Lee, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503 or should be electronically
mailed to the internet address
Karen_F._Lee@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Management Group, Office
of the Chief Information Officer,
publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g. new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.

Dated: May 19, 2003.
John D. Tressler,

Leader, Regulatory Management Group,
Office of the Chief Information Officer.

Federal Student Aid

Type of Review: Revision of a
currently approved collection.

Title: Student Aid Internet Gateway
(SAIG) Enrollment Document (JS).

Frequency: On Occasion.

Affected Public: Not-for-profit
institutions (primary), Businesses or
other for-profit, State, Local, or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 6902.
Burden Hours: 6902.

Abstract: Enrollment in SAIG allows
eligible entities to exchange Title IV
information electronically with the
Department of Education. Users are able
to receive, transmit, view and update
student financial aid data via SAIG.
Eligible respondents include
postsecondary schools that participate
in Federal student financial aid
programs, financial aid servicers, state
and guaranty agencies, lenders, and
need analysis servicers.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
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“Browse Pending Collections” link and
by clicking on link number 2196. When
you access the information collection,
click on “Download Attachments “ to
view. Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
202024651 or to the e-mail address
vivan.reese@ed.gov. Requests may also
be electronically mailed to the internet
address OCIO_RIMG@ed.gov or faxed to
(202) 708-9346. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joe Schubart at his
e-mail address joe.schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

Office of Postsecondary Education

Type of Review: Revision of a
currently approved collection.

Title: FIPSE Comprehensive Program
Grant Application (1890-0001) (JS).

Frequency: Annually.

Affected Public: Not-for-profit
institutions (primary).

Reporting and Recordkeeping Hour
Burden:

Responses: 1650.

Burden Hours: 19500.

Abstract: The Comprehensive
program is a discretionary grant award
program of the fund for the
Improvement of Postsecondary
Education (FIPSE). Applications are
submitted in two stages—preliminary
and final. The program supports
innovative reform projects that hold
promise as models for the resolution of
important issues and problems in
postsecondary education. Grants made
under this program are expected to
contribute new information in
educational practice that can be shared
with others. As its name suggests, the
Comprehensive program may support
activities in any discipline, program, or
student service. Nonprofit institutions
and organizations offering
postsecondary education programs are
eligible applicants. The Comprehensive
Program has established a record of
meaningful and lasting improvement to
access, retention, and quality in
postsecondary education.

This information collection is being
submitted under the Streamlined
Clearance Process for Discretionary
Grant Information Collections (1890—
0001). Therefore, the 30-day public
comment period notice will be the only

public comment notice published for
this information collection.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2280. When
you access the information collection,
click on “Download Attachments “ to
view. Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202-4651 or to the e-mail address
vivan.reese@ed.gov. Requests may also
be electronically mailed to the internet
address OCIO_RIMG®@ed.gov or faxed to
(202) 708—9346. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joe Schubart at his
e-mail address joe.schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 03-13133 Filed 5—-23-03; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Office of Special Education and
Rehabilitative Services

[CFDA No.: 84.323A]

Special Education: State Program
Improvement Grants Program Notice
Inviting Applications for New Awards
for Fiscal Year (FY) 2002

Purpose of Program: The purpose of
this program, authorized under the
Individuals with Disabilities Education
Act (IDEA) Amendments of 1997, is to
assist State educational agencies and
their partners referred to in section
652(b) of IDEA with reforming and
improving their systems for providing
educational, early intervention, and
transitional services, including their
systems for professional development,
technical assistance, and dissemination
of knowledge about best practices, to
improve results for children with
disabilities.

Eligible Applicants: A State
educational agency of one of the 50
States, the District of Columbia, or the
Commonwealth of Puerto Rico or an
outlying area (United States Virgin
Islands, Guam, American Samoa, and
the Commonwealth of the Northern

Mariana Islands) that is not a current
grantee.

Applications Available: May 27, 2003.

Deadline for Transmittal of
Applications: July 11, 2003.

Deadline for Intergovernmental
Review: September 12, 2003.

Estimated Available Funds: $11
million.

Estimated Range of Awards: Awards
will be not less than $530,000, nor more
than $2,199,000 in the case of the 50
States, the District of Columbia, and the
Commonwealth of Puerto Rico; and not
less than $84,800, in the case of an
outlying area. Pursuant to subsection
655(b) the Secretary has increased the
maximum award amount above the
maximum award amount for the FY
2002 competition to account for
inflation.

Note: Consistent with EDGAR 34 CFR
75.104(b), we will reject any application that
proposes a project funding level for any year
that exceeds the stated maximum award
amount for that year.

We will set the amount of each grant
after considering:

(1) The amount of funds available for
making the grants;

(2) The relative population of the
State or outlying area; and

(3) The types of activities proposed by
the State or outlying area.

Estimated Average Size of Awards:
$1,000,000.

Estimated Number of Awards: 10.

Note: The Department of Education is not
bound by the estimated size and number of
awards in this notice.

Project Period: Not less than one year
and not more than five years.

Page Limits: Part III of each
application submitted under a priority
in this notice, the application narrative,
is where an applicant addresses the
selection criteria that are used by
reviewers in evaluating the application.
You must limit part III to the equivalent
of no more than 100 pages, using the
following standards:

e A “page” is 8.5" x 11" (on one side
only) with one-inch margins (top,
bottom, and sides).

* Double-space (no more than three
lines per vertical inch) all text in the
application narrative, including titles,
headings, footnotes, quotations, and
captions, as well as all text in charts,
tables, figures, and graphs.

* If using a proportional computer
font, use no smaller than a 12-point
font, and an average character density
no greater than 18 characters per inch.
If using a nonproportional font or a
typewriter, do not use