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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 989
[Docket No. FV03-989-7 IFR]

Raisins Produced From Grapes Grown
in California; Reduction in Additional
Storage Payments Regarding Reserve
Raisins Intended for Use as Cattle
Feed

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule reduces the
additional holding and storage
payments regarding 2002 Natural (sun-
dried) Seedless reserve raisins that are
carried into the 2003 crop year and
intended for use as cattle feed. The crop
year runs from August 1 through July
31. Such payments are authorized under
the Federal marketing order for
California raisins (order). The order
regulates the handling of raisins
produced from grapes grown in
California and is administered locally
by the Raisin Administrative Committee
(RACQ). This action will reduce expenses
incurred by the 2002 reserve pool and
thereby help improve returns to 2002
equity holders, primarily raisin
producers.

DATES: Effective August 1, 2003.
Comments received by September 29,
2003, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; Fax: (202)
720-8938, or E-mail:

moab.docketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be made available for public
inspection in the Office of the Docket
Clerk during regular business hours, or
can be viewed at: http://
www.ams.usda.gov/fv/moab.html.
FOR FURTHER INFORMATION CONTACT:
Maureen T. Pello, Senior Marketing
Specialist, California Marketing Field
Office, Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (559) 487-5901, Fax: (559)
487-5906; or George Kelhart, Technical
Advisor, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, 1400
Independence Avenue SW., STOP 0237,
Washington, DC 20250-0237; telephone:
(202) 720-2491, Fax: (202) 720-8938.
Small businesses may request
information on complying with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Jay.Guerber@usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 989 (7 CFR part 989),
both as amended, regulating the
handling of raisins produced from
grapes grown in California, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any State or local laws, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the

order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA'’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule reduces the additional
holding and storage payments regarding
2002 NS reserve raisins that are carried
into the 2003 crop year and intended for
use as cattle feed. The crop year runs
from August 1 through July 31. Under
the order, handlers are compensated for
receiving, storing, fumigating, and
handling reserve tonnage raisins
acquired during a crop year. The order
also authorizes additional payments for
reserve raisins held beyond the crop
year of acquisition. The RAC met on
July 2, 2003, and unanimously
recommended that additional payments
for reserve raisins intended for use as
cattle feed accrue beginning September
13, 2003, rather than August 1, 2003.
This action will reduce expenses
incurred by the 2002 reserve pool and
thereby help improve returns to 2002
equity holders, primarily raisin
producers.

Volume Regulation Provisions

The order provides authority for
volume regulation designed to promote
orderly marketing conditions, stabilize
prices and supplies, and improve
producer returns. When volume
regulation is in effect, a certain
percentage of the California raisin crop
may be sold by handlers to any market
(free tonnage) while the remaining
percentage must be held by handlers in
a reserve pool (reserve) for the account
of the RAC. Reserve raisins are disposed
of through various programs authorized
under the order. For example, reserve
raisins may be sold by the RAC to
handlers for free use or to replace part
of the free tonnage they exported;
carried over as a hedge against a short
crop the following year; or may be
disposed of in other outlets not
competitive with those for free tonnage
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raisins, such as government purchase,
distilleries, or animal feed. Net proceeds
from sales of reserve raisins are
ultimately distributed to the reserve
pool’s equity holders, primarily
producers.

Costs Regarding Holding and Storage of
Reserve Raisins

Section 989.66(f) of the order specifies
that handlers be compensated for
receiving, storing, fumigating, and
handling that tonnage of reserve raisins
determined by the reserve percentage of
a crop year and held by them for the
account of the RAC, in accordance with
a schedule of payments established by
the RAC and approved by the Secretary.
Further, the RAC must pay rent to
producers or handlers for boxes used in
storing reserve raisins held beyond the
crop year of acquisition. As previously
mentioned, the crop year runs from
August 1 through July 31.

Section 989.401(b) of the order’s rules
and regulations specifies additional
payments to handlers for storing,
handling, and fumigating reserve raisins
held beyond the crop year of
acquisition. Specifically, handlers must
be compensated for such raisins at a rate
of $2.30 per ton for the first 3 months
(August through October), and at a rate
of $1.18 per ton per month for the
remaining 9 months (November through
July).

Section 989.401(c) specifies further
payment of rental on boxes and bins
containing raisins held beyond the crop
year of acquisition. Specifically, persons
who furnish boxes or bins used for
storing reserve raisins held for the
account of the RAC on August 1 are
compensated for the use of such
containers as follows: For boxes, 22
cents per day, not to exceed a total
payment of $1.00 per box per year, per
average net weight of raisins in a
sweatbox, with equivalent rates for
raisins in boxes other than sweatboxes;
and for bins, 20 cents per day per bin,
not to exceed a total of $10.00 per bin
per year.

Disposal Program

Pursuant to § 989.67(b) of the order,
the RAC is implementing a program to
dispose of 40,000 tons of 2002 NS
reserve raisins for use as cattle feed. The
tonnage is stored at handler facilities
and will be adulterated to ensure that
the raisins remain in non-commercial
channels. The program is intended to
help the industry reduce its burdensome
oversupply of raisins. It will also help
make available bins for storing raisins
during the new crop year, which begins
August 1, 2003. Barring unforeseen
circumstances, reserve tonnage intended

for use as cattle feed should be removed
from handler premises by mid-
September 2003.

RAC Recommendation

The RAC met on July 2, 2003, and
unanimously recommended reducing
the additional holding and storage
payments regarding 2002 NS reserve
raisins held by handlers on August 1,
2003, and intended for use as cattle
feed. Specifically, additional payments
for such raisins will accrue beginning
September 13, 2003, rather than August
1, 2003. Thus, additional costs will only
be incurred for such tonnage that
remains at handler premises after
September 12, 2003. Payments for
storing and holding reserve raisins are
deducted from reserve pool proceeds,
and net proceeds are ultimately
distributed to equity holders. Thus,
reducing the expenses for 2002 NS
reserve tonnage intended for use as
cattle feed will help improve returns to
2002 equity holders.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 20 handlers
of California raisins who are subject to
regulation under the order and
approximately 4,500 raisin producers in
the regulated area. Small agricultural
service firms are defined by the Small
Business Administration (13 CFR
121.201) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000. Thirteen of the 20 handlers
subject to regulation have annual sales
estimated to be at least $5,000,000, and
the remaining 7 handlers have sales less
than $5,000,000. No more than 7
handlers, and a majority of producers, of
California raisins may be classified as
small entities.

This rule reduces the additional
holding and storage payments specified
in paragraphs (b) and (c) of § 989.401

regarding 2002 NS reserve raisins that
are intended for use as cattle feed.
Specifically, additional payments for
such raisins will accrue beginning
September 13, 2003, rather than August
1, 2003. Under the order, handlers are
compensated for receiving, storing,
fumigating, and handling reserve
tonnage raisins acquired during a crop
year. The order also authorizes
additional holding and storage
payments for reserve raisins held
beyond the crop year of acquisition.
This action reduces these additional
payments for 2002 NS reserve raisins
held by handlers on August 1, 2003, that
are intended for use as cattle feed.
Authority for this action is provided in
§989.66(f) of the order.

Regarding the impact of this rule on
affected entities, handlers and
producers, the order provides that
handlers store reserve raisins for the
account of the RAC. Net proceeds from
sales of such reserve raisins are
distributed to the reserve pool’s equity
holders, primarily producers. Handlers
are compensated from reserve pool
funds for their costs in receiving,
storing, fumigating, and handling
reserve raisins during the crop year of
acquisition and for the subsequent crop
year. Compensation is also paid for the
use of bins and boxes for storing reserve
raisins held beyond the crop year of
acquisition.

Under the disposal program, it is
estimated that about 22,500 tons of
reserve raisins will remain at handler
premises after August 1, 2003. If 634
tons were removed per day, costs to
store, handle, and fumigate the tonnage
at the current rate of $2.30 per day
between August 1 and September 12,
2003, would be $59,133.00. Bin-rental
costs for the same period at the current
rate of $0.20 per day per bin would be
$161,966.00. Thus, the RAC would
incur an estimated $221,000 for holding
and storing 2002 reserve raisins that are
intended for use as cattle feed between
August 1 and September 12, 2003. This
rule will reduce these costs to zero and
thereby reduce expenses incurred by the
2002 NS reserve pool. Handlers,
however, will not be compensated this
amount for holding and storing this
tonnage.

Regarding alternatives to this action,
one option would be to maintain the
status quo and have the 2002 reserve
pool incur these costs. However, this
would not help to improve returns to
2002 equity holders. Another alternative
would be to reduce the payments for the
period August 1 through September 12,
2003, to figures lower than those
currently specified in § 989.401.
However, all RAC members supported
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reducing the additional holding and
storage payments for 2002 reserve
raisins intended for use as cattle feed so
that such payments will accrue
beginning September 13, 2003, rather
than August 1, 2003.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large raisin handlers.
As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. Finally, USDA has not
identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule.

Further, the RAC’s Administrative
Issues Subcommittee and RAC meetings
on July 2, 2003, where this action was
deliberated were both public meetings
widely publicized throughout the raisin
industry. All interested persons were
invited to attend the meetings and
participate in the industry’s
deliberations. Finally, all interested
persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
fv/moab.html. Any questions about the
compliance guide should be sent to Jay
Guerber at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

A 60-day comment period is invited
to allow interested persons to respond
to this rule. All written comments
timely received will be considered prior
to finalization of this rule.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the RAC and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This action needs to be in
place by August 1, 2003, so that
additional payments regarding reserve
raisins held by handlers on August 1,
2003, and intended for cattle feed will
be incurred beginning September 13,
2003, rather than August 1 2003; (2)

handlers and producers are aware of
this action which was recommended by
the RAC at a public meeting; (3) the
action was recommended by a
unanimous vote of the RAC; and (4) this
interim final rule provides a 60-day
comment period for written comments
and all comments timely received will
be considered prior to finalization of
this rule.

List of Subjects in 7 CFR Part 989

Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.

» For the reasons set forth in the
preamble, 7 CFR part 989 is amended as
follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

» 1. The authority citation for 7 CFR part
989 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2.In §989.401, paragraphs (b) and (c)
are revised to read as follows:

§989.401 Payments for services
performed with respect to reserve tonnage
raisins.

* * * * *

(b) Additional payment for reserve
tonnage raisins held beyond the crop
year of acquisition. Additional payment
for reserve tonnage raisins held beyond
the crop year of acquisition shall be
made in accordance with this
paragraph. Each handler holding such
raisins for the account of the Committee
on August 1 shall be compensated for
storing, handling, and fumigating such
raisins at the rate of $2.30 per ton per
month, or any part thereof, between
August 1 and October 31, and at the rate
of $1.18 per ton per month, or any part
thereof, between November 1 and July
31: Provided, That handlers holding
2002—-03 Natural (sun-dried) Seedless
reserve raisins on August 1, 2003, that
are intended for use as cattle feed shall
be compensated for storing, handling,
and fumigating such raisins at the rate
of $2.30 per ton per month, or any part
thereof, between September 13 and
October 31, 2003, and at the rate of
$1.18 per ton per month, or any part
thereof, between November 1, 2003, and
July 31, 2004. Such services shall be
completed so that the Committee is
assured that the raisins are maintained
in good condition.

(c) Payment of rental on boxes and
bins containing raisins held beyond the
crop year of acquisition. Payment of
rental on boxes and bins containing
reserve tonnage raisins held beyond the
crop year of acquisition shall be made

in accordance with this paragraph. Each
handler, producer, dehydrator, and
other person who furnishes boxes or
bins in which such raisins are held for
the account of the Committee on August
1, shall be compensated for the use of
such boxes and bins: Provided, That
persons holding 2002—-03 Natural (sun-
dried) Seedless reserve raisins on
September 13, 2003, that are intended
for use as cattle feed shall be
compensated for the use of such boxes
and bins, and that no compensation
shall be accrued for such raisins held
between August 1 and September 12,
2003. The rate of compensation shall be:
For boxes, two and one-half cents per
day, not to exceed a total payment of $1
per box per year, per average net weight
of raisins in a sweatbox, with equivalent
rates for raisins in boxes other than
sweatboxes; and for bins 20 cents per
day per bin, not to exceed a total of $10
per bin per year. For purposes of this
paragraph, box means any container
with a capacity of less than 1,000
pounds, and bin means any container
with a capacity of 1,000 pounds or
more. The average net weight of raisins
in each type of box shall be the industry
average as computed by the Committee
for the box in which the raisins are so
held. No further compensation shall be
paid unless the raisins are so held in the

boxes on the succeeding August 1.
* * * * *

Dated: July 25, 2003.
A.]. Yates,

Administrator, Agricultural Marketing
Service.

[FR Doc. 03—-19492 Filed 7-28-03; 1:04 pm]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

9 CFR Part 319
[Docket No. 01-018F]
Definitions and Standards of Identity

or Composition: Elimination of the
Pizza with Meat or Sausage Standards

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is rescinding
the regulatory standards of identity for
“pizza with meat” and “pizza with
sausage.” FSIS has determined that the
standards no longer serve their original
purpose of protecting the public from
economic deception. Furthermore, FSIS
believes that the standards may be
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inhibiting manufacturers of federally
inspected pizzas from producing and
marketing the styles of pizzas that
today’s consumers demand. Once this
rule becomes effective, products may be
identified with a common or usual
name that includes the term “pizza;”
identifies the meat or poultry
component, e.g., ‘“pepperoni;” and
declares other components as a feature
that distinguishes them from the other
pizza product, e.g. ‘‘pizza—garlic sauce,
tomatoes, reduced-fat cheese, and
seasoned beef strips on a crust.”

FSIS is also amending the meat and
poultry products inspection regulations
to require, for a limited time, that the
labels of products identified as meat or
poultry pizzas in their common or usual
names include the percent of meat or
poultry in the product in a parenthetical
statement that is contiguous to the
ingredients statement. This labeling
requirement will expire after three
years. FSIS is adopting this requirement
because, based on comments received in
response to the proposed rule, the
Agency has concluded that some
consumers still rely on the standards to
ensure that a product identified as a
meat or poultry “pizza” contains a
certain amount of meat or poultry. FSIS
will allow pizza manufacturers to
exhaust their remaining packaging
inventory before they will be required to
comply with the new labeling
requirement. Requiring percent labeling
of the meat or poultry content of non-
standardized pizzas for a limited time is
a transitional step to allow these
consumers to understand the nature of
the food.

DATES: This rule is effective October 22,
2003. Sections 317.8(b)(40) and
381.129(f) shall expire October 24, 2006.
FOR FURTHER INFORMATION CONTACT:
Robert C. Post, Ph.D., Director, Labeling
and Consumer Protection Staff, Food
Safety and Inspection Service, U.S.
Department of Agriculture, Washington,
DC 20250-3700; (202) 205-0279.
SUPPLEMENTARY INFORMATION:

Background

On November 2, 2001, FSIS published
a proposed rule in the Federal Register
to amend part 319 of the Federal meat
inspection regulations to rescind the
standards of identity for “‘pizza with
meat” and “‘pizza with sausage” (66 FR
55601). The proposed rule was in
response to a petition submitted on
February 4, 1999, by the National
Frozen Pizza Institute (NFPI). In support
of its petition, NFPI submitted data to
demonstrate that the pizza standards are
restricting the development of new
products by the frozen pizza industry,

including pizzas with reductions in
constituents that are of health concern
to some people, such as fat and
cholesterol. NFPI also presented
evidence that, due to product
innovation in the food service industry,
consumers’ expectations of what is
meant by the term “pizza” are broader
that what is prescribed by the current
standards.

Once this final rule becomes effective,
products identified as meat or sausage
pizzas will no longer be required to
contain tomato sauce, cheese, and a
bread-based crust, as prescribed by the
standards under 9 CFR 319.600. In
addition, manufacturers of pizza
products will be permitted to reduce the
minimum meat content from 12 percent
cooked or 15 percent raw to 2 percent
cooked or 3 percent raw, the level of
meat required for a product to be
considered a meat food product subject
to USDA jurisdiction.

In the preamble to the proposed rule,
FSIS mentioned that although the
regulations do not contain a standard of
identity for pizza products that contain
poultry, FSIS has treated these products
as “like products” to pizza with meat or
sausage. The Agency’s policy has been
that these products must contain at least
12 percent cooked poultry meat. Once
this final rule becomes effective, the
policy that pizzas that contain poultry
must have a minimum poultry content
will also be revoked.

As discussed in the preamble to the
proposed rule, rescinding the meat and
sausage pizza standards of identity does
not mean that the names for products
identified as “'pizzas’ will be
unregulated. Under 9 CFR 317.2(c)(1)
and 381.117(a), non-standardized meat
and poultry products must be identified
by the common or usual name of the
product, or if the product has no
common or usual name, a truthful,
descriptive designation. FSIS has
determined that, in the absence of a
regulatory standard of identity, the term
‘“‘pizza” represents the appropriate
common or usual name for the class of
products that have been traditionally
formulated with the components
stipulated in the regulatory standard
prescribed by 9 CFR 319.600, i.e.,
tomato sauce, cheese, and meat topping
on a bread-based crust. Products that
contain these ingredients may be
identified by a common or usual name
that includes the term ‘““pizza;”
identifies the meat or poultry
component, e.g., pepperoni; and
declares any other components or
features that distinguish it from
traditional pizzas, e.g., “‘pizza—garlic
sauce, tomatoes, reduced-fat cheese, and
seasoned beef strips on a crust.”

In the preamble to the proposed rule,
FSIS requested comments on whether
the product names of non-standardized
pizzas should be required to include the
percent of meat or poultry. Based on the
comments received in response to this
question, FSIS has concluded that some
consumers still rely on the standards to
ensure that a meat or poultry product
identified as a “pizza’ contains a
certain amount of meat or poultry. To
prevent these consumers from being
misled about the meat or poultry
content of non-standardized pizzas, the
Agency is requiring that the labeling of
products that are identified in their
common or usual names as pizzas that
contain a meat or poultry component
(e.g. “pizza with meat,” ““sausage, green
pepper, and mushroom pizza,” “Thai
pizza—chicken, peanut sauce, and
vegetables on a crust”) include a
parenthetical statement of the percent of
meat or poultry in the product that is
contiguous to the ingredients statement.
This labeling requirement will be
effective for three years to allow
consumers to become familiar with
variations in the meat or poultry content
that will be permitted in pizzas as non-
standardized foods. FSIS will allow
manufacturers of meat and poultry
pizzas to exhaust their remaining
packaging inventory before they will be
required to comply with the new
labeling requirement.

Comments and Responses

The comment period for the proposed
rule closed on January 2, 2002.
However, in response to comments
requesting that FSIS extend the
comment period, on March 14, 2002, the
Agency reopened and extended that
comment period for an additional 30
days. Thus, the comment period closed
on April 15, 2002.

FSIS received 36 comments in
response to the proposed rule from
consumers, consumer advocacy
organizations, members of the frozen
pizza industry, academia, industry
consultants, and trade and professional
associations representing livestock
producers, meat processors, food
processors, seasoning manufacturers,
soy product producers, and dietitians.
Most of the commenters supported
eliminating the standards of identity for
meat and sausage pizzas. In general, the
supporters agreed that the standards are
restricting the development of new
products by the frozen pizza industry,
and that consumers, expectations of
what is meant by the term “pizza” are
broader that what is prescribed by the
current standards. Eight commenters
opposed the proposed rule, mainly
because they believe that the current
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standards still serve their intended
purpose of protecting consumers from
economic deception, particularly with
regard to the meat content of products
identified as meat or sausage pizzas.
Three commenters, a trade association
representing the frozen foods industry,
a trade association representing meat
processors, and a large company that
manufactures a variety of food products,
including frozen pizzas, took no
position on whether FSIS should
eliminate the existing pizza standards
but submitted comments on certain
aspects of the proposed rule. Summaries
of issues raised by commenters and
Agency responses follow.

Comment: As mentioned above, in the
preamble to the proposed rule, FSIS
stated that, if it were to rescind the
pizza standards, it had tentatively
determined that required labeling
features, such as the product name,
ingredients statement, and nutrition
facts panel, will provide adequate
information for consumers to make
informed choices when purchasing
federally inspected pizza products (66
FR 55601, 55602). In particular, the
Agency concluded that the product
name would become a descriptive
feature to convey to the consumer the
components of the product. The Agency
went on to request comments on
whether the product name of non-
standardized pizzas should be required
to include the percent of meat or poultry
in the product. Almost all commenters
that supported eliminating the pizza
standards opposed this proposed
requirement. Following is a summary of
the reasons for their opposition.

* The product names of pizzas sold
by restaurants and delivery services
would not be required to contain the
percent of meat or poultry in the
product, thereby re-establishing
different regulatory treatment for the
retail and frozen pizza industries.

» Percentage labeling of a specific
ingredient is not required for other
products regulated by FSIS or the Food
and Drug Administration (FDA).

* If the product name for non-
standardized pizzas must include the
percent of meat or poultry in the
product, then it should also be required
to include the percent of other
characterizing ingredients, such as
mushrooms or seasonings, as well.

* Requiring that the percent of meat
or poultry in a non-standardized pizza
product be included as part of the
product name is not necessary because
existing required labeling features,
including mandatory ingredient and
nutrition information, already provide
sufficient information about a product’s
meat or poultry content.

* Requiring percent labeling of the
meat content implies that meat is the
most valuable ingredient in the product.
The amount of meat topping is not the
determining characteristic of the
product. Consumers also look at overall
cost and quality of ingredients used.

* Unlike some other products, the
meat content of a pizza is readily
apparent with even a superficial visual
exam, which allows consumers to assess
the value of the product for the price.

* Such information would have little
meaning to consumers and could lead to
counter productive competitive labeling
contests, which would not serve
consumers’ best interests.

+ Percent meat content labeling
assumes that all meat toppings are
equivalent in cost, which is not an
accurate assumption.

* Pizzas subject to FDA and FSIS
jurisdiction should be marketed and
regulated similarly. FDA has no such
specific requirement or any standards
for pizzas subject to FDA’s jurisdiction.

» Few consumers have a working
knowledge of the current standards.
Therefore, it is not relevant to require
the labeling to include the percentage of
meat or poultry in the pizza.

* Requiring percent labeling of the
meat or poultry content would require
manufacturers to disclose proprietary
information, including trademark
recipes. Manufacturers who wish to
provide this information voluntarily
could do so if they believed that
communicating the percent of meat in
the product provided them an
advantage.

» Percent ingredient labeling,
including a requirement for meat or
poultry percent ingredient labeling, is
not in keeping with historical U.S.
government policy regarding standards
that suggest percentage ingredient
labeling of foods in international trade.
For a number of years, the U.S.
delegation to the Codex Committee on
Food Labeling opposed a European
Union (EU) proposal to require labeling
of percent fish core in fish sticks.
Importantly, unlike frozen pizza, fish
sticks do have one characterizing
ingredient.

One commenter, a representative of a
consumer advocacy organization, stated
that requiring that the product names of
non-standardized pizzas include the
percent of meat or poultry in the
product, although well intentioned,
seems clumsy and extreme. A better
solution, suggested the commenter, is to
identify the percent of meat or poultry
in a product somewhere outside the
ingredients statement, but not as part of
the product name.

Another commenter, a trade
association representing meat
processors, noted that if the meat and
sausage pizza standards are rescinded, it
is important that FSIS give
consideration to alternative ways to
provide truthful information about the
meat or sausage component of products
identified as “pizza.”

Response: The Agency was not
persuaded by the comments that
opposed percent labeling of the meat or
poultry content of non-standardized
pizzas because many of these comments
are misleading or inaccurate. Requiring
percent labeling of the meat or poultry
content for packaged pizzas will not re-
establish different regulatory
requirements for retail and frozen pizza
industries, as suggested by the
comments. Even with the elimination of
the pizza standards, restaurant pizzas
and packaged pizzas will still be subject
to different regulatory requirements. For
example, nutrition labeling is required
for packaged pizzas but not for
restaurant pizzas.

The statement that percent labeling of
a specific ingredient is not required for
any other products regulated by FSIS
and FDA also is not accurate. FDA
regulations require that the common or
usual name of a food contain the
percentage of any characterizing
ingredients when the proportion of such
ingredients in the food has a material
bearing on price or consumer
acceptance, or when the labeling or
appearance of the food may create the
erroneous impression that the
ingredient is present in an amount
greater than is actually the case (21 CFR
102.5(b)). Thus, contrary to what was
suggested in the comments, requiring
percent labeling of the meat or poultry
component of a meat or poultry pizza
with a common or usual name is
consistent with FDA regulations.

Although it is true that the meat
content of pizza is readily apparent
when examining the pizza itself, the
meat content is not readily apparent if
there is a solid cover on the package.
Furthermore, FSIS disagrees that
percent meat content labeling promotes
unproductive labeling contests. The
Agency believes that it could promote
consumer choice and fair competition.

Upon further consideration of the
issue, FSIS has determined that required
labeling features, such as the nutrition
facts panel and ingredients statement,
do not provide sufficient information
about the meat or poultry content of
products identified as “pizza.”
Although ingredients must be listed in
order of predominance, there could be
such a wide range of ingredients in a
pizza that such a listing does not
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effectively convey the proportion of
meat or poultry in the product. FSIS
agrees with the comment that, once the
standards are rescinded, the Agency
should consider alternative ways to
provide truthful information about the
meat or poultry content of products
identified as “pizza.” It also agrees that
the percent of meat or poultry in
products identified as “pizza’” need not
appear as part of the product name and
can be conveyed somewhere else on the
product label.

Therefore, FSIS has decided to
require, for three years from the
effective date of this final rule, that
products that are identified as ‘“pizza”
and whose common or usual name
identify a meat or poultry component
state the percent of meat or poultry in
the product in a parenthetical statement
contiguous to the ingredients statement.
If consumers find this information
useful, and believe that it should appear
on the product labeling permanently,
they may petition the Agency to rescind
the expiration date of this part of the
regulation.

Comment: Most of the commenters
who opposed eliminating the meat and
sausage pizza standards did so because,
as previously mentioned, without the
standards a product identified as a
“meat pizza” or a “‘sausage pizza”
would be permitted to contain as little
as 2 percent cooked or 3 percent raw
meat instead of the 12 percent cooked
or 15 percent raw meat prescribed by
the standards. These commenters noted
that meat is the most expensive
ingredient in a meat pizza, and that
without standards, manufacturers
would be able to significantly reduce
the meat content of meat pizzas without
consumers’ knowledge. They also
asserted that descriptors of meat or
sausage imply that a product contains
some minimum amount of these
ingredients, and that consumers’
expectations are that this amount is
greater than two percent. Thus, the
commenters argued, removing the meat
and sausage pizza standards would lead
to economic deception of consumers
that purchase non-standardized pizzas.

Response: As discussed above, FSIS
believes that these comments
demonstrate that some consumers rely
on the pizza standards of identity to
ensure that a product identified as a
meat or poultry pizza contains a certain
amount of meat. However, the Agency
does not believe that retaining the
regulatory pizza standards of identity is
necessary to address the concerns
expressed by these comments. As
discussed above, to address concerns
that consumers could be misled about
the meat content of non-standardized

pizzas, the Agency is requiring
temporary supplemental labeling of the
meat or poultry content for products
that are identified as ““pizzas” and
whose product name includes a meat or
poultry component.

Furthermore, FSIS does not agree that
rescinding the meat and sausage pizza
standards will lead to economic
deception of consumers that purchase
non-standardized pizzas. FSIS has
determined that over the years
consumer expectations, industry
creativity, and technological innovation
have created new types of pizza
products that fall outside the realm of
the traditional or standardized pizza of
several decades ago. The existing pizza
standards inhibit the production and
marketing by Federal establishments of
new pizza products. Examples of new
pizza products found at retail and food
service establishments include: “deep
dish pizzas” that provide a smaller
surface area for toppings, “white
pizzas” that do not have a traditional
tomato-based sauce, and ethnic-oriented
pizzas that often reduce the meat
component to permit a greater amount
of vegetable toppings. The current
standards for meat and sausage pizzas
require that the products contain tomato
sauce, cheese, and a bread-based crust,
in addition to a minimum percentage of
meat or poultry. Thus, the current
standards impede the development and
marketing of these new and innovative
products.

Comment: Many commenters that
opposed the proposed rule stated that
eliminating the meat and sausage pizza
standards of identity is not necessary for
companies to produce pizzas with
nutritional profiles more consistent with
nutritional guidance (e.g., lower in fat).
They stated that nutritionally improved
products can and should be achieved by
using lower fat ingredients, not less of
fat-containing ingredients, such as meat
and cheese. One commenter, an
individual consumer, stated that even if
the pizza standards were eliminated, it
would not likely result in more lower-
fat frozen meat or sausage pizzas. To
support his argument, the commenter
noted that of all the restaurant menus
that NFPI presented in support of its
petition, not one contained a meat or
sausage pizza advertised as being a
healthier or lower fat product.

Supporters of the proposal felt that
the current standards are obstructing
producers’ ability to create meat pizzas
lower in fat, saturated fat, and
cholesterol in response to changing
consumer tastes. They stated that
eliminating the standards will give
manufacturers the flexibility to offer
pizzas with less meat, sausage, and fat,

and will permit the production of frozen
pizzas with reduced-fat cheese or no
cheese, provided there is disclosure on
the product’s label. One commenter
noted that it is not always economical

to use leaner meats, which are more
expensive on a per pound basis, when

a manufacturer has to comply with a
percentage minimum weight.

Response: FSIS does not disagree that
once this final rule is effective, many
pizza manufacturers will continue to
market the traditional pizza products
that are available to consumers today.
However, these manufacturers will also
have greater flexibility to produce meat
and poultry pizzas with reductions in
constituents that are of health concern
to some people, such as calories and fat.
While it is true, as noted in some of the
comments, that the standards permit the
production of pizzas with improved
nutritional profiles through the use of
lower fat ingredients, removing the
standards will give pizza manufacturers
additional flexibility to produce and
market nutritionally improved packaged
pizzas.

Removal of the pizza standards will
not only permit greater use of lower fat
ingredients in meat pizza products, such
as vegetables and soy-based and other
reduced-fat cheeses, it will also permit
reductions in the amount of fat-
containing ingredients, such as meat
and cheese, which will result in a wider
selection of pizza products that meet
nutrient content claims such as “lower
fat,”” “healthy,” and “lean.” As noted by
one commenter, using leaner meats to
reduce the fat content of a pizza product
that must comply with a minimum meat
content is not always economical
because leaner meats are more
expensive on a per pound basis. Thus,
eliminating the standard will permit
pizza manufacturers to provide
packaged pizza products with improved
nutritional profiles at a variety of
pricing levels.

Comments: Some of the commenters
that opposed eliminating the pizza
standards asserted that changes in
standards should be based on consumer
research. They pointed out that, while
NFPI presented restaurant menu data to
support its petition, it did not provide
research to indicate that consumers
liked the new styles of pizzas presented
on the menus. One commenter noted
that neither FSIS nor the petitioner
presented strong evidence of consumer
confusion or dissatisfaction with the
current standards.

A few commenters presented their
own consumer research that they
contended provides evidence that
consumers are satisfied with the pizza
standards. Two commenters, trade
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associations representing livestock
producers, submitted a consumer
research report from a consumer focus
group study on the meaning of food
names and the assumptions underlying
them. The report concluded, among
other things, that the identities of
certain foods, such as bologna and beef
stew, are so distinct to consumers, and
consumers are so used to the products
being labeled as such, that consumers
have difficulty grasping the concept of
a simulated change to the names or
composition of the product. The
research report also concluded that
changing the composition of a
commonly named food product is
equivalent to changing the meaning of
the name itself. These findings, the
commenters asserted, are evidence that
consumers rely on product standards to
ensure product integrity and prevent
economic adulteration.

Another commenter, a manufacturer
and distributor of frozen prepared food
products that supported removal of the
portion of the pizza standards that
prescribes the four basic components
(meat, cheese, tomato sauce and bread
based crust) but opposed elimination of
the minimum meat content requirement,
submitted a consumer survey that
questioned consumers about the meat
content of specific meat pizza products
produced by the commenter’s company.
A majority of the consumers surveyed
felt that the meat content of each
product involved in the survey was
“just about right.” The commenter
stated that these results indicate that
consumers are satisfied with the meat
content requirements imposed by the
current standards and that the standards
still “promote honesty and fair dealing
in the interest of the consumer.”

Another commenter, a multinational
manufacturer and marketer of consumer
branded meat and food products,
submitted the results of a survey
conducted after publication of the
proposed rule in which the company
contacted over 1,000 consumers by
telephone. The survey asked consumers
how they felt about the U.S.
Government’s proposal “‘to change the
minimum amount of meat for frozen
meat pizza to two percent of the cooked
weight or three percent of the raw
weight.” The commenter’s survey found
that consumers’ were overwhelmingly
against the proposed change.

Response: The restaurant menu data
submitted by NFPI in support of its
petition demonstrate that many
products identified as “pizza” that are
purchased by consumers in restaurants
do not meet the Agency’s standards.
Thus, even without consumer survey
data, it is no longer reasonable to

assume that consumer expectations with
regard to what constitutes a pizza mirror
the standards for FSIS-inspected
products. Restaurants would not be
offering such a variety of pizza products
if consumers were not interested in
purchasing such products.

Although FSIS does not dispute the
findings of the consumer studies
submitted by the commenters, the
Agency disagrees that these findings
demonstrate a need to retain the meat
and sausage pizza standards of identity.
The consumer focus group study that
examined the meaning of common
names for meat products submitted by
the two trade associations questioned
consumers about their expectations
regarding the composition of a variety of
products that have regulatory standards
of identity, including bacon and
bologna. However, it did not question
consumers about their expectations
regarding the composition of products
identified as “pizza.”

The data submitted by NFPI in
support of its petition indicate that,
unlike consumer perceptions of
products that were the subject of the
consumer focus group studies, such as
bacon or bologna, consumer perceptions
of what a product identified as a
‘“‘pizza” is have changed dramatically in
recent years to include a wide variety of
non-traditional, non-standard versions
of pizzas. Thus, it is unlikely that
changing the composition of a product
identified as a “pizza” will result in
consumer confusion as to the
characteristics of the product. FSIS does
not completely disagree with the
commenters’ conclusion that the study
results support the notion that
consumers rely on product standards to
ensure product integrity and prevent
economic adulteration. However, when
a product standard no longer reflects
consumer expectations about the
composition of the product, the
standard is not serving its purpose and
should be rescinded.

The survey conducted by the frozen
foods manufacturer that found that a
majority of the consumers surveyed felt
that the meat content of a variety of
meat pizza products was “‘just about
right,” and the survey conducted by the
multinational manufacturer of meat
products that asked consumers how
they felt about the U.S. Government’s
proposal “to change the minimum
amount of meat for frozen meat pizza to
two percent of the cooked weight or
three percent of the raw weight,” both
imply that the sole effect of eliminating
the pizza standards would be a
reduction in the minimum meat content
and that once the standards are
rescinded every pizza manufacturer will

reduce the meat content of frozen pizzas
to 2 percent cooked or 3 percent raw
meat.

Rescinding the pizza standards
involves more that permitting a
reduction in the minimum meat content
requirement for meat food products
identified as “pizza.” It also involves
permitting the use of sauces other than
tomato-based sauces, crusts other than
bread-based crusts, and components
other than standardized cheese and
cheese food products in federally
inspected pizzas. Thus, in addition to
permitting a reduction in the meat
content of a meat or sausage pizza,
eliminating the pizza standards
provides the opportunity for the
development and marketing of non-
traditional pizza products, such as pizza
with no sauce or cheese component.
None of the consumer research studies
submitted by the commenters
questioned consumers on how they felt
about this aspect of eliminating the
pizza standards.

Furthermore, the fact that consumers
state that they are satisfied with the
meat content of certain products does
not necessarily mean that that meat
content must be prescribed by
regulation. As discussed above, to allow
consumer to become familiar with the
variations that will be permitted in the
meat content of non-standardized
pizzas, the Agency is requiring that
products identified as “pizza” that
include a meat or poultry component as
part of the product name bear temporary
supplemental labeling that conveys the
percent of meat or poultry in the
products. Furthermore, in the absence of
a prescribed meat content requirement,
companies are likely to continue to
manufacture pizzas with an amount of
meat that consumers desire because if
they do not they will lose their market
share to companies that do.

As demonstrated by the studies
discussed above, consumer research can
be greatly affected by the manner in
which questions are posed to
consumers. Thus, the results of the
consumer surveys submitted in
response to the proposed rule have not
persuaded FSIS to retain the pizza
standards of identity.

Comment: One commenter stated that
policy interpretations on the regulations
made by FSIS over the years provide
frozen pizza manufacturers with
sufficient flexibility to produce and
market “non-traditional”” meat pizzas,
and therefore, there is no need to
eliminate the pizza standards. The
commenter cited FSIS’s interpretive
policies related to the pizza standards,
including the policy that permits certain
products to be identified as “white
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pizza,” the policy that defines “tomato
sauce” as any sauce that contains two
percent tomatoes, the policy that
liberally interprets “bread-based crust”
to include most every kind of flour-
based component, and the policy that
allows for percentage meat labeling on
pizza products that do not otherwise
comply with the minimum meat content
prescribed by the standards.

Response: In addition to allowing
pizza manufacturers to produce the
“non-traditional” products that are
currently described in FSIS policy
documents, rescinding the standards of
identity for meat and sausage pizza will
provide pizza manufacturers with the
flexibility to create new and novel styles
of pizza products without having to
approach FSIS for new policy
interpretations or regulatory changes.

Comment: Several commenters
requested that FSIS clarify whether it
will permit generic label approval for
meat and poultry pizza products once
the pizza standards are rescinded.

Response: Modifications made to
incorporate the percent meat or poultry
content declaration prescribed by this
final rule into the labels of existing meat
or poultry pizza products will be
generically approved pursuant to 9 CFR
317.5(b)(1) and 9 CFR 381.133(b)(1).
These provisions of the FSIS regulations
allow generic approval of the labeling
for products that have product
standards as specified in the meat and
poultry inspection regulations or in the
FSIS Standards and Labeling Policy
Book (the Policy Book). In addition to
those products produced in accordance
with the regulatory pizza standards in 9
CFR 319.600, many of the meat and
poultry pizza products on the market
today qualify for generic label approval
because they are produced under
informal standards described in the
Policy Book.

Although meat and poultry pizza
products will not be subject to
prescribed product standards once this
final rule becomes effective, for labeling
approval purposes, FSIS will consider
existing meat or poultry pizza products
whose labels were generically approved
prior to the effective date of this final
rule as products that qualify for generic
label approval under 9 CFR 317.5(b)(1)
and 9 CFR 381.133(b)(1).

New meat and poultry pizza products
that are developed and marketed after
the effective date of this final rule will
not qualify for generic label approval
under 9 CFR 317.5(b)(1) and 9 CFR
381.133(b)(1) because these products are
not subject to a product standard. Thus,
unless they qualify for generic label
approval under a provision other than 9
CFR 317.5(b)(1) or 9 CFR 381.133(b)(1),

the labels of such products must be
submitted for formal approval from
FSIS.

Once the labels of non-standardized
pizza products have been approved as
sketch labeling, certain modifications
made to the final labeling may be
generically approved pursuant to 9 CFR
317.5(b)(9) and 381.133(b)(9). For
example, under 9 CFR 317.5(b)(9)(vii)
and 9 CFR 381.133(b)(9)(vii), changes
made to the percent meat or poultry
declaration statement may qualify for
generic approval if the modification
reflects a change in the quantity of the
meat or poultry ingredient shown in the
formula without a change in the order
of predominance shown on the label.
Also, once the three-year effective date
for the meat or poultry content labeling
requirement has expired, the meat or
poultry content declaration will become
a non-mandatory feature. Deletions of
non-mandatory features qualify for
generic labeling approval under 9 CFR
317.5(b)(9)(xxiii) and 9 CFR
381.133(b)(9) (xxiii).

Comment: Several commenters
requested that, in conjunction with this
rulemaking, FSIS modify the policies
contained in the Food Standards and
Labeling Policy book and in the FSIS
Policy Memoranda that are associated
with the regulatory pizza standards of
identity. Most of the requested
modifications were to eliminate the
references to 9 CFR 319.600 in these
policies.

Response: Most of the FSIS policies
for products identified as “pizza”
require that these products comply with
the minimum meat content requirement
prescribed by 9 CFR 319.600. Once this
final rule becomes effective, products
with standards specified in the Policy
Book will no longer be subject to this
requirement. However, like all products
identified as “‘pizza” with a meat or
poultry component as part of the
product name, the labels of pizza
products that had been subject to
standards specified in the Policy Book
will be required to bear a statement
contiguous to the ingredients statement
that conveys the percent of meat of
poultry in the product.

Comment: Several commenters
requested that, in the preamble to the
final rule, FSIS provide clarification as
to what it considers to be appropriate
descriptive names for non-standardized
pizza products. These commenters
agreed with the Agency’s statements in
the preamble to the proposed rule that
products with the four “traditional”
pizza ingredients should be identified
by the term “pizza” with a designation
of the meat component (e.g. “‘pizza with
sausage”’). These commenters also

agreed that the labeling of products that
vary in terms of the four traditional
components should bear a descriptive
qualifier following ““pizza” that
specifies the principal components (e.g.,
““pizza with sausage and pesto sauce”).
However, the commenters believed that
the descriptive qualifier for products
with “non-traditional” components
should not list the ingredients in order
of predominance but in the order that
best characterizes the non-traditional
product. These commenters also
suggested that a description of the crust
not be required to be included in the
descriptive qualifier unless the crust is
different from the traditional dough-
based crust.

Response: An appropriate descriptive
name for a non-standardized pizza
product that contains components that
differ from those stipulated in the
regulatory standard prescribed by 9 CFR
319.600 (i.e., tomato sauce, cheese, and
meat topping on a bread-based crust)
would be a listing of the components
used at levels that characterize the
product. Historically, the Agency has
considered food and ingredient
components used at levels above two
percent of product formulation to be
““characterizing.” While all
characterizing components must be
listed in the descriptive product name,
they need not be listed in order of
predominance. As suggested by the
commenter, they may be listed in an
order that best characterizes the non-
traditional product. The descriptive
name should list all characterizing
components of the non-standardized
pizza product, including crust even if
the crust is a traditional dough-based
crust. This is consistent with descriptive
labeling requirements for other non-
standardized products such as stuffed
sandwiches or meat fillings wrapped in
dough.

Comment: One commenter felt that
the examples of acceptable descriptive
names for products that do not comply
with the traditional standards but that
purport to be pizzas provided by FSIS
in the preamble to the proposed rule are
unwieldy, cumbersome, and in direct
contradiction to the goals of the
proposed rule. The commenter stated
that listing names of ingredients in the
name of the pizza, as suggested by the
Agency, duplicates the information
listed in the ingredients statement.

Response: The examples of
descriptive names for non-standardized
pizzas provided by FSIS in the preamble
to the proposed rule list all
characterizing components of the non-
standardized pizza product. This is
consistent with descriptive labeling
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requirements for other non-standardized
meat and poultry products.

Comment: One commenter suggested
that rather than rescind the pizza
standards, FSIS should decline
jurisdiction over pizzas made with
processed meat products. The
commenter felt that inspection of these
products is a waste of resources that
could be better directed to overseeing
the slaughter of animals and preparation
of raw meat products. The commenter
stated that legally FSIS could declare
that food products that contain less than
50 percent cooked meat are not
considered “meat food products” and
therefore, are not subject to FSIS
jurisdiction.

Response: Under section 1(j) of the
FMIA, the Secretary of Agriculture, and
FSIS by delegation, may exempt from
the definition of “meat food products”
those products that contain meat only in
relatively small proportions or that have
not been considered by consumers as
products of the meat food industry (21
U.S.C. 601(j)). FSIS does not believe that
products that consist of up to 49 percent
cooked meat contain meat in relatively
small proportions as contemplated by
the FMIA. Furthermore, FSIS is not
aware of any evidence to indicate that
consumers do not consider meat pizzas
as products of the meat food industry.
Therefore, FSIS disagrees that it should
decline jurisdiction over meat pizzas
and other products that contain less
than 50 percent cooked meat.

Comment: One commenter suggested
that in addition to eliminating the pizza
standards, FSIS should examine the
wisdom of its remaining regulatory
standards. Another commenter stated
that standards reform should not be
delayed. This commenter felt that
continued adherence to the standards by
FSIS impedes product innovation to the
detriment of consumers and food
industry alike. Another commenter
stated that rather than eliminating
regulatory standards of identity for meat
and poultry products, FSIS should
implement them in a more harmonious
way. The commenter stated that the
regulatory standards governing the
amount of poultry in processed food
products that contain poultry are
substantially different from those
governing the meat content of similar
processed products that contain meat.

Response: FSIS and FDA are jointly
developing a proposed rule whose goal
is to establish “general principles” that
outside parties can apply in requesting
changes to food standards. The
proposed rule, “Food Standards;
General Principles and Standards
Modernization” (the “General
Principles” proposal) will address all

Federal food standards of identity,
whether under FSIS jurisdiction or that
of the FDA. Following the conclusion of
this rulemaking, parties interested in
pursuing changes to the regulatory
standards of identity may petition the
Agency to initiate rulemaking to make
the requested changes.

Comment: One commenter noted that
in the preamble to the proposed rule,
FSIS stated that consumers” understand
the term “pizza” to mean ‘‘an open-
faced crust with one or more of a variety
of ingredients” (66 FR 55601). The
commenter noted that it produces pizza
stuffed sandwiches that are required to
comply with the pizza standards and
requested that FSIS recognize that the
term “‘pizza” is not limited to products
with open-faced crusts.

Response: Products such as “pizza
rolls” or “pizza pockets” are non-
standardized products that must be
identified by descriptive names. Those
products that were required to comply
with the minimum meat content
prescribed by the standards will no
longer be required to do so once the
standards are eliminated. However, any
product identified as “pizza” product
that lists a meat or poultry component
as part of the product name, including
a product identified as a “meat pizza
roll,” must comply with the meat or
poultry content labeling requirement
prescribed by this final rule.

Comment: One commenter stated that
in the proposed rule’s analysis under
the Regulatory Flexibility Act, FSIS
failed to discuss the impact that
elimination of the pizza standards will
have on small businesses that make
meat toppings for pizzas.

Response: The four companies that
supply most of the meat toppings, such
as pepperoni, sausage, and chopped
meat, to both major and contract pizza
manufacturers are large businesses.
There are some small regional
companies that supply meat toppings to
regional manufacturers. However, this
final rule is not likely to have a
significant economic impact on these
small businesses. Once the standards
are rescinded, FSIS has no information
to indicate that in the absence of the
minimum meat content requirement
prescribed by the standards companies
will significantly reduce the amount of
meat or poultry in products identified as
‘“‘pizza”. As discussed above, companies
are likely to continue to manufacture
pizzas with an amount of meat that
consumers desire because if they do not
they will lose their market share to
companies that do. Therefore, FSIS does
not believe that this final rule will have
an adverse impact on the small

businesses that supply meat toppings
for packaged pizza products.

The Final Rule

As proposed, FSIS is rescinding the
regulatory standards of identity for
pizza by removing 9 CFR 319.600 from
the federal meat inspection regulations.
In addition, the Agency is amending 9
CFR 317.8 and 9 CFR 381.129 by adding
new paragraphs (b)(40) and (f),
respectively, to require that the labeling
of meat or poultry products identified as
“pizza” that contain a meat or poultry
component as part of the product name
convey the percent of the meat or
poultry in the product in a parenthetical
statement contiguous to the ingredients
statement. The percentage of meat or
poultry in the product must be
calculated on the weight of the cooked,
dried, or cured meat or poultry in the
product (as opposed to the weight of the
raw meat or poultry) in relation to all
components of the product. This
labeling requirement will expire three
years after the effective date of this rule.
Pizza manufacturers are permitted to
exhaust their remaining packaging
inventory before they will be required to
comply with the new labeling
requirement.

Executive Order 12866 and Unfunded
Mandates Reform Act

L. Executive Order 12866: Cost-benefit
Analysis

This action has been reviewed for
compliance with Executive Order (EO)
12866. EO 12866 directs agencies to
assess all costs and benefits of available
regulatory alternatives and, when a
regulation is necessary, to select the
regulatory approach that maximizes net
benefits (including potential economic,
environmental, public health and safety,
and other advantages, distributive
impacts, and equity). We have
determined that this final rule
maximizes net benefits to consumers by
removing the standard of identity for
“pizza with meat” and “pizza with
sausage.”

EO 12866 classifies a rule as
significant if it meets any one of a
number of specified conditions,
including: having an annual effect on
the economy of $100 million, adversely
affecting a sector of the economy in a
material way, adversely affecting
competition, or adversely affecting jobs.
A regulation is also considered a
significant regulatory action if it raises
novel legal or policy issues. This final
rule has been designated as non-
significant as defined by EO 12866 and
therefore has not been reviewed by the
Office of Management and Budget.
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II. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Public Law 104—4), requiring
cost-benefit and other analyses, in
section 1531 (a) defines a significant
rule as “a Federal mandate that may
result in the expenditure by State, local,
and tribal governments in the aggregate,
or by the private sector, of $100,000,000
(adjusted annually for inflation) in any
1 year.” This final rule is not a
significant rule under the Unfunded
Mandates Reform Act.

III. Industry Profile

The meat and poultry pizza industry
affected by this final rule consists of
manufacturers who produce refrigerated
pizzas, frozen pizzas, pizza kits, and
mixes. Because frozen pizzas are the
dominant products of this industry,
making up 99 percent of the affected
market, FSIS is focusing on this segment
of the industry in this analysis.

It is estimated that there are about 155
manufacturers of frozen pizzas?!
(manufacturers of both brand and
private label frozen pizzas) and these
consist of 6 major manufacturers, 20
private-label manufacturers, and
approximately one hundred twenty nine
regional contract manufacturers.2 The
major manufacturers produce brand-
named frozen pizzas on a national basis
and the contract manufacturers produce
brand-named frozen pizzas on a regional
basis. Some restaurants make pizzas,
freeze them, and then sell them to the
local grocery stores on a contractual
basis. Finally, there are several
companies, like chain supermarkets,
warehouse clubs, restaurants, and
franchises, that contract out the
production of frozen meat pizzas to
approximately 20 private label
manufacturers and regional contract
manufacturers.

Four major suppliers to pizza
manufacturers supply meat toppings,
such as pepperoni, sausage, and
chopped meat, to both major and
contract pizza manufacturers. There are
also some small regional companies that
supply meat toppings to regional
manufacturers. FSIS has determined
that the suppliers of meat pizza
toppings will most likely not be
adversely affected by the final rule
because even though pizza
manufacturers may reduce the amount
of meat toppings on pizzas, these
suppliers can still supply other markets
with their meat toppings, e.g. deli,
frozen dinners, etc. In addition, these

1Final rule affects all meat and poultry pizzas
produced in federally inspected establishments.

2The exact number of regional contract
manufacturers is unknown.

suppliers offer several product lines of
pizza toppings other than meat, and
they may experience an increase in
demand for these other toppings. The
agency believes, however, that as a
direct result of the final rule, the overall
demand for frozen pizzas will increase,
and therefore the total demand for
pizzas with meat toppings will also
increase.

IV. Benefits

The final rule removes the standard of
identity for meat and sausage pizza and
requires that for a 3-year period, the
labeling of products identified as pizza
that lists a meat or poultry component
as part of the product name will bear a
statement that conveys the percent of
meat or poultry in the product. The
percentage statement must appear
contiguous to the ingredients statement.

The following sections contain
qualitative descriptions of consumer
and manufacturer benefits that will
ensue from eliminating the meat and
sausage pizza standards of identity.

A. Consumer Benefits

The final rule will allow consumers to
choose from a greater variety of meat
and poultry pizzas, some of which may
have improved nutritional profiles.
Consumers will have a greater
opportunity to improve their diets,
should they desire to do so, because
manufacturers will now be able to
market meat and poultry pizzas that
contain less meat or poultry and may
contain non-meat toppings such as soy-
based toppings,? and other innovative
toppings that contain a lesser amount of
meat than the amount of meat (12%
cooked or 15% raw) that they are
currently required to contain.

Consumers may also benefit because
they may be able to purchase less costly
meat and poultry pizzas. In addition,
some consumers may be willing to pay
more for some pizzas if they perceive
that these meat and poultry pizzas are
healthier than other pizzas. In either
case, consumers will benefit because
both the low and high end of the market
can be expanded.

Under the final rule, consumers will
also be protected from any
misrepresentations of the amount of
meat or poultry contained in pizzas.
Percentage labeling of meat and poultry
in pizzas, which is required for the next
three years, will benefit those
consumers who have come to expect a

3One large manufacturer has begun producing
Smart Pizza for the school lunch program. Smart
Pizza is the first of its kind to utilize soy protein.
By utilizing soy in the pizzas, sodium is reduced
by up to 22 percent and total fat is lowered by as
much as 35 percent.

certain amount of meat or poultry on
pizzas (i.e., consumers who rely on
standards) by allowing them to become
familiar with and accustomed to a
variation in meat or poultry amount on
pizzas. Percentage labeling will also
help reduce any confusion consumers
may experience when they are
comparing the amounts of meat or
poultry in pizzas. During the 3-year
period, consumers will be able to reduce
their search costs when comparing
pizzas because when selecting meat or
poultry pizzas, they will be able to
readily ascertain the amount of meat or
poultry in different products.
Consumers will be able to make choices
consistent with their desire to have
more or less meat or poultry on pizzas,
and the percentage labeling will help
them make accurate selections.

Finally, consumers, who live in areas
where there are very few restaurants, or
in areas where the restaurants do not
sell pizzas, or in areas where pizza
delivery is limited, will benefit because
they will have access to a greater variety
of non-traditional pizzas in their local
supermarkets.

B. Manufacturer Benefits

Manufacturers of pizzas containing
meat or poultry will benefit from the
final rule because the elimination of the
traditional FSIS pizza standards of
identity will make them more
competitive with non-meat and non-
poultry containing pizza producers and
retail outlets. Currently, manufacturers
of FDA-regulated pizzas and pizzas sold
by restaurants and carry out/delivery
services, whether frozen or fresh, are
able to experiment with innovative
recipes and ingredient profiles, in
offering consumers new products. These
innovative pizzas that are sold in retail
stores need not contain cheese or tomato
sauce, as FSIS requires.

Manufacturers of non-traditional
pizzas will potentially experience an
increase in sales and therefore revenues,
when they achieve economies of scale
while producing a large variety of these
pizzas. Since the manufacturers will not
be restricted to manufacturing a
prescribed recipe pizza, they can
become more innovative and create new
markets by offering new products and
mass producing them. Also, these
manufacturers can use less costly
ingredients and eliminate or reduce
certain ingredients, thereby offering
more economically priced meat and
poultry pizzas. For some manufacturers,
this may increase their market share and
revenues.
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V. Costs

A. Pre-printed Package Labels

This final rule does not mandate
changes in the way meat or poultry
products are produced. However, it does
impose a new labeling requirement, for
a limited time, on firms that
manufacture and market products
identified as pizzas that list meat or
poultry components as part of the
product name. When this rule becomes
effective, all companies that produce
products identified as pizzas that list a
meat or poultry component as part of
the product name will be required to
modify their product labels by adding a
statement contiguous to the ingredients
statement that states the percent of meat
or poultry in the product. Companies
must consequently redesign their
product labels by adding the required
information to their existing label
designs, or by applying a separate
sticker with the required information to
their existing labels. FSIS will permit
companies to use their remaining
packaging inventory before they will be
required to comply with the new
labeling requirement so that they will
not have to discard any unused
packaging.

Manufacturing of pre-printed
packaging is generally contracted out to
third-party firms. Costs to redesign
product labels or add information to
existing label designs are one-time costs
and include costs associated with
internal administrative activities,
assessing the meat or poultry amounts,

TABLE 2.—ONE-TIME COSTS, FROZEN AND REFRIGERATED PizzAs, KITS, AND

altering the graphic design, conducting
prepress activities, and changing
engraving plates or cylinders.4

1. One-Time Costs

FDA’s Labeling Cost Model was
originally developed by researchers at
RTI International for various consumer
food products and was adapted for egg
products, which are primarily shipped
to foodservice and further food
manufacturers. RTI adapted the model
to determine the cost of the new
regulation of placing the statements
‘“keep refrigerated” or “keep frozen” on
all egg products that require special
handling to maintain their wholesome
condition. Additionally such statements
had to be printed on the principal
display panel of the product. In
determining the cost of the proposed egg
products rule, the model was used to
determine the cost of placing
refrigeration labels, the cost of the
labels, and the cost of the labeling
equipment needed and the average size
of the containers requiring the labels.
FSIS believes that this is a reasonable
and valid model to use to estimate the
cost of the final rule for changing the
labels on frozen meat and poultry
pizzas.

Using the FDA Labeling Cost Model,
the following table provides the costs
associated with changing labeling
information for frozen and refrigerated
pizzas packaging using the offset
lithography printing method 5 for each
universal product code (UPC) that needs
to be changed. A UPC is a unique code

assigned to every consumer package
good and is read by a scanner when
purchased.®

TABLE 1.—ONE-TIME CosTS ToO
CHANGE LABELS FOR FROZEN AND
REFRIGERATED PizzAs, KITS, AND
MIXES USING OFF-SET LITHOG-
RAPHY PRINTING METHOD

Per UPC Costs
Cost Type
Low | Medium | High
Administrative ..... $132 $308 | $484
Graphic Design ... 330 495 660
Total ............. 462 803 | 1,144

Source: FDA Labeling Cost Model (Muth,
Gledhill, and Karns, 2001).
1Estimated for 2001.

It is estimated that the cost per UPC
will range from a low of $462 to a high
of $1,144, with the more likely cost
being $803 7 as depicted in the above
table.

In 2001, there were 1,603 UPC’s
associated with refrigerated and frozen
pizzas including a small percentage of
pizza kits and mixes, of which 1,042
were from brand name labels and 561
were from private labels. When all these
costs are considered, the estimated one-
time cost to modify pre-printed pizza
packaging labels for 1,603 UPC, as
shown in the table below is $741
thousand ($462 x 1,603 UPCs) to $1.8
million ($1,144 x 1,603 UPC),8 with the
more likely cost being $1.3 million
($803 x 1,603 UPCs).

MIXES FOR ESTIMATED 1,603 UPC

CHANGES ®
For Estimated 1,603 UPC Changes
Cost Type
Low Medium High
AGMINISITALIVE .....eeeeeieeeee ettt te e s e seeeneeseeaseesseereenaeereenteaneentenneeneenneaneens $211,636 $493,636 $775,997
(1= o] a1 (ol BI=T o o H SO UUPR PP 529,089 793,634 1,058,178
L0 ] - | OO U TS OO PR 740,725 1,287,270 1,834,175

Source: FDA Labeling Cost Model (Muth, Gledhill, and Karns, 2001).

1 Estimated for 2001

41n this analysis, there will be no costs associated
with assessing the meat or poultry contents of
pizzas because companies will be producing meat
and poultry pizzas based on a formula. The final
rule requires companies to calculate the weight of
the meat or poultry toppings in relation to all
components of the pizzas, which FSIS believes will
result in no new incremental costs. There will not
be any prepress activities and changing the
engraving plates costs because these costs will be
incurred during their normal business cycle.

5The FDA Labeling Cost Model assumes that
either the offset lithography or flexography printing
method will be used. In this analysis the offset
lithography printing method is assumed to be used

because of its relative advantages in quality,
simplicity, and cost. The complexity of the label
change determines the level of effort for artwork,
stripping or image assembly, and engraving. It also
determines the number of plates or cylinders that
must be modified or replaced. Typically, when
companies use offset lithography printing, many
companies engrave new lettering onto an existing
printing plate to save time and resources. Other
companies, however, order new printing plates
regardless of how minor the line copy change may
be.

6 UPC is a 10 digit code where the first five digits
are assigned to the vendor and the last 5 digits are
specific to the item.

7For each component of cost in this model, RTI
obtained a range of estimates for each printing
method. The lowest of these estimates is considered
the limit of the low range, and the highest of the
estimates is considered the limit of the high range.
The low and high range of total cost is calculated
by adding together all of the low and high range
estimates of each component cost, so the low and
high range estimates of this model are unlikely.

8 Source: Muth, M.K., E.C. Gledhill, and S.A.
Karns. 2001. “FDA Labeling Cost Model.” Prepared
for the U.S. Department of Health and Human
Services. Research Triangle Park, NC: RTL
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2. Annual Costs

a. Administrative.

The total cost of administrative
activities is the dollar value of the

incremental effort expended in order to
comply with the final rule.
Administrative costs consist of activities
such as interpreting the rule in relation
to the firm’s products, determining the

scope and coverage related to product
labels, establishing a corporate position,
formulating a method for compliance,
and managing the compliance method.

TABLE 3.—TOTAL ANNUAL COSTS OF FROZEN, REFRIGERATED PizzAs, KITS, AND MIXES 1

: Graphic de- . :
Year Cost level Admin cost sign cost Total cost Disc factor 7% | Total disc cost
R Low $211,636 $529,089 $740,725 $688,874
Medium 493,816 793,634 1,287,450 1,197,329
High 775,997 1,058,178 1,834,175 1,705,783

1Costs are over a three year period, even though the industry does not incur costs during the second and third year.

FSIS estimates that the administrative
costs over the three-year period of
compliance for the industry will range
between $212 thousand and $776
thousand, ($197 thousand and $722
thousand, discounted at the 7% rate) ©
as depicted in Table 3, with the mid-
point being at $494 thousand and the
per company cost being $3,186 at the
mid-point ($493,816/155 firms). These
administrative costs of changing labels
for pre-printed packages will only be
incurred in the first year of the rule.

b. Graphic Design

The graphic design costs are being
counted as a direct cost of the final rule,
range from $529 thousand to $1.1

million, with the mid-point being at
$794 thousand, as depicted in Table 3,
and the per company cost is $5,120 at
the mid-point ($793, 634/155 firms).
The cost depends upon the type of
printing processes used, the complexity
of the label change, and the length of the
compliance period. The graphic design
costs will be incurred in the first year
only, and no additional costs are
expected because companies will need
to print labels regardless of whether this
rule is promulgated.

c. Stickers

Companies will also have the option
of supplying the required information
by applying a separate sticker to existing

product labels. It should be noted that
the meat and poultry pizza
manufacturers of brand-name and
private-label pizzas who regularly use
stickers to convey product information
already incur these costs. Thus, these
costs are not expected to be a direct
effect of the final rule for all meat and
poultry pizza manufacturers. Table 4
depicts the costs of changing and
applying stickers to pizza packages for
2,068 UPGC,10 ranging from a low of $6.9
million to a high of $18 million, with
the mid-point being at $12.6 million.

TABLE 4.—TOTAL INDUSTRY COSTS ASSOCIATED WITH USING INDIVIDUAL STICKERS TO MODIFY PRODUCT LABELING

Cost type Low Medium High
AGMINISITALIVE .....eveeeieeeier ettt ettt e e et ene e teesee s st ereenbeereenteaneeneesneeneenneaneens $273,009 $637,021 $1,001,033
[ =T ol gT T LT o $682,523 $1,023,784 $1,365,045
L] 11012 £ PP EU S SPRRRN $5,926,137 $10,981,288 $15,654,141
L1 ] = SRR $6,881,669 $12,642,093 $18,020,219

Source: FDA Labeling Cost Model (Muth, Gledhill, and Karns, 2001).

1 Estimated for 2001.

The use of pre-printed stickers to
modify the product labels also has
recurring labor costs, assuming that the
stickers are manually applied. Estimated
sticker application costs range from
$0.014 to $0.034 per package!?, which is
included in the cost for stickers given in
Table 4, ranging from $6 million to $16
million, with the mid-point being $11
million. Stickers’ application costs

9 The discount factor of 7 percent is used to
calculate the present worth of a future value at the
end of a 3 year period.

comprised 87 percent of the total costs
for stickers.

In most cases, FSIS believes that it
will not be practical for meat and
poultry pizza manufacturers to use these
stickers to incorporate the required
information on the product label
because they are small and difficult to
apply. Moreover, FSIS believes that the
cost of using stickers for longer than six
month is unrealistic because the costs
associated with stickers are expected to

10 The number of UPCs increased from 1,603 for
pre-printed packages to 2,068 for stickers because
the FDA Labeling Cost Model assumes that the
companies which use stickers will have six months
to comply. In those six months, the companies will

be higher than the alternative of printing
packages. For example, the FDA
Labeling Cost Model shows that the
total cost of applying stickers to frozen
and refrigerated pizzas as depicted in
the Table 5 below is over 8 times higher
than the costs of changing the labels on
packages. The total costs depicted for
printing stickers in the table include
both labor and the one-time redesign
cost.

print the stickers until they are set up to print their
packages. Therefore the number of UPCs will
increase.

11 Muth, Gledhill, and Karns, 2001.
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TABLE 5.—FROZEN AND REFRIGERATED PizzAS: COMPARISON OF TOTAL COSTS OF PRINTING STICKERS AND PACKAGES?

[In thousands]

Packages Stickers
Product category Cost level Cost level
Low Medium High Low Medium High
Frozen & refrigerated Pizzas .......cccccvvvveeiieeeiiiieesiiee s 740 1,287 1,834 6,880 12,642 17,940

Source: RTI Labeling Cost Model (Muth, Gledhill, and Karns, 2001).

1 Estimated for 2001.

d. Labeling Approval

FSIS will generically approve the
necessary modifications made to labels
of existing pizza products needed to
make these products compliant with the
new labeling requirement. Thus, for
existing pizza products, there will be no
additional costs associated with the
submission of labels for approval from
FSIS. Also, once the three-year effective
date for the labeling requirement has
expired, manufacturers will be able to
remove the meat or poultry content
statement because the statement will be
a non-mandatory feature. Therefore,
there will be no incremental cost
attributed to the final rule.

3. Other Costs

Other costs associated with the rule
are voluntary. Companies that chose to
develop and market new styles of pizza
will incur the normal costs of
production, labeling, and marketing as
before. Labels for new pizza products
may require formal approval from FSIS
if they do not qualify for generic
approval. Thus, manufacturers of new
pizza products may incur costs to obtain
formal label approval from FSIS.
Companies that chose to identify
products with a descriptive name rather
than as a “pizza”, e.g., “‘sausage, cheese,
and sauce on a crust,” will not be
subject to the meat or poultry content
labeling requirement.

Additionally, when the three-year
effective date for the final rule has
elapsed, companies that chose to
remove the percent meat or poultry
statement from their product labels will
incur similar administrative and graphic
design costs to modify their labels
should they choose to remove this
statement. However, companies will
remove the percent meat or poultry
statement from their product labels, if
they believe that the benefits exceed the
costs of removing the statement. FSIS
does not believe that this is a cost of the
final rule.

4. Total Costs

The total cost associated with the
requirement that the percent of meat or

poultry be conveyed on the labeling of
meat or poultry pizzas is estimated at
the mid-range point of $1,287,270
industry-wide or $8,305 (administrative
cost—$3,185 and graphic design costs—
$5,120) per firm for the three-year
period. The actual costs will be lower
than the estimated total costs because
the analysis included the cost of
changing the labels for all pizzas
including cheese and vegetable and
cheese pizzas that are not affected by
the final rule. The final rule will be cost-
beneficial because FSIS believes that the
non-quantifiable benefits of providing
consumers a greater variety of meat
pizzas that have varied and potentially
improved nutritional profiles and
protecting consumers from any potential
misrepresentation of the amount of meat
and poultry content of pizzas justifies
the cost to companies of providing the
percent label of meat and poultry
content on pizzas.

VI. Effect on Small Entities

FSIS has examined the economic
implications of the final rule as required
by the Regulatory Flexibility Act (5
U.S.C. 601-612). If arule has a
significant economic impact on a
substantial number of small entities, the
Regulatory Flexibility Act requires that
the regulatory options that would lessen
the economic effect of the rule on small
entities be analyzed. FSIS has
determined that the final rule will not
have a significant impact on a
substantial number of small entities.

FSIS has estimated the annualized
cost impact on 149 small entities
potentially affected by the final rule.
The annualized costs to small meat and
poultry pizza manufacturers are
estimated to be approximately $8,640
over three years, or $2,880 annualized.
The annualized cost of this final rule
does not exceed $6,711 which equates
to 1 percent of the average small entity
annual revenue, and therefore the
impact of the final rule is considered
not significant.

In addition, the cost of modifying the
label is offset by the fact that
manufacturers will be permitted to

exhaust their current inventory of pre-
printed packages and therefore will not
experience any additional cost of
retiring unused packages.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This final rule: (1)
Preempts State and local laws and
regulations that are inconsistent with
this rule; (2) has no retroactive effect;
and (3) does not require administrative
proceedings before parties may file suit
in court challenging this rule. However,
the administrative procedures specified
in 9 CFR 306.5, 381.35, and 590.320
through 590.370 must be exhausted
before any judicial challenge of the
application of the provisions of this
rule, if the challenge involves any
decision of an FSIS employee relating to
inspection services provided under the
FMIA or PPIA.

Paperwork Requirements

FSIS has reviewed the paperwork and
recordkeeping requirements in this final
rule in accordance with the Paperwork
Reduction Act and has determined that
the paperwork requirements have
already been accounted for in the
Marking, Labeling, and Packaging
Material information collection
approved by the Office of Management
and Budget (OMB). The OMB approval
number for the Marking, Labeling, and
Packaging Material information
collection is 0583—0092.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
better ensure that minorities, women,
and persons with disabilities are aware
of this final rule, FSIS will announce it
and make copies of this Federal
Register publication available through
the FSIS Constituent Update. FSIS
provides a weekly Constituent Update,
which is communicated via Listserv, a
free e-mail subscription service. In
addition, the update is available on-line
through the FSIS web page located at
http://www.fsis.usda.gov. The update is



44870

Federal Register/Vol. 68, No. 147/ Thursday, July 31, 2003/Rules and Regulations

used to provide information regarding
FSIS policies, procedures, regulations,
Federal Register notices, public
meetings, recalls, and any other types of
information that could affect or would
be of interest to our constituents/
stakeholders. The constituent Listserv
consists of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and other individuals that
have requested to be included. Through
the Listserv and web page, FSIS is able
to provide information to a much
broader, more diverse audience than
would otherwise be possible.

For more information contact the
Congressional and Public Affairs Office,
at (202) 720-9113. To be added to the
free e-mail subscription service
(Listserv) go to the “Constituent
Update” page on the FSIS Web site at
http://www.fsis.usda.gov/oa/update/
update.htm. Click on the “Subscribe to
the Constituent Update Listserv” link,
then fill out and submit the form.

List of Subjects
9 CFR Part 317

Food labeling, Meat inspection.
9 CFR Part 319

Food grades and standards, Food
labeling, Meat inspection.

9 CFR Part 381

Food labeling, Poultry and poultry
products.

» For the reasons stated in the preamble,
FSIS amends 9 CFR Chapter III as
follows:

PART 317—LABELING, MARKING
DEVICES, AND CONTAINERS

» 1. The authority citation for part 317
continues to read as follows:

Authority: 21 U.S.C. 601-695; 7 CFR 2.18,
2.53.

= 2. Section 317.8 is amended by adding
a new paragraph (b)(40) to read as
follows:

§317.8 False or misleading labeling or
practices generally; specific prohibitions
and requirements for labels and containers.

(b) L

(40) Products identified as “pizza”
that list a meat component as part of the
product name must bear a parenthetical
statement contiguous to the ingredients
statement that conveys the percent of
the cooked, cured, or dried meat
component in the product. This
paragraph shall expire on October 30,
2006.

* * * * *

PART 319—DEFINITIONS AND
STANDARDS OF IDENTITY OR
COMPOSITION

= 3. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 1901-1906; 21
U.S.C. 601-695; 7 CFR 2.18, 2.53.

§319.600 Removed and Reserved]

= 4. Section 319.600 is removed and
reserved.

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

= 5. The authority citation for part 381

continues to read as follows:
Authority: 7 U.S.C. 138f, 450; 21 U.S.C.

451-470; 7 CFR 2.18, 2.53.

m 6. Section 381.129 is amended by

adding a new paragraph (f) to read as

follows:

§381.129 False or misleading labeling or
containers.
* * * * *

(f) Products identified as ‘“‘pizza’ that
list a poultry component as part of the
product name must bear a parenthetical
statement contiguous to the ingredients
statement that conveys the percent of
the cooked, cured, or dried poultry
component in the product. This
paragraph shall expire on October 30,
2006.

Done at Washington, DC: July 28, 2003.
Linda Swacina,
Acting Administrator.
[FR Doc. 03-19505 Filed 7-30-03; 8:45 am]
BILLING CODE 3410-DM-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 110
RIN 3150-AH21

General License for Import of Major
Nuclear Reactor Components

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is confirming the
effective date of August 11, 2003, for the
direct final rule that appeared in the
Federal Register of May 28, 2003 (68 FR
31587). This direct final rule amended
the NRC’s regulations to issue a general
license for the import of major
components of utilization facilities for
end-use at NRC-licensed reactors. This
document confirms the effective date of
the direct final rule.

DATES: The effective date of August 11,
2003, is confirmed for this direct final
rule.

ADDRESSES: Documents related to this
rulemaking, including comments
received, may be examined at the NRC
Public Document Room, Room O-1F23,
11555 Rockville Pike, Rockville, MD.
These same documents may also be
viewed and downloaded electronically
via the rulemaking Web site (http://
ruleforum.lInl.gov). For information
about the interactive rulemaking Web
site, contact Ms. Carol Gallagher (301)
415-5905; email: CAG@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Grace H. Kim, Senior Attorney, Office of
the General Counsel, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone (301) 415—
3605, email GHK@nrc.gov.

SUPPLEMENTARY INFORMATION: On May
28, 2003 (68 FR 31587), the NRC
published in the Federal Register a
direct final rule amending its
regulations in 10 CFR Part 110 to issue
a general license for the import of major
components of utilization facilities for
end-use at NRC-licensed reactors. The
amendment facilitates imports of major
components of domestic nuclear
reactors in furtherance of protection of
public health and safety and reduces
unnecessary regulatory burdens related
to the maintenance of NRC-licensed
reactors. In the direct final rule, NRC
stated that if no significant adverse
comments were received, the direct
final rule would become final on the
date noted above. The NRC did not
receive any comments that warranted
withdrawal of the direct final rule.
Therefore, this rule will become
effective as scheduled.

Dated at Rockville, Maryland, this 25th day
of July, 2003.

For the Nuclear Regulatory Commission.
Betty K. Golden,

Acting Chief, Rules and Directives Branch,
Division of Administrative Services, Office
of Administration.

[FR Doc. 03—19489 Filed 7—30-03; 8:45 am)]

BILLING CODE 7590-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-66—AD; Amendment
39-13248; AD 2003-15-05]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-120 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain EMBRAER Model
EMB-120 series airplanes, that currently
requires repetitive visual checks or
inspections to verify that the flight idle
stop system circuit breakers are closed,
and functional tests to determine if the
backup flight idle stop system is
operative. This amendment requires
modification of the secondary flight idle
stop system (SFISS), which terminates
the repetitive actions. This amendment
is prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by this AD are
intended to prevent inadvertent or
intentional operation with the power
levers below the flight idle stop during
flight for airplanes that are not
certificated for in-flight operation,
which could result in engine overspeed
and consequent loss of controllability of
the airplane.

DATES: Effective September 4, 2003.

The incorporation by reference of
certain publications, as listed in the
regulations, is approved by the Director
of the Federal Register as of September
4, 2003.

The incorporation by reference of
certain other publications, as listed in
the regulations, was approved
previously by the Director of the Federal
Register as of September 23, 1992 (57 FR
40838, September 8, 1992).

ADDRESSES: The service information
referenced in this AD may be obtained
from Empresa Brasileira de Aeronautica
S.A. (EMBRAER), P.O. Box 343—CEP
12.225, Sao Jose dos Campos—SP,
Brazil. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 92-16-51,
amendment 39-8355 (57 FR 40838,
September 8, 1992), which is applicable
to certain EMBRAER Model EMB-120
series airplanes, was published as a
second supplemental notice of proposed
rulemaking (NPRM) in the Federal
Register on May 15, 2002 (67 FR 34641).
That action proposed to continue to
require repetitive visual checks or
inspections to verify that the flight idle
stop system circuit breakers are closed,
and functional tests to determine if the
backup flight idle stop system is
operative. That action proposed to
remove one airplane from the
applicability, and add new inspections
and corrective actions if necessary.
Additionally, that action proposed to
require modification of the secondary
flight idle stop system (SFISS), which
would terminate the repetitive actions.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received to the second
supplemental NPRM.

Request To Withdraw Proposed AD

One commenter states that an AD
addressing the in-flight reversing issue
is unjustified and inappropriate, and
suggests that the proposed AD be
withdrawn. The commenter asserts that
an AD is unjustified because the subject
unsafe condition is a pilot training issue
and that, by adding further complexity
to the propeller reversing controls, the
proposed AD would only increase the
opportunities for mechanical
malfunction instead of improving safety.
The commenter suggests that, instead of
issuing an AD to address the unsafe
condition, the FAA require operators to
provide proper pilot training and oral
testing specifically addressing the in-
flight reversing issue.

The FAA does not agree that the AD
be withdrawn or that the proposed
actions would increase the
opportunities for mechanical
malfunction of the SFISS. We do not
consider this unsafe condition to be
simply a result of inadequate pilot
training. Operational experience has
shown that the existing SFISS is

vulnerable to certain maintenance-
originated failure modes, which could
affect the operational reliability of the
system. In addition, such failure modes
do not result in a visual indication to
the flightcrew of an inoperable
condition. We find that these reliability
concerns necessitate mandating
installation of a more reliable SFISS
design, one that also provides
flightcrews with a real-time indication
of the system’s operability. We have
determined that this design change adds
more reliability and does not add
significant complexity to the SFISS.
Therefore, we find it necessary to issue
the AD as proposed.

Request To Add Service Information for
Certain Repair Procedures

The other commenter, the
manufacturer, states that EMBRAER
Service Bulletins 120-76-0018 and
120-76-0022 will be revised to include
procedures for the bellcrank bolt hole
repair provided in paragraph (e) of the
second supplemental NPRM. The
commenter also states that the revised
service bulletins would eliminate the
need for operators to contact the FAA or
the Departmento de Aviacao GCivil (DAC)
(or its delegated agent) for approved
methods of accomplishing the repair.

We agree. Since the issuance of the
second supplemental NPRM, the
manufacturer has issued EMBRAER
Service Bulletins 120-76—0018, Change
06, dated August 9, 2002; and 120-76—
0022, Change 03, dated August 9, 2002.
The second supplemental NPRM
specified that the FAA or DAC (or its
delegated agent) be contacted for an
approved method of compliance for the
proposed repair. We have reviewed and
approved these revised service bulletins
and find that they do contain the
appropriate repair instructions.
Accordingly, we have revised paragraph
(e) of this final rule to add those revised
service bulletins as additional options
for accomplishing the repair. However,
we have not removed the provision for
contacting the FAA or DAC (or its
delegated agent) from that paragraph.
Changing the requirements in such a
manner would require us to issue a
third supplemental NPRM, and we find
that further delay in issuing this AD
would be inappropriate in light of the
identified unsafe condition.

Request To Remove Reference to
Certain Service Information

The same commenter suggests that
reference to EMBRAER Service Bulletin
120-76—-0015 be removed from the
proposed requirements because it is
applicable to only one airplane (serial
number (S/N) 120068), currently
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operated under Brazilian registry, and
therefore, does not affect the U.S. fleet.

We do not agree. We consider that
those requirements with reference to
Service Bulletin 120-76—-0015 are
necessary to be included in this AD to
ensure that the unsafe condition is
addressed in the event that the subject
airplane is imported and placed on the
U.S. Register in the future. No change to
the final rule is necessary in this regard.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Changes to 14 CFR Part 39/Effect on the
AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. However, for clarity and
consistency in this final rule, we have
retained the language of the second
supplemental NPRM regarding that
material.

Labor Rate Increase

After the second supplemental NPRM
was issued, we reviewed the figures we
use to calculate the labor rate to do the
required actions. To account for various
inflationary costs in the airline industry,
we find it appropriate to increase the
labor rate used in these calculations
from $60 per work hour to $65 per work

ESTIMATED COSTS

hour. The economic impact information,
below, has been revised to reflect this
increase in the specified hourly labor
rate.

Cost Impact

The FAA estimates that 230
EMBRAER Model EMB-120 series
airplanes of U.S. registry will be affected
by this AD.

The actions that are currently
required by AD 92-16-51 take
approximately 5 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of that
AD on U.S. operators is estimated to be
$69,000, or $300 per airplane, per
inspection cycle.

The approximate cost, at an average
labor rate of $65 per work hour, for the
modifications required by this AD, are
listed in the following table:

. . Work Parts Cost per
Service bulletin hours cost airpla'%e

120-76-0015:
= L S P PP PPPPPPPPPPPPPPPPPPPPPPINE 5 $4,376 $4,701
Part Il .... 3 14,331 14,526
= L S PP PP PP PP PPPPPPPPPPPPPPPPPPPPIRE 1 53 118

120-76-0018:
Part | 130 22,218 30,668
Part Il 1 ©) ®)

120-76-0022:
= L PO PPTPPRTUPPPPPPPIRE 3 14,456 14,651
Part Il .... 3 2,465 2,660
Part Il ... 3 14,525 14,720
== L S Y PP PP PPPPPPPPPPPPPPPPPPPPPOE 1 53 118

1 Cost varies with configuration.

Therefore, based on the figures
included in the table above, the cost
impact of the modification required by
this AD on U.S. operators is estimated
to range from $118 to $30,668 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is

contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

= Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

» 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. Section 39.13 is amended by
removing amendment 39-8355 (57 FR
40838, September 8, 1992), and by
adding a new airworthiness directive
(AD), amendment 39-13248, to read as
follows:

2003-15-05 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-13248. Docket 2000—
NM-66—AD. Supersedes AD 92-16-51,
Amendment 39-8355.

Applicability: Model EMB—120 series
airplanes, certificated in any category; serial
number 120004, and serial numbers 120006
through 120354 inclusive.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent inadvertent or intentional
operation with the power levers below the
flight idle stop during flight for airplanes that
are not certificated for in-flight operation,
which could result in engine overspeed and
consequent loss of controllability of the
airplane, accomplish the following:

Restatement of Certain Requirements of AD
92-16-51

Checks/Inspections

(a) For all airplanes: Within 5 days after
September 23, 1992 (the effective date of AD
92—-16-51, amendment 39-8355), and
thereafter prior to the first flight of each day
until the requirements of paragraph (d) of
this AD have been accomplished, accomplish
paragraph (a)(1) or (a)(2) of this AD, as
applicable:

(1) For airplanes on which an inspection
window has been installed on the left lateral
console panel that permits visibility of the
flight idle stop solenoid circuit breakers:
Using an appropriate light source, perform a
visual check to verify that both “FLT IDLE
STOP SOL” circuit breakers CB0582 and
CB0583 for engine 1 and engine 2 are closed.

Note 2: This check may be performed by
a flightcrewmember.

Note 3: Instructions for installation of an
inspection window can be found in
EMBRAER Information Bulletin 120-076—
0003, dated November 19, 1991; or
EMBRAER Service Bulletin 120-076-0014,
dated July 29, 1992.

(2) For airplanes on which an inspection
window has not been installed on the left

lateral console panel: Perform a visual
inspection to verify that both “FLT IDLE
STOP SOL” circuit breakers CB0582 and
CB0583 for engine 1 and engine 2 are closed.
(b) As a result of the check or inspection
performed in accordance with paragraph (a)
of this AD: If circuit breakers CB0582 and
CBO0583 are not closed, prior to further flight,
reset them and perform the functional test
specified in paragraph (c) of this AD.

Functional Test

(c) Within 5 days after September 23, 1992,
and thereafter at intervals not to exceed 75
hours time-in-service, or immediately
following any maintenance action where the
power levers are moved with the airplane on
jacks, until the requirements of paragraph (d)
of this AD have been accomplished, conduct
a functional test of the backup flight idle stop
system for engine 1 and engine 2 by
performing the following steps:

(1) Move both power levers to the “MAX”
position.

(2) Turn the aircraft power select switch
on.

(3) Open both “AIR/GROUND SYSTEM”
circuit breakers CB0283 and CB0286 to
simulate in-flight conditions with weight-off-
wheels. Wait for at least 15 seconds, then
move both power levers back toward the
propeller reverse position with the flight idle
gate triggers raised. Verify that the power
lever for each engine cannot be moved below
the flight idle position, even though the flight
idle gate trigger on each power lever is
raised.

(4) If the power lever can be moved below
the flight idle position, prior to further flight,
restore the backup flight idle stop system to
the configuration specified in EMBRAER
120-076-0009, Change No. 4, dated
November 1, 1990; and perform a functional
test.

Note 4: If the power lever can be moved
below flight idle, this indicates that the
backup flight idle stop system is inoperative.

(5) Move both power levers to the “MAX”
position.

(6) Close both “AIR/GROUND SYSTEM”
circuit breakers CB0283 and CB0286. Wait
for at least 15 seconds, then move both power
levers back toward the propeller reverse
position with the flight idle gate triggers
raised. Verify that the power lever for each
engine can be moved below the flight idle
position.

(7) If either or both power levers cannot be
moved below the flight idle position, prior to
further flight, inspect the backup flight idle
stop system and the flight idle gate system,
and accomplish either paragraph (c)(7)(i) or
(c)(7)(ii) of this AD, as applicable:

(i) If the backup flight idle stop system is
failing to disengage with weight-on-wheels,
prior to further flight, restore the system to
the configuration specified in EMBRAER
Service Bulletin 120-076—-0009, Change No.
4, dated November 1, 1990.

(ii) If the flight idle gate system is failing
to open even though the trigger is raised,
prior to further flight, repair in accordance
with the EMBRAER Model EMB-120
maintenance manual.

(8) Turn the power select switch off. The
functional test is completed.

New Requirements of This AD

Terminating Action

(d) Within 18 months or 4,000 flight hours
after the effective date of this AD, whichever
occurs earlier, modify the secondary flight
idle stop system (SFISS), as required by
paragraph (d)(1), (d)(2), or (d)(3) of this AD;
as applicable. Accomplishment of the
modification constitutes terminating action
for the requirements of this AD.

(1) For airplanes having serial number
120004, and serial numbers 120006 through
120067 inclusive, and 120069 through
120344 inclusive; as listed in EMBRAER
Service Bulletin 120-76—-0018, Change 04,
dated March 30, 2001: Accomplish the
actions required by either paragraph (d)(1)(i)
or (d)(1)(ii) of this AD, as applicable.

(i) If the actions specified by EMBRAER
Service Bulletin 120-76—0018, Change 01,
dated September 9, 1999; or Change 02, dated
November 22, 1999; have not been
accomplished: Modify the SFISS per the
Accomplishment Instructions of EMBRAER
Service Bulletin 120-76—0018, Change 03,
dated May 26, 2000; or Change 04, dated
March 30, 2001; or

(ii) If the actions specified by EMBRAER
Service Bulletin 120-76—0018, Change 01 or
Change 02 have been accomplished: Perform
additional inspections per Part II of the
Accomplishment Instructions of EMBRAER
Service Bulletin 120-76—-0018, Change 04.

(2) For the airplane having serial number
120068: Modify the SFISS per the
Accomplishment Instructions of EMBRAER
Service Bulletin 120-76—-0015, Change 06,
dated October 3, 2000.

(3) For airplanes having serial numbers
120345 through 120354 inclusive: Modify the
SFISS per the Accomplishment Instructions
of EMBRAER Service Bulletin 120-76—-0022,
Change 01, dated October 9, 2000; or Change
02, dated February 8, 2001.

Note 5: This AD references the following
service information for applicability,
inspection, and modification information:
EMBRAER Service Bulletin 120-76—0015,
Change 06, dated October 3, 2000; EMBRAER
Service Bulletin 120-76-0018, Change 01,
dated September 9, 1999; EMBRAER Service
Bulletin 120-76-0018, Change 02, dated
November 22, 1999; EMBRAER Service
Bulletin 120-76-0018, Change 04, dated
March 30, 2001; EMBRAER Service Bulletin
120-76—-0022, Change 01, dated October 9,
2000; and EMBRAER Service Bulletin 120—-
76-0022, Change 02, dated February 8, 2001.
In addition, this AD specifies compliance-
time requirements beyond those included in
Brazilian airworthiness directive 90—-07—
04R4, dated October 4, 1999; and the service
information. Where there are differences
between this AD and previously referenced
documents, this AD prevails.

Note 6: Accomplishment of the
requirements of paragraph (d) of this AD does
not remove or otherwise alter the
requirement to perform the repetitive (400-
flight-hour) CAT 8 task checks specified by
the Maintenance Review Board.

Corrective Actions

(e) During any visual check or inspection
required by this AD, if any countersunk-head
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bolt was not used to attach the power control
cable to the bellcrank, or if any hex-head bolt
was used to attach the cable to the bellcrank:
Prior to further flight, repair per a method
approved by the Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA; or the Departmento de
Aviacao Civil (DAC) (or its delegated agent).
Accomplishment of the repair per EMBRAER
Service Bulletin 120-76—-0018, Change 06,
dated August 9, 2002; or EMBRAER Service
Bulletin 120-76-0022, Change 03, dated
August 9, 2002; as applicable; is acceptable
for compliance with the requirements of this
paragraph.

Alternative Methods of Compliance

(f)(1) An alternative method of compliance
or adjustment of the compliance time that

provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the International Branch, ANM—
116.

(2) Alternative methods of compliance,
approved previously for paragraphs (a), (b),
and (c) of AD 92-16-51, are considered to be
approved as alternative methods of
compliance with the inspection requirements
of paragraphs (a), (b), and (c) of this AD. No
alternative methods of compliance have been
approved per AD 92-16-51 as terminating
action for this AD.

Note 7: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

Special Flight Permits

(g) Special flight permits may be issued per
sections 21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197 and
21.199) to operate the airplane to a location
where the requirements of this AD can be
accomplished.

Incorporation by Reference

(h) Unless otherwise specified by this AD,
the actions shall be done in accordance with
the applicable EMBRAER service bulletins
listed in Table 1 of this AD as follows:

TABLE 1.—APPLICABLE SERVICE BULLETINS

Service bulletin

Change number
shown on page

Date shown on page

120-076-0009, Change No. 4, November 1, 1990

120-76—-0015, Change 06, October 3, 2000

120-76-0018, Change 03, May 26, 2000 .........

120-76-0018, Change 04, March 30, 2001
120-76-0018, Change 06, August 9, 2002

120-76-0022, Change 01, October 9, 2000 ......
120-76-0022, Change 02, February 8, 2001 ....

120-76-0022, Change 03, August 9, 2002

Page numbers
.............. 1-87
1-44
1-117
1-117
................... 1, 2, 7-10, 13-26, 31,
32, 115-119
5,6
3, 4,11, 12, 27-30,
33-114
................... 1-43
................... 1, 2,43
3-42
................... 1
2, 8, 14, 15, 17-19,
27, 28, 34-36, 42-45
3-7, 9-13, 16, 20-26,
29-33, 37-41

4 | November 1, 1990
06 | October 3, 2000
03 | May 26, 2000
04 | March 30, 2001
06 | August 9, 2002

04 | March 30, 2001
03 | May 26, 2000

01 | October 9, 2000
02 | February 8, 2001
01 | October 9, 2000
02 | February 8, 2001
03 | August 9, 2002

01 | October 9, 2000

(1) The incorporation by reference of
EMBRAER service bulletins 120-76-0015,
Change 06; 120-76—0018, Change 03; 120—
76—0018, Change 04; 120-76—0018, Change
06; 120-76—0022, Change 01; 120-76-0022,
Change 02; and 120-76-0022, Change 03; as
stated in the table above; is approved by the
Director of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

(2) The incorporation by reference of
EMBRAER Service Bulletin 120-076—-0009,
Change No. 4, dated November 1, 1990, was
approved previously by the Director of the
Federal Register as of September 23, 1992 (57
FR 40838, September 8, 1992).

(3) Copies may be obtained from Empresa
Brasileira de Aeronautica S.A. (EMBRAER),
P.O. Box 343—CEP 12.225, Sao Jose dos
Campos—SP, Brazil. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 8: The subject of this AD is addressed
in Brazilian airworthiness directive 90-07—
04R4, dated October 4, 1999.

Effective Date

(i) This amendment becomes effective on
September 4, 2003.

Issued in Renton, Washington, on July 22,
2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03-19055 Filed 7-30-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. FAA—02—-ANM-07]
Establishment of Class E5 Airspace at
Afton Municipal Airport, Afton, WY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action will establish
Class E5 airspace at Afton, WY.
Recently developed Area Navigation
(RNAV)/Global Positioning System
(GPS) Standard Terminal Arrival Routes
(STARs) and Departure Procedures

(SIDs) have made this proposal
necessary. The establishment of Class
E5 airspace is for containment of aircraft
executing Instrument Flight Rule (IFR)
operations at Afton Municipal Airport
within controlled airspace. The
intended effect of this action is to
provide an increased level of safety for
aircraft executing IFR operations
between the terminal and en route
phase of flight at Afton Municipal
Airport, Afton, WY.

EFFECTIVE DATE: 0901 Coordinated
Universal Time (UTC), October 30,
2003.

FOR FURTHER INFORMATION CONTACT: Ed
Haeseker, ANM—-520.7, Federal Aviation
Administration, Docket No. 02—ANM-—
07.

SUPPLEMENTARY INFORMATION:
History

Effective November 29, 2002, the FAA
proposed to amend Title 14 Code of
Federal Regulations, part 71 (14 CFR
part 71) by establishing Class E5
airspace at Afton Municipal Airport,
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Afton, WY. This was necessary to
provide an increased level of safety for
aircraft executing IFR operations
between the terminal and en route
phase of flight at Afton Municipal
Airport, Afton, WY. Interested parties
were invited to participate in this rule
making proceeding by submitting
written comments on the proposal. No
comments were received.

The Rule

This amendment to 14 CFR part 71,
establishes Class E5 airspace at Afton,
WY. Class E airspace is necessary to
provide adequate controlled airspace for
IFR operations at Afton Municipal
Airport. The FAA establishes Class E
airspace where necessary to contain IFR
aircraft transitioning between the
terminal and en route environments. By
this action, the FAA intends to provide
for the safe and efficient use of the
navigable airspace, and to promote safe
flight operations under IFR conditions
at the Afton Municipal Airport, Afton,
WY.

The new Class E5 airspace will be
depicted on aeronautical charts for pilot
reference. The coordinates for this
airspace docket are based on North
American Datum 83. Class E5 airspace
areas extending upward from 700 feet
above the surface of the earth, are
published in Paragraph 6005, of FAA
Order 7400.9K dated August 30, 2002,
and effective September 16, 2002, which
is incorporated by reference in 14 CFR
71.1. The Class E5 airspace designation
listed in this document will be
published subsequently in the Order.
The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation, Incorporated by reference,
navigation (air).

Adoption of the Amendment

= In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS [AMENDED]

» The authority citation for 14 CFR part
71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

The incorporation by reference in 14
CFR 71.1 of the Federal Aviation
Administration Order 7400.9K, Airspace
Designations and Reporting Points,
dated August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 6005 Class E5 airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM UTE5 Afton, WY [New]

Afton Municipal Airport, WY

(Lat. 42°42'41" N., long. 110°56'32" W.)

That airspace extending upward from 700
feet above the surface of the earth within a
6.5 mile radius of the Afton Municipal
Airport, and within 2 miles either side of the
341° (355° True) bearing from the airport
extending from the 6.5 mile radius to 7.5
miles north of the airport, and within 2 miles
either side of the 171° (185° True) bearing
from the airport extending from the 6.5 mile
radius to 19.3 miles south of the airport.

Issued in Seattle, Washington on July 17,
2003.
ViAnne Fowler,

Acting Assistant Manager, Air Traffic
Division, Northwest Mountain Region.

[FR Doc. 03—19406 Filed 7-30-03; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-15461; Airspace
Docket No. 03—-ACE-59]

Modifications of Class E Airspace;
Beatrice, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: An examination of controlled
airspace for Beatrice, NE indicates it

does not comply with criteria set forth
in FAA Orders. A discrepancy in the
location of the Shaw nondirectional
radio beacon (NDB), used in the legal
description for the Beatrice, NE Class E
airspace, was also detected. This action
corrects the discrepancies by modifying
the Beatrice, NE Class E airspace and by
incorporating the location of the Shaw
NDB in the Class E airspace legal
description.

DATES: This direct final rule is effective
on 0901 UTC, October 30, 2003.
Comments for inclusion in the Rules
Docket must be received on or before
September 4, 2003.
ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
Docket number FAA-2003-15461/
Airspace Docket No. 03—ACE-59, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2524.
SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies the
Class E airspace area extending upward
from 700 feet above the surface at
Beatrice, NE. It expands the south
extension of this airspace area an
additional 2.4 miles to provide
appropriate controlled airspace for
aircraft executing the NDB—A Standard
Instrument Approach Procedure (SIAP)
to Beatrice Municipal Airport. It
modifies the northwest extension of this
airspace area by defining it with the
Beatrice very high frequency
omnidirectional radio range (VOR) 320°
radial versus the current 325° radial. It
incorporates the current location of the
Shaw NDB and brings the legal
description of this airspace area into
compliance with FAA Order 7400.2E,
Procedures for Handling Airspace
Matters. The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
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earth are published in paragraph 6005 of
FAA Order 7400.9K, dated August 30,
2002, and effective September 16, 2002,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the dates specified above. After the
close of the comment period, the FAA
will publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2003-15461/Airspace
Docket No. 03—ACE-59.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between

the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action”” under Executive
Order 12866; (2) is not a “significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

» Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

= 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

» 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9K, dated
August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE NE E5 Beatrice, NE

Beatrice Municipal Airport, NE

(Lat. 40°18'05" N., long. 96°45'15" W.)
Beatrice VOR

(Lat. 40°18'05" N., long. 96°45'17" W.)
Shaw NDB

(Lat. 40°15'54" N., long. 96°45'25" W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Beatrice Municipal Airport and
within 4.4 miles each side of the Beatrice
VOR 320° radial extending from the 6.6-mile

radius of the airport to 7 miles northwest of
the VOR and within 3.1 miles each side of
the 185° bearing from the Shaw NDB
extending from the 6.6-mile radius of the
airport to 7 miles south of Shaw NDB.

Issued in Kansas City, MO, on July 21,
2003.
Herman J. Lyons, Jr.,
Manager, Air Traffic Division, Central Region.
[FR Doc. 03—-19408 Filed 7-30-03; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 232

[Release Nos. 33-8255; 34-48204; 35—
27700; 39-2409; 1C-26013]

RIN 3235-AG96

Adoption of Updated EDGAR Filer
Manual

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (the Commission) is
adopting revisions to the EDGAR Filer
Manual to reflect updates to the EDGAR
system made primarily to improve the
functionality of the SEC’s Online Forms
website. The website is currently used
for preparing and submitting ownership
reports, Forms 3, 4, 5 and their
amendments, Forms 3/A, 4/A and 5/A,
required under section 16(a) of the
Securities Exchange Act of 1934,
generally as required by section 403 of
the Sarbanes-Oxley Act of 2002. Some
of the improved functionality includes
the ability to list holdings of securities
separately from securities transactions;
facilitating the reporting of gift,
phantom stock plan and similar
transactions; automatic entry of the
filer’s address by the system based on
the filer’s CIK number and the ability to
change the address for the filing?; and
XML schema and stylesheet updates to
support these changes. In addition, the
new release will include support for
extended EDGAR filing and
dissemination to 6 a.m., as a trial to
assess its usefulness to filers; same day
acceptance and dissemination of Form
3,4 and 5 filings and Securities Act of
1933, Rule 462(b) filings, MEF form
types, received on business days on or

1Changes of address will be effective for that
filing only. EDGAR filers are reminded of their
responsibility to ensure that their address of record,
as reflected in the EDGAR database, is kept current.
This can be done by selecting the Information
Exchange—Retrieve/Edit Data option from the
EDGAR OnlineForms Website.
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before 10 p.m., eastern standard time;
Form 8—K Items 10, 11, 12, and 13; new
form types N-CSRS, N-PX and N-Q;
and rescinded form types BW-2 and
BW-3. The revisions to the Filer Manual
reflect these changes within Volumes I,
I and III, entitled “EDGAR Release 8.6
EDGARLink Filer Manual”’, “EDGAR
Release 8.6 Filer Manual N-SAR
Supplement”, and “EDGAR Release 8.6
OnlineForms Filer Manual”
respectively. The updated manual will
be incorporated by reference into the
Code of Federal Regulations.

EFFECTIVE DATE: July 31, 2003. The
incorporation by reference of the
EDGAR Filer Manual is approved by the
Director of the Federal Register as of
July 31, 2003.
FOR FURTHER INFORMATION CONTACT: In
the Office of Information Technology,
Rick Heroux at (202) 942—8800; for
questions concerning Investment
Management company filings, Ruth
Armfield Sanders, Senior Special
Counsel, or Shaswat K. Das, Senior
Counsel, Division of Investment
Management, at (202) 942—0978; and for
questions concerning Corporation
Finance company filings, Herbert
Scholl, Office Chief, EDGAR and
Information Analysis, Division of
Corporation Finance, at (202) 942—-2940.
SUPPLEMENTARY INFORMATION: Today we
are adopting an updated EDGAR Filer
Manual (Filer Manual). The Filer
Manual describes the technical
formatting requirements for the
preparation and submission of
electronic filings through the Electronic
Data Gathering, Analysis, and Retrieval
(EDGAR) system.2 It also describes the
requirements for filing using
modernized EDGARLink.3

The Filer Manual contains all the
technical specifications for filers to
submit filings using the EDGAR system.
Filers must comply with the applicable
provisions of the Filer Manual in order
to assure the timely acceptance and
processing of filings made in electronic
format.4 Filers should consult the Filer
Manual in conjunction with our rules
governing mandated electronic filing
when preparing documents for
electronic submission.5

2We originally adopted the Filer Manual on July
1, 1993, with an effective date of July 26, 1993.
Release No. 33-6986 (Apr. 1, 1993) [58 FR 18638].
We implemented the most recent update to the Filer
Manual on April 30, 2003. See Release No. 33-8224
(May 7, 2003) [66 FR 24345].

3This is the filer assistance software we provide
filers filing on the EDGAR system.

4 See Rule 301 of Regulation S-T (17 CFR
232.301).

5 See Release Nos. 33-6977 (Feb. 23, 1993) [58 FR
14628], IC-19284 (Feb. 23, 1993) [58 FR 14848], 35—
25746 (Feb. 23, 1993) [58 FR 14999], and 33-6980

We will implement EDGAR Release
8.6 on July 28, 2003, to improve the
functionality of the SEC’s Online Forms
website, to support new extended
EDGAR filing and dissemination hours
to 6 a.m., to support same day
acceptance and dissemination of Form
3, 4 and 5 filings and Securities Act of
1933, Rule 462(b) filings, MEF form
types, received on business days on or
before 10 p.m., to support recent
rulemaking activity related to the
addition of the new Form 8-K Items 10,
11, 12, and 13, new form types N-CSRS,
N-PX and N-Q and rescinded form
types BW—2 and BW-3. This release
also includes minor updates to
submission Templates 1, 2, 3, and 5,
and the EDGARLink software, to allow
for new exhibit types: EX-31 and EX—
32 and exhibits for use with Form N—
CSR (submission types N-CSR and N—
CSRS): EX—-99.906CERT, EX—99.CERT
and EX—99.CODE ETH; to disallow the
use of exhibit types, EX—99.102P3
CERT, EX-99.133 CERT, EX-99.77QQ3
CERT; to disallow the use of form types
BW-2 and BW-3; to allow for the use
of new form types N-CSRS and N—
CSRS/A (for submission of certified
semi-annual shareholder report of
registered management investment
companies); N-PX and N-PX/A (for
submission of annual report of proxy
voting record of registered management
investment companies); and N—Q and
N-Q/A (for submission of quarterly
schedule of portfolio holdings of
registered management investment
company if and when the Commission
adopts form N-Q); and to allow for the
use of Form 8-K Items 10, 11, 12, and
13.

EDGAR 8.6 supports backward
compatibility of the 8.5 templates as
long as the reporting requirements for
specific form types have not changed.
EDGAR 8.6 server software supports all

(Feb. 23, 1993) [58 FR 15009] in which we
comprehensively discuss the rules we adopted to
govern mandated electronic filing. See also Release
No. 33-7122 (Dec. 19, 1994) [59 FR 67752], in
which we made the EDGAR rules final and
applicable to all domestic registrants; Release No.
33-7427 (July 1, 1997) [62 FR 36450], in which we
adopted minor amendments to the EDGAR rules;
Release No. 33-7472 (Oct. 24, 1997) [62 FR 58647],
in which we announced that, as of January 1, 1998,
we would not accept in paper filings that we
require filers to submit electronically; Release No.
34-40934 (Jan. 12, 1999) [64 FR 2843], in which we
made mandatory the electronic filing of Form 13F;
Release No. 33-7684 (May 17, 1999) [64 FR 27888],
in which we adopted amendments to implement

the first stage of EDGAR modernization; Release No.

33-7855 (July 24, 2000) [65 FR 24788], in which we
implemented EDGAR Release 7.0; Release No. 33—
7999 (August 7, 2001) [66 FR 42941], in which we
implemented EDGAR Release 7.5; Release No. 33—
8007 (September 24, 2001) [66 FR 42829], in which
we implemented EDGAR Release 8.0; Release No.
33-8224 (May 7, 2003) [66 FR 24345], in which we
implemented EDGAR Release 8.5.

of the field identifiers that were valid in
the 8.5 version of the PureEdge
templates. Notice of the update has
previously been provided on the
EDGAR filing Web site and on the
Commission’s public website. The
discrete updates are reflected on the
filing Web site and in the updated Filer
Manual Volumes.

Along with adoption of the Filer
Manual, we are amending Rule 301 of
Regulation S-T to provide for the
incorporation by reference into the Code
of Federal Regulations of today’s
revisions. This incorporation by
reference was approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR Part 51.

You may obtain paper copies of the
updated Filer Manual at the following
address: Public Reference Room, U.S.
Securities and Exchange Commission,
450 Fifth Street, NW., Washington DC
20549-0102. We will post electronic
format copies on the Commission’s Web
site; the address for the Filer Manual is
http://www.sec.gov/info/edgar.shtml.
You may also obtain copies from
Thomson Financial Inc, the paper and
microfiche contractor for the
Comimission, at (800) 638—8241.

Since the Filer Manual relates solely
to agency procedures or practice,
publication for notice and comment is
not required under the Administrative
Procedure Act (APA).8 It follows that
the requirements of the Regulatory
Flexibility Act 7 do not apply.

The effective date for the updated
Filer Manual and the rule amendments
is July 31, 2003. In accordance with the
APA,8 we find that there is good cause
to establish an effective date less than
30 days after publication of these rules.
The EDGAR system upgrade to Release
8.6 is scheduled to occur on July 26,
2003, becoming available on July 28,
2003. The Commission believes that it is
necessary to coordinate the effectiveness
of the updated Filer Manual with the
scheduled system upgrade.

Statutory Basis

We are adopting the amendments to
Regulation S—-T under Sections 6, 7, 8,
10, and 19(a) of the Securities Act,®
Sections 3, 12, 13, 14, 15, 23, and 35A
of the Securities Exchange Act of
1934,10 Section 20 of the Public Utility
Holding Company Act of 1935,11
Section 319 of the Trust Indenture Act

65 U.S.C. 553(b).

75 U.S.C. 601-612.

85 U.S.C. 553(d)(3).

915 U.S.C. 77f, 77g, 77h, 77j, and 77s(a).

1015 U.S.C. 78c, 781, 78m, 78n, 780, 78w, and
78l1.

1115 U.S.C. 79t.
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of 1939,12 and Sections 8, 30, 31, and 38
of the Investment Company Act of
1940.13

List of Subjects in 17 CFR Part 232

Incorporation by reference, Reporting
and recordkeeping requirements,
Securities.

Text of the Amendment

= In accordance with the foregoing, Title
17, Chapter II of the Code of Federal
Regulations is amended as follows:

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

= 1. The authority citation for Part 232
continues to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j,
77s(a), 77sss(a), 78c(b), 781, 78m, 78n, 780(d),
78w(a), 7811(d), 79t(a), 80a—8, 80a—29, 80a—30
and 80a-37.

= 2. Section 232.301 is revised to read as
follows:

§232.301 EDGAR Filer Manual.

Filers must prepare electronic filings
in the manner prescribed by the EDGAR
Filer Manual, promulgated by the
Commission, which sets out the
technical formatting requirements for
electronic submissions. The
requirements for filers using
modernized EDGARLink are set forth in
the EDGAR Release 8.6 EDGARLink
Filer Manual Volume I, dated July 2003.
Additional provisions applicable to
Form N-SAR filers and Online Forms
filers are set forth in the EDGAR Release
8.6 Filer Manual Volume II N-SAR
Supplement, dated July 2003, and the
EDGAR Release 8.6 OnlineForms Filer
Manual Volume III, dated July 2003. All
of these provisions have been
incorporated by reference into the Code
of Federal Regulations, which action
was approved by the Director of the
Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR Part 51. You
must comply with these requirements in
order for documents to be timely
received and accepted. You can obtain
paper copies of the EDGAR Filer
Manual from the following address:
Public Reference Room, U.S. Securities
and Exchange Commission, 450 Fifth
Street, NW., Washington, DC 20549—
0102 or by calling Thomson Financial
Inc at (800) 638—8241. Electronic format
copies are available on the
Commission’s Web site. The address for
the Filer Manual is http://www.sec.gov/
info/edgar.shtml. You can also
photocopy the document at the Office of

1215 U.S.C. 77sss.
1315 U.S.C. 80a—8, 80a—29, 80a—30, and 80a—37.

the Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.
By the Commission.
Dated: July 22, 2003.
Jill M. Peterson,
Assistant Secretary.
[FR Doc. 03—-19087 Filed 7-30-03; 8:45 am]|
BILLING CODE 8010-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 526

Intramammary Dosage Forms; Change
of Sponsor

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for three approved
new animal drug applications (NADAsS)
from Pfizer, Inc., to Schering-Plough
Animal Health Corp.

DATES: This rule is effective July 31,
2003.

FOR FURTHER INFORMATION CONTACT:
David R. Newkirk, Center for Veterinary
Medicine (HFV-100), Food and Drug
Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827-6967, e-
mail: dnewkirk@cvm.fda.gov.
SUPPLEMENTARY INFORMATION: Pfizer,
Inc., 235 East 42d St., New York, NY
10017, has informed FDA that it has
transferred ownership of, and all rights
and interest in, the following three
approved NADAs to Schering-Plough
Animal Health Corp., 1095 Morris Ave.,
Union, NJ 07083:

NADA No. Trade Name
55-069 ORBENIN DC (cloxacillin
benzathine)
55-070 DARICLOX (cloxacillin so-
dium)
55-100 AMOXI-MAST (amoxicillin
trihydrate)

Accordingly, the agency is amending
the regulations in 21 CFR 526.88,
526.464b, and 526.464c to reflect the
transfer of ownership.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects in 21 CFR Part 526

Animal drugs.
» Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
part 526 is amended as follows:

PART 526—INTRAMAMMARY DOSAGE
FORMS

» 1. The authority citation for 21 CFR
part 526 continues to read as follows:

Authority: 21 U.S.C. 360b.

§526.88 [Amended]

» 2. Section 526.88 Amoxicillin
trihydrate for intramammary infusion is
amended in paragraph (b) by removing
000069 and by adding in its place
“000061”.

§526.464b [Amended]

= 3. Section 526.464b Cloxacillin
benzathine for intramammary infusion,
sterile is amended in paragraph (d) by
removing ‘“000069” and by adding in its
place “000061”.

§526.464c [Amended]
= 4. Section 526.464c Cloxacillin sodium
for intramammary infusion, sterile is
amended in paragraph (b) by removing
000069 and by adding in its place
000061

Dated: July 18, 2003.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 03—19445 Filed 7-30-03; 8:45 am]|
BILLING CODE 4160-01-S

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 199
RIN 0720-AA79

TRICARE; Elimination of
Nonavailability Statement and Referral
Authorization Requirements and
Elimination of Specialized Treatment
Services Program

AGENCY: Office of the Secretary, DoD
ACTION: Interim final rule.

SUMMARY: This rule implements Section
735 of the National Defense
Authorization Act for Fiscal Year 2002
(NDAA-02) (Public Law 107-107). It
also implements Section 728 of the
National Defense Authorization Act for
Fiscal Year 2001 (NDAA—-01) (Public
Law 106-398). Section 735 of NDAA—-02
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eliminates the requirement for TRICARE
Standard beneficiaries who live within
a 40-mile radius of a military medical
treatment facility (MTF) to obtain a
nonavailability statement (NAS) or
preauthorization from an MTF before
receiving inpatient care (other than
mental health services) or maternity
care from a civilian provider in order
that TRICARE will cost-share for such
services. Further, this section eliminates
the NAS requirement for specialized
treatment services (STSs) for TRICARE
Standard beneficiaries who live outside
the 200-mile radius of a designated STS
facility. This rule portrays the
Department’s decision to eliminate the
STS program entirely. Finally, Section
728 of NDAA—-01 requires that prior
authorization before referral to a
speciality care provider that is part of
the contractor network be eliminated
under any new TRICARE contract. The
Department is publishing this rule as an
interim final rule with comment period
as an exception to our standard practice
of soliciting public comments prior to
issuance in order to implement the
statutory requirements. Public
comments, however, are invited and
will be considered for possible revisions
to this rule.
DATES: This rule is effective: December
28, 2003.

Comment Date: Written comments
will be accepted until September 29,
2003.

ADDRESSES: Forward comments to
Medical Benefits and Reimbursement
Systems, TRICARE Management
Activity, 16401 East Centretech
Parkway, Aurora, CO 80011-9066.
FOR FURTHER INFORMATION CONTACT:
Tariq Shahid, TRICARE Management
Activity, telephone (303) 676—3801.
SUPPLEMENTARY INFORMATION:

I. Elimination of Nonavailability
Statement Requirement and Specialized
Treatment Service Program

The National Defense Authorization
Act for Fiscal Year 2002 (NDAA—02)
was signed into law on December 28,
2001. Section 735 of NDAA-02 amends
Section 721 of the NDAA-01 with
respect to the nonavailability statement
(NAS) elimination requirements and
eliminates the requirement for non-
enrolled TRICARE beneficiaries who
live within a 40-mile radius of a military
medical treatment facility (MTF) to
obtain an NAS or preauthorization from
an MTF before receiving nonemergent
inpatient or obstetrical (inpatient or
outpatient) services from a civilian
provider in order that TRICARE will
cost-share for such services. A non-
enrolled TRICARE beneficiary is a

beneficiary who has not enrolled in
TRICARE Prime, but who has chosen to
use the TRICARE Standard and
TRICARE Extra options. Section 735
retains MTF NAS authority for inpatient
mental health services within the usual
40-mile catchment area. The section
establishes that the NAS elimination
requirements are to take effect on the
earlier of the date the health care
services are provided under new
TRICARE contracts or the date that is
two years after the date of the enactment
of NDAA—-02. As the health care services
under new TRICARE contracts will not
be available until after March 2004, the
NAS requirements will be eliminated
for admissions occurring on or after
December 28, 2003, which is the date
that is two years after the date of
enactment of NDAA-02. For obstetrical
care, the NAS requirement will be
eliminated for maternity episodes
wherein the first prenatal visit occurs on
or after December 28, 2003. An NAS is
required when the first prenatal visit
occurs before December 28, 2003, by 10
U.S.C. 1080(b). The NAS for inpatient
mental health care will continue to be
required.

With the exception of maternity care,
Section 735 of NDAA-02 gives the
Secretary of DoD the authority to waive
the NAS elimination requirements if: (a)
Significant costs would be avoided by
performing specific procedures at the
affected military treatment facility
(MTF); (b) a specific procedure must be
provided at the affected MTF to ensure
the proficiency levels of the
practitioners at the facility; or (c) the
lack of NAS data would significantly
interfere with TRICARE contract
administration. When this waiver
authority will be exercised, the
Department will notify the affected
beneficiaries by publishing a notice in
the Federal Register and notify the
Congress.

Section 735 of NDAA-02 furthermore
eliminates the multi-regional and
national NAS requirement for
specialized treatment services (STSs) for
TRICARE Standard beneficiaries who
live outside the 200-mile radius of a
STS facility STS facilities are those
designated facilities with regional,
multi-regional or national catchment
areas which provide complex medical
and surgical services as currently
provided in 32 CFR 199.4(a)(10). Since
the Department has decided to
terminate the STS program no later than
June 1, 2003, all regional, multi-
regional, and national NAS
requirements for STSs will be
eliminated before that date. The
rationale behind the termination of the
STS program is that this program was

not based upon nationally developed
consensus or evidenced-based criteria
for clinical quality (there were none at
the inception of this program) and had
not consistently demonstrated cost-
benefit to the government. In addition,
the NAS requirement for STSs has
placed an unreasonable burden on our
beneficiaries who have had to travel
extended distances to the STS facilities.
This would provide for enhanced
continuity of care for TRICARE
Standard beneficiaries who generally
receive most medical and surgical
services from civilian providers of their
choice. This rule gives notice of the
Department’s decision to terminate the
STS program entirely no later than June
1, 2003.

II. Elimination of Prior Authorization
Before Referrals to Specialty Care
Providers

This rule will implement Section 728
of the National Defense Authorization
Act for Fiscal Year 2001 (NDAA-01)
(Pub. L. 106—398) which was enacted on
October 30, 2000. Section 728 requires
that prior authorization (or more
precisely, preauthorization as defined in
32 CFR 199.2(b)) before referral to a
specialty care provider that is part of the
network be eliminated as part of any
new TRICARE contracts entered into by
the Department of Defense after the date
of the enactment of the Act. This means
that medical necessity preauthorization
will not be required when primary care
or specialty care providers refer
TRICARE Prime patients for
consultation appointment services,
which are provided within the
contractors’ network of providers. Only
TRICARE Prime patients require
preauthorization for obtaining
consultation appointment services.
TRICARE Prime beneficiaries are
required to use network providers if
available. This rule removes the
requirement to obtain a medical
necessity determination when the
consultation services are provided
within the contractor’s network. Section
728 of NDAA-01 does not eliminate the
requirement for medical necessity
preauthorizations for specific
procedures or other health care services
which specialty providers may
recommend for beneficiaries as a result
of the original consultation appointment
or the need for preauthorization referral
to non-network providers. For example,
a consultation might result in a
recommendation for a high cost surgical
procedure on a nonemergent basis. The
specialist’s intent to perform this
procedure may still be subjected to
medical necessity preauthorization
based upon utilization review criteria as
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has been TRICARE policy for years in
conformance with the peer review
organization program in section 199.15.

In summary, under new TRICARE
contracts, requests for consultation
appointment services will not be
subjected to medical necessity
preauthorization though other health
care services may continue to require
preauthorization. TRICARE contractors
may determine which other categories
of health care services (procedures,
nonemergent admissions) will require
medical necessity preauthorization in
accordance with their best business
practices.

Regulatory Procedure

Executive Order 12866 requires
certain regulatory assessments for any
significant regulatory action, defined as
one which would result in an annual
effect on the economy of $100 million
or more, or have other substantial
impacts. The Regulatory Flexibility Act
(RFA) requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have significant
impact on a substantial number of small
entities.

This rule is not a significant
regulatory action under E.O. 12866 that
could potentially add more than $100
million in estimated annual costs for
DoD. This rule does not require a
regulatory flexibility analysis as the
policy action was taken by Congress and
the rule merely puts it into effect. The
policy of the Regulatory Flexibility Act
that agencies adequately evaluate all
potential options for an action does not
apply when Congress has already
dictated the action.

This rule will not impose significant
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3511).

This rule is being issued as an interim
final rule, with comment period, as an
exception to our standard practice of
soliciting public comments prior to
issuance. This is because there is no
discretion being exercised. The NDAA—
02 (Pub. L. 107-107) mandated
elimination of the NAS for maternity
care entirely, and for inpatient care
unless it met very restrictive criteria,
and there is no discretion on the
effective data. The Assistant Secretary of
Defense (Health Affairs) has determined
that following the standard practice in
this case would be unnecessary,
impractical, and contrary to the public
interest.

Public comments are invited. All
comments will be carefully considered.

A discussion of the major issues
received by public comments will be
included with the issuance of the final
rule.

List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

» Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

= 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; and 10 U.S.C.
Chapter 55.

m 2. Section 199.2(b) is amended by
revising the definition for
“Preauthorization,” by removing the
definition for ““‘Specialized Treatment
Service Facility,” and by adding the
definitions for “Consultation
appointment” and ‘‘Medically or
psychologically necessary
preauthorization” and placing them in
alphabetical order to read as follows:

8199.2 Definitions.

* * * * *
(b) * k%
* * * * *

Consultation appointment. An
appointment for evaluation of medical
symptoms resulting in a plan for
management which may include
elements of further evaluation,
treatment and follow-up evaluation.
Such an appointment does not include
surgical intervention or other invasive
diagnostic or therapeutic procedures
beyond the level of very simply office
procedures, or basic laboratory work but
rather provides the beneficiary with an
authoritative opinion.

* * * * *

Medically or psychologically
necessary preauthorization: A pre (or
prior) authorization for payment for
medical/surgical or psychological
services based upon criteria that are
generally accepted by qualified
professionals to be reasonable for
diagnosis and treatment of an illness,
injury, pregnancy, and mental disorder.
* * * * *

Preauthorization. A decision issued in
writing, or electronically by the
Director, TRICARE Management
Activity, or a designee, that TRICARE
benefits are payable for certain services
that a beneficiary has not yet received.
The term prior authorization is
commonly substituted for
preauthorization and has the same
meaning.

* * * * *

= 3. Section 199.4 is amended by
revising paragraphs (a)(9) and
(a)(9)(1)(B), by removing paragraph
(a)(9)(1)(C), by revising paragraph
(a)(9)(iv). by adding a new paragraph
(a)(9)(vii), by removing and reserving
paragraph (a)(10), and by revising
paragraphs (e)(16)(i) and (e)(16)(ii) to
read as follows:

§199.4 Basic program benefits.

(a) * % %

(9) Nonavailability Statements within
a 40-mile catchment area. In some
geographic locations, it is necessary for
CHAMPUS beneficiaries not enrolled in
TRICARE Prime to determine whether
the required inpatient mental health
care can be provided through a
Uniformed Service facility. If the
required care cannot be provided, the
hospital commander, or a designee, will
issue a Nonavailability Statement (NAS)
(DD Form 1251). Except for
emergencies, as NAS should be issued
before inpatient mental health care is
obtained from a civilian source. Failure
to secure such a statement may waive
the beneficiary’s rights to benefits under
CHAMPUS/TRICARE.

(1) L

(B) For CHAMPUS beneficiaries who
are not enrolled in TRICARE Prime, an
NAS is required for services in
connection with nonemergency hospital
inpatient mental health care if such
services are available at a military
treatment facility (MTF) located within
a 40-mile radius of the residence of the
beneficiary, except that a NAS is not
required for services otherwise available
at an MTF located within a 40-mile
radius of the beneficiary’s residence
when another insurance plan or
program provides the beneficiary’s
primary coverage for the services. This
requirement for an NAS does not apply
to beneficiaries enrolled in TRICARE
Prime, even when those beneficiaries
use the point-of-service option under
§199.17(n)(3).

* * * * *

(iv) Nonavailability Statement (DD
Form 1251) must be filed with
applicable claim. When a claim is
submitted for TRICARE benefits that
includes services for which an NAS was
issued, a valid NAS authorization must
be on the DoD required system.

* * * * *

(vii) With the exception of maternity
services, the Assistant Secretary of
Defense for Health Affairs (ASD(HA))
may require an NAS prior to TRICARE
cost-sharing for additional services from
civilian sources if such services are to
be provided to a beneficiary who lives
within a 40-mile catchment area of an
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MTF where such services are available
and the ASD(HA):

(A) Demonstrates that significant costs
would be avoided by performing
specific procedures at the affected MTF
or MTFs; or

(B) Determines that a specific
procedure must be provided at the
affected MTF or MTFs to ensure the
proficiency levels of the practitioners at
the MTF or MTFs; or

(C) Determines that the lack of NAS
data would significantly interfere with
TRICARE contract administration; and

(D) Provides notification of the
ASD(HA)’s intent to require an NAS
under this authority to covered
beneficiaries who receive care at the
MTF or MTFs that will be affected by
the decision to require an NAS under
this authority; and

(E) Provides at least 60-day
notification to the Committees on
Armed Services of the House of
Representatives and the Senate of the
ASD(HA)’s intent to require an NAS
under this authority, the reason for the
NAS requirement, and the date that an
NAS will be required.

(10) [Reserved].

* * * * *

(e) * x %

(16) * k%

(i) Benefit. The CHAMPUS Basic
Program may share the cost of medically
necessary services and supplies
associated with maternity care which
are not otherwise excluded by this part.

(ii) Cost-share. Maternity care cost-

share shall be determined as follows:

» 4. Section 199.7 is amended by
revising paragraph (a)(7)(i) to read as
follows:

§199.7 Claims Submission, Review, and
Payment

(a) * % %

(7) * % %

(i) Rules applicable to issuance of
Nonavailability Statement. The
ASD(HA) may issue a DoD Instruction
to prescribe rules for the issuance of

Nonavailability Statement.
* * * * *

= 5. Section 199.15 is amended by
revising paragraph (b)(4)(i) and by
adding a new paragraph (b)(4)(ii)(D) to
read as follows:

§199.15 Quality and Utilization Review
Peer Review Organization Program
* * * * *

(b) * % %

(4) * % %

(i) In general. all health care services
for which payment is sought under
TRICARE are subject to review for
appropriateness of utilization as

determined by the Director, TRICARE
Management Activity, or a designee.

(A) The procedures for this review
may be prospective (before the care is
provided), concurrent (while the care is
in process), or retrospective (after the
care has been provided). Regardless of
the procedures of this utilization
review, the same generally accepted
standards, norms and criteria for
evaluating the medical necessity,
appropriateness and reasonableness of
the care involved shall apply. The
Director, TRICARE Management
Activity, or a designee, shall establish
procedures for conducting reviews,
including types of health care services
for which preauthorization or
concurrent review shall be required.
Preauthorization or concurrent review
may be required for categories of health
care services. Except where required by
law, the categories of health care
services for which preauthorization or
concurrent review is required may vary
in different geographical locations or for
different types of providers.

(B) For healthcare services provided
under TRICARE contracts entered into
by the Department of Defense after
October 30, 2000, medical necessity
preauthorization will not be required for
referrals for specialty consultation
appointment services required by
primary care providers or specialty
providers when referring TRICARE
Prime beneficiaries for specialty
consultation appointment services
within the TRICARE contractor’s
network. However, the lack of medical
necessity preauthorization requirements
for consultative appointment services
does not mean that non-emergent
admissions or invasive diagnostic or
therapeutic procedures which in and of
themselves constitute categories of
health care services related to, but
beyond the level of the consultation
appointment service, are also not
subject to medical necessity prior
authorization. In fact many such health
care services may continue to require
medical necessity prior authorization as
determined by the Director, TRICARE
Management Activity, or a designee.
TRICARE Prime beneficiaries are also
required to obtain preauthorization
before seeking health care services from
a non-network provider.

(ii) * % %

(D) For healthcare services provided
under TRICARE contracts entered into
by the Department of Defense after
October 30, 2000, medical necessity
preauthorization for specialty
consultation appointment services
within the TRICARE contractor’s
network will not be required. However
TRICARE contractors shall determine,

based upon best-business practice,
utility and cost-savings, the categories of
other health care services which are best
served by medical necessity prior (or
pre) authorization and may request a
waiver from the Director, TRICARE
Management Activity, or designee, from
compliance with previously established
requirements for medical necessity prior
(or pre) authorization.

* * * * *

= 6. Section 199.17 is amended by
revising paragraph (n)(2)(ii) to read as
follows:

§199.17 TRICARE Program
* * * * *

(n * % %

(2) * * * (ii) For any necessary
specialty care and nonemergent
inpatient care, the primary care manager
or the Health Care Finder will assist in
makmg an appropriate referral.

A) For hethcare services provided
under managed care support contracts
entered into by the Department of
Defense before October 30, 2000, all
such nonemergency specialty care and
inpatient care must be preauthorized by
the primary care manager or the Health
Care Finder.

(B) For healthcare services provided
under TRICARE contracts entered into
by the Department of Defense on or after
October 30, 2000, referral requests
(consultation requests) for specialty care
consultation appointment services for
TRICARE Prime beneficiaries must be
submitted by primary care managers.
Such referrals will be authorized by
Health Care Finders (authorizations
numbers will be assigned so as to
facilitate claims processing) but medical
necessity preauthorization will not be
required by referral consultation
appointment services within the
TRICARE contractor’s network. Some
health care services subsequent to
consultation appointments (invasive
procedures, nonemergent admissions
and other health care services as
determined by the Director, TRICARE
Management Activity, or a designee)
will require medical necessity
preauthorization. Though referrals for
specialty care are generally the
responsibility of the primary care
managers, subject to discretion
exercised by the regional Lead Agents,
and established in regional policy or
memoranda of understanding, specialist
providers may be permitted to refer
patients for additional specialty
consultation appointment services
within the TRICARE contractor’s
network without prior authorization by
primary care managers or subject to
medical necessity preauthorization.

* * * * *
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Dated: July 24, 2003.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 03-19452 Filed 7-30-03; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
RIN-0720-AA72

TRICARE Program; Waiver of Certain
TRICARE Deductibles; Clarification of
TRICARE Prime Enrollment Period;
Enrollment in TRICARE Prime Remote
for Active Duty Family Members

AGENCY: Office of the Secretary, DoD.
ACTION: Interim final rule.

SUMMARY: A proposed rule to implement
section 714 of the National Defense
Authorization Act (NDAA) for Fiscal
Year 2000 was published on April 18,
2002 (67 FR 19141) to authorize the
Secretary of Defense to waive the
TRICARE deductible in certain cases for
care provided to a dependent of a
member of a Reserve Component or the
National Guard who is called to active
duty for more than 30 days but less than
one year. The proposed rule also
established circumstances under which
eligible beneficiaries may enroll in
TRICARE Prime for a period of less than
one year. The proposed rule is
withdrawn and instead is implemented
along with section 702 of the NDAA for
FY 2003, which establishes
circumstances under which dependents
of Reserve Component and National
Guard members called to active duty in
support of contingency operations may
enroll in TRICARE Prime Remote for
Active Duty Family Members, and
dependents of TRICARE Prime Remote
service members who are enrolled in
TRICARE Prime Remote for Active Duty
Family Members may remain enrolled
when the service member receives
orders for an unaccompanied follow-on
assignment. This interim final rule
authorizes the Secretary of Defense to
waive the TRICARE deductible in
certain cases for care provided to a
dependent of a member of a Reserve
Component or the National Guard who
is called to active duty for more than 30
days but less than 1 year. It establishes
circumstances under which eligible
beneficiaries may enroll in TRICARE
Prime for a period of less than 1 year.

EFFECTIVE DATE: This interim final rule
is effective September 29, 2003.

ADDRESSES: TRICARE Management
Activity (TMA), Medical Benefits and
Reimbursement Systems, 16401 East
Centretech Parkway, Aurora, CO 80011—
9043.

FOR FURTHER INFORMATION CONTACT:
Stephen E. Isaacson, Medical Benefits
and Reimbursement Systems, TMA,
(303) 676-3572.

SUPPLEMENTARY INFORMATION:

I. Summary of Interim Final Rule
Provisions

The reader should refer to the
proposed rule that was published on
April 18, 2002, (67 FR 19141) for more
detailed information regarding these
changes. This interim final rule
describes the circumstances under
which eligible dependents of active
duty members, and eligible dependents
of Reserve Component and National
Guard members called to active duty in
support of contingency operations may
enroll in TRICARE Prime Remote for
Active Duty Family Members. In
addition, this interim rule describes the
circumstances under which eligible
dependents of TRICARE Prime Remote
service members who are enrolled in the
TRICARE Prime Remote for Active Duty
Family Member program may remain
enrolled when the service member
receives a follow-on accompanied
assignment and the dependents
continue to reside in the TRICARE
Prime Remote location.

Changes to the provisions for
TRICARE Prime Remote for Active Duty
Family Members (TPRADFM) are
required by Section 702 of P.L. 107-314
(the NDAA for FY 2003). First, family
members who are enrolled in
TPRADFM may continue their
enrollment when the member has
relocated without the family members
pursuant to orders for a permanent
change of duty station, if the orders do
not authorize dependents to accompany
the member to the new duty station at
the expense of the United States, and if
the family members continue to reside
at the same location at which they were
enrolled in TPRADFM. Second, family
members of a reserve component
member ordered to active duty for a
period of more than 30 days may enroll
in TPRADFM if they reside with the
member and if the residence is more
than fifty (50) miles, or approximately
one hour driving time, from the nearest
military medical treatment facility
adequate to provide the needed care.

The changes related to TPRADFM
were not included in the original
proposed rule, but, since they are
statutorily required and also require a
change to a paragraph of 32 CFR Part

199.17 that was being revised pursuant
to the proposed rule, we are including
all of the changes in this interim final
rule.

II. Public Comments

We provided a 60-day comment
period on the proposed rule. We
received no public comments.

III. Changes in the Interim Final Rule

In both paragraph (f)(2)(i)(H) of
Section 199.4 and paragraph (0)(2) of
Section 199.17, we have clarified that
these provisions apply only to members
of the National Guard who are ordered
to federal active duty under authority of
the President and not to those members
who are ordered to active duty under
the authority of a governor of a state. In
addition, in paragraph (f)(2)(i)(H) of
Section 199.4, we have changed ‘““the
Secretary of Defense, or a designee,” to
“the Director, TRICARE Management
Activity” as the authority to waive the
annual fiscal year deductible. This is
only a wording change and not a
substantive change, since the Secretary
of Defense, through 32 CFR 199.1(c)(2)
and 32 CFR part 367, has delegated
authority to the Assistant Secretary of
Defense (Health Affairs), who has
delegated authority to the Director,
TRICARE Management Activity, to
provide policy guidance, management
control, and coordination as required by
CHAMPUS.

The proposed rule would have
established in the regulation an
administrative authority for Reservists
and members of the National Guard who
are called or ordered to active duty for
a period of 179 days or more to enroll
in TRICARE Prime. We are changing
that provision in this interim final rule.

Reserve components (including both
reservists and members of the National
Guard) participate in military conflicts
and peacekeeping missions in areas
such as Bosnia, Kosovo, and southwest
Asia, and assist in homeland security.
The operational tempo following the
events of September 11, 2001, showed a
dramatic increase in the number of
reservists activated for these
requirements. These reservists receive
varying levels of medical benefits
according to their primary residence
location, length of call up, and type of
activation order. For example, the
Department established a demonstration
in order to ease the burden imposed on
the large number of reserve component
members who have been activated in
response to September 11 under
Operations Noble Eagle and Enduring
Freedom (66 FR 55928). This
demonstration which is called the
TRICARE Reserve Family Member
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Demonstration Project (TRFMDP)
provides three enhancements to the
TRICARE Standard benefit for their
family members: the annual deductible
was waived, the requirement to obtain
a non-availability statement was
waived, and TRICARE will pay up to
fifteen percent above the TRICARE
maximum allowable charge for services
received from nonparticipating
providers. However, the demonstration
is due to expire on November 1, 2003,
although large numbers of individuals
continue to be activated. In addition,
family members of reserve component
members who are activated under other
authorities do not receive these
enhanced benefits.

In order to eliminate these
discrepancies while continuing to
provide some enhanced benefits to
family members of activated reserve
component members, the Department
has authorized family members of
activated reserve component members
who live in military treatment facility
catchment areas to enroll in TRICARE
Prime if the member is activated for
more than 30 days rather than for 179
days or more. A catchment area is
established by zip codes, but is
generally a home residence within 50
miles, or approximately one hour
driving time, from the nearest military
treatment facility adequate to provide
care. This change accomplishes three
goals. First, it provides family members
of these activated reserve component
members with substantially the same
benefits available to family members of
activated reserve component members
under the TRFMDP. Second, it provides
these family members with the same
benefits available to family members
who live outside catchment areas under
the TPRADFM through the provisions of
Section 702 of P.L. 107-314. Third, it
ensures that the medical benefits
available to family members of activated
reservists are as similar as possible to
those available to family members of
active duty members.

This interim final rule establishes
specific regulatory authority for this
provision.

IV. Regulatory Procedures

Executive Order 12866 requires that a
regulatory impact analysis be performed
on any major rule. A “major rule” is
defined as one that would result in the
annual effect on the national economy
of $100 million or more, or have other
substantial impact. The Regulatory
Flexibility Act (RFA) requires that each
Federal Agency prepare, and make
available for public comment, a
regulatory flexibility analysis when the
agency issues regulations which would

have a significant impact on a
substantial number of small entities.

This interim final rule is not major
rule under the Congressional Review
Act. The changes set forth in this
interim final rule are minor revisions to
existing regulation. The changes made
in this interim final rule involve an
expansion of TRICARE benefits. In
addition, this interim final rule will
have minor impact and will not
significantly affect a substantial number
of small entities. In light of the above,
no regulatory impact analysis is
required.

This rule has been designated as
significant and has been reviewed by
the Office Management and Budget as
required under the provisions of E.O.
12866.

This interim final rule will not
impose additional information
collection requirements on the public
under the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 55).

List of Subjects in 32 CFR Part 199

Claims, handicapped, health
insurance, and military personnel.

PART 199—[AMENDED]

» 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. Chapter
55.

= 2. Section 199.4 is amended by adding
a new paragraph (f)(2)(i)(H) as follows:

§199.4 Basic program benefits.

(f] * % %

(2) * k%

(i) * x %

(H) The Director, TRICARE
Management Activity, may waive the
annual individual or family fiscal year
deductible for dependents of a Reserve
Component member who is called or
ordered to active duty for a period of
more than 30 days but less than one
year or a National guard member who is
called or ordered to full-time federal
National guard duty for a period of more
than 30 days but less than one year, in
support of a contingency operation (as
defined in 10 U.S.C. 101(a)(13)). For
purposes of this paragraph, a dependent
is a lawful husband or wife of the
member and a child as defined in
paragraphs (b)(2)(ii)(A) through (F) and
(b)(2)(i1)(H)(1), (2) and (4) of Part 199.3.

* * * * *

m 3. Section 199.17 is amended by
revising paragraphs (g)(3), (o) and (0)(2)
as follows:

§199.17 TRICARE Program.

EE

(3) Eligibility.

(i) An active duty family member is
eligible for TRICARE Prime Remote for
Active Duty Family Members if he or
she is eligible for CHAMPUS and, on or
after December 2, 2003 meets the
criteria of either (g)(3)(i)(A) and (B), or
©(3)6)(C):

(A) The family member’s active duty
sponsor has been assigned permanent
duty as a recruiter; as an instructor at an
educational institution, an administrator
of a program, or to provide
administrative services in support of a
program of instruction for the Reserve
Officers’ Training Corps; as a full-time
adviser to a unit of a reserve component;
or any other permanent duty designated
by the Director, TRICARE Management
Activity that the Director determines is
more than 50 miles, or approximately
one hour driving time, from the nearest
military treatment facility that is
adequate to provide care.

(B) The family members and active
duty sponsor, pursuant to the
assignment of duty described in
paragraph (g)(3)(i)(A) of this section,
reside at a location designed by the
Director, TRICARE Management
Activity, that the Director determines is
more than 50 miles, or approximately
one hour driving time, from the nearest
military medical treatment facility that
is adequate to provide care.

(c) The family member, having
resided together with the active duty
sponsor while the sponsor served in an
assignment described in (g)(3)(i)(A),
continues to reside at the same location
after the sponsor relocates without the
family member pursuant to orders for a
permanent change of duty station, and
the orders do not authorize dependents
to accompany the sponsor to the new
duty station at the expense of the United
States.

(ii) A family member who is a
dependent of a reserve component
member is eligible for TRICARE Prime
Remote for Active Duty Family
members if he or she is eligible for
CHAMPUS and meets all of the
following additional criteria:

(A) The reserve component member
has been ordered to active duty for a
period of more than 30 days.

(B) The family member resides with
the member.

(C) The Director, TRICARE
Management Activity, determines the
residence of the reserve component
member is more than 50 miles, or
approximately one hour driving time,
from the nearest military medical
treatment facility that is adequate to
provide care.

(D) “Resides with” is defined as the
TRICARE Prime Remote residence
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address at which the family resides with

the activated reservist upon activation.
* * * * *

(o) TRICARE program enrollment
procedures. There are certain
requirements pertaining to procedures
for enrollment in Prime and TRICARE
Prime Remote for Active Duty Family
Members. (These procedures do not
apply to active duty members, whose
enrollment is mandatory).

(1)* L

(2) Enrollment period. The following
provisions apply to enrollment periods
on or after March 10, 2003.

(i) Beneficiaries who select the
TRICARE Prime option or the TRICARE
Prime Remote for Active Duty Family
Members option remain enrolled for 12
months increments until: they take
action to disenroll; they are no longer
eligible for enrollment in TRICARE
Prime or TRICARE Prime Remote for
Active Duty Family Members; or they
are disenrolled for failure to pay
required enrollment fees if applicable.
For those who remain eligible for
TRICARE Prime enrollment, no later
than 15 days before the expiration date
of an enrollment, the sponsor will be
sent a written notification of the
pending expiration and renewal of the
TRICARE Prime enrollment. TRICARE
Prime enrollments shall be
automatically renewed upon the
expiration of the enrollment unless the
renewal is declined by the sponsor.
Termination of enrollment for failure to
pay enrollment fees is addressed in
paragraph (0)(3) of this section.

(ii) Exceptions to the 12-month
enrollment period.

(A) Beneficiaries who are eligible to
enroll in TRICARE Prime but have less
than one year of TRICARE eligibility
remaining.

(B) The dependents of a reservist who
is called or ordered to active duty or of
a member of the National Guard who is
called or ordered to full-time federal
National Guard duty for a period of
more than 30 days.

* * * * *

Dated: July 24, 2003.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 03—-19453 Filed 7—30-03; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGD05-03-105]
RIN 1625-AA08

Special Local Regulations for Marine
Events; Patapsco River, Baltimore, MD
AGENCY: Coast Guard, DHS.

ACTION: Notice of implementation of
regulation.

SUMMARY: The Coast Guard is
implementing the special local
regulations at 33 CFR 100.515 during
the 189th Defender’s Day Celebration
fireworks display to be held September
13, 2003, over the waters of the Patapsco
River at Baltimore, Maryland. These
special local regulations are necessary to
control vessel traffic due to the confined
nature of the waterway and expected
vessel congestion during the fireworks
display. The effect will be to restrict
general navigation in the regulated area
for the safety of spectators and vessels
transiting the event area.

EFFECTIVE DATE: 33 CFR 100.515 is
effective from 5:30 p.m. to 11 p.m. on
September 13, 2003.

FOR FURTHER INFORMATION CONTACT:
Ronald Houck, Marine Information
Specialist, Commander, Coast Guard
Activities Baltimore, 2401 Hawkins
Point Road, Baltimore, MD 21226-1971,
at (410) 576-2674.

SUPPLEMENTARY INFORMATION: The City
of Baltimore will sponsor the 189th
Defender’s Day Celebration fireworks
display on September 13, 2003 over the
waters of the Patapsco River, Baltimore,
Maryland. The fireworks display will be
launched from a barge positioned
within the regulated area. A fleet of
spectator vessels is expected to gather
nearby to view the aerial display. In
order to ensure the safety of spectators
and transiting vessels, 33 CFR 100.515
will be in effect for the duration of the
event. Under provisions of 33 CFR
100.515, a vessel may not enter the
regulated area unless it receives
permission from the Coast Guard Patrol
Commander. Spectator vessels may
anchor outside the regulated area but
may not block a navigable channel.

In addition to this notice, the
maritime community will be provided
extensive advance notification via the
Local Notice to Mariners, marine
information broadcasts, and area
newspapers, so mariners can adjust
their plans accordingly.

Dated: July 22, 2003.
Sally Brice-O’Hara,

Rear Admiral, Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 03-19497 Filed 7-30-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD05-03-101]

RIN 1625-AA08

Special Local Regulations for Marine

Events; Atlantic Ocean, Point Pleasant
Beach to Bay Head, NJ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local
regulations for the “Point Pleasant OPA/
NJ Offshore Grand Prix”’, a marine event
to be held on the waters of the Atlantic
Ocean between Point Pleasant Beach
and Bay Head, New Jersey. These
special local regulations are necessary to
provide for the safety of life on
navigable waters during the event. This
action is intended to restrict vessel
traffic in the regulated area during the
event.

DATES: This rule is effective from 9:30
a.m. to 3:30 p.m. on August 15, 2003.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket CGD05-03—
101 and are available for inspection or
copying at Commander (oax), Fifth
Coast Guard District, 431 Crawford
Street, Portsmouth, Virginia 23704—
5004, between 9 a.m. and 2 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: S. L.
Phillips, Project Manager, Auxiliary and
Recreational Boating Safety Branch, at
(757) 398-6204.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) the
Coast Guard finds that good cause exists
for not publishing an NPRM. Publishing
an NPRM would be impracticable. The
event will take place on August 15,
2003. There is not sufficient time to
allow for a notice and comment period
prior to the event.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
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making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest,
since immediate action is needed to
ensure the safety of the event
participants, spectator craft and other
vessels transiting the event area.
However, advance notifications will be
made to affected users of the waterway
via marine information broadcasts and
area newspapers.

Background and Purpose

On August 15, 2003, the Offshore
Performance Association and the New
Jersey Offshore Racing Association will
sponsor the “Point Pleasant OPA/N]J
Offshore Grand Prix”. The event will
consist of approximately 35 offshore
powerboats racing along an oval course
on the waters of the Atlantic Ocean. A
fleet of approximately 200 spectator
vessels is expected to gather near the
event site to view the competition. To
provide for the safety of participants,
spectators and other transiting vessels,
the Coast Guard will temporarily restrict
vessel traffic in the event area during
the races.

Discussion of Rule

The Coast Guard is establishing
temporary special local regulations on
specified waters of the Atlantic Ocean
and the Manasquan River. The
temporary special local regulations will
be in effect from 9:30 a.m. until 3:30
p-m. on August 15, 2003. The effect will
be to restrict general navigation in the
regulated area during the event. Except
for persons or vessels authorized by the
Coast Guard Patrol Commander, no
person or vessel may enter or remain in
the regulated area. The Patrol
Commander will allow non-participants
to transit the regulated area between
races. These regulations are needed to
control vessel traffic during the event to
enhance the safety of participants,
spectators and transiting vessels.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this temporary final rule to be so
minimal that a full Regulatory

Evaluation under the regulatory policies
and procedures of DHS is unnecessary.

Although this regulation prevents
traffic from transiting a portion of the
Atlantic Ocean and Manasquan River
during the event, the effect of this
regulation will not be significant due to
the limited duration that the regulated
area will be in effect and the extensive
advance notifications that will be made
to the maritime community via marine
information broadcasts and area
newspapers so mariners can adjust their
plans accordingly. Additionally, vessel
traffic will be allowed to transit through
the regulated area between races.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
the effected portions of the Atlantic
Ocean and Manasquan River during the
event.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule will be in
effect for only a short period, from 9:30
a.m. to 3:30 p.m. on August 15, 2003.
Vessel traffic will be allowed to transit
the regulated area between races, when
the Patrol Commander determines it is
safe to do so. Before the enforcement
period, we will issue maritime
advisories so mariners can adjust their
plans accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this temporary rule so
that they can better evaluate its effects
on them and participate in the
rulemaking. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
the address listed under ADDRESSES.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
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will not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
and direct effect on one or more Indian
tribes, on the relationship between the
Federal Governments and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
regulatory action”” under Executive
Order 12866 and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. It has not
been designated by the Administrator of
the Office of Information and Regulatory
Affairs as a significant energy action.
Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded under
figure 2—1, paragraph (34)(h), of the
Instruction, from further environmental
documentation. Special local
regulations issued in conjunction with a
regatta or marine parade permit are
specifically excluded from further
analysis and documentation under those
sections. Under figure 2—1, paragraph
(34)(h), of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination’ are not required for this
rule.

List of Subjects in 33 CFR Part 100

Marine Safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR Part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

= 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233 through 1236;
Department of Homeland Security Delegation
No. 0170.1, 33 CFR 100.35.

= 2. Add a temporary § 100.35-T05-101
to read as follows:

§100.35-T05-101 Atlantic Ocean, Point
Pleasant Beach to Bay Head, New Jersey.

(a) Definitions.

(1) Coast Guard Patrol Commander.
The Coast Guard Patrol Commander is
a commissioned, warrant, or petty
officer of the Coast Guard who has been
designated by the Commander, Coast
Guard Group Atlantic City.

(2) Official Patrol. The Official Patrol
is any vessel with a commissioned,
warrant, or petty officer of the Coast
Guard on board and displaying a Coast
Guard ensign.

(3) Regulated Area. The regulated area
includes all waters of the Manasquan
River from the New York and Long
Branch Railroad to Manasquan Inlet,
together with all waters of the Atlantic
Ocean bounded by a line drawn from
the end of the South Manasquan Inlet
Jetty, easterly to Manasquan Inlet
Lighted Buoy “2M”, then southerly to a
position at latitude 40°04'26" N,
longitude 074°01'30" W, then westerly
to the shoreline. All coordinates
reference Datum NAD 1983.

(b) Special local regulations.

(1) No person or vessel may enter or
remain in the regulated area unless
participating in the event or authorized
by the sponsor or Official Patrol. The
sponsor or Official Patrol may
intermittently authorize general
navigation to pass through the regulated
area. Notice of these opportunities will
be given via Marine Safety Radio
Broadcast on VHF-FM marine band
radio, Channel 22 (157.1 MHz).

(2) No vessel shall proceed at a speed
greater than six (6) knots while in
Manasquan Inlet during the effective
period.

(3) All persons and vessels shall
comply with the instructions of the
Official Patrol. The operator of a vessel
in the regulated area shall stop the
vessel immediately when instructed to
do so by the Official Patrol and then
proceed as directed.

(c) Effective period. This section is
effective from 9:30 a.m. to 3:30 p.m. on
August 15, 2003.

Dated: July 22, 2003.
Sally Brice-O’Hara,

Rear Admiral, Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 03-19498 Filed 7-30-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110

[CGD01-02-129]

RIN 1625-AA01

Anchorage Regulations: Rockland, ME

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard hereby
amends the anchorage regulations for
Rockland Harbor by re-designating
anchorage ground “C” as a special
anchorage area and reorienting
anchorage ground “A”. This action is
necessary to alert mariners that vessels
moored within special anchorage “C”,
are not required to sound signals or
display anchor lights or shapes, and
provide a wider navigable channel
between the two anchorages. This action
is intended to increase the safety of life
and property on navigable waters,
improve the safety of anchored vessels
in both anchorage “A” and the special
anchorage area, and provide for the
overall safe and efficient flow of vessel
traffic and commerce.

DATES: This rule is effective September
2, 2003.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-02-129), and are
available for inspection or copying at
room 628, First Coast Guard District
Boston, between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
J. J. Mauro, Commander (oan), First
Coast Guard District, 408 Atlantic Ave.,
Boston, MA 02110, Telephone (617)
223-8355, e-mail: jmauro@d1.uscg.mil.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 1, 2003, we published a
notice of proposed rulemaking (NPRM)
entitled “Anchorage Regulations:
Rockland, Maine” in the Federal
Register (68 FR 15691). We received no
letters commenting on the proposed
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rule. No public hearing was requested,
and none was held.

Background and Purpose

A request was made by the City of
Rockland and Hartley Marine Services,
Rockland, Maine, to accommodate the
increased number of vessels mooring in
Penobscot Bay, Rockland Harbor, and
provide for safe navigation between the
anchorages within the harbor. This rule
will re-designate anchorage ground “C”,
identified in 33 CFR 110.132(a)(3), as a
special anchorage area and reorient
anchorage “A”, identified in 33 CFR
110.132(a)(1).

The Coast Guard determined that the
small commercial and recreational
vessels now anchoring in anchorage “C”
do not have the ability to maintain
anchor lights sufficient to meet
anchorage ground requirements. Vessel
traffic, as well as users of anchorage
“C”, will transit and anchor more safely
when anchorage “C” is designated a
special anchorage area, limited to
vessels less than 20 meters in length,
since transiting vessels will neither
expect sound signals nor anchor lights
or shapes from all moored vessels.
Establishing this special anchorage area
will better meet future vessel traffic
expectations of that area when it is re-
designated as such and limited to
vessels no greater than 20 meters in
length.

In order to facilitate the safe and
efficient flow of vessel traffic and
commerce between anchorages “A’” and
the newly designated special anchorage
area, the Coast Guard intends to reorient
anchorage “A”. Reorienting anchorage
“A” will provide a wider channel
between the two above-mentioned
anchorages. Additionally, a wider
channel will allow safer passage for
vessels anchoring in anchorage “A” and
the special anchorage area as well as
vessel traffic transiting via Atlantic
Point.

The Coast Guard has defined the
anchorage areas contained herein with
the advice and consent of the Army
Corps of Engineers, New England
District, located at 696 Virginia Rd.,
Concord, MA 01742.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of

the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under regulatory
policies and procedures of DHS is
unnecessary.

This finding is based on the fact that
this rule conforms to the changing needs
of the harbor, the changing needs of
recreational, fishing and commercial
vessels, and to make the best use of the
available navigable water. This rule is in
the interest of safe navigation and
protection of the Port of Rockland and
the marine environment.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
can better evaluate its effects on them
and participate in the rulemaking
process.

If this rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact John J.
Mauro at the address listed in
ADDRESSES above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal Regulatory
Enforcement Ombudsman and the
Regional Small Business Regulatory
Fairness Boards. The Ombudsman
evaluates these actions annually and
rates each agency’s responsiveness to
small business. If you wish to comment
on actions by employees of the Coast
Guard, call 1-888—REG-FAIR (1-888—
734-3247).

Collection of Information

This calls for no new collection of
information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—

3520). Federalism A rule has
implications for federalism under
Executive Order 13132, Federalism, if it
has a substantial direct effect on State or
local governments and would either
preempt State law or impose a
substantial direct cost of compliance on
them. We have analyzed this rule under
that Order and have determined that it
does not have implications for
federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
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Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that, under figure 2-1,
paragraph 34(f), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES. This rule fits paragraph
34(f) as it revises one anchorage ground
and establishes a special anchorage area.

List of Subjects in 33 CFR Part 110
Anchorage grounds.

Regulations

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 110 as follows:

PART 110—ANCHORAGE
REGULATIONS

» 1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471; 1221 through
1236, 2030, 2035 and 2071; 33 CFR 1.05-1(g),
and Department of Homeland Security
Delegation No. 0170.1.

= 2. Add §110.4 to subpart A to read as
follows:

§110.4 Penobscot Bay, Maine.

(a) Rockland Harbor. Beginning at a
point bearing 244°, 1,715 yards, from
Rockland Breakwater Light; thence 260°,
490 yards, to a point bearing 248° from
Rockland Breakwater Light; thence 350°,
580 yards, to a point bearing 263° from
Rockland Breakwater Light; thence 83°,
480 yards, to a point bearing 263° from
Rockland Breakwater Light; and thence
169°, 550 yards, to the point of
beginning. This area is limited to vessels
no greater than 20 meters in length.

Note to paragraph (a): This area is
primarily for use by yachts and other
recreational craft. Temporary floats or buoy
for marking the location of the anchor may
be used. All moorings shall be so placed that
no vessel, when anchored, shall at any time

extend beyond the limits of the area. All
anchoring in the area shall be under the
supervision of the local harbormaster or such
authority as may be designated by authorities
of the Gity of Rockland, Maine. Requests for
placement of mooring buoys shall be directed
to the local government. Fixed mooring piles
or stakes are prohibited.

(b) [Reserved].

= 3.In §110.132 revise paragraph (a)(1),
remove paragraph (a)(3), and revise
paragraphs (b)(1) and (b)(2) to read as
follows:

§110.132 Rockland Harbor, Maine.

(a) The anchorage grounds—(1)
Anchorage A. Beginning at a point
bearing 158°, 1,075 yards, from
Rockland Breakwater Light; thence 252°,
2,020 yards, to a point bearing 224° from
Rockland Breakwater Light; thence 345°,
740 yards, to a point bearing 242° from
Rockland Breakwater Light; thence 72°,
1,300 yards, to a point bearing 222° from
Rockland Breakwater Light; and thence
120°, 1,000 yards, to the point of
beginning.

* * * * *

(b) The regulations. (1) Anchorages A
and B are general anchorage grounds
reserved for merchant vessels,
commercial vessels or passenger vessels
over 65 feet in length. Fixed moorings,
piles or stakes are prohibited.

(2) A distance of approximately 500
yards shall be left between Anchorages
A and B for vessels entering or
departing from the Port of Rockland. A
distance of approximately 100 yards
shall be left between Anchorage A and
the Special Anchorage Area for vessels
entering or departing facilities in the
vicinity of Atlantic Point. Any vessel
anchored in these anchorages shall be
capable of moving and when ordered to
move by the Captain of the Port shall do
so with reasonable promptness.

* * * * *

Dated: July 17, 2003.
John L. Grenier,
Captain, Coast Guard, Acting Commander,
First Coast Guard District.
[FR Doc. 03-19372 Filed 7-30-03; 8:45 am]

BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-03-023]

RIN 1625-AA00

Safety Zone Regulations, Seafair Blue
Angels Performance, Lake
Washington, WA

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the waters of Lake Washington, Seattle,
Washington. The Coast Guard is taking
this action to safeguard the participants
and spectators from the safety hazards
associated with the Seafair Blue Angels
Performance. Entry into this zone is
prohibited unless authorized by the
Captain of the Port, Puget Sound or his
designated representatives.

DATES: This rule is effective from 8:30
a.m. on July 31, 2003 through 4 p.m. on
August 3, 2003.

ADDRESSES: Documents as indicated in
this preamble are available for
inspection or copying at the U.S. Coast
Guard Marine Safety Office Puget
Sound, 1519 Alaskan Way South,
Building 1, Seattle, Washington 98134.
Normal office hours are between 8 a.m.
and 4 p.m., Monday through Friday,
except federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Jeff Morgan, c/o Captain of the Port
Puget Sound, at (206) 217-6231.

SUPPLEMENTARY INFORMATION:
Background and Purpose

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. (b)(B) the
Coast Guard finds that good cause exists
for not publishing an NPRM. The
airshow poses several dangers to the
public including excessive noise and
objects falling from any accidents.
Accordingly, prompt regulatory action
is needed in order to provide for the
safety of spectators and participants
during the event. If normal notice and
comment procedures were followed,
this rule would not become effective
until after the date of the event.

For the same reasons, under 5 U.S.C.
(d)(3), the Coast Guard finds that good
cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.
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Discussion of Rule

The Coast Guard is adopting a
temporary safety zone regulation on the
waters of Lake Washington, Seattle,
Washington, for the Seafair Blue Angels
Performance. The Coast Guard has
determined it is necessary to close the
area in the vicinity of the air show in
order to minimize the dangers that low-
flying aircraft present to persons and
vessels. These dangers include, but are
not limited to excessive noise and the
risk of falling objects from any accidents
associated with low flying aircraft. In
the event that aircraft require emergency
assistance, rescuers must have
immediate and unencumbered access to
the craft. The Coast Guard, through this
action, intends to promote the safety of
personnel, vessels, and facilities in the
area. Entry into this zone will be
prohibited unless authorized by the
Captain of the Port or his representative.
This safety zone will be enforced by
Coast Guard personnel. The Captain of
the Port may be assisted by other
federal, state, or local agencies.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not significant under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. This expectation is
based on the fact that the regulated area
established by the regulation would
encompass an area near the middle of
Lake Washington, not frequented by
commercial navigation. The regulation
is established for the benefit and safety
of the recreational boating public, and
any negative recreational boating impact
is offset by the benefits of allowing the
Blue Angels to fly. For the above
reasons, the Coast Guard does not
anticipate any significant economic
impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), the Coast Guard
considered whether this rule would
have a significant economic impact on
a substantial number of small entities.
“Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their

fields, and governmental jurisdictions
with populations of less than 50,000.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit this portion
of Lake Washington during the time this
regulation is in effect. The zone will not
have a significant economic impact due
to its short duration and small area. The
only vessels likely to be impacted will
be recreational boaters and small
passenger vessel operators. The event is
held for the benefit and entertainment of
those above categories. Because the
impacts of this rule are expected to be
so minimal, the Coast Guard certifies
under 605(b) of the Regulatory
Flexibility Act (5 U.S.C. 601-612) that
this temporary rule will not have a
significant economic impact on a
substantial number of small entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a State, local, or tribal
government or the private sector to

incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This rule
would not impose an unfunded
mandate.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian tribal governments, because
it does not have a substantial direct
effect on one or more Indian tribes, on
the relationship between the federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the federal
government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We considered the environmental
impact of this rule and concluded that,
under figure 2—1, paragraph (34)(g) of
Commandant Instruction M16475.1D,
this rule is categorically excluded from
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further environmental documentation.
A Categorical Exclusion is provided for
temporary safety zones of less than one
week in duration. This rule establishes
a temporary safety zone of limited
duration that will be within the one-
week timeframe.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

= For the reasons set out in the preamble,
the Coast Guard amends part 165 of Title
33, Code of Federal Regulations, as
follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05—1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. From 8:30 a.m. on July 31, 2003
through 4 p.m. on August 3, 2003, a
temporary § 165.T13-014 is added to
read as follows:

§165.T13-014 Safety Zone Regulations,
Seafair Blue Angels Performance, Seattle,
WA.

(a) Location. The following area is a
safety zone: All waters of Lake
Washington, Washington State,
enclosed by the following points:
Starting at the northwest corner of
Faben Point at 47°35'34.5" N, 122°15'13"
W; thence to 47°35'48" N, 122°15'45" W;
thence to 47°36'02.1" N, 122°15'50.2" W;
thence to 47°35'56.6" N, 122°16'29.2" W;
thence to 47°35'42" N, 122°16'24" W;
thence to the east side of the entrance
to the west highrise of the Interstate 90
bridge; thence easterly along the south
side of the bridge to a point 1130 yards
east of the western terminus of the
bridge; thence southerly to a point in
Andrews Bay at 47°33'06" N, 122°15'32"
W; thence northeast along the shoreline
of Bailey Peninsula to its northeast
point at 47°33'44" N, 122°15'04" W;
thence easterly along the east-west line
drawn tangent to Bailey Peninsula;
thence northerly along the shore of
Mercer Island to the point of
origin.[Datum: NAD 1983]

(b) Regulations. In accordance with
the general regulations in § 165.23 of
this part, no person or vessel may enter
or remain in the zone except for
participants in the event, supporting
personnel, vessels registered with the
event organizer, or other vessels

authorized by the Captain of the Port or
his designated representatives.

(c) Enforcement periods. This section
will be enforced from 8:30 a.m. until 4
p-m., Pacific Daylight Time, on July 31
and August 1, 2, 3, 2003.

Dated: July 18, 2003.

D. Ellis,

Captain, Coast Guard, Captain of the Port,
Puget Sound.

[FR Doc. 03—-19525 Filed 7-30-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD09-03-207]

RIN 1625-AA01

Tall Ships 2003, Navy Pier, Chicago, IL,
July 30-August 4, 2003

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is increasing
the size of the Regulated Navigation
Area (RNA) for the Chicago Tall Ships
2003 event at Navy Pier. These
regulations are necessary to control
vessel traffic in the immediate vicinity
for the protection of both participant
and spectator vessels during the 2003
Tall Ships Challenge and Parade of
Ships. These regulations are intended to
restrict vessel traffic in a portion of Lake
Michigan in the vicinity of Chicago
Harbor for the duration of the event.
This change will expand the size of the
RNA in order to improve the level of
safety for both participant and spectator
vessels during the 2003 Tall Ships
Challenge and Parade of Ships and will
also extend the effective date by one
day.

DATES: This rule is effective from 8 p.m.
on Wednesday, July 30, 2003 until 5
p-m. on Monday, August 4, 2003.
ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD09-03-207 and are available
for inspection or copying at U.S. Coast
Guard Marine Safety Office Chicago,
215 W. 83rd Street, Suite D, Burr Ridge,
IL 60527, between 8 a.m. and 4 p.m.
Monday through Friday, except federal
holidays.

FOR FURTHER INFORMATION CONTACT:
MST2 Kenneth Brockhouse, MSO
Chicago, at (630) 986—2155.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On July 17, 2003, we published a
temporary final rule entitled Tall Ships
2003, Navy Pier, Chicago, IL, July 30—
August 4, 2003 in the Federal Register
(68 FR 42285). In that regulation, we
suspended some anchorage regulations,
established a moving safety zone, as
well as a Regulated Navigation Area
(RNA). However, in this rulemaking, the
size of that RNA is being increased.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest of ensuring the safety of
spectators and vessels during this event
and immediate action is necessary to
prevent possible loss of life or property.
The Coast Guard has not received any
complaints or negative comments with
regard to this event. The Coast Guard,
along with planning officials for the
Chicago Tall Ships 2003 from the State
of Illinois and the City of Chicago, have
decided that a larger RNA is necessary
to ensure safety and protection during
this event.

For the same reasons, under 5
U.S.C.(b)(B) the Coast Guard finds that
good cause exists for not publishing an
NPRM.

Background and Purpose

During the Chicago Tall Ships event,
tall ships will be participating in a Tall
Ships Parade and then mooring in
Chicago harbor and in the Chicago
River. While a moving safety zone is
being established to ensure the safety of
official participant vessels during the
parade, an RNA is also being established
that encompasses portions of both the
Chicago Harbor as well as the Chicago
River. This RNA is to ensure the safety
of spectator vessels and official
participant vessels, as well as those
boarding the tall ships, from vessels
transiting at excessive speeds creating
large wakes, and also to prevent
obstructed waterways. The RNA will be
established on July 30, 2003 and
terminate on August 4, 2003 after all the
tall ships have departed the area.

Discussion of Comments and Changes

No comments were received regarding
this rule. The following change is being
made from the previous temporary rule:
the regulated navigation area (RNA) is
being expanded in order to improve the
level of safety for both participant and
spectator vessels during the 2003 Tall
Ships Challenge and Parade of Ships.
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Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866 on Regulatory
Planning and Review and therefore does
not require an assessment of potential
costs and benefits under section 6(a)(3)
of that Order. The Office of Management
and Budget has not reviewed this rule
under that order. It is non-significant
under Department of Homeland
Security regulatory policies and
procedures. We expect the economic
impact of this rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10(e) of the regulatory
policies and procedures of DHS is
unnecessary. This finding is based on
the minimal time that vessels will be
restricted from the zone.

Small Entities

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612) has
determined that this rule will not have
a significant impact on a substantial
number of small entities. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule would not
have a significant economic impact on
a substantial number of small entities.
This final rule would affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
or anchor in a portion of an activated
safety zone. The safety zone and
suspended anchorage area would not
have a significant economic impact on
a substantial number of small entities
for the following reasons. Vessel traffic
can safely pass outside the proposed
safety zone during the event. Traffic
would be allowed to pass through the
safety zone only with the permission of
the Captain of the Port or his on-scene
representative which will be the Patrol
Commander. In addition, before the
effective period, the Coast Guard would
issue maritime advisories widely
available to users who might be in the
affected area.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
the Coast Guard wants to assist small
entities in understanding this rule so
that they can better evaluate its effects
and participate in the rulemaking
process. If the rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
MSO Chicago (see ADDRESSES).

Collection of Information

This rule would call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

We have analyzed this rule under
Executive Order 13132 and have
determined that this rule does not have
implications for federalism under that
Order.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) governs
the issuance of Federal regulations that
require unfunded mandates. An
unfunded mandate is a regulation that
requires a state, local, or tribal
government or the private sector to
incur direct costs without the Federal
Government’s having first provided the
funds to pay those costs. This rule
would not impose an unfunded
mandate.

Taking of Private Property

This rule would not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

The Coast Guard has considered the
environmental impact of this rule and
concluded that, under figure 2-1,
paragraph 32(g) of Commandant
Instruction M16475.1C, this rule is
categorically excluded from further
environmental documentation. A
written categorical exclusion
determination is available in the docket
for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

= 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 70: 50 U.S.C. 191, 195; 33 CFR 1.05—
1(g), 6.04-1, 6.04—6 and 160.5; Pub. L. 107—
295, 116 Stat. 2064; Department of Homeland
Security Delegation No. 0170.1.

§165.T09-207 [Amended]

= 2.In §165.T09-207 remove and
reserve paragraph (a).
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m 3. Add §165.T09-257 to read as
follows:

§165.T09-257 Tall Ships 2003, Navy Pier,
Lake Michigan, Chicago, IL.

(a) Regulated navigation area;
location. The following is a regulated
navigation area: starting at the Alder
Planetarium at 41°52'00" N, 87°36'22"
W; then east to 41°52'00" N, 087°35'26"
W; then north to the southern most end
of the outer Chicago Harbor break wall
at 41°52'48" N, 087°35'26" W; then
north and then northwest following the
outer Chicago Harbor break wall to
41°54'11" N, 087°36'29" W; then
southeast to the north-east tip of the
Central District Filtration Plant; then
following the shoreline including up the
Chicago River to the eastern side of the
Michigan Avenue bridge back to the
point of origin (NAD 83).

(b) Effective period. This section is
effective from 8 p.m. on Wednesday,
July 30, 2003 until 5 p.m. on Monday,
August 4, 2003.

(c) Special regulations. Vessels within
the RNA shall not exceed 5 miles per
hour or shall proceed at no-wake speed,
whichever is slower. Vessels within the
RNA shall not pass within 20 feet of a
moored tall ship. Vessels within the
RNA must adhere to the direction of the
Patrol Commander or other official
patrol craft.

Dated: July 24, 2003.
Ronald F. Silva,

Rear Admiral, Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 03—-19542 Filed 7-28-03; 4:08 pm]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[DOT Docket No. NHTSA-2002-13704]
RIN: 2127-AH23

Federal Motor Vehicle Safety

Standards; Definition of Multifunction
School Activity Bus

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.
ACTION: Final rule.

SUMMARY: This final rule establishes a
new class of school buses, multifunction
school activity buses, for use in
transporting children on trips other
those than between home and school.
We anticipate that this final rule will
also facilitate efforts by the Federal
Transit Administration to provide

funding to Head Start programs and
coordinated transportation providers to
purchase the school buses. Currently,
that Administration is prohibited from
providing financial assistance to
purchase regular yellow school buses
that exclusively transport students and
school personnel in competition with a
private school bus operator. We
anticipate that the new buses will be
used for coordinated transportation
purposes by State and local social
services agencies, which may, for
example, use the new buses to transport
children from Head Start facilities to
school in the morning, and to transport
senior citizens later in the day. Finally,
enabling schools and other institutions
to choose the new buses instead of a 15-
passenger van will provide them with a
safer transportation alternative.

DATES: Effective date: The effective date
for the final rule is: September 2, 2003.
Manufacturers are provided optional
early compliance with this final rule
beginning July 31, 2003. Petitions for
reconsideration: Petitions for
reconsideration of the final rule must be
received not later than September 15,
2003.

ADDRESSES: Petitions for reconsideration
of the final rule must refer to the docket
and notice number set forth above and
be submitted to the Administrator,
National Highway Traffic Safety
Administration, 400 Seventh Street,
SW., Washington, DC, 20590, with a
copy to Docket Management, Room PL—
401, 400 Seventh Street, SW.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:

For non-legal issues, you may call Mr.
Charles Hott, Office of Crashworthiness
Standards at (202) 366—0247. His FAX
number is (202) 493-2739.

For legal issues, you may call Ms.
Dorothy Nakama, Office of the Chief
Counsel at (202) 366—2992. Her FAX
number is (202) 366—3820.

You may send mail to both of these
officials at National Highway Traffic
Safety Administration, 400 Seventh St.,
SW., Washington, DC, 20590.

SUPPLEMENTARY INFORMATION:
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I. Executive Summary

This final rule establishes a new class
of school buses, multifunction school
activity buses (MFSABs), for use in
transporting children on trips other
those than between home and school.

Under current Federal law, dealers
cannot sell a bus for the purpose of
transporting school-age students to or
from school or related events unless it
meets all requirements in all Federal
motor vehicle safety standards for
school buses. Among those
requirements are ones requiring all
school buses to be equipped with
control traffic (i.e., flashing lights and
stop arms) designed to avoid crashes
and injuries to pedestrians. The
standards require those devices to
deploy automatically when the front
entrance door is opened.

Those traffic control devices are
primarily intended to be used on trips
involving picking school children up
from or dropping them off at a roadside
location at or near home. However, not
all school children trips involve picking
children up from or dropping them off
at such locations. For example, some
trips involve taking children from a
before-school facility to a school or from
a school to an after-school facility. State
laws do not permit the use of the traffic
control devices on those trips.

This rulemaking excludes MFSABS
from the requirements for the traffic
control devices. This exclusion resolves
the conflict between the NHTSA
standards that previously required all
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new school buses to be equipped with
traffic control devices, and State laws
that do not permit the use of the traffic
control devices on the types of trips that
the new buses will be making. The new
buses are not required to have those
devices since the buses, unlike regular
yellow school buses, are not intended
for the roadside picking up and
dropping off of children during service
between home and school. While the
MFSABEs are not required to be
equipped with the traffic control
devices, they are, however, required to
meet all requirements in the school bus
crashworthiness standards, all other
requirements in the school bus crash
avoidance safety standards, and all post-
crash school bus standards.

We anticipate that this final rule will
also facilitate efforts by the Federal
Transit Administration to provide
funding to Head Start programs and
coordinated transportation providers to
purchase the school buses. Currently,
that Administration is prohibited from
providing financial assistance to
purchase regular yellow school buses
that exclusively transport students and
school personnel in competition with a
private school bus operator. We
anticipate that the new buses will be
used for coordinated transportation
purposes by State and local social
services agencies, which may, for
example, use the new buses to transport
children from Head Start facilities to
school in the morning, and to transport
senior citizens later in the day.

Finally, enabling schools and other
institutions to choose the new buses
instead of a 15-passenger van will
provide them with a safer transportation
alternative since the new buses comply
with all school bus requirements in the
Federal Motor Vehicle Safety Standards
except those relating to traffic control
devices.

II. Background—Relevant NHTSA
Laws and Policies

NHTSA'’s statute requires any person
selling or leasing a new vehicle to sell
or lease a vehicle that meets all
applicable standards issued by the
agency. Under our regulations, a “bus”
is any vehicle (including a van) that has
a seating capacity of 11 persons or more.
The statute defines a “school bus” as
any vehicle that is designed for carrying
11 or more persons and that is likely to
be “used significantly to transport
preprimary, primary, and secondary
students to or from school or an event
related to school.” (Emphasis added.) 49
U.S.C. 30125.

More broadly, we deem a bus likely
to be used significantly to transport
preprimary, primary, or secondary

students to or from school or school-
related events if, for example, it will be
used for any of the following purposes
on a regular basis: Pick students up from
home to take them to school; pick them
up from a place other than home (e.g.,

a before-school care facility) and drop
them off at school; or pick them up from
school and drop them off at home or a
place other than home (e.g., an after-
school care facility). The term “‘school”
does not include pre-school (nursery)
centers, or Head Start programs.

We have informed motor vehicle
dealers that new buses sold to child-care
providers and other entities that
routinely drop students off at school or
pick them up from school are required
to be buses that meet the school bus
safety standards, even though the
purchasing organizations are not
schools themselves. (See, e.g., July 23,
1998 letter to Mr. Don Cote, Northside
Ford, filed in this docket at 13704-51)

In our interpretations of Section
30125, we have stated that a bus that is
sold for school transportation must meet
all standards applicable to school buses,
including the four-way/eight-way
alternating flashing lights required by
FMVSS No. 108 and the stop-arm
required by FMVSS No. 131.1 Thus,
even if school buses will be used only
to transport children on activity trips or
other trips that do not include home-to-
school transportation, dealers currently
cannot sell a school bus unless those
buses are equipped with flashing lights
and stop arms. This is true even if these
devices are not likely to be used on such
trips. It is also true even if State law
does not allow them to be used on such
trips or requires them to be removed
before making such trips.

One reason we are issuing this final
rule is that after selling or leasing school
buses, dealers cannot remove the four-
way/eight-way flashing lights and stop-
arms from them. Under 49 U.S.C.
Section 30122, “Making safety devices
and elements inoperative,”
manufacturers, distributors, dealers, or
motor vehicle repair businesses may not
“knowingly make inoperative” any part
of a device or element of design
installed on or in a motor vehicle or
motor vehicle equipment in compliance
with an applicable motor vehicle safety
standard. Before the issuance of this
final rule, all school buses had to be
equipped with the four-way/eight-way
flashing lights and stop arms. Since it
does not appear to make sense to have

1The flashing lights are required by FMVSS No.
108 to operate automatically when the bus entrance
door is opened. The stop arm is required by FMVSS
No. 131 to operate automatically when the lights are
flashing, except that a manual override device may
be provided by the vehicle manufacturer.

dealers sell school buses with
equipment that the buyer wants
removed, we are defining a new
category of school buses without four-
way/eight-way flashing lights and stop
arms.

IIL. Notice of Proposed Rulemaking

On November 5, 2002 (67 FR 67373)
(DOT Docket No. NHTSA-2002—-13704),
we published in the Federal Register a
notice of proposed rulemaking (NPRM)
to create a new school bus category, the
“Multifunction School Activity Bus”
(MFSAB). We proposed to except the
new category from the requirement for
school bus warning lamps at S5.1.4 of
Federal Motor Vehicle Safety Standard
(FMVSS) No. 108, Lamps, reflective
devices and associated equipment, 49
CFR 571.108, and from the requirement
for stop signal arms in FMVSS No. 131,
School bus pedestrian safety devices, 49
CFR 571.131. We proposed to limit the
category to buses with a gross vehicle
weight rating of 6,804 kilograms (15,000
pounds) or less, and invited comment as
to whether the new buses should have
a label warning drivers that the buses
were not for home-to-school service. We
denied aspects of the Rabun-Gap
petition relating to seat strength, seat
spacing, and seat width for reasons set
forth in the NPRM. A full explanation
of why we granted or denied aspects of
Rabun-Gap’s petition is in the
November 5, 2002 NPRM at 67 FR
67373.

IV. Public Comments to the NPRM and
NHTSA’s Response

NHTSA received a total of 48 public
comment submissions in response to the
NPRM. Some commenters commented
more than once, and several
submissions had identical or similar
wording. We received comments from
Alabama Department of Education,
Amalgamated Transit Union (ATU),
American Academy of Pediatrics (AAP),
Black Gold Regional Schools
Educational Authority, Blue Bird Body
Company, Brownsville Independent
School District (of Brownsville, Texas),
Department of California Highway
Patrol, Correctrack Inc., Transportation
Consultant John Fairchild, Ford Motor
Company, Hurst-Euless-Bedford
Independent School District (of Bedford,
Texas), IC Corporation, Indiana
Department of Education, Kibois Area
Transit System (of Stigler, Oklahoma),
Les Entreprises Michel Corbeil Inc.
(Corbeil), Maine Department of
Education, National Association of
Independent Schools (NAIS), National
Association of State Directors of Pupil
Transportation Services (NASDPTS),
National Automobile Dealers
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Association (NADA), National Child
Care Association (NCCA), National
School Transportation Association
(NSTA), National Transportation Safety
Board (NTSB), Public Schools of North
Carolina, Public Citizen, Pupil
Transportation Safety Institute, Inc.,
Rabun Gap Nacoochee School (Rabun),
Texas Association for Pupil
Transportation, Texas Department of
Public Safety, Thomas Built Buses, U.S.
Bus Corporation, Utah State Office of
Education, Virginia Association for
Pupil Transportation (VAPT),
Wisconsin Department of
Transportation, and many private
citizens. The following summarizes the
comments, and our response to the
comments.

A. Should the Multifunction School
Activity Bus Subcategory Be Created?

Most commenters wrote in favor of
the proposed new school bus category.
However, some individual citizens, the
state of Maine and AAP wrote against
the proposal. The state of Maine
commented that creating a new
subcategory of school buses without
traffic control features ‘“‘creates a level of
complexity and potentially an elevated
hazard level * * * without producing a
significant offsetting benefit.” AAP
expressed concern about the MFSAB
classification, stating that the traffic
control features on a school bus “are
meant to protect pedestrians, who
account for significantly more school
bus related fatalities than school bus
passengers.” In its May 1996 Policy
Statement on School Transportation
Safety (R9616), regarding deaths to
children as a result of school-bus related
events, AAP stated that the “majority of
pedestrians killed were young children
who were struck by their own school
buses.” NHTSA notes that activated
traffic control devices on a school bus
make surrounding motorists aware that
children are outside and around a
school bus and that the motorists should
take extra precautions for the children.
NHTSA and the States have other
measures and programs (including
school bus driver training) to lessen the
chances that school children will be
struck by their school buses.

NHTSA has decided to adopt the
multifunction school activity bus
vehicle classification, as proposed.
NHTSA is conducting this rulemaking
to promote flexibility in the choice of
vehicles. NHTSA emphasizes that the
MFSAB is not to be used by schools or
school districts to transport school
children on regular school bus route
transportation. Because of this
limitation, school children will not be
exposed as pedestrians to traffic

situations that stop arm and four-way/
eight-way traffic control devices are
designed to control, and we have
concluded that the MFSAB will not lead
to an increase in school children
pedestrian fatalities as the AAP
comments suggested. NHTSA agrees
with Maine that creating a new category
of school bus adds an additional level

of complexity for school districts
because it creates a school bus category
that cannot be used for normal home-to-
school transportation. However, NHTSA
does not agree that this new school bus
category will increase the risk of injuries
or fatalities for the reasons explained
above and below.

As explained in the NPRM, this final
rule makes it easier for transportation
providers other than schools or school
districts to buy the MFSAB, which will
be a safer transportation alternative to
the 15-passenger van and motor coach
bus for use by Head Start programs or
senior citizens. If, after carefully
considering all possible bus types, the
transportation provider decides that the
persons it transports are best served by
a school bus with traffic control
features, it is free to buy such a school
bus rather than the MFSAB.

B. Should the MFSAB Be a “Bus’ or
“School Bus?”’

NADA and NCCA recommended that
the new vehicle category should be a
“multifunction activity bus,” rather
than a “multifunction school activity
bus.” NADA suggested that the MFSAB
does not suit its intended purpose and
recommended that the multifunction
activity bus be defined as ““a bus that is
designed for purposes that include
transporting students to and from
school, but not to and from home.”
NADA stated that this definition has the
advantage of avoiding the use of the
term ‘““school bus, which has a number
of legal and practical Federal, State and
local ramifications.” NADA further
suggested that NHTSA should redefine
the term ‘“‘school bus” more narrowly
and establish a new “bus” subcategory.
They suggested that NHTSA should
redefine ‘“school bus” (in 49 CFR 571.3
‘“Definitions”) to read ‘‘a bus that is
designed for purposes that include
carrying students between home and
school, but not a bus designed for
operation as a common carrier in urban
transportation.” 2 NADA also stated that
the “sold or introduced in interstate

2 At present, “‘school bus” is defined at 49 CFR
Section 571.3 as ‘“‘a bus that is sold, or introduced
in interstate commerce, for purposes that include
carrying students to and from school or related
events, but does not include a bus designed and
sold for operation as a common carrier in urban
transportation.”

commerce” language in the present
definition of school bus, “places an
undue focus on the new vehicle sale or
lease transaction and inherently
requires sellers or lessors to ascertain a
purchaser’s intended use,” and that the
primary burden of standards
compliance should be placed on
manufacturers of these vehicles.

For the following reasons, NHTSA has
decided not to adopt NADA’s and
NCCA’s recommendations for the
redefinitions of ““school bus” and “bus.”
First, redefining these terms would be
outside the scope of the rulemaking, as
NHTSA in the NPRM proposed a
definition of “multifunction school
activity bus,” not redefinitions of
““school bus” or “bus.” Second,
statutory language specifies that only a
new school bus may be sold
“significantly to transport preprimary,
primary, and secondary school students
to or from school or an event related to
school.” (See 49 U.S.C. 30125(a)). This
statutory definition takes precedence
over any regulatory definition, and
amending 49 CFR 571.3 (“Definitions”)
would not alter the statute. Therefore,
defining the MFSAB as a “‘bus” would
put NHTSA in the anomalous situation
of fining sellers and lessors that sell or
lease new ““buses” to child care centers
or other transportation providers that
use the MFSAB to take children to and
from school or on school-related
activities. Thus, defining the MFSAB as
a “bus” would defeat the purpose of this
rulemaking.

Third, NHTSA does not agree that in
ensuring that nonconforming new buses
are not sold for school transportation
purposes, the emphasis on sellers or
lessors of new motor vehicles poses a
burden on sellers or lessors or on
NHTSA. NHTSA'’s position was
explained in an interpretation letter of
May 9, 2001 to Collins Bus Corporation,
a bus manufacturer. When a day care
center wished to purchase a bus to
transport children to their homes,
Collins asked for guidance about
assurances the day care center had to
provide a dealer or manufacturer that
the intended use does not dictate a
school bus. Collins noted that the user
is the only person who can actually
know how the bus will be used during
its life. As part of our answer, we stated
that although NHTSA does not currently
presume that day care centers
universally are engaged in the
transportation of children to and from
school:

* * * where it is likely that the purchaser
or lessor of a new bus is a day care center,
in light of the widespread publicity that has
surrounded the issue, we expect a dealer to
inquire as to whether the vehicle would also
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be used to drop off or pick up students from
school. If it appears that a vehicle will be
used significantly for student transportation,
the requirement to sell a certified school bus
that meets the Federal motor vehicle safety
standards for school buses would apply.
Confirmation in writing would appear to be
prudent.

Thus, if the present definition of
“school bus” does not include the term
“sold, or introduced in interstate
commerce,” NHTSA’s enforcement
efforts to ensure that dealers and lessors
of new vehicles do not sell or lease
nonconforming buses for school
transportation purposes may be
frustrated.? Therefore, when this final
rule takes effect, where it is likely that
the purchaser or lessor of a new MFSAB
is a State agency, private or public
school, or school district, we expect a
dealer to inquire as to whether the
vehicle will also be used to drop off or
pick up students from school. If it
appears that the MFSAB will be “used
significantly” for transportation
between children’s homes and school,
the requirement to sell a school bus that
meets the Federal motor vehicle safety
standards for school buses, including
FMVSSs No. 108 and No. 131 would
apply. NHTSA also notes that changing
the “school bus” and “bus” definitions
would not affect dealers’ and lessors’
statutory responsibilities in ensuring
that they do not sell new
nonconforming buses for school
transportation purposes.

C. Other Vehicle Classification Issues

Public Citizen stated that it
recognized Head Start programs’ need to
purchase vehicles that meet the
crashworthiness and crash avoidance
protection of school buses and did not
object to NHTSA'’s proposal. However,
Public Citizen urged NHTSA to go
further and create a new category of
buses called the “Multi-Function
Activity Buses” to ensure that all buses
weighing less than 15,000 pounds
GVWR, including 15-passenger vans,
meet the school bus crash avoidance,
crashworthiness, and post-crash
requirements required for school buses.
The NPRM did not propose to apply the
school bus requirements to buses that
are not used to transport school
children. Public Citizen’s
recommendation is thus outside the
scope of the present rulemaking.
However, the adoption of this final rule
will give transportation providers the
alternative for a safer transportation
choice.

3 See 49 U.S.C. Section 30112 “‘Prohibition on
manufacturing, selling, and importing
noncomplying motor vehicles and equipment.”

The California Highway Patrol
recommended that the MFSAB be
defined as a school bus whose purpose
does not include transporting students
to and from home “or a school bus
stop.” The rationale for this suggestion
was that school buses often pick
children up at designated school bus
stops, rather than at their homes.
Specifying the school bus stop in the
definition would make explicit that
children should not be picked up from
their homes or from school bus stops
when transported in a MFSAB. NHTSA
agrees that specifying that children
should not be picked up from school
bus stops would eliminate a potential
ambiguity. Thus, in this final rule, the
definition of MFSAB states: ““a school
bus whose purposes do not include
transporting students to and from home
or school bus stops.”

D. Limits on Gross Vehicle Weight
Rating for the MFSAB

The majority of commenters on this
issue, including NTSB, recommended
that NHTSA not adopt the 6,804 kg
(15,000 pound) gross vehicle weight
rating (GVWR) limitation on the
MFSAB. NTSB stated that it did not
believe the risk of misuse is significant
because using vehicles other than
school buses to pick up and drop off
children at home “is generally
prohibited.” NTSB stated that it is not
aware of evidence that school districts
are misusing vehicles in this manner.

Blue Bird Body Company stated that
removing the GVWR weight limitations
would meet the need for safety, in that
more organizations would be
encouraged to buy MFSABs in lieu of
non-school buses. Blue Bird noted the
increasing public awareness that school
buses are safer than non-school buses,
and reported increases in requests for
school buses (including larger school
buses) from churches and colleges to
replace the “vans” that had been used.
Blue Bird also noted that many schools
own used motorcoaches, especially in
the western states where travel
distances are greater. Blue Bird stated
that there is a market demand for a
“school activity bus” that is more
comfortable than a “‘typical school bus.”
Since the motorcoaches do not meet
school bus safety standards, the
students are unnecessarily placed at
risk. Blue Bird stated its belief that
having no weight restrictions on the
MFSABs will encourage the schools to
buy MFSABs ‘‘that meet the school bus
crashworthiness standards of
construction.”

NASDPTS cautioned that the
proposed 15,000 pound GVWR
limitation ‘“would eliminate larger buses

from the potential of federal funding
under the Federal Transit
Administration,” possibly frustrating
coordinated transportation providers’
efforts in meeting the needs of its
customers. It also noted that it would
not be practicable to expect a school,
child care center, Head Start program, or
coordinated transportation provider to
purchase two or more small MFSABs in
lieu of one large MFSAB because of the
additional costs that would be incurred
for more drivers, additional
maintenance, and insurance.

The Texas Department of Public
Safety stated that if MFSABs included
all sizes of school buses, Texas could
change its definition of a “school
activity bus” to include the MFSAB.
This would mean a school district could
buy a vehicle as safe as a school bus to
transport students on activity trips.

NSTA, on the other hand, supported
the limitation of the MFSAB to buses
not larger than 15,000 pounds GVWR.
NSTA expressed concern about the
possibility of misuse, especially by
private schools that often come under
less scrutiny by state agencies than do
public schools. NSTA also noted that
coordinated transportation systems
could combine adult and student
passenger loads and stage pick-ups at
curbside bus stops. Although this would
not constitute home-to-school
transportation, students could be
endangered because there would be
roadside loading and offloading without
the benefit of the school bus traffic
control devices. NSTA also expressed
concern that school student safety
would be compromised because the
large MFSAB would not require a
school bus driver, that the MFSAB
driver would need only a passenger
endorsement, without the additional
safety training of a school bus driver.

Regarding the potential misuse of the
MFSAB by home to school
transportation providers, NHTSA shared
this concern. However, every State has
laws that require school bus drivers to
activate the warning lamps and stop
signal arm whenever the school bus is
stopped to pick up or discharge students
on public roads. A driver failing to
activate these devices would be in
violation of State law. Thus, every State
already has a law that prohibits school
districts from using a MFSAB to
transport children to and from school,
since it would be picking up or
discharging students without activating
warning lamps and the school bus stop
arm. The misuse issue is discussed in
greater detail in Section I., ““State Law
Issues.”

These State laws have also persuaded
NHTSA that it is unlikely that larger
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MFSABs would be misused, and
therefore, weight limitations for
MFSABs are not necessary. Hence,
NHTSA has decided to not adopt the
6,804 kg (15,000 pound) GVWR
limitation on MFSABEs.

Removing a weight limitation on
MFSABs would also further NHTSA’s
goal of promoting choice for
transportation providers since it would
mean that those whose transportation
choices are now buses over 6,804 kg or
school buses over 6,804 kg would have
an alternative bus over 6,804 kg (i.e., the
MFSAB) that provides the same
crashworthiness, crash avoidance and
post-crash safety protection as does a
school bus, without the traffic control
features that are not used.

NSTA'’s concern about coordinated
transportation systems where children
could be loaded and offloaded without
the benefit of school bus traffic control
devices is an issue of vehicle use,
regulated by the States. Some areas in
the U.S. may not be financially able to
provide a school bus system for school
transportation and a separate bus system
for everyone else. Transportation
systems using MFSABs would offer all
riders more protection than if non-
school buses were used.

NSTA’s concern that a large MFSAB
would not require a school bus driver is
a matter that would be addressed by
State law. State law would determine
the type of license (bus v. school bus)

a driver would need to drive the
MFSAB.

E. FMVSS No. 222, School Bus
Passenger Seating and Crash Protection

Although the NPRM denied those
aspects of the Rabun-Gap petition
pertaining to school bus seats, several
comments addressed the issue of
seating. Blue Bird Body Company
recommended that FMVSS No. 222,
School bus passenger seating and crash
protection, be amended to make the
provisions that presently apply to
school buses 10,000 pounds GVWR and
under to also apply (at the option of the
manufacturer) to MFSABs over 10,000
pounds GVWR.

Blue Bird stated that many schools
want their “school activity buses” to
have reclining seats, wider seat width
for each passenger, and more seat
separation so that tall and large students
are more comfortable on long trips.
They stated that FMVSS No. 222
“compartmentalization” requirements
restrict school bus manufacturers’
ability to meet comfort requirements,
especially for school buses over 10,000
pounds GVWR. Blue Bird noted that
FMVSS No. 222 requires that small
school buses (10,000 pounds GVWR or

under) be equipped with Type 1 or Type
2 seat belts and does not require that
they meet S5.2, Restraining Barrier
Requirements, of FMVSS No. 222. Thus,
MFSABs with a GVWR of 10,000
pounds or less would not be restricted
as to the requirement for a restraining
barrier forward of a passenger seat and,
therefore, would not be constrained as
to a maximum allowable seat spacing.

Blue Bird went on to note that if
MFSABs over 10,000 pounds GVWR,
when equipped with seat belts, were
excepted (as small school buses are now
excepted) from S5.2, then seat spacing
would no longer be an issue. Blue Bird
therefore recommended that
manufacturers of large MFSABs be
allowed to meet the provisions of
FMVSS No. 222 as they apply to school
buses 10,000 pounds GVWR or under.

Blue Bird also recommended that S4.1
of FMVSS No. 222 be amended to
permit a manufacturer of MFSABs to
install only two seat belts on any seat
that is between 22.5 inches and 39
inches in width, ‘“‘to meet customer
requirements for no more than two
passengers per seat on a MFSAB.” Blue
Bird cited market demand for more
seating room on school bus bench seats
and stated that “‘something will need to
be changed to permit the installation of
only two seat belts on a 39-inch wide
seat in a MFSAB.”

Rabun addressed NHTSA’s discussion
in the NPRM that the MFSAB could be
equipped with reclining motorcoach
style seating and still meet FMVSS No.
222 because the standard specifies that
when the school bus is tested,
adjustable seat backs are to be “adjusted
to its most upright position.” (See
NPRM at 67 FR 67378.) Rabun
responded that its discussions with
school bus manufacturers have led them
to believe that ‘““such seats, when in the
reclined position, do not meet the intent
of FMVSS No. 222 and are therefore not
available for sale in buses certified as
school buses.” Rabun recommended the
use of combination lap/shoulder belts
since they believed “‘a passenger who is
seated behind a seat in the reclining
position and who is wearing a lap/
shoulder restraint would be better
protected in a frontal collision than if
the passenger did not have seat belts,
even if the seating system was certified
to meet the requirements of FMVSS No.
222.” Rabun also expressed the view
that if each passenger was provided a
lap/shoulder restraint and was required
to use it, the issue of
compartmentalization and seat spacing
would be “correspondingly
insignificant.”

AAP expressed concern that the
proposed rule did not require seating

positions to be equipped with lap/
shoulder belts and LATCH. AAP called
on NHTSA to “move in the direction of
ensuring greater safety of children on
school buses by requiring them to be
equipped with lap/shoulder belts.” John
Fairchild recommended that NHTSA
should at least “encourage” every
MFSAB to provide Type II lap/shoulder
seat belt systems at every seating
position, and to provide ‘“‘appropriate
securement systems for the child
restraint devices Head Start specifies,
and could serve other paratransit clients
as well.”

Since none of these suggested
amendments were proposed in the
NPRM, we are unable to adopt them
without further notice and opportunity
for comment. We are aware of the
continuing interest in possible
improvements to school bus seating. In
May 2002, we reported to Congress on
prospective improvements for occupant
protection in school buses, as required
by the Transportation Equity Act for the
21st Century (TEA-21)(P.L. 105-178).%

NHTSA is in the process of
developing test procedures for
voluntarily installed lap/shoulder belts
in school buses over 4,536 kg (10,000
pounds) gross vehicle weight rating. We
expect to propose some improvements
in this area in the next year or so.

F. Warning Labels

Commenters on this issue expressed
skepticism about the efficacy of interior
labels warning that MFSABs should not
be used to transport school children
between home and school. NASDPTS
questioned the benefit of a warning
label on the MFSAB as to its intended
use. That organization stated that using
the MFSAB to transport students to and
from school would violate laws in every
state. It noted that if “someone with this
knowledge is pre-conditioned to violate
state laws, and expose themselves and
their school district to extreme liability
risks, it does not seem reasonable to
assume that the addition of a warning
label will change that individual’s
mind.” NASDPTS also noted that there
are already ‘‘a large number” of labels
on school buses, and that at some point,
there are diminishing returns of adding
even more warning labels. NASDPTS
recommended that any potential
MFSAB misuse be addressed through
school bus driver training rather than by
another warning label.

4 Section 2007(b) of TEA-21 states: “School Bus
Occupant Safety Study—The Secretary shall
conduct a study to assess occupant safety in school
buses. The study shall examine available
information and occupant safety and analyze
options for improving occupant safety.”
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John Fairchild recommended the
adoption of a “performance standard for
an interior warning device that specifies
the vehicle’s current operational status.”
Fairchild suggested that the device or
label should at a minimum indicate
whether the vehicle is in use as a school
activity bus, Head Start AAV, or other
type of service. Vehicles dedicated to a
single use would need to provide “only
the one appropriate indicator related to
its defined activity.”

The Department of California
Highway Patrol recommended a
warning label stating: “This vehicle is
not intended for daily school-bus route
use,” that would be placed in a general
location such as the driver’s
compartment where it would be easily
visible by the driver or any passenger
who enters or exits the vehicle.

NALIS “‘sees no harm” in placing a
warning label, and suggested a label in
the driver’s view that ““the MFSAB
should not load or unload passengers if
the passengers are not protected from
traffic.”

VAPT recommended that a warning
label be placed in a prominent spot and
that the label state: “No loading once
the trip begins. No unloading until
reaching the destination. [Head Start
Only—monitor shall accompany
students crossing the road.]” NSTA also
supported the requirement for a warning
label.

The Utah State Office of Education
recommended a warning label near the
front of the occupant compartment
stating: ““This Bus Is Not To Be Used To
Bus Students To or From School or
Home.”

In the NPRM, NHTSA did not propose
a specific warning label, but did ask for
comments on this issue. In particular,
NHTSA asked whether MFSAB
manufacturers should be required to
place a prominent warning near the
front of the occupant compartment,
warning the driver and passengers that
the bus was not intended to be used to
pick children up from and drop them off
at places such as home and bus stops.

If commenters believed that such a
warning was appropriate, NHTSA asked
for comment on standardized wording,
size and other appearance requirements
and location.

A number of commenters addressed
the general question of whether or not
a warning label was appropriate,
without addressing the more specific
questions. Commenters who did not
believe a label was appropriate
expressed concerns about such a label
distracting attention from other warning
labels or stated that State laws and
liability concerns would prevent misuse
of the MFSAB. Most of those supporting

a label did not give specific information
about why a label would be helpful;
however, a few did express concern
about the possibility of misuse.

A few commenters provided specific
comment about the form a warning label
should take if required. One commenter,
John Fairchild, recommended the
adoption of a “performance standard for
an interior warning device that specifies
the vehicle’s current operational status,”
i.e., school activity bus, Head Start
AAV, etc. Other commenters offered
specific language indicating either that
the MFSAB was not to be used for
school bus routes or that there should be
no unloading before reaching the final
destination, but each commenter’s
suggested language differed from the
others.

Only one commenter addressed the
issues of size and location. Les
Entreprises Michel Corbeil, Inc.
indicated that if a warning label were
found to be necessary, the “label should
be as small as possible but clearly
visible to the drivers and to passengers
seated in at least the first three rows.”

After carefully considering the public
comments, NHTSA has decided not to
specify a warning label in the final rule.
NHTSA is not convinced that a warning
label would be necessary to convey the
message that the MFSAB should not be
used for regular school bus use. As
NASDPTS noted, using the MFSAB to
transport students to and from school
would violate laws in every state.
Further, as many commenters pointed
out, there are already a large number of
labels in school buses. For these
reasons, and because NHTSA did not
propose a specific label, NHTSA has
decided to monitor the use of the
MFSAB. If misuse occurs, NHTSA will
reconsider the warning label at a later
date.

G. Passenger Restraints

U.S. Bus Corporation asked for
clarification of whether the MFSAB
with a GVWR of 10,000 pounds or less
must meet passenger restraint system
requirements in FMVSS No. 208,
Occupant crash protection or in FMVSS
No. 222, School bus passenger seating
and crash protection. NHTSA'’s
response is that as a school bus
category, all MFSABs, including those
that are 10,000 pounds GVWR or under,
must meet FMVSS No. 222.

H. Emergency Exits

U.S. Bus Corporation also noted that
FMVSS No. 217, Bus emergency exits
and window retention and release, has
different requirements for emergency
exit windows and emergency exit doors
for buses versus school buses. They

asked for clarification of which set of
FMVSS No. 217 requirements the
MFSAB must meet. Because the MFSAB
would be a category of school bus, it
would have to meet all of the emergency
exit requirements specified in FMVSS
No. 217 for school buses.

1. State Law Issues

Commenters offered these additional
comments on issues that fall within the
purview of State law.

Potential Misuse by Home to School
Transportation Providers

In the NPRM, NHTSA explained that
it proposed a size limitation on MFSABs
because it was concerned about the
possibility of misuse, i.e., the possibility
that schools would purchase school
buses without traffic control devices as
a means of saving money on buses used
to pick children up from and drop them
off at home. In its comments, NASDPTS
addressed NHTSA’s concern. NASDPTS
stated that every State has laws that
require school bus drivers to activate the
warning lamps and stop signal arm
whenever the school bus is stopped to
pick up or discharge students on public
roads. A driver failing to activate these
devices would be in violation of State
law. Further, if a school district used a
MFSAB to transport children to and
from school, it would be violating its
State laws since it would be picking up
or discharging students without
activating warning lamps and the stop
signal arm. NASDPTS noted: “Such
actions would not only be punishable
under state law, but would also expose
the school district, school board, state
department of education, etc. to extreme
liability risks that would far outweigh
any savings that might accrue from
ordering a MFSAB rather than a “school
bus.””

VAPT stated its belief that the
possibility of misuse is lessened because
state agencies that oversee the
operations and specifications for school
buses used in the public schools do a
very good job of educating and training
its members. VAPT stated that these
state agencies responsible for pupil
transportation can also distribute
information to other state agencies, or
can notify its member schools about any
new classification and ask the
individual school district directors to
distribute notices locally.

NAIS suggested that NHTSA consider
requiring schools using MFSABs to load
and unload students in protected areas
out of roadways, whether in a parking
space, parking lot, or turnaround area.
NALIS suggested that such a rule “may
be a more appropriate reminder on a
sticker in the bus than one reminding
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users that students should not be
dropped off at home or other bus stops.”
NHTSA does not have the statutory
authority to regulate where and how
students are to be picked up or dropped
off. Operational requirements such as
this are matters of State law.

The Amalgamated Transit Union
encouraged NHTSA to prohibit school
districts from using passenger vans to
transport children to and from school
and school-related activities. Because
regulation of vehicle use is a matter of
State law, NHTSA cannot adopt this
recommendation. However, NHTSA and
the National Transportation Safety
Board have been on record as
recommending that school children be
transported in school buses (including
the MFSAB), and not in buses that do
not meet NHTSA'’s school bus
standards.

School Bus Color

Corbeil (a school bus and bus
manufacturer), the National Child Care
Association, John Fairchild, and U.S.
Bus Corporation recommended that the
final rule contain a provision
prohibiting the MFSAB from being
painted National School Bus Glossy
Yellow. This recommendation will not
be adopted because NHTSA did not
propose to regulate MFSAB color in the
NPRM and thus, the issue is outside the
scope of this rulemaking. Although
NHTSA does not at present regulate
school bus color, all States require
school buses that provide home-to-
school transportation to be painted
National School Bus Glossy Yellow, as
recommended in Highway Safety
Program Guideline No. 17, “Pupil
Transportation Safety.”

NHTSA is also aware that some States
allow “activity buses’” used by schools
to be painted a color other than National
School Bus Glossy Yellow. When this
final rule takes effect, each State will
determine whether MFSABs used by
schools for activity trips, child care
facilities for point-to-point school
transportation, or coordinated
transportation systems for various
transportation services, must be painted
a color other than National School Bus
Glossy Yellow. NHTSA is not aware of
any safety problems associated with
color identification in buses that are
already performing these services.
Should it appear that there is a safety
need, NHTSA will consider regulating
school bus color.

School Bus Driver Training

John Fairchild recommended that
NHTSA develop specific training
materials related to operational issues
for the MFSAB drivers and riders.

NASDPTS recommended that any
potential MFSAB misuse be addressed
through school bus driver training
rather than by a warning label.

School bus driver training is primarily
a responsibility of State and local
governments. However, NHTSA will
consider developing educational
materials, to be used voluntarily by
school transportation trainers, that
discuss restrictions on the use of
MFSABS, especially involving to and
from school transportation for school
children.

V. Final Rule

After reviewing the public comments,
NHTSA has decided to adopt a new
school bus category, the “multifunction
school activity bus,” with the following
characteristics:

1. The MFSAB is classified as a
“school bus,” not a “‘bus.”

2. There is no upper weight limit on
the MFSAB.

3. The MFSAB must meet FMVSS No.
222, as FMVSS No. 222 is presently
written.

4. The MFSAB must meet all warning
label requirements applicable to school
buses. There is no label unique to the
MFSAB.

5. Because school bus color is
regulated by State law, NHTSA does not
prohibit the MFSAB from being painted
National School Bus Glossy Yellow.

VI. How This Final Rule Affects Other
Federal Agencies

A. U.S. Department of Health and
Human Services (DHHS)—Head Start
Bureau

With this final rule, we intend to
create a subcategory of school buses that
qualify as ‘““allowable alternate vehicles”
under DHHS’ Head Start regulations, 45
CFR 1310.12, and thus could be used to
transport Head Start Program
participants.

B. Federal Transit Administration (FTA)

We anticipate that creation of the
MFSAB will aid the efforts of Regional
Transit Authorities (which must serve
the general public) and Head Start both
to meet State law and to satisfy the
limitations on the availability of funding
from the FTA. Since the MFSABs do not
have the school bus flashing lights and
stop arms, NHTSA expects that transit
authorities and other transportation
providers can readily obtain FTA
funding to buy MFSABs, provided that
such vehicles are not used as school
buses to provide home-to-school
service. Further, as noted above, in
many States, the flashing lights and stop
arms are permitted only on ‘“‘school
buses” (as defined by State law).

C. National Transportation Safety Board
(NTSB)

By making available a category of
school bus that may be somewhat less
expensive than the school bus with
traffic control devices, NHTSA
anticipates that the final rule will help
child transportation providers in
implementing the NTSB’s
recommendation that children be
transported in buses that “meet the
school bus structural standards or the
equivalent set forth in 49 Code of
Federal Regulations Part 571.”

VII. Leadtime

All public commenters addressing the
leadtime issue urged that this final rule
take effect as soon as possible.
Accordingly, this final rule is effective
thirty days from the date this document
is published in the Federal Register.
Optional early compliance with this
final rule is provided as of the date this
document is published in the Federal
Register.

VIII. Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

Executive Order 12866, “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

We have considered the impact of this
rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking document
was not reviewed by the Office of
Management and Budget under E.O.
12866, ‘‘Regulatory Planning and
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Review.” The rulemaking action is also
not considered to be significant under
the Department’s Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979).

For the following reasons, we believe
that this final rule will not increase
vehicle manufacturers’ costs to provide
school buses for uses other than
transportation of students between
home and school. In order to
manufacture a “multifunction school
activity bus,” vehicle manufacturers
need only manufacture a school bus and
omit including the four-way/eight-way
alternating flashing lights and stop arm.

For the following reasons, depending
on how the new “multifunction school
activity bus” is priced, NHTSA believes
that organizations that at present
purchase school buses for transportation
purposes other than to and from home
to school might realize a cost benefit as
a result of this rulemaking.

As earlier discussed, this final rule
creates a subcategory of school buses
that need not meet requirements for
flashing four-way/eight-way alternating
flashing lights or a stop arm. Estimates
supplied by Blue Bird Body Company (a
school bus manufacturer) indicate that
the average cost of the four-way/eight-
way alternating flashing lights is
approximately $417 per school bus and
the average cost of the stop-arm is
approximately $560. Estimates supplied
by Thomas Built Buses (another school
bus manufacturer) indicate that the cost
for the four-way/eight-way alternating
flashing lights ranges from $175 for the
least expensive four-way system to
$2,300 for the most expensive eight-way
system and the cost for stop-arms ranges
from $250 to $720. Based on those
figures, the cost of adding stop-arms and
alternating flashing lights ranges from
$425 to $3020 per school bus.

The Annual Fact Book published by
School Transportation News reports a
strong increase in sales of “Type A”
school buses (approximately 4,536 kg
(10,000 pounds) GVWR); increasing
from 6,389 in the 1995-1996 school year
to 10,475 in the 1998-1999 school year.
The agency notes that from 1990
through 1997, approximately 6,000
“Type A” school buses were sold each
year. The agency believes that the
increase in the sales of small school
buses for years following 1997 is mostly
due to purchases by organizations such
as day care centers and Head Start,
which provide child transportation. The
agency does not have any data to
indicate what percentages of the “Type
A” school buses are sold to
organizations that provide
transportation other than between home
and school. We note that since

approximately 6,000 small “Type A”
school buses were sold per year prior to
1997, a reasonable assumption would be
that about 4,000 of these buses are sold
to day care centers and others for
transportation purposes other than to
and from home to school.

Based on the cost figures discussed
above and the conservative estimate of
4,000 Type A school buses sold each
year, we estimate that this final rule
may save child transportation providers
approximately $3.9 million dollars per
year in the small “Type A” school bus
market. However, this estimate assumes
that school bus manufacturers will
reduce the prices of the “multifunction
school activity bus” by the amount of
money saved as a result of not having
to install four-way/eight-way alternating
flashing lights or stop arms on those
vehicles.

Because the economic impacts of this
proposal are so minimal (i.e., the annual
effect on the economy is less than $100
million), no further regulatory
evaluation is necessary.

B. Executive Order 13132 (Federalism)

Executive Order 13132 requires us to
develop an accountable process to
ensure ‘“‘meaningful and timely input by
State and local officials in the
development of regulatory policies that
have federalism implications.” “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Under Executive
Order 13132, we may not issue a
regulation with Federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or unless we consult with
State and local governments, or unless
we consult with State and local officials
early in the process of developing the
proposed regulation. We also may not
issue a regulation with Federalism
implications and that preempts State
law unless we consult with State and
local officials early in the process of
developing the proposed regulation.

This final rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in

Executive Order 13132. The reason is
that this final rule, applies to motor
vehicle manufacturers, not to the States
or local governments. This final rule
assists child transportation providers by
making available a school bus that
meets the traffic control laws of States
and local governments. Thus, the
requirements of Section 6 of the
Executive Order do not apply to this
final rule.

C. Executive Order 13045 (Economically
Significant Rules Disproportionately
Affecting Children)

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically
significant”” as defined under E.O.
12866, and (2) concerns an
environmental, health or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by us.

This final rule is not subject to the
Executive Order because it is not
economically significant as defined in
E.O. 12866 and does not involve
decisions based on environmental,
health or safety risks that
disproportionately affect children.
However, this final rule makes a school
bus vehicle type available for
transportation purposes other than to
and from home to school. Although we
do not have any estimates of the extent
or nature of the practice throughout the
country, the agency is informed by the
National Child Care Association that at
present, in many cases, children
provided transportation to and from
child care facilities are transported in
15-passenger vans or other buses that do
not meet the special requirements for
school buses. This final rule increases
the chances that children are
transported in MFSABSs, rather than in
buses that are not school buses and the
children’s safety is thereby enhanced.

D. Executive Order 12778 (Civil Justice
Reform)

Pursuant to Executive Order 12778,
“Civil Justice Reform,” we have
considered whether this final rule has
any retroactive effect. We conclude that
it does not have such an effect. Under
49 U.S.C. 30103, whenever a Federal
motor vehicle safety standard is in
effect, a State may not adopt or maintain
a safety standard applicable to the same
aspect of performance which is not
identical to the Federal standard, except
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to the extent that the state requirement
imposes a higher level of performance

and applies only to vehicles procured

for the State’s use.

49 U.S.C. 30161 sets forth a procedure
for judicial review of final rules
establishing, amending or revoking
Federal motor vehicle safety standards.
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

E. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act (SBREFA) of
1996) whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of an agency certifies the rule
would not have a significant economic
impact on a substantial number of small
entities. SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule would not have a significant
economic impact on a substantial
number of small entities.

The agency Administrator has
considered the effects of this rulemaking
action under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.) and certifies
that this final rule will not have a
significant economic impact on a
substantial number of small entities. We
believe that this final rule benefits small
businesses, small nonprofits and small
local governments slightly because they
are now able to purchase a school bus
without traffic control devices on them,
potentially saving $977 per school bus
(using figures provided by Blue Bird
Body Company), and saving small entity
providers of transportation other than to
and from home to school transportation
approximately $3.9 million dollars per
year. This cost savings assumes that
school bus manufacturers (some of
which are small businesses) pass on to
customers the cost savings resulting
from not installing the traffic control
devices on the school buses.

Accordingly, the agency believes that
this final rule has a small beneficial cost
effect on small motor vehicle
manufacturers considered to be small
business entities, on small businesses
(that presently transport children in

school buses with the four-way/eight-
way alternating flashing lights and stop
arms) providing transportation other
than to and from home to school, or
child care, small nonprofits, and small
local governmental entities.

F. National Environmental Policy Act

We have analyzed this rule for the
purposes of the National Environmental
Policy Act and determined that it would
not have any significant impact on the
quality of the human environment.

G. Paperwork Reduction Act

NHTSA has determined that this final
rule will not impose any “collection of
information”” burdens on the public,
within the meaning of the Paperwork
Reduction Act of 1995 (PRA). This
rulemaking action will not impose any
filing or recordkeeping requirements on
any manufacturer or any other party.

H. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272)
directs us to use voluntary consensus
standards in our regulatory activities
unless doing so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies, such as the Society of
Automotive Engineers (SAE). The
NTTAA directs us to provide Congress,
through OMB, explanations when we
decide not to use available and
applicable voluntary consensus
standards.

After conducting a search of available
sources, we have determined that there
are not any voluntary consensus
standards applicable to this rulemaking.

I. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires Federal agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million in any one year
(adjusted for inflation with base year of
1995). Before promulgating a NHTSA
rule for which a written statement is
needed, section 205 of the UMRA
generally requires us to identify and
consider a reasonable number of

regulatory alternatives and adopt the
least costly, most cost-effective or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows us to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if we
publish with the final rule an
explanation why that alternative was
not adopted.

This final rule will not result in costs
of $100 million or more to either State,
local, or tribal governments, in the
aggregate, or to the private sector. Thus,
this rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

J. Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

—Have we organized the material to
suit the public’s needs?

—Are the requirements in the rule
clearly stated?

—Does the rule contain technical
language or jargon that is not clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections
be better?

—Could we improve clarity by adding
tables, lists, or diagrams?

—What else could we do to make this
rulemaking easier to understand?

K. Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

= In consideration of the foregoing, the
Federal Motor Vehicle Safety Standards
(49 CFR part 571), are amended as set
forth below.
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PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

= 1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

= 2. Section 571.3 is amended by adding
a definition of “Multifunction school
activity bus” to paragraph (b), in the
appropriate alphabetical order, to read as
follows:

§571.3 Definitions.
(b) EE .
Multifunction school activity bus
(MFSAB) means a school bus whose

purposes do not include transporting
students to and from home or school
bus stops.
* * * * *

m 3. Section 571.108 is amended by
revising the introductory sentence in
S5.1.4 to read as follows:

§571.108 Standard No. 108, Lamps,
reflective devices, and associated
equipment.

* * * * *

5.1.4 Except for multifunction
school activity buses, each school bus
shall be equipped with a system of
either:

* * * * *

= 4. Section 571.131 is amended by
revising S3 to read as follows:

§571.131 Standard No. 131, School bus
pedestrian safety devices.

* * * * *

S3. Application. This standard
applies to school buses other than
multifunction school activity buses.

* * * * *

Issued on: July 21, 2003.
Jeffrey W. Runge,
Administrator.
[FR Doc. 03—19457 Filed 7—28-03; 10:13 am]
BILLING CODE 4910-59-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 212
RIN 3206-AJ75

Competitive Service and Competitive
Status

AGENCY: Office of Personnel
Management.
ACTION: Proposed rule.

SUMMARY: The Office of Personnel
Management (OPM) is proposing a plain
language rewrite of its regulations on
the definitions of competitive service
and competitive status as part of a
broader review of OPM’s regulations.
The purpose of the revision is to make
these definitions consistent with law
and civil service rules.

DATES: Comments must be received on
or before September 29, 2003.
ADDRESSES: Send, deliver or fax
comments to Ellen Tunstall, Deputy
Associate Director for Talent and
Capacity Policy, U.S. Office of
Personnel Management, Room 6551,
1900 E Street, NW., Washington, DC
20415-9700; e-mail employ@opm.gov;
fax: 202-606-2329.

FOR FURTHER INFORMATION CONTACT: Ms.
Karen Jacobs on (202) 606—-0960, by
TDD on is (202) 418-3134, by fax on
(202) 606—2329, or by e-mail at
kkjacobs@opm.gov.

SUPPLEMENTARY INFORMATION: We are
revising the format of Part 212 and
eliminating subparts that merely restate
the provisions of 5 U.S.C. 2102 and
Civil Service Rules 1.2 and 1.3 of this
chapter. The purpose of these revisions
is not to make substantive changes but,
rather, to make the definitions in this
part consistent with the definitions
found in statute and in the civil service
rules of this chapter.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
(including small businesses, small

organizational units, and small
governmental jurisdictions) because the
regulations apply only to appointment
procedures for certain employees in
Federal agencies.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 1866.

List of Subjects in 5 CFR Parts 212

Government employees.

Office of Personnel Management.
Kay Coles James,
Director.

Accordingly, OPM proposes to revise
5 CFR part 212 as follows:

PART 212—COMPETITIVE SERVICE
AND COMPETITIVE STATUS

Sec.

212.101 Definitions.

212.102 Effect of competitive status on a
position.

Authority: 5 U.S.C. 1302, 3301, 3302; E.O.
10577, 3 CFR, 1954-1958 Comp. p. 218.

§212.101 Definitions.

In this chapter:

Competitive service has the meaning
given that term by section 2102 of title
5, United States Code, and sections 1.2
and 1.3 of this chapter.

Competitive status has the meaning
given that term by section 1.3 of this
chapter.

Competitive position has the meaning

given that term by section 1.3 of this
chapter.

§212.102 Effect of competitive status on a
position.

An employee shall be considered as
being in the competitive service when
the employee meets the conditions
established by section 1.3 of this
chapter.

[FR Doc. 03—-19470 Filed 7—-30-03; 8:45 am]
BILLING CODE 6325-38-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2001-NE-13-AD]
RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc (RR) RB211-22B, RB211-524, and
RB211-535 Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking (SNPRM);
reopening of comment period.

SUMMARY: This notice revises an earlier
proposed airworthiness directive (AD),
applicable to (RR) RB211-535E4 series
turbofan engines. That proposal would
have required disassembling and
inspecting all the engine mounts for
cracks, refurbishing the engine mounts,
and replacing the front mount thrust
link spherical bearing. That proposal
was prompted by reports of corrosion
and fatigue cracks in the mount pins,
the spherical bearings, and the support
links and their respective spherical
bearings. This action revises the
proposed rule by expanding the
applicability from RB211-535E4 series
turbofan engines to include RB211-22B,
RB211-524, and RB211-535 series
turbofan engines, and by requiring the
installation of a front engine mount
housing and link support assembly that
has a serialized, life limited spherical
bearing installed. This action also
revises the proposed rule by eliminating
the requirements for disassembling and
inspecting all the engine mounts for
cracks, and refurbishing the engine
mounts. The actions specified by this
proposed AD are intended to prevent
failure of the front engine mount
housing and link support assembly due
to cracks, that could result in loss of the
engine.

DATES: Comments must be received by
September 29, 2003.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 2001-NE—
13-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may be inspected at this location, by
appointment, between 8 a.m. and 4:30
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p.m., Monday through Friday, except
Federal holidays. Comments may also
be sent via the Internet using the
following address: 9-ane-
adcomment@faa.gov. Comments sent
via the Internet must contain the docket
number in the subject line.

The service information referenced in
the proposed rule may be obtained from
Rolls-Royce plc, P.O. Box 31 Derby,
DE24 8BJ, United Kingdom; telephone
011-44-1332-242424; fax 011-44—
1332-249936. This information may be
examined, by appointment, at the FAA,
New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Antonio Cancelliere, Aerospace
Engineer, Engine Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(781) 238-7751; fax (781) 238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this action may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2001-NE-13—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the

Regional Counsel, Attention: Rules
Docket No. 2001-NE-13—-AD, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an airworthiness
directive (AD), applicable to RB211—
535E4 series turbofan engines, was
published as a notice of proposed
rulemaking (NPRM) in the Federal
Register on February 26, 2002 (67 FR
8739). That NPRM would have required
disassembling and inspecting all engine
mounts for cracks, refurbishing the
engine mounts, and replacing the front
mount thrust link spherical bearing.
That NPRM was prompted by reports of
corrosion and fatigue cracks in the
mount pins, the spherical bearings, and
the support links and their respective
spherical bearings. That condition, if
not corrected, could result in failure of
the engine mounts due to cracks that
could result in loss of an engine.

Since that NPRM was issued, the FAA
has become aware that the Givil
Aviation Authority (CAA), which is the
aviation authority for the U.K., has
cancelled AD 004—08-2000, which
addresses the subject of the NPRM, and
that RR has downgraded the category of
Service Bulletin (SB) RB.211-71-5291,
Revision 14, dated March 13, 2001,
which required compliance of that SB in
the NPRM, to recommended. RR has
since issued a mandatory SB RB.211-
71-D437, Revision 1, dated February 28,
2003, which introduces a serialized,
life-limited, spherical bearing for the
engine front mount housing and link
support assembly and introduced the
inspection requirements of the engine
front and rear mounts in the Time Limit
Manual. Therefore, the compliance with
the requirements of the SB RB.211-71—
5291 is no longer required.

The CAA has also issued AD 005-04—
2002, dated April 2002, to mandate
compliance with the new requirements
as per the RR Service Bulletin (SB)
RB.211-71-D437, Revision 1, dated
February 28, 2003.

Since this change expands the scope
of the originally proposed rule, the FAA
has determined that it is necessary to
reopen the comment period to provide
additional opportunity for public
comment.

Manufacturer’s Service Information

The FAA has reviewed and approved
the technical contents of RR SB RB.211—
71-D437, Revision 1, dated February 28,
2003, that introduces new production
engine front mount housing and link
support assemblies and describes

procedures for reworking existing
engine front mount housing and link
support assemblies by installing a new
serialized bearing.

FAA'’s Determination of an Unsafe
Condition and Proposed Actions

Since an unsafe condition has been
identified that is likely to exist or
develop on RR RB211-22B, RB211-524,
and RB211-535 series turbofan engines
installed on U.S. registered aircraft, the
proposed AD would require the
installation of a front engine mount
housing and link support assembly that
has a serialized, life limited spherical
bearing installed, by either installing a
new assembly or reworking the existing
assembly. The actions must be done at
the next Module 04 shop visit after the
effective date of the AD but no later than
April 1, 2011, in accordance with the
MSB described previously.

Economic Analysis

There are approximately 2,214 RR
RB211-22B, RB211-524, and RB211—
535 series turbofan engines of the
affected design in the worldwide fleet.
The FAA estimates that about 620
RB211-535 engines, and about 45
RB211-524 and RB211-22B engines
installed on airplanes of U.S. registry,
would be affected by this proposed AD.
The FAA also estimates that no
additional labor costs would be incurred
to perform the proposed actions. The
FAA anticipates that the new hardware
will be installed while the module is
inducted into the shop for routine
maintenance inspection before the
compliance expiration date of this AD.
The cost of a new serialized spherical
bearing is approximately $592 for
RB211-535 engines, $895 for RB211-
524 engines, and $1,990 for RB211-22B
engines. Based on these figures, the total
cost of the proposed AD to U.S.
operators is estimated to be $493,975.

Regulatory Analysis

This proposed rule does not have
federalism implications, as defined in
Executive Order 13132, because it
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the FAA has not consulted
with state authorities prior to
publication of this proposed rule.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
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FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Rolls-Royce plc: Docket No. 2001-NE-13—
AD.

Applicability This airworthiness directive
(AD) is applicable to Rolls-Royce plc (RR)
RB211-22B, RB211-524, and RB211-535
series turbofan engines. These engines are
installed on, but not limited to Boeing 747,
757, 767, Lockheed L—1011, and Tupolev
Tu204-120 airplanes.

Note 1: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance

Compliance with this AD is required as
indicated, unless already done.

To prevent failure of the front engine
mount due to cracks, that could result in loss
of the engine, do the following at the next
Module 04 shop visit after the effective date
of this AD, but no later than April 1, 2011:

(a) Replace existing engine front mount
housing and link support assembly listed in

Table 1 of this AD with new production part
number (P/N) front mount housing and link
support assembly, or with a reworked
assembly, in accordance with paragraph 3 of
Accomplishment Instructions of Mandatory
Service Bulletin (MSB) No. RB211-71-D437,
Revision 1, dated February 28, 2003. Table 1
follows:

TABLE 1.—FRONT MOUNT HOUSING
AND LINK SUPPORT ASSEMBLY EX-
ISTING P/NS AND REWORKED P/Ns

c’i\lew pro-
it uction or
Existing P/N reworked
P/N
LK83038 FW18695
LK83047 FW18686
LK83057 ... FW18691
LK83072 ... FW18696
LK83110 FW18697
LK83114 FW18698
uUL10472 ... FW18694
UL25694 ... FW18688
UL27054 ... FW18687
UL27601 ... FW18693
UL27612 ... FW18689
UL27613 FW18684

(b) Mark the Modules 04 after the rework
with new P/N as specified in the following
Table 2:

TABLE 2.—MODULE 04 REWORKED

P/N
i Reworked

Existing P/N P/N
MO7127 MO7159
MO7130 .... MO7156
MO7133 ... MO7153
MO7134 ... MO7152
MQO7135 ... MQO7154
MQO7149 .... MQO7158
MQO7150 .... MQO7155
MO7151 .... MO7157
MQ7202 .... MQO7214
MO7206 .... MO7216
MQ7207 .... MQO7215
MO7208 MO7213

(c) Information on engine front mount
housing and link support assembly
disassembly, inspection, replacement of the
time limited spherical bearing, and
reassembly, can be found in RR Engine
Manual, section 71-21-01.

Alternative Methods of Compliance

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office (ECO). Operators must
submit their request through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, ECO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the ECO.

Special Flight Permits

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be done.

Note 3: The subject of this AD is addressed
in CAA airworthiness directive 005-04—2002,
dated April 2002.

Issued in Burlington, Massachusetts, on
July 24, 2003.

Francis A. Favara,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 03-19482 Filed 7-30-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-131997-02]
RIN 1545-BA85

Section 42 Carryover and Stacking
Rule Amendments; Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Change of location of public
hearing.

SUMMARY: This document changes the
location of a public hearing on proposed
regulations relating to section 42
carryover and stacking rules.

DATES: The public hearing scheduled in
room 2615 on Tuesday, September 23,
2003 is rescheduled to be held in room
4718 at 10 a.m.

FOR FURTHER INFORMATION CONTACT:
Concerning submissions of comments,
the hearing, and/or to be placed on the
building access list to attend the
hearing, contact Guy R. Traynor at (202)
622—-3693 (not a toll-free number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing that was published in the
Federal Register on July 7, 2003 (68 FR
40218), announced that a public hearing
on proposed regulations relating to
section 42 carryover and stacking rules,
would be held on Tuesday, September
23, 2003, beginning at 10 a.m., in room
2615 of the Internal Revenue Building,
1111 Constitution Avenue NW.,
Washington, DC.

The location of the public hearing has
changed. The public hearing for
proposed regulations (REG-131997-02)
will be held in room 4718, beginning at
10 a.m., in the Internal Revenue
Building, 1111 Constitution Avenue
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NW., Washington, DC. Because of
controlled access restrictions, attendees
are not admitted beyond the lobby of the
Internal Revenue Building until 9:30
a.m. The IRS will prepare an agenda
showing the scheduling of the speakers
after the outlines are received from the
persons testifying and make copies
available free of charge at the hearing.

Cynthia E. Grigsby,

Chief, Regulations Unit, Associate Chief
Counsel, (Procedure & Administration).

[FR Doc. 03—-19538 Filed 7—30-03; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 301
[REG-208199-91]
RIN 1545-BC55

Suspension of Running of Period of
Limitations During a Proceeding To
Enforce or Quash a Designated or
Related Summons

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed regulations regarding the use
of designated summonses and related
summonses and the effect on the period
of limitations on assessment when a
case is brought with respect to a
designated or related summons. These
proposed regulations reflect changes to
section 6503 of the Internal Revenue
Code of 1986 made by the Omnibus
Budget Reconciliation Act of 1990 and
the Small Business Job Protection Act of
1996. This regulation affects corporate
taxpayers that are examined under the
coordinated issue case (CIC) program
and are served with designated or
related summonses. This regulation also
affects third parties that are served with
designated or related summonses for
information pertaining to the corporate
examination.

DATES: Written or electronic comments
and requests for a public hearing must
be received by October 29, 2003.
ADDRESSES: Send submissions to:
CC:PA:RU (REG-208199-91), room
5203, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. Submissions may be hand
delivered between the hours of 8 a.m.
and 4 p.m. to: CC:PA:RU (REG-208199-
91), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC. Taxpayers may also

submit electronic comments directly to
the IRS Internet site at www.irs.gov/regs.
FOR FURTHER INFORMATION CONTACT:
Elizabeth Rawlins, (202) 622—-3630 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
regulations amending the Procedure and
Administration Regulations (26 CFR
part 301) under section 6503 of the
Internal Revenue Code of 1986. Section
11311 of the Omnibus Budget
Reconciliation Act of 1990 (Public Law
101-508, 104 Stat. 1388) (1990 Act)
amended section 6503(k) to suspend the
period of limitations on assessment
when a case is brought with respect to
a designated or related summons.
Section 6503(k) was redesignated as
section 6503(j) by section 1702(h)(17)(A)
of the Small Business Job Protection Act
of 1996 (Public Law 104-188, 110 Stat.
1874).

Explanation of Provisions

These proposed regulations generally
provide that the period of limitations on
assessment provided for in section 6501
is suspended with respect to any return
of tax by a corporation that is the subject
of a designated or related summons if a
court proceeding to enforce or quash is
instituted with respect to that summons.

Designated Summonses and Related
Summonses

A designated summons is a summons
issued to determine the amount of any
internal revenue tax of a corporation for
which a return was filed if certain
additional requirements are satisfied. A
designated summons may only be
issued to a corporation (or any other
person to whom such corporation has
transferred records) if the corporation is
being examined under the IRS’
coordinated examination program “or
any successor program.”’ The existing
successor program to the coordinated
examination program is the coordinated
issue case (CIC) program.

Section 6503(j)(2)(A)(i) requires that
the issuance of the summons be
preceded by a review by the regional
counsel of the Office of Chief Counsel
for the region in which the examination
of the corporation is being conducted.
Because the prior regional structure of
the IRS no longer exists, these proposed
regulations provide that the review must
by completed by the Division
Commissioner and the Division Counsel
of the Office of Chief Counsel for the
organizations that have jurisdiction over
the corporation whose liability is the
subject of the summons. The summons
also must be issued at least 60 days

before the day on which the statute of
limitations on assessment under section
6501 would otherwise expire. Finally,
the summons must clearly state that it

is a designated summons for purposes of
section 6503(j).

A related summons is any other
summons that is issued with respect to
the same tax return of the corporation as
a designated summons and is issued
during the 30-day period that begins on
the date the designated summons is
issued.

Suspension of Period of Limitations on
Assessment

Section 6503(j)(1) suspends the period
of limitations on assessment under
section 6501 for the applicable tax
period when a court proceeding is
brought with respect to a designated or
related summons. For purposes of these
proposed regulations, a court
proceeding is a proceeding brought in a
United States district court either to
quash a designated or related summons
under section 7609(b)(2) or to enforce a
designated or related summons under
section 7604. The court proceeding
must be brought within the otherwise
applicable period of limitations in order
to suspend that period under section
6503(j).

The proposed regulations provide that
the suspension begins on the day that a
court proceeding is brought and
continues until there is a final
resolution as to the summoned party’s
response to the summons (discussed in
the next section), plus an additional 120
days if the court requires any
compliance with the summons at issue.
If the court does not require any
compliance, then the period of
limitations on assessment resumes
running on the day following the date
of the final resolution and in no event
shall expire before the 60th day
following the date of final resolution.

Final Resolution of a Summoned Party’s
Response to a Summons

Under section 6503(j)(3)(B), the length
of the suspension under section 6503(j)
depends on when “final resolution” of
a summoned party’s response to the
designated or related summons occurs.
The term “final resolution” is not
defined in the statute. The legislative
history to the 1990 Act states that the
term ‘‘final resolution” has the same
meaning it has under section
7609(e)(2)(B), relating to third-party
summonses. H.R. Conf. Rep. No. 101—
964 (1990). Specifically, the conference
report to the 1990 Act states that final
resolution means that no court
proceeding remains pending and that
the summoned party has complied with
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the summons to the extent required by
the court.

Accordingly, the proposed regulations
provide that final resolution occurs
when the summoned party complies
with a summons to the extent required
by the court and all court proceedings
and times for appeals applicable to
those proceedings have terminated. If
the summoned party has complied with
the summons to the extent required by
a court but there still remains time to
appeal that order, final resolution
occurs when the time for appeal has
expired. (Were final resolution deemed
to occur before that point, the period of
limitations on assessment might resume
running even though a later order after
appeal might require additional
compliance.) If all appeal periods have
expired but the summoned party has not
complied with the summons to the
extent required by the court order, the
proposed regulations provide that final
resolution does not occur until the
summoned party has complied with the
summons to the extent required by the
court order.

Whether a party has complied with
the terms of the summons as enforced
by the court cannot be determined until
the completeness of the materials
produced and the testimony given have
been evaluated. In cases where the court
wholly denies enforcement or orders
that the summons in its entirety be
quashed, the date of compliance with
the court’s order is treated as occurring
on the date when all appeals are
disposed of or when all appeal periods
expire.

In cases where the court orders the
summons enforced in whole or in part,
the determination of whether the
summoned party has complied with the
order will be made by the Commissioner
or his delegate (Commissioner). This
determination will be made as soon as
practicable after the summoned party
has given testimony or produced books,
papers, records, or other data as
required by the court order. Notification
of a favorable determination, and the
date of such determination, will be
made in writing and sent to the
summoned party (and the taxpayer if
the taxpayer is not the summoned party)
within five days after the date the
determination is made. If the period to
appeal the court’s order has already run,
the date of the favorable determination
shall be the date of final resolution for
purposes of determining the length of
the suspension under section 6503(j).

The proposed regulations provide that
the Commissioner is not required to give
notice that the court’s order has not
been complied with prior to instituting
a collateral proceeding challenging

whether the testimony given or the
production made by the summoned
party fully satisfies the court order and
requesting that sanctions be imposed
against the summoned party for a failure
to testify or produce. The proposed
regulations further provide that if such
a collateral proceeding is instituted,
then the collateral proceeding shall be
treated as a continuation of the original
proceeding.

Statement of Compliance

A summoned party also may request
a determination from the IRS that it has
fully complied with a designated or
related summons to the extent required
by court order. Under this procedure, if
the summoned party believes that it has
complied, the summoned party may
submit a written statement (statement of
compliance) to the IRS that the
summoned party has fully complied
with the court order. The statement of
compliance must be properly addressed
and sent by registered or certified mail.
The statement of compliance must
contain the summoned party’s current
contact information and information
specifically identifying the applicable
summons and court order.

To prevent the filing of premature or
repetitious statements of compliance,
the proposed regulations provide that a
statement of compliance will be
disregarded as a nullity if it is submitted
before production or the giving of
testimony (or the last act of production
when there is a mutual agreement that
production will be accomplished in
stages) or before the IRS has responded
to a previously-submitted statement of
compliance. A statement of compliance
also will be treated as a nullity if it is
submitted by the summoned party while
a referral to the Department of Justice
for a collateral proceeding with respect
to the court order or an appeal of the
court order is pending.

Unless the IRS, within 180 days of the
receipt of a statement of compliance, or
within the time agreed to by the IRS and
the summoned party, mails to the
summoned party by registered or
certified mail notification that it has not
fully satisfied the designated or related
summons, the summons will be treated
as having been fully complied with as
of the 180th day following the date the
IRS received the statement. The date on
which the statement of compliance was
mailed by registered or certified mail
will be treated as the date on which the
IRS received the statement.

Other Rules

These proposed regulations provide
additional rules regarding the number of
designated and related summonses that

may be issued with respect to a return
for any taxable period, the time within
which a court proceeding must be
brought to enforce or quash a designated
or related summons, the computation of
the suspension period in cases of
multiple court proceedings, and the
computation of the 60-day period for
assessment when the last day falls on a
weekend or holiday.

The proposed regulations also address
the relationship of the suspension
period provided for in section 6503(j)
with other suspension provisions in the
Code. The proposed regulations first
provide that if a designated or related
summons also could be subject to the
suspension rules governing third-party
summonses under section 7609(e), then
the suspension rules in section 6503(j)
govern. In addition, the section 6503(j)
suspension period is independent of,
and may run concurrently with, any
other period of suspension, such as the
suspension period for third-party
summonses under section 7609(e) if a
separate third-party summons also was
issued in a case. Examples of these rules
are contained in the proposed
regulations.

Proposed Effective Date

These regulations are proposed to be
applicable on the date final regulations
are published in the Federal Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) and the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) do not apply to these
regulations, and, therefore, a Regulatory
Flexibility Analysis is not required.
Pursuant to section 7805(f) of the Code,
this notice of proposed rulemaking will
be submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) or electronic comments
that are submitted timely to the IRS. The
IRS and the Treasury Department
request comments on the clarity of the
proposed rules and how they can be
made easier to understand. All
comments will be available for public
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inspection and copying. A public
hearing may be scheduled if requested
in writing by a person who timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place for the hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
regulations is Elizabeth Rawlins of the
Office of the Associate Chief Counsel,
Procedure and Administration
(Collection, Bankruptcy and
Summonses Division), IRS. However,
other personnel from the IRS and the
Treasury Department participated in
their development.

Lists of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
proposed to be amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.6503(j)—1 is added
to read as follows:

§301.6503(j)-1 Suspension of running of
period of limitations; extension in case of
designated and related summonses.

(a) General rule. The running of the
applicable period of limitations on
assessment provided for in section 6501
is suspended with respect to any return
of tax by a corporation that is the subject
of a designated or related summons if a
court proceeding is instituted with
respect to that summons.

(b) Period of suspension. The period
of suspension is the time during which
the running of the applicable period of
limitations on assessment provided for
in section 6501 is suspended under
section 6503(j). If the court requires any
compliance with a designated or related
summons by ordering that any record,
document, paper, object, or items be
produced, or the testimony of any
person be given, the period of
suspension consists of the judicial
enforcement period plus 120 days. If the
court does not require any compliance
with a designated or related summons,
the period of suspension consists of the
judicial enforcement period, and the
period of limitations on assessment

provided in section 6501 shall not
expire before the 60th day after the
judicial enforcement period.

(c) Definitions—(1) Designated
summons. A designated summons is a
summons issued to a corporation (or to
any other person to whom the
corporation has transferred records)
with respect to any return of tax by such
corporation for a taxable period for
which such corporation is being
examined under the coordinated
industry case program or any other
successor to the coordinated
examination program—

(i) If the Division Commissioner and
the Division Counsel of the Office of
Chief Counsel (or their successors) for
the organizations that have jurisdiction
over the corporation whose tax liability
is the subject of the summons have
reviewed the summons before it is
issued;

(ii) If the IRS issues the summons at
least 60 days before the day the period
prescribed in section 6501 for the
assessment of tax expires (determined
with regard to extensions); and

(iii) If the summons states that it is a
designated summons for purposes of
section 6503(j).

(2) Related summons. A related
summons is any summons issued that—
(i) Relates to the same return of the
corporation under examination as the

designated summons; and

(ii) Is issued to any person, including
the person to whom the designated
summons was issued, during the 30-day
period that begins on the day the
designated summons is issued.

(3) Judicial enforcement period. The
judicial enforcement period is the
period that begins on the day on which
a court proceeding is instituted with
respect to a designated or related
summons and ends on the day on which
there is a final resolution as to the
summoned person’s response to that
summons.

(4) Court proceeding—(i) In general.
For purposes of this section, a court
proceeding is a proceeding filed in a
United States district court either to
quash a designated or related summons
under section 7609(b)(2) or to enforce a
designated or related summons under
section 7604 and includes any collateral
proceeding to that proceeding such as a
civil contempt proceeding.

(ii) Date when proceeding is no longer
pending. A proceeding to quash or to
enforce a designated or related
summons is no longer pending when all
appeals are resolved, or after the
expiration of the period in which an
appeal may be taken or a request for
further review may be made. If,
however, following an enforcement

order, a collateral proceeding is brought
challenging whether the testimony
given or production made by the
summoned party fully satisfied the
court order and whether sanctions
should be imposed against the
summoned party for a failure to so
testify or produce, the proceeding to
quash or to enforce the summons shall
include the time from which the
proceeding to quash or to enforce the
summons was brought until the
decision in the collateral proceeding
becomes final. The decision becomes
final on the date when all appeals are
disposed of or when the period in
which an appeal may be taken or a
request for further review may be made
expires. Any collateral proceeding to the
original proceeding shall be considered
to be a continuation of the original
proceeding.

(5) Compliance—(i) In general.
Compliance is the giving of testimony or
the performance of an act or acts of
production, or both, in response to a
court order concerning the designated or
related summons and the determination
that the terms of the court order have
been satisfied.

(ii) Date compliance occurs.
Compliance with a court order that
wholly denies enforcement of a
designated or related summons is
deemed to occur on the date when all
appeals are disposed of or when the
period in which an appeal may be taken
or a request for further review may be
made expires. Compliance with a court
order that grants enforcement, in whole
or in part, of a designated or related
summons, occurs on the date the
Commissioner or his delegate
(Commissioner) determines that the
testimony given, or the books, papers,
records, or other data produced, or both,
by the summoned party fully satisfy the
court order concerning the summons.
The determination whether there has
been compliance will be made as soon
as practicable after the testimony is
given or the materials are produced.

(6) Final resolution. Final resolution
means that compliance with a court
order concerning the designated or
related summons has occurred and that
court proceedings are no longer
pending.

(d) Special rules—(1) Number of
summonses that may be issued—(i)
Designated summons. Only one
designated summons may be issued in
connection with the examination of a
specific taxable year or other period of
a corporation. A designated summons
may cover more than one year or other
period of a corporation. The designated
summons may seek information that
was previously sought in a summons
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(other than a designated summons) that
was issued in the course of the
examination of that particular
corporation.

(ii) Related summonses. There is no
restriction on the number of related
summonses that may be issued in
connection with the examination of a
corporation. As provided in paragraph
(c)(2) of this section, however, a related
summons must be issued within the 30-
day period that begins on the date on
which the designated summons to
which it relates is issued and must
relate to the same return as the
designated summons. A related
summons may request the same
information as the designated summons.

(2) Time within which court
proceedings must be brought. In order
for the period of limitations on
assessment to be suspended under
section 6503(j), a court proceeding to
enforce or to quash a designated or
related summons must be instituted
within the period of limitations on
assessment provided in section 6501
otherwise applicable to that tax return.

(3) Computation of suspension period
if multiple court proceedings are
instituted. If multiple court proceedings
are instituted to enforce or to quash a
designated or one or more related
summonses concerning the same tax
return, the period of limitations on
assessment is suspended for the entire
period beginning on the day the first
court proceeding is brought and ending
on the last day of the last-ending
suspension period resulting from the
court proceedings that were brought.

(4) Effect on other suspension
periods—(i) In general. The periods of
suspension on the running of the period
of limitations under section 6501
provided for under sections 7609(e)(1)
and (2) are not applicable with respect
to any summons that is issued pursuant
to section 6503(j). The suspension under
section 6503(j) on the running of the
period of limitations on assessment
under section 6501 is independent of,
and may run concurrent with, any other
period of suspension of the period of
limitations on assessment applicable to
the tax return to which the designated
or related summons relates.

(ii) Examples. The rules of paragraph
(d)(4)(i) of this section are illustrated by
the following examples:

Example 1. The period of limitations on
assessment against Corporation P for its
calendar 1997 return is scheduled to end on
March 15, 2001. On January 3, 2001, a
designated summons is issued to Corporation
P concerning its 1997 return. On March 1,
2001 (14 days before the period of limitations
on assessment would otherwise expire with
respect Corporation P’s 1997 tax return), a

court proceeding is brought to enforce the
designated summons issued to Corporation P.
On June 5, 2001, the court orders Corporation
P to comply with the designated summons.
Corporation P does not appeal the court’s
order. On September 3, 2001, agents for
Corporation P deliver material that they state
are the records requested by the designated
summons. On October 15, 2001, a final
resolution to Corporation P’s response to the
designated summons occurs when the
Commissioner determines that Corporation P
has fully complied with the court’s order.
The suspension period applicable with
respect to the designated summons issued to
Corporation P consists of the judicial
enforcement period (March 1, 2001, through
October 15, 2001) and an additional 120-day
period under section 6503(j)(1)(B), because
the court required Corporation P to comply
with the designated summons. Thus, the
suspension period applicable with respect to
the designated summons issued to
Corporation P would begin on March 1, 2001,
and end on February 12, 2002. Under the
facts of this example, the period of
limitations on assessment against
Corporation P would be extended to February
26, 2002, to account for the additional 14
days that remained on the period of
limitations on assessment under section 6501
when the suspension period under section
6503(j) began.

Example 2. Assume the same facts set forth
in Example 1. On April 3, 2001, a summons
concerning Corporation P’s calendar 1997
return is issued and served on individual A,
a third party. This summons is not a related
summons because it was not issued during
the 30-day period that began on the date the
designated summons was issued. The third-
party summons served on individual A is
subject to the notice requirements of section
7609(a). If there is no final resolution of
individual A’s response to this summons by
October 3, 2001, i.e., six months from the
date of service of the summons, the period
of limitations on assessment against
Corporation P would be suspended under
section 7609(e)(2) to the date on which there
is a final resolution to that response for the
purposes of section 7609(e)(2). If a final
resolution to the summons served on
individual A occurs after February 12, 2002,
the end of the suspension period for the
designated summons, the period of
limitations on assessment against
Corporation P expires 14 days after the date
that the final resolution as provided for in
section 7609(e)(2) occurs with respect to the
summons served on individual A.

(5) Computation of 60-day period
when last day of assessment period falls
on a weekend or holiday. For purposes
of paragraph (c)(1)(ii) of this section, in
determining whether a designated
summons has been issued at least 60
days before the date on which the
period of limitations on assessment
prescribed in section 6501 expires, the
provisions of section 7503 apply when
the last day of the assessment period
falls on a Saturday, Sunday, or legal
holiday.

(6) Determination of compliance with
designated and related summonses if a
court proceeding has been instituted—
(i) In general. The Commissioner will
determine, in an expeditious manner,
whether a summoned party has fully
complied with any court order if the
designated or related summons is the
subject of a court proceeding to quash
or to enforce. The determination will be
made as soon as practicable after the
later of—

(A) The giving of any testimony
required to be given by a summoned
party; or

(B) The act of production (or the last
act of production in the case of
production that is accomplished in parts
or in stages pursuant to a mutual
agreement between the summoned party
and the Commissioner) by the
summoned party.

(ii) Procedure for a favorable
determination. If the Commissioner
determines that the summoned party
has fully complied with the court order,
the Commissioner will mail notice of
that determination within 5 business
days after the date of the determination,
which will be sent by certified or
registered mail, to the summoned party
and the taxpayer under examination (if
the taxpayer is not the summoned
party).

(iii) Notification of favorable
determination. The written notification
that the summoned party has fully
complied with the court order will
contain the following information—

(A) The name and address of the
summoned party;

(B) The name, address, type of tax,
and taxable period of the taxpayer
corporation with respect to which
testimony or records, or both, were
sought by the summons; and

(C) The date on which the
Commissioner made the determination
that the summoned party fully complied
with court order.

(iv) Effective date of favorable
determination. The Commissioner’s
determination that the summoned party
has fully complied with the court order
will be effective on the date the
determination is stated to have been
made in the written notification sent to
the summoned party.

(7) Statement of compliance with a
court order—(i) In general. In the case
of a court order to which paragraph
(d)(6)(i) of this section applies, the
summoned party may submit a
statement in writing that the summoned
party has fully complied with the court
order to the office identified on the
summons (marked for the attention of
the Internal Revenue Service employee
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who issued the summons to which the
order relates).

(ii) Form. The statement of
compliance shall be sent by registered
or certified mail and shall include—

(A) The name, current address,
current home and work telephone
numbers of the person making the
statement and any convenient times that
person can be contacted;

(B) A specific identification of the
court order with which compliance has
been achieved and the summons to
which the order relates; and

(C) The signature of the summoned
party or the duly authorized
representative.

(iii) Response. (A) As soon as
practicable after receipt of such a
statement of compliance, but in no
event later than 180 days after such
receipt, the Commissioner will mail a
response to the summoned party (and a
copy of the response to the taxpayer, if
the summoned party is not the taxpayer)
by registered or certified mail. The date
on which the summoned person mails
the statement of compliance shall be
deemed to be the date on which the
Commissioner receives it. The
Commissioner’s response will notify the
summoned party—

(1) That a determination of
compliance with the court order has
been made and the date of that
determination; or

(2) That a determination of
noncompliance has been made and the
date of that determination.

(B) The Commissioner is not required
to give notice that the court order has
not been complied with prior to
instituting a collateral proceeding
challenging whether the testimony
given or the production made by the
summoned party fully satisfies the court
order and requesting that sanctions be
imposed against the summoned party
for a failure to comply with the order.
The institution of a collateral
proceeding shall constitute notice of a
determination of noncompliance.

(C) The summoned party may, in
writing, grant the Commissioner
additional time within which to notify
it regarding compliance or
noncompliance with the summons.

(iv) Failure to respond within 180
days. If the Commissioner fails to
respond to a properly submitted
statement of compliance within the 180-
day period, described in paragraph
(d)(7)(iii)(A) of this section, or such
longer period as agreed to in writing by
the summoned party, then the court
order with respect to which the
summoned party submitted a statement
of compliance shall be deemed

complied with as of the expiration of
180 days or such longer period.

(v) Limitations. The Commissioner
may treat as a nullity and return to the
summoned party without action, as
described in paragraph (d)(7)(iii) of this
section, a statement of compliance that
is filed in the following circumstances—

(A) Before the summoned party has
provided testimony, or books, papers,
records, or other data, or both in
response to the court order (or before
the last act of production in the case of
production that is accomplished in
stages pursuant to a mutual agreement);

(B) Before the Commissioner has
issued a determination pursuant to
paragraph (d)(7)(iii) of this section with
respect to a previously-tendered
statement of compliance or before the
expiration of 180 days from the date
such statement of compliance was
received by the Commissioner,
whichever is earlier; or

(C) While a referral to the Department
of Justice for a collateral proceeding
with respect to the court order or an
appeal of that order is pending.

(e) Effective date. This section is
applicable on the date final regulations
are published in the Federal Register.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 03-19537 Filed 7-30-03; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Minerals Management Service

30 CFR Parts 250 and 254

Oil and Gas and Sulphur Operations in
the Outer Continental Shelf—Incident
Reporting; Notice of Meeting

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Notice of meeting.

SUMMARY: This notice announces that
MMS and the U.S. Coast Guard (USCG)
will hold a public meeting to discuss
the Notice of Proposed Rulemaking
(NPR) for Incident Reporting
Requirements that was published on
July 8, 2003 (68 FR 40585).

DATES: The meeting will be held on
September 3, 2003, from 1 p.m. to
approximately 4 p.m. at the location
listed in the ADDRESSES section.
ADDRESSES: The meeting will be held at
the MMS Gulf of Mexico Regional office
(Room 111), 1201 Elmwood Park Blvd.,
New Orleans, LA 70123. Please submit
pre-meeting written questions by mail
or fax to Melinda Mayes at:

(1) Mailing address: Minerals
Management Service, 381 Elden Street,
MS 4022, Herndon, VA 20170.

(2) Fax number: (703) 787—-1555.

FOR FURTHER INFORMATION CONTACT:

Melinda Mayes, MMS, Engineering and
Operations Division, at (703) 787—1063
or Staci Atkins, MMS, Engineering and
Operations Division, at (703) 787-1620.

SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to explain the
Proposed Rule for Incident Reporting
Requirements and allow participants to
ask questions. On July 8, 2003, MMS
published a proposed rule for Oil and
Gas and Sulphur Operations in the
Outer Continental Shelf—Incident
Reporting (68 FR 40585). In developing
this NPR, MMS worked with the USCG
with the goal of making the reporting
requirements between the two agencies
more consistent. The MMS and USCG
are also developing an electronic
reporting system to help eliminate
duplicative reporting between the two
agencies.

The agenda for the meeting on
September 3, 2003, is as follows:

¢ General welcome and overview
from MMS and the USCG;

» Presentation of the rulemaking
history and relationship of the MMS
NPR to USCG requirements;

¢ Presentation of the MMS NPR;
¢ Question and answer session; and
* Concluding remarks.

The MMS and USCG encourage you
to submit questions in advance and
attend the meeting. We will consider
your questions in preparing our
presentations so we can focus on key
topics. Questions must reach the MMS
office by close of business on August 22,
2003. You may also pose questions
during the question and answer session
at the meeting.

We remind meeting participants that
any comments you make at the meeting
that you wish for us to consider during
the rulemaking must be submitted in
writing before the comment period
closes.

There is no fee to attend the meeting
and registration is not required. To
obtain information on facilities or
services for individuals with disabilities
or to request that we provide special
assistance at the meeting, please contact
Melinda Mayes as soon as possible.

Dated: July 25, 2003.
E.P. Danenberger,
Chief, Engineering and Operations Division.
[FR Doc. 03-19458 Filed 7-30-03; 8:45 am]
BILLING CODE 4310-MR-P



44910

Federal Register/Vol. 68, No. 147/ Thursday, July 31, 2003 /Proposed Rules

DEPARTMENT OF THE INTERIOR

Minerals Management Service

30 CFR Parts 250 and 254
RIN 1010-AC57

Oil and Gas and Sulphur Operations in
the Outer Continental Shelf—Incident
Reporting Requirements

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Extension of comment period
for proposed rule.

SUMMARY: This document extends to
December 5, 2003, the previous
deadline of October 6, 2003, for
submitting comments on the proposed
rule published on July 8, 2003, (68 FR
40585), that describes MMS Incident
Reporting Requirements.

DATES: We will consider all comments
received by December 5, 2003, and we
may not fully consider comments
received after December 5, 2003.

ADDRESSES: Mail or hand-carry written
comments (three copies) to the
Department of the Interior; Minerals
Management Service; 381 Elden Street;
Mail Stop 4024; Herndon, Virginia
20170-4817; Attention: Rules
Processing Team.

FOR FURTHER INFORMATION CONTACT:
Melinda Mayes, MMS Engineering and
Operations Division, Herndon, VA, at
(703) 787—-1063 or Staci Atkins, MMS
Engineering and Operations Division,
Herndon, VA, at (703) 787-1620.
SUPPLEMENTARY INFORMATION: The MMS
published a proposed rulemaking on
July 8, 2003 (68 FR 40585) to revise the
requirements for lessees/operators to
report incidents associated with Outer
Continental Shelf activities. In
developing this Notice of Proposed
Rulemaking, MMS worked with the U.S.
Coast Guard (USCG) with the goal of
making the reporting requirements
between the two agencies consistent.
The MMS and USCG also are
developing an electronic reporting
system to help eliminate duplicative
reporting between the two agencies.

In a letter to MMS dated July 14,
2003, the International Association of
Drilling Contractors has requested that
we extend the comment period. The
TADC stated that the additional time was
necessary to develop their response and
coordinate it with their sister trade
associations, particularly in view of the
time that must also be devoted to the
recent Maritime Security rules issued by
the USCG.

On September 3, 2003, MMS and the
USCG will hold a meeting to explain the

proposed rule and allow meeting
participants to ask questions. The
original proposed rule comment due
date is just over one month after this
meeting. We believe that additional time
to develop comments after the meeting
should be provided. Therefore, we are
extending the comment period for 60
days and this notice extends the
comment period to December 5, 2003.

Public Comments Procedures

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
the rulemaking record, which we will
honor to the extent allowable by law.
There may be circumstances in which
we would withhold from the
rulemaking record a respondent’s
identity, as allowable by law. If you
wish us to withhold your name and/or
address, you must state this
prominently at the beginning of your
comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

Dated: July 25, 2003.

E.P. Danenberger,

Chief, Engineering and Operations Division.
[FR Doc. 03-19459 Filed 7-30-03; 8:45 am]
BILLING CODE 4310-MR—P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 948
[WV-091-FOR]

West Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; reopening of
public comment period.

SUMMARY: We are reopening the
comment period to provide the public
an opportunity to review and comment
on a document submitted by the State
of West Virginia which further clarifies
a proposed amendment to the State’s
regulatory program under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). The program
amendment consists of changes to the
West Virginia Surface Mining

Reclamation Regulations as contained in
House Bill 2663. The amendment is
intended to improve the effectiveness of
the West Virginia program.

DATES: We will accept written
comments on this amendment until 4
p.m. (local time), on August 15, 2003.
ADDRESSES: You should mail or hand-
deliver written comments to Mr. Roger
W. Calhoun, Director, Charleston Field
Office at the address listed below.

You may review copies of the West
Virginia program, the amendment, the
clarification document, and all written
comments received in response to this
document at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays. You
may receive one free copy of the
amendment and the State’s clarification
by contacting OSM’s Charleston Field
Office.

Mr. Roger W. Calhoun, Director,
Charleston Field Office, Office of
Surface Mining Reclamation and
Enforcement, 1027 Virginia Street, East,
Charleston, West Virginia 25301,
Telephone: (304) 347-7158. E-mail:
chfo@osmre.gov.

West Virginia Department of
Environmental Protection, 10 McJunkin
Road, Nitro, West Virginia 25143,
Telephone: (304) 759-0510.

In addition, you may review copies of
the proposed amendment and the
related document during regular
business hours at the following
locations:

Office of Surface Mining Reclamation
and Enforcement, Morgantown Area
Office, 75 High Street, Room 229, PO
Box 886, Morgantown, West Virginia
26507, Telephone: (304) 291-4004. (By
Appointment Only)

Office of Surface Mining Reclamation
and Enforcement, Beckley Area Office,
323 Harper Park Drive, Suite 3, Beckley,
West Virginia 25801, Telephone: (304)
255-5265.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger W. Calhoun, Director, Charleston
Field Office, Telephone: (304) 347—
7158. Internet: chfo@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the West Virginia Program
II. Description of the Proposed Amendment
III. Public Comment Procedures

IV. Procedural Determinations

I. Background on the West Virginia
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, “* * *
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State law which provides for the
regulation of surface coal mining and
reclamation operations in accordance
with the requirements of the Act * * *;
and rules and regulations consistent
with regulations issued by the Secretary
pursuant to the Act.” See 30 U.S.C.
1253(a)(1) and (7). On the basis of these
criteria, the Secretary of the Interior
conditionally approved the West
Virginia program on January 21, 1981.
You can find background information
on the West Virginia program, including
the Secretary’s findings, the disposition
of comments, and conditions of
approval of the West Virginia program
in the January 21, 1981, Federal
Register (46 FR 5915). You can also find
later actions concerning West Virginia’s
program and program amendments at 30
CFR 948.10, 948.12, 948.13, 948.15, and
948.16.

II. Description of the Proposed
Amendment

By letter dated May 2, 2001, the West
Virginia Department of Environmental
Protection (WVDEP) sent us a proposed
amendment to its program
(Administrative Record Number WV-—
1209) under SMCRA (30 U.S.C. 1201 et
seq.). The program amendment
consisted of changes to the West
Virginia Surface Mining Reclamation
Regulations at 38 Code of State
Regulations (CSR) Series 2 as amended
by House Bill 2663. The proposed
amendment responded, in part, to the
required program amendments codified
in the Federal regulations at 30 CFR
948.16(xx), (qqq), (zzz), ({fff), (gggg).
(hhhh), (jjjj), (nnnn), and (pppp). In
order to expedite our review of the
State’s responses to the required
amendments, we separated those
amendments from the current
amendment and we published our
approval of those amendments in the
Federal Register on May 1, 2002 (67 FR
21904).

On February 26, 2003, we sent the
State a list of questions to help us better
understand the remaining proposed
amendments (Administrative Record
Number WV-1365). The State
responded by letter dated July 1, 2003
(Administrative Record Number WV—
1365). The State’s response is quoted
below.

The following is additional
clarification to Office of Surface Mining
in answer to questions posed by OSM
concerning the deletion of the definition
for “‘cumulative impact,” the addition of
a definition of “material damage to the
hydrologic balance outside the permit
area,” and the addition of a provision
qualifying certain coal removal during

reclamation as government financed
construction exempt from a permit.
These rules were passed in the 2001
Legislative session and were submitted
to OSM as program amendments in May
2001. The rationale for these changes
are to provide a narrative standard for
reviewers to utilize when making
findings relative to the hydrologic
balance in and around the area of the
proposed mining operation and to make
the State delegated program language
more similar to the Federal regulations.
[Material Damage and Cumulative
Impact at CSR 38-2-3.22.e and CSR 38—
2-2.39, respectively.]

The changes in the West Virginia
Surface Mining Reclamation Rules
relative to the added phrase defining
“material damage to the hydrologic
balance outside the permit area” and
deleting the defined term “cumulative
impact” are addressed together. These
changes were made to set forth some
objective criteria to use in making the
determination required by SMCRA that
a proposed operation has been designed
to prevent material damage to the
hydrologic balance outside the permit
area. The added definition in the West
Virginia rules provides a narrative
standard, based upon use, for the
reviewer to apply to make the required
findings rather than leaving the
threshold(s) to be assigned to the
unguided discretion of an individual
reviewer.

The Federal regulations at 30 CFR
773.15(e) requires [a determination that
the proposed operation has been
designed to prevent] material damage to
the offsite hydrologic balance. The
Federal program does not currently
contain a standard, narrative or
otherwise, to ascertain when such
material damage would occur. Rather,
the Federal program appears to leave
this call to the discretion of the States.
However, the Federal program does
contain material damage criteria for the
effects of mining associated with
subsidence and alluvial valley floors
based upon functionality and use (See
30 CFR 701.5). The definition submitted
as a program amendment establishes a
narrative threshold for material damage
to the hydrologic balance, which is
patterned after related definitions in the
federal program, and is based upon the
use of State waters. Additionally, the
proposed definition is consistent with
the administration and implementation
of the State counterpart to the Clean
Water Act in that the use of State waters
established under the water program is
recognized when the State SMCRA
authority makes the assessment of
cumulative hydrologic impacts.

Including the narrative threshold for
material damage to the hydrologic
balance obviates the need for the
definition for “‘cumulative impact.”
Even though the definition of
“cumulative impact” is deleted, the
defined term ““cumulative impact area”
remains. In addition, other sections of
the WV rules require the applicant to
show no material damage outside of the
permit area and to assess the cumulative
impacts within the cumulative impact
area.

The reviewer of a proposal to conduct
mining operations must delineate the
area to be considered in assessing
hydrologic consequences in accordance
with the statute, rules and 1999 CHIA
Writing Guidelines utilizing the actual
or designated use and parameters
designed to protect the same, as
established by the WVDEP Division of
Water Resources. The uses are outlined
in the West Virginia Legislative rules
46CSR1 and include the propagation
and maintenance of fish and other
aquatic life. Water quality standards
were designed to protect established
uses. A review process wherein the
SMCRA authority would develop or
utilize thresholds/parameters for
effluent discharges other than those
established by the Clean Water Act
program would likely result in
interfering with the administration of
the CWA. The WVDEP approach
considers the numerical limits and
water resource use designated by the
water quality programs to make the
assessment required by the mining
program, thus precluding such
interference.

[Exemption for Government-Financed
Construction at CSR 38-2-3.31.c.]

The change to allow coal removal in
conjunction with a reclamation project
is designed to encourage/result in low
cost or no-cost reclamation as provided
for in the federal program (see 30 CFR
707.5). The state rule contains the same
language as the federal regulations,
except the State refers to the WV code
and the federal counterpart refers to
Title IV. The WV Code 22—-3-28(e) is a
subsection of 22—-3-28. It is the only
subsection that mentions government-
financed reclamation. Therefore, it is
obvious that subsection (e) is the only
applicable subsection to which
38CSR2-3.31(c) could apply.

II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether the amendment,
as further clarified in the State’s
clarification letter dated July 1, 2003,
satisfies the applicable program
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approval criteria of 30 CFR 732.15. If we
approve the amendment, it will become
part of the West Virginia program.

Written Comiments

Send your written or electronic
comments to OSM at the address given
above. Your written comments should
be specific, pertain only to the issues
proposed in this rulemaking, and
include explanations in support of your
recommendations. We may not consider
or respond to your comments when
developing the final rule if they are
received after the close of the comment
period (see DATES). We will make every
attempt to log all comments into the
administrative record, but comments
delivered to an address other than the
Charleston Field Office may not be
logged in.

Electronic Comments

Please submit Internet comments as
an ASCIIL, Word file avoiding the use of
special characters and any form of
encryption. Please also include “Attn:
SATS NO. WV-091—FOR” and your
name and return address in your
Internet message. If you do not receive
a confirmation that we have received
your Internet message, contact the
Charleston Field office at (304) 347—
7158.

Availability of Comments

We will make comments, including
names and addresses of respondents,
available for public review during
normal business hours. We will not
consider anonymous comments. If
individual respondents request
confidentiality, we will honor their
request to the extent allowable by law.
Individual respondents who wish to
withhold their name or address from
public review, except for the city or
town, must state this prominently at the
beginning of their comments. We will
make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

IV. Procedural Determinations
Executive Order 12630—Takings

This rule does not have takings
implications. This determination is
based on the analysis performed for the
counterpart Federal regulation.

Executive Order 12866—Regulatory
Planning and Review

This rule is exempt from review by
the Office of Management and Budget
under Executive Order 12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988 and
has determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
because each program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Executive Order 13132—Federalism

This rule does not have Federalism
implications. SMCRA delineates the
roles of the Federal and State
governments with regard to the
regulation of surface coal mining and
reclamation operations. One of the
purposes of SMCRA is to “establish a
nationwide program to protect society
and the environment from the adverse
effects of surface coal mining
operations.” Section 503(a)(1) of
SMCRA requires that State laws
regulating surface coal mining and
reclamation operations be “in
accordance with” the requirements of
SMCRA, and section 503(a)(7) requires
that State programs contain rules and
regulations “‘consistent with”
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

In accordance with Executive Order
13175, we have evaluated the potential
effects of this rule on Federally
recognized Indian tribes and have
determined that the rule does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
The basis for this determination is our
decision is on a State regulatory
program and does not involve a Federal
regulation involving Indian lands.

Executive Order 13211—Regulations
That Significantly Affect the Supply,
Distribution, or Use of Energy

On May 18, 2001, the President issued
Executive Order 13211 which requires
agencies to prepare a Statement of
Energy Effects for a rule that is (1)
considered significant under Executive
Order 12866, and (2) likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Because
this rule is exempt from review under
Executive Order 12866 and is not
expected to have a significant adverse
effect on the supply, distribution, or use
of energy, a Statement of Energy Effects
is not required.

National Environmental Policy Act

This rule does not require an
environmental impact statement
because section 702(d) of SMCRA (30
U.S.C. 1292(d)) provides that agency
decisions on proposed State regulatory
program provisions do not constitute
major Federal actions within the
meaning of section 102(2)(C) of the
National Environmental Policy Act (42
U.S.C. 4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal,
which is the subject of this rule, is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
counterpart Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) Does not
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have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S.-based enterprises to compete
with foreign-based enterprises. This
determination is based upon the
analysis performed under various laws
and executive orders for the counterpart
Federal regulations.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of $100 million or more in any given
year. This determination is based upon
the analysis performed under various
laws and executive orders for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 948
Intergovernmental relations, Surface
mining, Underground mining.
Dated: July 18, 2003.

Brent Wahlquist,

Regional Director, Appalachian Regional
Coordinating Center.

[FR Doc. 03—19436 Filed 7—30-03; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AL60
Sensori-Neural Aids

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: This document amends
Department of Veterans Affairs (VA)
medical regulations concerning sensori-
neural aids. An existing regulation
authorizes VA to provide sensori-neural
aids (i.e., eyeglasses, contact lenses,
hearing aids) to seven specific groups of
veterans identified in the regulation.
The first four groups consist of veterans
with the highest priority for care under
VA'’s enrollment system, generally those
with compensable service-connected
disabilities, former prisoners of war, and
those receiving increased VA pension
based on their being housebound or in
need of regular aid and attendance.
Subsequent to promulgating the
regulation, Congress changed the law to
provide that veterans awarded the
Purple Heart should have priority equal
to former prisoners of war under VA’s
enrollment system. To be consistent, VA
is proposing to amend the sensori-
neural aids regulation to allow veterans
in receipt of a Purple Heart to also
receive sensori-neural aids.

DATES: Comments must be received on
or before September 29, 2003.
ADDRESSES: Mail or hand-deliver
written comments to: Director,
Regulations Management (00OREG1),
Department of Veterans Affairs, 810
Vermont Ave., NW., Room 1064,
Washington, DC 20420; or fax comments
to (202) 273-9026; or e-mail comments
to OGCRegulations@mail.va.gov.
Comments should indicate that they are
submitted in response to ‘“RIN 2900—
AL60.” All comments received will be
available for public inspection in the
Office of Regulation Policy and
Management, Room 1158, between the
hours of 8 a.m. and 4:30 p.m., Monday
through Friday (except holidays). Please
call (202) 273—-9515 for an appointment.
FOR FURTHER INFORMATION CONTACT:
Frederick Downs, Jr., Chief Consultant,
Prosthetics and Sensory Aids Service
Strategic Healthcare Group (113),
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420, (202) 273-8515. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: The
“Veterans’ Health Care Eligibility
Reform Act of 1996,” Public Law No.
104-262 (Eligibility Reform Act) made
major changes in the laws governing
eligibility for VA health care benefits.
That law amended 38 U.S.C. 1710,
authorizing VA to furnish virtually all
needed hospital care and medical
services (i.e., outpatient care) to
veterans, including prosthetic devices
and similar appliances. Prior to
enactment of the Eligibility Reform Act,
VA was generally prohibited from
furnishing prosthetic devices and
similar appliances on an outpatient
basis. Although Congress expanded
VA’s authority to furnish veterans with
prosthetic devices and similar
appliances, it expressly provided in the
law that with respect to sensori-neural
aids (i.e., eyeglasses, contact lenses,
hearing aids), VA could exercise that
authority only in accordance with
guidelines prescribed by the Secretary.
38 U.S.C. 1707(b) (previously codified
as 38 U.S.C. 1701(6)(A)(i)). The purpose
of that proviso in the law was to permit
VA to decide that it would not furnish
eyeglasses and hearing aids to all
veterans. In 1997, VA published an
interim final rule establishing
guidelines for the provision of sensori-
neural aids. 62 FR 30240 (June 3, 1997).
The final rule was effective on
December 9, 1997 (62 FR 64722).

The Eligibility Reform Act also
directed VA to establish a system of
annual patient enrollment (38 U.S.C.
1705). The purpose of the enrollment
system was to provide a mechanism for

prioritizing the provision of VA health
care if available resources were
insufficient to provide all needed care to
all veterans who sought it. The law
initially established seven priority
categories, although Congress
subsequently expanded that to eight
categories. The eight specific categories
are enumerated in 38 U.S.C. 1705(a).

The guidelines that VA promulgated
to govern the provision of sensori-neural
aids specifically listed groups of
veterans who could receive such
devices. Listed were the veterans
included in enrollment categories 1
through 4, and certain other veterans
with unique vision and hearing needs.
Veterans in enrollment priority
categories 1 through 4, who are also
specifically made eligible for sensori-
neural aids under the guidelines, are
veterans with compensable service-
connected conditions, former prisoners
of war, and nonservice-connected
veterans in receipt of increased pension
based on the need for regular aid and
attendance or by reason of being
permanently housebound.

In 1999, some 2 years after VA
promulgated the rule governing sensori-
neural aids, Congress passed Public Law
No. 106-117, the “Veterans Millennium
Health Care and Benefits Act”
(Millennium Act). The Millennium Act
amended the law establishing the
enrollment priority categories. In this
Act, Congress added to enrollment
priority category 3, those veterans who
were awarded the Purple Heart. Those
veterans were, in short, given
enrollment priority status at the same
level as service-connected veterans
rated 10 percent or 20 percent and
former POWs. In order to be consistent
with that change in law, VA believes it
appropriate to also provide that those
veterans be eligible for sensori-neural
aids. Accordingly, we propose to amend
the guidelines to include in § 17.149(b),
veterans who received the Purple Heart.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any given year.
This proposed amendment would have
no such effect on State, local, or tribal
governments, or the private sector.

Executive Order 12866

This document has been reviewed by
the Office of Management and Budget
under Executive Order 12866.
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Paperwork Reduction Act

This document contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary of Veterans Affairs (VA)
hereby certifies that this proposed
regulatory amendment will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
proposed amendment would affect only
veterans receiving certain VA benefits
and does not affect any small entities.
Therefore, pursuant to 5 U.S.C. 605(b),
this proposed amendment is exempt
from the initial and final regulatory
flexibility analysis requirements of
sections 603 and 604.

Catalog of Federal Domestic Assistance
Numbers

The Catalog of Federal Domestic
Assistance Numbers are 64.009, 64.010,
64.011, and 64.013.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs-health,
Government programs-veterans, Health
care, Health facilities, Health
professions, Health records, Homeless,
Medical and dental schools, Medical
devices, Medical research, Mental
health programs, Nursing home care,
Philippines, Reporting and
recordkeeping requirements,
Scholarships and fellowships, Travel
and transportation expenses, Veterans.

Approved: June 25, 2003.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set forth in the

preamble, VA proposes to amend 38
CFR part 17 as follows:

PART 17—MEDICAL

1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, 1721, unless
otherwise noted.

2. Section 17.149, is amended by:

a. Redesignating paragraphs (b)(3)
through (b)(7) as paragraphs (b)(4)
through (b)(8), respectively; and

b. Adding a new paragraph (b)(3).

The addition reads as follows:

§17.149 Sensori-neural aids.
* * * * *

(b)* ]

(3) Those awarded a Purple Heart;

* * * * *

[FR Doc. 03—-19441 Filed 7-30-03; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 55
[FRL—7537-2]
Outer Continental Shelf Air

Regulations; Consistency Update for
California

AGENCY: Environmental Protection
Agency (“EPA”).

ACTION: Proposed rule—consistency
update.

SUMMARY: EPA is proposing to update a
portion of the Outer Continental Shelf
(“OCS”) Air Regulations. Requirements
applying to OCS sources located within
25 miles of States’ seaward boundaries
must be updated periodically to remain
consistent with the requirements of the
corresponding onshore area (“COA”), as
mandated by the Clean Air Act, as
amended in 1990 (“the Act”). The
portion of the OCS air regulations that
is being updated pertains to the
requirements for OCS sources for which
the South Coast Air Quality
Management District (South Coast
AQMD) is the designated COA. The
intended effect of approving the OCS
requirements for the above District is to
regulate emissions from OCS sources in
accordance with the requirements
onshore. The changes to the existing
requirements discussed below are
proposed to be incorporated by
reference into the Code of Federal
Regulations and are listed in the
appendix to the OCS air regulations.
DATES: Comments on the proposed
update must be received on or before
September 2, 2003.

ADDRESSES: Comments must be mailed
(in duplicate if possible) to: EPA Air
Docket (Air—4), Attn: Docket No. A-93—
16 Section XXVIII, Environmental
Protection Agency, Air Division, Region
9, 75 Hawthorne St., San Francisco, CA
94105.

Docket: Supporting information used
in developing the rule and copies of the
documents EPA is proposing to
incorporate by reference are contained
in Docket No. A—93—16 Section XXVIII.
This docket is available for public
inspection and copying Monday-Friday
during regular business hours at the
following locations:

EPA Air Docket (Air-4), Attn: Docket

No. A-93-16 Section XXVIII,

Environmental Protection Agency, Air
Division, Region 9, 75 Hawthorne St.,
San Francisco, CA 94105.

EPA Air Docket (LE-131), Atin: Air
Docket No. A-93-16 Section XXVIII,
Environmental Protection Agency, Air
Docket (6102), Ariel Rios Building,
1200 Pennsylvania Avenue, NW.,
Washington DC 20460.

A reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT:

Christine Vineyard, Air Division (Air—

4), U.S. EPA Region 9, 75 Hawthorne

Street, San Francisco, CA 94105, (415)

947-4125.

I. Background Information
A. Why Is EPA Taking This Action?

On September 4, 1992, EPA
promulgated 40 CFR part 55,1 which
established requirements to control air
pollution from OCS sources in order to
attain and maintain federal and state
ambient air quality standards and to
comply with the provisions of part C of
title I of the Act. Part 55 applies to all
OCS sources offshore of the States
except those located in the Gulf of
Mexico west of 87.5 degrees longitude.
Section 328 of the Act requires that for
such sources located within 25 miles of
a State’s seaward boundary, the
requirements shall be the same as would
be applicable if the sources were located
in the COA. Because the OCS
requirements are based on onshore
requirements, and onshore requirements
may change, section 328(a)(1) requires
that EPA update the OCS requirements
as necessary to maintain consistency
with onshore requirements.

Pursuant to §55.12 of the OCS rule,
consistency reviews will occur (1) at
least annually; (2) upon receipt of a
Notice of Intent under § 55.4; or (3)
when a State or local agency submits a
rule to EPA to be considered for
incorporation by reference in part 55.
This proposed action is being taken in
response to the submittal of rules by a
local air pollution control agency.
Public comments received in writing
within 30 days of publication of this
document will be considered by EPA
before publishing a final rule.

Section 328(a) of the Act requires that
EPA establish requirements to control
air pollution from OCS sources located
within 25 miles of States’ seaward
boundaries that are the same as onshore

1 The reader may refer to the Notice of Proposed
Rulemaking, December 5, 1991 (56 FR 63774), and
the preamble to the final rule promulgated
September 4, 1992 (57 FR 40792) for further
background and information on the OCS
regulations.
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requirements. To comply with this
statutory mandate, EPA must
incorporate applicable onshore rules
into part 55 as they exist onshore. This
limits EPA’s flexibility in deciding
which requirements will be
incorporated into part 55 and prevents
EPA from making substantive changes
to the requirements it incorporates. As

a result, EPA may be incorporating rules
into part 55 that do not conform to all
of EPA’s State implementation plan
(SIP) guidance or certain requirements
of the Act. Consistency updates may
result in the inclusion of state or local
rules or regulations into part 55, even
though the same rules may ultimately be
disapproved for inclusion as part of the
SIP. Inclusion in the OCS rule does not
imply that a rule meets the requirements
of the Act for SIP approval, nor does it

imply that the rule will be approved by
EPA for inclusion in the SIP.

II. EPA’s Evaluation

A. What Criteria Were Used To Evaluate
Rules Submitted To Update 40 CFR Part
557

In updating 40 CFR part 55, EPA
reviewed the rules submitted for
inclusion in part 55 to ensure that they
are rationally related to the attainment
or maintenance of Federal or State
ambient air quality standards or part C
of title I of the Act, that they are not
designed expressly to prevent
exploration and development of the
OCS and that they are applicable to OCS
sources. 40 CFR 55.1. EPA has also
evaluated the rules to ensure they are
not arbitrary or capricious. 40 CFR 55.12

(e). In addition, EPA has excluded
administrative or procedural rules,? and
requirements that regulate toxics which
are not related to the attainment and
maintenance of Federal and State
ambient air quality standards.

B. What Rule Revisions Were Submitted
To Update 40 CFR Part 557

After review of the rules submitted by
South Coast AQMD against the criteria
set forth above and in 40 CFR part 55,
EPA is proposing to make the following
new rule applicable to OCS sources for
which the South Coast AQMD is
designated as the COA (note: no
requirements that are not related to the
attainment and maintenance of federal
and state ambient air quality standards
will be incorporated to regulate toxics):

Adoption
Rule No. Rule names dapte
1113 e, ATCHItECTUTAI COBLINGS ..eeevieiiiitieitt ettt a ettt b e e s bt e bt et ekt e b e e nbe e et e e e b e e nbeesine s 12/06/02
SOIVENE DEGIEASEIS ..o eutiieieitiee ettt ettt ettt ettt e e sttt e e sab e e e ehe et e e ke e e e aabe e e e sb e e e e aae e e e sbe e e aanbe e e aanbeeesnsbeeesnbeeeebneeeanes 12/06/02
Control of Volatile Organic Compound Leaks and Releases from Components at Petroleum Facilities and 12/06/02
Chemical Plants.
1302 oo (=3 11 1 o o 1= SRS STSRSOPSt 12/06/02
1303 e REGUITEMEINES ...ttt ettt e st oottt e e ek bt e e ek bt e e aab st e e ek b et e e kbt e e aabb e e e eabb e e e nmbbeeesnnnaeenbneeeanes 12/06/02
1306 .ooeviiiiieiiiee EMISSION CAlCUIALIONS ...ttt ettt ettt b s bt nat et e et e b e nene e 12/06/02

III. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866,
Regulatory Planning and Review.

B. Executive Order 13045

Executive Order 13045, entitled
Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) Is
determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to Executive
Order 13045 because it does not involve
decisions intended to mitigate
environmental health or safety risks.

2Each COA which has been delegated the
authority to implement and enforce part 55, will
use its administrative and procedural rules as

C. Executive Order 13175

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This proposed rule does not have
tribal implications. It will not have
substantial direct effects on tribal
governments, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule. In the spirit of
Executive Order 13175, and consistent

onshore. However, in those instances where EPA
has not delegated authority to implement and
enforce part 55, EPA will use its own administrative

with EPA policy to promote
communications between EPA and
tribal governments, EPA specifically
solicits additional comment on this
proposed rule from tribal officials.

D. Executive Order 13132

Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) revokes and replaces Executive
Orders 12612, Federalism and 12875,
Enhancing the Intergovernmental
Partnership. Executive Order 13132
requires EPA to develop an accountable
process to ensure “meaningful and
timely input by State and local officials
in the development of regulatory
policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal

and procedural requirements to implement the
substantive requirements. 40 CFR 55.14(c)(4).
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government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

This proposed rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely acts on a State rule
implementing a federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. Thus, the requirements of
section 6 of the Executive Order do not
apply to this proposed rule.

E. Regulatory Flexibility Act, as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis for any
rule that will have a significant
economic impact on a substantial
number of small entities. The RFA
applies only to rules subject to notice
and comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions.

This proposed rule will not have a
significant impact on a substantial
number of small entities because
consistency updates do not create any
new requirements but simply act on
requirements that the State is already
imposing. Therefore, because the
consistency update approval does not
create any new requirements, I certify
that this action will not have a
significant economic impact on a
substantial number of small entities.

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule

that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the
proposed action does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This proposed Federal
action acts on pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. National Technology Transfer and
Advancement Act

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 requires Federal
agencies to evaluate existing technical
standards when developing a new
regulation. To comply with NTTAA,
EPA must consider and use “voluntary
consensus standards” (VCS) if available
and applicable when developing
programs and policies unless doing so
would be inconsistent with applicable
law or otherwise impractical.

EPA believes that VCS are
inapplicable to today’s proposed action
because it does not require the public to

perform activities conducive to the use
of VCS.

H. Executive Order 13211 (Energy
Effects)

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not a significant action under Executive
Order 12866.

List of Subjects in 40 CFR Part 55

Environmental protection,
Administrative practice and procedures,
Air pollution control, Continental shelf,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: July 8, 2003.
Wayne Nastri,
Regional Administrator, Region IX.

Title 40 of the Code of Federal
Regulations, part 55, is proposed to be
amended as follows:

PART 55—[AMENDED]

1. The authority citation for part 55
continues to read as follows:
Authority: Section 328 of the Clean Air Act

(42 U.S.C. 7401 et seq.) as amended by Pub.
L. 101-549

2. Section 55.14 is proposed to be
amended by revising paragraph (e)
(3)(ii) (G) to read as follows:

§55.14 Requirements that apply to OCS
sources located within 25 miles of States
seaward boundaries, by State.

* * * * *

(G) South Coast Air Quality
Management District Requirements
Applicable to OCS Sources.

* * * *

Appendix to Part 55—[Amended]

3. Appendix A to CFR part 55 is
proposed to be amended by revising
paragraph (b)(7) under the heading
“California” to read as follows:

Appendix A to 40 CFR Part 55—Listing
of State and Local Requirements
Incorporated by Reference Into Part 55,

by State.
* * * * *
California
* * * * *

(b) Local requirements.
* * * * *

(7) The following requirements are
contained in South Coast Air Quality
Management District Requirements
Applicable to OCS Sources (Part I, II and III):

Rule 102 Definition of Terms (Adopted 10/
19/01)

Rule 103 Definition of Geographical Areas
(Adopted 1/9/76)

Rule 104 Reporting of Source Test Data and
Analyses (Adopted 1/9/76)

Rule 108 Alternative Emission Gontrol
Plans (Adopted 4/6/90)

Rule 109 Recordkeeping for Volatile
Organic Compound Emissions (Adopted
8/18/00)

Rule 112 Definition of Minor Violation and
Guidelines for Issuane of Notice to
Comply (Adopted 11/13/98)

Rule 118 Emergencies (Adopted 12/7/95)

Rule 201  Permit to Construct (Adopted 1/5/
90)

Rule 201.1 Permit Conditions in Federally
Issued Permits to Construct (Adopted 1/
5/90)

Rule 202 Temporary Permit to Operate
(Adopted 5/7/76)
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Rule 203 Permit to Operate (Adopted 1/5/
90)

Rule 204 Permit Conditions (Adopted 3/6/
92)

Rule 205 Expiration of Permits to Construct
(Adopted 1/5/90)

Rule 206 Posting of Permit to Operate
(Adopted 1/5/90)

Rule 207  Altering or Falsifying of Permit
(Adopted 1/9/76)

Rule 208 Permit and Burn Authorization for
Open Burning (12/21/01)

Rule 209 Transfer and Voiding of Permits
(Adopted 1/5/90)

Rule 210 Applications and Regulation II—
List and Criteria Identifying Information
required of Applicants Seeking a Permit
to Construct from the SCAQMD
(Adopted 4/10/98)

Rule 212 Standards for Approving Permits
(Adopted 12/7/95) except (c)(3) and (e)

Rule 214 Denial of Permits (Adopted 1/5/
90)

Rule 217 Provisions for Sampling and
Testing Facilities (Adopted 1/5/90)

Rule 218 Continuous Emission Monitoring
(Adopted 5/14/99)

Rule 218.1 Continuous Emission
Monitoring Performance Specifications
(Adopted 5/14/99)

Rule 218.1 Attachment A—Supplemental
and Alternative CEMS Performance
Requirements (Adopted 5/14/99)

Rule 219 Equipment Not Requiring a
Written Permit Pursuant to Regulation II
(Adopted 11/17/00)

Rule 220 Exemption—Net Increase in
Emissions (Adopted 8/7/81)

Rule 221 Plans (Adopted 1/4/85)

Rule 301 Permit Fees (Adopted 5/11/01)
except (e)(7) and Table IV

Rule 304 Equipment, Materials, and
Ambient Air Analyses (Adopted 5/11/01)

Rule 304.1 Analyses Fees (Adopted 5/11/
01)

Rule 305 Fees for Acid Deposition
(Adopted 10/4/91)

Rule 306 Plan Fees (Adopted 5/11/01)

Rule 309 Fees for Regulation XVI Plans
(Adopted 5/11/01)

Rule 401 Visible Emissions (Adopted 11/9/
01)

Rule 403 Fugitive Dust (Adopted 12/11/98)

Rule 404 Particulate Matter—Concentration
(Adopted 2/7/86)

Rule 405 Solid Particulate Matter—Weight
(Adopted 2/7/86)

Rule 407 Liquid and Gaseous Air
Contaminants (Adopted 4/2/82)

Rule 408 Circumvention (Adopted 5/7/76)

Rule 409 Combustion Contaminants
(Adopted 8/7/81)

Rule 429 Start-Up and Shutdown
Provisions for Oxides of Nitrogen
(Adopted 12/21/90)

Rule 430 Breakdown Provisions, (a) and (e)
only (Adopted 7/12/96)

Rule 431.1 Sulfur Content of Gaseous Fuels
(Adopted 6/12/98)

Rule 431.2  Sulfur Content of Liquid Fuels
(Adopted 9/15/00)

Rule 431.3 Sulfur Content of Fossil Fuels
(Adopted 5/7/76)

Rule 441 Research Operations (Adopted 5/
7/76)

Rule 442 Usage of Solvents (Adopted 12/
15/00)

Rule 444 Open Burning (Adopted 12/21/01)

Rule 463 Organic Liquid Storage (Adopted
3/11/94)

Rule 465 Vacuum Producing Devices or
Systems (Adopted 8/13/99)

Rule 468 Sulfur Recovery Units (Adopted
10/8/76)

Rule 473 Disposal of Solid and Liquid
Wastes (Adopted 5/7/76)

Rule 474 Fuel Burning Equipment-Oxides
of Nitrogen (Adopted 12/4/81)

Rule 475 Electric Power Generating
Equipment (Adopted 8/7/78)

Rule 476 Steam Generating Equipment
(Adopted 10/8/76)

Rule 480 Natural Gas Fired Control Devices
(Adopted 10/7/77)

Addendum to Regulation IV (Effective 1977)

Rule 518 Variance Procedures for Title V
Facilities (Adopted 8/11/95)

Rule 518.1 Permit Appeal Procedures for
Title V Facilities (Adopted 8/11/95)

Rule 518.2 Federal Alternative Operating
Conditions (Adopted12/21/01)

Rule 701 Air Pollution Emergency
Contingency Actions (Adopted 6/13/97)

Rule 702 Definitions (Adopted 7/11/80)

Rule 708 Plans (Rescinded 9/8/95)

Regulation IX New Source Performance
Standards (Adopted 5/11/01)

Reg. X National Emission Standards for
Hazardious Air Pollutants (NESHAPS)
(Adopted 5/11/01)

Rule 1106 Marine Coatings Operations
(Adopted 1/13/95)

Rule 1107 Coating of Metal Parts and
Products (Adopted 11/9/01)

Rule 1109 Emissions of Oxides of Nitrogen
for Boilers and Process Heaters in
Petroleum Refineries (Adopted 8/5/88)

Rule 1110 Emissions from Stationary
Internal Combustion Engines
(Demonstration) (Adopted 11/14/97)

Rule 1110.1 Emissions from Stationary
Internal Combustion Engines (Adopted
10/4/85)

Rule 1110.2 Emissions from Gaseous- and
Liquid-Fueled Internal Combustion
Engines (Adopted 11/14/97)

Rule 1113 Architectural Coatings (Adopted
12/06/02)

Rule 1116.1 Lightering Vessel Operations-
Sulfur Content of Bunker Fuel (Adopted
10/20/78)

Rule 1121 Control of Nitrogen Oxides from
Residential-Type Natural Gas-Fired
Water Heaters (Adopted 12/10/99)

Rule 1122 Solvent Degreasers (Adopted 12/
06/02)

Rule 1123 Refinery Process Turnarounds
(Adopted 12/7/90)

Rule 1125 Metal Containers, Closure, and
Coil Coating Operations (adopted 1/13/
95)

Rule 1132 Further Control of VOC
Emissions from High-Emitting Spray
Booth Facilitites (Adopted 1/19/01)

Rule 1134 Emissions of Oxides of Nitrogen
from Stationary Gas Turbines (Adopted
8/8/97)

Rule 1136 Wood Products Goatings
(Adopted 6/14/96)

Rule 1137 PM10 Emission Reductions from
Woodworking Operations (Adopted 2/
01/02)

Rule 1140 Abrasive Blasting (Adopted 8/2/
85)

Rule 1142 Marine Tank Vessel Operations
(Adopted 7/19/91)

Rule 1146 Emissions of Oxides of Nitrogen
from Industrial, Institutional, and
Commercial Boilers, Steam Generators,
and Process Heaters (Adopted 11/17/00)

Rule 1146.1 Emission of Oxides of Nitrogen
from Small Industrial, Institutional, and
Commercial Boilers, Steam Generators,
and Process Heaters (Adopted 5/13/94)

Rule 1146.2 Emissions of Oxides of
Nitrogen from Large Water Heaters and
Small Boilers (Adopted 1/9/98)

Rule 1148 Thermally Enhanced Oil
Recovery Wells (Adopted 11/5/82)

Rule 1149 Storage Tank Degassing
(Adopted 7/14/95)

Rule 1168 Adhesive and Sealant
Applications (Adopted 6/07/02)

Rule 1171 Solvent Cleaning Operations
(Adopted 08/2/02)

Rule 1173 Fugitive Emissions of Volatile
Organic Compounds (Adopted 12/06/02)

Rule 1176 VOC Emissions from Wastewater
Systems (Adopted 9/13/96)

Rule 1178 Further Reductions of VOC
Emissions from Storage Tanks at
Petroleum Facilities (Adopted 12/21/01)

Rule 1301 General (Adopted 12/7/95)

Rule 1302 Definitions (Adopted 12/06/02)

Rule 1303 Requirements (Adopted 12/06/
02)

Rule 1304 Exemptions (Adopted 6/14/96)

Rule 1306 Emission Calculations (Adopted
12/06/02)

Rule 1313 Permits to Operate (Adopted 12/
7/95)

Rule 1403 Asbestos Emissions from
Demolition/Renovation Activities
(Adopted 4/8/94)

Rule 1605 Credits for the Voluntary Repair
of On-Road Vehicles Identified Through
Remote Sensing Devices (Adopted 10/
11/96)

Rule 1610 Old-Vehicle Scrapping (Adopted
2/12/99)

Rule 1612 Credits for Clean On-Road
Vehicles (Adopted 7/10/98)

Rule 1612.1 Mobile Source Credit
Generation Pilot Program (Adopted 3/16/
01)

Rule 1620 Credits for Clean Off-Road
Mobile Equipment (Adopted 7/10/98)

Rule 1701 General (Adopted 8/13/99)

Rule 1702 Definitions (Adopted 8/13/99)

Rule 1703 PSD Analysis (Adopted 10/7/88)

Rule 1704 Exemptions (Adopted 8/13/99)

Rule 1706 Emission Calculations (Adopted
8/13/99)

Rule 1713 Source Obligation (Adopted 10/
7/88)

Regulation XVII Appendix (effective 1977)

Rule 1901 General Conformity (Adopted 9/
9/94)

Rule 2000 General (Adopted 5/11/01)

Rule 2001 Applicability (Adopted 2/14/97)

Rule 2002 Allocations for Oxides of
Nitrogen (NOx) and Oxides of Sulfur
(SOx) Emissions (Adopted 5/11/01)

Rule 2004 Requirements (Adopted 5/11/01)
except (1)

Rule 2005 New Source Review for
RECLAIM (Adopted 4/20/01) except (i)

Rule 2006 Permits (Adopted 5/11/01)

Rule 2007 Trading Requirements (Adopted
5/11/01)
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Rule 2008 Mobile Source Credits (Adopted
10/15/93)

Rule 2010 Administrative Remedies and
Sanctions (Adopted 5/11/01)

Rule 2011 Requirements for Monitoring,
Reporting, and Recordkeeping for Oxides
of Sulfur (SOx) Emissions (Adopted 5/
11/01)

Appendix A Volume IV—(Protocol for
oxides of sulfur) (Adopted 3/10/95)

Rule 2012 Requirements for Monitoring,
Reporting, and Recordkeeping for Oxides
of Nitrogen (NOx) Emissions (Adopted 5/
11/01)

Appendix A Volume V—(Protocol for
oxides of nitrogen) (Adopted 3/10/95)

Rule 2015 Backstop Provisions (Adopted 5/
11/11) except (b)(1)(G) and (b)(3)(B)

Rule 2020 RECLAIM Reserve (Adopted 5/
11/01)

Rule 2100 Registration of Portable
Equipment (Adopted 7/11/97)

Rule 2506 Area Source Credits for NOx and
SOx (Adopted 12/10/99)

XXX Title V Permits

Rule 3000 General (Adopted 11/14/97)

Rule 3001 Applicability (Adopted 11/14/
97)

Rule 3002 Requirements (Adopted 11/14/
97)

Rule 3003 Applications (Adopted 3/16/01)

Rule 3004 Permit Types and Content
(Adopted 12/12/97)

Rule 3005 Permit Revisions (Adopted 3/16/
01)

Rule 3006 Public Participation (Adopted
11/14/97)

Rule 3007 Effect of Permit (Adopted 10/8/
93)

Rule 3008 Potential To Emit Limitations (3/

16/01)

XXXI Acid Rain Permit Program (Adopted
2/10/95)

* * * * *

[FR Doc. 03—19283 Filed 7—30-03; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[1.D. 072303A]

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public meeting.

SUMMARY: The New England Fishery
Management Council (Council) will
old a 2—day Council meeting on
August 13—14, 2003, to consider actions
affecting New England fisheries in the
exclusive economic zone (EEZ).
DATES: The meeting will be held on
Wednesday and Thursday, August 13
and 14, 2003. The meeting will begin at
9:00 a.m. on Wednesday and 8:30 a.m.
on Thursday.
ADDRESSES: The meeting will be held at
the Peabody Marriott Hotel, 8A
Centennial Drive, Peabody, MA 01960;
telephone (978) 977—0010. Requests for
special accommodations should be
addressed to the New England Fishery
Management Council, 50 Water Street,
Mill 2, Newburyport, MA 01950;
telephone (978) 465—0492.
FOR FURTHER INFORMATION CONTACT: Paul
]J. Howard, Executive Director, New
England Fishery Management Council,
(978) 465-0492.
SUPPLEMENTARY INFORMATION:

Wednesday and Thursday, August 13
and 14, 2003

Following introductions, the Council
will consider final approval of
management measures for inclusion in
Amendment 10 to the Atlantic Sea
Scallop Fishery Management Plan,
based on public comments on the

associated Draft Supplemental
Environmental Impact Statement. The
action may include alternatives to
improve scallop yield through area
rotation or other measures; to minimize
impacts on essential fish habitat and
bycatch; to revise the management and
permitting process for scallop fishing
with general category permits; to modify
or introduce new procedures to collect
fishery data; to conduct and fund
habitat research through set-asides; and
to make management changes through
the framework adjustment process. The
Council also will consider revising the
scallop overfishing definition to be
compatible with area rotation and long-
term closures, as well as changing the
fishing year. Any other outstanding
business will be addressed before
adjournment of the meeting.

Although other non-emergency issues
not contained in this agenda may come
before this Council for discussion, those
issues may not be the subjects of formal
action during this meeting. Council
action will be restricted to those issues
specifically listed in this notice and any
issues arising after publication of this
notice that require emergency action
under section 305(c) of the Magnuson-
Stevens Fishery Conservation and
Management Act, provided that the
public has been notified of the Council’s
intent to take final action to address the
emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard (see ADDRESSES) at least 5
days prior to the meeting date.

Dated: July 25, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03-19519 Filed 7-30-03; 8:45 am]
BILLING CODE 3510-22-S
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ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Notice of Meeting

AGENCY: Advisory Council on Historic
Preservation.
ACTION: Notice of meeting.

SUMMARY: Notice is hereby given that
the Advisory Council on Historic
Preservation (ACHP) will meet on
Friday, August 15, 2003. The meeting
will be held at the Regent Hotel, 55 Wall
Street, New York City, New York,
beginning at 9 a.m.

The ACHP was established by the
National Historic Preservation Act of
1966 (16 U.S.C. 470 et seq.) to advise the
President and the Congress on matters
relating to historic preservation and to
comment upon Federal, federally
assisted, and federally licensed
undertakings having an effect upon
properties listed in or eligible for
inclusion in the National Register of
Historic Places. The ACHP’s members
are the Architect of the Capitol; the
Secretaries of the Interior, Agriculture,
Defense, and Transportation; the
Administrators of the Environmental
Protection Agency and General Services
Administration; the Chairman of the
National Trust for Historic Preservation;
the President of the National Conference
of State Historic Preservation Officers; a
Governor; a Mayor; a Native Hawaiian;
and eight non-Federal members
appointed by the President.

The agenda for the meeting includes
the following:

I. Chairman’s Welcome

II. Swearing in of New Members

III. Presentation of Chairman’s Awards for
Federal Achievement in Historic
Preservation

IV. Signing of Interagency Partnership

V. Report of the Executive Committee

VL. Preserve America Program Development

VII. Preserve America Executive Order
Implementation

VIIL Revision of ACHP Strategic Plan

IX. Report of the Preservation Initiatives

Committee
X. Report of the Federal Agency Programs
Committee
XI. Report of the Communications,
Education, and Outreach Committee
XII. Chairman’s Report
XIII. Executive Director’s Report
XIV. New Business
XV. Adjourn
Note: The meetings of the ACHP are open
to the public. If you need special
accommodations due to a disability, please
contact the Advisory Council on Historic
Preservation, 1100 Pennsylvania Ave., NW.,
Room 809, Washington, DC, (202) 606—8503,
at least seven (7) days prior to the meeting.

FOR FURTHER INFORMATION CONTACT:

Additional information concerning the

meeting is available from the Executive

Director, Advisory Council on Historic

Preservation, 1100 Pennsylvania Ave.,

NW., #809, Washington, DC 20004.
Dated: July 25, 2003.

John M. Fowler,

Executive Director.

[FR Doc. 03—-19468 Filed 7-30-03; 8:45 am]

BILLING CODE 4310-10-M

DEPARTMENT OF AGRICULTURE
Forest Service

Lost River and Challis Ranger
Districts, Salmon-Challis National
Forest; ldaho; Lost River/Lemhi
Grazing Allotments Environmental
Impact Statement

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Lost River and Challis
Ranger Districts propose to update the
livestock grazing plans for twenty-one
grazing allotments. These include
fifteen Cattle and Horse grazing
allotments and five Sheep and Goat
grazing allotments on the Lost River
Ranger District and one Sheep and Goat
grazing allotment on the Challis Ranger
District. The allotments are located in
the Lost River and Lemhi Mountain
Ranges and are within a 35-mile radius
of Mackay, Idaho.

DATES: Comments concerning the scope
of the analysis must be received by
September 5, 2003. The draft
environmental impact statement is
expected January 2005 and the final
environmental impact statement is
expected May 2005.

ADDRESSES: Send written comments to
Tony Beke, Planning, Salmon-Challis
National Forest, 50 Hwy 93 South,
Salmon, Idaho 83467.

For further information, mail
correspondence to Tony Beke, Planning,
Salmon-Challis National Forest, 50 Hwy
93 South, Salmon, Idaho 83467, or e-
mail, theke@fs.fed.us.

A public meeting will be conducted at
the Arco-Butte Business Center, 159 N
Idaho, Arco, Idaho on August 19, 2003
starting at 6 p.m.

FOR FURTHER INFORMATION CONTACT:
Tony Beke, Civil Engineer, Salmon-
Challis National Forest, USDA Forest
Service (see address above).

SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

This proposal, in part, is to comply
with Public Law 104-19, Section 504(a):
establish and adhere to a schedule for
the completion of National
Environmental Policy Act (NEPA) of
1969 (42 U.S.C. 4321 et seq.) analysis
and decision on all grazing allotments
within the National Forest System unit
for which NEPA is needed (Pub. L. 104—
19, General Provision 1995). Upon
completion of the NEPA analysis and
decisions for the allotments, the terms
and conditions of existing grazing
permits will be modified, as necessary,
to conform to such NEPA analysis. In
addition, the purpose of the proposed
action is to improve range condition and
trend and achieve desired conditions
within the project area through livestock
grazing.

Proposed Action

The proposed action is to authorize
continued livestock grazing, provide
analysis and data to update allotment
management plans (AMPs), and allow
permitted livestock grazing that meets
or moves existing resource conditions
toward desired conditions on national
forest grazing allotments while
complying with applicable statutes.
Adaptive management, which allows
flexibility during the implementation of
the grazing strategy, would allow
managers to make adjustments and
corrections to management based on
monitoring. Three of the five Sheep and
Goat grazing allotments in the Lost
River Mountain Range are proposed to
be converted to Cattle and Horse grazing
allotments to resolve conflicts between
domestic and bighorn sheep, if this use
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is determined to be appropriate. Range
improvements may be necessary to
make this conversion. The conflict
between domestic and bighorn sheep is
a virus that can be transmitted from
domestic sheep if they come in contact
with bighorn sheep. A forest plan
amendment will be necessary to modify
management direction for range
management within Management Area
16, Borah Peak.

Possible Alternatives

No Grazing and No Action
alternatives will be analyzed to the
proposed action during the NEPA
process. The No Grazing alternative
would eliminate domestic livestock
grazing on allotments. The No Action
alternative would allow continued
livestock grazing as it is currently being
managed. Other alternatives, arising
from issues identified through scoping,
could be analyzed as well.

Responsible Official

George Matejko, Forest Supervisor, 50
Hwy 93 South, Salmon, ID 83467.

Nature of Decision To Be Made

The Forest Supervisor will decide
whether to authorize continued
livestock grazing on the allotments’
suitable rangelands in accordance with
the standards in the proposed action or
as modified by additional mitigation
measures and monitoring requirements.
The proposed action, or as modified by
this analysis, will require a Forest Land
and Resource Management Plan
Amendment.

Scoping Process

This analysis is for twenty-one
grazing allotments. The decision will
have limited environmental effects
outside the allotment boundaries, and
the economic impacts are localized.
Scoping will include:

* Review scoping comments from
previous efforts

» Publish notice in the Challis
Messenger and Salmon Recorder Herald,
the newspapers of record, and the Arco
Adpvertiser, another local newspaper,
announcing the public meeting and
requesting comments

* Mail scoping letters to interested
public and grazing permittees
describing the proposed action and
preliminary issues

» Conduct public meeting in Arco,
Idaho on August 19, 2003

* Notify consulting agencies and
request comments

* Publish in the Quarterly Schedule
of Proposed Actions (SOPA) notice and
mail to interested individuals and

groups, and put on the Forest’s internet
site

 Contact and consult with the
Shoshone-Bannock Tribes

A public meeting is scheduled for
August 19, 2003 at 6 p.m. at the Arco-
Butte Business Center, 159 N Idaho,
Arco, Idaho.

Preliminary Issues

Concerns identified internally and
from previous scoping include:

* Riparian and aquatic habitat

* Terrestrial wildlife

+ Effects to other Forest users

+ Effects on vegetation structure and
composition

 Tribal Treaty Rights

Comment Requested

This notice of intent initiates the
scoping process which guides the
development of the environmental
impact statement. Substantive
comments and objections to the
proposed action will be considered
during this analysis.

Early Notice of Importance of Public
Participation in Subsequent
Environmental Review: A draft
environmental impact statement will be
prepared for comment. The comment
period on the draft environmental
impact statement will be 45 days from
the date the Environmental Protection
Agency publishes the notice of
availability in the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
statement stage but that are not raised
until after completion of the final
environmental impact statement may be
waived or dismissed by the courts. City
of Angoon v. Hodel, 803 F.2d 10186,
1022 (9th Cir. 1986) and Wisconsin
Heritages, Inc. v. Harris, 490 F. Supp.
1334, 1338 (E.D. Wis. 1980). Because of
these court rulings, it is very important
that those interested in this proposed
action participate by the close of the 45
day comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft environmental
impact statement should be as specific
as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated and discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3 in addressing these points.

Comments received, including the
names and addresses of those who
comment, will be considered part of the
public record on this proposal and will
be available for public inspection.
(Authority: 40 CFR 1501.7 and 1508.22;
Forest Service Handbook 1909.15, Section
21)

Dated: July 24, 2003.

Lyle E. Powers,

Acting Forest Supervisor.

[FR Doc. 03—19481 Filed 7—30-03; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Klamath Provincial Advisory
Committee (PAC)

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Klamath Provincial
Advisory Committee will meet on
August 13—14, 2003, at Shasta College,
11555 Old Oregon Trail, Redding,
California. The meeting will start at 1
p-m. and adjourn at 5 p.m. on August
13, and start at 8 a.m. and adjourn at 12
noon on August 14. Agenda items for
the meeting include: (1) Discussion on
topics of general interest to the PAC
(Implementation Monitoring Field
Trips); (2) Stewardship Contracting; (3)
Vegetative Treatments in Late
Successional Reserves; (4) Burning for
Cultural Benefits; and (5) Public
Comment Periods. All Provincial
Advisory Committee meetings are open
to the public. Interested citizens are
encouraged to attend.

FOR FURTHER INFORMATION CONTACT: ]an
Ford, USDA, Klamath National Forest,
1312 Fairlane Road, Yreka, California
96097; telephone 530-841-4483 (voice),
TDD 530-841-4573.
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Dated: July 24, 2003.
Margaret J. Boland,
Designated Federal Official, Klamath PAC.
[FR Doc. 03—19476 Filed 7—30-03; 8:45 am)]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-847]

Persulfates From the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
SUMMARY: The Department of Commerce
is conducting an administrative review
of the antidumping duty order on
persulfates from the People’s Republic
of China in response to a request by the
petitioner, FMC Corporation, and one
exporter of subject merchandise,
Shanghai Ai Jian Import and Export
Corporation. The period of review is
July 1, 2001, through June 30, 2002.
We have preliminarily determined
that U.S. sales have been made at not
less than normal value. If these
preliminary results are adopted in our
final results, we will instruct the U.S.
Customs Service to assess no
antidumping duties on the exports
subject to this review.
EFFECTIVE DATE: July 31, 2003.
FOR FURTHER INFORMATION CONTACT.:
Mike Strollo or Gregory E. Kalbaugh,
AD/CVD Enforcement, Group I, Office 2,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230; telephone: (202) 482—0629
and (202) 482—3693, respectively.
SUPPLEMENTARY INFORMATION:

Background

On July 2, 2002, the Department
published in the Federal Register a
notice of “Opportunity to Request an
Administrative Review” of the
antidumping duty order on persulfates
from the People’s Republic of China
(PRC) covering the period July 1, 2001,
through June 30, 2002. See
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review, 67 FR 44172
(July 1, 2002).

On July 31, 2002, in accordance with
19 CFR 351.213(b), the petitioner, FMC
Corporation, requested an
administrative review of Shanghai Ai

Jian Import & Export Corporation. In
addition, on July 31, 2002, in
accordance with 19 CFR 351.222(b),
Shanghai Ai Jian Import and Export
Corporation and Shanghai Ai Jian
Reagent Works (collectively, Ai Jian)
requested an administrative review. In
its request for an administrative review,
Ai Jian also requested that the
Department partially revoke the
antidumping duty order on persulfates
with respect to Ai Jian’s sales of subject
merchandise. We published a notice of
initiation of this review on August 27,
2002. See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Requests for Revocation in
Part, 67 FR 55000 (August 27, 2002)
(Persulfates Initiation).

On August 1, 2002, we issued an
antidumping questionnaire to Ai Jian.
We received Ai Jian’s timely responses
to sections A, C and D of the
questionnaire on October 15, 2002.

We issued a supplemental
questionnaire to Ai Jian on December
10, 2002. We received Ai Jian’s response
to this supplemental questionnaire on
January 6, 2003.

On January 10, 2003, the petitioner
submitted publicly available
information for consideration in valuing
the factors of production. On January
17, 2003, Ai Jian provided rebuttal
comments regarding the surrogate
values submitted by the petitioner.

On February 12, 2003, we issued a
second supplemental questionnaire to
Al Jian.

On February 19, 2003, the petitioners
submitted information regarding the
purported impact revocation of the
antidumping duty order on Ai Jian
would have upon the domestic industry.

On February 27, 2003, Ai Jian
submitted a response to the second
supplemental questionnaire.

On March 11, 2003, we issued a third
supplemental questionnaire to Ai Jian.
Ai Jian submitted its response on March
19, 2003.

Also, on March 19, 2003, Ai Jian
withdrew its request for revocation.
Accordingly, we have not considered
this request further in this segment of
the proceeding.

Scope of Review

The products covered by this review
are persulfates, including ammonium,
potassium, and sodium persulfates. The
chemical formula for these persulfates
are, respectively, (NH4)2S20s, K5S20s,
and Na»S,0s. Potassium persulfates are
currently classifiable under subheading
2833.40.10 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Sodium persulfates are classifiable
under HTSUS subheading 2833.40.20.

Ammonium and other persulfates are
classifiable under HTSUS subheadings
2833.40.50 and 2833.40.60. Although
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description of the scope of
this review is dispositive.

Separate Rates

It is the Department’s policy to assign
all exporters of the merchandise subject
to review in non-market-economy
(NME) countries a single rate, unless an
exporter can demonstrate an absence of
government control, both in law and in
fact, with respect to exports. To
establish whether an exporter is
sufficiently independent of government
control to be entitled to a separate rate,
the Department analyzes the exporter in
light of the criteria established in the
Final Determination of Sales at Less
Than Fair Value: Sparklers From the
People’s Republic of China, 56 FR 20588
(May 6, 1991) (Sparklers), as amplified
in the Final Determination of Sales at
Less Than Fair Value: Silicon Carbide
From the People’s Republic of China, 59
FR 22585 (May 2, 1994) (Silicon
Carbide). Evidence supporting, though
not requiring, a finding of de jure
absence of government control over
export activities includes: (1) An
absence of restrictive stipulations
associated with an individual exporter’s
business and export licenses; (2) any
legislative enactments decentralizing
control of companies; and (3) any other
formal measures by the government
decentralizing control of companies.
With respect to evidence of a de facto
absence of government control, the
Department considers the following four
factors: (1) Whether the respondent sets
its own export prices independently
from the government and other
exporters; (2) whether the respondent
can retain the proceeds from its export
sales; (3) whether the respondent has
the authority to negotiate and sign
contracts; and (4) whether the
respondent has autonomy from the
government regarding the selection of
management. See Silicon Carbide, 59 FR
at 22587; see also Sparklers, 56 FR at
20589.

With respect to Ai Jian, for purposes
of our final results covering the period
of review (POR) July 1, 2000, through
June 30, 2001, the Department
determined that there was an absence of
de jure and de facto government control
of its export activities and determined
that it warranted a company-specific
dumping margin. See Persulfates From
the People’s Republic of China: Final
Results of Antidumping Duty
Administrative Review, 68 FR 6712,
(February 10, 2003) (Persulfates Fourth
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Review Final). For purposes of this POR,
Ai Jian has responded to the
Department’s request for information
regarding separate rates. We have found
that the evidence on the record is
consistent with the final results in
Persulfates Fourth Review Final and
continues to demonstrate an absence of
government control, both in law and in
fact, with respect to Ai Jian’s exports, in
accordance with the criteria identified
in Sparklers and Silicon Carbide.
Therefore, we have granted Ai Jian a
separate rate for purposes of this
administrative review.

Export Price

For Ai Jian, we calculated export
price (EP) in accordance with section
772(a) of the Tariff Act of 1930, as
amended (the Act), because the subject
merchandise was sold directly to the
first unaffiliated purchaser in the United
States prior to importation and
constructed export price methodology
was not otherwise warranted based on
the facts of record. We calculated EP
based on packed, cost-insurance-freight
(CIF) U.S.-port, or free-on-board, PRC-
port prices to unaffiliated purchasers in
the United States, as appropriate. We
made deductions from the starting price,
where appropriate, for ocean freight
services which were provided by market
economy suppliers. We also deducted
from the starting price, where
appropriate, an amount for foreign
inland freight, foreign brokerage and
handling, and marine insurance
expenses. As these movement services
were provided by NME suppliers, we
valued them using Indian rates. For
further discussion of our use of
surrogate data in an NME proceeding, as
well as selection of India as the
appropriate surrogate country, see the
“Normal Value” section of this notice,
below.

For foreign inland freight, we
obtained publicly-available information
which was published in the February
through June 2002 editions of Chemical
Weekly. For foreign brokerage and
handling expenses, we used price
quotes obtained by the Department in
the 1998-1999 antidumping duty
investigation and recently used in the
2001-2002 antidumping duty
administrative review of synthetic
indigo from the People’s Republic of
China. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value and Postponement of Final
Determination: Synthetic Indigo From
the People’s Republic of China, 64 FR
69723 (December 14, 1999)! and

1This was unchanged in the final determination.
See Synthetic Indigo From the People’s Republic of

Synthetic Indigo From the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review, 68 FR 11371, 11372 (March 10,
2003). We inflated the per kilogram
price quote (in rupees) to the POR using
WPI data. For marine insurance, we
valued marine insurance using price
quotes obtained from Roanoke Trade
Services, Inc., a provider of marine
insurance. See the memorandum to the
File from Gregory Kalbaugh entitled
“Marine Insurance Rates,” in the
administrative review of sebacic acid
from the PRC, dated July 9, 2002, and
the memorandum to the File from
Michael Strollo entitled “Preliminary
Valuation of Factors of Production for
the Preliminary Results of the 2000-
2001 Administrative Review of
Persulfates from the People’s Republic
of China,” dated July 31, 2002 (FOP
Memo), which are on file in the Central
Records Unit (CRU), Room B-099 of the
main Commerce building.

Normal Value

Section 773(c)(1) of the Act provides
that the Department shall determine the
normal value (NV) using a factors-of-
production methodology if: (1) The
merchandise is exported from an NME
country; and (2) the information does
not permit the calculation of NV using
home-market prices, third-country
prices, or constructed value (CV) under
section 773(a) of the Act.

The Department has treated the PRC
as an NME country in all previous
antidumping cases. Furthermore,
available information does not permit
the calculation of NV using home
market prices, third country prices, or
CV under section 773(a) of the Act. In
accordance with section 771(18)(C)(i) of
the Act, any determination that a foreign
country is an NME country shall remain
in effect until revoked by the
administering authority. None of the
parties to this proceeding has contested
such treatment in this review.
Therefore, we treated the PRC as an
NME country for purposes of this
review and calculated NV by valuing
the factors of production in a surrogate
country.

Section 773(c)(4) of the Act and 19
CFR 351.408 direct us to select a
surrogate country that is at a level of
economic development comparable to
that of the PRC. On the basis of per
capita gross domestic product (GDP),
the growth rate in per capita GDP, and
the national distribution of labor, we
find that India is at a level of economic
development comparable to that of the

China: Notice of Final Determination of Sales at
Less Than Fair Value, 65 FR 25706 (May 3, 2000).

PRC. See the November 20, 2002,
memorandum from Jeffrey May to Louis
Apple entitled “Surrogate Country
Selection,” which is on file in the CRU.

Section 773(c)(4) of the Act also
requires that, to the extent possible, the
Department use a surrogate country that
is a significant producer of merchandise
comparable to persulfates. For purposes
of the most recent segment of this
proceeding, we found that India was a
producer of persulfates based on
information submitted by the
respondent. See Persulfates From the
People’s Republic of China: Preliminary
Results of Antidumping Duty
Administrative Review and Notice of
Partial Rescission, 67 FR 50866, 50868
(August 6, 2002).2 For purposes of this
administrative review, we continue to
find that India is a significant producer
of persulfates based on information
submitted by both the respondent and
the petitioner. We find that India fulfills
both statutory requirements for use as
the surrogate country and continue to
use India as the surrogate country in
this administrative review. We have
used publicly available information
relating to India to value the various
factors of production.

For purposes of calculating NV, we
valued PRC factors of production in
accordance with section 773(c)(1) of the
Act. Factors of production include, but
are not limited to: (1) Hours of labor
required; (2) quantities of raw materials
employed; (3) amounts of energy and
other utilities consumed; and (4)
representative capital cost, including
depreciation. In examining surrogate
values, we selected, where possible, the
publicly available value which was: (1)
An average non-export value; (2)
representative of a range of prices
within the POR or most
contemporaneous with the POR; (3)
product-specific; and (4) tax-exclusive.
For a more detailed explanation of the
methodology used in calculating various
surrogate values, see the FOP Memo. In
accordance with this methodology, we
valued the factors of production as
follows:

To value ammonium sulfate, caustic
soda, and sulfuric acid, we used public
information from the Indian publication
Chemical Weekly, as provided by the
petitioner in its January 10, 2003,
submission. For caustic soda and
sulfuric acid, because price quotes
reported in Chemical Weekly are for
chemicals with a 100 percent
concentration level, we made chemical
purity adjustments according to the
particular concentration levels of

2This finding was unchanged in the final results.
See Persulfates Fourth Review Final.
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caustic soda and sulfuric acid used by
Shanghai Ai Jian Reagent Works (A]
works), Ai Jian’s PRC supplier. Where
necessary, we adjusted the values
reported in Chemical Weekly to exclude
sales and excise taxes. For potassium
sulfate and anhydrous ammonia, we
relied on import prices contained in the
Monthly Statistics of the Foreign Trade
of India (Monthly Statistics). All values
were contemporaneous with the POR;
therefore, it was not necessary to adjust
for inflation.

During the POR, AJ Works self-
produced ammonium persulfates, which
is a material input in the production of
potassium persulfates and sodium
persulfates. In order to value
ammonium persulfates, we calculated
the sum of the materials, labor, and
energy costs based on the usage factors
submitted by AJ] Works in its
questionnaire responses. Consistent
with our methodology used in
Persulfates Fourth Review Final, we
then applied this value to the reported
consumption amounts of ammonium
persulfates used in the production of
potassium and sodium persulfates.

We valued labor based on a
regression-based wage rate, in
accordance with 19 CFR 351.408(c)(3).

To value electricity, we used the
2000-2001 average rate for industrial
consumption as published in the
Government of India’s Planning
Commission report, The Working of
State Electricity Boards & Electricity
Departments Annual Report (2001-02).
For further discussion, see the FOP
Memo.

To value water, we relied on public
information reported in the October
1997 publication of Second Water
Utilities Data Book: Asian and Pacific
Region. To value coal, we relied on
import prices contained in the March
2001 annual volume of Monthly
Statistics. We adjusted the values to
reflect inflation up to the POR using the
WPI published by the IMF.

For the reported packing materials—
polyethylene bags, woven bags,
polyethylene sheet/film and liner,
fiberboard, paper bags, and wood
pallets—we relied upon Indian import
data from the Monthly Statistics.

We made adjustments to account for
freight costs between the suppliers and
AJ Works’ manufacturing facilities for
each of the factors of production
identified above. In accordance with our
practice, for inputs for which we used
CIF import values from India, we
calculated a surrogate freight cost using
the shorter of the reported distances
either from the closest PRC ocean port
to the factory or from the domestic
supplier to the factory. See Final

Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate From the People’s
Republic of China, 62 FR 61964, 61977
(November 20, 1997) and the Court of
Appeals for the Federal Circuit’s
decision in Sigma Corp. v. United
States, 117 F.3d 1401 (Fed. Cir. 1997).
For factory overhead, selling, general,
and administrative expenses (SG&A),
and profit, we relied on the experience
of a producer of identical merchandise,
Gujarat Persalts (P) Ltd. (Gujarat), as
reflected in its 2000-2001 financial
statements.3 See the FOP
Memo. Consistent with our practice, we
did not rely on the 2001-2002 financial
statements of a producer of comparable
merchandise (i.e., National Peroxide
Ltd.), as requested by the petitioner,
because this producer did not produce
persulfates during its fiscal year.# See
Persulfates Fourth Review Final and
accompanying decisionmemorandum at
Comments 8, 9, and 10. Because the
petitioner has provided no new
information which would cause us to
reconsider our decision on this issue,
we do not find any reason to alter our
decision in the instant review.

Preliminary Results of Review

We preliminarily determine that the
following margins exist for the period
July 1, 2001, through June 30, 2002:

Margin
Manufacturer/exporter (percent)
Shanghai Ai Jian Import & Export
Corporation .........ccoceeieeninieninnn 0.00

The Department will disclose to
parties the calculations performed in
connection with these preliminary
results within five days of the date of
publication of this notice. Interested
parties may request a hearing within 30
days of the publication. Any hearing, if
requested, will be held 44 days after the
publication of this notice, or the first
workday thereafter. Interested parties
may submit case briefs not later than 30
days after the date of publication of this
notice. Rebuttal briefs, limited to issues

3Because we believe that SG&A labor is not
classified as part of the SG&A costs reflected on
Gujarat’s financial statements, we have accounted
for SG&A labor hours by calculating a dollar-per-
MT labor hours amount and adding this amount to
SG&A. For further discussion, see the July 31, 2003,
memorandum from the Team, entitled “U.S. Price
and Factors of Production Adjustments for the
Preliminary Determination.”

4 As explained in Persulfates Fourth Review
Final, although the Department generally prefers
data which is more contemporaneous with the POR,
contemporaneity is not the only criterion taken into
consideration. The Department’s NME practice
establishes a preference for selecting surrogate
value sources that are producers of identical
merchandise. See id.

raised in the case briefs, may be filed
not later than 35 days after the date of
publication of this notice. The
Department will publish a notice of the
final results of this administrative
review, which will include the results of
its analysis of issues raised in any such
written briefs, within 120 days of the
publication of these preliminary results.

The Department will determine and
the U.S. Bureau of Customs and Border
Protection (BCBP) shall assess
antidumping duties on all appropriate
entries. The Department will issue
appropriate appraisement instructions
directly to the BCBP upon completion of
this review. The final results of this
review will be the basis for the
assessment of antidumping duties on
entries of merchandise covered by this
review and for future deposits of
estimated duties.

For assessment purposes in this case,
we do not have the information to
calculate entered value. Therefore, we
have calculated importer-specific duty
assessment rates for the merchandise by
aggregating the dumping margins
calculated for all U.S. sales and dividing
this amount by the total quantity of
those sales. To determine whether the
duty assessment rates were de minimis
(i.e., less than 0.50 percent), in
accordance with the requirement set
forth in 19 CFR 351.106(c)(2), we
calculated importer-specific ad valorem
ratios based on the EPs.

Furthermore, the following deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided by section 751(a)(1) of
the Act: (1) The cash deposit rate for Ai
Jian will be that established in the final
results of this administrative review; (2)
for any company previously found to be
entitled to a separate rate and for which
no review was requested, the cash
deposit rate will be the rate established
in the most recent review of that
company; (3) the cash deposit rate for
all other PRC exporters will be 119.02
percent, the PRC-wide rate established
in the less than fair value investigation;
and (4) for all other non-PRC exporters
of subject merchandise from the PRC to
the United States, the cash deposit rate
will be the rate applicable to the PRC
exporter that supplied that non-PRC
exporter. These requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.
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Notification of Interested Parties

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Department’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This administrative review is issued
and published in accordance with
sections 751(a)(1) and 777(i)(1) of the
Act.

Dated: July 25, 2003.
Joseph A. Spetrini,

Acting Assistant Secretary for Grant Aldonas,
Under Secretary.

[FR Doc. 03—19516 Filed 7—30-03; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-588-046]

Notice of Initiation of Antidumping
Duty Changed Circumstances Review:
Polychloroprene Rubber from Japan

AGENCY: Import Administration,
International Trade Administration,

Department of Commerce.

SUMMARY: In accordance with section
751(b) of the Tariff Act of 1930, as
amended, (the Act) and 19 CFR 351.216
(2003), Showa Denko Elastomers K.K.
(SDEL) and Showa Denko K.K. (SDK)
requested that the Department of
Commerce (the Department) conduct an
expedited changed circumstances
review of the antidumping duty finding
on polychloroprene rubber (PR) from
Japan. In response to this request, the
Department is initiating a changed
circumstances review of the above-
referenced finding.

EFFECTIVE DATE: July 31, 2003.

FOR FURTHER INFORMATION CONTACT: Zev
Primor or Ronald Trentham, AD/CVD
Enforcement, Group II, Office 4, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone (202) 482—4114 or (202) 482—
6320, respectively.

SUPPLEMENTARY INFORMATION:

Background

On December 6, 1973, the Department
of Treasury published in the Federal
Register (38 FR 33593) the antidumping

finding on PR from Japan. On June 17,
2003, SDEL and SDK submitted a letter
stating that they are the successor-in-
interest to Showa DDE Manufacturing
KK (SDEM) and DDE Japan Kabushiki
Kaisha (DDE Japan) and, as such,
entitled to receive the same
antidumping treatment as these
companies have been accorded.
Accordingly, SDEL/SDK requested that
the Department conduct an expedited
changed circumstances review of the
antidumping duty finding on PR from
Japan pursuant to section 751(b)(1) of
the Act and 19 CFR 351.221(c)(3)(ii) of
the Department’s regulations.

Scope of Review

Imports covered by this review are
shipments of PR, an oil resistant
synthetic rubber also known as
polymerized chlorobutadiene or
neoprene, currently classifiable under
items 4002.42.00, 4002.49.00,
4003.00.00, 4462.15.21 and 4462.00.00
of the Harmonized Tariff Schedule of
the United States (HTSUS). HTSUS item
numbers are provided for convenience
and for U.S. Burea of Customs and
Border Protection (BCBP). The
Department’s written descriptions of the
scope remain dispositive.

Initiation of Antidumping Duty
Changed Circumstances Review

Pursuant to section 751(b)(1) of the
Act, the Department will conduct a
changed circumstances review upon
receipt of information concerning, or a
request from an interested party for a
review of, an antidumping duty finding
which shows changed circumstances
sufficient to warrant a review of the
order. Information submitted by SDEL/
SDK regarding a change in ownership of
the prior SDEM/DDE Japan joint venture
shows changed circumstances sufficient
to warrant a review. See 19 CFR
351.216(c) (2003).

In antidumping duty changed
circumstances reviews involving a
successor-in-interest determination, the
Department typically examines several
factors including, but not limited to,
changes in: (1) management; (2)
production facilities; (3) supplier
relationships; and (4) customer base.
See Brass Sheet and Strip from Canada:
Notice of Final Results of Antidumping
Administrative Review, 57 FR 20460,
20462 (May 13, 1992) (Canadian Brass).
While no single factor or combination of
factors will necessarily be dispositive,
the Department generally will consider
the new company to be the successor to
the predecessor company if the resulting
operations are essentially the same as
those of the predecessor company. See,
e.g., Industrial Phosphoric Acid from

Israel: Final Results of Changed
Circumstances Review, 59 FR 6944,
6945 (February 14, 1994), and Canadian
Brass, 57 FR 20460. Thus, if the record
evidence demonstrates that, with
respect to the production and sale of the
subject merchandise, the new company
operates as the same business entity as
the predecessor company, the
Department may assign the new
company the cash deposit rate of its
predecessor. See, e.g., Fresh and Chilled
Atlantic Salmon from Norway: Final
Results of Changes Circumstances
Antidumping Duty Administrative
Review, 64 FR 9979, 9980 (March 1,
1999). Although SDEL/SDK submitted
information indicating, allegedly, that
with respect to subject merchandise, it
operates in the same manner as its
predecessor, SDEM/DDE Japan, that
information is lacking any supporting
documents. See Memoranda from Zev
Primor to The File ‘“Polychloroprene
Rubber from Japan: Request for
Additional Information for Changed
Circumstances Review”” dated June 30
and July 15, 2003.

Concerning SDEL/SDK’s request that
the Department conduct an expedited
antidumping duty changed
circumstances review, the Department
has determined that it would be
inappropriate to expedite this action by
combining the preliminary results of
review with this notice of initiation, as
permitted under 19 CFR
351.221(c)(3)(ii). Because of the absence
of evidence to support SDEL/SDK’s
claims, the Department finds that an
expedited proceeding is impracticable.
Therefore, the Department is not issuing
the preliminary results of its
antidumping duty changed
circumstances review at this time.

The Department will publish in the
Federal Register a notice of preliminary
results of antidumpi