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Presidential Documents

Title 3—

The President

Executive Order 13313 of July 31, 2003

Delegation of Certain Congressional Reporting Functions

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3,
United States Code, it is hereby ordered as follows:

Section 1. The functions of the President of submitting certain recurring
reports to the Congress are assigned as follows:

(a) The Secretary of State shall submit the following reports:

1. Report on Kosovo Peacekeeping, consistent with section 1213 of Public
Law 106-398;

2. Report on Bosnia and U.S. Forces in NATO-Led Stabilization Force
(SFOR), consistent with section 7(b) of Public Law 105-174 and section
1203(a) of Public Law 105-261;

3. Report on Partnership for Peace Developments, consistent with section
514 of Public Law 103-236 (22 U.S.C. 1928 note);

4. Report on U.S. Military Personnel and U.S. Civilian Contractors in
Colombia, consistent with section 3204(f) of Public Law 106-246;

5. Report on Nuclear Nonproliferation, consistent with section 601(a) of
Public Law 95-242, as amended by Public Law 103-236 (22 U.S.C. 3281(a));

6. Report on Resolution of the Cyprus Dispute, consistent with section
620C(c) of Public Law 87-195, as amended by Public Law 95-384 (22
U.S.C. 2373(c));

7. Report on Peacekeeping, consistent with section 4 of Public Law 79—
264, as amended (22 U.S.C. 287b);

8. Report on Proposed Refugee Admissions, consistent with section
207(d)(1) of Public Law 96-212 (8 U.S.C. 1157(d)(1));

9. Report on Continued Compliance With the Provisions of the Jackson-
Vanik Amendment, consistent with sections 402(b) and 409(b) of Public
Law 93-618, as amended (19 U.S.C. 2432(b), 2439(b));

10. Report Regarding Conditions in Burma and U.S. Policy Toward Burma,
consistent with section 570(d) of Public Law 104—208;

11. Report on Tibet Negotiations, consistent with section 613(b) of Public
Law 107-228 (22 U.S.C. 6901 note);

12. Report on Strategy for Meeting Security Needs of Afghanistan, con-
sistent with section 206(c)(2) of Public Law 107-327 (22 U.S.C. 7536(c)(2));

13. Report on Proliferation of Missiles and Essential Components of Nu-
clear, Biological, Chemical, and Radiological Weapons, consistent with sec-
tion 1308(a) of Public Law 107-228 (50 U.S.C. 2368(a));

14. Report on the National Emergency With Respect to Proliferation of
Weapons of Mass Destruction, Executive Order 12938, consistent with section
204(c) of the International Emergency Economic Powers Act, 50 U.S.C.
1703(c), and section 401(c) of the National Emergencies Act, 50 U.S.C.
1641(c);

15. Report on Adherence to and Compliance With Arms Control Agree-
ments and Nonproliferation Agreements and Commitments, consistent with
section 403 of Public Law 87—-297, as amended (22 U.S.C. 2593a);
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16. Report on Chemical Weapons Convention Inspections, consistent with
section 309 of the Chemical Weapons Convention Implementation Act of
1998 (22 U.S.C. 6728);

17. Report on U.S. Participation in the United Nations, consistent with
section 4 of Public Law 79-264, as amended (22 U.S.C. 287b); and

18. Report on Russian Proliferation to Iran and Other Countries of Prolifera-
tion Concern, consistent with section 1206 of Public Law 107-314 (22 U.S.C.
5952 note).

(b) The Secretary of the Treasury shall submit the following reports:

1. Report on the National Emergency With Respect to Libya, Executive
Order 12543, consistent with section 401(c) of the National Emergencies
Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emergency
Economic Powers Act, 50 U.S.C. 1703(c);

2. Report on the National Emergency With Respect to the Western Balkans,
Executive Order 13219, consistent with section 401(c) of the National Emer-
gencies Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emer-
gency Economic Powers Act, 50 U.S.C. 1703(c);

3. Report on the National Emergency With Respect to the Risk of Nuclear
Proliferation Relating to the Disposition of Highly Enriched Uranium Ex-
tracted from Nuclear Weapons of the Government of the Russian Federation,
Executive Order 13159, consistent with section 401(c) of the National Emer-
gencies Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emer-
gency Economic Powers Act, 50 U.S.C. 1703(c);

4. Report on the National Emergency With Respect to Burma, Executive
Order 13047, consistent with section 401(c) of the National Emergencies
Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emergency
Economic Powers Act, 50 U.S.C. 1703(c);

5. Report on the National Emergency With Respect to Middle East Ter-
rorism, Executive Order 12947, consistent with section 401(c) of the National
Emergencies Act, 50 U.S.C. 1641(c), and section 204(c) of the International
Emergency Economic Powers Act, 50 U.S.C. 1703(c);

6. Report on the National Emergency With Respect to the 1979 Iranian
Emergency and Assets Blocking, Executive Order 12170, consistent with
section 401(c) of the National Emergencies Act, 50 U.S.C. 1641(c), and
section 204(c) of the International Emergency Economic Powers Act, 50
U.S.C. 1703(c);

7. Report on the National Emergency With Respect to Iranian Petroleum
Resources, Executive Order 12957, consistent with section 401(c) of the
National Emergencies Act, 50 U.S.C. 1641(c), and section 204(c) of the
International Emergency Economic Powers Act, 50 U.S.C. 1703(c);

8. Report on the National Emergency With Respect to Significant Narcotics
Traffickers Centered in Colombia, Executive Order 12978, consistent with
section 401(c) of the National Emergencies Act, 50 U.S.C. 1641(c), and
section 204(c) of the International Emergency Economic Powers Act, 50
U.S.C. 1703(c);

9. Report on the National Emergency With Respect to Persons Who Commit,
Threaten to Commit, or Support Terrorism, Executive Order 13224, consistent
with section 401(c) of the National Emergencies Act, 50 U.S.C. 1641(c),
and section 204(c) of the International Emergency Economic Powers Act,
50 U.S.C. 1703(c);

10. Report on the National Emergency With Respect to Sierra Leone and
Liberia, Executive Order 13194, consistent with section 401(c) of the National
Emergencies Act, 50 U.S.C. 1641(c), and section 204(c) of the International
Emergency Economic Powers Act, 50 U.S.C. 1703(c);

11. Report on the National Emergency With Respect to Sudan, Executive
Order 13067, consistent with section 401(c) of the National Emergencies
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Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emergency
Economic Powers Act, 50 U.S.C. 1703(c);

12. Report on the National Emergency With Respect to Iraq, Executive
Order 12722, consistent with section 401(c) of the National Emergencies
Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emergency
Economic Powers Act, 50 U.S.C. 1703(c);

13. Report on the National Emergency With Respect to the Development
Fund for Iraq, Executive Order 13303, consistent with section 401(c) of
the National Emergencies Act, 50 U.S.C. 1641(c), and section 204(c) of
the International Emergency Economic Powers Act, 50 U.S.C. 1703(c);

14. Classified Report on the Status of Sanctions Imposed on Significant
Foreign Narcotics Traffickers, consistent with section 804(d) of Public Law
106-120 (21 U.S.C. 1903(d));

15. Report on Telecommunications Payments Made to Cuba Pursuant to
Department of the Treasury Specific Licenses, consistent with section
1705(e)(6) of Public Law 102-484, as amended by Public Law 104-114
(22 U.S.C. 6004(e)(6));

16. Report on the National Emergency With Respect to Persons Under-
mining Democratic Processes or Institutions in Zimbabwe, Executive Order
13288, consistent with section 401(c) of the National Emergencies Act, 50
U.S.C. 1641(c), and section 204(c) of the International Emergency Economic
Powers Act, 50 U.S.C. 1703(c); and

17. Report on International Debt Relief, consistent with section 1000(a)(5)
of Public Law 106-113.

(c) The Secretary of Defense shall submit the following reports:

1. Report on Kosovo Benchmarks, consistent with section 1212(c) of Public
Law 106-398; and

2. Report on the National Emergency With Respect to Terrorist Attacks
on the United States, Proclamation 7463 of September 14, 2001, consistent
with section 401(c) of the National Emergencies Act, 50 U.S.C. 1641(c),
and section 204(c) of the International Emergency Economic Powers Act,
50 U.S.C. 1703(c).

(d) The Secretary of Commerce shall submit the Report on the National
Emergency Caused by the Lapse of the Export Administration Act of 1979,
Executive Order 13222, consistent with section 401(c) of the National Emer-
gencies Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emer-
gency Economic Powers Act, 50 U.S.C. 1703(c).

(e) The Director of Central Intelligence shall submit the following reports:

1. Report on Foreign Economic Collection and Industrial Espionage, con-
sistent with section 809(b) of Public Law 103-359 (50 U.S.C. App. 2170(b));
and

2. Reports on Commerce With, and Assistance to, Cuba from Other Foreign
Countries, consistent with section 108(a) of Public Law 104-114 (22 U.S.C.
6038(a)).

(f) The Director of National Drug Control Policy shall submit the Report
on Support for Plan Colombia, consistent with section 3204(e) of Public
Law 106-246.

Sec. 2. Reports to the Congress described in certain Senate resolutions shall
be submitted as follows:

(a) The Secretary of State shall submit the following reports:

1. Report on the Inter-American Convention Against Corruption, consistent
with the Resolution of Advice and Consent to Ratification of the Inter-
American Convention Against Corruption adopted by the Senate on July
27, 2000;

2. Report on Compliance With the Treaty on Conventional Armed Forces
in Europe, consistent with Condition 5(C) of the Resolution of Advice and
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Consent to Ratification of the Document Agreed Among the States Parties
to the Treaty on Conventional Armed Forces in Europe of November 19,
1990;

3. Report on Chemical Weapons Convention Compliance, consistent with
Condition 10(C) of the Resolution of Advice and Consent to the Chemical
Weapons Convention adopted by the Senate on April 24, 1997; and

4. Report on Moscow Treaty Implementation, consistent with section 2(2)
of the Resolution of Advice and Consent to Ratification of the Treaty on
Strategic Offensive Reductions of May 24, 2002.

(b) The Secretary of Commerce shall submit the Report on the Status
of the World Intellectual Property Organization Copyright Treaty and the
Performance and Phonograms Treaty, consistent with the Senate’s resolution
of ratification of October 21, 1998.

(c) The Secretary of Defense shall submit the Report on Moscow Treaty

Implementation, consistent with section 2(1) of the Resolution of Advice
and Consent to Ratification of the Treaty on Strategic Offensive Reductions
of May 24, 2002.
Sec. 3. In carrying out sections 1 and 2 of this order, officers of the United
States shall ensure that all actions taken by them are consistent with the
President’s constitutional authority to: (a) conduct the foreign affairs of
the United States; (b) withhold information the disclosure of which could
impair the foreign relations, the national security, the deliberative processes
of the Executive, or the performance of the Executive’s constitutional duties;
(c) recommend for congressional consideration such measures as the Presi-
dent may judge necessary and expedient; and (d) supervise the unitary
executive branch.

Sec. 4. Nothing in this order shall be construed to impair or otherwise
affect the functions of the Director of the Office of Management and Budget
relating to budget, administrative, or legislative proposals.

Sec. 5. This order is intended only to improve the internal management
of the executive branch and is not intended to, and does not, create any
right or benefit, substantive or procedural, enforceable at law or in equity
by a party against the United States, its departments, agencies, entities,
officers, employees or agents, or any other person.

~ ]

THE WHITE HOUSE,
July 31, 2003.
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DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Part 1778

[0572-AB90]

Emergency and Imminent Community
Water Assistance Grants

AGENCY: Rural Utilities Service, USDA.
ACTION: Direct final rule.

SUMMARY: The Rural Utilities Service
(RUS) is amending its regulation
governing Emergency Community Water
Assistance Grants (ECWAG). This action
is needed to comply with requirements
set forth in the 2002 Farm Bill. The
intended effect is to amend the
regulation so that it allows eligibility for
the program to be extended to situations
where an emergency is considered
imminent.

DATES: This rule will become effective
September 19, 2003, unless we receive
written adverse comments or written
notice of intent to submit adverse
comments on or before September 4,
2003. If we receive such comments or
notice, we will publish a timely
document in the Federal Register
withdrawing the rule. A second public
comment period will not be held.
Parties interested in commenting on this
action should do so at this time.

ADDRESSES: Submit adverse written
comments or notice of intent to submit
adverse comments to F. Lamont Heppe,
Jr., Program Development and
Regulatory Analysis, Rural Utilities
Service, U.S. Department of Agriculture,
1400 Independence Ave., SW., STOP
1522, Room 5168, South Building,
Washington, DC 20250, telephone
number (202) 720-9550 or via facsimile
transmission to (202) 720-4120. RUS
requires a signed original and three
copies of all comments (7 CFR Part
1700). All comments received will be

made available for inspection in room
4034, South Building, Washington, DC,
between 8 a.m. and 4 p.m. (7 CFR part
1.27(b)). Comments regarding the
information and recordkeeping
requirement must be received by
October 6, 2003.

FOR FURTHER INFORMATION CONTACT:
Robin Pulkkinen, Loan Specialist, Water
and Environmental Programs, Rural
Utilities Service, Room 2229 South
Building, Stop 1570, 1400
Independence Ave. SW., Washington,
DC 20250-1570. Telephone: (202) 720—
9636, FAX: (202) 690—0649, E-mail:
rpulkkin@rus.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget
(OMB).

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order
12988, Civil Justice Reform. RUS has
determined that this proposed rule
meets the applicable standards provided
in section 3 of the Executive Order. In
addition, all State and local laws and
regulations that are in conflict with this
rule will be pre-empted; no retroactive
effect will be given to the rule; and in
accordance with section 212(e) of the
Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
sec. 6912(e)), appeal procedures must be
exhausted before an action against the
Department or its agencies may be
initiated.

Regulatory Flexibility Act Certification

RUS has determined that this rule
will not have a significant economic
impact on a substantial number of small
entities, as defined in the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
The amendments reflect changes needed
to comply with requirements set forth in
the Farm Security and Rural Investment
Act of 2002.

Information Collection and Record
Keeping Requirements

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.

chapter 35), RUS invites comments on
this information collection for which

RUS intends to request approval from
the Office of Management and Budget
(OMB). These requirements have been
approved by emergency clearance under
OMB Control Number 0572-0110.

Comments on this notice must be
received by October 6, 2003.

Comments are invited on (a) whether
the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumption used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments may be sent to F. Lamont
Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, 1400 Independence Ave.,
SW., Stop 1522, Room 4034 South
Building, Washington, DC 20250-1522.

Title: Emergency and Imminent
Community Water Assistance Grants.

Type of Request: Reinstatement, with
change, of a previously approved
collection for which approval has
expired.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 1.6 hours per
response.

Respondents: Not-for-profit
institutions; State, Local or Tribal
Government.

Estimated Number of Respondents:
100.

Estimated Number of Responses per
Respondent: 2.5.

Estimated Total Annual Burden on
Respondents: 400 hours.

Copies of this information collection
can be obtained from Michele Brooks,
Program Development and Regulatory
Analysis, at (202) 690-1078.

All responses to this information
collection and recordkeeping notice will
be summarized and included in the
request for OMB approval. All
comments will also become a matter of
public record.
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National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this proposed rule will
not significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this
proposed rule is listed in the Catalog of
Federal Domestic Assistance Programs
under number 10.763—Emergency
Community Water Assistance Grants.
This catalog is available on a
subscription basis from the
Superintendent of Documents, the
United States Government Printing
Office, Washington, DC, 20402-9325,
telephone number (202) 512-1800. This
program is subject to the provisions of
Executive Order 12372 which requires
intergovernmental consultation with
State and local officials.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provision of title IT of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Therefore, this rule is not
subject to the requirements of section
202 and 205 of the Unfunded Mandates
Reform Act.

Background

This action amends the existing
regulation for the Emergency
Community Water Assistance Grant
Program to allow grants to be made
before an emergency has actually
occurred.

The ECWAG program was authorized
by the Rural Development Act of 1972.
The grants are made to public bodies,
nonprofit corporations, and Indian
tribes for the purpose of improving rural
living standards and for other purposes
that create safe and affordable drinking
water in rural areas or towns with a
population not exceeding 10,000
inhabitants.

These grants can be made to construct
or improve drinking water facilities
serving the most financially needy
communities. This revision is
undertaken specifically to respond to
requirements of Section 6009 of the
Farm Security and Rural Investment Act
of 2002 (Pub. L. 107-171). (2002 Farm
Bill)

Under the revised regulation, grants
may be made for situations where an
emergency is imminent, but has not yet

occurred. Applicants will be expected to
furnish evidence that an emergency is
expected to occur. The 2002 Farm Bill
also increased the limit for the category
of projects covering repairs and
significant maintenance to $150,000.

List of Subjects in 7 CFR Part 1778

Community development,
Community facilities, Grant programs—
housing and community development,
Loan program—housing and community
development, Reporting and
recordkeeping requirements, Rural
areas, Waste treatment and disposal,
Water supply, Watersheds.

» Therefore, the Rural Utilities Service
revises 7 CFR part 1778 to read as
follows:

PART 1778—EMERGENCY AND
IMMINENT COMMUNITY WATER
ASSISTANCE GRANTS

Sec.

1778.1 General.

1778.2 [Reserved]

1778.3 Objective.

1778.4 Definitions.

1778.5 [Reserved]

1778.6  Eligibility.

1778.7 Project priority.
1778.8 [Reserved]

1778.9 Uses.

1778.10 Restrictions.
1778.11 Maximum grants.
1778.12 [Reserved]
1778.13 Set-aside.
1778.14 Other considerations.

1778.15-1778.20 [Reserved]

1778.21 Application processing.

1778.22 Planning development and
procurement.

1778.23 Grant closing and disbursement of
funds.

1778.24-1778.30

1778.31

1778.32

1778.33

1778.34

1778.35

[Reserved]

Performing development.
[Reserved]

[Reserved]

Grant servicing.

Subsequent grants.

1778.36 [Reserved]

1778.37 Forms, Instructions and Bulletins.
1778.38—1778.99 [Reserved]

1778.100 OMB control number.

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 16
U.S.C. 1005.

§1778.1 General.

(a) This part outlines policies and
procedures for making Emergency
Community Water Assistance Grants
(ECWAG) authorized under Section
306A of the Consolidated Farm and
Rural Development Act, (7 U.S.C.
1926(a)), as amended. Any processing or
servicing activity conducted pursuant to
this part involving authorized assistance
to Agency employees, members of their
families, known close relatives, or
business or close personal associates, is
subject to the provisions of subpart D of

part 1900 of this title. Applicants for
this assistance are required to identify
any known relationship or association
with an Agency employee.

(b) Agency officials will maintain
liaison with officials of other Federal,
State, regional and local development
agencies to coordinate related programs
to achieve rural development objectives.

(c) Agency officials shall cooperate
with appropriate State agencies in
making grants that support State
strategies for rural area development.

(d) Funds allocated for use in
accordance with this part are also to be
considered for use by Indian tribes
within the State regardless of whether
State development strategies include
Indian reservations within the State’s
boundaries. Indians residing on such
reservations must have an equal
opportunity along with other rural
residents to participate in the benefits of
this program. This includes equal
application of outreach activities of
Field Offices.

(e) Federal statutes provide for
extending the Agency financial
programs without regard to race, color,
religion, sex, national origin, marital
status, age, or physical/mental handicap
(provided the participant possesses the
capacity to enter into legal contracts).

§1778.2 [Reserved]

§1778.3 Objective.

The objective of the ECWAG Program
is to assist the residents of rural areas
that have experienced a significant
decline in quantity or quality of water,
or in which such a decline is considered
imminent, to obtain or maintain
adequate quantities of water that meets
the standards set by the Safe Drinking
Water Act (42 U.S.C. 300f et seq.)
(SDWA).

§1778.4 Definitions.

Acute shortage. An acute shortage is
a situation in which the system either
cannot deliver water at all through its
distribution system or can only deliver
water on a sporadic basis.

Emergency. Occurrence of an incident
such as, but not limited to, a drought;
earthquake; flood; tornado; hurricane;
disease outbreak; or chemical spill,
leakage, or seepage.

Rural areas. Includes any area not in
a city or town with a population in
excess of 10,000 inhabitants, according
to the latest decennial census of the
United States. located in any of the fifty
States, the Commonwealth of Puerto
Rico, the Western Pacific Territories,
Marshall Islands, Federated States of
Micronesia, Republic of Palau, and the
U.S. Virgin Islands.
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Significant decline in quality. A
significant decline in quality of potable
water occurs when the present
community source or delivery system
does not meet, as a result of an
emergency, the current SDWA
requirements. For a private source or
delivery system a significant decline in
quality occurs when the water is no
longer potable as a result of an
emergency. As used in this Subpart, the
term significant decline in quality may
also include a situation where a
significant decline is likely to occur
within one year from the date of the
filing of an application.

Significant decline in quantity. A
significant decline in the quantity is
caused by a disruption of the potable
water supply by an emergency. The
disruption in quantity of water prevents
the present source or delivery system
from supplying potable water needs to
rural residents. This would not include
a decline in excess water capacity. As
used in this Subpart, the term
significant decline in quantity may also
include a situation where a significant
decline is likely to occur within one
year from the date of the filing of an
application.

§1778.5 [Reserved]

§1778.6 Eligibility.

(a) Grants may be made to public
bodies and private nonprofit
corporations serving rural areas. Public
bodies include counties, cities,
townships, incorporated towns and
villages, boroughs, authorities, districts,
and other political subdivisions of a
State. Public bodies also include Indian
tribes on Federal and State reservations
and other Federally recognized Indian
Tribal groups in rural areas.

(b) In the case of grants made to
alleviate a significant decline in
quantity or quality of water available
from the water supplies of rural
residents, the applicant must
demonstrate that the decline occurred
within two years of the date the
application was filed with the Agency.
This would not apply to grants made for
repairs, partial replacement, or
significant maintenance on an
established water system. In situations
involving imminent decline, evidence
must be presented to demonstrate that
the decline is likely to occur within one
year of the date the application is filed
with the Agency.

§1778.7 Project priority.

Paragraph (d) of this section indicates
items and conditions which must be
considered in selecting applications for
further development. When ranking

eligible applications for consideration
for limited funds, Agency officials must
consider the priority items met by each
application and the degree to which
those priorities are met.

(a) Applications. The application and
supporting information submitted with
it will be used to determine the
proposed project’s priority for available
funds.

(b) State Office review. All
applications will be reviewed and
scored for funding priority using RUS
Bulletin 1778-1. Eligible applicants that
cannot be funded should be advised that
funds are not available.

(c) National Office review. Each year
all funding requests will be reviewed by
the National Office beginning 30 days
after funds from the annual
appropriation are made available to the
Agency. Reviews will continue
throughout the fiscal year as long as
funds are available. Projects selected for
funding will be considered based on the
priority criteria and available funds.
Projects must compete on a national
basis for available funds, and the
National Office will allocate funds to
State offices on a project by project
basis.

(d) Selection priorities. The priorities
described below will be used by the
State Program Official to rate
applications and by the Assistant
Administrator of Water and
Environmental Programs to select
projects for funding. Points will be
distributed as indicated in paragraphs
(d)(1) through (d)(5) of this section and
will be considered in selecting projects
for funding. A copy of RUS Bulletins
1778-1 and 1778-2 used to rate
applications, should be placed in the
case file for future reference.

(1) Population. The proposed project
will serve an area with a rural
population:

(i) Not in excess of 1,500—30 points.

(i1) More than 1,500 and not in excess
of 3,000—20 points.

(ii1) More than 3,000 and not in excess
of 5,000—15 points.

(iv) Over 5,000—0 points.

(2) Income. The median household
income of population to be served by
the proposed project is:

(i) Not in excess of 70% of the
statewide nonmetropolitan median
household income—30 points.

(ii) More than 70% and not in excess
of 80% of the statewide
nonmetropolitan median household
income—20 points.

(iii) More than 80% and not in excess
of 90% of the statewide
nonmetropolitan median household
income—10 points.

(iv) Over 90% of the statewide
nonmetropolitan median household
income—oO0 points.

(3) Significant decline. Points will be
assigned for only one of the following
paragraphs when the primary purpose
of the proposed project is to correct a
significant decline that has occurred in
the:

(i) Quantity of water available from
private individually owned wells or
other individual sources of water—30
points; or

(ii) Quantity of water available from
an established system’s source of
water—20 points; or

(iii) Quality of water available from
private individually owned wells or
other individual sources of water—30
points; or

(iv) Quality of water available from an
established system’s source of water—
20 points.

(4) Imminent decline. The proposed
project will attempt to avert an
imminent decline expected to occur
during the one-year period following the
filing of an application—10 points.

(Note: If points were assigned above for
a significant decline, no points will be
awarded for imminent decline.)

(5) Acute shortage. Grants made in
accordance with § 1778.11(b) of this part
to assist an established water system
remedy an acute shortage of quality
water or correct a significant decline in
the quantity or quality of water that is
available—10 points.

(6) Discretionary. In certain cases the
Administrator may assign up to 30
points for items such as geographic
distribution of funds, rural residents
hauling water, severe contamination
levels, etc.

§1778.8 [Reserved]

§1778.9 Uses.

Grant funds may be used for the
following purposes:

(a) Waterline extensions from existing
systems.

(b) Construction of new waterlines.

(c) Repairs to an existing system.

(d) Significant maintenance to an
existing system.

(e) Construction of new wells,
reservoirs, transmission lines, treatment
plants, and other sources of water.

(f) Equipment replacement.

(g) Connection and/or tap fees.

(h) Pay costs that were incurred
within six months of the date an
application was filed with the Agency to
correct an emergency situation that
would have been eligible for funding
under this part.

(i) Any other appropriate purpose
such as legal fees, engineering fees,
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recording costs, environmental impact
analyses, archaeological surveys,
possible salvage or other mitigation
measures, planning, establishing or
acquiring rights associated with
developing sources of, treating, storing,
or distributing water.

(j) Assist rural water systems to
comply with the requirements of the
Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.) (FWPCA) or the
SDWA when such failure to comply is
directly related to a recent decline in
quality of potable water. This would not
apply to changes in the requirements of
FWPCA or SDWA.

(k) Provide potable water to
communities through means other than
those covered above for not to exceed
120 days when a more permanent
solution is not feasible in a shorter time
frame.

§1778.10 Restrictions.

(a) Grant funds may not be used to:

(1) Assist any city or town with a
population in excess of 10,000
inhabitants according to the most recent
decennial census of the United States.
Facilities financed by RUS may be
located in non-rural areas. However,
loan and grant funds may be used to
finance only that portion of the facility
serving rural areas, regardless of facility
location.

(2) Assist a rural area that has a
median household income in excess of
the statewide nonmetropolitan median
household income according to the most
recent decennial census of the United
States.

(3) Finance facilities which are not
modest in size, design, cost, and are not
directly related to correcting the potable
water quantity or quality problem.

(4) Pay loan or grant finder’s fees.

(5) Pay any annual recurring costs that
are considered to be operational
expenses.

(6) Pay rental for the use of equipment
or machinery owned by the rural
community.

(7) Purchase existing systems.

(8) Refinance existing indebtedness,
except for short-term debt incurred in
accordance with §1778.9(h).

(9) Make reimbursement for projects
developed with other grant funds.

(10) Finance facilities that are not for
public use.

(b) Nothing in paragraph (a)(1) of this
section shall preclude rural areas from
submitting joint proposals for assistance
under this part. Each entity applying for
financial assistance under this part to
fund their share of a joint project will
be considered individually.

§1778.11 Maximum grants.

(a) Grants not to exceed $500,000 may
be made to alleviate a significant
decline in quantity or quality of water
available to a rural area that occurred
within two years of filing an application
with the Agency, or to attempt to avoid
a significant decline that is expected to
occur during the twelve month period
following the filing of an application.

(b) Grants made for repairs, partial
replacement, or significant maintenance
on an established system to remedy an
acute shortage or significant decline in
the quality or quantity of potable water,
or an anticipated acute shortage or
significant decline, cannot exceed
$150,000.

(c) Grants under this part, subject to
paragraphs (a) and (b) of this section,
shall be made for 100 percent of eligible
project costs.

§1778.12 [Reserved]

§1778.13 Set-aside.

(a) At least 70 percent of all grants
made under this grant program shall be
for projects funded in accordance with
§1778.11(a).

(b) At least 50 percent of the funds
appropriated for this grant program
shall be allocated to rural areas with
populations not in excess of 3,000
inhabitants according to the most recent
decennial census of the United States.

§1778.14 Other considerations.

(a) Civil rights compliance
requirements. All grants made under
this part are subject to Title VI of the
Civil Rights Act of 1964 (42 U.S.C.
2000d et seq.) as outlined in subpart E
of part 1901 of this title.

(b) Environmental requirements. All
projects must have appropriate
environmental reviews in accordance
with RUS requirements.

(c) Uniform Relocation and Real
Property Acquisition Policies Act (42
U.S.C. 4601 et seq.). All projects must
comply with the requirements set forth
in 7 CFR Part 21.

(d) Flood and mudslide hazard area
precautions. If the project is located in
a flood or mudslide area, then flood or
mudslide insurance must be provided as
required in subpart A of part 1806 of
this title (RD Instruction 426.2).

(e) Governmentwide debarment and
suspension (nonprocurement) and
requirements for drug-free work place.
All projects must comply with the
requirements set forth in the U.S.
Department of Agriculture regulations 7
CFR part 3017 and RD Instruction 1940-
M.

(f) Intergovernmental review. All
projects funded under this part are

subject to Executive Order 12372 (3
CFR, 1983 Comp., p. 197), which
requires intergovernmental consultation
with State and local officials. These
requirements are set forth in U.S.
Department of Agriculture regulations 7
CFR part 3015, Subpart V, and RD
Instruction 1940-].

§81778.15—1778.20 [Reserved]

§1778.21 Application processing.

(a) The material submitted with the
application should include the
Preliminary Engineering Report,
population and median household
income of the area to be served,
description of project, and nature of
emergency that caused the problem(s)
being addressed by the project. The
documentation must clearly show that
the applicant has had a significant
decline in the quantity or quality of
potable water or an acute shortage of
potable water, or that such a decline or
shortage is imminent, and that the
proposed project will eliminate or
alleviate the problem. For projects to be
funded in accordance with §1778.11 (a),
evidence must be furnished that a
significant decline in quantity or quality
occurred within two years before filing
the application with the Agency, or is
expected to occur within one year after
filing the application.

(b) When favorable action will not be
taken on an application, the applicant
will be notified in writing by the State
Program Official of the reasons why the
request was not favorably considered.
Notification to the applicant will state
that a review of this decision by the
Agency may be requested by the
applicant in accordance with 7 CFR part
11.

§1778.22 Planning development and
procurement.

Planning development and
procurement for grants made under this
part will be in accordance with subpart
C of Part 1780 of this chapter. A
certification should be obtained from
the State agency or the Environmental
Protection Agency if the State does not
have primacy, stating that the proposed
improvements will be in compliance
with requirements of the SDWA.

§1778.23 Grant closing and disbursement
of funds.

(a) Grants will be closed in
accordance with § 1780.45 of part 1780
of this chapter.

(b) RUS Bulletin 1780-12, “Water or
Waste Grant Agreement,” will be
executed by all applicants.

(c) The Agency’s policy is not to
disburse grant funds from the Treasury
until they are actually needed by the
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applicant. Grant funds will be disbursed
by using multiple advances.

8§81778.24-1778.30 [Reserved]

§1778.31 Performing development.

(a) Applicable provisions of subpart C
of part 1780 of this chapter will be
followed in performing development for
grants made under this part.

(b) After filing an application in
accordance with §1778.21 and when
immediate action is necessary, the State
Program Official may concur in an
applicant’s request to proceed with
construction before funds are obligated
provided the RUS environmental
requirements are complied with. The
applicant must be advised in writing
that:

(1) Any authorization to proceed or
any concurrence in bid awards, contract
concurrence, or other project
development activity, is not a
commitment by the Agency to provide
grant funds under this part.

(2) The Agency is not liable for any
debt incurred by the applicant in the
event that funds are not provided under
this part.

§1778.32-33 [Reserved]

§1778.34 Grant servicing.

(a) Grants will be serviced in
accordance with § 1951.215 of subpart E
of part 1951 of this title and subpart O
of part 1951 of this title.

(b) The grantee will provide an audit
report in accordance with § 1780.47 of
part 1780 of this chapter.

§1778.35 Subsequent grants.
Subsequent grants will be processed
in accordance with the requirements set

forth in this part. The initial and
subsequent grants made to complete a
previously approved project must
comply with the maximum grant
requirements set forth in §1778.11.

§1778.36 [Reserved]

§1778.37 Forms, Instructions and
Bulletins.

Bulletins, instructions and forms
referenced are for use in administering
grants made under this part and are
available from any USDA/Rural
Development office or the Rural Utilities
Service, United States Department of
Agriculture, Washington, DC 20250—
1500.

§81778.38-1778.99 [Reserved]

§1778.100 OMB control number.

The information collection
requirements contained in this part have
been approved by the Office of
Management and Budget and assigned
OMB control number 0572-0110.

Dated: July 3, 2003.
Hilda Gay Legg,
Administrator, Rural Utilities Service.
[FR Doc. 03—-19696 Filed 8—4—03; 8:45 am)]
BILLING CODE 3410-15-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1, 301 and 602
[TD 9082]
RIN 1545-AY24

Revision of Income Tax Regulations
Under Sections 897, 1445, and 6109 To
Require Use of Taxpayer ldentifying
Numbers on Submissions Under the
Section 897 and 1445 Regulations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations to require the
use of taxpayer identifying numbers on
submissions under sections 897 and
1445. The regulations are necessary to
properly identify foreign taxpayers for
which submissions are made for the
reduction or elimination of tax under
sections 897 and 1445. The regulations
also address certain additional issues
under section 1445.

DATES: Effective Date: These regulations
are effective August 5, 2003.
Applicability Date: For dates of
applicability, see §§1.897-3(h), 1.897—
5(e), 1.1445-1(h), 1.1445-2(b)(2)(iii),
1.1445-2(d)(2)(iv), 1.1445-2(e), 1.1445—
3(h), 1.1445-5(b)(8)(iii), 1.1445-5(h),
and 1.1445-6(h).
FOR FURTHER INFORMATION CONTACT:
Robert W. Lorence, Jr. (202) 622—3860
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-1797. The
collection of information in these final
regulations are in §§ 1.1445-2(d)(2) and
1.1445-3. These collections of
information are required to notify the
IRS of dispositions of U.S. real property
interests by foreign persons that
otherwise are subject to taxation under
section 897 and the collection of a
withholding tax under section 1445.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by the Office of Management
and Budget.

The estimated annual burden per
respondent varies from 3 to 5 hours,
depending on individual circumstances,
with an estimated average of 4 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
W:CAR:MP:T:T:SP, Washington, DC
20224, and to the Office of Management
and Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503.

Books or records relating to these
collections of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains amendments
to 26 CFR parts 1 and 301. On July 26,
2002, a notice of proposed rule-making
(REG-106876—00), relating to the use of
taxpayer identifying numbers on
submissions under sections 897 and
1445 of the Internal Revenue Code
(Code), was published in the Federal
Register (67 FR 48823). No public
hearing was requested or held. Written
comments responding to the notice of
proposed rule-making were received.
After consideration of the comments,
the proposed regulations are adopted as
amended by this Treasury decision. The
revisions are discussed below.

Summary of Public Comments and
Explanation of Revisions

A. Use of Taxpayer Identifying Number

This document contains final
regulations under sections 897, 1445,
and 6109 that require foreign transferors
of U.S. real property interests (and
transferees where applicable) to provide
their taxpayer identifying numbers
(TINs) on withholding tax returns,
applications for withholding
certificates, and other notices and
elections under sections 897 and 1445
and the regulations thereunder. TINs are
required so that the IRS can identify
foreign taxpayers and more easily match
applications, withholding tax returns,
notices, and elections with the
transferors’ income tax returns.
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Applications for withholding
certificates, and other notices and
elections under section 897 and 1445
will be considered incomplete and
generally will not be processed by the
IRS unless the TIN of the transferor is
provided. Amounts withheld under
section 1445 must still be reported and
paid to the IRS on withholding tax
returns (Form 8288, “U.S. Withholding
Tax Return for Dispositions by Foreign
Persons of U.S. Real Property Interests”,
and Form 8288-A, ““Statement of
Withholding on Dispositions by Foreign
Persons of U.S. Real Property Interests”)
if the appropriate TINs are not provided.
The final regulations provide that
although such amounts have been paid,
if the transferor’s TIN is not included,

a receipt (Form 8288—A) for withholding
tax paid to the Service will not be
stamped to show receipt and will not be
mailed to the transferor.

In many cases, the foreign taxpayer
will already have a TIN, because the
taxpayer will have already filed a U.S.
tax return. If the taxpayer does not
already have a TIN, the TIN requirement
under the regulations merely accelerates
the time to obtain a TIN, because the
foreign taxpayer must have a TIN to file
its U.S. income tax return for the year
of the disposition of the U.S. real
property interest. In the case of foreign
entities (such as foreign corporations)
that are required to have employee
identification numbers (EINs), the EINs
can be obtained without delay through
existing procedures.

Commentators have expressed
concern about the time it takes
nonresident alien individuals to obtain
TINs and how it could effect the timing
of transactions. The IRS is aware of this
concern and is exploring approaches for
addressing it. For example, the IRS is
considering implementing a program in
which applications for withholding
certificates will be processed in
conjunction with applications for TINs.
The need to obtain a TIN generally
should not delay the time it takes to get
a withholding certificate under
§ 1.1445-3. In addition, the portion of
these regulations that imposes a
requirement concerning TINs, will not
be applicable until 90 days after the date
of publication in the Federal Register in
order to permit taxpayers that currently
own real property additional time to
obtain a TIN, if necessary.

B. Section 1031 Like-Kind Exchanges

Section 1031(a) provides for the
nonrecognition of gain or loss on the
exchange of like-kind property which is
held for productive use in a trade or
business or held for investment. Section
1031(a)(3) provides for the exchange of

like-kind property in deferred
exchanges, where the taxpayer has 45
days after it relinquishes the property to
the transferee to identify replacement
property and the transferee has until the
earlier of 180 days or the due date of the
tax return for the year of transfer to
deliver such property to the transferor.
Notices of nonrecognition under
§ 1.1445-2(d) are limited to exchanges
(including section 1031 exchanges) that
qualify for nonrecognition treatment in
their entirety (thus, a notice of
nonrecognition may not be used if the
transferor receives money or other
property, i.e., boot). Consistent with the
proposed regulations, these final
regulations provide that in the case of a
simultaneous exchange of like-kind U.S.
real property interests (where there is no
boot), the foreign transferor can provide
a notice of nonrecognition under
§1.1445-2(d)(2) to the transferee, and
the transferee can rely on such notice,
because the like-kind exchange will be
fully completed on the day of the
exchange. In the case of a deferred like-
kind exchange of U.S. real property
interests, the transferee cannot rely on a
notice of nonrecognition, because the
transferee cannot be assured that the
exchange will qualify for
nonrecognition treatment under section
1031 (e.g., that the property to be
received by the foreign transferor will be
identified within the 45-day period
required under section 1031(a)), or even
if the exchange qualifies under section
1031, that the foreign transferor will not
receive boot in the transaction.
Although a notice of nonrecognition is
not available in a deferred like-kind
exchange, the transferee may withhold a
reduced amount based on a claim of
nonrecognition upon receipt of a
withholding certificate pursuant to the
procedures of § 1.1445-3.
Commentators have proposed that
using a notice of nonrecognition for
deferred like-kind exchanges should be
permitted if a “claim of intent” to
engage in an exchange qualifying for
nonrecognition under section 1031 is
provided. The IRS continues to believe
that notices of nonrecognition are
inappropriate for deferred like-kind
exchanges. In a deferred like-kind
exchange, until the replacement
property has been identified and a
contract for its purchase is executed, the
transferor does not know with certainty
that the exchange will qualify for
nonrecognition under section 1031.
Moreover, it is uncertain whether boot
will be received in the exchange if the
replacement property is not identified at
the time the relinquished property is
transferred to the transferee.
Accordingly, the regulations do not

permit a notice of nonrecognition in the
case of a deferred like-kind exchange
and require the taxpayer to obtain a
withholding certificate.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. These regulations
impose no new collection of
information on small entities; therefore,
a Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Code, the
proposed regulations preceding these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Robert W. Lorence, Jr.,
Office of Associate Chief Counsel
(International). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting, and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR parts 1, 301 and
602 are amended as follows:

PART 1—INCOME TAXES
» 1. The authority for part 1 continues to

read in part as follows:
Authority: 26 U.S.C. 7805 * * *

§1.897-1 [Amended]

» 2.In § 1.897-1, paragraph (p), the first
sentence is amended by adding the
language ““or the identification number
assigned by the Internal Revenue Service
(see § 301.6109-1 of this chapter)”
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immediately after the language “United
States social security number”’.

§1.897-2

[Amended]

= 3. Section 1.897-2 is amended as

follows:

» For each of the paragraphs listed in the
first column, remove the language in the
second column and add in its place the
language in the third column:

Paragraphs

Remove

Add

@@)M)(®B)

(9)(1)(i), fourth sentence of concluding text im-
mediately following paragraph (g)(1)(i)(B).
(9)(1)(iii) heading
(9)(L)(iii)(A), first, fourth, and last sentences
(9)(1)(iii)(A), third sentence

(9)(2)(iii)(B) heading
(9)(1)(iii)(B) introductory text ....
(9)(1)(iii)(B) concluding text immediately fol-
lowing (g)(1)(ii)(B)(2)-
(9)(1)(iii)(C) both places it appears
(9)(2)(iii)(D) heading
(9)(A)(ii) (D)
(@@)()(B)
(9)(2)(iii) heading
(9)(2)(iii)(A), first, fourth, and fifth sentence
(both places it appears).
(9)(2)(iii)(A), third sentence

(9)(2)(iii)(B) heading
(9)(2)(iii)(B) introductory text
(9)(2)(iii)(B) concluding text immediately fol-
lowing (g)(2)(ii)(B)(2).
(9)(2)(iii)(C), first and second sentences
(9)(2)(iii)(D) heading
(9)(2)(iii)(D)
(9)(2)(iv), fourth sentence
(h)(2)(v), third sentence

(h)(4)(ii), first sentence

Director, Foreign Operations District (“Direc-
tor”).

DIr€CLOr ...veiiiiiiii it

Director

(D] =T (o] PP TR

Director, Foreign Operations District; 1325 K
St. NW; Washington, DC 20225.

()1 (=T (o) oSSR
Director ....
Director

Director
Director ....
Director ....
Director ....
Director ....
Director

Director, Foreign Operations District; 1325 K
St. NW.; Washington, DC 20225.

()1 (=T (o) oSSR
Director ....
Director

DIFECIOT ...

Director ...

Director ....

Director ..... .

Assistant Commissioner (International), Direc-
tor, Office of Compliance, OP:l:C:E:666,
950 L’Enfant Plaza South, SW., COMSAT
Building, Washington, D.C. 20024.

Assistant Commissioner (International), Direc-
tor, Office of Compliance, OP:l:C:E:6686,
950 L’Enfant Plaza South, SW., COMSAT
Building, Washington, D.C. 20024.

Commissioner, Small Business/Self Employed
Division (SB/SE).
Commissioner.

Commissioner.

Commissioner.

Commissioner, Small Business/Self Employed
Division (SB/SE); S C3-413 NCFB, 500
Ellin Road, Lanham, MD 20706.

Commissioner’s.

Commissioner.

Commissioner.

Commissioner.
Commissioner.
Commissioner.
Commissioner.
Commissioner.
Commissioner.

Commissioner, Small Business/Self Employed
Division (SB/SE); S C3-413 NCFB, 500
Ellin Road, Lanham, MD 20706.

Commissioner’s.

Commissioner.

Commissioner.

Commissioner.

Commissioner.

Commissioner.

Commissioner.

Director, Philadelphia Service Center, P.O.
Box 21086, Drop Point 8731, FIRPTA Unit,
Philadelphia, PA 19114-0586.

Director, Philadelphia Service Center, P.O.
Box 21086, Drop Point 8731, FIRPTA Unit,
Philadelphia, PA 19114-0586.

4. Section 1.897-3 is amended as .
follows:

1. For each of the paragraphs listed in

the first column, remove the language in

the second column and add in its place
the language in the third column:

Paragraphs

Remove

Add

(c), introductory text

(c)(1), introductory text, last sen-
tence.

(d)(1), fourth sentence

(d)(2)(i), penultimate sentence

(1), second sentence

(H(2), fifth sentence
(9)(1), second sentence

Director of the Foreign Operations District, 1325 K
St., NW, Washington, DC 20225.

which must set forth ...,

Foreign Operations DiStrict .........ccccoeceveiiiieesiiineennnns

Director, Foreign Operations District ..........cc..ccceeeee

Director, Foreign Operations District, 1325 K St.,
NW., Washington, DC 20225.

Foreign Operations DIStriCt .........ccccoocveeiiiiieeniiiieennns
Director of the Foreign Operations District

Director, Philadelphia Service Center, P.O. Box
21086, Drop Point 8731, FIRPTA Unit, Philadel-
phia, PA 19114-0586.

which must contain all the following information.

Philadelphia Service Center.

U.S. Treasury.

Director, Philadelphia Service Center, P.O. Box
21086, Drop Point 8731, FIRPTA Unit, Philadel-
phia, PA 19114-0586.

Philadelphia Service Center

Director, Philadelphia Service Center.

= 2. In paragraph (c)(1)(i), remove the
parenthetical “(if any)” after the words

“identifying number”.

to be treated as a domestic corporation
under section 897(i).
* * * * *

m 3. Paragraph (h) is added to read as

follows:

(h) Effective date. The requirement in
paragraph (c)(1)(i) of this section that

§1.897-3 Election by foreign corporation

the statement making the section 897(i)
election contain the identifying number
of the foreign corporation (in all cases)
is applicable November 3, 2003.

= 5. Section 1.897-5 is added to read as
follows:
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§1.897-5 Corporate distributions.

(a) through (d)(1)(iii)(E) [Reserved].
For further guidance, see § 1.897-5T/(a)
through (d)(1)(iii)(E).

(d)(1)(iii)(F) Identification by name
and address of the distributee or
transferee, including the distributee’s or
transferee’s taxpayer identification
number;

(d)(1)(iii)(G) through (d)(4) [Reserved].
For further guidance, see § 1.897—
5T(d)(1)(iii)(G) through (d)(4).

(e) Effective date. This section is
applicable to transfers and distributions
after November 3, 2003.
= 6.In §1.897-5T, paragraph

(d)(1)(iii)(F) is revised to read as follows:

§1.897-5T Corporate distributions
(temporary).
* * * * *

(d) * * % (1) * * *

(111) * % %

(F) [Reserved]. For further guidance,
see §1.897-5(d)(1)(iii)(F).

* * * * *

§1.897-6T [Amended]

m 7. Section 1.897—-6T is amended as
follows:

= 1. In paragraph (a)(2), second sentence,
the language “‘, 1034 is removed.

m 2. Paragraph (a)(5) (including the
undesignated paragraph at the end) is
removed and reserved.

» 3. Paragraph (a)(7), Example 2 and
Example 3 are removed and reserved.

m 8. Section 1.1445-1 is amended as
follows:

= 1. In paragraph (c)(1), second sentence,
remove the language “filed with the
Internal Revenue Service Center,
Philadelphia, PA 19255” and add in its
place the language “filed at the location
as provided in the instructions to Forms
8288 and 8288—-A".

= 2. In paragraph (c)(1), two sentences
are added at the end.

= 3. In paragraph (c)(2)(i)(B), second
sentence, remove the phrase “, if any,”
after the words “taxpayer identification
number”.

= 4. In paragraphs (d)(1)(i) and (d)(1)(ii),
remove the parenthetical “(if any)” after
the words ““identifying number”.

» 5. In paragraphs (d)(2)(i), (d)(2)(iv)(B),
and (d)(2)(vi)(B), remove the
parenthetical “(if any)” after the words
“identifying number”.

» 6. In paragraph (f)(2), the first sentence
is revised, and a sentence is added after
the first sentence.

» 7. In paragraph (f)(3)(i), the last
sentence is revised.

= 8. Paragraphs (g)(9) and (g)(10) are
revised.

= 9. Paragraph (h) is added.

» The additions and revisions read as
follows:

§1.1445-1 Withholding on dispositions of
U.S. real property interests by foreign
persons: In general.

* * * * *

(C] * x %

(1) * * * Forms 8288 and 8288—A are
required to include the identifying
numbers of both the transferor and the
transferee, as provided in paragraph (d)
of this section. If any identifying
number as required by such forms is not
provided, the transferee must still report
and pay over any tax withheld on Form
8288, although the transferor cannot
obtain a credit or refund of tax on the
basis of a Form 8288-A that does not
include the transferor’s identifying
number (see paragraph (f)(2) of this

section).
* * * * *

(f)* * %

(2) * * * A stamped copy of Form
8288—A will be provided to the
transferor by the Service (under
paragraph (c) of this section) if the Form
8288—A is complete, including the
transferor’s identifying number. Except
as provided in paragraph (f)(3) of this
section, a stamped copy of Form 8288—
A must be attached to the transferor’s
return to establish the amount withheld
that is available as a credit. * * *

(3) * % %

(i) * * * Such a transferor must
attach to its return a statement which
supplies all of the information required
by § 1.1445-1(d), including the
transferor’s identifying number.

* % %

(9) Identifying number. Pursuant to
§1.897-1(p), an individual’s identifying
number is the social security number or
the identification number assigned by
the Internal Revenue Service (see
§301.6109-1 of this chapter). The
identifying number of any other person
is its United States employer
identification number.

(10) Address of the Director,
Philadelphia Service Center. Any
written communication directed to the
Director, Philadelphia Service Center is
to be addressed as follows: P.O. Box
21086, Drop Point 8731, FIRPTA Unit,
Philadelphia, PA 19114-0586.

(h) Effective date for taxpayer
identification numbers. The
requirement in paragraphs (c)(2)(i)(B),
(d)(1)() and (ii), (d)(2)(), (d)(2)(iv)(B),
and (d)(2)(vi)(B) of this section that
taxpayer identification numbers be
provided (in all cases) is applicable for
dispositions of U.S. real property
interests occurring after November 3,
2003.

m 9. Section 1.1445-2 is amended as
follows:

» 1. Paragraph (b)(2)(iii) is redesignated
as paragraph (b)(2)(iv), and new
paragraph (b)(2)(iii) is added.
= 2. Newly designated paragraph
(b)(2)(iv)(B) is revised.
= 3. In paragraph (d)(2)(i)(B), the
language ““Assistant Commissioner
(International)” is removed, and
“Director, Philadelphia Service Center”
is added in its place, and the
parenthetical “(if any),” is removed after
the words “identifying number”.
» 4. Paragraphs (d)(2)(iii) and (d)(2)(iv)
are added immediately following the
concluding text following paragraph
(d)(2)(ii)(B).
= 5. In paragraphs (d)(3)(iii)(A)(2) and
(d)(3)(iii)(A)(3), the parenthetical “(if
any)” is removed after the words
“identifying number”.

6. Paragraph (e) is added.

The revision and additions read as
follows:

§1.1445-2 Situations in which withholding
is not required under section 1445(a).
* * * * *
L

m>

(iii) Disregarded entities. A
disregarded entity may not certify that
it is the transferor of a U.S. real property
interest, as the disregarded entity is not
the transferor for U.S. tax purposes,
including sections 897 and 1445.
Rather, the owner of the disregarded
entity is treated as the transferor of
property and must provide a certificate
of non-foreign status to avoid
withholding under section 1445. A
disregarded entity for these purposes
means an entity that is disregarded as an
entity separate from its owner under
§ 301.7701-3 of this chapter, a qualified
REIT subsidiary as defined in section
856(i), or a qualified subchapter S
subsidiary under section 1361(b)(3)(B).
Any domestic entity must include in its
certification of non-foreign status with
respect to the transfer a certification that
it is not a disregarded entity. This
paragraph (b)(2)(iii) and the sample
certification provided in paragraph
(b)(2)(iv)(B) of this section (to the extent
it addresses disregarded entities) is
applicable for dispositions occurring
September 4, 2003.

(iv) R

(B) Entity transferor.

“Section 1445 of the Internal Revenue
Code provides that a transferee of a U.S. real
property interest must withhold tax if the
transferor is a foreign person. For U.S. tax
purposes (including section 1445), the owner
of a disregarded entity (which has legal title
to a U.S. real property interest under local
law) will be the transferor of the property and
not the disregarded entity. To inform the
transferee that withholding of tax is not
required upon the disposition of a U.S. real
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property interest by [name of transferor] , the
undersigned hereby certifies the following on
behalf of [name of the transferor]:

1. [Name of transferor] is not a foreign
corporation, foreign partnership, foreign
trust, or foreign estate (as those terms are
defined in the Internal Revenue Code and
Income Tax Regulations);

2. [Name of transferor] is not a disregarded
entity as defined in § 1.1445-2(b)(2)(iii);

3. [Name of transferor]’s U.S. employer
identification number is ___; and

4. [Name of transferor]’s office address is

[Name of transferor] understands that this
certification may be disclosed to the Internal
Revenue Service by transferee and that any
false statement contained herein could be
punished by fine, imprisonment, or both.

Under penalties of perjury I declare that I
have examined this certification and to the
best of my knowledge and belief it is true,
correct, and complete, and I further declare
that I have authority to sign this document
on behalf of [name of transferor].
[Signature(s) and date]

[Title(s)]”
* * * * *
* *x %

@:

(iii) Contents of the notice. No
particular form is required for a
transferor’s notice to a transferee that
the transferor is not required to
recognize gain or loss with respect to a
transfer. The notice must be verified as
true and signed under penalties of
perjury by the transferor, by a
responsible officer in the case of a
corporation, by a general partner in the
case of a partnership, and by a trustee
or equivalent fiduciary in the case of a
trust or estate. The following
information must be set forth in
paragraphs labeled to correspond with
the designation set forth as follows—

(A) A statement that the document
submitted constitutes a notice of a
nonrecognition transaction or a treaty
provision pursuant to the requirements
of §1.1445-2(d)(2);

(B) The name, identifying number,
and home address (in the case of an
individual) or office address (in the case
of an entity) of the transferor submitting
the notice;

(C) A statement that the transferor is
not required to recognize any gain or
loss with respect to the transfer;

(D) A brief description of the transfer;
and

(E) A brief summary of the law and
facts supporting the claim that
recognition of gain or loss is not
required with respect to the transfer.

(iv) No notice allowed. The provisions
of this paragraph (d)(2) do not apply to
exclusions from income under section
121, to simultaneous like-kind
exchanges under section 1031 that do
not qualify for nonrecognition treatment

in their entirety (see paragraph
(d)(2)(i1)(A) of this section), and to non-
simultaneous like-kind exchanges under
section 1031 where the transferee
cannot determine that the exchange has
been completed and all the conditions
for nonrecognition have been satisfied at
the time it is otherwise required to pay
the section 1445 withholding tax and
file the withholding tax return (Form
8288, “U.S. Withholding Tax Return for
Dispositions by Foreign Persons of U.S.
Real Property Interests”). In these cases,
the transferee is excused from
withholding only upon the timely
application for and receipt of a
withholding certificate under § 1.1445—
3 (see §1.1445-3(b)(5) and (6) for
specific rules applicable to transactions
under sections 121 and 1031). This
paragraph (d)(2)(iv) is applicable for
dispositions and exchanges occurring
September 4, 2003.

* * * * *

(e) Effective date for taxpayer
identification numbers. The
requirement in paragraphs (d)(2)(i)(B),
(d)(2)(iii)(B), and (d)(3)(iii)(A)(2) and (3)
of this section that taxpayer
identification numbers be provided (in
all cases) is applicable for dispositions
of U.S. real property interests occurring
after November 3, 2003.

* * * * *

= 10. Section 1.1445-3 is amended as
follows:

» 1. In paragraph (a), after the seventh
sentence, one sentence is added.

m 2. For each of the paragraphs listed in
the column below, remove the language
“Assistant Commissioner
(International)”, and add ‘“‘Director,
Philadelphia Service Center” in its
place.

Paragraphs

b)(1), first sentence

)(1), first sentence

f)(2)(iii), heading

)(2)(iii), first sentence

(g), third sentence, introductory text

(
(
(
(

» 3. In paragraph (b)(1), last sentence,
remove the language ““of this section”
and add ", and to the extent applicable,
paragraph (b)(5) or (6) of this section” in
its place.
» 4. Paragraph (b)(2) is revised.
» 5. Paragraphs (b)(5) and (b)(6) are
added.
» 6. In paragraphs (f)(3)(i) and (g)(1),
remove the parenthetical “(if any)” after
the words “identifying number”.
» 7. Paragraph (h) is added.

The revision and additions read as
follows:

§1.1445-3 Adjustments to amount
required to be withheld pursuant to
withholding certificate.

(a) * * *Inno event, however, will
a withholding certificate be issued
without the transferor’s identifying
number. * * *

(b) EE I

(2) Parties to the transaction. The
application must set forth the name,
address, and identifying number of the
person submitting the application
(specifying whether that person is the
transferee or transferor), and the name,
address, and identifying number of
other parties to the transaction
(specifying whether each such party is
a transferee or transferor). The Service
will deny the application if complete
information, including the identifying
numbers of all the parties, is not
provided. Thus, for example, the
applicant should determine if an
identifying number exists for each party,
and, if none exists for a particular party,
the applicant should notify the
particular party of the obligation to get
an identifying number before the
application can be submitted to the
Service. The address provided in the
case of an individual must be that
individual’s home address, and the
address provided in the case of an entity
must be that entity’s office address. A
mailing address may be provided in
addition to, but not in lieu of, a home
address or office address.

* * * * *

(5) Special rule for exclusions from
income under section 121. A
withholding certificate may be sought
on the basis of a section 121 exclusion
as a reduction in the amount of tax due
under paragraph (c)(2)(v) of this section.
The application must include
information establishing that the
transferor, who is a nonresident alien
individual at the time of the sale (and
is therefore subject to sections 897 and
1445) is entitled to claim the benefits of
section 121. For example, a claim for
reduced withholding as a result of
section 121 must include information
that the transferor occupied the U.S. real
property interest as his or her personal
residence for the required period of
time.

(6) Special rule for like-kind
exchanges under Section 1031. A
withholding certificate may be
requested with respect to a like-kind
exchange under section 1031 as a
transaction subject to a nonrecognition
provision under paragraph (c)(2)(ii) of
this section. The application must
include information substantiating the
requirements of section 1031. The IRS
may require additional information
during the course of the application
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process to determine that the
requirements of section 1031 are
satisfied. In the case of a deferred like-
kind exchange, the withholding agent is
excused from reporting and paying the
withholding tax to the IRS within 20
days after the transfer only if an
application for a withholding certificate
is submitted prior to or on the date of
transfer. See § 1.1445-1(c)(2) for rules
concerning delayed reporting and
payment where an application for a
withholding certificate has been
submitted to the IRS prior to or on the
date of transfer.

(h) Effective date for taxpayer
identification numbers. The
requirement in paragraphs (b)(2),
(f)(3)(1), and (g)(1) of this section that
taxpayer identification numbers be
provided (in all cases) is applicable for
dispositions of U.S. real property
interests occurring after November 3,
2003.

* * * * *

§1.1445-4 [Amended]

= 11.In § 1.1445—4, paragraph (c)(2),
second sentence, is amended by
removing the language ““Assistant
Commissioner (International)” and
adding “Director, Philadelphia Service
Center” in its place.

m 12. Section 1.1445-5 is amended as
follows:

= 1. In paragraph (b)(2)(ii), first sentence,
remove the language ““Assistant
Commissioner (International)” and add
“Director, Philadelphia Service Center”
in its place.

» 2. In paragraphs (b)(2)(ii)(B) and
(b)(2)(i1)(C), remove the parenthetical
“(if any)” after the words “identifying
number”.

= 3. In paragraph (b)(5)(i), second
sentence, remove the language “filed
with the Internal Revenue Service
Center, Philadelphia, PA 19255” and
add in its place the language ““filed at the
location as provided in the instructions
to Forms 8288 and 8288—-A"".

» 4. In paragraph (b)(5)(i), the fifth
sentence is revised.

» 5. In paragraph (b)(7), the fifth
sentence is revised.

m 6. Paragraph (b)(8)(iii) is revised.

» 7.In paragraph (c)(3)(v), first and fifth
sentences, remove the language
“Assistant Commissioner
(International)” and add ‘‘Director,
Philadelphia Service Center” in its
place.

» 8. Paragraph (e)(1)(ii) is revised.

= 9. Paragraph (e)(2) is redesignated as
paragraph (e)(3), and new paragraph
(e)(2) is added.

= 10. In newly designated paragraph
(e)(3)(iii)(B), remove the language

“§1.1445-5(e)(2)(iii)(B)”” and add
““§1.1445-5(e)(3)(iii)(B)” in its place;
and remove the language ‘‘paragraph
(e)(2)(iii)(B)” and add ‘““paragraph
(e)(3)(iii)(B)” in its place.
m 11. Paragraph (h) is added.

The revisions and additions read as
follows:

§1.1445-5 Special rules concerning
distributions and other transactions by
corporations, partnerships, trusts and
estates.

* * * * *

(b) EE

(5] * % %

(i) * * * Form 8288—A will be
stamped by the Internal Revenue
Service to show receipt, and a stamped
copy will be mailed by the Service to
the interest holder if the Form 8288 is
complete, including the transferor’s
identifying number, at the address
shown on the form, for the interest-
holder’s use. * * *

(7) * * * Such an interest-holder
must attach to its return a statement
which supplies all of the information
required by § 1.1445-1(d)(2). * * *

(8) * % %

(iii) Distributions by certain domestic
corporations to foreign shareholders.
The provisions of section 1445(e)(3) and
paragraph (e)(1) of this section,
requiring withholding upon
distributions in redemption of stock
under section 302(a) or liquidating
distributions under Part II of subchapter
C of the Internal Revenue Code by U.S.
real property holding corporations to
foreign shareholders, shall apply to
distributions made on or after January 1,
1985. The provisions of section
1445(e)(3) and paragraph (e)(1) of this
section requiring withholding on
distributions under section 301 by U.S.
real property holding corporations to
foreign shareholders shall apply to
distributions made after August 20,
1996. The provisions of paragraph (e) of
this section providing for the
coordination of withholding between
sections 1445 and 1441 (or 1442 or
1443) for distributions under section
301 by U.S. real property holding
corporations to foreign shareholders
apply to distributions after December
31, 2000 (see § 1.1441-3(c)(4) and (h)).

* * * * *

(e] * * % (1) * x %

(ii) There is a distribution of property
in redemption of stock treated as an
exchange under section 302(a), in
liquidation of the corporation pursuant
to the provisions of Part II of subchapter
C of the Internal Revenue Code (sections
331 through section 346), or with
respect to stock under section 301 that

is not made out of earnings and profits
of the corporation.

(2) Coordination rules for Section 301
distributions. If a domestic corporation
makes a distribution of property under
section 301 to a foreign person whose
interest in such corporation constitutes
a U.S. real property interest under the
provisions of section 897 and the
regulations thereunder, then see
§ 1.1441-3(c)(4) for rules coordinating
withholding obligations under sections
1445 and 1441 (or 1442 or 1443)).

* * * * *

(h) Effective date for taxpayer
identification numbers. The
requirement in paragraphs (b)(2)(ii)(B)
and (C) of this section that taxpayer
identification numbers be provided (in
all cases) is applicable for dispositions
of U.S. real property interests occurring
after November 3, 2003.

* * * * *

m 13. Section 1.1445-6 is amended as
follows:

» 1. The section heading is revised.

= 2. In paragraph (a), after the seventh
sentence, one sentence is added.

= 3. Paragraph (b)(3) is revised.

» 4. For each of the paragraphs listed in
the column below, remove the language
““Assistant Commissioner
(International)” and add ‘‘Director,
Philadelphia Service Center” in its
place.

Paragraphs

(£)(1), first sentence
(f)(2)(iii), heading
(H(2)({ii)
(g), introductory text, second sentence
= 5. Paragraphs (f)(3)(i) and (g)(1) are
amended by removing the parenthetical
“(if any)” after the words “identifying
number”’.
» 6. Paragraph (h) is added.

The revision and additions read as
follows:

§1.1445-6 Adjustments pursuant to
withholding certificate of amount required
to be withheld under section 1445(e).

* * * * *

(a) * * * Inno event, however, will
a withholding certificate be issued
without the transferor’s identifying
number.* * *

(b) * * *

(3) Relevant taxpayers. An application
for withholding certificate pursuant to
this section must include all of the
following information: the name,
identifying number, and home address
(in the case of an individual) or office
address (in the case of an entity) of each
relevant taxpayer with respect to which
adjusted withholding is sought.

* * * * *
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(h) Effective date for taxpayer
identification numbers. The
requirement in paragraphs (b)(3),
(f)(3)(1), and (g)(1) of this section that
taxpayer identification numbers be
provided (in all cases) is applicable for
dispositions of U.S. real property
interests occurring after November 3,
2003.

* * * * *

§1.1445-9T [Removed]

= 14. Section 1.1445-9T is removed.

PART 301—PROCEDURE AND
ADMINISTRATION

= 15. The authority for part 301
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
m 16. Section 301.6109-1 is amended as
follows:

= 1. In paragraph (b)(2)(v), remove the
word “and”.

= 2. In paragraph (b)(2)(vi), remove the
period at the end of the paragraph and
add ““; and” in its place.

» 3. Paragraph (b)(2)(vii) is added.

= 4. In paragraph (c), first and third
sentences, remove the language “or (vi)
of this section” and add ““(vi), or (vii) of
this section” in its place.

The addition reads as follows:

§301.6109-1 Identifying numbers.
* * * * *

(b) * ok %

(2) * *x %

(vii) A foreign person whose taxpayer
identifying number is required to be
furnished on any return, statement, or
other document as required by the
income tax regulations under section
897 or 1445. This paragraph (b)(2)(vii)
applies as of November 3, 2003.

* * * * *

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

» 17. The authority citation for part 602
continues to read as follows:

Authority: 26 U.S.C. 7805.
= 18.In § 602.101, paragraph (b) is
amended by revising the entries for

1.1445-2 and 1.1445-3 to read as
follows:

§601.601 OMB Control numbers.

* * * * *

(b)* ]

CFR part or section

where identified and de- ~ CUrrent OMB con-

scribed trol No.

* * * * *
1.1445-2 ...ccceeiiieeee, 1545-0902
1545-1060
1545-1797
1.1445-3 ...cccooiieeeees 1545-0902
1545-1060
1545-1797

* * * * *

Robert E. Wenzel,

Deputy Commissioner for Services and
Enforcement.

Approved: July 9, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury.
[FR Doc. 03—19273 Filed 8—4-03; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD07-03-098]

RIN 1625-AA08

Special Local Regulations; Race Week

Miami Super Boat Race, Miami Beach,
FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: Temporary special local
regulations are being established for the
Race Week Miami Super Boat Race held
offshore of Miami Beach, Florida. These
regulations restrict the movement of
non-participating vessels in the
regulated area centered around the race
course located in the vicinity of Miami
Beach, Florida. These are needed to
provide for the safety of life on
navigable waters during the event.
DATES: This rule is effective from 11
a.m. EST on September 21, 2003
through 4 p.m. EST on September 21,
2003.

ADDRESSES: Documents indicated in the
preamble as being available in the
docket, are part of docket [CGD07-03—
098] and are available for inspection or
copying at Coast Guard Group Miami,
100 MacArthur Causeway, Miami
Beach, Florida 33139 between 8 a.m.
and 4:30 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
BMC D. Vaughn, Coast Guard Group
Miami, Florida at (305) 535—4317.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Publishing
an NPRM, which would incorporate a
comment period before a temporary rule
could be issued, would be contrary to
public safety interests. Immediate action
is needed to minimize potential danger
to the public, because there will be
numerous spectator craft in the vicinity
of the powerboat race.

Background and Purpose

Super Boat International Productions
Inc. is sponsoring a high speed power
boat race that will take place on
September 21, 2003 in the Atlantic
Ocean off Miami Beach, Florida. The
race organizers anticipate 35
participants and 200 spectator
watercraft. The event will take place
outside of the marked channel and will
not interfere with commercial shipping.
Recreational vessels and fishing vessels
normally operate in the waters being
used for the event. This rule is required
to provide for the safety of life on
navigable waters because of the inherent
danger associated with a power boat
race. The rule prohibits non-
participating vessels from entering the
regulated area offshore of Miami Beach,
Florida, during the event. A Coast Guard
Patrol Commander will be present
during this event to monitor compliance
with this regulation.

Discussion of Rule

This rule is required to provide for the
safety of life on navigable waters
because of the inherent danger
associated with a power boat race.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). This rule only temporarily
modifies the existing published rule.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
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The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the Atlantic Ocean near
Miami Beach, Florida from 11 a.m. until
4 p.m. EST on September 21, 2003. The
Coast Guard certifies under U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities
because commercial and recreational
vessels may be allowed to transit
through the zone during breaks in the
racing.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Small entities may contact the person
listed under FOR FURTHER INFORMATION
CONTACT for assistance in understanding
and participating in this rulemaking. We
also have a point of contact for
commenting on action by employees of
the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have

determined that it does not have
implications for Federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office

of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34) (h), of the
Instruction, from further environmental
documentation. A final “Environmental
Analysis Check List” and a final
“Categorical Exclusion Determination”
are available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100, as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

» 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.

= 2. Add temporary § 100.35-T07-098 to
read as follows:

§100.35-T07-098 Race Week Miami Super
Boat Race; Miami Beach, Florida.

(a) Regulated areas. (1) The regulated
area encompasses all waters located
within 300 yards of the race course. The
course is established around the
described positions located offshore of
Miami Beach, Florida; (1) 26 06.745" N,
080 06.134" W (2) 26 06.752" N, 080
06.13" W (3) 26 06.079" N, 080 05.926"
W (4) 26 06.069" N, 080 06.047" W. All
coordinates referenced use Datum: NAD
1983.

(2) A viewing area has been
established by the Miami Super Boat
Race committee by a line parallel to the
shore passing through 26 06.738" N, 080
05.594" W. All coordinates reference
Datum: NAD 1983.

(b) Coast Guard Patrol Commander.
The Coast Guard Patrol Commander is
a commissioned, warrant, or petty
officer of the Coast Guard who has been
designated by Commanding Officer,
Coast Guard Group Miami FL.
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(c) Special local regulations. Non-
participant vessels are prohibited from
entering the regulated area unless
authorized by the Coast Guard Patrol
Commander. Spectator craft may remain
in the designated viewing area.

(d) Dates: This section is effective
from 11 a.m. to 4 p.m. on September 21,
2003.

Dated: July 28, 2003.
F.M. Rosa,

Captain, U.S. Coast Guard, Acting
Commander, Seventh Coast Guard District.

[FR Doc. 03-19901 Filed 8—4-03; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[OH155-3; FRL-7539-4]

Approval and Promulgation of Air

Quality Implementation Plans; Ohio;
Oxides of Nitrogen Regulations

AGENCY: Environmental Protection
Agency (USEPA).
ACTION: Final rule.

SUMMARY: This action is the conditional
approval of the Ohio oxides of nitrogen
(NOx) State Implementation Plan (SIP).
This document also contains USEPA’s
response to the adverse comment from
American Electric Power Services
Corporation (AEP) sent to USEPA
following publication of the original
direct final approval of the Ohio NOx
plan on January 16, 2003, which was
subsequently withdrawn because of
receipt of an adverse comment. USEPA
is conditionally approving the Ohio
NOx plan following the receipt of a
commitment from the Director of Ohio
EPA to change the flow control date in
the State plan from 2006 to 2005. On
June 25, 2003, Ohio sent a letter to
USEPA containing a commitment to
take specific enforceable measures by
which the flow control date will be
changed. These enforceable measures
include: timing by which Ohio will
begin the public process; timing when
the amended rule will be filed with the
Joint Committee on Administrative Rule
Review; timing of the public hearing;
and time span when the amended rule
process will be complete. Ohio EPA
expects the flow control date in the rule
to be changed approximately six months
from the date of the commitment letter.
USEPA found that the commitment is
acceptable and, therefore, USEPA is
taking action to conditionally approve
the Ohio plan based on the commitment
from Ohio to submit the revised rule by

December 26, 2003. We will populate
the compliance accounts of units listed
in the State’s rule after September 4,
2003, so that respective Ohio sources
can participate in the NOx trading
program.

DATES: This rule is effective on
September 4, 2003.

ADDRESSES: You may obtain a copy of
the State Implementation Plan revision
request at the address below. Please
telephone John Paskevicz at (312) 886—
6084 if you intend to visit the Region 5
office.

You may inspect copies of Ohio’s
NOx submittal and subsequent
commitment letter at: Regulation
Development Section, Air Programs
Branch (AR-18J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, [llinois
60604.

FOR FURTHER INFORMATION CONTACT: John
Paskevicz, Engineer, Regulation
Development Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, Chicago, Illinois,
60604. E-Mail Address:
paskevicz.john@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms
“you” refer to the reader of this rule
and/or to sources subject to the State
rule, and the terms “we”’, “us”, or “our”

refers to USEPA.

Table of Contents

I. Background

A. What requirements led to the State’s
submittal of the NOx emission control
plan?

B. What requirements must Ohio meet?

C. What have been the Court rulings
regarding USEPA’s NOx emission
control rule?

II. Summary of the State Submittal

A. When was the Ohio EPA NOx plan
submitted to the USEPA?

B. What are the basic components of the
Ohio EPA NOx plan?

C. Does the Ohio EPA NOx plan meet the
Federal NOx statewide emissions
budget?

D. What public review opportunities were
provided?

E. What guidance did USEPA use to
evaluate Ohio’s NOx control program?

F. Does the Ohio plan meet Federal NOx
SIP Call requirements?

G. What deficiencies were noted in the
Ohio EPA NOx plan?

H. What was USEPA’s initial action
regarding the Ohio plan?

I. What comments were received on Ohio’s
plan?

III. Response to Public Comment
IV. USEPA Action
V. Statutory and Executive Order Reviews

I. Background

A. What Requirements Led to the State’s
Submittal of the NOx Emission Control
Plan?

On October 27, 1998, the USEPA
promulgated a regulation known as the
NOx SIP Call for numerous States,
including the State of Ohio. The NOx
SIP Call requires the subject States to
develop NOx emission control
regulations sufficient to provide for a
prescribed NOx emission budget in
2007.

Preceding the promulgation of
USEPA’s NOx SIP Call, there had been
extensive discussions by federal, state,
and local environmental agencies,
industry, and environmental groups
regarding the transport of ozone in the
Eastern United States. The
Environmental Council of States (ECOS)
recommended the formation of a
national workgroup to assess the
problem and to develop a consensus
approach to addressing the transport
problem. As a result of ECOS’
recommendation and in response to a
March 2, 1995 USEPA memorandum,
the Ozone Transport Assessment Group
(OTAG) was formed to conduct regional
ozone transport analyses and to develop
a recommended ozone transport control
strategy. OTAG was a partnership
among USEPA, the 37 eastern States and
the District of Columbia, and industrial,
academic, and environmental groups.
OTAG was given the responsibility of
conducting the two years of analyses
envisioned in the March 2, 1995 USEPA
memorandum.

OTAG conducted a number of
regional ozone data analyses and
regional ozone modeling analyses using
photochemical grid modeling. In July
1997, OTAG completed its work and
made recommendations to the USEPA
concerning the regional emissions
reductions needed to reduce transported
ozone as an obstacle to attainment in
downwind areas. OTAG recommended
a possible range of regional NOx
emission reductions to support the
control of transported ozone. Based on
OTAG’s recommendations and other
information, USEPA issued the NOx SIP
Call rule on October 27, 1998. 63 FR
57356.

In the NOx SIP Call, USEPA
determined that sources and emitting
activities in 23 jurisdictions * emit NOx
in amounts that “significantly
contribute” to ozone nonattainment or

1 Alabama, Connecticut, Delaware, District of
Columbia, Georgia, Illinois, Indiana, Kentucky,
Maryland, Massachusetts, Michigan, Missouri, New
Jersey, New York, North Carolina, Ohio,
Pennsylvania, Rhode Island, South Carolina,
Tennessee, Virginia, West Virginia, and Wisconsin.
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interfere with maintenance of the 1-hour
ozone national ambient air quality
standards (NAAQS) in one or more
downwind areas in violation of Clean
Air Act (CAA) section 110(a)(2)(D)T)(I).
USEPA identified NOx emission
reductions by source sector that could
be achieved using cost-effective
measures and set state-wide NOx
emission budgets for each affected
jurisdiction for 2007 based on the
possible cost-effective NOx emission
reductions.

The source sectors include nonroad
mobile, highway mobile, electricity
generating units (EGUs), and major non-
EGU stationary point sources. EGUs
include stationary boilers and turbines
that generate at least some electricity,
even if they also generate steam for
industrial processes. Non-EGUs include
other large stationary boilers and
turbines, typically for the purpose of
generating steam for industrial
processes.

USEPA established recommended
NOx emissions caps for large EGUs
(serving a generator whose nameplate
capacity exceeds 25 megawatts) and for
large non-EGUs (maximum design heat
input exceeding 250 mmBTU per hour).
USEPA determined that significant NOx
reductions using cost-effective measures
could be obtained as follows:
application of a 0.15 pounds NOx/
mmBtu heat input emission rate limit
for large EGUs; a 60 percent reduction
of NOx emissions from large non-EGUs;
a 30 percent reduction of NOx
emissions from large cement kilns; and
a 90 percent reduction of NOx
emissions from large stationary internal
combustion engines. The 2007 state-
wide NOx emission budgets established
by jurisdiction were based, in part, by
assuming these levels of NOx emission
controls coupled with NOx emissions
projected by source sector to 2007.

Although the state-wide NOx
emission budgets were based on the
levels of reduction achievable through
cost-effective emission control
measures, the NOx SIP Call allows each
State to determine what measures it will
choose to meet the state-wide NOx
emission budgets. It does not require the
States to adopt the specific NOx
emission rates assumed by the USEPA
in establishing the NOx emission
budgets. The NOx SIP Call merely
requires States to submit SIPs, which,
when implemented, will require
controls that meet the NOx state-wide
emission budget. The NOx SIP Call
encourages the States to adopt a NOx
cap and trade program for large EGUs
and large non-EGUs as a cost-effective
strategy and provides an interstate NOx
trading program that the USEPA will

administer for the States. If States
choose to participate in the national
trading program, the States must submit
SIPs that conform to the trading
program requirements in the NOx SIP
Call.

B. What Requirements Must Ohio Meet?

The State of Ohio has the primary
responsibility under the Clean Air Act
for ensuring that Ohio meets the ozone
air quality standards and is required to
submit a SIP that specifies emission
limitations, control measures, and other
measures necessary for meeting the NOx
emissions budget. The SIP for ozone
must meet the ozone transport SIP Call
requirements, must be adopted pursuant
to notice and comment rulemaking, and
must be submitted to the USEPA for
approval.

These NOx emission reductions will
address ozone transport in the area of
the country primarily east of the
Mississippi River. USEPA promulgated
the NOx SIP Call pursuant to the
requirements of CAA section
110(a)(2)(D) and our authority under
CAA section 110(k). Section 110(a)(2)(D)
applies to all SIPs for each pollutant
covered by a NAAQS and for all areas
regardless of their attainment
designation. It requires a SIP to contain
adequate provisions that prohibit any
source or type of source or other types
of emissions within a State from
emitting any air pollutants in amounts
which will contribute significantly to
nonattainment in, or interfere with
maintenance of attainment of a standard
by any other State with respect to any
NAAQS.

Pursuant to its authority under
section 110(k)(5), USEPA concluded
that the SIPs for Ohio and other states
were substantially inadequate to
prohibit NOx emissions that
significantly contribute to ozone
nonattainment. As a result, Ohio was
required to submit SIP revisions that
addressed this inadequacy.

USEPA has published a model rule
for control of NOx emissions from
boilers and turbines. This model rule,
codified at Title 40 of the Code of
Federal Regulations Part 96 (40 CFR part
96), reflects USEPA’s recommendations
for the general design of the necessary
NOx emission control programs as well
as detailed recommendations for
specific program features. Similarly, at
63 FR 56393 (October 21, 1998), USEPA
has published a proposed Federal
implementation plan including rules
regulating cement kilns, which serve as
sample rules for this source type.
USEPA recommends the cost-effective
levels of control noted above. The
budget that USEPA established for states

reflects these control levels. USEPA
further recommends that states take the
necessary steps to allow their sources to
participate in a multi-state NOx
emissions trading program that USEPA
will run. While USEPA offers flexibility
to states on various elements of program
design, particularly in the distribution
of projected emission reductions,
USEPA can offer more streamlined
approval of programs that more closely
follow USEPA’s model rule. (See 63 FR
57365)

C. What Have Been the Court Rulings
Regarding USEPA’s NOx Emission
Control Rule?

When the USEPA published the NOx
SIP Call on October 27, 1998, a number
of States and industry groups filed
petitions challenging the rulemaking
before the United States Court of
Appeals for the District of Columbia.
The court, on May 25, 1999, stayed the
States’ obligation to submit SIPs in
response to the NOx SIP Call rule.
Subsequently, on March 3, 2000, the
court upheld most of USEPA’s NOx SIP
Call rule. The court, however, vacated
the rule as it applied to Missouri and
Georgia, and remanded for further
consideration the inclusion of portions
of Missouri and Georgia in the rule. The
court also vacated the rule as it applied
to Wisconsin because the court believed
that USEPA had not made a showing
that sources in Wisconsin significantly
contributed to nonattainment or
interfered with maintenance of the
ozone NAAQS in any other State.
Finally, the court remanded to USEPA
two issues concerning a limited portion
of the NOx emission budgets. See
Michigan et al. v. EPA, 213 F.3d 663 (DC
Cir. 2000). On April 11, 2000, based on
the remanded issues, USEPA initiated a
two phase approach to implement the
NOx SIP Call. Phase I of this approach
addressed the portion of the NOx SIP
Call upheld by the court. Phase I will
achieve the majority of the reductions in
the NOx SIP Call. The Phase I plan was
due from Ohio on October 30, 2000.

Phase II will address the few narrow
issues that the DC Circuit court
remanded to USEPA, including: how a
small subclass of facilities that generate
electricity (cogeneration units) should
be included in the rule; and what
control levels should be assumed for
large, stationary internal combustion
engines. Phase II of the NOx SIP Call
will not require a submittal from the
States until USEPA has proposed and
finalized rules in response to the court’s
remand.

On June 22, 2000, the court removed
the stay of the state’s obligation to
submit SIPs in response to the NOx SIP
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Call and denied petitioner’s motions for
rehearing and rehearing en banc. In
removing the stay, the court provided
that USEPA should allow 128 days for
States to submit SIPs to the USEPA, i.e.,
by October 30, 2000. Shortly after
removing the stay, petitioners requested
that the court adjust the NOx SIP Call
compliance date. In an action related to
Michigan v. EPA, 213 F.3d 663 (D.C. Cir
2000) the court then determined that the
compliance date for the SIP Call would
be May 31, 2004. Although the court’s
action affected only the compliance
deadline, other dates in the rule for
related requirements (such as flow
control) were also extended because
they were established relative to the
original compliance deadline.

II. Summary of the State Submittal

A. When Was the Ohio EPA NOx Plan
Submitted to the USEPA?

Ohio EPA submitted the NOx plan on
July 11, 2002. USEPA had an
opportunity to review and comment on
earlier draft versions of the rules during
the stakeholder review process. USEPA
made both formal and informal
comments, and these comments are
available in the Docket. The plan was
submitted in sufficient time for the
USEPA to make a finding of
completeness, which terminated the
imposition of sanctions which were
scheduled to go into effect on July 25,

2002, due to Ohio’s failure to submit a
plan. The Region 5 Regional
Administrator signed the completeness
finding on July 24, 2002. (see 67 FR
50600)

B. What Are the Basic Components of
the Ohio EPA NOx Plan?

The Ohio EPA plan includes the
following documents: (1) A letter from
the Director of Ohio EPA requesting a
revision to the Ohio EPA plan; (2) A
copy of the rules containing the
provisions and requirements to
implement a NOx budget trading
program to control and reduce
emissions of NOx in Ohio; (3) A copy
of the Ohio code indicating the
authority of the Ohio EPA Director to
develop and submit the revision; (4) A
notice of the proposed rulemaking and
public hearing; (5) A transcript of the
public hearing on the rules containing
comments and testimony; (6) The Ohio
Director’s Findings and Orders
announcing the adoption of rules
controlling NOx from sources in Ohio;
(7) A list of Ohio’s “interested parties”
or stakeholders to whom draft rules
were distributed for comment; (8)
Summary of comments submitted into
Ohio’s formal hearing record regarding
the proposed rules which establish a
NOx budget trading program in Ohio;
and, (9) Ohio’s budget demonstration
including a list of units (operating or

under construction) subject to the
State’s NOx rules.

Ohio’s NOx plan and rules apply to,
and establish, a trading program for
EGUs, non-EGUs, and portland cement
kilns. The rules contained in Chapter
3745-14, establish the provisions and
requirements to implement a NOx
budget trading program in Ohio. The net
effect of the rules is to cap emissions
from major emitters and provide
allowances to units to operate within
the State’s budget during the control
period. Allowance allocations are made
for five year periods with the exception
of the first period, which is for a four-
year period.

The State’s market-based program
which follows the model NOx budget
trading rule is the method selected by
Ohio to meet its NOx emissions
reduction obligations under the NOx
SIP Call. The trading program caps total
emissions in order to ensure that
emissions reductions are achieved and
maintained. Also, the flexibility in the
State’s program allows sources to reduce
emissions and where possible, and if
desired, generate allowances for trading.

The Ohio EPA plan includes Ohio
Rule 3745-14. This trading rule
contains eleven separate rule elements,
listed in Table 1, which correspond
with part 96 model rule of the NOx SIP
Call.

TABLE 1.—COMPARISON OF STATE RULE TO MODEL RULE

Ohio rule 3745-14—

Corresponds with USEPA rule . . .

01, General ProviSioNSs .........cccccevueeeriieeeiiineeannns

02, NOx authorized account representative ......

03, NOx budget permit ........c.cccoeeveviiiiniieeene.

04, Compliance certification ........c.cccoecveveviveennns

96.25, revisions.

Subpart A, Sections 96.1, 96.2, and 96.3 Purpose, Definitions and Ab-
breviations. 96.4, Applicability. 96.5, Retired unit exemptions. 96.6,
Standard requirements. 96.7, Computation of time.

Subpart B, Section 96.10 . .
tive. 96.11, Alternate NOx authorized account representative. 96.12,
Changing the account representative. 96.13, Account certificate of
representation. 96.14, Objections re: NOx account representative.

Subpart C, Section 96.20, NOx budget permit requirements. 96.21,
Submission of NOx budget permit application. 96.22, Information re-
quirements for NOx budget permit applications. 96.23, content.

. the NOx authorized account representa-

Subpart D, Section 96.30, Compliance certification report. 96.31, State

05, NOx allowance allocations (and Appendix A and B, for EGUs and
non-EGUs, for the period from 2004 through 2007).

06, NOx allowance tracking SyStem .........ccccevvuiiiiiiiiienieiie e

07, NOx allowance transfers ........ccccvcceeeiiiee i eee e

08, Monitoring and rePOItiNG .......c.eeeeiieeeriieee e

and USEPA's action on compliance certification.

Subpart E, Section 96.40, NOx allowance allocations. 96.41, Timing re-
quirements. 96.42 NOx allowance allocations. 96.55 Banking (Early
reduction credit and non-portion of this section).

Subpart F, Section 96.50, NOx allowance tracking system (ATS) ac-
counts. 96.51, Establishment of accounts. 96.52, NOx ATS respon-
sibilities of NOx authorized account rep. 96.53, Recordation of NOx
allowance allocations. 96.54, Compliance. 96.55, Banking. 96.56, Ac-
count error. 96.57, Closing of general accounts.

Subpart G, Section 96.60, Submission of NOx allowance transfers.
96.61, EPA recordation. 96.62, Notification.

Subpart H, Monitoring and Reporting. 96.70, General requirements.
96.71, Initial certification and recertification procedures. 96.72, Out of
control periods. 96.73, Notifications. 96.74, Recordkeeping and re-
porting. 96.75, Petitions. 96.76, Additional requirements to provide
heat input data for allocations.
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TABLE 1.—COMPARISON OF STATE RULE TO MODEL RuLE—Continued

Ohio rule 3745-14—

Corresponds with USEPA rule . . .

09, NOx budget opt-in units

10, Alternative compliance plans

11, Portland cement Kilns ..........ccoceeveeiiiiiiinnnne...

Subpart |, Individual Unit Opt-ins. Section 96.80, Applicability. 96.81,
General. 96.82, NOx authorized account representative. 96.83, Ap-
plying for NOx budget opt-in permit. 96.84, Opt-in process. 96.85,
NOx budget opt-in permit contents. 96.86, Withdrawal from NOx
budget trading program. 96.87, Change in regulatory status. 96.88,
NOx allowance allocations to opt-in units.

This rule allows a source to participate in alternate multi-pollutant re-
duction schemes such as the President’s Clear Skies proposal.

Part 98, subpart B, Emissions from cement manufacturing, proposed
rules, October 21, 1998.

Ohio’s plan includes opportunities for
sources to obtain, beginning in 2006, an
allocation for energy efficiency/
renewable energy projects. The Ohio
rule contains a provision which sets
aside one percent of the tons of NOx
emissions in the State trading budget.
This set-aside is for units that during the
control period reduce end-use demand
for electricity or displace electrical
energy utilization by use of wind power,
solar power, biomass or landfill
methane gas generation.

Ohio’s plan also sets aside one
percent of the trading budget beginning
in 2006 for innovative technology
projects. This means that an industry
can compete for a set-aside, using
stationary or mobile source technology

which has not yet been adequately
demonstrated in practice but where
there is a likelihood that the technology
will reduce NOx emissions and increase
energy efficiency.

C. Does the Ohio EPA NOx Plan Meet
the Federal NOx Statewide Emissions
Budget?

Yes, on July 11, 2002, Ohio submitted
a plan containing rules in OAC Chapter
3745-14 to respond to USEPA’s NOx
SIP Call published in the Federal
Register on October 27, 1998. We
reviewed the plan and found it
complete on July 23, 2002. (See 67 FR
50600, dated August 5, 2002)

USEPA’s NOx SIP Call affected
sources of NOx in 22 states (including
Ohio) and the District of Columbia. The

NOx SIP Call rulemaking established
statewide budgets for NOx emissions
beginning in the 2003 ozone season
(May 1 to September 30). Each state was
required to submit a State
Implementation Plan (SIP) containing
rules necessary to reduce NOx
emissions to the NOx budget levels.

On March 2, 2000, USEPA published
a final rule amending state NOx budgets
(65 FR 11222). Ohio used the
information from this final rule to
develop its budget. Further, Ohio
describes the process it used to develop
the budget in the budget demonstration
contained in its plan submittal. A
summary of the base and budget NOx
emissions contained in this rule for
Ohio are provided in table 2.

TABLE 2.—NOyx EMISSIONS BUDGET BY SOURCE CATEGORY

[tons]

Source Category

Non- .
. Area Highway
2007 Final EGU Non-EGU source Road mobile Total
mobile
[ T PSSR 163,132 50,001 21,860 43,380 94,850 373,223
Budget 48,990 40,194 21,860 43,380 94,850 249,274
Reduction 114,142 9,807 0 0 0 123,949

On November 15, 2000, Ohio
informally provided draft rules for
preliminary review to stakeholders and
USEPA to start the rulemaking process.
Ohio received comments on these draft
rules from USEPA and twenty-two other
interested parties. Ohio’s draft rules
were revised to take into account the
comments received, and the revised
draft rules were distributed to interested
parties on November 19, 2001. Ohio
EPA, again, received comments on these
draft rules from USEPA and thirty-eight
other interested parties. The rules, to be
submitted to Ohio’s Joint Committee for
Administrative Rule Review (JCARR),
were revised again taking into
consideration the comments. Ohio
believes that these rules will achieve the

NOx reductions required by USEPA’s
NOx SIP Call, and has finalized them for
inclusion in its submitted NOx plan.

The budget projections used to
prepare Ohio’s submission are the same
as the State budget established by
USEPA in the final rule published in the
Federal Register on March 2, 2000 (65
FR 11222). A minor change was made
by Ohio EPA and is addressed in the
State’s submittal. This change
corresponds with a technical correction
to the Ohio inventory made by USEPA
on October 31, 2001 (66 FR 54992).

Ohio’s budgets for Area Sources,
Mobile Sources and Non-Mobile sources
reflect emissions during the ozone
control period from May 1 through
September 30 for each year. The original

USEPA budgets that Ohio used in it’s
analysis can be found on the electronic
file entitled “OH.zip”’ on USEPA’s Web
site ftp://ftp.epa.gov/EmisInventory/
NOxSIPCall Mar2_2000. Ohio
submitted similar budgets for area,
mobile and non-mobile source
categories on a compact disk (CD) along
with the Budget Demonstration. The CD
is available in the Region 5 Docket.
Table 3 identifies the 2007 base budgets
for these sources and the name of the
attached file in which they are found.
No NOx reductions from these source
categories (mobile, area, and non-
mobile) are projected for Ohio’s budget
demonstration. Furthermore, Ohio does
not believe it is necessary to develop
additional NOx emission reduction
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measures to meet the statewide budget
during the 5-month ozone season.

TABLE 3.—UNAFFECTED SOURCE CATEGORIES
[tons]
2007 base ;
Source category budget File name

AATEA SOUICES ..ttt ettt e ettt e e ettt e e ekttt e ettt e e e be e e e eat s e e e aate e e e bt e e a2 abe e a2 eabe £ a4 s b e e a4 aR e e e e oA ke £ a2 s be e e 2 s bt e e Han b e e e embb e e e ehbe e e aabbeeeenbbeeennnneas 21,860 | OH_ar.wb3
[V 1] 11 LIS 1 U o =SSOSR 94,850 | OH_mb.wb3
NON-ROAA MODIIE SOUICES .....eiiiiiiieiieie ettt ettt ettt e e s bt e e aabe e e e ek bt e e ek bt e e eab b e e e aabbe e e shbeeeabbeeeanbseeeanbeeesanbeeaannnn 43,380 | OH_nr.wb3

11222). The files for EGUs on USEPA’s
Web site
“ftp:\\ftp.epa.gov\EmisInventory\NOx
SIPCall_ Mar2_2000” did not contain
2007 base or budget numbers. This file
contains information which includes

Table 4 contains the base and final
NOx budget for EGUs. Ohio obtained
these data from USEPA Clean Air
Markets Division. The file was not part
of the technical amendment to the NOx
SIP Call of March 2, 2000 (see 65 FR

TABLE 4.—BASE AND FINAL BUDGETS

the base and final budgets for EGUs.
Ohio submitted this file (along with
other files referenced here) on a CD with
the Budget Demonstration. The CD is
available in the Region 5 Docket.

[tons]
2007 2007
Source category base final File name
budget budget
= PP PP P PTPPPPPPRN 163,132 48,990 UT_budget.wb3

because on October 31, 2001, we made
a determination (66 FR 54992) that
Marathon Ashland Petroleum LLC’s
Plant 1576000301, emissions unit B0O15
was not a NOx budget unit. USEPA’s
original non-EGU budget was modified
to remove eighteen NOx allowances
initially designated for BO15 and to add
thirty-six tons of uncontrolled NOx

Table 5 contains the original budget
that USEPA calculated for large
industrial boilers (non-EGUs) located in
Ohio. The information in Table 5 can be
found on USEPA’s Web site at
“ftp:\\ftp. epa.gov\EmisIn
ventory\NOxSIPCall_Mar2_2000,” in
the file entitled “OH_pt.wb3.” USEPA
modified the original non-EGU budget

emissions from B015 to the total budget
for this source category