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Presidential Documents

Title 3—

The President

[FR Doc. 03-30513
Filed 12-5-03; 8:45 am]
Billing code 3195-01-P

Executive Order 13319 of December 3, 2003

Amendment to Executive Order 13183, Establishment of the
President’s Task Force on Puerto Rico’s Status

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered that Executive
Order 13183 of December 23, 2000, as amended, is further amended as
follows:

(1) Section 2 is amended by deleting the second and third sentences,
and inserting in lieu thereof the following: “It shall be composed of designees
of each member of the President’s Cabinet and the Deputy Assistant to
the President and Director for Intergovernmental Affairs. The Task Force
shall be co-chaired by the Attorney General’s designee and the Deputy
Assistant to the President and Director for Intergovernmental Affairs.”

(2) By deleting section 4, and inserting in lieu thereof the following:
“Sec. 4. Report. The Task Force shall report on its actions to the President
as needed, but no less frequently than once every 2 years, on progress
made in the determination of Puerto Rico’s ultimate status.”

~ /

THE WHITE HOUSE,
December 3, 2003.
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contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 66
[USCG-2000-7466]
RIN 1625-AA55 [Formerly 2115-AF98]

Allowing Alternatives to Incandescent
Lights, and Establishing Standards for
New Lights, in Private Aids to
Navigation

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard removes the
requirement to use only tungsten-
incandescent-light sources for private
aids to navigation (PATONSs) and
establishes more-specific performance
standards for all lights in PATONS.
These measures enable private industry
and owners of PATONSs to take
advantage of recent changes in lighting
technology—specifically allow owners
of PATONS s to use lanterns based on the
technology of light-emitting diodes
(LEDs), which may reduce the
consumption of power and simplify the
maintenance of PATONs. The more-
specific performance standards will
make the rules for PATONs equivalent
to those for Federal aids to navigation.
DATES: This final rule is effective March
8, 2004.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—2000-7466 and are
available for inspection or copying at
the Docket Management Facility, U.S.
Department of Transportation, room PL—
401, 400 Seventh Street, SW.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. You may also find this

docket on the Internet at http://
dms.dot.gov.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call
Dan Andrusiak, Office of Aids to
Navigation, at Coast Guard
Headquarters, telephone 202—-267-0327.
If you have questions on viewing the
docket, call Andrea M. Jenkins, Program
Manager, Docket Operations,
Department of Transportation,
telephone 202-366—-0271.

SUPPLEMENTARY INFORMATION:

Regulatory History

On October 4, 2000, the Coast Guard
published a direct final rule (DFR) [65
FR 59124] under the same docket
number as the one borne by this final
rule: USCG-2000-7466. We published
that rule as a DFR because we expected
that the public would readily embrace
it; however, we received an adverse
comment. Because of this, we withdrew
the DFR [66 FR 8 (January 2, 2001)] so
our engineers could analyze and
respond to the comment. Not only did
they follow the commenter’s advice to
make performance standards for LEDs
more specific; they also recommended
to the Marine Safety Council (now the
Marine Safety and Security Council),
our policy-setting body, the
standardizing of all rules related to
lights used as private aids to navigation
(PATONS).

On June 24, 2002, we published a
notice of proposed rulemaking entitled
Allowing Alternative Source to
Incandescent Light in Private Aids to
Navigation in the Federal Register (67
FR 42512). We received three letters
commenting on the proposed rule. No
public hearing was requested and none
was held.

Background

The Marine Safety Council, as it then
was, recommended this rulemaking to
provide owners of PATONs with more
options for selecting equipment. This
rule may reduce lifecycle cost, reduce
the consumption of power, and simplify
the maintenance of PATONSs by
allowing the use of lighting technologies
other than those based on tungsten-
incandescent light sources.

Discussion of Comments and Changes

We received three comments on this
rule as proposed. The first commenter
stated support for allowing alternatives

to incandescent lights in private aids to
navigation, but opined that the rule was
deficient since it would not require the

owners of such lights to maintain them.

Our response: We agree that
maintenance requirements are essential,
but we disagree that PATON owners do
not have a requirement to maintain
them. Existing 33 CFR 66.01-20 requires
that all classes of private aids to
navigation be maintained in proper
operating condition and § 66.01-45
makes it clear that only those authorized
to maintain PATONs may do so.

To assist owners in maintaining
PATONSs, we have required
manufacturers to provide each
purchaser a data sheet that accompanies
the PATON equipment at the time of
sale with the following information: the
recommended service life of the optic,
light source, and batteries. They must
also indicate a replacement interval to
ensure that the equipment meets the
minimum requirements in case of
degradation of the light or lens.

The commenter also stated that
replacement bulbs, particularly
tungsten-filament ones, are very
expensive and that because of this some
owners might replace the specialty-type
base of the original light with an Edison-
screw-type base and use household
bulbs.

Our response: This final rule requires
each owner, under “application
procedure,” to document his or her aid’s
make, model, advertised intensity, and
lamp source. The Coast Guard will
maintain this information in a database
that will help Coast Guard inspectors
verify that the proper equipment is
installed.

The second commenter pointed out
that, in addition to applying to private
aids to navigation in 33 CFR part 66, the
standards also apply to lights used on
artificial islands and fixed structures
regulated under 33 CFR part 67 by the
requirements of 33 CFR 67.01-1(b). The
commenter urged the Coast Guard to
establish a luminous-intensity standard
in eventual 33 CFR 66.01-11(a)(3) for
any light required to have a nominal
range of 5 nautical miles.

Our response: We agree that all
requirements under 33 CFR part 67
regarding the light signals supersede the
requirements under 33 CFR part 66.
However, to be consistent with the
operational ranges, we are adding
requirements for a 5-nautical-mile light
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signal to part 66. We are also changing
the intensity requirements to reflect
minimum intensity, subject to change
due to local environmental conditions,
at the discretion of the District
Commander.

The same commenter urged the Coast
Guard to remove ‘90 percent visibility”’
standards from 33 CFR 67.20-5, 67.25—
5(a), and 67.30-5(a), and rely on the
provisions of 33 CFR 67.01-1(b) to
invoke the luminous-intensity standard
of eventual 33 CFR 66.01-11(a)(3).

Our response: Part 66 generally
pertains to voluntary PATONSs. Part 67
refers to PATONS required by statute or
regulation for facilities that could pose
a danger to navigation. This being so,
we believe that a more stringent
requirement is necessary. In addition,
District Commanders generally require
greater than the minimum intensities for
PATON lights because of local
environmental conditions; therefore, the
standard of 90-percent visibility is a
legitimate requirement for 33 CFR part
67.

The same commenter stated that the
preamble to the proposed rule (67 FR
42513, 2nd column, 6th paragraph)
implied that existing lights would not
have to meet these new standards;
however, rather than refer to existing
lights, the proposed regulatory text for
33 CFR 66.01-12 referred to a “new
application” for a private aid. This
leaves uncertainty (and attendant
liability) regarding applicability of 33
CFR 66.01-11 to those existing lights
under 33 CFR parts both 66 and 67 that
may be subject to the “new
application.” For example, the existing
regulations require the filing of an
application for lights that are relocated
(such as the obstruction lights on mobile
offshore drilling units), or are subject to
transfer of ownership in accordance
with 33 CFR 66.01-55. The commenter
urged the Coast Guard to clearly state
that lights already in service can remain
in service as long as they continue to
meet the standards for luminosity and
effective intensity in effect at the time
they are placed in service.

Our response: If an owner must file a
new application as a result of
modifying, replacing, or installing a new
light, his or her PATON must comply
with the new standards. Changes in
ownership or relocation of a moveable
structure such as a mobile offshore
drilling unit, while requiring a new
application, would not require
replacement of existing lighting
equipment unless the environmental
conditions of the new location
demanded it.

The commenter stated that new 33
CFR 66.01-14(a)(4), which would

require a manufacturer to provide a
label indicating the date a light is placed
in service, does not make sense.

Our response: We agree. After careful
consideration, we modified the
requirement so that the label indicates
only the model and serial number of the
lantern. The District Commander will
maintain that information, details of the
application, and the manufacturer’s
recommended replacement interval in a
database accessible to Coast Guard
inspectors.

The third commenter stated that 33
CFR 66.01-11 of the NPRM designates
only three types of lights: 1-candela
lights, 2-candela lights, and 10-candela
lights. Lights of much higher
candlepower are required for PATONs
to attain the desired detection range.

Our response: We agree. We have
changed the intensity requirements to
reflect the minimum intensities required
for given ranges. The District
Commander will determine actual
required intensity after considering
local conditions including background
lighting and visibility.

The commenter recommended
deleting any references to ““nominal
range”’ and any correlating of intensity
to such range.

We agree. We changed the term
‘“nominal range” to “range.”

The commenter suggested that, to
make the rules for PATONs equivalent
to those for Federal aids to navigation,
we should require at least 50% of the
effective intensity within +4° of the
horizontal plane for LED lights in
alignment with current USCG in-house
requirements for LED buoy lanterns
(Specification G-SEC498A)—if not for
all LED lights, then at least for LED
lights greater than 10 candela.

Our response: We disagree. Federal
aids to navigation currently have an
approximate vertical divergence of +2°
to 50% of effective intensity. This
vertical divergence is adequate for
PATONS. There is no need to impose
stricter requirements on the public.

The commenter suggested that under
33 CFR 66.01-11(a) (1) we should add
the words “* * * except range and
sector lights”.

We agree. This final rule changes the
requirements of §§66.01-11(a)(1) and
66.01-11(a)(2) to exclude directional
lights.

The commenter stated that under
66.01—11(a)(2), given the limited vertical
divergence of some LEDs, there may be
no light emitted beyond the minimum
angle of +2°. There should be least 50%
of effective intensity within an angle of
+2° of the horizontal plane and 10% to
+4° of the horizontal plane required for
all beacons. There should be 50% of

effective intensity within an angle of +4°
of the horizontal plane for all buoy
lights, and all LED lights over 10
candela.

We disagree. Federal aids to
navigation currently have an
approximate vertical divergence of £2°
to 50% of effective intensity. We feel
that this is an adequate vertical
divergence for PATONSs and that stricter
requirements on the public are
unnecessary. In response to the
commenter’s request for vertical
divergence of +4° at 10% of peak
intensity, we feel that specifying the
divergence at 50% of peak intensity is
adequate; no additional breakdowns for
divergence are necessary.

The commenter stated that under 33
CFR 66.01-11(a)(3), in keeping with the
purpose stated in the proposed rule to
“make the rules for PATONSs equivalent
to those for Federal aids to navigation”,
we should require a minimum effective
intensity for PATONSs. This minimum
should correspond to the existing
Federal minimum of 9 candelas.

We disagree. We will not establish a
minimum intensity of 9 candela,
because this might nullify PATONs in
the range of 1 to 2 nautical miles.
Requiring lights that produce a
minimum intensity of 9 candelas may
require owners of PATONSs to
unnecessarily purchase hardware that
exceeds the requirements for their site.
This would create an unnecessary
burden for these owners.

The commenter stated that, under 33
CFR 66.01-11(a)(6), there is a
relationship among the initial intensity
of a new light, the minimum intensity
required by the proposed and existing
regulations (33 CFR parts 67 and 149),
and the recommended interval for
replacement when a light’s intensity
degrades to a value below the minimal
required intensity. The recommended
service life of the light sources, or lens,
will depend on the initial candela of a
new light and the level of degradation
the candela could suffer before it fell
below the minimal required intensity.

Our response: A lantern must meet
the minimum requirements of 33 CFR
part 66 throughout its service life. The
manufacturer must determine a
recommended replacement interval
based on degradation of the lens or light
source.

The commenter stated that, under 33
CFR 66.01-1(a)(7), a 10-day-reserve
battery capacity is seldom sufficient for
proper operation of a solar power
supply designed to operate year-round
without a low-voltage disconnect. We
should require the use of lanterns with
a minimum recharge capacity that
exceeds the current consumption of
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each LED during the month of least
insolation at the site of the lantern.

Our response: Our major solar-
powered lighthouses operate with an
autonomy of 10 days, so we feel this
reserve capacity is adequate for lanterns
as well. A low-voltage disconnect helps
preserve the battery if the lantern is
housed in a sealed, self-contained
power system. This rule requires the
reconnect voltage to be high enough to
prevent the light from short-cycling
daily. We agree that power production
for the site should exceed the load
during the worst average month of
insolation and are adding that
requirement to § 66.01-11(a)(7).

Under 33 CFR 66.01-11(a)(7), the
commenter recommended that we
should require bird spikes (or some
other bird-avoidance-apparatus) on all
lights to prevent degrading the
performance of both lenses and solar
panels due to soiling by birds.

We disagree. Bird spikes should not
be a requirement. Each manufacturer
can determine whether its design
encourages roosting of birds that could
affect performance of the PATON and
incorporate necessary means to
discourage them, if necessary.

After careful consideration, we
modified the requirement under 33 CFR
66.01—14 for the label to include only
the model and serial number of the
lantern. The District Commander will
maintain that information, details of the
application, and the manufacturer’s
recommended replacement interval in a
database accessible by Coast Guard
inspectors.

Regulatory Evaluation

This final rule is not a “‘significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget (OMB) has not reviewed it under
that Order. It is not “significant”” under
the regulatory policies and procedures
of the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Cost of Rule

This final rule will impose minimal
costs on manufacturers of PATONS.
Costs will stem from the requirement
that each PATON powered by an LED
must bear information about the
replacement interval of the light source.
This information will be unique for

many of the units sold each year,
requiring manufacturers to calculate
replacement intervals for about six
models of PATONSs so powered. Each
model will have several possible
replacement intervals depending on
consumers’ specifications. There is no
market today for such PATONS, so it is
impossible to know how many unique

replacement intervals will be published.

The cost estimate is thus based on an
approximation, assuming that each
manufacturer will calculate about ten
different replacement intervals for an
average of six different such PATONs in
the first year. The range of costs for the
ten international manufacturers of such
PATONSs could be as much as $16,500
for a total of 300 hours in the first year.
The costs in following years are
uncertain, because new manufacturers
are likely to enter the market once this
rule is enacted and significantly
increase the number of such PATONs
produced each year.

Manufacturers must also print model
numbers and serial numbers labels on
all PATONs. However, it is already
industry practice to print this
information on PATONS, so
manufacturers are currently in
compliance with Coast Guard
requirements for labels. Therefore, we
expect that these requirements will add
no costs to the manufacture of either
PATON:S or labels.

Benefits of Rule

This final rule allows owners of
PATON:S to choose from not only
tungsten bulbs, which are currently
permitted, but also the new technology
of LEDs. These consume less power and
have a longer lifespan than the sources
currently permitted. Purchasers of
PATONs powered by LEDs are likely to
reduce their electricity costs and spend
less time maintaining their PATONS.
Existing rules do not allow
manufacturers to sell LEDs for use in
PATONS.

Small Entities

Under the Regulatory Flexibility Act
[5 U.S.C. 601-612], we have considered
whether this final rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard conducted a survey
of industry, and discovered that there
are now two domestic manufacturers of
tungsten-incandescent-lighting sources

used for aids to navigation. Only one of
them qualifies as small according to the
standards of the Small Business
Administration. This rule, however,
allows the small company to continue
selling tungsten-incandescent PATONS.
Barring unforeseen changes in the
market for PATONs, we do not expect
that the legalization of PATONs
powered by LEDs will have any
significant impact on the sale of
cheaper, and more widely available,
tungsten-incandescent PATONS.

Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 [Public Law 104—
121], we offered to assist small entities
in understanding this final rule so that
they could better evaluate its effects on
them and participate in the rulemaking.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247).

Collection of Information

This final rule calls for a new
collection of information under the
Paperwork Reduction Act of 1995 [44
U.S.C. 3501-3520]. There is no current
market for PATONs powered by LEDs,
so there is no determination of how
many distinct models of such PATONS
will be produced with unique
replacement intervals. In the year
proceeding promulgation of this rule,
three domestic manufacturers of such
PATONS are likely to produce about six
models of such PATONs. Each model
will have about ten unique replacement
intervals based on various combinations
of light-source characteristics. On these
assumptions, the annual paperwork
burden will be around 90 hours. At $55
(the hourly rate for a non-Federal
employee doing this work), the cost
should be around $4950 in the year
proceeding promulgation.

As required by 44 U.S.C. 3507(d), we
submitted a copy of this rule to OMB for
its review of the collection of
information. OMB has approved the
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collection. The part numbers are 33 CFR
parts 66 and 67; the corresponding
approval number from OMB is Control
Number 1625-0011, which expires on
July 31, 2005.

You need not respond to a collection
of information unless it displays a
currently valid OMB control number.

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this final rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 [2 U.S.C. 1531-1538] requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this final rule will not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This final rule will not effect a taking
of private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This final rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this final rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial

direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that Order,
because it is not a “significant
regulatory action” under Executive
Order 12866 and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. It has not
been designated by the Administrator of
the Office of Information and Regulatory
Affairs as a significant energy action.
Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Environment

We have considered the
environmental impact of this final rule
and concluded that preparation of an
Environmental Impact Statement or
Environmental Assessment is not
necessary. This rule has been
thoroughly reviewed by the Coast
Guard, and the undersigned has
determined it to be categorically
excluded, under Categorical Exclusion
34(e), from further environmental
documentation. This determination
accords with Section 2.B.2 and Figure
2—1 of NEPA implementing procedures,
COMDTINST M16475.1D.

List of Subjects in 33 CFR Part 66

Navigation (water).
» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 66 as follows:

PART 66—PRIVATE AIDS TO
NAVIGATION

= 1. Revise the citation of authority for
part 66 to read as follows:
Authority: 14 U.S.C. 83, 84, 85; 43 U.S.C.

1333; Department of Homeland Security
Delegation No. 0170.1.

= 2.In § 66.01-5, revise the introductory
text and paragraphs (a) and (f) to read as
follows:

866.01-5 Application procedure.

To establish and maintain,
discontinue, change, or transfer
ownership of a private aid to navigation,
you must apply to the Commander of
the Coast Guard District in which the
aid is or will be located. You can find

application form CG-2554 at http://
www.uscgboating.org/safety/aton/
aids.htm or you can request a paper
copy by calling the Boating Safety
Information line at (800) 368—-5674. You
must complete all parts of the form
applicable to the aid concerned, and
must forward the application to the
District Commander. You must include
the following information:

(a) The proposed position of the aid
to navigation by two or more horizontal
angles, bearings and distance from
charted landmarks, or the latitude and
longitude as determined by GPS or
differential GPS. Attach a section of
chart or sketch showing the proposed
position.

(f) For lights: The color, characteristic,
range, effective intensity, height above
water, and description of illuminating
apparatus. Attach a copy of the
manufacturer’s data sheet to the

application.
* * * * *

= 3. Revise §66.01-10 to read as follows:

§66.01-10 Characteristics.

The characteristics of a private aid to
navigation must conform to those
prescribed by the United States Aids to
Navigation System set forth in subpart
B of part 62 of this subchapter.

= 4. Add §66.01-11 to read as follows:

§66.01-11 Lights.

(a) Except for range and sector lights,
each light approved as a private aid to
navigation must:

(1) Have at least the effective intensity
required by this subpart
omnidirectionally in the horizontal
plane, except at the seams of its lens-
mold.

(2) Have at least 50% of the effective
intensity required by this subpart within
+2° of the horizontal plane.

(3) Have a minimum effective
intensity of at least 1 candela for a range
of 1 nautical mile, 3 candelas for one of
2 nautical miles, 10 candelas for one of
3 nautical miles, and 54 candelas for
one of 5 nautical miles. The District
Commander may change the
requirements for minimum intensity to
account for local environmental
conditions. For a flashing light this
intensity is determined by the following
formula:

Ie:G/(0.2+t2 - t]_]

Where:

Ie = Effective intensity

G = The integral of the instantaneous
intensity of the flashed light with respect
to time

t1 = Time in seconds at the beginning of the
flash
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t, = Time in seconds at the end of the flash
to—t1 is greater than or equal to 0.2 seconds.

(4) Unless the light is a prefocused
lantern, have a means of verifying that
the source of the light is at the focal
point of the lens.

(5) Emit a color within the angle of
50% effective intensity with color
coordinates lying within the boundaries
defined by the corner coordinates in
Table 66.01-11(5) of this part when
plotted on the Standard Observer
Diagram of the International
Commission on Illumination (CIE).

TABLE 66.01-11(5)—COORDINATES
OF CHROMATICITY

Coordinates of
Color chromaticity
X axis y axis
WhIte .ooovvveeiiiiee e 0.500 0.382
0.440 0.382
0.285 0.264
0.285 0.332
0.453 0.440
0.500 0.440
Green .....cocccevveiiiiieennn, 0.305 0.689
0.321 0.494
0.228 0.351
0.028 0.385
Red ..o, 0.735 0.265
0.721 0.259
0.645 0.335
0.665 0.335
Yellow .vveeviieeiiiees 0.618 0.382
0.612 0.382
0.555 0.435
0.560 0.440

(6) Have a recommended interval for
replacement of the source of light that
ensures that the lantern meets the
minimal required intensity stated in
paragraph (a)(3) of this section in case
of degradation of either the source of
light or the lens.

(7) Have autonomy of at least 10 days
if the light has a self-contained power
system. Power production for the
prospective position should exceed the
load during the worst average month of
insolation. The literature concerning the
light must clearly state the operating
limits and service intervals. Low-voltage
disconnects used to protect the battery
must operate so as to prevent sporadic
operation at night.

(b) The manufacturer of each light
approved as a private aid to navigation
must certify compliance by means of an
indelible plate or label affixed to the aid
that meets the requirements of § 66.01—
14.

= 5. Add §66.01-12 to read as follows:

§66.01-12 May | continue to use the
private aid to navigation | am currently
using?

If, after March 8, 2004, you modify,
replace, or install any light that requires
a new application as described in
§66.01-5, you must comply with the
rules in this part.

m 6. Add §66.01-13 to read as follows:

§66.01-13 When must my newly
manufactured equipment comply with these
rules?

After March 8, 2004, equipment
manufactured for use as a private aid to
navigation must comply with the rules
in this part.

m 7. Add §66.01-14 to read as follows:

§66.01-14 Label affixed by manufacturer.

(a) Each light, intended or used as a
private aid to navigation authorized by
this part, must bear a legible, indelible
label (or labels) affixed by the
manufacturer and containing the
following information:

(1) Name of the manufacturer.

(2) Model number.

(3) Serial number.

(4) Words to this effect: “This
equipment complies with requirements
of the U.S. Coast Guard in 33 CFR part

’s

(b) This label must last the service life
of the equipment.

(c) The manufacturer must provide
the purchaser a data sheet containing
the following information:

(1) Recommended service life based
on the degradation of either the source
of light or the lamp.

(2) Range in nautical miles.

(3) Effective intensity in candela.

(4) Size of lamp (incandescent only).

(5) Interval, in days or years, for
replacement of dry-cell or rechargeable
battery.

Dated: November 18, 2003.
David S. Belz,

Rear Admiral, Coast Guard, Assistant
Commandant for Operations.

[FR Doc. 03-29650 Filed 12—5—-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[CGDO07-03-152]
RIN 1625-AA08

Special Local Regulations; 2003 Boca
Raton Holiday Boat Parade, Riviera
Beach, FL

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: Temporary special local
regulations are being established for the
2003 Boca Raton Holiday Boat Parade,
Riviera Beach, Florida. The event will
be held on December 20, 2003, on the
waters of the Intracoastal Waterway
between the C—15 canal, just North of
Bella Marra, and the Hillsboro
Boulevard bridge spanning the
Intracoastal Waterway. These
regulations exclude non-participant
vessels from the regulated area, which
includes the parade route, staging area,
and viewing area. These regulations are
needed to provide for the safety of life
on navigable waters during the event.
DATES: This rule is effective from 6 p.m.
until 9 p.m. on December 20, 2003.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket, are part of docket (CGD07-03—
152) and are available for inspection or
copying at Coast Guard Group Miami,
100 MacArthur Causeway, Miami
Beach, Florida, 33139 between 8 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
BMC Vaughn, Coast Guard Group
Miami, Florida at (305) 535—4317.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Publishing
an NPRM would be contrary to public
safety interests and unnecessary. These
regulations are needed to minimize
danger to the public resulting from
numerous spectator and participant
craft in close proximity to each other
around the staging, parade and viewing
areas of an event that will occur in a
relatively short period of time.
Moreover, the regulation will be in
effect for only 3 hours. For the same
reasons, under 5 U.S.C. 553(d)(3), the
Coast Guard finds that good cause exists
for making this rule effective less than
30 days after publication in the Federal
Register.

Background and Purpose

The 2003 Boca Raton Holiday Boat
Parade is a nighttime parade of
approximately 60 pleasure boats that
range in length from 15 feet to 100 feet
decorated with holiday lights. It is
anticipated that approximately 50
spectator craft will view the parade. The
parade will form in a staging area on the
Intracoastal Waterway at the C-15
Canal, just North of Bella Marra at
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approximately 26°25' N, then proceed
south on the Intracoastal Waterway
(ICW) to Hillsboro Boulevard Bridge at
approximately 26°19' N, where the
parade will disband. The regulated area
includes the staging area in the vicinity
of the C—15 canal, and the parade route.

Discussion of Rule

The special local regulations for this
event prohibit non-participant vessels
from entering the regulated area, which
includes the staging area for the parade,
in the vicinity of the mouth of the C—
15 canal, and the parade route south
along the Intracoastal Waterway to the
Hillsboro Boulevard Bridge. During
transit of the parade, these regulations
prohibit non-participating vessels from
approaching within 500 feet ahead of
the lead parade vessel, 500 feet astern of
the last participating vessel, or within
50 feet on either side of the outboard
parade vessels in the regulated area,
unless authorized by the Coast Guard
patrol commander.

The staging area and parade route
encompass the Intracoastal Waterway
from the C-15 Canal south to the
Hillsboro Boulevard Bridge. No
anchoring is permitted in the staging
area.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). This rule will be in effect for
only 3 hours on the date of the parade.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ‘““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in

a portion of the regulated area from 6
p-m. to 9 p.m. on December 20, 2003.
This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. This rule will be in
effect for only 3 hours late in the day
when vessel traffic is low. Any traffic
that needs to pass through the regulated
area will be allowed to pass with the
permission of the Coast Guard patrol
commander once the parade
participants have moved further along
the parade route.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Small businesses may contact the
person listed under FOR FURTHER
INFORMATION CONTACT for assistance in
understanding and participating in this
rulemaking. Small businesses may send
comments on the actions of Federal
employees who enforce, or otherwise
determine compliance with, Federal
regulations to the Small Business and
Agriculture Regulatory Enforcement
Ombudsman and the Regional Small
Business Regulatory Fairness Boards.
The Ombudsman evaluates these
actions annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandate Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of

$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that Order,
because it is not a “significant
regulatory action” under Executive
Order 12866 and is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. The
Administrator of the Office of
Information and Regulatory Affairs has
not designated it as a significant energy
action. Therefore, it does not require a
Statement of Energy Effects under
Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
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Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph 34(h), of the
Instruction, from further environmental
documentation. Under figure 2—1,
paragraph (34)(h), of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are not required for this
rule.

List of Subjects in 33 CFR Part 100

Marine Safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

» For the reasons set out in the preamble,
the Coast Guard amends 33 CFR part 100
as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

= 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add §100.35T-07-152 to read as
follows:

§100.35T-07-152 2003 Boca Raton
Holiday Boat Parade, Riviera Beach, FL.

(a) Regulated area. The regulated area
encompasses the staging area and
parade route for the 2003 Boca Raton
Holiday Boat Parade, which includes all
waters of the Intracoastal Waterway
from the C-15 Canal south to the
Hillsboro Boulevard Bridge.

(b) Coast Guard Patrol Commander.
The Coast Guard Patrol Commander is
a commissioned, warrant, or petty
officer of the Coast Guard who has been
designated patrol commander for the
event by Commander, Coast Guard
Group Miami, Florida.

(c) Special Local Regulations. (1)
Staging area. Entry or anchoring in the
staging area, in the vicinity of the mouth
of the C-15 canal where it intersects the
Intracoastal Waterway, by non-
participating vessels is prohibited,
unless authorized by the patrol
commander.

(2) Parade route. During the transit of
parade vessels, non-participating vessels
are prohibited from approaching within
500 feet ahead of the lead parade vessel,
500 feet astern of the last participating
vessel in the parade, or within 50 feet
either side of the outboard parade
vessels, unless authorized by the patrol
commander.

(c) Effective period: This section
becomes effective at 6 p.m. and

terminates at 9 p.m. on December 20,
2003.

Dated: November 24, 2003.
Harvey E. Johnson, Jr.,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 03-30376 Filed 12—5-03; 8:45 am]
BILLING CODE 4910-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2, 74, 78 and 101

[ET Docket No. 95-18, ET Docket No. 00—
258, IB Docket No. 01-185; FCC 03-280]

Allocation of Spectrum at 2 GHz for
Use by the Mobile-Satellite Service

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: This document modifies the
rules that new 2 GHz Mobile-Satellite
Service (MSS) licensees are to follow
when relocating incumbent Broadcast
Auxiliary Service (BAS) licensees in the
1990-2025 MHz band and Fixed Service
(FS) microwave licensees in the 2180—
2200 MHz band. These actions are taken
in light of our recent decision to
reallocate 30 megahertz of 2 GHz MSS
spectrum to new Fixed and Mobile
services as part of our Advanced
Wireless Services (AWS) proceeding,
and to allow MSS licensees to provide
an Ancillary Terrestrial Component
(ATC) in conjunction with their MSS
networks. We have also considered a
number of outstanding petitions for
reconsideration filed in response to our
initial decision to reallocate these bands
to MSS. Together, these decisions will
resolve outstanding issues relating to
the introduction of MSS at 2 GHz and
the consequential relocation of BAS and
FS licensees in these bands, which in
turn will set the stage for the
introduction of a variety of new and
highly anticipated advanced services
into these bands.

DATES: Effective January 7, 2004.

FOR FURTHER INFORMATION CONTACT:
Jamison Prime, Office of Engineering
and Technology, (202) 418-7474.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Third
Report and Order and Memorandum
Opinion and Order, ET Docket No. 95—
18, ET Docket No. 00-258, and IB
Docket No. 01-185, FCC 03-280,
adopted November 5, 2003, and released
November 10, 2003. The full text of this
Commission decision is available on the
Commission’s Internet site at http://
www.fcc.gov. It is available for

inspection and copying during normal
business hours in the FCC Reference
Information Center, Room CY-A257,
445 12th Street, SW., Washington, DC,
and also may be purchased from the
Commission’s duplication contractor,
Qualex International, 445 12th Street,
SW., Room, CY-B402, Washington, DC
20554; (202) 863-2893; fax (202) 863—
2898; e-mail qualexint@aol.com.

Summary of the Third Report and
Order and Third Memorandum
Opinion and Order

1. In the Third Report and Order and
Third Memorandum Opinion and Order
the Commission retains in substantial
part the BAS and FS relocation
procedures that new MSS entrants in
the 2 GHz band will follow and that
were originally adopted in the
Commission’s MSS Second Report and
Order, 65 FR 48174, August 7, 2000.
The modifications we make herein
respond to comments filed in response
to the Further Notice of Proposed
Rulemaking, 66 FR 47518, September
13, 2001, in the AWS proceeding and
the Notice of Proposed Rulemaking, 66
FR 47621, September 13, 2001, in the
MSS—ATC proceeding. In both of those
actions, the Commission sought
comment on how the introduction of
new services into the 2 GHz MSS band
would affect the existing BAS and FS
relocation procedures. We also address
petitions for reconsideration filed in
response to the MSS Second Report and
Order. Specifically, we make the
following decisions herein:

For relocation of BAS in the 1990-
2025 MHz band by new MSS entrants,
we:

* Require the relocation of BAS
incumbents in all television markets to
the final (Phase II) plan at 2025-2110
MHz. This will eliminate the necessity
of relocating BAS licensees to an
interim (Phase I) channel plan as part of
the previously adopted two-phase
approach to relocation.

* Retain the requirement that all BAS
operations in markets 1-30 must be
relocated prior to the initiation of new
MSS in the band.

* Amend the rules to specify that the
time period for calculating a one-year
mandatory BAS negotiation period for
markets 1-30 and the ten-year sunset
period commence upon publication of
this Report and Order in the Federal
Register.

* Require the relocation of all fixed
BAS stations on channels 1 and 2
nationwide prior to the initiation of new
MSS in the band.

* Decline to require the
reimbursement of relocation expenses
for BAS facilities for which initial
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applications were filed at the
Commission after adoption of the MSS
Second Report and Order.

* Modify our final (Phase IT) BAS
channel plan to provide for seven
channels of 12 megahertz each, and a
500 kilohertz data return link (DRL)
band at both ends of the seven channels.

* Permit BAS licensees to operate
indefinitely on their existing 17-
megahertz wide channels in the 2025-
2110 MHz band on a secondary basis, if
they so choose.

* Clarify that an assignment or
transfer of control does not disqualify a
BAS incumbent from relocation
eligibility.

For FS microwave relocation by MSS/
ATC licensees in the 2180-2200 MHz
band, we:

 Clarify that TIA TSB 10-F, or its
successor, is an appropriate interference
standard that may be used for
determining interference from MSS ATC
stations to incumbent FS operations in
the 2 GHz band.

 Clarify that FS incumbents
relocated through the negotiation
process are eligible for reimbursement
for relocation to leased facilities or
alternative media, but decline to extend
reimbursement eligibility to FS
incumbents that voluntarily self-
relocate.

* Decline to establish separate
“rolling” negotiation periods for each
FS incumbent as they are approached by
MSS licensees for relocation
negotiation.

* Amend the rules to specify that the
time period for calculating the
mandatory FS negotiation periods and
the ten-year sunset period commence
upon publication of the Report and
Order in the Federal Register.

* Clarify that an assignment or
transfer of control does not disqualify a
FS incumbent from relocation
eligibility.

* Decline to require MSS licensees to
relocate FS incumbents from which the
MSS operation would only receive, but
not cause, interference prior to the ten-
year sunset date.

2. The Third Report and Order and
Third Memorandum Opinion and Order
also address BAS and FS relocation
issues as they pertain to 2 GHz MSS
licensees as part of an overall effort to
promote the rapid introduction of MSS
into the 2 GHz bands. As such, we
combine a Report and Order addressing
the relevant comments that discuss BAS
and Fixed Service relocation issues in
two proceedings, ET Docket 00—258 and
IB Docket No. 01-185, with a
Memorandum Opinion and Order
addressing petitions that seek
reconsideration or clarification of

relocation decisions made in the MSS
Second Report and Order. The issues we
consider generally relate to relocation
timing, reimbursement eligibility,
negotiation commencement, and
technical/interference matters. Our
decisions are designed to account for
the actions the Commission has taken in
the subsequent proceedings, described
above, regarding the reallocation of a
portion of the MSS band and the
introduction of ATC services by MSS
licensees.

3. As an initial matter, we are not
altering the fundamental workings of
the relocation process that was adopted
in the MSS Second Report and Order.
For example, throughout the AWS
proceeding, commenters representing
incumbent licensees’ interests have
urged us to maintain the general
relocation principles of the Emerging
Technologies proceeding even if we
expand the nature and scope of services
in the band. We agree.

4. In order to provide for MSS entry
into the band in accordance with
construction milestones, MSS licensees
generally will have to relocate BAS and
FS incumbents. We note that, due to the
reallocation of the 1990-2000 MHz and
2020-2025 MHz bands in the AWS
proceeding, non-MSS licensees that may
begin service later will benefit from the
band clearing paid for by MSS licensees.
For this reason, we will provide an
equitable mechanism by which MSS
licensees can recover some of the
relocation costs incurred from other
licensees who will benefit from the
band clearing in the 1990-2000 MHz
and 2020-2025 MHz segments of the
1990-2025 MHz band. Thus, licensees
benefiting from MSS licensees’ efforts to
clear incumbent BAS from the 1990-
2025 MHz band will be expected to
share the costs of this relocation.

5. However, because the nature and
scope of new Fixed and Mobile service
licensees that will operate in the 1990—
2000 MHz and 2020-2025 MHz bands
has not yet been determined, we do not
set forth herein a comprehensive set of
procedures that new Fixed and Mobile
service providers (including AWS
entrants) in these bands must follow to
relocate incumbent BAS licensees and/
or to reimburse MSS licensees that will
have incurred relocation costs. We will
instead consider such matters in a
separate, future proceeding. This is
because the decisions we make with
respect to these bands may affect the
manner by which we apply the general
cost-sharing principles embodied in the
Emerging Technologies procedures. For
example, it is not clear how we would
apply our traditional cost-sharing
principles were we to use portion of the

bands to provide relocation spectrum
for Nextel’s operations in the 800 MHz
band or for MDS licensees in the 2150-
2160/62 MHz band, to relocate federal
government operations, or to provide
interference separation between new
AWS licensees and existing users in
adjacent spectrum bands. We expect,
however, that licensees that ultimately
benefit from spectrum cleared by MSS
shall bear the cost of reimbursing MSS
licensees for the accrual of that benefit.

6. Some petitioners also note the
complexity that introducing different
services with potentially different
geographic licensing schemes will have
on cost-sharing in the band. For
example, PCIA has suggested, inter alia,
that we authorize a third-party
clearinghouse to administer relocation
matters. We likewise defer
consideration of this issue because we
have not yet adopted service rules for
the Fixed and Mobile allocation in the
band and, therefore, do not know the
characteristics of new licensees that will
share the 2 GHz band with the existing
MSS licensees. We will be able to make
more meaningful decisions with respect
to these and other cost-sharing
procedures at a future time.

7. Finally, since the actions taken
herein include the relocation of existing
services and the addition of new
services within the subject frequency
bands, there may be some impact on
international coordination arrangements
currently in effect. Therefore, operation
in the border areas may be constrained
pending the completion of consultations
with foreign administrations, as
necessary, and until existing agreements
are revised and new agreements are
developed, as appropriate.

Report and Order—BAS

8. We believe that the core interests
that the Commission considered when it
crafted the MSS Second Report and
Order remain valid. The band will still
host MSS licensees, and the unique,
integrated nature of BAS has not
changed. What has changed is that, in
light of the decisions the Commission
made in the AWS proceeding, we can
expect additional new licensees to
occupy the 1990-2025 MHz band.

9. Of the 15 megahertz of spectrum
that we have reallocated from MSS in
the 1990-2025 MHz band to support
new Fixed and Mobile services, two
thirds occupies the lower end (1990-
2000 MHz) of the band and one third is
situated at the upper end (2020-2025
MHz). The twenty megahertz of
spectrum that remains for the four MSS
licensees is situated in the 2000-2020
MHz portion of the band. Phase I of the
transition was crafted so that BAS
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licensees would cease use of the
frequencies occupied by the existing
BAS channel 1 (1990-2008 MHz) in
order to allow MSS entry into the band,
but could continue to use channel 2
until there were a significant number of
MSS entrants so as to require use of the
2008-2025 MHz band. Now, however,
more than half of the Phase I spectrum
will be used for new Fixed and Mobile
applications, such as AWS. Because
each MSS licensee will be eligible to
choose a five megahertz Selected
Assignment in the revised MSS
allocation, only one MSS licensee will
be able to operate in the portion of the
band that contains spectrum that will be
available under Phase I of the relocation
plan. In the best case—one in which the
first MSS entrant selects the lowest
portion of the band—the entry of the
second MSS licensee will trigger Phase
II of the relocation plan. If the first MSS
licensee instead were to choose an
assignment at 2005 MHz, 2010 MHz or
2015 MHz, its entry would immediately
trigger Phase II.

10. We conclude that the practical
effect of these changed circumstances is
that new MSS licensees will begin using
Phase II spectrum (2008-2025 MHz)
sooner than was anticipated in the MSS
Second Report and Order. Under the
revised MSS allocation, no more than
one MSS licensee may operate in the
Phase I spectrum. The second MSS
licensee seeking to begin operations
(assuming the first chooses 2000-2005
MHz as its Selected Assignment) would
initiate the Phase II relocation process.
In order to meet the milestone
requirements for MSS licensees—which
require, for example, that non-GSO MSS
licensees construct and launch the first
two satellites in their system by January
17, 2005—MSS licensees will need to
act quickly to deploy their systems and
it is therefore highly likely that BAS
relocation to the Phase I channels would
not be complete when Phase II starts.

11. The initiation of the Phase I
relocation and quick transition to Phase
IT would undercut one rationale for a
two-phase transition—that the potential
to leave substantial amounts of
spectrum unused for a long period of
time would result in inefficient use of
valuable 2 GHz spectrum. In addition, a
two-phase transition was an appropriate
means of spreading out overall MSS
relocation costs when it appeared that
MSS licensees would begin operations
within the Phase I spectrum and would
not need Phase II spectrum until much
later—after their systems had grown and
matured. Under that scenario, a multi-
phase approach would reduce initial
costs to MSS entrants because a smaller
number of BAS licensees (those in

markets 1-100) would need to be
relocated during Phase I, and because it
is more likely that existing BAS
equipment could be retuned (versus
replaced) in order to operate in 14.5-15
megahertz-wide channels (versus the
final 12.5 megahertz-wide channels).
This plan also would have minimized
the initial costs incurred by the Phase I
MSS licensees. At that time, MSS
system proponents were “at widely
differing points in the process of
preparing to begin service.” Now, due to
impending milestones, the difference in
time between an “early” MSS entrant
and a “later’” MSS entrant will
necessarily be small.

12. Were we to retain the two-phase
relocation approach, MSS licensees
would be responsible for the costs of
relocating some BAS licensees to the
Phase I channel plan, plus the costs of
relocating all BAS licensees to the Phase
II channel plan soon after. This situation
would negate any cost-spreading
benefits that were envisioned by a two-
phase approach, and might even
increase overall relocation costs over a
relatively short term. If Phase II of the
transition is initiated during the time in
which Phase I relocations are taking
place, BAS operations may be on three
different band plans, and some BAS
licensees would face the disruption and
down time associated with being twice
relocated in a short period of time.

13. The MSS Second Report and
Order also adopted a two-phase
relocation plan because of the
“significant likelihood” that little or no
new equipment that would operate in
the Phase II channels would be
manufactured in time for MSS to begin
service. Much of the new equipment
was anticipated to be purchased during
Phase II of the transition, at which time
the Commission predicted that digital
BAS equipment would “‘benefit from
more time for design development,
becoming higher capacity, smaller, less
expensive, and less power-intensive.”
Such developments have taken place.
BAS manufacturers now offer extensive
lines of digital equipment that are
designed to operate in a variety of
channel widths, including the narrow
channels associated with Phase II.
Moreover, digital equipment has been
available for a sufficient time, in such
quantity, and such cost that broadcast
stations buying new equipment have
begun purchasing digital ENG
equipment. At the time the Commission
developed its relocation plan, digital
equipment for one BAS link was
estimated to cost $93,000. Recent filings
in the docket reflect lower cost
projections. SBE now estimates
relocation costs for a BAS link to be

between $20,000 and $25,000 (for a
receive site) and between $40,000 and
$55,000 (for a typical ENG vehicle). ICO
has derived similar cost estimates, based
on its separate informal discussions
with manufactures of 2 GHz capable
digital BAS equipment. A survey of the
broadcast industry conducted by the Ad
Hoc 2 GHz Reallocation Committee in
September 2003 estimated the total
population of 2 GHz transmitters and
receivers in use at television stations in
the United States and projected an
overall cost of $397 million to convert

2 GHz ENG services to digital operation
and as much as $115 million to convert
2 GHz fixed links to digital operation.
We note that the BAS relocation cost
estimates based on the Ad Hoc Survey
compare favorably to overall 2 GHz MSS
relocation costs of up to $3 billion that
had been estimated when the MSS
allocation was initially proposed and
support our overall conclusion that BAS
equipment that can operate in the Phase
IT frequencies is now both readily
available and available at a cost that is
less than that which was anticipated at
the time the relocation plan was
adopted.

14. Collectively, all of these factors
make the Phase I relocation plan no
longer practical. We will initiate Phase
IT of the transition by way of this Report
and Order. Our decision to initiate
Phase Il immediately is consistent with
suggestions made by several
commenters, including SBE. As a
practical matter, because the rapid
introduction of Phase II that would
likely occur were we to retain the
existing rules would eviscerate the
benefits associated with Phase I of the
transition, this decision simplifies what
would otherwise become a complex
relocation procedure with minimal
attendant benefits. For the reasons
described above, we can no longer
conclude maintaining the existing two-
phase relocation procedures strikes the
appropriate balance that is “not
unreasonably burdensome upon MSS,
while also fair to the incumbents.”
Given the subsequent developments in
the 1990-2025 MHz band, our decision
to initiate Phase II more effectively
meets this goal.

15. The initiation of Phase II will
allow us to supersede the remaining
mandatory negotiation period for Phase
I, which was due to end on November
13, 2003. Because the rules we adopt
herein may not take effect before
November 13, we will, effective
immediately, extend the stay of the
Phase I mandatory negotiation period
that was adopted in the Third
Suspension Order until such time that
the rules become effective.
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16. We will also retain the existing
market-segmented approach whereby
MSS licensees relocate BAS facilities in
markets 1-30 before they begin
operations, markets 31-100 within three
years after MSS begins operations, and
markets 101 and above within five years
after MSS begins operations. Those
parties that asked us to require that all
BAS markets be relocated at once base
their arguments, in large part, on the
difficulties that will be faced by BAS
licensees operating on different channel
plans. The Commission previously
considered these arguments in the MSS
Second Report and Order, and
ultimately concluded that a market-
segmented approach was best suited to
balance the needs of the current and
future users of the band,
notwithstanding the added challenges to
BAS operations. Nevertheless, we also
recognize that by initiating Phase II,
BAS licensees in markets 31-100 will
have to operate on five, as opposed to
six, channels for up to three years. This
situation would occur under our current
rules if Phase II is initiated before Phase
I is complete. Although licensees will
benefit by being certain that they will be
relocated to a final band plan in a set
time period and in a single step, we also
recognize that operation of five channels
will create short-term burdens for some
BAS licensees.

17. There are several factors can serve
to mitigate any difficulties that may
occur in coordinating BAS use in nearby
markets that operate on different
channel plans during the short duration
of the transition. Although the final
channel plan calls for the operation of
seven channels in a smaller amount of
spectrum, the bands of three of the new
channels will be fully within the bands
of three of the existing BAS channels, as
is illustrated in Table 1 on page 10 of
this 3rd RO and 3 MO&O. In addition,
at least some new BAS equipment is
expected to be designed so that it can
readily be programmed to operate on
both new and old BAS channels. We
also note that use of BAS channels 8
and 9 is unaffected by the transition.
Our decision to initiate Phase II
relocation procedures will, in some
ways, actually serve to reduce the
difficulties associated with BAS
licensees operating on different channel
plans in different markets at the same
time. Because there are now only two
channel plans for the BAS band,
licensees will not have to account for
the possibility of concurrent BAS use of
three separate channel plans.

18. MSS licensees—for whom cost
deferral continues to be a concern—will
continue to occupy former BAS
frequencies. We see no reason to change

our decision to require relocation on a
market-segmented basis because other
types of new licensees will also occupy
the band. As SBE notes, it is unclear
whether MSS or new terrestrial
licensees will be the first to deploy
service. Because MSS licensees have
significant up-front costs and cannot
engage in a gradual buildout because of
the large geographic reach of an MSS
signal, a MSS licensee that is the first
entrant in the band will still be required
to pay substantial up-front BAS
relocation costs and seek pro-rata
reimbursement from subsequent
licensees, without the benefit of having
had a revenue stream as it builds out its
system. A market-differentiated
approach allows for important cost-
spreading benefits, particularly because
the cost deferrals that were anticipated
with a delay between Phase I and Phase
I are no longer available. For example,
although the Ad Hoc Survey shows that
the greatest projected relocation costs
will occur in markets 1-30, these costs
are approximately 40 percent of the
estimated cost to relocate all markets.
Those commenters that assert that the
market-segmented approach is
unnecessary incorrectly assume that
non-MSS licensees will be the first to
initiate service in the 1990-2025 MHz
band and, as a result, do not account for
the unique needs of MSS licensees. In
addition, the introduction of ATC does
not alter our conclusion: because MSS
licensees are obligated to begin satellite
service before offering terrestrial
services, our decision to permit ATC
operations will not reduce up-front
costs or provide an earlier revenue
stream to defray such costs.

19. Finally, we find that the other
factors that led to the adoption of a
market-segmented approach are still
valid. Because new equipment is readily
available, one concern that drove the
original two-phase relocation plan—that
additional time would be needed for
equipment manufactures to develop and
build equipment that operated in the
Phase II channels—is no longer at issue.
Nevertheless, we recognize that it will
still take time to retune or replace
existing BAS equipment. For example,
SBE estimates that it takes one month to
transition one electronic news gathering
transmit and receive system at an
average television station. To require the
relocation of all BAS facilities before
MSS or other new licensees begin
service in the band would result in
intolerable delays in a process that has
already been marked by longer-than-
anticipated entry of new services into
the band. Such a course would severely
undermine the ability of MSS licensees

to secure entry into the band.
Accordingly, our decision to retain a
market-segmented approach allows us
to maintain a relocation plan that is not
overly burdensome to MSS entrants but
that is still fair to incumbents in the
band.

20. The elimination of Phase I
requires the slight modification of
several procedures. First, the restriction
on the use of the 2023-2025 MHz band
until all BAS incumbents have been
relocated to the final band plan is no
longer appropriate. This restriction was
designed to allow BAS licensees to use
channel 2 under a channel plan that we
will no longer be using. Moreover, we
have subsequently reallocated the 2023—
2025 MHz band to fixed and mobile
services. Next, we re-establish the
mandatory negotiation period between
new licensees and BAS licensees in the
top 30 markets. As discussed
previously, this negotiation period was
scheduled to end on November 13,
2002, for Phase I, under the terms of the
Third Suspension Order. Now that we
have resolved the issues that prompted
us to suspend expiration of the
mandatory negotiation period, we
anticipate that MSS licensees will move
quickly to resume the negotiation
process to relocate BAS incumbents in
the 1990-2025 MHz band. As such, we
establish a new mandatory negotiation
period between MSS licensees and BAS
incumbents in markets 1-30 (and for all
fixed BAS facilities regardless of market,
as described in the Memorandum
Opinion and Order, infra) that ends one
year from publication of this Report and
Order in the Federal Register. This time
period is appropriate to maintain the
balance of equities between MSS
licensees and BAS incumbents given the
amount of time that has already passed
since adoption of the MSS Second
Report and Order, and the upcoming
MSS milestone requirements. We also
modify our rules to make explicit that
a one-year mandatory negotiation period
for BAS markets 31 and above starts
when the first MSS licensee begins
operations. Finally, we specify that the
relocation procedures will apply to the
BAS markets as they existed upon
adoption of the MSS Second Report and
Order—]June 27, 2000. Because these
rules are based on a ranking of DMAs,
and because DMAs and their rank are
subject to modification, it is important
for us to specify a fixed point in time
in order to prevent potential confusion
or frustrate negotiations between
parties.

21. Under our existing rules, BAS
licensees in markets 31 and above
would have had to stop using BAS
channel 2 after the Phase II negotiations
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began but before MSS operations
actually commenced in the 2008-2025
MHz band. Because BAS incumbents
have not had the benefits of relocation
under Phase I, we find this requirement
is overly burdensome and we will ease
our rules to allow all BAS licensees to
use channels 1 and 2 (i.e. the 1990-2025
MHz band) while new licensees are
negotiating with BAS licensees in the
top 30 markets. BAS operations on the
1990-2025 MHz band in these markets
must instead end once the first MSS
licensee begins service.

22. We decline to consider more
comprehensive modifications to our
relocation procedures. We reject the
Joint Commenters’ suggestion that we
explore such revisions as part of a
Notice of Proposed Rulemaking as
unnecessarily burdensome and time
consuming. The modified version of the
existing plan we are adopting serves the
goals of our relocation policy and also
accounts for the special circumstances
involved in the transition of BAS and
introduction of satellite services into the
band.

Memorandum Opinion and Order—BAS

23. Sunset Date. In its Petition for
Partial Reconsideration, NAB/MSTV
requests that the sunset date after which
new MSS licensees are not required to
relocate BAS operations be eliminated,
or at a minimum, revised to take effect
ten years after the start of Phase II
negotiations. We continue to believe
that a sunset date is a vital component
of the Emerging Technologies relocation
principles. As stated in the MSS Second
Report and Order, a sunset date
provides a measure of certainty for new
technology licensees, while giving
incumbents time to prepare for the
eventuality of moving to another
frequency band. We recognize that the
unresolved issues relating to MSS
deployment have resulted in limited
negotiation between BAS and MSS
licensees to date. Now that we have
addressed allocation matters for the 2
GHz MSS band, we find that revising a
sunset date is appropriate. Further, our
decision to initiate the Phase II
negotiation period by way of this Report
and Order is similar to our earlier
decision to begin the Phase I negotiation
period after publication of the MSS
Second Report and Order in the Federal
Register, which also began the original
sunset date. In both cases, the beginning
of the negotiation period marks a
starting point for active negotiations
between incumbents and new licensees.
Accordingly, we are revising the sunset
date as follows: a new licensee’s
obligation to relocate an incumbent BAS
operator in the 1990-2025 MHz band

will end ten years after the publication
of this Report and Order in the Federal
Register.

24. Special Considerations for Fixed
Facilities. Under the two-phase
relocation policy, BAS licensees would
first cease operations on the 1990—-2008
MHz band once MSS operations begin
and, during Phase II, would stop using
the 2008-2025 MHz band. In their
Petition for Reconsideration of the MSS
Second Report and Order, the Broadcast
Filers ask that we expand mandatory
relocation to those BAS facilities
operating on channel 1 (1990-2008
MHz) in markets 31 and above that
cannot be retuned and refiltered to
accommodate the Phase I
channelization. SBE, in a substantially
similar request, asks that we require the
relocation of all non-frequency agile
links in both BAS channels 1 and 2
(1990-2025 MHz) outside the top 30
markets. This situation has the potential
to disrupt some BAS operations and
uniquely burden a limited class of
licensees in a manner not considered in
the MSS Second Report and Order.
While the Commission found in the
MSS Second Report and Order that the
number of BAS channels could be
reduced during the transition, it
discussed the aggregate need for seven
channels in a particular market and not
the unique needs of incumbent
licensees in the 1990-2025 MHz band
with facilities that cannot operate on the
remaining available channels. Many
BAS facilities that potentially could
have been retuned to operate in the
interim Phase I channels will likely
need to be replaced with spectrally
efficient digital equipment in order to
operate in the narrow Phase II channels.
The elimination of BAS operations in
the 1990-2025 MHz band can be
expected to have a significant effect on
fixed BAS facilities, such as intercity
relays and studio-to-transmitter links.
By contrast, mobile BAS facilities are
generally licensed from band edge to
band edge (i.e. authorized to operate in
any one of the BAS channels) and
should not suffer such harm.
Accordingly, we will expand our
relocation procedures to require fixed
facilities operating on the 1990-2025
MHz band in markets 31 and above that
are licensed on a primary basis to be
relocated on the same schedule as other
BAS facilities in the top 30 markets. If
a suitable replacement channel cannot
be found within a BAS market for a BAS
channel 1 or 2 facility and the parties
are unable to agree to an alternative
relocation plan as part of the mandatory
negotiation process, then the MSS
licensee will not be obligated to replace

that facility until such time that it is
obligated to relocate all BAS facilities in
that market. In this situation, the
incumbent BAS licensee will still be
required to cease use of the 1990-2025
MHz band once the first new licensee
begins operations. The relocation of
fixed stations on channels 1 and 2 in
markets 31 and above will follow the
same procedures that we established for
the relocation of facilities in BAS
markets 1-30, including a mandatory
negotiation period that ends one year
from publication of this Report and
Order in the Federal Register.

25. Subsequently Licensed BAS
Stations. In the MSS Second Report and
Order, the Commission decided that
those BAS facilities where the receipt
date of the initial application was prior
to June 27, 2000, the adoption date of
the MSS Second Report and Order,
could continue to operate on a primary
basis until relocated or the sunset date.
Initial applications filed after that date
have been licensed on a secondary basis
and, therefore, are not eligible for
relocation. We find that the relocation
eligibility cut-off date remains
appropriate and, therefore, are denying
petitions for reconsideration. None of
the subsequent decisions to allow new
services in the band or pleadings filed
in response to the MSS Second Report
and Order affects the fundamental
decision to provide for an 85 megahertz
BAS allocation. Holders of BAS licenses
issued after the MSS Second Report and
Order have known that the Commission
proposed to reduce the 2 GHz BAS band
to the 85 megahertz allocation in the
2025-2110 MHz band and have an
opportunity to consider any additional
expenses that may be associated with
phased relocation as well as the
development, availability, and
Commission approval of digital
equipment that can be used in the band.

26. Phase II BAS Channel Plan. SBE
asks us to modify the channel plan that
was adopted in the MSS Second Report
and Order in order to provide consistent
channel spacing. The use of seven 12
megahertz-wide channels will also
allow for two 500 kilohertz-wide data
return link (“DRL”’) bands—one at each
end of the re-farmed 2025-2110 MHz
BAS band. These DRL bands would be
available for narrowband downstream
control channels to TVPU transmitters
(such as an ENG truck) for applications
such as transmitter power control. We
find merit in this proposal. As SBE
notes, a prime benefit of this plan is that
manufacturers will be able to design for
uniform bandwidth ratios. Moreover, by
providing for two 500 kilohertz-wide
DRL bands, we can promote efficient
use of the band by BAS licensees.
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Replacement of the current Phase II
channel plan with the revised band plan
could reduce MSS and other licensees’
overall costs to relocate BAS. We revise
our Phase II channel plan to specify
seven 12 megahertz-wide channels and
two 500 kilohertz-wide DRL bands. We
will continue to permit split channel
operation by BAS licensees operating on
the Phase II channel plan. Although we
did not prohibit such operation, and did
not intend to suggest such a prohibition,
we find it beneficial to clarify this issue.
We also believe that BAS licensees
should have the ability to continue to
operate on channels 3—7 under the
“old” channel plan, if they so elect. We
will not prohibit BAS licensees from
continuing to use the existing channel
plan, so long as they restrict their use to
the 2025-2110 MHz band when they are
no longer permitted to use the 1990—
2025 MHz band segment. Because the
continued use of the existing channel
plan could disrupt BAS licensees that
have relocated to the Phase II channel
plan and lead to the difficulties in
coordination that SBE describes, we will
permit continued use of the “old”
channel plan only if all BAS licensees
in a market will agree to such operation.
Moreover, BAS licensees in such
markets must operate on a secondary
basis to other BAS licensees using the
Phase II channel plan and must be
prepared for the potential disruption
associated with secondary operation,
such as the interference likely to be
caused by a BAS licensee operating on
the Phase II channels that enters the
market to cover a sporting event or
breaking news story.

27. Additional Issues. Because the
BAS relocation is segmented by market,
BAS licensees in one market could be
operating on a different channel plan
than BAS licensees in adjacent markets
for part of the relocation period. Several
parties have asked for clarification of
the procedures by which BAS
operations will be protected from
harmful interference during and after
the transition. SBE describes situations
in which large market BAS facilities
cause interference in adjacent smaller
markets even while operating within the
bounds of the larger market, and
predicts that BAS licensees operating in
the smaller market may need to
reconfigure their systems in order to
eliminate or avoid interference. To the
extent that such interference is similar
to interference that small market
stations have previously received from
their large market neighbors, we expect
the parties to use the same coordination
procedures that they have previously
employed to resolve these issues.

Moreover, the Commission previously
considered comments by SBE and NAB/
MSTYV regarding the complexities
associated with the operation of BAS
equipment on different channels in
different markets, and found a
simultaneous cut-over to be impractical.
While these mitigation options may not
be available in all cases, we find the
cooperative procedures of BAS entities
will minimize any negative effects. We
also clarify that an assignment or
transfer of control will not disqualify an
incumbent in the 2 GHz BAS band from
relocation eligibility so long as the
facility is not rendered more expensive
to relocate as a result.

Report and Order—FS

28. ATC Inteference to FS. We affirm
that TIA TSB 10-F, or its successor
standard, is an appropriate standard for
purposes of triggering relocation
obligations by new terrestrial (ATC or
AWS) entrants in the 2 GHz band. Due
to the technical similarity of MSS
terrestrial operations to PCS which
operates in nearby bands and for which
TSB 10-F is well-suited, we conclude
that the criteria specified in TSB 10-F
should be equally suitable to determine
where sharing would be possible
between FS and MSS terrestrial
operations in the 2180-2200 MHz band.

29. Furthermore, consistent with the
approach we adopted for MSS satellite
operations in the MSS Second Report
and Order, where an initial MSS
licensee of terrestrial ATC operations
relocates both links of a paired FS
microwave link, any subsequent
licensee(s) that benefit from the
relocation will be required to participate
in the reimbursement of the initial
licensee. We decline, however, to adopt
API’s suggestion that we require the
initial MSS licensee of ATC to relocate
both paired FS links and, instead, leave
that decision to be resolved in the first
instance through the relocation
negotiation process. As a practical
matter, we again note that when one
path of a paired FS link is relocated, it
is often necessary due to technical
considerations to relocate both path
links. Consequently, even without a
mandatory requirement, we believe that
both links will, in practice, be relocated
in most instances. In particular, since
the FS transmit/receive electronics,
antenna and tower are often highly
integrated, it would likely be more
expensive and complex to relocate just
one link due to the additional retuning
and retrofitting—above and beyond that
normally involved with paired links—
that would be required to ensure
seamless operation with the legacy link
under the comparable facility

requirement. The general result is that
there should be a clear financial and
technical incentive for MSS/ATC
licensees to relocate both paired links as
at the same time.

30. On the other hand, there can be
individual situations where it is both
economically and technically feasible
within reason to relocate just one of the
paired links. To the extent such a
situation occurs, we do not believe that
MSS/ATC licensees should be per se
deprived of this option by regulation. In
any event, FS licensees are ensured of
comparable facilities under the
relocation rules and they have a year
under these rules to determine if a
satisfactory result has been achieved.
Therefore, we continue to believe that
leaving the decision of whether to
relocate both paired links to the
negotiation process is the better and
more flexible approach.

31. Self-relocation to leased facilities
or alternative media. As an initial
matter, we affirm that FS incumbents
that are relocated through the
negotiation process are eligible for
reimbursement for relocation to leased
facilities or alternative media. This is
consistent with the approach we have
previously taken in the Emerging
Technologies and Microwave Cost-
Sharing proceedings. We decline,
however, to extend reimbursement
eligibility or automatic reimbursement
credits as requested by Blooston to FS
incumbents that voluntarily self-relocate
to leased facilities or alternative media.
In addition to the reasons discussed in
the MO&O section with regard to Joint
Petitioners’ and SBC’s related requests,
we find that a reimbursement scheme
for voluntary self-relocation was not
envisioned by the MSS/FS relocation
plan and would likely require a
clearinghouse to administer
reimbursement claims. We believe that
initiating a plan for reimbursing those
who voluntarily relocate is not
warranted and that a further rulemaking
at this stage to consider such a plan
would only serve to delay MSS entry in
the 2 GHz band.

32. Negotiation periods. In response
to the AWS Further Notice, API and the
Association of Public-Safety
Communications Officials-International
(APCO) urge that we clarify that each FS
incumbent approached by an MSS
licensee for relocation negotiations
would receive the benefit of a full two
year (or three year for Public Safety)
negotiation period. We decline to
establish such “rolling”” negotiation
periods during which each FS
incumbent would be allowed a full two
or three year mandatory negotiation
period that would be triggered when
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notified by an MSS licensee of its desire
to negotiate. Such a scheme would
result in a large number of unrelated
mandatory negotiation periods that
would tend to further delay the overall
relocation process in the band. We
believe that such discontinuity would
be likely to create considerable
confusion and lack of finality as
compared with a single uniform
negotiation period for all FS
incumbents.

Memorandum Opinion and Order—FS

33. Ten-year sunset period. We do not
believe it would be in the public interest
to delay further the start of the
mandatory negotiation period for a
further uncertain period of time (i.e.,
until whenever the first MSS licensee
seeks to negotiate relocation of an FS
incumbent). Therefore, we are
specifying that the date of publication of
this Report and Order and
Memorandum Opinion and Order in the
Federal Register will be the starting
date of the mandatory negotiation
period between MSS licensees and FS
incumbents, as well as the starting date
of the related ten-year sunset period for
relocation of FS licensees by MSS
licensees in the 2180-2200 MHz band.
Similarly, we believe that the duration
of the mandatory negotiation period
should be modified—from two years for
non-public safety and three years for
public safety—to one year and two
years, respectively. Given the amount of
time that has already passed since
adoption of the MSS Second Report and
Order and the upcoming MSS milestone
requirements, we believe that this
modification is appropriate to maintain
the balance of equities between MSS
licensees and FS incumbents.

34. We decline to adopt the Joint
Petitioner’s request that MSS licensees
be required to notify FS incumbents of
their intention to relocate incumbents
within 90 days of the start of the
mandatory negotiation period. Under
the relocation plan adopted in MSS
Second Report and Order, we have
placed substantial relocation burdens on
MSS licensees with respect to FS—in
addition to BAS—incumbents in the 2
GHz band. In order to help balance
these substantial burdens, we believe
that MSS licensees should be afforded
maximum flexibility in choosing the
timing of negotiations during the
mandatory negotiation period. At the
same time, we find that the negotiation
starting date that we have adopted
herein will provide sufficient notice for
all FS incumbents to factor such
relocation into their business plans.
Therefore, we affirm that MSS licensees
may elect to notify FS incumbents of

their desire to enter into relocation
negotiations at any time during the
mandatory negotiation period and will
not be required to provide anticipatory
notice prior to doing so. Taken together,
we believe that these actions balance the
public interests in providing the
opportunity for early entry of new MSS
operations while maintaining the
integrity of incumbent FS services in the
2 GHz band.

35. Assignment or transfer of control.
We agree with the Joint Petitioners’
analysis that our policy on assignment
or transfer of control of incumbent FS
licensees needs to be clarified.
Therefore, consistent with our finding
in the 18 GHz Relocation Proceeding,
we clarify that an assignment or transfer
of control will not disqualify an FS
incumbent in the 2180-2200 MHz band
from relocation eligibility so long as the
facility is not rendered, as a result, more
expensive to relocate. On the other
hand, FS stations newly authorized after
the date of publication of the MSS
Second Report and Order (i.e.,
September 6, 2000) will not be eligible
for relocation. In addition, FS stations
making changes that are otherwise
classified as major modifications under
§1.929(a) will not be eligible for
relocation.

36. Interference to MSS Operations.
Joint Petitioners and Enron urge that
MSS licensees be obligated to relocate
incumbents prior to the ten-year sunset
whenever the MSS licensee would
receive interference from incumbent FS
operations in addition to whenever
interference is caused to FS incumbents.
Enron further asserts that the current
provisions ignore half of the
interference picture prior to the sunset
and would allow MSS licensees to
engage in ‘“‘cherry picking” where they
commence operations in order to
minimize initial relocation expenses
during their start-up phase. Petitioners
correctly observe that, prior to the ten-
year sunset for FS relocation in the 2
GHz band, we require MSS licensees to
relocate FS incumbent licensees after
coordination and a determination
according to TIA TSB-86 that
interference would be caused to an FS
incumbent. Subsequent to the sunset,
FS microwave licensees will be required
to relocate at their own expense within
six months of presentation of a written
demand by a MSS licensee that
determines it “will receive harmful
interference according to TIA TSB-86,
or that has received actual harmful
interference from the FS licensee.”

37. We decline to require MSS
licensees to relocate FS incumbents
from which they receive—but do not
cause—interference prior to the end of

the sunset period. As a practical matter,
we believe that MSS licensees will act
in their own best interests to maximize
the marketability of their service when
dealing with any interference that might
be received from FS incumbents. In that
regard, nothing in the MSS Second
Report and Order or our finding herein
prohibits an MSS licensee from making
an individual business decision to
resolve instances of interference
received from an FS incumbent prior to
the sunset date through a voluntary
arrangement with the FS licensee. Such
an arrangement could include terms for
relocating the incumbent FS operation.
Consequently, rather than making such
relocation mandatory, we believe that it
is better for each MSS licensee to make
its own business case decision whether
to relocate FS incumbents from which it
may receive interference in light of the
quality of service the MSS licensee
seeks to provide.

38. Furthermore, as the Commission
stated in the MSS Second Report and
Order with regard to balancing the
relocation burdens on each service, MSS
licensees in the 2 GHz band will face
unusually high costs in gaining early
access to spectrum because of the
nationwide nature of their service.
Requiring MSS licensees to relocate
only those FS incumbents to which
interference is caused prior to the sunset
period is but one step the Commission
has taken to minimize the relocation
expense for MSS licensees and, thereby,
provide their early access to the 2 GHz
band. Indeed, the Commission found in
the MSS Second Report and Order that
many of the adopted measures will
work hardships upon the incumbents in
order to minimize relocation costs to
MSS licensees. At the same time,
requiring MSS licensees to relocate FS
incumbents who are caused interference
by MSS operations prior to the sunset
will ensure the integrity and continuity
of the services provided to the public by
incumbent FS licensees during the ten-
year sunset period. Furthermore, the
sunset date for FS relocation serves the
public interest by providing certainty to
the relocation process, prevents MSS
licensees from being obliged to pay
relocation expenses indefinitely, and
provides incumbents with ample time to
either negotiate relocation or plan for
relocation themselves. Therefore, we
affirm that MSS licensees are not
required to relocate FS incumbents from
which they receive, but do not cause,
interference prior to the sunset date.
After the sunset date, FS incumbents
will be required to relocate at their own
expense upon demand by a MSS
licensee that determines it will receive
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harmful interference according to TIA
TSB—-86 (or TSB—10F in the case of ATC
operations by MSS licensees), or that
has received actual harmful interference
from the FS licensee. We do not find
these provisions to be inconsistent as
suggested by petitioners. Instead, we
find that they are complementary
toward achieving our underlying goal of
crafting a relocation process that strikes
a fair balance for all parties.

39. Voluntary self-relocation. Joint
petitioners and SBC request that we
clarify that incumbents in the 2110-
2150 MHz or 2165-2200 MHz bands
that voluntarily self-relocate may
participate in 2 GHz band relocation
cost sharing in similar fashion to the
relocation plan we adopted for Personal
Communications Services (PCS) in a
separate proceeding. ICO responds that
such an approach is inappropriate in
this proceeding because, unlike the
situation in the PCS cost-sharing
proceeding cited by Joint Petitioners,
MSS may not identify their selected 2
GHz frequencies until they have placed
their first satellite in its intended orbit.

40. We decline to extend cost-sharing
eligibility to self-relocating FS
incumbents. Under the plan adopted in
the MSS Second Report and Order,
relocation of incumbent FS microwave
links need occur only if there is harmful
interference. We find that allowing self-
relocating FS incumbents to share in
relocation costs would circumvent our
intention of limiting relocation to those
FS incumbents receiving interference
which cannot be resolved through the
coordination process and a TSB—86 (or
TSB 10-F for terrestrial ATC to FS)
interference determination.
Furthermore, we find that requiring
relocation under those circumstances
would inordinately increase the
relocation cost burden on MSS
licensees.

Final Regulatory Flexibility Analysis

41. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA),! an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in
each of the following documents: the
Further Notice of Proposed Rulemaking
component of the First Report and
Order and Further Notice of Proposed
Rulemaking? and the Third Notice of

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601—
612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), Public Law 104-121, Title II, 110 Stat.
857 (1996).

2 Amendment of Section 2.106 of the
Commission’s Rules to Allocate Spectrum at 2 GHz
for Use by the Mobile-Satellite Service, ET Docket
No. 95-18, First Report and Order and Further
Notice of Proposed Rule Making, 12 FCC Rcd 7388

Proposed Rulemaking component of the
Memorandum Opinion and Order and
Third Notice of Proposed Rulemaking
and Order 3 in ET Docket No 95-18, the
Notice of Proposed Rulemaking* in 1B
Docket No. 01-185, and the Further
Notice of Proposed Rulemaking
component of the Memorandum
Opinion and Order and Further Notice
of Proposed Rulemaking5 in ET Docket
No. 00-258. The Commission sought
written public comments on the
proposals in the Further Notice of
Proposed Rulemaking, the Third Notice
of Proposed Rulemaking, the Notice of
Proposed Rulemaking and the Further
Notice of Proposed Rulemaking,
including comment on each IRFA. This
present Final Regulatory Flexibility
Analysis (FRFA) conforms to the RFA.6

A. Need for, and Objectives of, the Third
R&O0 and Third MO&0O

42. The goal of the Third Report and
Order and Third Memorandum Opinion
and Order is twofold. First, in the Third
Report and Order, we modify the rules
that new 2 GHz Mobile-Satellite Service
(MSS) licensees are to follow when
relocating incumbent Broadcast
Auxiliary Service (BAS) licensees that
currently operate within the 1990-2025
MHz band and when relocating Fixed
Service (FS) microwave licensees that
currently operate within the 2180-2200
MHz band. For the 1990-2025 MHz
band, we immediately initiate Phase II
of a planned two-phase relocation plan.
In conjunction with the beginning of
Phase II, we restart negotiation periods
between MSS licensees and BAS
incumbents to run for the publication of
the Third Report and Order and Third
Memorandum Opinion and Order in the
Federal Register. These actions are
necessary because the Third Report and

(1997), 62 FR 19509 and 62 FR 19538, April 22,
1997, respectively.

3 Amendment of Section 2.106 of the
Commission’s Rules to Allocate Spectrum at 2 GHz
for Use by the Mobile-Satellite Service, ET Docket
No. 95-18, Memorandum Opinion and Order and
Third Notice of Proposed Rulemaking and Order,
13 FCC Rcd 23949 (1998) 63 FR 69606 and 63 FR
69562, December 17, 1998.

4 Flexibility for Delivery of Communications by
Mobile Satellite Service Providers in the 2 GHz
Band, the L-Band and the 1.6/2.4 GHz Band, IB
Docket No. 01-185, Notice of Proposed Rulemaking,
16 FCC Rcd 15532 (2001), 66 FR 47621, September
13, 2001.

5 Amendment of Part 2 of the Commission’s Rules
to Allocate Spectrum Below 3 GHz for Mobile and
Fixed Services to Support the Introduction of New
Advanced Wireless Services, Including Third
Generation Wireless Systems, ET Docket No. 00—
258, Memorandum Opinion and Order and Further
Notice of Proposed Rulemaking, 16 FCC Rcd 16043
(2001), 66 FR 47591, September 13, 2001.

6See 5 U.S.C. 604.

Order” in ET Docket No. 00-285
reallocated the 1990-2025 MHz band to
allow for both MSS licensees and new
fixed and mobile service licensees to
occupy the band. The allocation of a
portion of the 1990-2025 MHz band to
new fixed and mobile services means
that MSS licensees will no longer be the
only parties involved in the relocation
of BAS incumbents that currently
occupy the band. MSS licensees will
operate in a reduced amount of
spectrum from 2000-2020 MHz, and
will now need to relocate BAS
incumbents from spectrum that was
designated as part of Phase II of the BAS
relocation plan. Accordingly, incumbent
BAS licensees must be relocated of this
Phase II spectrum much more quickly
that was anticipated when MSS was to
occupy the entire 1990-2025 MHz band.
It is also necessary to reset the
negotiation periods to recognize the
initiation of Phase II, the entry of new
licensees into the band, and the lack of
negotiation that was expected to have
taken place between MSS and BAS
licensees by this time. For the 2180-
2200 MHz band, we affirm that the TIA
TSB 10-F interference standard may be
used for determining interference from
MSS ATC stations to incumbent FS
operations in the 2 GHz band. This
modification was necessary because the
Order? in IB Docket No. 01-185 allowed
MSS licensees to incorporate Ancillary
Terrestrial Components into their
systems. The 10-F standard is
appropriate for the interference analysis
of such non-satellite system
components.

43. In the Third Memorandum
Opinion and Order, we both grant and
deny petitions for reconsideration and
clarification of the above-referenced
First Report and Order and Further
Notice of Proposed Rulemaking. With
respect to the 1990-2025 MHz band, we
grant petitions and revise the sunset
date (i.e. the date by which new
licensees are no longer obligated to
relocate incumbents in the band);

7 Amendment of Part 2 of the Commission’s Rules
to Allocate Spectrum Below 3 GHz for Mobile and
Fixed Services to Support the Introduction of New
Advanced Wireless Services, Including Third
Generation Wireless Systems, ET Docket No. 00—
258, Third Report and Order, Third Notice of
Proposed Rulemaking, and Second Memorandum
Opinion and Order, 18 FCC Red 2223 (2003), 68 FR
12015 and 68 FR 11986, March 13, 2003,
respectively.

8 Flexibility for Delivery of Communications by
Mobile Satellite Service Providers in the 2 GHz
Band, the L-Band, and the 1.6/2.4 GHz Bands, IB
Docket No. 01-185, Report and Order and Notice
of Proposed Rulemaking, 18 FCC Rcd 1962 (2003),
68 FR 33640, June 5, 2003, Errata (rel. March 7,
2003), appeal pending, AT&T Wireless Services,
Inc. and Cellco Partnership d/b/a Verizon Wireless
v. FGC, No. 03-1191 (D.C. Cir. filed July 8, 2003).
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require that fixed facilities operating in
BAS channels 1 and 2 (1990-2008 MHz
and 2008-2025 MHz, respectively) be
relocated prior to the initiation of MSS
service; and modify the channel plan for
the frequency band to which BAS
operations will be relocated. We
otherwise deny the petitions relating to
the 1990-2025 MHz band and retain our
previously adopted relocation rules. The
changes we adopt are necessary to
recognize the entry of new fixed and
mobile service licensees in the 1990—
2025 MHz band and the lack of
negotiations to date between MSS and
BAS licensees; to provide relief to fixed
BAS facilities that would otherwise
have to cease operation for three years
or more; and to provide a new BAS
channel plan that promotes efficiencies
in equipment manufacture and
operation by incorporating uniform
channel sizes. For the 2180-2200 MHz
band, we adopt a date certain from
which FS-MSS negotiations and the
sunset date run, and clarify that a
transfer or assignment will not affect a
FS licensee’s relocation rights. We
otherwise deny the petitions relating to
the 2180-2200 MHz band and retain our
previously adopted relocation rules. The
changes we adopt are necessary to
provide clarity to the relocation process,
and serve to reduce the notification
requirements for MSS licensees
regarding initiation of the negotiation
period that were required under the
previous relocation rules.

44. Collectively, the rules we adopt in
the Third Report and Order and Third
Memorandum Opinion and Order are
designed to allow for the rapid
provision of MSS in the 2 GHz band by
resolving outstanding issues relating to
the relocation of incumbent users in the
1990-2025 MHz and 2180-2200 MHz
bands. These actions are based on our
response to petitions for reconsideration
and clarification filed in the docket, in
conjunction with the proposals we set
forth in the Notice of Proposed
Rulemaking in 1B Docket No. 01-185
and the Further Notice of Proposed
Rulemaking component of the
Memorandum Opinion and Order and
Further Notice of Proposed Rulemaking
in ET Docket No. 00-258.

B. Sumary of Significant Issues Raised
by Public Comments in Response to the
IRFA

45. There were no comments filed
that specifically addressed the rules and
policies proposed in the IRFA.

C. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply

46. The RFA directs agencies to
provide a description of, and, where
feasible, an estimate of, the number of
small entities that may be affected by
the rules adopted herein.® The RFA
generally defines the term ““small
entity” as having the same meaning as
the terms ‘“small business,” “small
organization,” and ‘“‘small governmental
jurisdiction.” 10 In addition, the term
“small business’” has the same meaning
as the term “small business concern”
under the Small Business Act.11 A
“small business concern” is one which:
(1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).12

47. Fixed Microwave Services.
Microwave services include both
common carrier 13 and private-
operational fixed 14 services. The SBA
has developed a small business size
standard for Cellular and Other Wireless
Telecommunication, of which these
fixed microwave services are a part, and
which consists of all such firms having
1,500 or fewer employees.15 According
to Census Bureau data for 1997, in this
category there was a total of 977 firms
that operated for the entire year.16 Of
this total, 965 firms had employment of
999 or fewer employees, and an
additional twelve firms had
employment of 1,000 employees or
more.1” Thus, under this size standard,

95 U.S.C. 604(a)(3).

105 U.S.C. 601(6).

115 U.S.C. 601(3) (incorporating by reference the
definition of “small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

1215 U.S.C. 632.

1347 CFR 101 et seq. (formerly, part 21 of the
Commission’s Rules).

14 Persons eligible under parts 80 and 90 of the
Commission’s rules can use Private Operational-
Fixed Microwave services. See 47 CFR parts 80 and
90. Stations in this service are called operational-
fixed to distinguish them from common carrier and
public fixed stations. Only the licensee may use the
operational-fixed station, and only for
communications related to the licensee’s
commercial, industrial, or safety operations.

1513 CFR 121.201, NAICS code 517212 (changed
from 513322 in October 2002).

16 U.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization),”
Table 5, NAICS code 513322 (issued October 2000).

171d. The census data do not provide a more
precise estimate of the number of firms that have

the majority of firms can be considered
small.

48. Broadcast Auxiliary Service
(BAS). BAS involves a variety of
transmitters, generally used to relay
broadcast programming to the public
(through translator and booster stations)
or within the program distribution chain
(from a remote news gathering unit back
to the stations). The Commission has
not developed a definition of small
entities specific to broadcast auxiliary
licensees. The U.S. Small Business
Administration (SBA) has developed
small business size standards, as
follows: (1) For TV BAS, we will use the
size standard for Television
Broadcasting, which consists of all such
companies having annual receipts of no
more than $12.0 million;*8 (2) For Aural
BAS, we will use the size standard for
Radio Stations, which consists of all
such companies having annual receipts
of no more than $6 million;° (3) For
Remote Pickup BAS we will use the
small business size standard for
Television Broadcasting when used by a
TV station and that for Radio Stations
when used by such a station.

49. According to Commission staff
review of BIA Publications, Inc. Master
Access Television Analyzer Database as
of May 16, 2003, about 814 of the 1,220
commercial television stations in the
United States had revenues of $12
million or less. We note, however, that,
in assessing whether a business concern
qualifies as small under the above
definition, business (control)
affiliations 20 must be included.2? Our
estimate, therefore, likely overstates the
number of small entities that might be
affected by our action, because the
revenue figure on which it is based does
not include or aggregate revenues from
affiliated companies. There are also
2,127 low power television stations
(LPTV).22 Given the nature of this
service, we will presume that all LPTV
licensees qualify as small entities under
the SBA size standard. According to
Commission staff review of BIA
Publications, Inc., Master Access Radio
Analyzer Database, as of May 16, 2003,
about 10,427 of the 10,945 commercial
radio stations in the United States had
revenue of $6 million or less. We note,

1,500 or fewer employees; the largest category
provided is “Firms with 1,000 employees or more.”

1813 CFR 121.201, NAICS code 515120.

19]d. NAICS code 515112.

20 “Concerns are affiliates of each other when one
concern controls or has the power to control the
other or a third party or parties controls or has to
power to control both.” 13 CFR 121.103(a)(1).

21“SBA counts the receipts or employees of the
concern whose size is at issue and those of all its
domestic concern’s size.” 13 CFR 121.103(a)(4).

22FCC News Release, ‘“Broadcast Station Totals as
of September 30, 2002 (Nov. 6, 2002).
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however, that many radio stations are
affiliated with much larger corporations
with much higher revenue, and, that in
assessing whether a business concern
qualifies as small under the above
definition, such business (control)
affiliations 23 are included.?# Our
estimate, therefore, likely overstates the
number of small businesses that might
be affected by our action.

50. Cable Antenna Relay Service
(CARS). CARS includes transmitters
generally used to relay cable
programming within cable television
system distribution systems. The SBA
has developed a small business size
standard for Cable and other Program
Distribution, which consists of all such
companies having annual receipts of no
more than $12.5 million. According to
Census Bureau data for 1997, there were
1,311 firms within the industry category
Cable and Other Program Distribution,
total, that operated for the entire year.2°
Of this total, 1,180 firms had annual
receipts of under $10 million, and an
additional 52 firms had receipts of $10
million to $24,999,999.00.26 Thus,
under this standard, the majority of
firms can be considered small.

51. Geostationary, Non-Geostationary
Orbit, Fixed Satellite, or Mobile Satellite
Service Operators (including 2 GHz MSS
systems). The Commission has not
developed a definition of small entities
applicable to geostationary or non-
geostationary orbit, fixed-satellite or
mobile-satellite service operators. The
SBA has developed a small business
size standard for Satellite
Telecommunications Carriers, which
consists of all such companies having
$12.5 million or less in annual
receipts.2” According to Census Bureau
data for 1997, there were 324 firms that
operated for the entire year.28 Of this
total, 273 firms had annual receipts
under $10 million, and an additional
twenty-four firms had annual receipts of
$10 million to $24,999,990.29 Thus,

23 “Concerns are affiliates of each other when one
concern controls or has the power to control the
other, or a third party or parties controls or has the
power to control both.” 13 CFR 121.103(a)(1).

24 “SBA counts the receipts or employees of the
concern whose size is at issue and those of all its
domestic and foreign affiliates, regardless of
whether the affiliates are organized for profit, in
determining the concern’s size.” 13 CFR
121.103(a)(4).

2513 CFR 121.201, NAICS code 517510 (changed
from 513220 in October 2002).
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2713 CFR 121.201, NAICS code 517410 (changed
from 513340 in October 2002).

281J.S. Census Bureau, 1997 Economic Census,
Subject Series: Information, “Receipt Size of Firms
Subject to Federal Income Tax: 1997,” Table 4,
NAICS code 513340 (issued October 2000).
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under this size standard, the majority of
firms can be considered small.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

52. The Third Report and Order and
Third Memorandum Opinion and Order
modifies relocation rules that were
originally adopted in the Second Report
and Order and Second Memorandum
Opinion and Order in this docket. To a
large degree, the item contains no new
reporting, recordkeeping, or other
compliance requirements. For example,
we retain the requirement that all BAS
operations in markets 1-30 be relocated
prior to the initiation of MSS in the
band; decline to change the
qualifications by which a BAS licensee
is eligible for relocation; continue to
permit BAS licensees to operate on a 17-
megahertz wide channel plan within the
reduced BAS spectrum band if all
licensees within a market so choose;
and do not alter the relocation process
for FS licensees (such as adding
provisions to permit self-relocation or
adopting “rolling” negotiation periods).
Because we previously addressed the
reporting, recordkeeping, and other
compliance requirements associated
with these matters as part of the FRFA
adopted in the Second Report and Order
and Second Memorandum Opinion and
Order, we incorporate by reference
those aspects of the reporting and other
compliance requirements that remain
unchanged.

53. Our decision, however, modifies
several dates associated with the
relocation of BAS and FS incumbents.
Specifically, the duration of the
mandatory negotiation period for BAS
markets 1-30, FS stations, and the
sunset date are all based on the
publication date of the item in the
Federal Register. We previously froze
the mandatory negotiation period for
BAS relocation—originally scheduled to
end on September 6, 2003—because
unresolved issues relating to MSS
deployment had limited the
negotiations between MSS and BAS
licensees.30 Because the Third Report
and Order and Third Memorandum
Opinion and Order adopts rules and
procedures that will allow the
relocation of BAS and FS licensees to
continue, we establish new dates
associated with relocation of BAS and
FS incumbents. Because the new dates
are designed to afford parties that are
involved in the relocation with time

30 Amendment of Section 2.106 of the
Commission’s Rules to Allocate Spectrum at 2 GHz
for use by the Mobile-Satellite Service, ET Docket
No. 95-18, Order, 17 FCC Rcd 15141 (2002).

frames that are substantially similar to
those that were previously adopted, the
change in dates will have no adverse
impact on all parties involved in the
relocation, including smaller entities.

54. The initiation of Phase II of the
BAS relocation and the requirement that
all fixed BAS stations operating on
channels 1 and 2 be relocated prior to
the initiation of MSS operations both
have the potential to affect the
compliance burdens associated with
relocation. The initiation of Phase II of
the relocation process will reduce the
overall relocation burdens for MSS by
eliminating the expense and reporting
requirements that are associated with
Phase I. There will be no disruption and
no uncertainty for BAS licensees
because the rules adopted herein
provide sufficient time for fixed
facilities to relocate without losing their
ability to operate on their existing
primary status.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

55. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): ““(1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance and reporting requirements
under the rule for such small entities;
(3) the use of performance rather than
design standards; and (4) an exemption
from coverage of the rule, or any part
thereof, for such small entities.””3?

56. In response to Petitions for
Reconsideration of the Second Report
and Order and Second Memorandum
Opinion and Order, we concluded that
the temporary loss of BAS channels 1
and 2 during relocation would have the
potential to disrupt fixed BAS
operations and uniquely burden
licensees. For example, loss of the
studio-to-transmitter links would likely
necessitate television broadcast stations
to obtain alternate facilities to transport
their signal to their transmitter for
broadcast. Otherwise, these licensees
would have to wait for as many as five
years before their facilities would be
relocated. Because we are reluctant to
impose such a delay which would
unacceptably jeopardize television
operations that rely on fixed BAS
facilities on channels 1 and 2, we
decline to exempt smaller entities from

315 U.S.C. 603(c)(1)-(c)(4).
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the rule requiring the rapid relocation of
these facilities.

57. We retained the general rule that
staggers the relocation of BAS facilities
based on a market-size approach. Under
this rule, the burden of MSS entrants to
relocate BAS facilities is staggered over
time, based on the size of a particular
BAS market. Unlike mobile BAS
operations, which can typically be
tuned to operate on different channels,
fixed BAS facilities are tuned to a single
channel. Because of the importance of
these fixed channels and because the
temporary loss of channels 1 and 2
could uniquely impair operations for
BAS licensees with fixed facilities tuned
to these channels, we concluded that
such facilities should be relocated
without delay. We also rejected
proposals that would have MSS relocate
all BAS facilities, regardless of their
fixed or mobile status or the size of
market in which they operate. Although
this action would have provided the
same relief for fixed BAS facilities
operating on channels 1 and 2, a
wholesale front-loaded relocation of all
BAS facilities would have imposed
significant burdens on MSS licensees,
including those MSS licensees that are
small entities.

F. Report to Congress

58. The Commission will send a copy
of the Third Report and Order and
Third Memorandum Opinion and Order
including this FRFA, in a report to be
sent to Congress pursuant to the
Congressional Review Act.32 In
addition, the Commission will send a
copy of the Second Report and Order,
including this FRFA, to the Chief
Counsel for Advocacy of the SBA. A
copy of this Third Report and Order and
Third Memorandum Opinion and Order
and FRFA (or summaries thereof) will
also be published in the Federal
Register.33

Ordering Clauses

59. Pursuant to sections 4(i), 7, 302,
303(c), 303(e), 303(f), 303(g) and 303(r)
of the Communications Act of 1934, as
amended, 47 U.S.C. sections 154(i), 157,
302, 303(c), 303(e), 303(f), 303(g) and
303(r), this Third Report and Order and
Third Memorandum Opinion and Order
IS ADOPTED and that parts 2, 74, 78,
and 101 of the Commission’s Rules ARE
AMENDED as specified in rule changes,
effective January 7, 2004.

60. Pursuant to sections 4(i), 303(f),
and 303(r) of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i),
303(f), and 303(r), and 553(d) of the

32 See 5 U.S.C. 801(a)(1)(A).
33 See 5 U.S.C. 604(b).

Administrative Procedure Act, 5 U.S.C.
553(d), the expiration date of the initial
two-year mandatory BAS negotiation
period for Phase I set forth in the
Second Report and Order in ET Docket
No. 95-18 IS HEREBY SUSPENDED
until the effective date of the rules
adopted in this Third Report and Order
and Third Memorandum Opinion and
Order, effective immediately upon
release of this order, consistent with the
terms discussed in the order.

61. Pursuant to sections 4(i), 302,
303(e), 303(f), 303(g), 303(r) and 405 of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 302, 303(e),
303(f), 303(g) and 405, that the petitions
for reconsideration in ET Docket No.
95-18 filed by Joint Petitioners (CICC,
FWCC, et al), Broadcast Filers (Cosmos
Broadcasting Corp., Cox Broadcasting, et
al), Society of Broadcast Engineers, Inc.,
and National Association of
Broadcasters and the Association for
Maximum Service Television, Inc., ARE
GRANTED to the extent discussed in the
Third Report and Order and Third
Memorandum Opinion and Order.

62. The petitions for reconsideration
in ET Docket No. 95-18 filed by Joint
Petitioners (CICC, FWCC, et al) and
Celsat America, Inc. ARE DISMISSED
AS MOQOT.

63. The petitions for reconsideration
in ET Docket No. 95-18 filed by Joint
Petitioners (CICC, FWCC, et al), Enron
North America Corp., SBC
Communications, Inc., Broadcast Filers
(Cosmos Broadcasting Corp., Cox
Broadcasting, et al), Society of
Broadcast Engineers, Inc., and National
Association of Broadcasters and the
Association for Maximum Service
Television, Inc., ARE DENIED in all
other respects.

64. The Consumer and Governmental
Affairs Bureau, Reference Information
Center, SHALL SEND a copy of this
Third Report and Order and Third
Memorandum Opinion and Order,
including the Final Regulatory
Flexibility Certification, to the Chief
Counsel for Advocacy of the Small
Business Administration.

65. The proceeding in ET Docket No.
95-18 IS TERMINATED.

List of Subjects
47 CFR Part 2
Communications equipment, Radio.
47 CFR Part 74 and 101
Radio.
47 CFR Part 78

Cable television, Radio.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Rule Changes

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 2, 74,
78 and 101 as follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

» 1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.

m 2. Section 2.106, the Table of
Frequency Allocations, is amended by
revising footnotes NG156, NG168,
NG177 and NG178 in the list of non-
Federal Government (NG) Footnotes to
read as follows:

§2.106 Table of Frequency Allocations.

* * * * *

Non-Federal Government (NG)
Footnotes

* * * * *

NG156 The band 2000-2020 MHz is
also allocated to the fixed and mobile
services on a primary basis for facilities
where the receipt date of the initial
application was prior to June 27, 2000,
and on a secondary basis for all other
initial applications. Not later than
December 9, 2013, the band 2000-2020
MHz is allocated to the fixed and mobile

services on a secondary basis.
* * * * *

NG168 The band 2180-2200 MHz is
also allocated to the fixed and mobile
services on a primary basis for facilities
where the receipt date of the initial
application was prior to January 16,
1992, and on a secondary basis for all
other initial applications. Not later than
December 9, 2013, the band 2180-2200
MHz is allocated to the fixed and mobile

services on a secondary basis.
* * * * *

NG177 In the bands 1990-2000 MHz
and 2020-2025 MHz, where the receipt
date of the initial application for
facilities in the fixed and mobile
services was prior to June 27, 2000, said
facilities shall operate on a primary
basis and all later-applied-for facilities
shall operate on a secondary basis to
any service licensed pursuant to the
allocation adopted in FCC 03-16, 68 FR
11986, March 13, 2003 (“Advanced
Wireless Services”). Not later than
December 9, 2013, all such facilities in
the bands 1990-2000 MHz and 2020-
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2025 MHz shall operate on a secondary
basis to Advanced Wireless Services.

NG178 In the band 2165-2180 MHz,
where the receipt date of the initial
application for facilities in the fixed and
mobile services was prior to January 16,
1992, said facilities shall operate on a
primary basis and all later-applied-for
facilities shall operate on a secondary
basis to any service licensed pursuant to
the allocation adopted in FCC 03-16, 68
FR 11986, March 13, 2003 (‘“Advanced
Wireless Services”). Not later than
December 9, 2013, all such facilities in
the band 2165-2180 MHz shall operate
on a secondary basis to Advanced

Wireless Services.
* * * * *

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

» 3. The authority citation for part 74
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 307, 336(f),
336(h) and 554.

= 4. Section 74.602 is amended by
revising paragraph (a)(3)(i), and by
revising and redesignating paragraph
(a)(3)(ii) as (a)(3)(iii) and by adding a new
paragraph (a)(3)(ii) and by removing and
reserving paragraph (a)(4) to read as
follows:

§74.602 Frequency assignment.

(a) L

(3)(i) After January 7, 2004, stations
may adhere to the channel plan
specified in paragraph (a) of this
section, or the following channel plan in
Band A:

Channel A1r—2025.5-2037.5 MHz
Channel A2r—2037.5-2049.5 MHz
Channel A3r—2049.5-2061.5 MHz
Channel A4—2061.5-2073.5 MHz

Channel A5r—2073.5-2085.5 MHz
Channel A6r—2085.5-2097.5 MHz
Channel A7r—2097.5-2109.5 MHz

(ii) Stations adhering to the channel
plan specified in paragraph (a)(3)(i) of
this section may also use the following
40 data return link (DRL) channels to
facilitate their operations in the 2025.5—
2109.5 MHz band:

Lower band DRL channels

2025.000-2025.025 MHz
2025.025-2025.050 MHz
2025.050-2025.075 MHz
2025.075-2025.100 MHz
2025.100-2025.125 MHz
2025.125-2025.150 MHz
2025.150-2025.175 MHz
2025.175-2025.200 MHz
2025.200-2025.225 MHz
2025.225-2025.250 MHz
2025.250-2025.275 MHz
2025.275-2025.300 MHz

2025.300-2025.325 MHz
2025.325-2025.350 MHz
2025.350-2025.375 MHz
2025.375-2025.400 MHz
2025.400-2025.425 MHz
2025.425-2025.450 MHz
2025.450-2025.475 MHz
2025.475-2025.500 MHz

Upper band DRL channels

2109.500-2109.525 MHz
2109.525-2109.550 MHz
2109.550-2109.575 MHz
2109.575-2109.600 MHz
2109.600-2109.625 MHz
2109.625-2109.650 MHz
2109.650-2109.675 MHz
2109.675-2109.700 MHz
2109.700-2109.725 MHz
2109.725-2109.750 MHz
2109.750-2109.775 MHz
2109.775-2109.800 MHz
2109.800-2109.825 MHz
2109.825-2109.850 MHz
2109.850-2109.875 MHz
2109.875-2109.900 MHz
2109.900-2109.925 MHz
2109.925-2109.950 MHz
2109.950-2109.975 MHz
2109.975-2110.000 MHz

(iii) Broadcast Auxiliary Service,
Cable Television Remote Pickup
Service, and Local Television
Transmission Service licensees in
Nielsen Designated Market Areas
(DMASs) 1-30, as such DMAs existed on
September 6, 2000, will be required to
use the Band A channel plan in
paragraph (a)(3)(i) of this section after
completion of relocation by an Emerging
Technologies licensee in accorance with
§ 74.690 of this chapter. Licensees
declining relocation and licensees in
Nielsen DMAs 31-210, as such DMAs
existed on September 6, 2000, will be
required to discontinue use of the 1990—
2025 MHz on the date that the first
Mobile-Satellite Service licensee begins
operations in the 2000-2020 MHz band.

(4) [reserved]

* * * * *

m 5. Section 74.690 is amended by
revising paragraphs (a), (b), and (e) to
read as follows:

§74.690 Transition of the 1990-2025 MHz
band from the Broadcast Auxiliary Service
to emerging technologies.

(a) Licensees proposing to implement
Mobile-Satellite Services using
emerging technologies (MSS Licensees)
may negotiate with Broadcast Auxiliary
Service licensees operating on a primary
basis and fixed service licensees
operating on a primary basis in the
1990-2025 MHz band (Existing
Licensees) for the purpose of agreeing to
terms under which the Existing
Licensees would relocate their
operations to the 2025-2110 MHz band,
to other authorized bands, or to other

media; or, alternatively, would
discontinue the use of the 1990-2025
MHz band when MSS operations
commence in the 2000-2020 MHz band.

(b) An Existing Licensee in the 1990—
2025 MHz band allocated for licensed
emerging technology services will
maintain primary status in the band
until the Existing Licensee’s operations
are relocated by a MSS Licensee or are
discontinued under the terms of
paragraph (a) of this section.

* * * * *

(e) Subject to the terms of this
paragraph (e), the relocation of Existing
Licensees will be carried out in the
following manner:

(1) Existing Licensees and MSS
licensees may negotiate individually or
collectively for relocation of Existing
Licensees to one of the channel plans
specified in § 74.602(a)(3) of this
chapter. Parties may not decline to
negotiate, though Existing Licensees
may decline to be relocated.

(1) MSS licensees must relocate all
Existing Licensees in Nielsen
Designated Market Areas (DMAs) 1-30,
as such DMAs existed on September 6,
2000, and all fixed stations operating in
the 1990-2025 MHz band on a primary
basis, prior to beginning operations,
except those Existing Licensees that
decline relocation. Such relocation
negotiations shall be conducted as
“mandatory negotiations,” as that term
is used in § 101.73 of this chapter. If
these parties are unable to reach a
negotiated agreement, MSS Licensees
may involuntarily relocate such Existing
Licensees and fixed stations after
December 8, 2004.

(ii) On the date that the first MSS
licensee begins operations in the 2000—
2020 MHz band, Broadcast Auxiliary
Service licensees and fixed service
licensees that are not operating on the
new channel plan specified in
§ 74.602(a)(3) of this part must
discontinue use of all operations in the
1990-2025 MHz band.

(iii) On the date that the first MSS
licensee begins operations in the 2000—
2020 MHz band, a one-year mandatory
negotiation period begins between MSS
licensees and Existing Licensees in
Nielsen DMAs 31-210, as such DMAs
existed on September 6, 2000. After the
end of the mandatory negotiation
period, MSS licensees may involuntary
relocate any Existing Licensees with
which they have been unable to reach
a negotiated agreement. As described
elsewhere in this paragraph (e), MSS
Licensees are obligated to relocate these
Existing Licensees within the specified
three- and five-year time periods.

(2) Before negotiating with MSS
licensees, Existing Licensees in Nielsen
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Designated Market Areas where there is
a BAS frequency coordinator must
coordinate and select a band plan for
the market area. If an Existing Licensee
wishes to operate in the 2025-2110
MHz band using the channels A03-A07
as specified in the Table in § 74.602(a)
of this part, then all licensees within
that Existing Licensee’s market must
agree to such operation and all must
operate on a secondary basis to any
licensee operating on the channel plan
specified in § 74.602(a)(3) of this part.
All negotiations must produce solutions
that adhere to the market area’s band
plan.

(3) [reserved]

(4) [reserved]

(5) As of the date the first MSS
licensee begins operations in the 1990—
2025 MHz band, MSS Licensees must
relocate Existing Licensees in DMAs 31—
100, as they existed as of September 6,
2000, within three years, and in the
remaining DMAs, as they existed as of
September 6, 2000, within five years.

(6) On December 9, 2013, all Existing
Licensees will become secondary in the
1990-2025 MHz band. Upon written
demand by any MSS licensee, Existing
Licensees must cease operations in the
1990-2025 MHz band within six
months.

PART 78—CABLE TELEVISION RELAY
SERVICE

» 6. The authority citation for part 78
continues to read as follows:

Authority: Secs. 2, 3, 4, 301, 303, 307, 308,
309, 48 Stat., as amended, 1064, 1065, 1066,
1081, 1082, 1083, 1084, 1085; 47 U.S.C. 152,
153, 154, 301, 303, 307, 308, 309.

= 7. Section 78.18 is amended by
revising paragraph (a)(6)(ii) to read as
follows:

§78.18 Frequency assignments.

(a) * x %

(6) * *x %

(ii) After a licensee has been relocated
in accordance with the provisions of
§ 78.40, operations will be in the band
2025-2110 MHz. The following channel
plan will apply, subject to the
provisions of § 74.604 of this part:

Frequency Band (MHz)

2025.5-2037.5
2037.5-2049.5
2049.5-2061.5
2061.5-2073.5
2073.5-2085.5
2085.5-2097.5
2097.5-2109.5

* * * * *

= 8. Section 78.40 is amended by
revising paragraph (f) to read as follows:

§78.40 Transition of the 1990-2025 MHz
band from the Cable Television Relay
Service to emerging technologies.

* * * * *

(f) Subject to the terms of this
paragraph (f), the relocation of Existing
Licensees will be carried out in the
following manner:

(1) Existing Licensees and MSS
licensees may negotiate individually or
collectively for relocation of Existing
Licensees to one of the channel plans
specified in § 74.602(a)(3) of this part.
Parties may not decline to negotiate,
though Existing Licensees may decline
to be relocated.

(i) MSS licensees must relocate all
Existing Licensees in Nielsen
Designated Market Areas (DMAs) 1-30,
as such DMAs existed on September 6,
2000, prior to beginning operations,
except those Existing Licensees that
decline relocation. Such relocation
negotiations shall be conducted as
“mandatory negotiations,” as that term
is used in § 101.73 of this chapter. If
these parties are unable to reach a
negotiated agreement, MSS Licensees
may involuntarily relocate such Existing
Licensees after December 8, 2004.

(ii) On the date that the first MSS
licensee begins operations in the 2000—
2020 MHz band, Broadcast Auxiliary
Service licensees and fixed service
licensees that are not operating on the
new channel plan specified
§78.18(a)(6)(i1) must discontinue use of
all operations in the 1990-2025 MHz
band.

(iii) On the date that the first MSS
licensee begins operations in the 2000—
2020 MHz band, a one-year mandatory
negotiation period begins between MSS
licensees and Existing Licensees in
DMAs 31-210, as such DMAs existed on
September 6, 2000. After the end of the
mandatory negotiation period, MSS
licensees may involuntary relocate any
Existing Licensees with which they
have been unable to reach a negotiated
agreement. As described elsewhere in
this paragraph (f), MSS Licensees are
obligated to relocate these Existing
Licensees within the specified three-
and five-year time periods.

(2) Before negotiating with MSS
licensees, Existing Licensees in Nielsen
Designated Market Areas where there is
a BAS frequency coordinator must
coordinate and select a band plan for
the market area. If an Existing Licensee
wishes to operate in the 2025-2110
MHz band using the channel plan
specified in § 78.18(a)(6)(i) of this part,
then all licensees within that Existing
Licensee’s market must agree to such
operation and all must operate on a
secondary basis to any licensee
operating on the channel plan specified

in § 78.18(a)(6)(ii). All negotiations must
produce solutions that adhere to the
market area’s band plan.

(3) [reserved]

(4) [reserved]

(5) As of the date the first MSS
Licensee begins operations in the 1990—
2025 MHz band, MSS Licensees must
relocate Existing Licensees in DMAs 31—
100, as they existed as of September 6,
2000, within three years, and in the
remaining DMAs, as they existed as of
September 6, 2000, within five years.

(6) On December 9, 2013, all Existing
Licensees will become secondary in the
1990-2025 MHz band. Upon written
demand by any MSS Licensee, Existing
Licensees must cease operations in the
1990-2025 MHz band within six
months.
= 9. Section 78.103(e), the table is
amended by revising footnote 1 to read
as follows:

§78.103 Emissions and emission
limitations.
* * * * *

1 After a licensee has been relocated in
accordance with § 78.40, the maximum
authorized bandwidth in the frequency band
2025 to 2010 MHz will be 12 megahertz.

PART 101—FIXED MICROWAVE
SERVICES

= The authority citation for part 101
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

= 10. Section 101.69 is amended by
revising paragraph (d) to read as follows:

§101.69 Transition of the 1850-1990 MHz,
2110-2150 MHz, and 2160-2200 MHz bands
from the fixed microwave services to
personal communications services and
emerging technologies.

* * * * *

(d) Relocation of FMS licensees in the
2180-2200 MHz band by Mobile-
Satellite Service (MSS) licensees,
including MSS licensees providing
Ancillary Terrestrial Component (ATC)
service, will be subject to mandatory
negotiations only. Mandatory
negotiation periods are defined as
follows:

(1) The mandatory negotiation period
for non-public safety incumbents will
end December 8, 2004.

(2) The mandatory negotiation period
for public safety incumbents will end
December 8, 2005.
= 11. Section 101.73 is amended by
revising paragraph (d) introductory text
to read as follows:

§101.73 Mandatory negotiations.
* * * * *

(d) Provisions for Relocation of Fixed
Microwave Licensees in the 2180-2200
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MHz band. Notwithstanding references
to voluntary negotiation periods
elsewhere in this section, relocation of
FMS licensees in the 2180-2200 MHz
band by Mobile-Satellite Service (MSS)
licensees (including MSS licensees
providing Ancillary Terrestrial
Component “ATC” service) will be
subject to mandatory negotiations only.
Mandatory negotiations will commence
on January 7, 2004. Mandatory
negotiations will be conducted with the
goal of providing the fixed microwave
licensee with comparable facilities,
defined as facilities possessing the
following characteristics:

* * * * *

= 12. Section 101.79 is amended by
revising the section heading and
paragraph (a) to read as follows:

§101.79 Sunset provisions for licensees in
the 1850-1990 MHz, 2110-2150 MHz, and
2160-2200 MHz bands.

(a) FMS licensees will maintain
primary status in the 1850-1990 MHz,
2110-2150 MHz, and 2160-2200 MHz
bands unless and until an ET (including
MSS/ATC) licensee requires use of the
spectrum. ET licensees are not required
to pay relocation costs after the
relocation rules sunset (i.e. ten years
after the voluntary period begins for the
first ET licensees in the service; or, in
the case of the 2180-2200 MHz band,
ten years after the mandatory
negotiation period begins for MSS/ATC
licensees in the service). Once the
relocation rules sunset, an ET licensee
may require the incumbent to cease
operations, provided that the ET
licensee intends to turn on a system
within interference range of the
incumbent, as determined by TIA
Bulletin 10-F (for terrestrial-to-terrestrial
situations) or TIA Bulletin TSB—-86 (for
MSS satellite-to-terrestrial situations) or
any standard successor. ET licensee
notification to the affected FMS licensee
must be in writing and must provide the
incumbent with no less than six months
to vacate the spectrum. After the six-
month notice period has expired, the
FMS licensee must turn its license back
into the Commission, unless the parties
have entered into an agreement which
allows the FMS licensee to continue to
operate on a mutually agreed upon
basis.

* * * * *

= 13. Section 101.99 is redesignated as
§101.82.

[FR Doc. 03-30310 Filed 12-5-03; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 03-3641, MM Docket No. 99-277, RM—
9666]

Digital Television Broadcast Service;
Corpus Christi, TX

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

§73.622 [Amended]

m 2. Section 73.622(b), the Table of
Digital Television Allotments under
Texas, is amended by removing DTV
channel 47 and adding DTV channel 8 at
Corpus Christi.

Federal Communications Commission.
Barbara A. Kreisman,

Chief, Video Division, Media Bureau.

[FR Doc. 03—30308 Filed 12—5-03; 8:45 am]
BILLING CODE 6712-01-P

SUMMARY: The Commission, at the
request of Channel 3 of Corpus Christi,
Inc., substitutes DTV channel 8 for DTV
channel 47 at Corpus Christi. See 64 FR
50055, September 15, 1999. DTV
channel 8 can be allotted to Corpus
Christi in compliance with the principle
community coverage requirements of
Section 73.625(a) at reference
coordinates 27-39-30 N. and 97-36—04
W. with a power of 160, HAAT of 289
meters and with a DTV service
population of 491 thousand. Since the
community of Corpus Christi is located
within 275 kilometers of the U.S.-
Mexican border, concurrence by the
Mexican government has been obtained
for this allotment. With this action, this
proceeding is terminated.

DATES: Effective January 5, 2004.

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Media Bureau, (202) 418—
1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 99-277,
adopted November 13, 2003, and
released November 19, 2003. The full
text of this document is available for
public inspection and copying during
regular business hours in the FCC
Reference Information Center, Portals II,
445 12th Street, SW., Room CY-A257,
Washington, DC. This document may
also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., CY-B402, Washington,
DC, 20554, telephone 202-863-2893,
facsimile 202—-863-2898, or via e-mail
qualexint@aol.com.

List of Subjects in 47 CFR Part 73

Digital television broadcasting,
Television.
» Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

» 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
RIN 1018-AJ02

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 402
[Docket No. 030506115-3298-02]
RIN 0648—-AR05

Joint Counterpart Endangered Species
Act Section 7 Consultation
Regulations

AGENCIES: U.S. Fish and Wildlife
Service, Interior; Bureau of Land
Management, Interior; National Park
Service, Interior; Bureau of Indian
Affairs, Interior; Forest Service,
Agriculture; National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Final rule.

SUMMARY: This final rule codifies joint
counterpart regulations for consultation
under section 7 of the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531 et seq.) (ESA), to streamline
consultation on proposed projects that
support the National Fire Plan (NFP), an
interagency strategy approved in 2000 to
reduce risks of catastrophic wildland
fires and restore fire-adapted
ecosystems. These counterpart
regulations were developed, as part of
the President’s Healthy Forests Initiative
announced in August 2002, by the U.S.
Department of the Interior’s Fish and
Wildlife Service (FWS) and the U.S.
Department of Commerce’s National
Oceanic and Atmospheric
Administration, National Marine
Fisheries Service (NMFS) (singly or
jointly, Service), in cooperation with the
U.S. Department of Agriculture’s Forest
Service (FS) and the Department of
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Interior’s Bureau of Indian Affairs (BIA),
Bureau of Land Management (BLM), and
National Park Service (NPS). These
counterpart regulations, authorized in
general at 50 CFR 402.04, provide an
optional alternative to the existing
section 7 consultation process described
in 50 CFR part 402, subparts A and B.
The counterpart regulations
complement the general consultation
regulations in part 402 by providing an
alternative process for completing
section 7 consultation for agency
projects that authorize, fund, or carry
out actions that support the NFP. The
alternative consultation process
contained in these counterpart
regulations eliminates the need to
conduct informal consultation and
eliminates the requirement to obtain
written concurrence from the Service for
those NFP actions that the Action
Agency determines are ‘“‘not likely to
adversely affect” (NLAA) any listed
species or designated critical habitat.

DATES: This rule is effective on January
7, 2004.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Division of Consultation,
Habitat Conservation Planning,
Recovery and State Grants, U.S. Fish
and Wildlife Service, 4401 North Fairfax
Drive, Room 420, Arlington, Virginia
22203.

FOR FURTHER INFORMATION CONTACT:
Patrick Leonard, Chief, Division of
Consultation, Habitat Conservation
Planning, Recovery and State Grants, at
the above address (Telephone 703/358—
2171, Facsimile 703/358—1735) or Phil
Williams, Chief, Endangered Species
Division, NMFS, 1315 East-West
Highway, Silver Spring, MD 20910 (301/
713—1401; facsimile 301/713-0376).
SUPPLEMENTARY INFORMATION:

Background
Implementation of National Fire Plan

In response to several years of
catastrophic wildland fires throughout
the United States culminating in the
particularly severe fire season in 2000,
when over 6.5 million acres of wildland
areas burned, President Clinton directed
the Departments of the Interior and
Agriculture to develop a report
outlining a new approach to managing
wildland fires and restoring fire-adapted
ecosystems. The report, entitled
Managing the Impact of Wildfires on
Communities and the Environment, was
issued September 8, 2000. This report
set forth ways to reduce the impacts of
fires on rural communities, a short-term
plan for rehabilitation of fire-damaged

ecosystems, and ways to limit the
introduction of invasive species and
address natural restoration processes.
The report, and the accompanying
budget requests, strategies, plans, and
direction, have become known as the
NFP. The NFP is intended to reduce risk
to communities and natural resources
from wildland fires through
rehabilitation, restoration and
maintenance of fire-adapted ecosystems,
and by the reduction of accumulated
fuels or highly combustible fuels on
forests, woodlands, grasslands, and
rangelands.

In August 2002, during another severe
wildland fire season in which over 7.1
million acres of wildlands burned,
President Bush announced the Healthy
Forests Initiative. The initiative was
intended to accelerate implementation
of the fuels reduction and ecosystem
restoration goals of the NFP in order to
minimize the damage caused by
catastrophic wildfires by reducing
unnecessary regulatory obstacles that
have at times delayed and frustrated
active land management activities.
Because of nearly a century of policies
to exclude fire from performing its
historical role in shaping plant
communities, fires in our public forests
and rangelands now threaten people,
communities, and natural resources in
ways never before seen in our Nation’s
history.

Many of the Nation’s forests and
rangelands have become unnaturally
dense as a result of past fire suppression
policies. Today’s forests contain
previously unrecorded levels of fuels,
while highly flammable invasive species
now pervade many rangelands. As a
result, ecosystem health has suffered
significantly across much of the Nation.
When coupled with seasonal droughts,
these unhealthy forests and rangelands,
overloaded with fuels, are vulnerable to
unnaturally severe wildland fires. The
geographic scope of the problem is
enormous, with estimates approaching
200 million acres of forest and
rangeland at risk of catastrophic fire.
The problem has been building across
the landscape for decades. Its sheer size
makes it impossible to treat all the acres
needing attention in a few years or even
within the next decade.

In 2002 alone, the Nation experienced
over 88,000 wildland fires that cost the
Federal Government $1.6 billion to
suppress. Many of these wildfires
significantly impacted threatened or
endangered species. The Biscuit Fire
burned an area of 499,570 acres in
Oregon and California that included 49
nest sites and 50,000 acres of designated
critical habitat for the threatened
northern spotted owl, and 14 nesting

areas and 96,000 acres of designated
critical habitat for the threatened
marbled murrelet. The estimated fire
suppression cost was $134,924,847. The
Rodeo-Chediski fire in Arizona, the
largest fire in the State’s post-settlement
history, burned through 462,614 acres,
including 20 nesting areas for the
threatened Mexican spotted owl. Unless
fuel loads can be reduced on the
thousands of acres classified at high risk
of catastrophic wildfires, more adverse
effects like those of the 2002 fire season
are certain to occur.

The long-term strategy for the NFP is
to correct problems associated with the
disruption of natural fire cycles as a
result of fire suppression policy or the
presence of fire-prone non-native
invasive species and to minimize risks
to public safety and private property
due to the increase in amount and
complexity of the urban/wildland
interface. The NFP calls for a substantial
increase in the number of acres treated
annually to reduce unnaturally high fuel
levels, which will decrease the risks to
communities and to the environment
caused by unplanned and unwanted
wildland fire. These types of
preventative actions will help ensure
public safety and fulfill the goals of the
President’s Healthy Forests Initiative.

The FS, BIA, BLM, and NPS, as
Federal land management agencies, play
an important role in implementing
actions under the NFP that will reduce
the potential risks of catastrophic
wildland fire. The FWS also develops
and carries out actions in support of the
NFP on National Wildlife Refuges or
National Fish Hatcheries. These five
agencies constitute the Action Agencies
who may use the counterpart
regulations contained herein. The types
of projects being conducted by these
agencies under the NFP include
prescribed fire (including naturally
occurring wildland fires managed to
benefit resources), mechanical fuels
treatments (thinning and removal of
fuels to prescribed objectives),
emergency stabilization, burned area
rehabilitation, road maintenance and
operation activities, ecosystem
restoration, and culvert replacement
actions. Prompt implementation of these
types of actions will substantially
improve the condition of the Nation’s
forests and rangelands and substantially
diminish potential losses of human lives
and property caused by wildland fires.
The Service and the Action Agencies are
adopting these counterpart regulations
to accelerate the rate at which these
types of activities can be implemented
so that the likelihood of catastrophic
wildland fires is reduced.
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Federal Fuels Treatment Activities

Each of the Action Agencies has
substantial experience in planning and
implementing projects that further the
goals of reducing risks associated with
wildland fires, while improving the
condition of our public lands and
wildlife habitat. The FS works
collaboratively with its partners to
design and implement projects to meet
a variety of land and resource
management objectives, including
projects to improve habitat for wildlife
and fish species. Through several
hundred rehabilitation, restoration and
hazardous fuels reduction projects
under the NFP, the FS treats over 2
million acres each year to benefit
natural resources, people, and
communities. All of these projects have
long-term multiple resource benefits,
and several have short-term wildlife
benefits as well. On the Winema and
Fremont National Forests in Oregon, a
thousand acres of forest were thinned
and underburned to protect stands and
large trees from wildfire, and to increase
the longevity of those trees used by bald
eagles for nesting and roosting. On the
Santa Fe National Forest in New
Mexico, after habitat loss due to the
Cerro Grande Fire, ground cover in the
form of large fallen woody material was
restored to benefit the Jemez Mountain
salamander. Habitat that had been
damaged by post-wildland fire debris
flows has been restored to reduce
erosion and benefit Yellowstone
cutthroat trout on the Custer National
Forest in Montana. On the Jefferson
National Forest in Virginia, prescribed
fire is used every 3 years on Mt. Rogers
to maintain the grassy bald area in a
grass-forb stage and prevent woody
vegetation from becoming established
that would out compete rare plant
species. Similarly, on the National
Forests in Mississippi, prescribed
burning reduces woody vegetation and
fuels, encourages fire-dependent
perennials, and restores and expands
remnants of native prairie.

The BIA has planned many beneficial
projects under the NFP that are
designed to reduce wildland fire risk on
Indian lands and to increase public
safety around tribal and non-tribal
communities. For example, one project
will utilize both mechanical treatments
and prescribed fire in lodgepole pine
and Engelmann spruce forests to reduce
fuel loadings and protect residents and
residences around the Blackfeet Indian
Reservation communities of East
Glacier, Little Badger, Babb, St. Mary,
Heart Butte, and Kiowa, in northwestern
Montana. A second project would also
utilize mechanical treatments and

prescribed fire to reduce fuel loadings in
Douglas-fir, ponderosa pine, and grass
fuel types that pose a high level of risk
to the residents around the Rocky Boy’s
Indian Reservation communities of Box
Elder Village, Box Elder Creek, Rocky
Boy Townsite, Duck Creek, and Parker
Canyon, in Central Montana. A third
project would reduce fuels in about
1,300 acres of pine, juniper, oak, and
grasses, by combining prescribed fire
with mechanical fuels treatment
techniques on Zuni Tribal forest and
woodland resources in New Mexico.
This project would create fuel breaks in
large contiguous fuels that are at high
risk for catastrophic wildfires. Finally, a
fourth project will stabilize and
rehabilitate 276,000 acres of White
Mountain Apache Tribal lands severely
damaged in the Rodeo-Chediski Fire.
This project will reduce the potential
threats to human life and property in
surrounding communities, along with
threats to cultural resources, water
quantity and quality, and soil
productivity.

Across the Nation, NPS is
implementing numerous projects to
support the goals of the NFP. Park
superintendents use prescribed fire
(including wildland fire), mechanical
fuels treatments, and invasive species
control to restore or maintain natural
ecosystems, to mitigate the effects of
past fire suppression policies, and to
protect communities from catastrophic
wildfires. NPS fire management and
restoration efforts generally focus on
restoring ecosystem processes rather
than on the management of specific
species. However, these projects provide
important long-term habitat benefits to a
variety of threatened or endangered
species. For example, Great Smoky
Mountains National Park is completing
a 1,034-acre yellow pine restoration
burn, the largest prescribed burn in the
Park’s history. The central purpose of
the Park’s use of fire is to replicate as
nearly as possible the role that naturally
occurring fires played in shaping and
maintaining the Park’s biologically
diverse ecosystems, while also
minimizing the risk of future wildfires.
At Washita Battlefield National Historic
Site, the use of prescribed fire is
intended to restore and maintain
grassland/prairie habitats in a healthy
condition. The operation was an
interagency effort between the FS and
the NPS. Similarly, Gulf Islands
National Seashore has conducted
prescribed burns for habitat restoration
and to reduce hazardous fuels. These
burns both restore key vegetative
communities and provide habitat for
relocated gopher tortoises. Other

projects have improved habitat for red-
cockaded woodpeckers at Big Thicket
National Preserve and bald eagles at
Lavabeds National Monument. All of
these fuels treatment projects will
enhance public safety for the
communities around the Parks.

The BLM is proceeding with many
NFP projects to restore dense pinyon
pine and juniper forests and woodlands,
nearly devoid of understory shrubs,
grasses, and forbs, to a more natural
savannah, or open woodland
conditions. In the Farmington Field
Office, New Mexico, the Pump Mesa
project is a multiple phase project to
open up the pinyon pine and juniper
forest canopy by thinning, wood
removal, and prescribed burning, to
make space, sunlight, water, and
nutrients available for the manual
seeding of native understory species
that were formerly present on the site.
Densities of trees in the pinyon pine
systems have increased to the point that
large proportions of these woodlands
have become highly combustible,
supporting crown fires that can produce
catastrophic habitat loss for wildlife and
high risk to nearby communities. In the
Richfield Field Office, the Praetor Slope
Fuel Reduction project will
mechanically displace patches of
juniper and sagebrush to reduce the risk
created by large, dense contiguous areas
of fuel, while creating valuable deer and
elk range, complete with islands and
feathered woodlands that provide
necessary animal cover. In the Central
Montana Fire Management Zone, a
number of small and moderate-sized
prescribed burns, such as in Cow Creek,
Little Bull Whacker, and Fergus
Triangle, have been completed to
increase wildlife habitat diversity,
reduce fuel loads, and increase forage
for both livestock and wildlife.

Endangered Species Act Section 7
Consultation

Section 7(a)(2) of the ESA requires
that each Federal agency shall, in
consultation with and with the
assistance of the Service, insure that any
action it authorizes, funds, or carries out
is not likely to jeopardize the continued
existence of any listed species or result
in destruction or adverse modification
of designated critical habitat. Section
7(b) of the ESA describes the
consultation process, which is further
developed in regulations at 50 CFR 402.

The existing ESA section 7
regulations require an action agency to
complete formal consultation with the
Service on any proposed action that
may affect a listed species or designated
critical habitat, unless following either a
biological assessment or informal
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consultation with the Service, the action
agency makes a determination that a
proposed action is ‘“not likely to
adversely affect” any listed species or
designated critical habitat and obtains
written concurrence from the Service for
the NLAA determination. The
alternative consultation process
contained in these counterpart
regulations will allow the Service to
provide training, oversight, and
monitoring to an Action Agency through
an alternative consultation agreement
(ACA) that enables the Action Agency to
make an NLAA determination for a
project implementing the NFP without
informal consultation or written
concurrence from the Service.

Using the existing consultation
process, the Action Agencies have
consulted with the Service on many
thousands of proposed actions that
ultimately received written concurrence
from the Service for NLAA
determinations. Those projects had only
insignificant or beneficial effects on
listed species or posed a discountable
risk of adverse effects. The concurrence
process for such projects has diverted
some of the consultation resources of
the Service from projects in greater need
of consultation. With the anticipated
increase in fire plan projects, the
concurrence process could cause delays.
These counterpart regulations are being
implemented to proactively reduce
these anticipated delays and to increase
the Service’s capability to focus on
Federal actions requiring formal
consultation by eliminating the
requirement to provide written
concurrence for actions within the
scope of these counterpart regulations.

The Action Agencies have engaged in
thousands of formal and informal
consultations with the Service in the 30
years since the passage of the ESA, and
have developed substantial scientific,
planning, mitigation, and other
expertise to support informed decision-
making and to meet their
responsibilities under ESA section 7 to
avoid jeopardy and contribute to
recovery of listed species. To meet their
obligations, the Action Agencies employ
large staffs of qualified, experienced,
and professional wildlife biologists,
fisheries biologists, botanists, and
ecologists to help design, evaluate, and
implement proposed activities carried
out under land use and resource
management plans. All of the Action
Agencies consult with the Service on
actions that implement land use and
resource management plans that
contribute to the recovery of proposed
and listed species and the ecosystems
upon which they depend. In particular,
the informal consultation and

concurrence process has given the
Action Agencies considerable
familiarity with the standards for
making NLAA determinations for their
proposed actions.

The Action Agencies have developed
familiarity with the standards over time
through various activities. The Action
Agencies develop proposals and
evaluate several thousand actions for
possible effects to listed species and
designated critical habitat. Agency
biologists are members of listed species
recovery teams, contribute to
management plans that provide specific
objectives and guidelines to help
recover and protect listed species and
designated critical habitat, and
cooperate on a continuing basis with
Service personnel. In many parts of the
country, personnel from the Action
Agencies and the Service participate in
regular meetings to identify new
management projects and the effects to
proposed and listed species through
formalized streamlined consultation
procedures.

The Action Agencies’ established
biological expertise and active
participation in the consultation process
provides a solid base of knowledge and
understanding of how to implement
section 7 of the ESA. By taking
advantage of this expertise within the
Action Agencies, the counterpart
regulations process will help ensure
more timely and efficient decisions on
planned NFP actions while retaining the
protection for listed species and
designated critical habitat required by
the ESA and other applicable
regulations. The Service can rely upon
the expertise of the Action Agencies to
make NLAA determinations that are
consistent with the ESA and its
implementing regulations. Moreover,
the Action Agencies are committed to
implementing this authority in a
manner that will be equally as
protective of listed species and
designated critical habitat as the current
procedures that require written
concurrence from the Service.

The Healthy Forests Initiative builds
from the recognition that more timely
environmental reviews of proposed fire
plan projects will provide greater
benefits to the range, forest lands, and
wildlife by reducing the risk of
catastrophic wildfire while the reviews
are pending. These counterpart
regulations provide an additional tool
for accomplishing faster reviews.
Streamlining the NLAA concurrence
process offers a significant opportunity
to accelerate NFP projects while
providing equal or greater protection of
the resources. Under current
procedures, the Action Agencies must

already complete and document a full
ESA analysis to reach an NLAA
determination. The counterpart
regulations permit a project to proceed
following an Action Agency’s NLAA
determination without an overlapping
review by the Service, where the Service
has provided specific training and
oversight to achieve comparability
between the Action Agency’s
determination and the likely outcome of
an overlapping review by the Service.
These counterpart regulations should
significantly accelerate planning,
review, and implementation of NFP
actions, and by doing so, should
contribute to achieving the habitat
management and ecosystem restoration
activities contemplated under the NFP.

Summary of Comments Received

On June 5, 2003 (68 FR 33806), we
proposed the rule that would establish
the joint counterpart regulations for
consultation under section 7 of the ESA
to streamline consultation on proposed
projects that support the NFP. The
comment period closed on August 4,
2003. On October 9, 2003 (68 FR 58298),
we reopened the comment period on the
proposed rule and provided a notice of
availability for the Environmental
Assessment. The second comment
period closed on November 10, 2003.
During these two comment periods, the
Service received more than 50,000
comments on the proposed rule from a
large variety of entities, including State,
County, Tribal agencies, industry,
conservation groups, religious groups,
coalitions, and private individuals. The
Service and the Action Agencies
considered all of the information and
recommendations received from all
interested parties on the proposed
regulation during the public comment
period and appreciated the comments
received on the proposed rule. The
Service received numerous comments
on the scope of the National Fire Plan,
for example, appropriate fire cycles,
thinning and restoration practices,
which were beyond the narrow scope of
the proposed rulemaking for the
counterpart regulations.

The following is a summary of the
comments on the proposed counterpart
regulations, and the Service’s response.

State and Tribe Comments

We received comments from three
States and two Tribal agencies.

Issue: One State recommended
including the State fish and wildlife
agencies during the development of the
ACAs and, where appropriate, during
the development of documentation in
support of NLAA determinations.
Including the States would better ensure
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that the best available scientific
information is used during the
determination analysis by the Action
Agencies.

Response: We agree that the State
agencies likely have biological
information that will be relevant in
making an NLAA determination. The
Services currently have a joint policy
(59 FR 34275) in which we request any
information from the State that might be
relevant, as well as notify the State of
any action that might adversely affect
any proposed or listed species or
designated critical habitat. The Service
will encourage each of the Action
Agencies to embrace this policy as a
component of the ACA.

Issue: One State, and several
commenters, expressed concern that
this proposed regulation does not go far
enough to improve the overall efficiency
of the consultation process and,
therefore, should be opened up to all
projects, not just fire plan projects. A
few commenters suggested including
the Corps of Engineers and
Environmental Protection Agency in the
list of Action Agencies.

Response: These counterpart
regulations have been proposed as part
of the President’s Healthy Forests
Initiative to accelerate the rate at which
fire plan projects can be implemented.
Once these counterpart regulations are
adopted and implemented, the Services
believe that other agencies may decide
that similar counterpart regulations
would help to expedite other types of
actions. The EPA has already published
an advance notice of rulemaking for
developing counterpart regulations for
pesticides (68 FR 3785, January 24,
2003). The Services will take up any
such proposals from other agencies in
the future as circumstances may
warrant.

Issue: One State and several
commenters were concerned that these
counterpart regulations relieve the
Service of its duties and the resources
that will be spent creating a new process
could be used more efficiently by the
Service to carry out its duties under the
ESA.

Response: We agree that the Services
will likely experience a small short-term
increase in administrative burden as
they begin to implement the training
and oversight components of the
regulations and ACAs. However, this
short term burden will be more than
balanced out by a substantial long term
increase in Service efficiency resulting
from a reduction in resources required
to review projects that ultimately
receive a NLAA concurrence letter. We
believe that by removing the need to
provide NLAA concurrence letters on

NFP projects, the Services will be able
to devote greater resources to analyzing
and coordinating on projects that do
have adverse effects on listed species
and designated critical habitat. We
believe this shift in resources will not
only accelerate NFP projects, but will
also generally expedite consultations on
other projects, which will make the
most efficient use of the Services time.
This will ultimately provide more
conservation to listed species, thus
fulfilling the objectives of the ESA.

Issue: The two Tribal comments
stated that the Action Agency will still
need to complete a biological
assessment for its action. In addition,
both tribal commenters requested
government-to-government
consultation.

Response: We agree that an Action
Agency will still need to complete a
biological assessment for an action
when required by the ESA. The
regulations at 50 CFR 402.12 require the
preparation of a biological assessment
for those Federal actions that are “‘major
construction activities.” Given that
these counterpart regulations only
address those fire plan projects that are
not likely to adversely affect listed
species or critical habitat, we do not
anticipate that a large majority of these
actions would otherwise require
preparation of a biological assessment.

The standards for making an NLAA
determination remain unchanged by
these counterpart regulations. These
counterpart regulations do not change
the analysis that is conducted for
determining how a proposed project
affects listed species or critical habitat.
Therefore, this counterpart regulation
will maintain the same level of
protection for listed species or
designated critical habitat. As such, we
do not believe that tribal resources will
be affected by implementation of this
rule and government-to-government
consultation is not necessary at this
stage in the process.

General Comments

Issue: Many commenters felt that the
proposed counterpart regulations will
give some interest groups, such as
logging companies and other
commercial interests, free reign over
public land, which will increase
commercial timber sales, and that this
result is not in the best interest of the
species or the public.

Response: This regulation will apply
only to those projects that are within the
scope of the NFP and are not likely to
adversely affect listed species or critical
habitat. Commercial timber sales that
adversely affect listed species and
designated critical habitat will still need

to be analyzed through formal
consultation. We believe that
implementation of the counterpart
regulations will allow the Service to
focus its efforts on Federal actions that
are likely to adversely affect listed
species and critical habitat. This will
ultimately benefit listed species.

Issue: Several commenters noted that
the proposed rule has failed to offer any
empirical evidence substantiating the
claim that the regulatory obstacles have
unnecessarily delayed active land
management activities.

Response: The Healthy Forests
Initiative is intended to accelerate
implementation of the fuels reduction
and ecosystem restoration goals of the
NFP in order to minimize damage
caused by catastrophic wildfires.
Accordingly, the issue is not whether
the regulatory process has delayed NFP
projects, but rather whether it can be
streamlined so as to expedite the
projects. The number of consultations
conducted for NFP projects is currently
relatively low; however the Service
anticipates that the number of
consultations requested for projects that
implement the NFP will increase
substantially in the future, as additional
funding and effort is directed toward
implementation of the NFP. Due to the
beneficial effects that this initiative will
have to fish and wildlife resources, the
Services are ensuring that actions
supporting the NFP that are NLAA
listed species or critical habitat are not
delayed.

Issue: Many commenters believe that
the Action Agencies do not have the
expertise to make the determinations
without concurrence from the Service.
They believe that the Service is the
expert agency and without the Service’s
input many of the decisions will have
a negative impact on listed species. In
particular, the commenters believe that
the Action Agencies do not know the
biology of the species or the other
indirect or cumulative effects that
should be factored into the analysis.

Response: The Action Agencies
employ large staffs of professional
wildlife biologists, botanists, and
ecologists to meet their obligations
under the Act and other natural
resource management laws they
implement. The primary responsibility
of these professionals is to evaluate how
proposed projects will affect listed
species and critical habitat.

The counterpart regulations contain a
process for making sure that the Action
Agencies have the necessary skills to
make the NLAA determinations without
Service concurrence. First, the Service
and the Action Agencies will jointly
develop a training program that will
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allow each Action Agency’s staff to
develop and maintain the same skills
that the Service has in making the
NLAA determinations. Second, the ACA
will include provisions for
incorporating new information on
currently listed species and new species
and critical habitat into the Action
Agency’s effects analysis of proposed
actions. These two provisions of the
ACA will provide the Action Agency
with the same expertise and information
that the Service possesses. This process
will maximize the use of the Service
and Action Agencies’ resources by
incorporating this additional knowledge
into the Action Agencies’ current wealth
of expertise.

Issue: One commenter noted that both
the Service and NMFS have policies
regarding the use of high quality
scientific and commercial data in
making decisions. FS and BLM do not
have similar policies presenting a
challenge to prevent them from making
the best decisions possible. One
commenter noted that streamlining to
speed up accomplishments of one goal
may result in decisions being made on
inadequate data, lack of perspective on
other goals and values, and lack of
knowledge of other alternatives,
therefore risking failure of making
sound and wise decisions. Many
commenters believe that, by eliminating
the Service, the Action Agencies will
not make sound decisions; that is, they
will not be considering all of the facts
and possible ramifications.

Response: Section 7 of the ESA
requires that each agency shall use the
best available scientific and commercial
information. This standard applies to
any analysis that the Action Agency
may make, as well as the Service. It is
the responsibility of the Action Agency
to become aware of all of the
information necessary to make the
determinations. In signing the ACA, the
Action Agency is agreeing to take on the
responsibility of making decisions using
the best scientific and commercial data
available. It is common practice for the
Service and the Action Agency to share
information in the field, and we expect
this practice will continue with the
implementation of these counterpart
regulations.

The jointly developed training
program will allow the Action Agency
staff to develop and maintain the same
skills that the Service has in making the
NLAA determinations. In addition, the
Service will retain oversight authority
and, through the periodic review and
the monitoring program, will evaluate
whether the Action Agency has
implemented the regulation consistent
with the best available scientific and

commercial information, the ESA, and
the section 7 regulations.

Issue: Several commenters stated that
the definition of NFP project is overly
broad and the Action Agencies could
grant discretion to undertake projects
that are directly at odds with the
philosophy and purpose of the NFP.

Response: The definition according to
the counterpart regulations of a fire plan
project is “an action determined by the
Action Agency to be within the scope of
the NFP as defined in this section.” The
Action Agency will have the
responsibility to justify whether any
action it is undertaking falls within the
NFP scope. Several examples of typical
projects, such as mechanical treatments
or prescribed fire, are listed in the
preamble for the regulation. While the
definition is broad, the Action Agency
will ultimately have to determine if the
action will further the goals of the NFP
to reduce risks associated with wildland
fires, while improving the condition of
our public lands and wildlife habitat.

Issue: Many commenters believe that
the different missions between the
Action Agencies and the Service will
not allow the Action Agencies to make
decisions that would be “equally as
protective of listed species and critical
habitat.” In fact many commenters
noted that historically, the action
agencies have pursued environmentally
damaging projects that were in direct
conflict with their own policy. Many
commenters suggested that eliminating
the Service concurrence is like asking
the fox to watch the henhouse. One
State noted that they believe the
elimination of oversight and
environmental review will allow the
Action Agencies to abuse the discretion.

Response: The Action Agencies are
legally obligated to implement the ESA,
and have large staffs of professional
biologists fully able to do so. These
counterpart regulations do not change
the standards that apply in assessing the
effects of the action. As stated in
§402.31 of the counterpart regulations,
the process established in the
counterpart regulation will be as
protective to listed species and
designated critical habitat as the process
established in subpart B of the
regulations.

As discussed in the oversight section,
§402.34, the Service Director retains
discretion to terminate the ACA if the
Action Agency fails to comply with the
requirements of the counterpart
regulations, section 7 of the Act, or the
terms of the ACA. Therefore, we believe
that sufficient training, monitoring, and
oversight is built in to the process to
ensure that the Action Agencies will
appropriately implement their

responsibilities under section 7 and
these regulations.

Issue: Several commenters noted that
informal consultation allows the Service
to work with the Action Agency to
reduce the adverse effects of a project on
listed species or critical habitat. Those
instances where the Service does not
concur with the Action Agencies are the
very reason for the consultation with the
expert wildlife agencies. Many
commenters summarized this thought
by stating that the counterpart
regulations will eliminate the checks
and balances inherent in the Act.

Response: These proposed
counterpart regulations do not eliminate
the Action Agency’s ability to request
informal consultation or to engage in
day-to-day technical assistance with the
Service when making NLAA
determinations on fire plan projects.
Some commenters may have
misconstrued the ultimate use of this
authority, which is for actions that
support the NFP that are NLAA only.
The section 7 standards remain
unchanged by the counterpart
regulations.

In addition, through the oversight
provisions of § 402.34, the Service will
work with the Action Agencies to
determine whether the Action Agency is
implementing the regulation
accordingly.

Issue: A couple of commenters
thought the Service should make
organizational or structural changes to
expedite the review process. One
commenter suggested a process
comprised of a series of stages that
would increase the complexity of
analysis, if warranted. Another
commenter suggested that the process
could be further streamlined by using a
programmatic consultation approach.

Response: The Service considered
administrative changes and agreements
that would help streamline reviews in
the Environmental Assessment for the
Counterpart Regulations, September 30,
2003. As discussed in the EA, the
Service and the Action Agencies
currently have several agreements in
place. While such agreements
streamline the process significantly by
improving coordination between the
consulting agencies, the process still
requires involvement of the Service in
the concurrence decisions on projects
that are NLAA listed species or critical
habitat. These types of streamlining
processes can work well to meet
statutory timelines, but they still
encumber the Service’s biologists in
requiring concurrences for NLAA
actions and thereby diverting their
attention from actions that require
formal consultation. We believe these
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counterpart regulations will accelerate
the process of approval for fire plan
projects and allow the Service to devote
more time to analyzing and coordinating
on projects that have adverse effects on
listed species and designated critical
habitat.

Issue: A few commenters suggested
using the counterpart regulation to also
modify the timeline for formal
consultation. At a minimum, it was
suggested to set a deadline that is
shorter than 90 days for the consultation
and 45 days for preparation of the
biological opinion.

In addition, a couple of commenters
suggested that the counterpart
regulation is governed only by the
statute and therefore the final regulation
could change the NLAA standard such
that any project with net benefits is not
likely to adversely affect. The
commenters noted that, without this
modification, the proposed rule will
likely be inefficient to streamline
consultation. In addition, the rule
should be allowed to change the
threshold levels for “may affect.”

Response: The focus of the
counterpart regulations was to provide
an optional alternative to the standard
section 7 consultation process that
would be consistent with 50 CFR
402.04. The Service is not constrained
by the statutory language in that it may
(and often does) complete consultations
in less than 90 days. The Service has
already issued clarifying policy about
the importance of considering the long-
term benefits of fuel reduction projects
such that revising the NLAA standards
as part of these regulations is
unnecessary to accomplish the goal of
streamlining for the Healthy Forests
Initiative.

Issue: Contractors of the Action
Agency and local governments should
be allowed to be a full participant in the
consultation process from beginning to
end.

Response: This regulation does not
change the statutory or regulatory
process for applicants to participate in
the consultation. We expect that
applicants will continue to have
participation in the areas of the
consultation process that are
appropriate.

Issue: Many commenters believe that
adoption of this counterpart regulation
violates the plain language of the
statute, which states that “each Federal
agency shall, in consultation with and
with the assistance of the Secretary,
insure that any action * * *”.
Specifically, they assert that the
proposed counterpart regulations violate
sections 7(a)(2), 7(a)(4) and 7(b). By
allowing the Action Agencies to reach

their own conclusions without the
Service concurrence, the Service would
not be allowed to provide reasonable
and prudent alternatives, reasonable
and prudent measures, or to conduct a
jeopardy analysis.

Response: The Services have
concluded that the counterpart
regulation does not violate the language
or spirit of the ESA. The counterpart
regulation makes no changes to the
statutory requirement for formal
consultation on agency actions that are
likely to adversely affect listed species
or designated critical habitat. The
counterpart regulation builds upon the
fundamental distinction in the current
Subpart B consultation regulations
between the formal consultation
required for more significant projects
and the lesser form of consultation
required for actions that are not likely
to adversely affect listed species or
designated critical habitat. Neither
informal consultation nor NLAA
concurrence is specified in the ESA.
The counterpart regulation creates a
new, carefully-structured training,
monitoring and oversight relationship
between the Service and the Action
Agency as an alternative for the
individual project-based concurrence
system that was created in the Subpart
B regulatory framework. The
counterpart regulation creates a system
where the Action Agency is trained and
supervised to perform NLAA
determinations just as the Service
would in a concurrence letter, with less
delay and equal protection for listed
species and designated critical habitat.

The Service believes that through
implementation of the ACA and through
the oversight discussed in § 402.34, the
counterpart regulations comply with the
statute, and the Action Agencies are
insuring, in consultation with and with
assistance of the Secretary, that any
action is not likely to jeopardize the
continued existence of any listed
species or result in the destruction or
adverse modification of critical habitat.
Through the periodic review and
monitoring program, the Service will
provide assistance to the Action Agency
by recommending changes to the Action
Agency’s implementation of the ACA, if
necessary. Consultation will continue to
occur through the implementation of the
ACAs and the ongoing review and
monitoring program.

Issue: One commenter believed that
the proposed rule violates section
7(c)(1) of the ESA. The commenter
suggested that 7(c) places a mandatory
duty on Federal Action Agencies to
initiate consultation and
communication with the Service on all
projects.

Response: Section 7(c) of the Act
requires each Federal Agency to prepare
a biological assessment for the purpose
of identifying any endangered or
threatened species, which is likely to be
affected by an action. Consistent with
congressional intent (H.R. Conf. Rep.
96-697, 1979), the regulations at 50 CFR
402.12 specify that this requirement
applies only to those Federal actions
that are “major construction activities.”
Given that these counterpart regulations
address only those fire plan projects that
are not likely to adversely affect listed
species or critical habitat, we do not
anticipate a large majority of these
actions would otherwise require
preparation of a biological assessment.

Section-by-Section Analysis
Procedures

Issue: Several commenters suggested
that the ACAs should be subject to a 60-
day public review and comment period.
A few commenters noted that the rule
is also unclear as to whether the ACAs
are subject to NEPA. Many commenters
were concerned that the timetable for
developing the ACAs would prolong the
implementation of the rule. One
commenter suggested that the ACAs
should be developed prior to
finalization of the counterpart
regulations.

Response: The ACAs will be made
available to the public as stated in the
proposed rule. The details of the
individual ACAs will conform to the
elements described in the procedures
section. The individual ACAs will most
likely be categorically excluded from
the NEPA requirements. However, with
any categorical exclusion, conditions at
the time may warrant more
environmental analysis consistent with
the Action Agencies’ requirement to
identify extraordinary circumstances
under 40 CFR 1508.4. The NEPA
determination will be made at the time
the individual ACAs are proposed. The
Service anticipates that development of
the ACAs, for those Action Agencies
that want to implement the counterpart
regulations, will begin immediately
following finalization of the counterpart
regulations.

Issue: Many commenters believed that
the details outlined in the regulations
regarding training, standards,
incorporating new information, and the
periodic monitoring and program
evaluation should be specified in the
regulation and not the ACA.

Response: The Service and the Action
Agencies wanted to allow maximum
flexibility for each individual Action
Agency’s needs with regard to the
specific requirements in the ACA. For
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instance, the training program for the
Forest Service nationwide, which has
had extensive experience with section 7
consultation, may be different from the
BIA nationwide in which several
districts may have more experience than
others. Allowing the details of, the
training program for example, to be
further discussed in the ACA allows for
the program to be tailored for each
particular Action Agency.

Staff Positions

Issue: One commenter believes that
the ACA should list the Action Agency
staff making the determinations by
name including their academic and
professional experience. Then the
Service should make sure their skill
level is appropriate to make the
determinations.

Response: The counterpart regulations
and the subsequent ACAs have
established a system whereby the
Action Agency can make the
determinations without concurrence by
the Service. The Action Agencies are
committed to implementing this
authority in a manner that will be
equally protective of listed species and
critical habitat as the current
procedures. In implementing the ACA,
the Action Agency will retain full
responsibility for compliance with
section 7 of the ESA. Given that
responsibility, the Action Agency will
determine the appropriate skill level for
making the determinations.

Training

Issue: Several commenters
acknowledged that the Action Agencies
already employ the biological expertise
necessary to make the NLAA
determination; therefore, the training
program does not need to be complex,
and instead there should be a procedure
to certify personnel without training.
One commenter suggested just having
periodic refresher courses.

Response: While we agree that the
Action Agencies already have
familiarity with the standards for
making an NLAA determination, we
believe that a focused training program
that discusses how the Service analyzes
the NLAA determination when
concurrence is requested will achieve
an even higher level of protection for
listed species and designated critical
habitat.

Issue: One commenter suggested that
the training program should include
principles of conservation biology, the
life history of the species of which the
determinations will be made, animal
ecology, plant ecology, and
environmental impact analysis.

Response: The Action Agencies
currently make the NLAA
determinations based on the
recommendations from professional
biologists who are employed or
contracted by the Action Agencies. The
training program envisioned in the
counterpart regulation will focus on the
fundamental aspects of section 7 that
the Action Agency staff will need to
understand when making the NLAA
determination without the Service
concurrence.

Standards

Issue: One State and a few other
commenters suggested that uniform
national standards should be in the
regulation not the ACA, including the
specific standards and procedures for
implementing the ACA and assuring
that the direct and indirect effects of the
proposed action will not have an
adverse effect on listed species.

Response: The overall standards for
making an NLAA determination remain
unchanged by these counterpart
regulations. The ACA will include
specific standards that the individual
Action Agency will be applying in
assessing the effects of the action. Since
the ACAs are between the Service and
the individual Action Agency, the
specific standards in each ACA can be
more individualized for the fire plan
projects that each Action Agency may
undertake.

Issue: Several commenters noted that
any standard developed for effects
analysis should not result in a new
consultation process that produces
unnecessarily lengthy, detailed analyses
or require analyses that seek data that
are nonexistent or unreliable.

Response: The Service and the Action
Agencies agree. The purpose of the
counterpart regulations is to accelerate
the process of approving NFP projects
by reducing the time and effort needed
to conduct a consultation for NFP
activity that is not likely to adversely
affect listed species or designated
critical habitat. These counterpart
regulations will not change the section
7 standards, only the process by which
consultation is conducted.

Monitoring

Issue: One commenter suggested that
the periodic review and monitoring
program should have on-site audits that
occur quarterly and audits of the NLAA
decisions that are conducted monthly,
with a corrective action plan prepared
by the Action Agency, if warranted. If
the corrective action plan is not
submitted on time, the ACA is
automatically void.

Response: The Service and the Action
Agencies will determine the most
appropriate periodic review and
monitoring program for each individual
Action Agency. The counterpart
regulations do contemplate, if
appropriate, the termination of the ACA.

Issue: One commenter suggested that
the Action Agencies should conduct the
monitoring and periodic review
program and then provide the Service
with a report.

Response: The Service believes that,
to maintain oversight over the program,
the periodic review and monitoring
must be done jointly between the
Service and the Action Agency. This
will allow the Service to recommend
whether the terms of the ACA should be
modified.

Oversight

Issue: The two State commenters, the
tribes, and a number of other
commenters believe that specific
information should be included to
clarify under what conditions an Action
Agency’s ACA may be suspended or
revoked should the Action Agencies fail
to meet their new ESA responsibilities.

Response: We anticipate that the ACA
will provide the detail, specific to each
Action Agency, for the periodic review
and monitoring program. The agencies
anticipate that the details of such items
as timing and procedures will be
described in the ACA. In addition, the
ACA will specify the information that
will be necessary to provide for the
periodic review. Section 402.33(a)(2)(vi)
specifically states that the Action
Agency will be responsible for
maintaining the necessary records to
allow the Service to complete the
periodic program evaluation. The
Oversight section of the counterpart
regulations discusses the standards that
the Service will use to evaluate the
Action Agencies’ implementation of the
regulation.

Issue: Several commenters believe
that enforcement of the ACA will be
problematic because suspension of an
ACA resulting from failure to comply
will not affect the validity of prior
NLAA determinations. If an Action
Agency is found violating the mandate
of section 7, such a violation will have
no bearing upon past projects enabled
by the violation. One commenter
suggested simply changing 402.34 to
“Service Director is required to
terminate the ACA if * * *”

Response: We disagree that
enforcement will be an issue. The
Action Agencies must comply with the
terms of the ACA and the counterpart
regulations prescribe the remedy for any
failure by an Action Agency to comply
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with the terms of the ACA. If, through
the periodic review and monitoring
program, the Service determines that
implementation of this regulation is not
consistent with the best available
information, the ESA, or the section 7
regulations, then the Service will work
with the Action Agency to correct the
issue. If the consistency issues persist,
the Service Director has the ability to
terminate the ACA for an individual
sub-unit of the Action Agency. This
should not call into question any of the
other sub-units’ determinations or any
of the determinations prior to the issue
at hand. The Service Director always
retains discretion to terminate the ACA
with the Action Agency if it fails to
comply with the requirements of this
subpart, section 7 of the ESA, or the
terms of the ACA. The terms of the ACA
are intended to be enforceable only
through the remedies available to the
Services under the counterpart
regulations.

Revisions to the Proposed Rule

In §402.31, we changed “The purpose
of these counterpart regulations is to
improve the consultation * * *” to
read, “The purpose of these counterpart
regulations is to enhance the efficiency
and effectiveness of the
consultation * * *.” The change is
made to clarify that the intent of these
counterpart regulations is to accelerate
the rate at which fire plan projects are
processed without changing the section
7 consultation standards.

Description/Overview of the Final Rule

Regulations at 50 CFR 402.04 provide
that “the consultation procedures may
be superseded for a particular Federal
agency by joint counterpart regulations
among that agency, the Fish and
Wildlife Service, and the National
Marine Fisheries Service.” The
preamble to the 1986 regulations for
implementing section 7 of the ESA
states that ““such counterpart regulations
must retain the overall degree of
protection afforded listed species
required by the [ESA] and these
regulations. Changes in the general
consultation process must be designed
to enhance its efficiency without
elimination of ultimate Federal agency
responsibility for compliance with
section 7.” The approach in these
counterpart regulations is consistent
with §402.04 because it leaves the
standards for making NLAA
determinations unchanged. The joint
counterpart regulations establish an
optional alternative process to conduct
consultation under section 7 of the ESA
for actions that the FS, BIA, BLM, FWS,
or NPS might authorize, fund, or carry

out to implement the NFP. The
procedures outlined in these
counterpart regulations differ from the
existing procedures in 50 CFR part 402
subparts A and B, §402.13 and
§402.14(b), by allowing an Action
Agency to enter into an ACA with the
Service that will allow the Action
Agency to make an NLAA
determination on a proposed NFP
project without informal consultation or
written concurrence from the Service.
Further, Action Agencies operating
under these counterpart regulations
retain full responsibility for compliance
with section 7 of the ESA.

Under the counterpart regulations, the
Action Agencies will enter into an ACA
with either FWS, NMFS or both. The
ACA will include: (1) A list or
description of the staff positions within
the Action Agency that will have
authority to make NLAA
determinations; (2) a program for
developing and maintaining the skills
necessary within the Action Agency to
make NLAA determinations, including a
jointly developed training program
based on the needs of the Action
Agency; (3) provisions for incorporating
new information and newly listed
species or designated critical habitat
into the Action Agency’s effects analysis
on proposed actions; (4) provisions for
the Action Agency to maintain a list of
fire plan projects that received NLAA
determinations under the agreement;
and (5) a mutually agreed upon program
for monitoring and periodic program
evaluations. By following the
procedures in these counterpart
regulations and the ACA, the Action
Agencies fulfill their ESA section 7
consultation responsibility for actions
covered under these regulations.

The purpose of the jointly developed
training program between the Action
Agency and the Service is to ensure that
the Action Agency consistently
interprets and applies the relevant
provisions of the ESA and the
regulations (50 CFR part 402) relevant to
these counterpart regulations with the
expectation that the Action Agency will
reach the same conclusions as the
Service. We expect that the training
program will be consistent among
Action Agencies, subject to differing
needs and requirements of each agency,
and will rely upon the ESA
Consultation Handbook as much as
possible. The training program may
include jointly developed guidelines for
conducting the ESA section 7 effects
analysis for the particular listed species
and critical habitat that occur in the
jurisdiction of the Action Agency
requesting the agreement. Training may
also emphasize the use of project design

criteria for listed species where they
have been developed between the
Service and the Action Agency.

Because the Service maintains
information on listed species, the
Service may supply any new
information it receives that would be
relevant to the effects analysis that the
Action Agencies will conduct to make
the NLAA determinations. In addition,
the Service will coordinate with the
Action Agency when new species are
proposed for listing or new critical
habitat is proposed.

The Service will use monitoring and
periodic program reviews to evaluate an
Action Agency’s performance under the
ACA at the end of the first year of
implementation and then at intervals
specified in the ACA. The evaluation
may be on a subunit basis (e.g., a
particular National Forest or BLM
district) where different subunits of an
Action Agency begin implementation of
the ACA at different times. The Service
will evaluate whether the
implementation of this regulation by the
Action Agency is consistent with the
best available scientific and commercial
information, the ESA, and section 7
regulations. The result of the periodic
program review may be to recommend
changes to the Action Agency’s
implementation of the ACA. These
recommendations could include
suspending or excluding any
participating Action Agency subunit,
but more likely may include additional
training. The Service will retain
discretion for terminating the ACA if the
requirements under the counterpart
regulations are not met. However, any
such suspension, exclusion, or
termination will not affect the legal
validity of NLAA determinations made
prior to the suspension, exclusion, or
termination.

Upon completion of an ACA, the
Action Agency and the Service will
implement the training program
outlined in the ACA. At the Action
Agency’s discretion, the training
program may be designed such that
some subunits may begin implementing
the ACA before agency personnel in
other subunits are fully trained. The
Action Agency will assume full
responsibility for the adequacy of the
NLAA determinations that it makes.

Required Determinations
Regulatory Planning and Review

In accordance with Executive Order
12866, this document is a significant
rule because it may raise novel legal or
policy issues, and was reviewed by the
Office of Management and Budget
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(OMB) in accordance with the four
criteria discussed below.

(a) This counterpart regulation will
not have an annual economic effect of
$100 million or more or adversely affect
an economic sector, productivity, jobs,
the environment, or other units of
government. The counterpart
regulations do not pertain to
commercial products or activities or
anything traded in the marketplace.

(b) This counterpart regulation is not
expected to create inconsistencies with
other agencies’ actions. FWS and NMFS
are responsible for carrying out the Act.

(c) This counterpart regulation is not
expected to significantly affect
entitlements, grants, user fees, loan
programs, or the rights and obligations
of their recipients.

(d) OMB has determined that this rule
may raise novel legal or policy issues
and, as a result, this rule has undergone
OMB review.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small government
jurisdictions), unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
The Regulatory Flexibility Act requires
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

Pursuant to the Regulatory Flexibility
Act, we certified to the Small Business
Administration that these regulations
would not have a significant economic
impact on a substantial number of small
entities. The purpose of the rule is to
increase the efficiency of the ESA
section 7 consultation process for those
activities conducted to implement the
NFP. The changes will lead to the same
protections for listed species as the
section 7 consultation regulations at 50
CFR part 402 and will only eliminate
the need for the Action Agency to
conduct informal consultation with and
obtain written concurrence from the
Service for those NFP actions that the
Action Agency determines are ‘“‘not
likely to adversely affect” (NLAA) any

listed species or designated critical
habitat.

Regulations at 50 CFR 402.04 provide
that “the consultation procedures may
be superseded for a particular Federal
agency by joint counterpart regulations
among that agency, the Fish and
Wildlife Service, and the National
Marine Fisheries Service.” The
preamble to the 1986 regulations for
implementing section 7 states that
“such counterpart regulations must
retain the overall degree of protection
afforded listed species required by the
[ESA] and these regulations. Changes in
the general consultation process must be
designed to enhance its efficiency
without elimination of ultimate Federal
agency responsibility for compliance
with section 7.”

Under the counterpart regulations, the
Action Agencies will enter into an
Alternative Consultation Agreement
(ACA) with either or both of the
Services as appropriate. The ACA will
include: (1) A list or description of the
staff positions within the Action Agency
that will have authority to make NLAA
determinations; (2) a program for
developing and maintaining the skills
necessary within the Action Agency to
make NLAA determinations, including a
jointly developed training program
based on the needs of the Action
Agency; (3) provisions for incorporating
new information and newly listed
species or designated critical habitat
into the Action Agency’s effects analysis
on proposed actions; (4) provisions for
the Action Agency to maintain a list of
fire plan projects that received NLAA
determinations under the agreement;
and (5) a mutually agreed upon program
for monitoring and periodic program
evaluations. The purpose of the training
program is to ensure the Action Agency
consistently interprets and applies the
relevant provisions of the ESA and
regulations (50 CFR 402), with the
expectation that the Action Agency will
reach the same conclusion as the
Service.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons: (1) The joint
counterpart ESA section 7 regulations
apply only to ESA section 7
determinations made by one of the five
Federal Action Agencies that implement
the NFP; (2) the rule will only remove
the requirement for the Action Agencies
to conduct informal consultation with
and obtain written concurrence from
FWS or NMFS on those NFP actions
they determine that are NLAA listed
species or designated critical habitat;
and (3) the regulations are designed to
reduce potential economic burdens on

the Services and Action Agencies by
improving the efficiency of the process.
Therefore, we certify that this action
will not have a significant economic
impact on a substantial number of small
businesses, organizations, or
governments pursuant to the RFA.

Executive Order 13211

On May 18, 2001, the President issued
an Executive Order (E.O. 13211) on
regulations that significantly affect
energy supply, distribution, and use.
Executive Order 13211 requires agencies
to prepare Statements of Energy Effects
when undertaking certain actions.
Although this rule is a significant action
under Executive Order 12866, it is not
expected to significantly affect energy
supplies, distribution, or use. Therefore,
this action is not a significant energy
action and no Statement of Energy
Effects is required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.):

(a) These counterpart regulations will
not “‘significantly or uniquely” affect
small governments. A Small
Government Agency Plan is not
required. We expect that these
counterpart regulations will not result
in any significant additional
expenditures.

(b) These counterpart regulations will
not produce a Federal mandate on State,
local, or tribal governments or the
private sector of $100 million or greater
in any year; that is, it is not a
“significant regulatory action” under
the Unfunded Mandates Reform Act.
These counterpart regulations impose
no obligations on State, local, or tribal
governments.

Takings

In accordance with Executive Order
12630, these counterpart regulations do
not have significant takings
implications. These counterpart
regulations pertain solely to ESA section
7 consultation coordination procedures,
and the procedures have no impact on
personal property rights.

Federalism

In accordance with Executive Order
13132, these counterpart regulations do
not have significant Federalism effects.
A Federalism assessment is not
required. In keeping with Department of
the Interior and Commerce regulations
under section 7 of the ESA, we
coordinated development of these
counterpart regulations with
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appropriate resource agencies
throughout the United States.

Civil Justice Reform

In accordance with Executive Order
12988, this rule does not unduly burden
the judicial system and meets the
requirements of sections 3(a) and 3(b)(2)
of the Order. We promulgate these
counterpart regulations consistent with
50 CFR 402.04 and section 7 of the ESA.

Paperwork Reduction Act

This rule would not impose any new
requirements for collection of
information that require approval by the
OMB under the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.). This rule
will not impose new record keeping or
reporting requirements on State or local
governments, individuals, businesses, or
organizations. We may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
Control Number.

National Environmental Policy Act

These counterpart regulations have
been developed by FWS and NMFS,
jointly with FS, BIA, BLM, and NPS
according to 50 CFR 402.04. The FWS
and NMFS are considered the lead
Federal agencies for the preparation of
this rule, pursuant to 40 CFR 1501. We
have analyzed these counterpart
regulations in accordance with the
criteria of the National Environmental
Policy Act (NEPA), the Department of
the Interior Manual (318 DM 2.2(g) and
6.3(D)), and National Oceanic and
Atmospheric Administration (NOAA)
Administrative Order 216—6 and have
determined, after preparation of an
environmental assessment, that the
action does not have any significant
effects. A Finding Of No Significant
Impact has been prepared.

Government-to-Government
Relationship With Indian Tribes

In accordance with the Secretarial
Order 3206, ‘“American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act” (June 5, 1997); the
President’s memorandum of April 29,
1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951); E.O.
13175; and the Department of the
Interior’s 512 DM 2, we understand that
we must relate to recognized Federal
Indian Tribes on a Government-to
Government basis. These counterpart
regulations do not directly affect Tribal
resources. These counterpart regulations
may have an indirect effect on Native
American Tribes as the Bureau of Indian

Affairs may, at its discretion, implement
the procedures outlined in the
counterpart regulations for those
activities affecting Tribal resources that
they may authorize, fund, or carry out
under the NFP. The analysis that is
conducted for determining how a
proposed project affects listed species or
critical habitat remains unchanged by
these counterpart regulations. Therefore,
tribal resources will be unaffected by
implementation of this rule and
government-to-government consultation
is not necessary.

List of Subjects in 50 CFR Part 402

Endangered and threatened species.
Final Regulation Promulgation

» For the reasons set forth in the
preamble, the Service amends part 402,
title 50 of the Code of Federal
Regulations as follows:

PART 402—[AMENDED]

» 1. The authority citation for part 402
continues to read as follows:

Authority: 16 U.S.C. 1531 et seq.

= 2. Add anew Subpart C to read as
follows:

Subpart C—Counterpart Regulations For
Implementing the National Fire Plan

Sec.

402.30
402.31
402.32
402.33
402.34

Definitions.
Purpose.
Scope.
Procedures.
Oversight.

Subpart C—Counterpart Regulations
for Implementing the National Fire Plan

8402.30 Definitions.

The definitions in §402.02 are
applicable to this subpart. In addition,
the following definitions are applicable
only to this subpart.

Action Agency refers to the
Department of Agriculture Forest
Service (FS) or the Department of the
Interior Bureau of Indian Affairs (BIA),
Bureau of Land Management (BLM),
Fish and Wildlife Service (FWS), or
National Park Service (NPS).

Alternative Consultation Agreement
(ACA) is the agreement described in
§402.33 of this subpart.

Fire Plan Project is an action
determined by the Action Agency to be
within the scope of the NFP as defined
in this section.

National Fire Plan (NFP) is the
September 8, 2000, report to the
President from the Departments of the
Interior and Agriculture entitled
“Managing the Impact of Wildfire on
Communities and the Environment”
outlining a new approach to managing

fires, together with the accompanying
budget requests, strategies, plans, and
direction, or any amendments thereto.

Service Director refers to the FWS
Director or the Assistant Administrator
for Fisheries for the National Oceanic
and Atmospheric Administration.

§402.31 Purpose.

The purpose of these counterpart
regulations is to enhance the efficiency
and effectiveness of the consultation
process under section 7 of the ESA for
Fire Plan Projects by providing an
optional alternative to the procedures
found in §§402.13 and 402.14(b) of this
part. These regulations permit an Action
Agency to enter into an Alternative
Consultation Agreement (ACA) with the
Service, as described in §402.33, which
will allow the Action Agency to
determine that a Fire Plan Project is
“not likely to adversely affect” (NLAA)
a listed species or designated critical
habitat without formal or informal
consultation with the Service or written
concurrence from the Service. An NLAA
determination for a Fire Plan Project
made under an ACA, as described in
§402.33, completes the Action Agency’s
statutory obligation to consult with the
Service for that Project. In situations
where the Action Agency does not make
an NLAA determination under the ACA,
the Action Agency would still be
required to conduct formal consultation
with the Service when required by
§402.14. This process will be as
protective to listed species and
designated critical habitat as the process
established in subpart B of this part. The
standards and requirements for formal
consultation under subpart B for Fire
Plan Projects that do not receive an
NLAA determination are unchanged.

§402.32 Scope.

(a) Section 402.33 establishes a
process by which an Action Agency
may determine that a proposed Fire
Plan Project is not likely to adversely
affect any listed species or designated
critical habitat without conducting
formal or informal consultation or
obtaining written concurrence from the
Service.

(b) Section 402.34 establishes the
Service’s oversight responsibility and
the standard for review under this
subpart.

(c) Nothing in this subpart C
precludes an Action Agency at its
discretion from initiating early,
informal, or formal consultation as
described in §§402.11, 402.13, and
402.14, respectively.

(d) The authority granted in this
subpart is applicable to an Action
Agency only where the Action Agency
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has entered into an ACA with the
Service. An ACA entered into with one
Service is valid with regard to listed
species and designated critical habitat
under the jurisdiction of that Service
whether or not the Action Agency has
entered into an ACA with the other
Service.

§402.33 Procedures.

(a) The Action Agency may make an
NLAA determination for a Fire Plan
Project without informal consultation or
written concurrence from the Director if
the Action Agency has entered into and
implemented an ACA. The Action
Agency need not initiate formal
consultation on a Fire Plan Project if the
Action Agency has made an NLAA
determination for the Project under this
subpart. The Action Agency and the
Service will use the following
procedures in establishing an ACA.

(1) Initiation: The Action Agency
submits a written notification to the
Service Director of its intent to enter
into an ACA.

(2) Development and Adoption of the
Alternative Consultation Agreement:
The Action Agency enters into an ACA
with the Service Director. The ACA
will, at a minimum, include the
following components:

(i) A list or description of the staff
positions within the Action Agency that
will have authority to make NLAA
determinations under this subpart C.

(ii) Procedures for developing and
maintaining the skills necessary within
the Action Agency to make NLAA
determinations, including a jointly
developed training program based on
the needs of the Action Agency.

(iii) A description of the standards the
Action Agency will apply in assessing
the effects of the action, including direct
and indirect effects of the action and
effects of any actions that are
interrelated or interdependent with the
proposed action.

(iv) Provisions for incorporating new
information and newly listed species or
designated critical habitat into the
Action Agency'’s effects analysis of
proposed actions.

(v) A mutually agreed upon program
for monitoring and periodic program
evaluation to occur at the end of the first
year following signature of the ACA and
periodically thereafter.

(vi) Provisions for the Action Agency
to maintain a list of Fire Plan Projects
for which the Action Agency has made
NLAA determinations. The Action
Agency will also maintain the necessary
records to allow the Service to complete
the periodic program evaluations.

(3) Training: Upon completion of the
ACA, the Action Agency and the

Service will implement the training
program outlined in the ACA to the
mutual satisfaction of the Action
Agency and the Service.

(b) The Action Agency may, at its
discretion, allow any subunit of the
Action Agency to implement this
subpart as soon as the subunit has
fulfilled the training requirements of the
ACA, upon written notification to the
Service. The Action Agency shall at all
times have responsibility for the
adequacy of all NLAA determinations it
makes under this subpart.

(c) The ACA and any related oversight
or monitoring reports shall be made
available to the public through a notice
of availability in the Federal Register.

§402.34 Oversight.

(a) Through the periodic program
evaluation set forth in the ACA, the
Service will determine whether the
implementation of this subpart by the
Action Agency is consistent with the
best available scientific and commercial
information, the ESA, and section 7
regulations.

(b) The Service Director may use the
results of the periodic program
evaluation described in the ACA to
recommend changes to the Action
Agency’s implementation of the ACA. If
and as appropriate, the Service Director
may suspend any subunit participating
in the ACA or exclude any subunit from
the ACA.

(c) The Service Director retains
discretion to terminate the ACA if the
Action Agency fails to comply with the
requirements of this subpart, section 7
of the ESA, or the terms of the ACA.
Termination, suspension, or
modification of an ACA does not affect
the validity of any NLAA
determinations made previously under
the authority of this subpart.

Dated: November 26, 2003.
Craig Manson,

Assistant Secretary for Fish and Wildlife and
Parks.

Dated: December 3, 2003.
William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 03-30393 Filed 12-5-03; 8:45 am]
BILLING CODE 3510-22-P; 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031126295-3295-01,; I.D.
111703B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands Area; Interim 2004
Harvest Specifications for Groundfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim final rule.

SUMMARY: NMFS issues interim 2004
total allowable catch (TAC) amounts for
each category of groundfish, Community
Development Quota (CDQ) reserve
amounts, American Fisheries Act (AFA)
pollock allocations and sideboard
amounts, and prohibited species catch
(PSC) allowances and prohibited species
quota (PSQ) reserves for the groundfish
fisheries of the Bering Sea and Aleutian
Islands management area (BSAI). The
intended effect is to conserve and
manage the groundfish resources in the
BSAL

EFFECTIVE DATE: The interim harvest
specifications are effective from 0001
hours, Alaska local time (A.Lt.), January
1, 2004, until the effective date of the
final 2004 harvest specifications for
BSAI groundfish, which will be
published in the Federal Register.
ADDRESSES: Copies of the
Environmental Assessment (EA)
prepared for this action, the final 2002
Stock Assessment and Fishery
Evaluation (SAFE) report, dated
November 2002, and the final 2003
SAFE report, dated November 2003, are
available from the North Pacific Fishery
Management Council, West 4th Avenue,
Suite 306, Anchorage, AK 99510-2252
(907-271-2809) or from its home page
at http://www.fakr.noaa.gov/npfmec.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228, or
mary.furuness@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

Federal regulations at 50 CFR part 679
implementing the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) govern the groundfish fisheries in
the BSAL The North Pacific Fishery
Management Council (Council)
prepared the FMP, and NMFS approved
it under the Magnuson-Stevens Fishery
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Conservation and Management Act
(Magnuson-Stevens Act). General
regulations that also pertain to the U.S.
fisheries appear at subpart H of 50 CFR
part 600.

The Council met in October 2003 to
review scientific information
concerning groundfish stocks including
the 2002 SAFE report and the EA (see
ADDRESSES) and recommended
proposed 2004 specifications. The
Council recommended a proposed total
acceptable biological catch (ABC) of
3,127,003 metric tons (mt) and a
proposed total TAC of 1,998,443 mt for
the 2004 fishing year. The proposed
TAC amounts for each species were
based on the best available biological
and socioeconomic information.

Under §679.20(c)(1), NMFS
published in the Federal Register
proposed harvest specifications for
groundfish in the BSAI for the 2004
fishing year (68 FR 67642, December 3,
2003). That document contains a
detailed discussion of the proposed
2004 TACs, initial TACs (ITACs) and
related apportionments, CDQ reserves,
ABC amounts, overfishing levels, PSC
allowances, PSQ reserve amounts, and
associated management measures of the
BSAI groundfish fishery.

This action provides interim harvest
specifications and apportionments
thereof for the 2004 fishing year that
will become available on January 1,
2004, and remain in effect until
superseded by the final 2004 harvest
specifications. Background information
concerning the 2004 groundfish harvest
specification process on which this
interim action is based is provided in
the above mentioned proposed
specification document.

Establishment of Interim TACs

Regulations at § 679.20(b)(1)(i) require
that 15 percent of the TAC for each
target species or species group, except
for pollock and the hook-and-line and
pot gear allocation of sablefish, be
placed in a non-specified reserve. The
AFA supersedes this provision for
pollock by requiring that the TAC for
this species be fully allocated among the
CDQ program, incidental catch
allowance (ICA), and inshore, catcher/
processor, and mothership directed
fishery allowances.

Regulations at § 679.20(b)(1)(iii)
require that one half of each TAC
amount placed in the non-specified
reserve, with the exception of squid, be
allocated to the groundfish CDQ reserve
and that 20 percent of the hook-and-line
and pot gear allocation of sablefish be
allocated to the fixed gear sablefish CDQ
reserve. Regulations at
§679.20(a)(5)(i)(A) require that 10
percent of the pollock TAC be allocated
to the pollock CDQ reserve. With the
exception of the hook-and-line and pot
gear sablefish CDQ reserve, the CDQ
reserves are not further apportioned by
gear. Regulations at § 679.21(e)(1)(i) also
require that 7.5 percent of each PSC
limit, with the exception of herring, be
withheld as a PSQ reserve for the CDQ
fisheries. Regulations governing the
management of the CDQ and PSQ
reserves are set forth at §§679.30 and
679.31.

Regulations at § 679.20(c)(2) require
interim specifications to be effective at
0001 hours, A.lt.,, January 1, and remain
in effect until superseded by the final
groundfish harvest specifications.
Regulations at § 679.20(c)(2)(ii) provide
that the interim specifications will be
established as one-fourth of each

proposed ITAC amount and
apportionment thereof (not including
pollock, Pacific cod, Atka mackerel, and
the hook-and-line and pot gear
allocation of sablefish), one-fourth of
each proposed PSQ reserve and PSC
allowance established at §679.21, and
the proposed first seasonal allowance of
pollock, Pacific cod and Atka mackerel
TAC. As stated in the proposed
specifications (68 FR 67642, December
3, 2003), no harvest of groundfish is
authorized before the effective date of
this action implementing the interim
specifications.

Interim 2004 BSAI Groundfish Harvest
Specifications

Table 1 provides interim TAC and
CDQ amounts and apportionments
thereof. Amendment 77 to the FMP,
approved by the Secretary of Commerce
on October 20, 2003, provides for
apportioning the BSAI Pacific cod TAC
among hook-and-line and pot gear
sectors. A final rule implementing
Amendment 77 was published on
December 1, 2003 (68 FR 67086), and
will be effective by January 1, 2004.
Amendment 77 will allocate the 18.3
percent pot gear allocation as: 15
percent to pot catcher vessels and 3.3
percent to pot catcher processors.
Regulations at § 679.20(c)(2)(ii) do not
provide for an interim specification for
the hook-and-line and pot gear
allocations of sablefish for the CDQ
reserve or for sablefish managed under
the Individual Fishing Quota (IFQ)
program. As a result, directed fishing for
the hook-and-line and pot gear
allocations of CDQ sablefish and IFQ
sablefish is prohibited until the effective
date of the final 2004 groundfish
specifications.

TABLE 1.—INTERIM 2004 TAC AMOUNTS FOR GROUNDFISH AND APPORTIONMENTS THEREOF FOR THE BERING SEA AND

ALEUTIAN ISLANDS MANAGEMENT AREA®

Species and component (if applicable) Area and/or gear (if applicable) Interim TAC Interim CDQ
Pollock: 2

AFA INSNOME .o B S e 259,119
AFA INSNOME .. SCA Limit3 41,769
AFA Catcher/Processors# ........cccccucueeenieeennineannns BS . 207,295
Catch DY C/PS ..ovveciie et BS .......... 189,675
Catch by CVS4 ..o BS ......... 17,620
Unlisted C/P Limit4 ......ccoocoiiiiiiieiiiee e BS .. 1,036
AFA Catcher/Processors# ........ccccuovevveniieeneennen. SCA Limit3 ... 145,106
AFA MOothership ..o, BS ... 51,824
AFA Mothership ... SCA Limits ... 36,277
CDQ e B S s | e
CDQ et SCA LIMI3 o ee | sreeee e
ICA e BS . 46,990
ICA Al 1,000
ICA e Bogoslof District ... 50
Excessive Harvesting Limit5 .........ccccooiiniiniinenn BS e, 90,692
Excessive Processing Limit> ...........ccccccviiiennnnn. B S e 155,471
LI ] = I o] | [o Tt PR UOUPUPTRRPOt 566,278
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TABLE 1.—INTERIM 2004 TAC AMOUNTS FOR GROUNDFISH AND APPORTIONMENTS THEREOF FOR THE BERING SEA AND
ALEUTIAN ISLANDS MANAGEMENT AREA1—Continued

Species and component (if applicable)

Area and/or gear (if applicable)

Interim TAC

Interim CDQ

Pacific Cod ©

Total Sablefish

Atka mackerel® ........cccceveeiii

Total Atka Mackerel .........cccccvveeiiireiiiieeins
Yellowfin Sole
Rock Sole
Greenland Turbot

Total Greenland Turbot ............ccoceviiieiieeniins

Arrowtooth Flounder ..........cccviveeeeiiiiiiiiee e
Flathead Sole

Other flatfish 10
Alaska plaice
Pacific Ocean Perch ........ccccccoviiiiiee e,

Total Pacific Ocean Perch

Northern Rockfish ...,

Total Northern Rockfish

Shortraker/Rougheye 11 ...

Total Shortraker/Rougheye

Other Rockfish 12

SQUIA i
“Other Species” 13

Jig
Hook-and-line
Catcher/Processors
Hook-and-line Catcher VeSssels .........ccocccveeeveiiiiieeneennn.
Pot Catcher/ProCessors .......ccooveeeeeeiiiiveeeeeeeeiciiieeeeeen
Pot Catcher Vessels
Catcher Vessels <60 Hook-and-line, Pot .....................
I A e
Trawl Catcher Vessels
Trawl Catcher/Processors

BS Trawl
BS Hook-and-line and POt ........cccccocveiiciee e,
Al Trawl
Al Hook-and-line and POt ..........cccccovviiiiiiee e,

WESEEIN Al oottt
Western HLA Limit
Central Al ..o
Central HLA Limit
Eastern Al/BS
Jig Gear .........
Other GEAN ....vvvveeei et

Western Al ..
Central Al ....
EASIErN Al oot

Al ...
Al Trawl
AlLNON-TrAW] ..o

1,411
42,937

........................ 15,563
105,821 15,563

283 14

N/A N/A

151 11

N/A N/A

434 25

8,496 1,499

29,549 4,433
17,797 1,570
9,350 825
570 50
281 25
850 75
2,550 225
4,250 375
638 56
2,125 188
300 27
1,227 108
701 62
734 65
2,962 262
26 2
1,249 110
1275 112
29 3
177 16
53|
124 | i
206 19
204 18
135 12
339 30
419 | i,
6,866 606
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TABLE 1.—INTERIM 2004 TAC AMOUNTS FOR GROUNDFISH AND APPORTIONMENTS THEREOF FOR THE BERING SEA AND
ALEUTIAN ISLANDS MANAGEMENT AREA1—Continued

Species and component (if applicable) Area and/or gear (if applicable) Interim TAC Interim CDQ

TOtal INTEMM TAC oo eeciee e e siiii | teeee e e e s ee e e e e e et et a e e e eeeeessaatbeaeeeeesasssaeaaaeeessntaaaeaeeeaannnnes 751,709 84,034

1 Amounts are in mt. These amounts apply to the entire Bering Sea (BS) and Aleutian Islands (Al) management area unless otherwise speci-
fied. With the exception of pollock, and for purposes of these specifications, the BS includes the Bogoslof District.

2 After subtraction for the CDQ reserve and ICA, the pollock ITAC is allocated as a directed fishing allowance (DFA). Ten percent of the pol-
lock TAC is allocated to the pollock CDQ reserve (8679.20(a)(5)(i)(A)). NMFS is allocating 3.5 percent of the pollock as an ICA
(8679.20(a)(5)(i)(A)(1)). The first seasonal apportionment of pollock for all sectors is 40 percent of the annual DFA.

3The Steller sea lion conservation area (SCA) limits harvest to 28 percent of each sector's annual DFA until April 1. The remaining 12 percent
of the annual DFA allocated to the A season may be taken outside of the SCA before April 1 or inside the SCA after April 1. If 28 percent of the
annual DFA is not taken inside the SCA before April 1, the remainder is available to be taken inside the SCA after April 1.

4Under §679.20(a)(5)(i)(A)(4), not less than 8.5 percent of the DFA allocated to listed catcher/processors (C/Ps) shall be available for harvest
only by eligible catcher vessels (CVs) delivering to listed catcher/processors. The AFA unlisted catcher/processors are limited from exceeding a
harvest amount of 0.5 percent of the DFA allocated to the AFA catcher/processor sector. § 679.20(a)(5)(i)(A)(4)(iii).

5Regulations at §679.20(a)(5)(i)(A)(6) require that NMFS establish an excessive harvesting share limit equal to 17.5 percent of the sum of the
pollock DFAs. Regulations at §679.20(a)(5)(i)(A)(7) require that NMFS establish an excessive processing share limit equal to 30.0 percent of the
sum of the pollock DFAs.

6 After subtraction of the reserves, the ITAC amount for Pacific cod is allocated: 2 percent to vessels using jig gear, 51 percent to hook-and-
line or pot gear, and 47 percent to trawl gear. The Pacific cod allocation to trawl gear is split evenly between catcher vessels and catcher/proc-
essors (see §679.20(a)(7)(i)). The Pacific cod allocation to hook-and-line or pot gear is further allocated as an ICA and as the following directed
fishing allowances: 80 percent to hook-and-line catcher/processors, 0.3 percent to hook-and-line catcher vessels, 3.3 percent to pot catcher/proc-
essors, 15 percent to pot catcher vessels, 1.4 percent to catcher vessels under 60 feet LOA using hook-and-line or pot gear (see
§679.20(a)(7)(i)(c)). The first seasonal allowances of the ITAC gear apportionments are in effect on January 1 as an interim TAC. The first sea-
sonal allocations are 60 percent of the annual TAC, except for vessels using jig gear (40 percent), trawl catcher/processors (50 percent) and
trawl catcher vessels (70 percent).

7 Sablefish gear allocations are as follows: In the BS subarea, trawl gear is allocated 50 percent, and hook-and-line and pot gear are allocated
50 percent of the TAC. In the Al subarea, trawl gear is allocated 25 percent, and hook-and-line and pot gear are allocated 75 percent of the TAC
(see §8679.20(a)(4)(iii) and (iv)). One-fourth of the ITAC amount for trawl gear is in effect January 1 as an interim TAC amount.

8The sablefish hook-and-line gear fishery is managed under the Individual Fishing Quota (IFQ) program and subject to regulations contained
in subpart D of 50 CFR part 679. Twenty percent of the sablefish hook-and-line and pot gear final TAC amount will be reserved for use by CDQ
participants. (see 8679.31(c).) Existing regulations at §679.20(c)(2)(ii) do not provide for an interim specification for the CDQ nontrawl sablefish
reserve or for an interim specification for sablefish managed under the IFQ program. In addition, in accordance with § 679.7(f)(3)(ii), retention of
sablefish caught with fixed gear is prohibited unless the harvest is authorized under a valid IFQ permit and IFQ card. In 2004, IFQ permits and
IFQ cards will not be valid before the effective date of the 2004 final specifications. Thus, fishing for sablefish with fixed gear is not authorized
under these interim specifications. See subpart D of 50 CFR part 679 and §679.23(g) for guidance on the annual allocation of IFQ and the sa-
blefish fishing season.

9 Regulations at §679.20 (a)(8) require that up to 2 percent of the Eastern Aleutian subarea and the BS subarea ITAC be allocated to the jig
gear fleet. The amount of this allocation is 1 percent. The jig gear allocation is not apportioned by season. The harvest limitation area (HLA) limit
refers to the amount of each seasonal allowance that is available for fishing inside the HLA (§679.2). In 2004, 60 percent of each seasonal al-
lowance is available for fishing inside the HLA in the Western and Central Al.

10“Other flatfish” includes all flatfish species except for Pacific halibut (a prohibited species), flathead sole, Greenland turbot, rock sole,
arrowtooth flounder, yellowfin sole and Alaska plaice.

11 Under §679.20(a)(9), the ITAC of shortraker rockfish and rougheye rockfish specified for the Aleutian Islands subarea is allocated 30 per-
cent to vessels using non-trawl gear and 70 percent to vessels using trawl gear.

;]2“Other rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, northern, shortraker, and rougheye rock-
fish.

13“Other species” includes sculpins, sharks, skates, and octopus. Forage fish, as defined at §679.2, are not included in the “other species”
category.

Interim Allocation of PSC Limits for the BSAIL Regulations at § 679.21(e) proposed PSQ reserve and PSC
Crab, Halibut, and Herring authorize the apportionment of each allowance be made available on an
o PSC limit into PSC allowances for interim basis for harvest at the
Under § 679.21(¢), annual PSC limits specified fishery categories. Under beginning of the fishing year, until
are specified for red king crab, §679.21(e)(1)(i), 7.5 percent of each PSC  superseded by the final harvest
Chionoecetes bairdi Tanner crab, and C.  imit specified for halibut, crab, and specifications. The PSQ reserves and
opilio crab in applicable Bycatch salmon is reserved as a PSQ reserve for  fishery specific interim PSC allowances
Limitation Zones (see §679.2) of the use by the groundfish CDQ program. for halibut and crab are specified in
Bering Sea subarea, and for Pacific Regulations at § 679.20(c)(2)(ii) Table 2 and are in effect at 0001 hours,
halibut and Pacific herring throughout provide that one-fourth of each A.l.t.,, January 1, 2004.
TABLE 2.—INTERIM 2004 PROHIBITED SPECIES BYCATCH ALLOWANCES FOR THE BSAI TRAWL AND NON-TRAWL
FISHERIES
Prohibited species and zone
Halibut | o Regrggng C.opilio | C. bairdi (animals)
mortality (mt) BSAI | animals (animals)
(mt) BSAI Zone 11t COBLZ® Zone 1% Zone 2

Trawl fisheries:

YelloWFiN SOIE ...coiuiiiiiiiii e 222 35 4,166 694,245 85,211 447,115

Rock sole/other flatfish/flat. sole4 ..., 195 5 14,946 242,283 91,330 149,039

Red King Crab Savings Subareas ...........cccccvvieennieneniieenniieennes | |, 5231 | oo | |,
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TABLE 2.—INTERIM 2004 PROHIBITED SPECIES BYCATCH ALLOWANCES FOR THE BSAI TRAWL AND NON-TRAWL
FISHERIES—Continued

Prohibited species and zone
Halibut : RedKing | ¢ onilio | C. bairdi (animals)
mortalit Herring Crab (animals)
(mt) BSXI (mt) BSAI | animals COBLZ 2
Zone 11 Zone 11 Zone 21
Turbot/arrowtooth/sablefiSh 5 ..o | e 2| e 10,060 | .oovovvevieeie | e,
Rockfish—July 1-December 31 ........cccocoieiiiiiiiiiiiiiienieeieeseeee 17 2] 10,059 | .coeiiiinne 2,747
PACIfic COO ..ot 359 5 3,270 31,184 45,778 81,044
Midwater trawl POIIOCK ........cccocviiiiiiiiiiiiiieseccee e | e 296 | i | e | e | e
Pollock/Atka mackerel/other® ..............coccoeiiiiiiiiiiieeeeee 58 37 50 18,107 4,306 6,868
Total Trawl PSC .o 850 382 22,432 1,005,938 226,625 686,813
Non-trawl fisheries:
Pacific COO—TOtAl .......oeiiiiieiiii e 194
Other non-trawl—Total 14
Groundfish pot & jig .......... exempt
Sablefish hook-and-line exempt
Total NON-trawl PSC ....ccoiiieiiiieeie e 207
PSQ RESEIVE 7 .ottt 86 | oo 1,818 81,562 18,375 55,687
Grand total .......c.cocieiieiieecie e 1,144 382 24,250 1,087,500 245,000 742,500

1 Refer to §679.2 for definitions of areas.

2C. opilio Bycatch Limitation Zone. Boundaries are defined at 50 CFR part 679, Figure 13.

3|n October 2003, the Council proposed limiting red king crab for trawl fisheries within the Red King Crab Savings Subarea (RKCSS) to 35
percent of the total allocation to the rock sole, flathead sole, and other flatfish fishery category (8 679.21(e)(3)(ii)(B)).

4“QOther flatfish” for PSC monitoring includes all flatfish species, except for Pacific halibut (a prohibited species), greenland turbot, rock sole,
yellowfin sole and arrowtooth flounder.

5Greenland turbot, arrowtooth flounder, and sablefish fishery category.

6 Pollock other than pelagic trawl pollock, Atka mackerel, and “other species” fishery category.

7With the exception of herring, 7.5 percent of each PSC limit is allocated to the CDQ program as PSQ reserve. The PSQ reserve is not allo-
cated by fishery, gear or season.

Directed Fishing Closures Administrator establishes a directed or C. opilio crab for a specified area has
In accordance with § 679.20(d)(1)(i), if fishing allowance, and that allowance is been reached, the Regional
the Administrator, NMFS, Alaska or will be reached before the end of the ~ Administrator will prohibit directed
Region (Regional Administrator) fishing year, NMFS will prohibit fishing for each species in that category
determines that any allocation or directed fishing for that species or in the specified area.
apportionment of a target species or species group in the specified subarea or The Regional Administrator has
“other species” category has been or district (§ 697.20(d)(1)(iii)). Similarly, determined that the remaining
will be reached, the Regional under regulations at §679.21(e), if the allocation amounts in Table 3 will be
Administrator may establish a directed =~ Regional Administrator determines that necessary as incidental catch to support
fishing allowance for that species or a fishery category’s bycatch allowance other anticipated groundfish fisheries
species group. If the Regional of halibut, red king crab, C. bairdi crab  for the 2004 fishing year.
TABLE 3.—INTERIM DIRECTED FISHING CLOSURES
Incidental
Area Species catch amount,
in mt
BOQGOSIOf DISEHCE ...c.veiieiiiiiiieesiicce et POIOCK .ot 50
Aleutian Islands subarea .............ccccocoiiiiiiiiinii POHOCK ... 1,000
Northern Rockfish ..o 1,249
Shortraker/rougheye rockfish trawl ........... 53
Shortraker/rougheye rockfish non trawl .... 124
“Other rockfish” ... 135
Bering Sea subarea ..........ccccoiiiiiiiii Pacific 0cean Perch ... 300
“Other rockfish” 204
Northern rockfish 26
Shortraker/rougheye rockfish ..........ccccoeiiiiiinii, 29
Bering Sea and Aleutian ISlands ..........ccccoceviiiiiiiiienee “OLhEI SPECIES™ ..ttt e 6,866
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Consequently, in accordance with
§679.20(d)(1)(i), the Regional
Administrator establishes the directed
fishing allowances for the above species
or species groups as zero.

Therefore, in accordance with
§679.20(d)(1)(iii), NMFS is immediately
prohibiting directed fishing for these
species in the specified areas. These
closures will remain in effect from 0001
hrs, A.l.t., January 1, 2004, until
superseded by the final 2004 harvest
specifications for BSAI groundfish.

In addition, the BSAI Zone 1 annual
red king crab allowance specified for the
traw] rockfish fishery
(§679.21(e)(3)(iv)(D)) is 0 mt and the
BSAI first seasonal halibut bycatch
allowance specified for the trawl
rockfish fishery is 0 mt. The BSAI
annual halibut bycatch allowance
specified for the trawl Greenland turbot/

arrowtooth flounder/sablefish fishery
categories is 0 mt (§ 679.21(e)(3)(iv)(c)).
Therefore, in accordance with
§679.21(e)(7)(ii) and (v), NMFS is
prohibiting directed fishing for rockfish
by vessels using trawl gear in Zone 1 of
the BSAI and directed fishing for
Greenland turbot/arrowtooth flounder/
sablefish by vessels using trawl gear in
the BSAI from 0001 hrs., A.Lt., January
1, 2004, until superseded by the final
2004 harvest specifications for BSAI
groundfish. NMFS is also prohibiting
directed fishing for rockfish outside
Zone 1 in the BSAI until 1200 hrs, A.Lt,
July 4, 2004.

While these closures are in effect, the
maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a fishing trip. These closures to
directed fishing are in addition to
closures and prohibitions found in

regulations at 50 CFR part 679. Areas
are defined in § 679.2. In the BSAI,
“Other rockfish” includes Sebastes and
Sebastolobus species except for Pacific
ocean perch, shortraker, rougheye, and
northern rockfish.

Bering Sea Subarea Inshore Pollock
Allocations

Regulations at § 679.4 set forth
procedures for AFA inshore catcher
vessel pollock cooperatives to apply for
and receive cooperative fishing permits
and inshore pollock allocations. Table 4
lists the interim pollock allocations to
the seven inshore catcher vessel pollock
cooperatives for 2004. Allocations for
cooperatives and vessels not
participating in cooperatives are not
made for the Al subarea because the
Aleutian Islands (AI) subarea has been
closed to directed fishing for pollock.

TABLE 4.—INTERIM 2004 BERING SEA SUBAREA INSHORE COOPERATIVE ALLOCATIONS

_ Sbuerp\f’efsgﬁg' Percentage of Interim
Cooperative name and member vessels = inshore sector cooperative
Oﬁfﬁ's"’tl:)ﬁgtsi(:h allocation allocation

Akutan Catcher Vessel Association—Aldebaran, Arctic Explorer, Arcturus, Blue Fox, Cape

Kiwanda, Columbia, Dominator, Exodus, Flying Cloud, Golden Dawn, Golden Pisces,

Hazel Lorraine, Intrepid Explorer, Leslie Lee, Lisa Melinda, Majesty, Marcy J, Margaret

Lyn, Nordic Explorer, Northern Patriot, Northwest Explorer, Pacific Ram, Pacific Viking,

Pegasus, Peggy Jo, Perseverance, Predator, Raven, Royal American, Seeker, Sov-

ereignty, Traveler, VIKING EXPIOTEI ....cuviii ettt teee et e e snae e snnnas 245,527 28.085 72,773
Arctic Enterprise Association—Bristol Explorer, Ocean Explorer, Pacific Explorer ................... 36,807 4.210 10,909
Northern Victor Fleet Cooperative—Anita J., Collier Brothers, Commodore, Excalibur II,

Goldrush, Half Moon Bay, Miss Berdie, Nordic Fury, Pacific Fury, Poseidon, Royal Atlantic,

Sunset Bay, StOMM PEeIrel .......cooiiiiiiie et e et e et e et nraee s 73,656 8.425 21,831
Peter Pan Fleet Cooperative—Amber Dawn, American Beauty, Elizabeth F, Morning Star,

Ocean Leader, Oceanic, Providian, Topaz, Walter N .......ccccccveveiiiireiiieeeciiee e enieeeeseeee s 18,693 2.138 5,541
Unalaska Cooperative—Alaska Rose, Bering Rose, Destination, Great Pacific, Messiah,

Morning Star, MS Amy, Progress, Sea Wolf, Vanguard, Western Dawn ...........cccccccveevvvrens 106,737 12.209 31,636
UniSea Fleet Cooperative—Alsea, American Eagle, Argosy, Auriga, Aurora, Defender, Gun-

Mar, Mar-Gun, Nordic Star, Pacific Monarch, Seadawn, Starfish, Starlite ............ccccocvvieenn 202,479 23.161 60,015
Westward Fleet Cooperative—A.J., Alaskan Command, Alyeska, Arctic Wind, Caitlin Ann,

Chelsea K, Dona Martita, Fierce Allegiance, Hickory Wind, Ocean Hope 3, Pacific Chal-

lenger, Pacific Knight, Pacific Prince, Starward, Viking, Westward | ...........cccccoviiveniiiiennnnnn. 189,942 21.727 56,298
OPEN ACCESS AFA VESSEIS ...ttt e ettt e e rbb e e be e e e s abe e e snbeeesnneas 395 0.045 117
Total INShOre AlIOCALION ......c..iiiiiiiie et sae e s 874,238 100 259,119

1 According to regulations at 679.62(e)(1) the individual catch history for each vessel is equal to the vessel's best 2 of 3 years inshore pollock
landings from 1995 through 1997 and includes landings to catcher/processors for vessels that made 500 or more mt of landings to catcher/proc-

essors from 1995 through 1997.

According to regulations at
§679.20(a)(5)()(a)(3), NMFS must
subdivide the inshore allocation into
allocations for cooperatives and vessels
not fishing in a cooperative. In addition,
according to regulations at
§679.22(a)(7)(vii), NMFS must establish
harvest limits inside the Steller Sea Lion
Conservation Area (SCA) and provides a
set-aside so that catcher vessels less
than or equal to 99 ft (30.2 m) LOA have
the opportunity to operate entirely
within the SCA during the A season.
Accordingly, table 5 lists the interim

apportionment of the Bering Sea subarea TABLE 5.—INTERIM 2004 BERING SEA
SUBAREA POLLOCK ALLOCATIONS, IN

inshore pollock allocation into
allocations for vessels fishing for an
inshore cooperative and for vessels
fishing for the inshore open access
sector and establishes a cooperative
sector SCA set-aside for AFA catcher
vessels less than or equal to 99 ft (30.2
m) LOA. The SCA set-aside for catcher
vessels less than or equal to 99 ft (30.2
m) LOA that are not participating in a
cooperative will be established inseason
based on actual participation levels and
is not included in table 5.

MT,

TO THE COOPERATIVE AND

OPEN ACCESS SECTORS OF THE
INSHORE PoLLOCK FISHERY

A season
A ﬁ%?éon inside
SCAL
Cooperative sector:
Vessels > 99 ft ...... n/a 163,459
Vessels <99 ft ...... n/a 17,842
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TABLE 5.—INTERIM 2004 BERING SEA
SUBAREA POLLOCK ALLOCATIONS, IN
MT, TO THE COOPERATIVE AND
OPEN ACCESS SECTORS OF THE
INSHORE PoLLock FISHERY—Con-
tinued

Aseason | ARG

SCAL
Total .ceveviieres 259,002 181,301
Open access sector .. 117 282
Total inshore ...... 259,119 181,383

1The Steller Sea Lion Conservation area
(SCA) is established at § 679.22(a)(7)(vii).

2SCA limitations for vessels less than or
equal to 99 ft LOA that are not participating in
a cooperative will be established on an
inseason basis in  accordance  with
§679.22(a)(7)(vii)(c)(2) which specifies that
“the Regional Administrator will prohibit di-
rected fishing for pollock by vessels catching
pollock for processing by the inshore compo-
nent greater than 99 ft (30.2 m) LOA before
reaching the inshore SCA harvest limit during
the A season to accommodate fishing by ves-
sels less than or equal to 99 ft (30.2 m) inside
the SCA for the duration of the inshore sea-
sonal opening.”

Listed AFA Catcher/Processor
Sideboards

In 2003, the formula for setting AFA
catcher/processor sideboard limits for
non-pollock groundfish changed from
calculations made for sideboard limits

in 2000 through 2002. The basis for
these sideboard limits is described in
detail in the final rule implementing
major provisions of the AFA (67 FR
79692, December 30, 2002). The interim
2004 catcher/processor sideboard limits
are set out in Table 6.

All non-pollock groundfish that is
harvested by listed AFA catcher/
processors, whether as targeted catch or
incidental catch, will be deducted from
the interim sideboard limits in Table 6.
However, non-pollock groundfish that is
delivered to listed catcher/processors by
catcher vessels will not be deducted
from the interim 2004 sideboard limits
for the listed catcher/processors.

TABLE 6.—INTERIM 2004 BSAI AFA LISTED CATCHER/PROCESSOR GROUNDFISH SIDEBOARDS, IN MT

1995-1997 Interim
2004 Interin)P
. TAC 2004 C,
Target species Area Retained | Available : available | sideboard
catch TAC Ratio | "4 traw limit
C/Ps
Pacific cod trawl 12,424 51,450 0.241 20,724 4,994
Sablefish trawl ........ccooviiiiiecce e 8 1,736 0.005 283 1
0 1,135 0.000 151 0
Atka Mackerel .........ccccoeceeeiiiie e WESLEIN Al ..ovvviiiiiieciiieeies | vieeiiiieeiii | veeiiineeiis | vvessivinesnins | vvveenieeeniines | eeeenreeesnnnes
Aseason?® ..........ccceeunes n/a n/a 0.200 8,496 1,699
HLA MIT2Z s | vveieeiiies | ceevieeeviiees | eevvveeeninnen 5,097 0
Central Al ..o | v | reeeeeeiiiies | e | eeeeeiiieeees | reeeeeeeins
Aseason? ... n/a n/a 0.115 12,201 1,403
HLA TIMIt2 o | e | v | e 7,321 0
Yellowfin SOl ....ccoveveeiiiee e BSAI 100,192 527,000 0.190 17,797 3,381
Rock sole 6,317 202,107 0.031 9,350 290
Greenland turbot .........ccceeiiieiiiie e 121 16,911 0.007 850 6
23 6,839 0.003 570 2
Arrowtooth flounder 76 36,873 0.002 2,550 5
Flathead sole 1,925 87,975 0.022 4,250 94
Alaska plaice 3,243 | i, 0.035 2,125 74
Other flatfish 3,243 92,428 0.035 638 22
Pacific ocean perch 12 5,760 0.002 300 1
54 12,440 0.004 1,227 5
3 6,195 0.000 701 0
125 6,265 0.020 734 15
Northern rockfish .......cccccooieiiii e, 8| e, 0.008 26 0
83 13,254 0.006 1,249 7
Shortraker/rougheye ...........ccceiiiiiiiiiiicee BS 8 | e 0.008 29 0
Trawl 42 2,827 0.015 53 1
Other rockfish 18 1,026 0.018 204 4
22 1,924 0.011 135 1
SOUIT et 73 3,670 0.020 419 8
Other species 553 65,925 0.008 6,866 55

1The seasonal apportionment of Atka mackerel in the open access fishery is 50 percent in the A season and 50 percent in the B season. List-
ed AFA catcher/processors are limited to harvesting no more than zero in the Eastern Aleutian District and Bering Sea subarea, 20 percent of
the available TAC in the Western Aleutian District, and 11.5 percent of the available TAC in the Central Aleutian District.

2HLA limit refers to the amount of each seasonal allowance that is available for fishing inside the HLA (8679.2). In 2004, 60 percent of each
seasonal allowance is available for fishing inside the HLA in the Western and Central Aleutian Districts. Pacific cod harvest by trawl gear in the
Aleutian Islands HLA, west of 178 degrees W. long. is prohibited during the Atka mackerel HLA directed fisheries.

Regulations at § 679.64(a)(5) establish
a formula for PSC sideboard limits for
listed AFA catcher/processors. These
amounts are equivalent to the
percentage of PSC amounts taken in the
non-pollock groundfish fisheries by the
AFA catcher/processors listed in
subsection 208(e) and section 209 of the

AFA from 1995 through 1997. PSC
amounts taken by listed catcher/
processors in BSAI non-pollock
groundfish fisheries from 1995 through
1997 are shown in Table 7. These data
were used to calculate the PSC catch
ratios for pollock catcher/processors
shown in Table 7. The 2004 interim PSC

limits available to trawl catcher/
processors are multiplied by the ratios
to determine the PSC sideboard limits
for listed AFA catcher/processors in the
2004 interim non-pollock groundfish
fisheries.

PSC that is caught by listed AFA
catcher/processors participating in any
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non-pollock groundfish fishery listed in
Table 7 will accrue against the interim
2004 PSC sideboard limits for the listed
AFA catcher/processors. Regulations at
§679.21(e)(3)(v), authorize NMFS to
close directed fishing for non-pollock

groundfish for listed AFA catcher/
processors once an interim 2004 PSC
sideboard limit listed in Table 7 is
reached.

fishing for pollock will accrue against
the bycatch allowances annually
specified for either the midwater
pollock or the pollock/Atka mackerel/

Crab or halibut PSC that is caught by
listed AFA catcher/processors while

other species fishery categories under
regulations at §679.21(e)(3)(iv).

TABLE 7.—INTERIM 2004 BSAI AFA LISTED CATCHER/PROCESSOR PROHBITIED SPECIES SIDEBOARD LIMITS?

1995-1997 Interim 2004 | Interim 2004

. . PSC avail- c/P

PSC species Ratio of -
PSC catch | Total PSC | PSC catchy | @bl fo trawl | sideboard

Total PSC s imit
Halibut MOMality ....oooeiiiiiiie e 955 11,325 0.084 851 71
Red king crab .... 3,098 473,750 0.007 22,432 157
C.OPINO e 2,323,731 15,139,178 0.153 1,005,938 153,908

C. bairdi:

ZONE L oottt e e e e e et e e e s e eaaeaennne 385,978 2,750,000 0.140 226,625 31,728
ZONE 2 oottt a e a e a e e e e e e e e e aaaaaaaaaas 406,860 8,100,000 0.050 686,813 34,341

1 Halibut amounts are in mt of halibut mortality. Crab amounts are in numbers of animals.

AFA Catcher Vessel Sideboards Limits

Regulations at § 679.64(b) establish a
formula for setting AFA catcher vessel
groundfish and PSC sideboard limits for
the BSAIL The basis for these sideboard

TABLE 8.—INTERIM 2004 BSAI AMERICAN FISHERIES ACT CATCHER VESSEL SIDEBOARDS LIMITS, IN MT

limits is described in detail in the final
rule implementing major provisions of
the AFA (67 FR 79692, December 30,
2002). The interim 2004 AFA catcher
vessel sideboard limits are shown in
Tables 8 and 9.

All harvests of groundfish sideboard
species made by non-exempt AFA
catcher vessels, whether as targeted
catch or incidental catch, will be
deducted from the interim sideboard
limits listed in Table 8.

F%é%ff Interim

. _ 1997 AFA | Interim | 2904

Species Fishery by area/season/processor/gear CV catch 2004 vessel

to 1995- TAC :
1997 sideboard
TAC limit

PaCific COU ..uvviiiiiiiiiie e BSAL o | rreeesennnnee | ererreenenenn | eeeeennneen
Jig gear 0.0000 1,411 0
Hook-and-line CV .......cccceiiiiiiiniiiiieniccicniceiees | e | cevveenieeeeee 0
Jan 1-Jun 10 0.0006 161 0
PO gEAN ... | reeeneeenne | e 0
Jan 1-Jun 10 0.0006 9,822 6
CV <60 feet LOA using hook-and-line or pot gear 0.0006 1,252 1
Trawl gear, catcher vessel, Jan 20-Apr 1 . . 0.8609 29,014 24,978
SabIEfiSh . BS trawl gear ........cccocceeiiiiieiniiee e 0.0906 283 26
Al trawl gear ...... 0.0645 151 10
Atka mackerel ... Eastern Al/BS ........oooiiiiiiieiiie et snineees | e | e 0
Jig gear ....... 0.0031 89 0
Other gBAI ....eiiiiiieiiiiieeiie et sieeees | ereeeesiieenn | creeesiiee e 0
Jan 1-Apr 15 ..... 0.0032 4,381 14
CeNtral Al ..ot rees | eerreeeninees | eereeee e 0
Jan 1-Apr 15 ..... 0.0001 12,201 1
HLA limit oo 0.0001 7,321 1
Western Al, Jan 1-Apr 15 . 0 8,496 0
HLA imit .o 0.0000 5,097 0
Yellowfin sole ... BSAI 0.0647 17,797 1,151
Rock sole .............. ... | BSAI 0.0341 9,350 319
Greenland Turbot ........ccooiiiiiiiieneeee e BS ... 0.0645 570 37
Al ........ 0.0205 281 6
Arrowtooth flounder . BSAI 0.0690 2,550 176
Alaska plaice ........... BSAI 0.0441 2,125 94
Other flatfish ...... ... | BSAI 0.0441 638 28
POP s BS ... 0.1000 300 30
Eastern Al .... 0.0077 734 6
Central Al ..... 0.0025 701 2
Western Al 0.0000 1,227 0
Northern rockfish ..., BS ... 0.0280 26 1
Al ... 0.0089 1,249 11
Shortraker/Rougheye Trawl ..........cccocoeeiiiiiiiiieeeinnnn. BS .. 0.0048 29 0
AL o 0.0035 53 0
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TABLE 8.—INTERIM 2004 BSAI AMERICAN FISHERIES ACT CATCHER VESSEL SIDEBOARDS LIMITS, IN MT—Continued

Fgagtg%ff Interim
_ _ 1997 AFA | Interim | 2004
Species Fishery by area/season/processor/gear CV catch 2004 vessel
to 1995- TAC :
1997 sideboard
TAC limit
Other rockfish .......cccooiiiiiiii e BS 0.0048 204 1
0.0095 135 1
Squid 0.3827 419 160
Other SPECIES ...cvveiiieiiieiiee ittt BSAL Lo 0.0541 6,866 371
Flathead Sole .........cccoiiiiiiiiiiiii e BS trawl gear .......ccccoviiiiiiiie e 0.0505 4,250 215

The AFA catcher vessel PSC limit for
halibut and each crab species in the
BSALI for which a trawl bycatch limit
has been established will be a portion of
the PSC limit equal to the ratio of
aggregate retained groundfish catch by
AFA catcher vessels in each PSC target
category from 1995 through 1997,
relative to the retained catch of all
vessels in that fishery from 1995
through 1997. For the BSAI, the interim

PSC sideboard limits for AFA catcher
vessels are listed in Table 9.

Halibut and crab PSC that is caught by
AFA catcher vessels participating in any
non-pollock groundfish fishery listed in
Table 9 will accrue against the interim
2004 PSC sideboard limits for AFA
catcher vessels. Regulations at
§679.21(d)(8) and (e)(3)(v) provide
authority to close directed fishing for
non-pollock groundfish for AFA catcher

vessels once an interim 2004 PSC
sideboard limit for the BSAI listed in
Table 9 is reached. PSC that is caught
by AFA catcher vessels while fishing for
pollock in the BSAI will accrue against
either the midwater pollock or the
pollock/Atka mackerel/““other species”
fishery categories under regulations at
§679.21(e).

TABLE 9.—INTERIM 2004 AMERICAN FISHERIES ACT CATCHER VESSEL PROHIBITED SPECIES CATCH SIDEBOARD LIMITS

FOR THE BSAI.1

Ratio of :

B0y | e 2o

PSC species Target fishery category 2 an’zf(\:/a{gﬁ Inéeér(l:mLin(T)134 vessel PSC

to total re- sideboard

tained catch limit

Halibut .....cccoveviiiee e, Pacific CO trawl ......coociieeeiiiiee e 0.6183 359 222
Pacific cod hook-and-line or POt ...........ccceeiiiiieiiiiie e 0.0022 194 0
YellOWEIN SOIE ...uvvieiiiie e 0.1144 222 25
Rock sole/flat. sole/other flatfisSh5 .........ccccoooiiiiiiiiiei e, 0.2841 195 55
Turbot/Arrowtooth/Sablefish .........cccooviiiii s 0.2327 0 0
Rockfish (July 4—December 31) .....ccccoeviieeiiiieeiiiee e 0.0245 17 0
Pollock/Atka mackerel/Other Sp. .....ccccocvevevciie e 0.0227 58 1
Red King Crab PACIfIC COU i 0.6183 3,270 2,022
Z0N€ 14 i YelOWEIN SOI ...uvvieiiiie e 0.1144 4,166 477
Rock sole/flat. sole/other flatfisSh5 .........ccccooeviiiiiiieecie e, 0.2841 14,946 4,246
Pollock/Atka mackerel/Other Sp. .....ccccccccvevevciie e 0.0227 50 1
C. opilio PACIfIC COU i 0.6183 31,184 19,281
COBLZ3 YelOWEIN SOI ...evvieiiiie e 0.1144 694,245 79,422
Rock sole/flat. sole/other flatfisSh5 .........ccccooeviiiiiiieecie e, 0.2841 242,283 68,833
Pollock/Atka mackerel/Other Sp. .....ccccocvevevciie e 0.0227 18,107 411
ROCKFISN .. 0.0245 10,059 246
Turbot/Arrowtooth/Sablefish ..o 0.2327 10,060 2,341
C. bairdi ...... PACIfic COA ..uuiiiiiiiii it 0.6183 45,778 28,305
ZONE 1 i YelOWEIN SOI ...uvvieiiiieceee e 0.1144 85,211 9,748
Rock sole/flat. sole/other flatfisSh5 .........ccccooeviiiiiiieecie e, 0.2841 91,330 25,947
Pollock/Atka mackerel/Other Sp. .....ccccccccvevevciieeiee e 0.0227 4,306 98
C.bairdi ..ccoovveeeieiiiiie e PACIfiC COA ..uuiiiiiiiiiiiiee e 0.6183 81,044 50,110
ZONE 2 e YelOWEIN SOI ...uvvieiiiieceee e 0.1144 447,115 51,150
Rock sole/flat. sole/other flatfisSh5 .........ccccoooiiiiiiiiiiiii e, 0.2841 149,039 42,342
Pollock/Atka mackerel/Other Sp. .....cccccccvevevciie e 0.0227 6,868 156
ROCKFISN . e 0.0245 2,747 67

1 Halibut amounts are in mt of halibut mortality. Crab amounts are in numbers of animals.

2Target fishery categories are defined in regulation at § 679.21(e)(3)(iv).

3 C. opilio Bycatch Limitation Zone. Boundaries are defined at Figure 13 of 50 CFR part 679.

4In October 2003, the Council recommended that the red king crab bycatch for trawl fisheries within the Red King Crab Savings Subarea be
limited to 35 percent of the total allocation to the rock sole/flathead sole/“other flatfish” fishery category (8§ 679.21(e)(3)(ii)(B)).

5“Other flatfish” for PSC monitoring includes all flatfish species, except for Pacific halibut (a prohibited species), Greenland turbot, rock sole,

yellowfin sole, arrowtooth flounder.
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AFA Catcher/Processor and Catcher catch to support other anticipated
Vessel Sideboard Directed Fishing groundfish fisheries for the 2004 fishing
Closures year. In accordance with
§679.20(d)(1)(iv), the Regional

The Regional Administrator has Administrator establishes the limits
determined that many of the interim listed in Table 10 and 11 as directed
AFA catcher/processor and catcher fishing allowances. The Regional
vessel sideboard limits listed in Table Administrator finds that many of these
10 and 11 are necessary as incidental directed fishing allowances will be

reached before the end of the year.

Therefore, in accordance with

§679.20(d)(1)(iii), NMFS is prohibiting
directed fishing by AFA catcher/
processors for the species in the
specified areas set out in Table 10 and
directed fishing by non-exempt AFA
catcher vessels for the species in the
specified areas set out in Table 11.

TABLE 10.—INTERIM AMERICAN FISHERIES ACT LISTED CATCHER/PROCESSOR SIDEBOARD DIRECTED FISHING

CLOSURES.1

Species

Area

Gear types

Incidental
catch
amount

SabIefiSh traWl ......coooiiiiee

ROCK SOIE ..viiiiiee et
Greenland tUrbot ...........eeveeiiiiieee e

Arrowtooth floUuNder ..ot
Pacific 0cean perch ...

Northern rockfish ...
Shortraker/Rougheye rockfish
Other roCKfiSN .........eiiiiii e

SOUIO ettt ne e e annee
Other SPECIES ...ieviiirieiiieiiie et

Western Al ...
Central Al

Eastern Al ...................

N
©

=
QORFRMARFRPONOUIOUIFRLRUINODOOR

[¢)]

1 Maximum retainable amounts may be found in Table 11 to 50 CFR part 679. Specified amounts are in mt.

TABLE 11.—INTERIM AMERICAN FISHERIES ACT CATCHER VESSEL SIDEBOARD DIRECTED FISHING CLOSURES.1

Species

Area

Gear

Incidental
catch
amount

PACIfiC COA .uvviiiiiiiiiiiiiice e

SAbBIEfiISN .

AtKA MACKETE] ...vvveeeii e

Greenland Turbot .......c..vveiiiiiiie e

Arrowtooth flouNder ..........cccoiiieiiiiii e
Pacific ocean perch

Northern rockfish ...
Shortraker/rougheye rockfish ...........ccccoiiiiiiiiiee
Other roCKfiSN .........eiiiiii e

SOUIO ettt ne e e annee
Other SPECIES ...ieviiiiieiiii et

Eastern Al/BS ..
Eastern AI/BS ..
Central Al .........
Western Al ...
BS ...
Al ...
BSAI
BS ..
Western Al ...
Central Al .....
Eastern Al ....

B BN
O~NOPRPPPOOOOOOO

1 Maximum retainable amounts may be found in Table 11 to 50 CFR part 679. Specified amounts are in mt.
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Classification

This action is authorized under 50
CFR 679.20 and is exempt from review
under Executive Order 12866.

Because this action is a final action by
NMFS, analyses required under the
Magnuson-Stevens Act must be
completed and considered by the
agency before promulgation of the
interim harvest specifications.

Regulations at 50 CFR 679.20(c)(2)
require NMFS to specify harvest
specifications to be effective January 1
and to remain in effect until superceded
by the final specifications. Without
interim specifications in effect on
January 1, the groundfish fisheries
would not be able to open, resulting in
disruption within the fishing industry.
NMFS cannot publish interim
specifications until proposed
specifications are completed, because
the interim specifications are derived
from the proposed specifications, as
required by regulations at 50 CFR
679.20(c)(2).

The proposed specifications are based
on the preliminary recommendations of
the Plan Team, which were reviewed by
the Scientific and Statistical Committee,
Advisory Panel, and Council in October,
2003 in projecting 2003 biomass
amounts, as identified in the 2002 SAFE
Report, for the proposed 2004 ABC,
overfishing levels, and TAC amounts.
The Plan Team recommendations
incorporate the most current data
available from a number of sources,
including current-year industry catch
levels, and current-year trawl and
hydro-acoustic surveys. These data are
not available in time for Council review
prior to the October Council meeting, as
the surveys are conducted during the

summer months, and industry catch
levels reflect current year activity. These
updated data sources represent the best
available scientific information. These
data provide the basis for the proposed
and interim specifications.

The proposed specifications, as
required by regulations at 50 CFR
679.20(c)(1)(i)(A), must be published as
soon as practicable after consultation
with the Council, which occurs at the
Council’s October meeting. This
requirement, along with the requirement
of national standard 2 of the Magnuson-
Stevens Act to use the best scientific
information available, prevents NMFS
from publishing the proposed
specifications early enough to provide
sufficient time to have a public
comment period for the interim
specifications, which are derived from
the proposed specifications, and to have
the interim specifications effective on
January 1.

As stated above, disruption of the
fishing industry, and consequent
impacts to fishing communities and the
public, would occur if the interim
specifications were not effective January
1. Additionally, the public is provided
an opportunity to comment on the
proposed specifications, from which the
interim specifications are derived. For
these reasons, good cause exists under
5 U.S.C. 553(b)(B) to waive prior notice
and opportunity for public comment on
this action as such procedures would be
impracticable and contrary to the public
interest.

Likewise, the AA finds good cause to
waive the 30-day delay in effectiveness
date of the interim specifications.
Regulations at 50 CFR 679.20(c)(2)
requires NMFS to establish interim

harvest specifications to be effective on
January 1 and to remain in effect until
superseded by the publication of final
harvest specifications by the Office of
the Federal Register. NMFS interprets
regulations at §679.20(c)(2) as requiring
the filing of interim specifications with
the Office of the Federal Register before
any harvest of groundfish is authorized.
The interim specifications are based on
the proposed 2004 specifications.

The interim specifications rely on
data used to propose the 2004
specifications, and those data are not
available until the after summer surveys
are conducted (see above). Without
interim specifications in effect on
January 1, the groundfish fisheries
would not be able to open on that date,
resulting in disruption of the fishing
industry. These reasons constitute good
cause pursuant to 5 U.S.C. 553(d)(3) to
waive the 30-day delay in effectiveness
date.

Because these interim specifications
are not required to be issued with prior
notice and opportunity for public
comment pursuant to 5 U.S.C. 553, or
any other law, the analytical
requirements of the Regulatory
Flexibility Act do not apply.
Consequently, no regulatory flexibility
analysis has been prepared for this
action.

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.

Dated: December 2, 2003.
William Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 03—30380 Filed 12—5-03; 8:45 am)|]
BILLING CODE 3510-22—P
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DEPARTMENT OF ENERGY

10 CFR Parts 850 and 851
[Docket No. EH-RM—03-WSH]
RIN 1901-AA99

Chronic Beryllium Disease Prevention
Programs; Worker Safety and Health

AGENCY: Department of Energy.

ACTION: Proposed rulemaking and
opportunity for public comment.

SUMMARY: Pursuant to section 3173 of
the Bob Stump National Defense
Authorization Act for Fiscal Year 2003
(NDAA), DOE is proposing regulations
for worker safety and health at
Department of Energy (DOE)
workplaces. These proposed regulations
are intended to maintain the high level
of protection currently afforded workers
throughout the DOE complex.

DATES: The comment period for this
proposed rule will end on February 6,
2004. The public hearings for this
rulemaking will be held on: January 21,
2004 in Arlington, VA (Washington, DC)
from 9 a.m. to 12 p.m. and from 1:30
p.m. to 5 p.m.; and February 4, 2004 in
Golden CO (Denver) from 9 a.m. to 1
p-m., and from 4 p.m. to 8 p.m. Requests
to speak at any of the hearings should
be phoned in to Jacqueline D. Rogers,
301-903-5684, by January 20, 2004, for
the Arlington, VA (Washington, DC)
hearing; and February 2, 2004, for the
Golden, CO (Denver) hearing. Each
presentation is limited to 10 minutes.
ADDRESSES: Written comments (three
copies) on the proposed rule should be
addressed to: Jacqueline D. Rogers, U.S.
Department of Energy, Docket Number
EH-RM—-03-WSH; EH-52/270 Corporate
Square Building; 1000 Independence
Avenue SW, Washington, DC 20585—
0270. Alternatively, comments can be
filed electronically by e-mail to:
rule851.comments@hq.doe.gov noting
“Worker Safety and Health Rule
Comments” in the subject line. Where
possible, commenters should identify
the specific section to which they are
responding.

Copies of the public hearing
transcripts, written comments received,
and any other docket material may be
reviewed on the Web site specially
established for this proceeding. The
Internet Web site is http://
www.eh.doe.gov/whs/rulemaking.

The public hearings for this
rulemaking will be held at the following
addresses:

Arlington, VA (Washington, DC):
Marriott Crystal City Hotel, 1999
Jefferson Davis Highway, Arlington, VA
22202.

Golden, CO (Denver): DOE National
Renewable Energy Laboratory, Visitor
Center, Auditorium, 15013 Denver West
Parkway, Golden, CO 80401 (I-70, Exit
263, right at top of exit ramp if coming
from Denver, left at stop sign, building
on right).

For more information concerning
public participation in this rulemaking
proceeding, see section IV of this notice
of proposed rulemaking (Public
Comment Procedures).

FOR FURTHER INFORMATION CONTACT:
Jacqueline D. Rogers, U.S. Department
of Energy, 1000 Independence Avenue
SW., Washington, DC 20585-0270, 301—
903-5684, e-mail:
jackie.rogers@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction
II. Proposed Regulations
II. Procedural Review Requirements
A. Review under Executive Order 12866
B. Review under Executive Order 12988
C. Review under Executive Order 13132
D. Review under Executive Order 13175
E. Review under the Regulatory Flexibility
Act
F. Review under the Paperwork Reduction
Act
G. Review under the National
Environmental Policy Act
H. Review under the Unfunded Mandates
Reform Act
I. Review under Executive Order 13211
J. Review under the Treasury and General
Government Appropriations Act, 1999
K. Review under the Treasury and General
Government Appropriations Act, 2001
IV. Public Comment Procedures
A. Written Comments
B. Public Hearing

I. Introduction

DOE has broad authority to regulate
worker safety and health with respect to
its nuclear and nonnuclear functions
pursuant to the Atomic Energy Act of
1954 (AEA), 42 U.S.C. 2011 et seq., the
Energy Reorganization Act of 1974

(ERA), 42 U.S.C. 5801-5911, and the
Department of Energy Organization Act
(DOEOA), 42 U.S.C. 7101-7352.
Specifically, the AEA authorized and
directed the Atomic Energy Commission
(AEC) to protect health and promote
safety during the performance of
activities under the AEA. See Sec.
31a.(5) of AEA, 42 U.S.C. 2051(a)(5);
Sec. 161b. of AEA, 42 U.S.C 2201(b);
Sec. 161i.(3) of AEA, 42 U.S.C.
2201(i)(3); and Sec. 161p. of AEA, 42
U.S.C. 2201(p). The ERA abolished the
AEC and replaced it with the Nuclear
Regulatory Commission (NRC), which
became responsible for the licensing of
commercial nuclear activities, and the
Energy Research and Development
Administration (ERDA), which became
responsible for the other functions of
the AEC under the AEA, as well as
several nonnuclear functions. The ERA
authorized ERDA to use the regulatory
authority under the AEA to carry out its
nuclear and nonnuclear function,
including those functions that might
become vested in ERDA in the future.
See Sec. 105(a) of ERA, 42 U.S.C.
5815(a); and Sec. 107 of ERA, 42 U.S.C.
5817. The DOEOA transferred the
functions and authorities of ERDA to
DOE. See Sec. 301(a) of DOEOA, 42
U.S.C. 7151(a); Sec. 641 of DOEOA, 42
U.S.C. 7251; Sec. 644 of DOEOA, 42
U.S.C. 7254.

DOE (like its predecessors, the AEC
and the ERDA) has implemented this
authority in a comprehensive manner by
incorporating appropriate provisions on
worker safety and health into the
contracts under which work is
performed at DOE workplaces. During
the past decade, DOE has taken steps to
ensure that contractual provisions on
worker safety and health are tailored to
reflect particular workplace
environments. In particular, the
Integration of Environment, Health and
Safety into Work Planning and
Execution clause set forth in the DOE
procurement regulations requires DOE
contractors to establish an integrated
safety management system. 48 CFR
952.223-71 and 970.5223-1. As part of
this process, a contractor must define
the work to be performed, analyze the
potential hazards associated with the
work, and identify a set of standards
and controls that are sufficient to ensure
safety and health if implemented
properly. The identified standards and
controls are incorporated as contractual
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requirements through the Laws,
Regulations and DOE Directives clause
set forth in the DOE procurement
regulations. 48 CFR 970.0470-2 and
970.5204-2. Following the enactment of
the Price-Anderson Amendments Act of
1988, Pub. L. 100—408, granting the
Department the authority to impose
civil penalties for nuclear safety
violations on contractors with Price-
Anderson indemnification agreements,
DOE supplemented its contractual based
regulatory approach with a further more
specific set of rules set forth in 10 CFR
parts 820, 830, and 835 to ensure
nuclear safety and protection from
radiological hazards during the conduct
of DOE activities.

In 2002, Congress directed DOE to
promulgate regulations on worker safety
and health governing contractors with
Price-Anderson indemnification
agreements rather than rely exclusively
on a contractual approach to establish
safe and healthy workplaces.
Specifically, section 3173 of the NDAA
amended the AEA to add section 234C
(codified as 42 U.S.C. 2282c) that
requires DOE to promulgate worker
safety and health regulations that
maintain ‘“‘the level of protection
currently provided to * * * workers.”
Pub. L. 107-314 (December 2, 2002).
These regulations are to include
“flexibility * * * to tailor
implementation * * * to reflect
activities and hazards associated with a
particular work environment.”” Section
234G also makes a DOE contractor with
such an indemnification agreement that
violates these regulations subject to civil
penalties similar to the authority
Congress granted to DOE in 1988 with
respect to civil penalties. Section 234C
also directed DOE to insert in such
contracts a clause providing for
reducing contractor fees and other
payments in the event of a violation by
a contractor or contractor employee of
any regulation promulgated under
section 234C while specifying that both
sanctions may not be used for the same
violation. The Secretary of Energy has
approved the issuance of this Notice to
propose regulations to implement the
statutory mandate of the NDAA.

IL. Proposed Regulations

A. Summary

The proposed regulation would set
forth the obligations of DOE contractors
(which, consistent with section 234C,
proposed § 851.3 would define as
entities under contract with DOE,
including affiliated entities,
subcontractors and suppliers) to provide
safe and healthy workplaces for workers
(which, consistent with section 234C,

proposed § 851.3 would define as
employees who perform work in a
workplace covered by the proposed
regulations). In particular, the proposed
regulations would require a contractor
responsible for a DOE workplace to
ensure: (1) that the workplace is free
from recognized hazards that are
causing or are likely to cause death or
serious bodily harm; and (2) that work
is performed in accordance with the
worker safety and health program for
the workplace. Consistent with section
234C, the worker safety and health
program must be approved by DOE and
must achieve a level of protection at
least substantially equivalent to the
level of protection that existed in
workplaces throughout the DOE
complex in the year 2002 (i.e., the year
of enactment of section 3173 of the
NDAA) that are comparable to the
workplaces to which the program would
apply. When the regulations become
effective, no work could be performed at
a workplace for which DOE had not
approved a worker safety and health
program. Consistent with section 234C,
DOE approval would be based on a
determination that the program would
achieve the required level of protection.

A contractor would develop and
maintain a single worker safety and
health program for all the workplaces at
a DOE site for which the contractor is
responsible and would coordinate with
any other DOE contractors responsible
for other workplaces at the site to ensure
an integrated and consistent approach to
worker safety and health at the site. A
contractor would discharge its duties
concerning the worker safety and health
program in a manner consistent with the
integrated safety management process
set forth in the clauses, Integration of
Environment, Health and Safety into
Work Planning and Execution. 48 CFR
952.223-71, 970.5223-1. First, the
contractor would identify and analyze
the workplace environment, the work
activities performed there, and the
potential hazards to workers. On the
basis of this identification and analysis,
the contractor would select and
document a set of workplace safety and
health standards that are necessary and
sufficient to protect workers from the
identified hazards in a manner that
achieves a level of protection
substantially equivalent to the level of
protection that existed in comparable
DOE workplaces in 2002.

A contractor should select the
combination of appropriate standards
that it believes is best designed to
achieve the required level of protection
in a manner consistent with the
Departmental mission it is performing.
DOE has included an appendix to the

proposed regulations that sets forth a
description of worker safety standards
and programs generally acceptable for
inclusion in a worker safety and health
program. This appendix is based on
DOE Order 440.1A, which sets forth
DOE expectations concerning worker
protection and which has been
incorporated into most DOE contracts
through inclusion of the order’s
Contractor Requirements Document.
This appendix is included only to
provide generally acceptable worker
safety and health standards and
programs and is not intended to
prescribe particular standards and
programs. The contractor would
implement the worker safety and health
program for a particular workplace in a
manner tailored to fit the particular
work environment of that workplace.
Radiological hazards would not be
covered by the proposed rule to the
extent they are regulated by the existing
requirements on nuclear safety and
radiological protection set forth in 10
CFR parts 820, 830, and 835.

DOE intends to work with its
contractors to achieve compliance with
the regulations and maintain the high
level of protection currently afforded
workers. Once the proposed regulations
are finalized, if a contractor violated
them, DOE could take appropriate
enforcement action against the
contractor, including, in the case of
contractors with indemnification
agreements, the imposition of civil
penalties or the reduction of contract
fees.

With respect to a covered workplace
operated by DOE, the proposed
regulations would make DOE
responsible for ensuring work is
performed consistent with the
requirements of the proposed
regulations, including the
establishment, maintenance and
implementation of a worker safety and
health program.

B. Level of Protection

Section 234C mandates the
promulgation by DOE of worker safety
and health regulations that provide a
level of protection substantially
equivalent to that provided to DOE
contractor workers when the NDAA was
enacted. By focusing on level of
protection, section 234C envisions
regulations that emphasize results (that
is, maintaining or improving the level of
protection afforded DOE contractor
workers), rather than prescribing
detailed courses of action that may not
be the most effective or sensible way of
addressing a given hazard in a particular
situation.
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The proposed regulations would
incorporate the statutorily mandated
level of protection as follows. First,
proposed § 851.100 would establish the
general rule that a DOE contractor
responsible for a workplace must
ensure: (1) The workplace is free from
recognized hazards that are causing or
are likely to cause death or serious
bodily harm; and (2) work is performed
in accordance with the worker safety
and health program for the workplace.
This general rule codifies DOE’s current
expectations concerning the level of
protection DOE contractors must afford
workers, as set forth in DOE Order
440.1A. Second, proposed
§851.101(c)(2) would require a worker
safety and health program to include a
set of workplace safety and health
standards that would achieve a level of
protection at least substantially
equivalent to the level of protection that
existed in the DOE complex in
workplaces comparable to the
workplaces to which the program would
apply. Third, proposed § 851.102 would
prohibit the performance of work at a
workplace one year after publication of
the final rule unless DOE had approved
the worker safety and health program
for the workplace on the basis of a
determination that the worker safety
and health program would achieve a
level of protection at least substantially
equivalent to the level of protection that
existed in comparable workplaces in
2002.

C. Flexibility

Section 234C mandates DOE to
promulgate worker safety and health
regulations that include sufficient
“flexibility—(A) to tailor
implementation of such regulations to
reflect activities and hazards associated
with the particular work environment;
(B) to take into account special
circumstances at a facility that is, or is
expected to be, permanently closed and
that is expected to be demolished, or
title to which is expected to be
transferred to another entity for reuse;
and, (C) to achieve national security
missions of the Department of Energy in
an efficient and timely manner.” This
provision acknowledges the diversity
and uniqueness of the DOE complex
and the need to tailor worker safety and
health programs to fit particular
workplaces.

As a general matter, the proposed
regulations would achieve the mandated
flexibility by building on the practices
and procedures already being
undertaken by contractors as part of
integrated safety management systems.
Specifically, proposed §851.101(c)
would incorporate the essential features

of integrated safety management,
including: (1) Defining the work; (2)
analyzing the hazards; (3) identifying a
set of standards necessary and sufficient
to control the hazards; (4) implementing
the set of standards properly in a
manner tailored to reflect the workplace
environment; and (5) providing for
continuous feedback and improvement.
Adherence to this approach should
result in the selection of a set of
standards tailored to fit the expected
work and hazards and the
implementation of those standards in a
manner tailored to reflect actual
workplace conditions.

The proposed regulations also would
include specific provisions to address
the statutory requirements on flexibility.
Proposed § 851.101(a)(2) would require
the tailoring of a worker safety and
health program to reflect the activities
and hazards in a particular workplace.
Proposed § 851.101(c)(4) would require
a worker safety and health program to
provide for tailored implementation of
selected standards. Proposed
§851.101(e) would require a worker
safety and health program to contain
special provisions for transitional
workplaces (which would be defined in
proposed § 851.3 as facilities that are, or
are expected to be, permanently closed
and that are expected to be demolished,
or title to which are expected to be
transferred to another entity for reuse)
and national security workplaces
(which would be defined as workplaces
where DOE undertakes national security
missions). Examples of transitional
workplaces could include: those sites
that are undergoing decontamination,
deactivation, dismantlement, or
decommissioning; environmental
restoration sites; or inactive sites where
no ongoing operations are being
performed beyond surveillance and
maintenance activities.

D. Consistency With Integrated Safety
Management

Proposed § 851.101(a) would require
contractors to develop worker safety and
health programs. These programs
should be established in a manner that
is consistent with the Integration of
Environment, Health and Safety into
Work Planning and Execution clause set
forth in the DOE procurement
regulations. 48 CFR 952.223-71,
970.5223-1. As discussed in the
preceding sections, the proposed
regulations build on existing contract
practices and processes to achieve safe
and healthy workplaces and incorporate
the essential features of integrated safety
management. DOE has drafted the
proposed regulations to be
complementary to integrated safety

management. Accordingly, DOE expects
contractors to comply with the proposed
regulations in a manner that takes
advantage of work already done as part
of integrated safety management and to
minimize duplicative or otherwise
unnecessary work.

As a general matter, DOE expects that,
if contractors at a DOE site have fulfilled
their contractual responsibilities for
integrated safety management properly,
little, if any, additional work would be
necessary to establish the worker safety
and health program required by the
proposed regulations. Contractors
should undertake new analysis and
develop new documents only to the
extent existing analysis and documents
are not sufficient for purposes of the
proposed regulations. In determining
the allowability of costs incurred by
contractors to develop approved worker
safety and health programs, the
Department will consider whether the
amount and nature of a contractor’s
expenditures are necessary and
reasonable in light of the fact that the
contractor has an approved integrated
safety management system in place.

E. Worker Safety and Health Program

1. Program

To ensure achievement of the
required level of protection, proposed
§ 851.100(b) would require the
contractor responsible for a workplace
to perform work in accordance with an
approved worker safety and health
program for the workplace. Proposed
§851.101(b)(1) would require the
worker safety and health program to
provide for eliminating, limiting or
mitigating identified workplace hazards
in a manner that is necessary and
sufficient to provide adequate
protection of workers.

Proposed §§851.101(a) and (d)(1)
would require a contractor to prepare
and maintain a single worker safety and
health program that would apply to all
the workplaces at a DOE site for which
the contractor was responsible. At a site
where there were multiple contractors
responsible for various workplaces at
the site, proposed §851.101(d)(2)(B)
would require the contractors
responsible for covered workplaces at
the site to coordinate with each other to
ensure that the worker safety and health
programs at the site were integrated and
consistent.

2. Identification and Analysis of Work
and Hazards

As part of the process of developing
a worker safety and health program,
proposed § 851.101(c)(1) would require
a contractor to identify and analyze: (1)
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The work to be performed; (2) the work
environment including designs and
features of facilities, equipment,
operations and procedures important to
a safe and healthful workplace; (3)
existing and potential workplace
hazards; and (4) the risk of worker
injury or illness associated with the
identified workplace hazards. Proposed
§851.3 would define “workplace
hazard” to mean “‘a physical, chemical,
or biological hazard with any potential
to cause illness, injury, or death to a
person.”

Proposed §851.101(c)(1) would
require a contractor to identify and
analyze the work and the hazards at the
site, facility, activity and workplace
level as appropriate. The proposed
regulations do not contemplate that a
contractor would need to conduct a
comprehensive examination of every
workplace for which the contractor is
responsible at a site in preparing the
worker safety and health program.
Rather, a contractor would address
those hazards that are common to an
entire site on a site-wide basis such as
fire protection. Then, to the extent
appropriate, a contractor would address
the hazards associated with particular
facilities or activities on a facility or
activity basis. Finally, where a
particular workplace presented unique
circumstances that might require special
attention, a contractor would examine
that workplace. In analyzing hazards, a
contractor would focus on identifying
all the hazards that need to be addressed
in the worker safety and health plan
rather than producing a quantitative risk
analysis.

In addition, proposed
§851.101(c)(4)(C) would require the
contractor to describe in sufficient detail
the extent to which the program is
integrated on a site, facility, activity and
workplace level, taking into account
differences and similarities between the
work, hazards, and workplace safety
and health standards. An important part
of this description would be the extent
of the initial identification and analysis
and how further identification and
analysis would be conducted in
particular workplaces to ensure the flow
down of the selected standards and their
proper implementation in a manner
tailored to fit particular workplace
environments. This description also
would address coordination among
worker safety and health programs at a
site with multiple programs. The
guidance documents prepared for
integrated safety management systems
contain thorough discussions on
identifying and analyzing work and
hazards. See, e.g., Integrated Safety

Management System Guide, DOE Guide
450.4-1B (Mar. 1, 2001).

3. Selection of Set of Workplace Safety
and Health Standards

Central to the worker safety and
health program for a workplace is the
development of a set of “workplace
safety and health standards” that
provide a level of protection at least
substantially equivalent to the level of
protection that existed in comparable
DOE workplaces in 2002. Proposed
§851.3 would define a “workplace
safety and health standard” to mean “a
standard or program which addresses a
covered workplace hazard by requiring
conditions, or the adoption or use of one
or more practices, means, methods,
operations, or processes, reasonably
necessary or appropriate to provide a
safe and healthful covered workplace.”
With the exception of the beryllium
standard established by 10 CFR part
850, which contractors must continue to
comply with, proposed § 851.101(c)(2)
and (3) would permit a contractor to
select any combination of appropriate
workplace safety and health standards
that would achieve the required level of
protection.

Appendix A to the proposed
regulations contains a description of
workplace safety and health standards
and programs generally acceptable for
inclusion in a worker safety and health
program. DOE has derived Appendix A
from existing DOE Order 440.1A, which
sets forth DOE’s expectations for
protecting worker safety and health and
identifies a number of generally
acceptable worker protection standards
and programs, including: (1) Certain
Occupational Health and Safety
Administration (OSHA) standards (29
CFR part 1910); shipyard employment
(29 CFR part 1915); marine terminals
(29 CFR part 1917); health and safety
regulations for longshoring (29 CFR part
1918); health and safety regulations for
construction (29 CFR part 1926); and
occupational health and safety
standards for agriculture (29 CFR part
1928); (2) American Conference of
Governmental Industrial Hygienists’
threshold limit values for exposures to
chemical substances, physical agents
and biological substances where they
are more protective than the OSHA
standards; (3) certain American National
Standards Institute (ANSI) standards
(ANSI Z136.1 Safe Use of Lasers; ANSI
7.88.2 Practices for Respiratory
Protection; ANSI Z49.1 Safety in
Welding, Cutting and Allied Processes);
(4) the National Fire Protection
Association’s standards for fire
protection and electrical safety; (5) the
American Society for Mechanical

Engineer’s standards for boiler and
pressure safety; and (6) programs in
areas such as firearms safety, explosives
safety, industrial hygiene, occupational
medicine, and motor vehicle safety.

Appendix A would serve as a
guidance document. With the exception
of the beryllium standard, the proposed
regulations do not mandate the selection
of any particular standard or program,
including those described in Appendix
A. Rather, the proposed regulations
obligate a contractor to focus on the
objective of safe and healthy workplaces
and to select a set of standards and
programs that will achieve a level of
protection at least substantially
equivalent to the level of protection that
existed in comparable DOE workplaces
in 2002. DOE would be responsible for
reviewing the set of standards and
programs that a contractor proposed to
select as part of the approval of the
contractor’s worker safety and health
program and for assuring itself those
standards and programs would meet
that level of protection.

Proposed §851.101(c)(3)(A) would
require the incorporation of chronic
beryllium disease prevention programs
approved under 10 CFR part 850 into
the set of workplace safety and health
standards. DOE is proposing several
technical and conforming amendments
to the current beryllium regulations in
part 850 which would align that part
with the proposed worker safety and
health regulations. The scope of § 850.1
would be amended to state that 10 CFR
part 850 provides for establishment of a
chronic beryllium disease prevention
program (CBDPP) that supplements and
is deemed an integral part of the worker
safety and health program under 10 CFR
part 851. The enforcement provision in
§850.4 would also be amended to state
that DOE may take appropriate steps
pursuant to 10 CFR part 851 to enforce
compliance by contractors with part 850
and any DOE-approved CBDPP. This
would allow DOE to assess civil
penalties under 10 CFR part 851 for
violations of the CBDPP under 10 CFR
part 850.

4. Implementation

In order for the selected workplace
safety and health standards to achieve
the required level of protection, the
contractor responsible for a workplace
must implement them properly in a
manner tailored to a particular
workplace environment. Proposed
§851.101(c)(4) would require the
worker safety and health program to
describe how work will be performed in
accordance with the selected workplace
safety and health standards. This
description would identify how the
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contractor responsible for a workplace
would: (1) Select and use procedures,
controls, and work processes in a
tailored manner in particular
workplaces to implement the selected
standards; and (2) select controls on the
basis of the following hierarchy in
descending order: engineering controls,
administrative controls, work practices,
and personal protective equipment.
Where appropriate, the program might
identify specific procedures, controls
and work processes and describe how
these procedures, controls and work
processes would be used to achieve a
tailored implementation. At a
minimum, proposed §851.101(c)(4)(C)
would require a description of the
process by which the set of selected
workplace safety and health standards
would flow down to a particular
workplace, including how a contractor
would select the procedures, controls,
and work processes to implement the
standards in a tailored manner for
particular covered workplaces. This
description would address the extent to
which the flowdown might require
additional analysis at the facility,
activity and workplace levels. In
addition, proposed § 851.101(c)(4)(C)
would require a description of how the
program was integrated on site, facility,
activity and workplace levels, taking
into account differences and similarities
between the work, hazards, and
workplace safety and health standards
and, if applicable, coordinated with
other worker safety and health programs
at the site.

Implementation should focus on
workplace hazards that are more likely
to cause serious harm to workers.
Accordingly, proposed §851.101(c)(6)
would require the worker safety and
health program to prioritize the
abatement of hazards on the basis of a
qualitative evaluation of the relative risk
to workers posed by identified
workplace hazards. In addition,
proposed § 851.101(c)(7) would require
a worker safety and health program to
address how implementation would
incorporate certain features into the
worker safety and health program.
These features include line management
commitment, information and training,
ongoing workplace monitoring and
observation, medical surveillance and
applicability to subcontractors.

5. Evaluation and Feedback

A key element for a successful worker
safety and health program is feedback
and continuous improvement. Proposed
§851.101(c)(5) would require a
contractor to describe how it will
update and maintain the program on a
continuous basis. The contractor would

describe its procedures and processes
for feedback activities such as lessons
learned, training, updating, document
control, and configuration control that
may support a worker safety and health
program. Moreover, the process of
defining the scope of work, analyzing
the hazards associated with the work,
and identifying a set of standards
should be an iterative process
performed continually to provide
feedback and improvement. This
iterative process would provide a
contractor with the information
necessary to make continual changes
and improvements to all aspects of the
program and to comply with proposed
§851.102(c) that would require a
contractor to evaluate and update a
worker safety and health program to
reflect changes in the work and the
hazards. In addition to contractor
initiated revisions, proposed
§851.102(c)(3) would require a
contractor to modify a worker safety and
health program to incorporate any
changes, conditions, or workplace safety
and health standards directed by DOE.

F. Submission, Approval and Revision
of Worker Safety and Health Programs

1. DOE Approval

Beginning one year after publication
of the final rule, proposed § 851.102(a)
would prohibit work from being
performed at a DOE workplace unless
the Program Secretarial Officer (PSO)
(which proposed § 851.3 would define
as “‘the Assistant Secretary, Deputy
Administrator, Program Office Director,
or equivalent DOE official who has
primary line management responsibility
for a contractor) had approved the
worker safety and health program for
the workplace on the basis of a
determination that the program would
achieve a level of protection at least
substantially equivalent to the level of
protection that existed in comparable
DOE workplaces in 2002. A worker
protection evaluation report would
document the approval and
determination. As part of the approval
process, the PSO could direct the
contractor to modify the worker safety
and health program.

To approve the program, DOE would
review the content and quality of the
worker safety and health program for a
DOE site to determine whether the rigor
and detail were appropriate for the
complexity and hazards expected at
workplaces located at the site. DOE also
would review the sufficiency of the
analysis of work and hazards that
supported the program. After approval
of a program, DOE would focus its
attention on how well a contractor

performed in providing safe and healthy
workplaces, rather than on the details of
how the contractor developed the
program.

2. Submittal and Compliance Dates

Proposed §851.102(b) would require a
contractor to submit a worker safety and
health program to DOE for approval 180
days after publication of the final rule.
This date would give a DOE contractor
six months to submit a plan after the
issuance of the final rule. The Act
provides that the regulations shall take
effect one year after the promulgation
date of the regulations. DOE would not
undertake enforcement actions pursuant
to this rule on the basis of conduct prior
to the effective date. DOE believes these
dates should give contractors ample
time to submit programs for approval
and begin implementation since
contractors already have a contractual
obligation to have worker protection
programs that should satisfy all or most
of the requirements set forth in the
proposed regulations.

3. Annual Update

Proposed § 851.102(c) would require a
contractor to maintain the worker safety
and health program for a workplace by
evaluating and updating the worker
safety and health program to reflect
changes in the work and the hazards.
On an annual basis, the contractor
would have to submit either an updated
worker safety and health program to
DOE for approval or a letter stating that
no changes were necessary in the
currently approved worker safety and
health program. Annual updates are an
important tool in meeting the
requirement for continuous feedback
and evaluation and allow a contractor to
notify DOE of changes occurring during
the past year such as new work to be
performed, changes in the facility,
building of new facilities or
decommissioning of old facilities,
associated hazards and performance
problems. Only those changes in the
workplace that have a potential to
impact the worker safety and health
program would need to be reflected in
the worker safety and health program.

G. Guidance Documents

Proposed § 851.8 would explicitly
limit the potential role of a “guidance
document” as a source of enforceable
worker safety and health requirements.
DOE would continue to issue guidance
documents to assist contractors in
developing their worker safety and
health programs, including selecting a
set of standards and describing
implementing procedures, controls, and
work processes, but contractors would
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not be obligated to use them. Rather,
contractors’ only obligation would be to
comply with the regulations themselves.

Proposed § 851.8 would broadly
define the term “guidance document” to
include any document that sets forth
information related to implementing or
otherwise complying with a
requirement set forth in the proposed
regulations and that DOE has not
adopted as a legally binding
requirement through notice and
comment rulemaking under the
Administrative Procedure Act (5 U.S.C.
553). This definition would include
proposed Appendices A and B, DOE
and industry standards, and any
document in the DOE directive system
or other informal statement of policy
regardless of which DOE official
approved or signed the document. Use
of the terms “shall” or “must” in a
guidance document does not change the
non-mandatory character and effect of
the document.

Proposed § 851.8(a) would make clear
to contractors and DOE officials that
guidance documents do not create
legally enforceable requirements.
Proposed § 851.8(b) would prohibit DOE
officials from inspecting or investigating
a DOE site to identify violations of the
proposed regulations by determining
whether a contractor’s actions or
omissions were consistent with a
guidance document. DOE intends that
such inspections and investigations
will, ordinarily, focus on whether a
contractor’s actions or omissions
comply with the requirements under its
worker safety and health program, or on
rare occasions, on whether such actions
or omissions comply with requirements
of a compliance order issued for cause
by the Secretary under § 851.6.
Proposed § 851.8(c) would identify the
limited circumstances in which a
guidance document can give rise to an
enforceable requirement. Specifically, a
guidance document can give rise to an
enforceable requirement only to the
extent it is explicitly: (1) included by a
contractor in the set of workplace safety
and health standards identified
pursuant to § 851.101(c)(3)(B) of the
proposed regulations; or (2) selected or
used by a contractor as a procedure,
control, or work process to perform
work in a tailored manner for particular
covered workplaces in accordance with
§851.101(c)(4) of the proposed
regulations. Only in these circumstances
may DOE pursue an enforcement action
on the basis of action inconsistent with
a guidance document and, in these
circumstances, DOE would base the
enforcement action on a provision of the
contractor’s plan and not the guidance
document itself.

Proposed § 851.8 would serve two
purposes. First, by precluding
imposition of a de facto set of
requirements in the guise of guidance, it
would ensure that, as required by
section 234C(a)(3) of the AEA, DOE’s
implementing regulations include
flexibility to tailor implementation of
such regulations to reflect activities and
hazards associated with a particular
work environment. Put more succinctly,
proposed § 851.8 would reinforce site-
specific integrated safety management
as the guiding principle for the
proposed regulations. Second, proposed
§851.8 is responsive to potential
contractor criticism that reliance on
generally applicable, informal policy
directives in the area of worker safety
and health instead of duly promulgated
rules under the Administrative
Procedure Act promotes regulatory
instability across the DOE complex
which is antithetical to effective
integrated safety management and to
accomplishment of DOE’s national
security and research missions.
Proposed § 851.8 would thus reinforce
the shift from a DOE directive-driven
regime characterized by informal DOE
policies to a regulatory regime
characterized by generally applicable
rules that have the force and effect of
law with respect to DOE officials, as
well as with respect to regulated
contractors. Moreover, proposed § 851.8
recognizes the responsibility and
obligation of a contractor, in the first
instance, to select the procedures,
controls, and work processes to use in
achieving safe and healthy workplaces
and implementing its worker safety and
health program.

H. Workers Rights

Workers at DOE sites currently have
a number of rights related to assuring a
safe and healthy workplace. Proposed
§851.103 would list these rights and
make clear that workers may exercise
these rights without fear of reprisal.
Specifically, the proposed regulations
would maintain the rights of workers to:
(1) Participate in activities described in
this section on official time; (2) have
access to DOE safety and health
publications, the DOE-approved worker
safety and health program for the DOE
site and the standards, controls and
procedures applicable to the covered
workplace; (3) observe monitoring or
measuring of hazardous agents; (4) have
access to monitoring and measuring
results and be notified when such
results indicate the worker was
overexposed to hazardous materials; (5)
accompany DOE personnel during an
inspection of the workplace; (6) request
and receive results of inspections and

accident investigations; (7) express
concerns related to worker safety and
health; (8) decline to perform an
assigned task because of a reasonable
belief that, under the circumstances, the
task poses an imminent risk of death or
serious bodily harm to the worker
coupled with a reasonable belief that
there is insufficient time to seek
effective redress through the normal
hazard reporting and abatement
procedures; (9) stop work, through the
worker’s supervisor, when the worker
discovers employee exposures to
imminent danger conditions or other
serious hazards, provided that any stop
work authority must be exercised in a
justifiable and responsible manner in
accordance with established procedures;
and (10) have access to an appropriate
safety and health poster that informs the
worker of relevant rights and
responsibilities.

I. Enforcement
1. Civil Penalties

Section 234Cb. of the AEA provides
that ““a person (or any subcontractor or
supplier of the person) who has entered
into an agreement of indemnification
under section 170d. (or any
subcontractor or supplier of the person)
that violates (or is the employer of a
person that violates) any regulation
promulgated under [section 234C] shall
be subject to a civil penalty of not more
than $70,000 for each such violation.”
For continuing violations, section 234C
provides that each day of the violation
shall constitute a separate violation for
the purposes of computing the civil
penalty to be imposed.

Proposed § 851.4(c) would implement
this statutory provision by making a
contractor whose contract with DOE
contains an indemnification agreement
(or any subcontractor or supplier
thereto) and who violates (or whose
employee violates) any requirement of
the proposed regulations subject to a
civil penalty of not more than $70,000
for each such violation. In the case of a
continuing violation, each day of the
violation would constitute a separate
violation for the purpose of computing
the amount of the civil penalty.

2. Contract Fee Reductions

Section 234Cc. of the AEA requires
DOE to include provisions in DOE
contracts for an appropriate reduction in
the fees or amounts paid to the
contractor if the contractor or a
contractor employee violates the
regulations required by section 234C.
The Act requires these provisions to be
included in each DOE contract with a
contractor who has entered into an
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agreement of indemnification under
section 170d. of the AEA (the Price-
Anderson Act). The contract provisions
must specify the degrees of violations
and the amount of the reduction
attributable to each degree of violation.

DOE is implementing this statutory
mandate to include provisions for the
reduction in fees in contracts for
violations of this part pursuant to the
contract’s Conditional Payment of Fee
clause. Most DOE management and
operating contracts currently contain
such a clause providing for reductions
of earned fee, fixed fee, profit, or share
of cost savings that may otherwise be
payable under the contract if
performance failures relating to
environment, safety and health occur.
See 48 CFR 970.5215-3, Conditional
Payment of Fee, Profit, or Incentives
(applicable to DOE management and
operating contracts and other contracts
designated by the Procurement
Executive). DOE proposed to amend this
clause to set forth the specific criteria
and conditions that may precipitate a
reduction of earned or fixed fee, profit,
or share of cost savings under the
contract. The clause would establish
reduction ranges that correlate to three
specified degrees of performance
failures relating to environment, safety
and health. See 66 FR 8560 (Feb. 1,
2001) (notice of proposed rulemaking).
In the final rule, DOE intends to clarify
that the term “environment, health and
safety”” includes matters relating to
“worker health and safety” and to apply
the same reduction ranges and degrees
of performance failure to worker safety
and health. In a parallel provision,
proposed § 851.4(b) also would
implement this statutory mandate by
making a contractor who fails to comply
with the requirements of the general
rule in proposed § 851.100 subject to a
reduction in fees or other payments
under a contract with DOE pursuant to
the contract’s Conditional Payment of
Fee clause.

3. Relationship of Civil Penalties and
Contract Fee Reductions

As a general matter, DOE intends to
use civil penalties as the remedy for
most violations where DOE may elect
between remedies. DOE expects to
invoke the provisions for reducing
contract fees only in cases involving
especially egregious violations or that
indicate a general failure to perform
under the contract with respect to
worker safety and health. Such
violations would call into question a
contractor’s commitment and ability to
achieve the fundamental obligation of
providing safe and healthy workplaces
for workers because of factors such as

willfulness, repeated violations, death,
serious injury, patterns of systemic
violations, flagrant DOE-identified
violations, repeated poor performance
in an area of concern, or serious
breakdown in management controls.
Because such violations indicate a
general failure to perform under the
contract with respect to worker safety
and health where both remedies are
available and DOE elects to use a
reduction in fee, DOE would expect to
reduce fees substantially under the
Conditional Payment of Fee clause.

4. Limitations on Penalties

Section 234Cd. imposes three specific
limitations on DOE’s authority to seek
monetary remedies. Specifically, DOE
may not (1) both reduce contract fees
and assess civil penalties for the same
violation of a worker protection
requirement; (2) assess both civil
penalties authorized by section 234A
(nuclear safety and radiological
protection regulations) and by section
234C (worker safety and health
regulations) for the same violation; and,
(3) with respect to those nonprofit
contractors specifically listed as exempt
from civil penalties for nuclear safety
violations in subsection d. of section
234A of the AEA, assess an aggregate
amount of civil penalties and contractor
penalties in a fiscal year in excess of the
total amount of fees paid by DOE to that
nonprofit entity in that fiscal year.
Proposed §§ 851.4(d), (e) and (f) sets
forth these statutory limitations.

5. Enforcement Procedures

Proposed subpart C of part 851 sets
forth the administrative procedures DOE
would use to issue enforcement actions
and impose civil penalties. In general,
DOE has based these procedures on the
existing procedural regulations for
nuclear safety enforcement in 10 CFR
part 820, which has provided the basis
for implementing a successful nuclear
safety compliance program since the
mid 1990s. See Procedural Rules for
DOE Nuclear Activities, 10 CFR part
820, 58 FR 43680 (Aug. 17, 1993),
amended, 62 FR 52481 (Oct. 8, 1997)
and 65 FR 15220 (Mar. 22, 2000). The
proposed procedures would provide for
investigations and inspections,
subpoenas, informal conferences,
enforcement letters, settlements,
consent orders, preliminary notices of
violations, and final notices of
violations. Contractors would take
administrative appeals of final notices
of violations to DOE’s Office of Hearings
and Appeals rather than an
administrative law judge as provided for
in 10 CFR part 820. Unlike section 234A
of the AEA, section 234C does not

provide for the use of administrative
law judges and other procedural
mechanisms. A decision of the Office of
Hearings and Appeals would exhaust a
contractor’s administrative remedies
with respect to a final notice of violation
and would constitute a final order of
DOE.

The proposed regulations would
assign responsibility for carrying out
these enforcement procedures to the
“Director,” which proposed § 851.3
would define as “the DOE Official to
whom the Secretary has assigned the
authority to investigate the nature and
extent of compliance with the
requirements of” the proposed
regulations. DOE expects this function
would be assigned to the current
Director of the Office of Price-Anderson
Enforcement in the Office of
Environment, Health and Safety, who is
the person to whom the Secretary has
assigned the responsibility for enforcing
the DOE nuclear safety regulations in 10
CFR parts 820, 830, and 835.

While proposed § 851.201(j) would
permit the Director to send an
enforcement letter to a contractor to
communicate DOE’s expectations for
compliance with the proposed
regulations, the primary responsibility
lies with the Program Secretarial Officer
for ensuring that a contractor has an
approved worker safety and health
program that is adequate to achieve a
level of protection at least substantially
equivalent to the level of protection that
existed in 2002 for DOE workplaces
comparable to those covered workplaces
addressed by the program and that has
sufficient detail to allow the Director to
conduct inspections or investigations to
determine compliance. Proposed
§851.201(j) would make clear that an
enforcement letter may not create the
basis for any legally enforceable
requirement under this part.

With respect to exercising certain
functions that might be interpreted as
giving direction to DOE’s National
Nuclear Security Administration’s
contractors, proposed § 851.206 would
make the Administrator of the NNSA
responsible for exercising such
functions. These functions would be
signing and issuing subpoenas, orders to
compel attendance, orders disclosing
information obtained during an
investigation, preliminary notices of
violation and final notices of violation.
In taking such actions, the NNSA
Administrator would consider the
Director’s recommendations. A similar
division of responsibilities has been
made for enforcing the DOE nuclear
safety regulations under part 820. See
Memorandum of Understanding
between NNSA and the Assistant
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Secretary for Environment, Health and
Safety, Jan. 12, 2001, http://tis-
nt.eh.doe.gov/enforce/handbks/
20010108mou.pdf. Under both part 820
and proposed part 851, the Director
would continue to be able to sign
enforcement letters and consent orders
applicable to NNSA contractors.

6. General Statement of Enforcement
Policy

As a guidance document for enforcing
this rule, DOE is proposing to issue a
general statement of enforcement policy
as Appendix B. The proposed policy
would set forth the general framework
which DOE would follow to ensure
compliance with the proposed
regulations and to issue enforcement
actions and exercise civil penalty
authority. The proposed policy would
not be binding and would not create any
legally enforceable requirements
pursuant to this part. It would only
provide guidance as to how DOE
generally expects to seek compliance
with the proposed regulations and to
deal with any violations of the proposed
regulations.

The proposed policy is intended to
achieve dual purposes of promoting
proactive behavior on the part of DOE
contractors to improve worker safety
and health performance and of deterring
contractors from violating the proposed
regulations. The proposed policy would
encourage DOE contractors to self-
identify, report and correct worker
safety and health noncompliances and
would provide adjustment factors to
escalate or mitigate civil penalties on
the basis of the nature of the violation
and the behavior of the contractor.

To accomplish these purposes, the
proposed policy would incorporate the
basic outlines of DOE’s well-established
nuclear safety enforcement program in
part 820. The enforcement policy would
utilize the part 820 severity levels I, II,
and IIT and related adjustment factors.
These severity levels and adjustment
factors in the policy incorporate
concepts OSHA uses in its enforcement
program including whether a violation
is serious, other-than-serious, willful,
repeated, or de minimis.

Specifically, the proposed policy
would provide guidance on the
treatment of violations in three severity
levels. A severity level I violation would
be a serious violation, which would
involve the potential that death or
serious physical harm could result from
a condition in a workplace, or from one
or more practices, means, methods,
operations, or processes used in
connection with a workplace. A severity
level I violation would be subject to a

base civil penalty of up to 100% of the
maximum base civil penalty or $70,000.

A severity level II violation is an
other-than-serious violation, which
would involve a potential that the most
serious injury or illness that might
result from a hazardous condition
cannot reasonably be predicted to cause
death or serious physical harm to
exposed employees but does have a
direct relationship to their safety and
health. A severity level II violation
would be subject to a base civil penalty
up to 50% of the maximum base civil
penalty or $35,000.

A severity level III violation is a de
minimis violation. DOE may evaluate
minor noncompliances to determine if
generic or specific problems exist and
consider them in the aggregate as a more
serious violation. A severity level III
violation would be subject to a base
civil penalty up to 10% of the maximum
base civil penalty or $7,000.

DOE could modify or remit these base
civil penalties consistent with
mitigation and adjustment factors set
forth in the proposed policy. Factors
include the gravity, circumstances, and
extent of the violation or violations and,
with respect to the violator, any history
of prior similar violations and the
degree of culpability and knowledge.
These factors are the same as those used
for part 820 and are similar to the
adjustment factors in the proposed
Conditional Payment of Fee rule but the
factors in the proposed fee rule include
additional focus on performance under
the contract.

Regarding the factor of ability of DOE
contractors to pay the civil penalties,
the policy provides that it is not DOE’s
intention that the economic impact of a
civil penalty would put a DOE
contractor out of business. The policy
would also provide that when a
contractor asserts that it cannot pay the
proposed penalty, DOE would evaluate
the relationship of affiliated entities to
the contractor such as parent
corporations.

Based on the adjustment factors
relating to a noncompliance, DOE could
mitigate a civil penalty from the
statutory maximum of $70,000 per
violation per day. Mitigation factors
used to reduce a civil penalty include
whether a DOE contractor promptly
identified and reported a violation and
took effective corrective actions. Factors
used to increase penalties (but not over
the statutory maximum of $70,000)
would include whether a violation is
repeated or involves willfulness, death,
serious physical harm, patterns of
systemic violations, flagrant DOE-
identified violations, repeated poor
performance in an area of concern, or

serious breakdowns in management
controls.

As noted previously, when both
remedies are available, DOE may
consider a reduction in contract fees if
a violation is especially egregious or
indicates a general failure to perform
under the contract with respect to
worker safety and health. In
determining whether to refer a violation
to the appropriate DOE official
responsible for administering reductions
in fee pursuant to the Conditional
Payment of Fee clause, the Director will
generally focus on the factors stated
above, such as willfulness, repeated
violations, death, serious injury,
patterns of systemic violations, flagrant
DOE-identified violations, repeated poor
performance in an area of concern, or
serious breakdown in management
controls. In cases where DOE may elect
between civil penalties and a contract
penalty, these kinds of factors may also
lead DOE to consider a reduction in fee
if they raise doubts about a contractor’s
overall performance or ability to
perform its contract with proper regard
for worker safety and health.

In proposing the base civil penalties
for the types of violations in this policy,
DOE set the starting base amounts at
levels higher than the average OSHA
penalty for several reasons. DOE’s
activities are conducted by large,
experienced management and operating
contractors and their subcontractors and
suppliers. Through the contractual
relationships that DOE has with these
entities, DOE is in constant dialogue
concerning the management and
operation of DOE’s sites and the
performance of its governmental
missions. DOE has the authority to
require these contractors to develop
their own worker safety and health
programs for DOE approval and to select
standards tailored to the work and the
hazards. Moreover, DOE may
unilaterally direct contractors to include
various provisions in their programs.
Thus, the Director is in a position to
enforce against these programs and can
provide incentives for proactive
compliance. The policy strongly
encourages self-identification of
violations, self-reporting, tracking
systems and corrective action programs.
Moreover, DOE also has the authority
and flexibility to coordinate and choose
either a civil penalty or fee reduction
remedy based on the enforcement policy
and the fee reduction contract clause.
The proposed enforcement structure of
this rule fits the DOE complex better
than would a generic system as found in
OSHA'’s enforcement programs.

Finally, as a tool for implementing the
enforcement policy, DOE intends to
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provide a voluntary computerized
database system to allow contractors to
report worker safety and health
noncompliances. DOE intends to
enhance its Noncompliance Tracking
System (NTS), currently used for
reporting of noncompliances of the DOE
nuclear safety requirements, to permit
its use for reporting noncompliances
with this rule. DOE will develop
appropriate reporting thresholds unique
to worker safety and health to assure
that the system will focus on issues with
the greatest potential consequences for
worker safety and health.

J. Scope of the Rule

1. DOE Contractors and DOE-Operated
Workplaces

Proposed §851.1 would establish the
scope of the proposed regulations as
governing the conduct of activities by or
on behalf of DOE. The regulations
would thus apply to activities
performed by DOE contractors and by
DOE at covered workplaces at DOE
sites, except for workplaces regulated by
the naval nuclear propulsion program or
by the Occupational Safety and Health
Administration (OHSA). Proposed
§851.3 would define a “‘covered
workplace” as a place where work is
conducted by or on behalf of DOE where
DOE has oversight responsibility for
safety and health and would define
“DOE site” as a DOE-owned or leased
area or location where DOE activities
and operations are performed at one or
more facilities or locations. While the
proposed regulations would obligate a
contractor to ensure its employees
performed work in accordance with the
proposed regulations, the proposed
regulations would not make individual
employees subject to enforcement
actions or the imposition of penalties.

DOE is proposing to limit the scope of
the proposed regulations to DOE sites.
However, DOE invites public comment
concerning whether the proposed
regulations also should cover activities
performed away from a DOE site, such
as transportation.

DOE is also proposing to apply the
proposed regulations to covered
workplaces operated by DOE. Proposed
§ 851.9 would require that for DOE-
operated workplaces, DOE must ensure
that work is performed consistent with
the proposed regulations including the
establishment, maintenance and
implementation of a worker safety and
health program. Proposed § 851.9 would
apply to government-owned,
government-operated facilities related to
DOE’s mission, including certain
laboratories or operations conducted by
DOE, as well as general federal

government office workplaces in
buildings in Washington DC,
Germantown, Maryland, or DOE site
offices in the field. Thus, this rule is
intended to provide protection to
workers who are contractor employees
and to workers who are federal
employees.

Section 234C mandates DOE to
promulgate regulations to cover DOE
facilities that are operated by
contractors covered by agreements of
indemnification under the Price-
Anderson Act, 42 U.S.C. 2210(d). The
proposed regulations go beyond that
mandate to continue DOE’s current
practice of exercising its statutory
authority to direct its contractors to
perform work in a manner that protects
the safety and health of workers,
without regard to whether the contractor
is covered by an agreement of
indemnification. As a practical matter,
the Price-Anderson Act requires DOE to
include an agreement of
indemnification in every contract that
has the potential to involve any activity
with any risk of a nuclear incident. As
a result, nearly all DOE contracts
include an agreement of
indemnification, with the exception of
contracts relating to the petroleum
strategic reserves sites, power
administrations, and certain nonnuclear
laboratories. While section 234C is not
the source of DOE’s authority to
promulgate the proposed regulations, it
is the source of DOE’s authority to
impose civil penalties. Thus, proposed
§ 851.4(c) would limit the imposition of
civil penalties to contractors covered by
an agreement of indemnification.
Proposed § 851.4(b) would not limit
contractual enforcement actions to
contractors covered by an agreement of
indemnification since section 234C is
not the source of DOE’s authority to use
contract mechanisms to achieve safe
and healthy workplaces.

The proposed regulations also would
continue DOE’s current practice of
exercising its statutory authority to
direct its contractors to perform work in
a manner that protects the safety and
health of workers, without regard to
whether the workers are engaged in a
nuclear or nonnuclear activity. Section
234C is not limited to nuclear activities
in mandating the promulgation of
worker protection regulations.

2. OSHA Exclusion

DOE currently exercises its statutory
authority broadly throughout the DOE
complex to provide safe and healthful
workplaces. In a few cases, however,
DOE has elected not to exercise its
authority and to defer to regulation by
OSHA under the Occupational Safety

and Health (OSH) Act (29 U.S.C. 651 et
seq.). Proposed §851.2(a)(1) would
continue the status quo by not covering
those facilities regulated by OSHA on
December 2, 2002, the date the NDAA
was enacted. The OSHA-regulated
facilities are: Western Area Power
Administration; Southwestern Power
Administration; Southeastern Power
Administration; Bonneville Power
Administration; National Energy
Technology Laboratory (NETL),
Morgantown, WV; National Energy
Technology Laboratory (NETL),
Pittsburgh, PA; Strategic Petroleum
Reserve (SPR); National Petroleum
Technology Office; Albany Research
Center; Naval Petroleum & Qil Shale
Reserves in CO, UT, & WY; and Naval
Petroleum Reserves in California. See 65
FR 41492 (July 5, 2000).

3. Naval Reactors

Section 234C explicitly excludes
activities conducted under the authority
of the Director, Naval Nuclear
Propulsion, pursuant to Executive Order
12344, as set forth in Public Law 106—
65. Accordingly, proposed § 851.2(a)(2)
would exclude workplaces regulated by
Naval Reactors.

4. Radiological Hazards

Proposed § 851.2(b) would exclude
radiological hazards from the hazards
covered by the proposed regulations to
the extent they are already regulated by
the DOE nuclear safety requirements in
10 CFR parts 820, 830, and 835. These
existing rules already deal with
radiological hazards in a comprehensive
manner through methods such as the
Quality Assurance Program Plan, the
Safety Basis, the Documented Safety
Analysis, and the Radiation Protection
Program Plan. The proposed regulations
are intended to complement the nuclear
safety requirements. Personnel
responsible for implementing worker
protection and nuclear safety
requirements would be expected to
coordinate and cooperate in instances
where the requirements overlapped. The
two sets of requirements should be
integrated and applied in a manner that
guards against unintended results and
provides reasonable assurance of
adequate worker protection.

K. Information Requirements

Proposed § 851.5 would require a
contractor (1) to maintain complete and
accurate records as necessary to
substantiate compliance with the
proposed regulations; (2) to neither
conceal nor destroy any relevant
information concerning noncompliance
or potential noncompliance with the
proposed regulations; and (3) to
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maintain complete and accurate
information in all material respects.
Proposed § 851.5(d) would make clear
that a contractor must safeguard
classified, confidential, and controlled
information, including Restricted Data
or national security information, in
accordance with the applicable
provisions of federal statutes and the
rules, regulations, and orders of any
federal agency.

DOE considered but decided not to
propose new reporting requirements in
support of the proposed regulations.
DOE will continue to use contractual
provisions to require contractors to
report worker safety and health
information which may be used to
assess the performance and
effectiveness of worker safety and health
programs. This information is generally
maintained in large, specialized
databases which necessitate
management flexibility. The primary
directive on environment, safety and
health reporting that DOE includes in
contracts is DOE Order 231.1A. This
order requires contractors to record,
maintain and post records related to
occupational fatalities, injuries, and
illnesses occurring among their
employees (and subcontractors) arising
out of work primarily performed at
DOE-owned or -leased facilities. Other
relevant reporting directives include
occurrence reporting and processing of
operations information; performance
indicators and analysis of operations
information; and accident
investigations.

DOE recently has taken steps to
eliminate unnecessary reporting
requirements related to the subject
matter of the proposed regulations. DOE
remains committed to reducing the
reporting burden where reporting
requirements do not contribute to
worker safety and health. Accordingly,
DOE requests comments on how the
reporting burden could be further
minimized consistent with that
objective. Comments should specify the
reporting requirements that give rise to
the burden and discuss the reasons for
their elimination or suggest how they
could be modified to minimize the
burden without impairing worker safety
and health.

L. Compliance Order

Proposed § 851.6 would make clear
that the Secretary of Energy has the
authority to issue a Compliance Order
that identifies a situation that violates,
potentially violates, or otherwise is
inconsistent with a requirement of this
part; mandates a remedy, work
stoppage, or other action; and states the
reasons for the remedy, work stoppage,

or other action. The compliance order
would be a final order that is effective
immediately. This mechanism is nearly
identical to the provisions in 10 CFR
820.41 and is intended to operate in a
similar manner.

M. Interpretations by Office of General
Counsel

Proposed § 851.7 would make clear
the Office of the General Counsel would
have sole responsibility for formulating
and issuing any interpretation
concerning a requirement in the
proposed regulations. Any other written
or oral response to any written or oral
question would not constitute an
interpretation or basis for action
inconsistent with the proposed
regulations.

III. Procedural Review Requirements
A. Review Under Executive Order 12866

Today’s proposed regulatory action
has been determined to be a “‘significant
regulatory action”” under Executive
Order 12866, “Regulatory Planning and
Review” (58 FR 51735, October 4, 1993),
as amended by Executive Order 13258
(67 FR 9385, February 26, 2002).
Accordingly, DOE submitted this notice
of proposed rulemaking to the Office of
Information and Regulatory Affairs of
the Office of Management and Budget,
which has completed its review.

B. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, Section 3(a) of
Executive Order 12988, “Civil Justice
Reform” (61 FR 4779, February 7, 1996)
imposes on Federal agencies the general
duty to adhere to the following
requirements: eliminate drafting errors
and needless ambiguity, write
regulations to minimize litigation,
provide a clear legal standard for
affected conduct rather than a general
standard, and promote simplification
and burden reduction. Section 3(b)
requires Federal agencies to make every
reasonable effort to ensure that a
regulation, among other things: clearly
specifies the preemptive effect, if any,
adequately defines key terms, and
addresses other important issues
affecting the clarity and general
draftsmanship under guidelines issued
by the Attorney General. Section 3(c) of
Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
Section 3(a) and Section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the

extent permitted by law, the proposed
rule meets the relevant standards of
Executive Order 12988.

C. Review Under Executive Order 13132

Executive Order 13132 (64 FR 43255,
August 10, 1999), imposes certain
requirements on agencies formulating
and implementing policies or
regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions.

Today’s regulatory action has been
determined not to be a “policy that has
federalism implications,” that is, it does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, nor
on the distribution of power and
responsibility among the various levels
of government under Executive Order
13132 (64 FR 43255, August 10, 1999).
Accordingly, no “federalism summary
impact statement” was prepared or
subjected to review under the Executive
Order by the Director of the Office of
Management and Budget.

D. Review Under Executive Order 13175

Under Executive Order 13175 (65 FR
67249, November 6, 2000) on
“Consultation and Coordination with
Indian Tribal Governments,” DOE may
not issue a discretionary rule that has
“tribal implications” and imposes
substantial direct compliance costs on
Indian tribal governments. DOE has
determined that the proposed rule
would not have such effects and
concluded that Executive Order 13175
does not apply to this proposed rule.

E. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires that an
agency prepare an initial regulatory
flexibility analysis for any regulation
which a general notice of proposed
rulemaking is required, unless the
agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities (5 U.S.C.
605(b)).

Today’s proposed regulation would
establish DOE’s requirements for worker
safety and health at DOE sites. The
contractors who manage and operate
DOE facilities would be principally
responsible for implementing the rule
requirements. DOE considered whether
these contractors are ‘“‘small
businesses,” as that term is defined in
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the Regulatory Flexibility Act’s (5 U.S.C.
601(3)). The Regulatory Flexibility Act’s
definition incorporates the definition of
“small business concern” in the Small
Business Act, which the Small Business
Administration (SBA) has developed
through size standards in 13 CFR part
121. The DOE contractors subject to the
proposed rule exceed the SBA’s size
standards for small businesses. In
addition, DOE expects that any potential
economic impact of this proposed rule
on small businesses would be minimal
because DOE sites perform work under
contracts to DOE or the prime contractor
at the site. DOE contractors are
reimbursed through their contracts with
DOE for the costs of complying with
DOE safety and health program
requirements. They would not,
therefore, be adversely impacted by the
requirements in this proposed rule. For
these reasons, DOE certifies that today’s
proposed rule, if promulgated, would
not have a significant economic impact
on a substantial number of small
entities, and therefore, no regulatory
flexibility analysis has been prepared.
See 68 FR 7990 at I1I.1. and III.1.c.
(February 19, 2003).

F. Review Under the Paperwork
Reduction Act

The information collection provisions
of this proposed rule are not
substantially different from those
contained in DOE contracts with DOE
prime contractors covered by this rule
and were previously approved by the
Office of Management and Budget
(OMB) and assigned OMB Control No.
1910-5103. That approval covered
submission of a description of an
integrated safety management system
required by the Integration of
Environment, Health and Safety into
Work Planning and Execution clause set
forth in the DOE procurement
regulations. 48 CFR 952.223-71 and
970.5223-1, 62 FR 34842, 34859-60
(June 17, 1997). If contractors at a DOE
site fulfill their contractual
responsibilities for integrated safety
management properly, the worker safety
and health program required by the
proposed regulations should require
little if any new analysis or new
documents to the extent that existing
analysis and documents are sufficient
for purposes of the proposed
regulations. Accordingly, no additional
Office of Management and Budget
clearance is required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) and the procedures
implementing that Act, 5 CFR 1320.1 et
seq.

G. Review Under the National
Environmental Policy Act

DOE currently implements its broad
authority to regulate worker safety and
health through internal DOE directives
incorporated into contracts to manage
and operate DOE facilities, contract
clauses and DOE regulations. This
proposed rule would implement the
statutory mandate to promulgate worker
safety and health regulations for DOE
facilities that would provide a level of
protection for workers at DOE facilities
that is substantially equivalent to the
level of protection currently provided to
such workers and to provide procedures
to ensure compliance with the rule.
DOE anticipates that the contractor’s
work and safety programs required by
this regulation would be based on
existing programs and that this rule
would generally not require the
development of a new program. DOE
has therefore concluded that
promulgation of these regulations would
fall into the class of actions that would
not individually or cumulatively have a
significant impact on the human
environment as set forth in the DOE
regulations implementing the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Specifically, the
rule would be covered under the
categorical exclusion in paragraph A6 of
Appendix A to Subpart D, 10 CFR Part
1021, which applies to the
establishment of procedural
rulemakings. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

H. Review Under the Unfunded
Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written assessment of the effects of
any Federal mandate in a proposed or
final agency regulation that may result
in the expenditure by states, tribal, or
local governments, on the aggregate, or
by the private sector, of $100 million in
any one year. The Act also requires a
Federal agency to develop an effective
process to permit timely input by
elected officials of state, tribal, or local
governments on a proposed ‘“‘significant
intergovernmental mandate,” and
requires an agency plan for giving notice
and opportunity to provide timely input
to potentially affected small
governments before establishing any
requirements that might significantly or
uniquely affect small governments. DOE
has determined that the proposed rule
published today does not contain any
Federal mandates affecting small

governments, so these requirements do
not apply.
I. Review Under Executive Order 13211

Executive Order 13211 (Actions
Concerning Regulations That
Significantly Affect Energy, Supply,
Distribution, or Use), 66 FR 28355 (May
22, 2001) requires preparation and
submission to OMB of a Statement of
Energy Effects for significant regulatory
actions under Executive Order 12866
that are likely to have a significant
adverse effect on the supply,
distribution, or use of energy. DOE has
determined that the proposed rule
published today would not have a
significant adverse effect on the supply,
distribution, or use of energy and thus
the requirement to prepare a Statement
of Energy Effects does not apply.

J. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a “Family
Policymaking Assessment” for any
proposed rule that may affect family
well-being. The proposed rule has no
impact on the autonomy or integrity of
the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

K. Review Under the Treasury and
General Government Appropriations
Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516, note) provides for
agencies to review most dissemination
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (Feb. 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (Oct. 7, 2002). DOE has
reviewed today’s notice of proposed
rulemaking under the OMB and DOE
guidelines, and has concluded that it is
consistent with applicable policies in
those guidelines.

IV. Public Comment Procedures

A. Written Comments

Interested individuals are invited to
participate in this proceeding by
submitting data, views, or arguments
with respect to this proposed rule.
Three copies of written comments
should be submitted to the address
indicated in the ADDRESSES section of
this notice. To help the DOE review the
submitted comments, commenters are
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requested to reference the paragraph
(e.g., §851.4(a)) to which they refer
where possible.

All information provided by
commenters will be available for public
inspection at the DOE Freedom of
Information Reading Room, Room 1E—
190, 1000 Independence Avenue, SW.,
Washington, DC 20585 between the
hours of 8:30 a.m. and 4:30 p.m.,
Monday through Friday, except Federal
Holidays. The docket file material for
this rulemaking will be under “EH-RM—
03-WSH.”

DOE also intends to enter all written
comments on a Web site specially
established for this proceeding. The
Internet Web site is http://
www.eh.doe.gov/whs/rulemaking. To
assist DOE in making public comments
available on a Web site, interested
persons are to submit an electronic
version of their written comments in
accordance with the instructions in the
DATES section of this notice of proposed
rulemaking.

If you submit information that you
believe to be exempt by law from public
disclosure, you should submit one
complete copy, as well as two copies
from which the information claimed to
be exempt by law from public
disclosure has been deleted. DOE is
responsible for the final determination
with regard to disclosure or
nondisclosure of the information and for
treating it accordingly under the
Freedom of Information Act section on
“Handling Information of a Private
Business, Foreign Government, or an
International Organization,” 10 CFR
1004.11.

B. Public Hearings

Public hearings will be held at the
time, date, and place indicated in the
DATES and ADDRESSES sections of this
notice of proposed rulemaking. Any
person who is interested in making an
oral presentation should, by 4:30 p.m.
on the date specified, make a phone
request to the number in the DATES
section of this notice of proposed
rulemaking. The person should provide
a daytime phone number where he or
she may be reached. Persons requesting
an opportunity to speak will be notified
as to the approximate time they will be
speaking. Each presentation is limited to
10 minutes. Persons making oral
presentations should bring three copies
of their statement to the hearing and
submit them at the registration desk.

DOE reserves the right to select the
persons who will speak. In the event
that requests exceed the time allowed,
DOE also reserves the right to schedule
speakers’ presentations and to establish
the procedures for conducting the

hearing. A DOE official will be
designated to preside at each hearing,
which will not be judicial or
evidentiary. Only those persons
conducting the hearing may ask
questions. Any further procedural rules
needed to conduct the hearing properly
will be announced by the DOE presiding
official.

A transcript of each hearing will be
made available to the public. DOE will
retain the record of the full hearing,
including the transcript, and make it
available on the Web site specially
established for this proceeding. The
Internet Web site is http://
www.eh.doe.gov/whs/rulemaking. If
DOE must cancel the hearing, it will
make every effort to give advance
notice.

Prior to holding the public hearings,
DOE intends to hold one or more
informal information workshops to
allow contractors, workers and their
representatives to familiarize
themselves with the proposed
regulation. DOE expects to hold these
workshops which could include video
or telephone conferencing,
approximately three weeks after
publication of the proposed regulation
and will make information on times and
locations available as soon as
arrangements are finalized.

List of Subjects
10 CFR Part 850

Beryllium, Chronic beryllium disease,
Hazardous substances, Lung diseases,
Occupational safety and health,
Reporting and recordkeeping
requirements.

10 CFR Part 851

Civil penalty, Federal buildings and
facilities, Occupational safety and
health, Safety, Reporting and
recordkeeping requirements.

Issued in Washington, DC, on December 2,
2003.

Beverly Cook,
Assistant Secretary of Environment, Safety,
and Health.

For the reasons set forth in the
preamble, the Department of Energy
proposes to amend chapter III of title 10
of the Code of Federal Regulations as
follows:

PART 850—CHRONIC BERYLLIUM
DISEASE PREVENTION PROGRAM

1. The authority citation for part 850
is revised to read as follows:

Authority: 42 U.S.C. 2201(i)(3), (p); 42
U.S.C. 2282c; 29 U.S.C. 668; 42 U.S.C. 7101
et seq.; 50 U.S.C. 2401 et seq., E.O. 12196, 3
CFR 1981 comp., at 145 as amended.

2. Section 850.1 is revised to read as
follows:

§850.1 Scope.

This part provides for establishment
of a chronic beryllium disease
prevention program (CBDPP) that
supplements and is deemed an integral
part of the worker safety and health
program under part 851 of this chapter.

3. Section 850.4 is revised to read as
follows:

§850.4 Enforcement.

DOE may take appropriate steps
pursuant to part 851 of this chapter to
enforce compliance by contractors with
this part and any DOE-approved CBDPP.

4. A new part 851 is added to chapter
III to read as follows:

PART 851—WORKER SAFETY AND
HEALTH

Subpart A—General Provisions

Sec.

851.1
851.2
851.3
851.4
851.5
851.6
851.7
851.8
851.9

Scope.

Exclusions.

Definitions.

Enforcement.

Information and records.
Compliance Order.
Interpretation.

Guidance documents.
DOE operated workplaces.

Subpart B—Worker Safety and Health
Program

851.100 General rule.

851.101 Worker safety and health program.

851.102 DOE approval of worker safety and
health program.

851.103 Worker rights.

Subpart C—Enforcement Process

851.200
851.201
851.202
851.203
851.204
851.205
851.206

Purpose.

Investigations and inspections.
Settlement.

Preliminary notice of violation.
Final notice of violation.
Administrative appeal.
Direction to NNSA contractors.

Appendix A to Part 851—Generally
Acceptable Worker Safety and Health
Standards and Programs

Appendix B to Part 851—General
Statement of Enforcement Policy

Authority: 42 U.S.C. 2201(i)(3), (p); 42
U.S.C. 2282c; 42 U.S.C. 5801 et seq.; 42
U.S.C. 7101 et seq.; 50 U.S.C. 2401 et seq.

Subpart A—General Provisions

§851.1 Scope.

This part governs the conduct of
activities at DOE sites by or on behalf of
DOE.

§851.2 Exclusions.

(a) This part does not apply to a DOE
site:
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(1) Regulated by the Occupational
Safety and Health Administration
(OSHA) on December 2, 2002; or

(2) Operated under the authority of
the Director, Naval Nuclear Propulsion,
pursuant to Executive Order 12344, as
set forth in Public Law 98-525, 42
U.S.C. 7158 note.

(b) This part does not apply to
radiological hazards to the extent
regulated by 10 CFR parts 820, 830, or
835.

§851.3 Definitions.

The following definitions apply to
this part:

AEA means the Atomic Energy Act of
1954, 42 U.S.C. 2011 et seq.

Consent order means any written
document, signed by the Director and a
contractor, containing stipulations or
conclusions of fact or law and a remedy
acceptable to both DOE and the
contractor.

Contractor means any entity,
including affiliated entities such as a
parent corporation, under contract with
DOE (or any subcontractor or supplier
thereto).

Covered workplace means a place
where work is conducted by or on
behalf of DOE where DOE has oversight
responsibility for safety and health.

DOE means the United States
Department of Energy, including the
National Nuclear Security
Administration.

DOE site means a DOE-owned or
leased area or location where activities
and operations are performed at one or
more facilities or locations by or on
behalf of DOE.

Director means the DOE Official(s) to
whom the Secretary has assigned the
authority to investigate the nature and
extent of compliance with the
requirements of this part.

Final notice of violation means a
document that determines a contractor
has violated or is continuing to violate
a requirement of this part and includes:

(1) A statement specifying the
requirement of this part to which the
violation relates;

(2) A concise statement of the basis
for the determination;

(3) Any remedy, including the amount
of any civil penalty; and

(4) A statement explaining the
reasoning behind any remedy.

Final order means an order of DOE
that represents final agency action and,
where appropriate, imposes a remedy
with which the recipient of the order
must comply.

General Counsel means the General
Counsel of DOE.

Guidance document means a
document that sets forth information

related to implementing or otherwise
complying with a requirement of this
part and that DOE has not adopted as a
legally binding requirement through
notice and comment rulemaking under
the Administrative Procedure Act (5
U.S.C. 553).

Interpretation means a statement by
the General Counsel concerning the
meaning or effect of a requirement of
this part which relates to a specific
factual situation but may also be a
ruling of general applicability where the
General Counsel determines such action
to be appropriate.

National security workplace means a
covered workplace where national
security missions are performed.

NNSA means the National Nuclear
Security Administration.

Preliminary notice of violation means
a document that sets forth the
preliminary conclusions that a
contractor has violated or is continuing
to violate a requirement of this part and
includes:

(1) A statement specifying the
requirement of this part to which the
violation relates;

(2) A concise statement of the basis
for alleging the violation;

(3) Any remedy, including the amount
of any proposed civil penalty; and

(4) A statement explaining the
reasoning behind any proposed remedy.

Program Secretarial Officer (PSO)
means the Assistant Secretary, Deputy
Administrator, Program Office Director,
or equivalent DOE official who has
primary line management responsibility
for a contractor.

Remedy means any action necessary
or appropriate to rectify, prevent, or
penalize a violation of a requirement of
this part, including a compliance order,
the assessment of civil penalties, the
reduction of fees or other payments
under a contract, the requirement of
specific actions, or the modification,
suspension or recission of a contract.

Secretary means the Secretary of
Energy.

Transitional workplace means a
covered workplace that is, or is
expected to be, permanently closed and
that is expected to be demolished, or
title to which is expected to be
transferred to another entity for reuse on
behalf of an entity other than DOE.

Worker means an employee who
performs work at a covered workplace.

Worker protection evaluation report
means the report prepared by DOE to
document the basis for approval by DOE
of a worker safety and health program,
including any conditions for approval.

Worker safety and health program
means a program that provides

reasonable assurance of a safe and
healthful workplace.

Workplace hazard means a physical,
chemical, or biological hazard with any
potential to cause illness, injury, or
death to a person.

Workplace safety and health standard
means a standard or program which
addresses a workplace hazard by
requiring conditions, or the adoption or
use of one or more practices, means,
methods, operations, or processes,
reasonably necessary or appropriate to
provide a safe and healthful workplace.

§851.4 Enforcement.

(a) The requirements in this part are
subject to enforcement by all
appropriate means.

(b) A contractor that violates (or
whose employee violates) § 851.100 of
this part is subject to a reduction in fees
or other payments under a contract with
DOE, pursuant to the contract’s
Conditional Payment of Fee clause.

(c) A contractor who has entered into
an agreement of indemnification under
section 170d. of the AEA (or any
subcontractor or supplier thereto) and
who violates (or whose employee
violates) any requirement of this part is
subject to a civil penalty of not more
than $70,000 for each such violation. If
any violation under this subsection is a
continuing violation, each day of the
violation shall constitute a separate
violation for the purpose of computing
the civil penalty.

(d) DOE may not penalize a contractor
under both paragraphs (b) and (c) of this
section for the same violation of a
requirement of this part.

(e) In the case of an entity described
in subsection d. of section 234A of the
AEA, the total amount of contract
penalties under paragraph (b) and civil
penalties under paragraph (c) of this
section in a fiscal year may not exceed
the total amount of fees paid by DOE to
that entity in that fiscal year.

(f) DOE may not penalize a contractor
under both sections 234A and 234C of
the AEA for the same violation.

§851.5 Information and records.

(a) A contractor must maintain
complete and accurate records as
necessary to substantiate compliance
with the requirements of this part.

(b) A contractor may neither conceal
nor destroy any information concerning
noncompliance or potential
noncompliance with the requirements
of this part.

(c) Any information pertaining to a
requirement in this part provided to
DOE by any contractor or maintained by
any contractor for inspection by DOE
shall be complete and accurate in all
material respects.
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(d) Nothing in this part shall relieve
any contractor from safeguarding
classified, confidential, and controlled
information, including Restricted Data
or national security information, in
accordance with the applicable
provisions of federal statutes and the
rules, regulations, and orders of any
federal agency.

§851.6 Compliance Order.

(a) The Secretary may issue to any
contractor a Compliance Order that:

(1) Identifies a situation that violates,
potentially violates, or otherwise is
inconsistent with a requirement of this
part;

(2) Mandates a remedy, work
stoppage, or other action; and, (3) States
the reasons for the remedy, work
stoppage, or other action.

(b) A Compliance Order is a final
order that is effective immediately
unless the Order specifies a different
effective date.

(c) Within 15 calendar days of the
issuance of a Compliance Order, the
recipient of the Order may request the
Secretary to rescind or modify the
Order. A request does not stay the
effectiveness of a Compliance Order
unless the Secretary issues an order to
that effect.

§851.7 Interpretation.

(a) The Office of the General Counsel
is solely responsible for formulating and
issuing any interpretation concerning a
requirement in this part.

(b) Any written or oral response to
any written or oral question which is
not provided pursuant to paragraph (a)
of this section does not constitute an
interpretation and does not provide any
basis for action inconsistent with a
requirement of this part.

§851.8 Guidance documents.

(a) Except as provided in paragraph
(c) of this section, a guidance document
does not establish any requirement
legally enforceable pursuant to this part.

(b) Except as provided in paragraph
(c) of this section, DOE may not conduct
an inspection or investigation to
determine compliance with this part on
the basis of whether a contractor’s
actions or omissions are inconsistent
with a guidance document.

(c) A provision of a guidance
document is legally enforceable
pursuant to this part only to the extent
it is explicitly:

(1) Included by a contractor in the set
of workplace safety and health
standards identified pursuant to
§851.101(c)(3)(ii)(B) of this part; or

(2) Selected or used by a contractor as
a procedure, control, or work process to

perform work in a tailored manner for
particular covered workplaces in
accordance with §851.101(c)(4).

§851.9 DOE operated workplaces.

With respect to a covered workplace
operated by DOE, DOE must ensure
work is performed consistent with the
requirements of this part, including the
establishment, maintenance and
implementation of a worker safety and
health program.

Subpart B—Worker Safety and Health
Program

§851.100 General rule.

The contractor responsible for a
covered workplace must ensure:

(a) The covered workplace is free from
recognized hazards that are causing or
are likely to cause death or serious
bodily harm; and

(b) Work is performed in accordance
with the worker safety and health
program for the covered workplace, as
approved by DOE.

§851.101 Worker safety and health
program.

(a) A contractor responsible for one or
more workplaces at a DOE site must
establish and maintain a worker safety
and health program for those
workplaces.

(b) A worker safety and health
program must:

(1) Provide for eliminating, limiting or
mitigating the identified workplace
hazards in a manner that is necessary
and sufficient to provide adequate
protection of workers; and

(2) Be tailored to reflect the activities
and hazards in particular work
environments.

(c) In establishing a worker safety and
health program, a contractor must:

(1) Identify and analyze, as
appropriate at the site, facility, activity
and workplace level:

(i) The work to be performed;

(ii) The work environment, including
designs and features of facilities,
equipment, operations and procedures
important to a safe and healthful
workplace;

(iii) Existing and potential workplace
hazards; and

(iv) The risk of worker injury or
illness associated with the identified
workplace hazards.

(2) Include a set of workplace safety
and health standards that achieves a
level of protection at least substantially
equivalent to the level of protection that
existed in comparable DOE workplaces
in 2002;

(3) Select and document the included
set of workplace safety and health
standards that are necessary and

sufficient to provide adequate
protection of workers:

(i) With respect to beryllium, by
incorporating the chronic beryllium
disease prevention program adopted
pursuant to part 850 of this chapter; and

(ii) With respect to other workplace
hazards identified and analyzed
pursuant to (c)(1) of this section by
identifying and incorporating a set of
provisions that are necessary and
sufficient to protect workers from the
identified hazards, provided that the set
is based on:

(A) The workplace safety and health
standards in Appendix A of this part;

(B) Other workplace safety and health
standards; or

(C) A Combination of the workplace
safety and health standards in
paragraphs (c)(3)(ii)(A) and (c)(3)(ii)(B)
of this section.

(4) Describe in sufficient detail how
work will be performed in accordance
with the set of selected workplace safety
and health standards, including:

(i) Selection process and use of
procedures, controls, and work
processes in a tailored manner for
particular covered workplaces;

(ii) Preference for implementation on
the basis of the following hierarchy in
descending order: engineering controls,
administrative controls, work practices,
and personal protective equipment; and

(iii) Integration of the program on site,
facility, activity and workplace levels,
taking into account differences and
similarities between the work, hazards,
and workplace safety and health
standards and, if applicable,
coordination with other worker safety
and health programs at the site;

(5) Describe how feedback and
continuous improvement will be
provided for elements of the worker
safety and health program.

(6) Prioritize the abatement of hazards
on the basis of risks to workers;

(7) Address how the following
features will be incorporated into the
worker safety and health program:

(i) Line management commitment;

(ii) Information and training;

(iii) Ongoing workplace monitoring
and observation;

(iv) Medical surveillance; and

(v) Applicability to subcontractors.
(d)(1) If a contractor is responsible for
more than one covered workplace at a
DOE site, the contractor must establish
and maintain a single worker safety and
health program for the workplaces at the
site for which the contractor is
responsible

(2) If more than one contractor is
responsible for covered workplaces at a
DOE site, each contractor must:

(i) Establish and maintain a worker
safety and health program for the



68290

Federal Register/Vol. 68, No. 235/Monday, December 8, 2003 /Proposed Rules

workplaces for which the contractor is
responsible; and

(ii) Coordinate with the other
contractors responsible for covered
workplaces at the site to ensure that the
worker safety and health programs at
the site are integrated and consistent.

(e) If a worker safety and health
program sets forth a reasonable basis for
characterizing particular workplaces as:

(1) Transitional workplaces, it must
provide sufficient flexibility to take into
account the special circumstances of
those workplaces; or

(2) National security workplaces, it
must provide sufficient flexibility to
achieve national security missions in an
efficient and timely manner in those
workplaces.

§851.102 DOE approval of worker safety
and health program.

(a) Beginning one year after
publication of the final rule, no work
may be performed at a covered
workplace unless the PSO has approved
the worker safety and health program
for the workplace through the issuance
of a worker protection evaluation report
that determines the worker safety and
health program will achieve a level of
protection at least substantially
equivalent to the level of protection that
existed in 2002 for DOE workplaces
comparable to those covered workplaces
addressed by the program.

(b) Within 180 days after publication
of the final rule, a contractor responsible
for establishing a worker safety and
health program must submit for DOE
approval a worker safety and health
program that meets the requirements of
this subpart.

(c) A contractor must maintain a
worker safety and health program by:

(1) Evaluating and updating the
worker safety and health program to
reflect changes in the activities and
hazards;

(2) Annually submitting to DOE either
an updated worker safety and health
program for approval or a letter stating
that no changes are necessary in the
currently approved worker safety and
health program; and

(3) Incorporating in the worker safety
and health program any changes,
conditions, or workplace safety and
health standards directed by DOE.

§851.103 Worker rights.

A worker at a covered workplace has
the right, without reprisal, to:

(a) Participate in activities described
in this section on official time;

(b) Have access to:

(1) DOE safety and health
publications;

(2) The DOE-approved worker safety
and health program for the covered
workplace; and

(3) The standards, controls and
procedures applicable to the covered
workplace;

(c) Observe monitoring or measuring
of hazardous agents;

(d) Have access to monitoring and
measuring results and be notified when
such results indicate the worker was
overexposed to hazardous materials;

(e) Accompany DOE personnel during
an inspection of the workplace;

(f) Request and receive results of
inspections and accident investigations;

(g) Express concerns related to worker
safety and health;

(h) Decline to perform an assigned
task because of a reasonable belief that,
under the circumstances, the task poses
an imminent risk of death or serious
bodily harm to the worker coupled with
a reasonable belief that there is
insufficient time to seek effective
redress through the normal hazard
reporting and abatement procedures;

(i) Stop work, through the worker’s
supervisor, when the worker discovers
employee exposures to imminently
dangerous conditions or other serious
hazards; provided that any stop work
authority must be exercised in a
justifiable and responsible manner in
accordance with established procedures;
and

(j) Have access to an appropriate
safety and health poster that informs the
worker of relevant rights and
responsibilities.

Subpart C—Enforcement Process

§851.200 Purpose.

This subpart establishes the
procedures for investigating the nature
and extent of a violation of the
requirements of this part, for
determining whether a violation of a
requirement of this part has occurred,
and for imposing an appropriate
remedy.

§851.201 Investigations and inspections.

(a) The Director may initiate and
conduct investigations and inspections
relating to the scope, nature and extent
of compliance by a contractor with the
requirements of this part and take such
action as the Director deems necessary
and appropriate to the conduct of the
investigation or inspection.

(b) Any person may request the
Director to initiate an investigation or
inspection pursuant to paragraph (a) of
this section. A request for an
investigation or inspection sets forth the
subject matter or activity to be
investigated or inspected as fully as

possible and includes supporting
documentation and information.

(c) The Director must inform any
contractor that is the subject of an
investigation or inspection in writing at
the initiation of the investigation or
inspection of the general purpose of the
investigation or inspection.

(d) DOE shall not disclose information
or documents that are obtained during
any investigation or inspection unless
the Director directs or authorizes the
public disclosure of the investigation.
Upon such authorization, the
information or documents are a matter
of public record and disclosure is not
precluded by the Freedom of
Information Act, 5 U.S.C. 552 and part
1004 of this title.

(e) A request for confidential
treatment of information for purposes of
the Freedom of Information Act does
not prevent disclosure by the Director if
the Director determines disclosure to be
in the public interest and otherwise
permitted or required by law.

(f) During the course of an
investigation or inspection, any
contractor may submit any document,
statement of facts or memorandum of
law for the purpose of explaining the
contractor’s position or furnish
information which the contractor
considers relevant to a matter or activity
under investigation or inspection.

(g) The Director may convene an
informal conference to discuss any
situation that might be a violation of a
requirement of this part, its significance
and cause, any correction taken or not
taken by the contractor, any mitigating
or aggravating circumstances, and any
other useful information. A conference
is not normally open to the public and
DOE does not make a transcript of the
conference. The Director may compel a
contractor to attend the conference.

(h) If facts disclosed by an
investigation or inspection indicate that
further action is unnecessary or
unwarranted, the Director may close the
investigation without prejudice to
further investigation or inspection at
any time that circumstances so warrant.

(i) If facts disclosed by an
investigation or inspection indicate that
corrective action is necessary or
warranted, the Director may issue an
enforcement letter that closes the
investigation subject to the
implementation of the corrective actions
identified in the enforcement letter.

(j) The Director may issue
enforcement letters that communicate
DOE’s expectations with respect to any
aspect of the requirements of this part,
including identification and reporting of
issues, corrective actions, and
implementation of the contractor’s
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safety and health program; provided
that an enforcement letter may not
create the basis for any legally
enforceable requirement pursuant to
this part.

(k) The Director may sign, issue and
serve subpoenas.

§851.202 Settlement.

(a) DOE encourages settlement of a
proceeding under this subpart at any
time if the settlement is consistent with
this part. The Director and a contractor
may confer at any time concerning
settlement. A settlement conference is
not open to the public and DOE does
not make a transcript of the conference.

(b) Notwithstanding any other
provision of this part, the Director may
resolve any issues in an outstanding
proceeding under this subpart with a
consent order.

(1) The Director and the contractor, or
a duly authorized representative, must
sign the consent order and indicate
agreement to the terms contained
therein.

(2) A contractor does not need to
admit in a consent order that a
requirement of this part has been
violated.

(3) DOE does not need to make a
finding in a consent order that a
contractor has violated a requirement of
this part.

(4) A consent order must set forth the
relevant facts which form the basis for
the order and what remedy, if any, is
imposed.

(5) A consent order shall constitute a
final order.

§851.203 Preliminary notice of violation.
(a) Based on a determination by the
Director that there is a reasonable basis
to believe a contractor has violated or is
continuing to violate a requirement of

this part, the Director may issue a
preliminary notice of violation to the
contractor.

(b) The Director must send a
preliminary notice of violation by
certified mail, return receipt requested.

(c) A preliminary notice of violation
must indicate:

(1) The date, facts, and nature of each
act or omission upon which each
alleged violation is based;

(2) The particular provision of the
regulation involved in each alleged
violation;

(3) The proposed remedy for each
alleged violation, including the amount
of any civil penalty; and

(4) The right of the contractor to
submit a written reply to the Director
within 30 calendar days of receipt of the
preliminary notice of violation.

(d) A reply to a preliminary notice of
violation must contain a statement of all

relevant facts pertaining to an alleged
violation.

(1) The reply must:

(i) State any facts, explanations and
arguments which support a denial of the
alleged violation;

(ii) Demonstrate any extenuating
circumstances or other reason why a
proposed remedy should not be
imposed or should be mitigated;

(iii) Discuss the relevant authorities
which support the position asserted,
including rulings, regulations,
interpretations, and previous decisions
issued by DOE; and

(iv) Furnish full and complete
answers to any questions set forth in the
preliminary notice.

(2) Copies of all relevant documents
must be submitted with the reply.

(e) If a contractor fails to submit a
written reply within 30 calendar days of
receipt of a preliminary notice of
violation:

(1) The contractor relinquishes any
right to appeal any matter in the
preliminary notice; and

(2) The preliminary notice, including
any proposed remedies therein,
constitutes a final order.

8851.204 Final notice of violation.

(a) If a contractor submits a written
reply within 30 calendar days of receipt
of a preliminary notice of violation, the
Director must review the submitted
reply and make a final determination
whether the contractor violated or is
continuing to violate a requirement of
this part.

(b) Based on a determination by the
Director that a contractor has violated or
is continuing to violate a requirement of
this part, the Director may issue to the
contractor a final notice of violation that
states concisely the determined
violation and any remedy, including the
amount of any civil penalty imposed on
the contractor. The final notice of
violation must state that the contractor
may petition the Office of Hearings and
Appeals for review of the final notice in
accordance with 10 CFR part 1003,
subpart G.

(c) The Director must send a final
notice of violation by certified mail,
return receipt requested.

(d) If a contractor fails to submit a
petition for review to the Office of
Hearings and Appeals within 30
calendar days of receipt of a final notice
of violation pursuant to § 851.205:

(1) The contractor relinquishes any
right to appeal any matter in the final
notice; and

(2) The final notice, including any
remedies therein, constitutes a final
order.

§851.205 Administrative appeal.

(a) Any contractor that receives a final
notice of violation may petition the
Office of Hearings and Appeals for
review of the final notice in accordance
with part 1003, subpart G of this title,
within 30 calendar days from receipt of
the final notice.

(b) In order to exhaust administrative
remedies with respect to a final notice
of violation, the contractor must petition
the Office of Hearings and Appeals for
review in accordance with paragraph (a)
of this section.

§851.206 Direction to NNSA contractors.

(a) Notwithstanding any other
provision of this part, the NNSA
Administrator, rather than the Director,
signs, issues and serves the following
actions that direct NNSA contractors:

(1) Subpoenas;

(2) Orders to compel attendance;

(3) Disclosures of information or
documents obtained during an
investigation or inspection;

(4) Preliminary notices of violations;
and

(5) Final notices of violations.

(b) The NNSA Administrator shall act
after consideration of the Director’s
recommendation.

Appendix A to Part 851—Generally
Acceptable Worker Safety and Health
Standards and Programs

I. Safety and Health Standards

A. Title 29 of the Code of Federal
Regulations (CFR), Part 1910, “Occupational
Safety and Health Standards.”

B. Title 29 CFR Part 1915, “Shipyard
Employment.”

C. Title 29 CFR Part 1917, “Marine
Terminals.”

D. Title 29 CFR Part 1918, “Safety and
Health Regulations for Longshoring.”

E. Title 29 CFR Part 1926, ““Safety and
Health Regulations for Construction.”

F. Title 29 CFR Part 1928, “Occupational
Safety and Health Standards for Agriculture.”

G. American Conference of Governmental
Industrial Hygienists (ACGIH), “Threshold
Limit Values for Chemical Substances and
Physical Agents and Biological Exposure
Indices” (most recent edition), when ACGIH
Threshold Limit Values (TLVs) are lower
(more protective) than Occupational Safety
and Health Administration (OSHA)
Permissible Exposure Limits. When ACGIH
TLVs are used as exposure limits, DOE
operations must nonetheless comply with the
other provisions of any applicable OSHA-
expanded health standard.

H. Exposure limits and technical
requirements of the American National
Standards Institute (ANSI) Z136.1, Safe Use
of Lasers.

I. ANSI Z88.2, Practices for Respiratory
Protection.

J. ANSI Z49.1, Safety in Welding, Cutting
and Allied Processes, Sections 4.3 and E4.3
(of the 1994 edition or equivalent sections of
subsequent editions).
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K. National Fire Protection Association
(NFPA) 70, National Electrical Code.

L. National Fire Protection Association
70E, Electrical Safety Requirements for
Employee Workplaces.

M. Appropriate etiologic agents guidelines
and best practices. See most current edition
of U.S. Department of Health and Human
Services Centers for Disease Control and
Prevention (CDC) Publication 93—-8395,
Biosafety in Microbiological and Biomedical
Laboratories; National Institutes of Health
(NIH) publication Guidelines for Research
Involving Recombinant DNA Molecules; and
World Health Organization (WHO)
publication Guidelines for the Safe Transport
of Infectious Substances and Diagnostic
Specimens.

II. Safety and Health Programs

A. Construction Safety

1. For each construction operation
presenting hazards not experienced in
previous project operations or for work
performed by a different subcontractor, the
construction contractor prepares a task
analysis (job hazard analysis) and has it
approved prior to commencement of affected
work. These analyses identify foreseeable
hazards and planned protective measures,
provide drawings and/or other
documentation of protective measures that a
Professional Engineer or other competent
person is required to prepare, and define the
qualifications of competent persons required
for workplace inspections.

2. Inform workers of foreseeable hazards
and the protective measures described within
the approved task analysis prior to beginning
work on the affected construction operation.

3. During periods of active construction,
the construction manager has a designated
representative on site at all times to conduct
and document daily inspections of the
workplace; to identify and correct hazards
and instances of noncompliance with project
safety and health requirements. If immediate
corrective action is not possible or the hazard
falls outside of project scope, the
construction contractor immediately notify
affected workers, post appropriate warning
signs, implement needed interim control
measures, and notify the construction
manager of actions taken.

4. The construction contractor prepares
and has approved prior to beginning any on-
site project work a written project safety and
health plan that gives a proposal for
implementing the above information. The
construction contractor also designates the
individual(s) responsible for on-site
implementation of the plan, specify
qualifications for those individuals, and
provide a list of those project operations for
which a task analysis is to be performed.

B. Fire Protection

1. Implement a comprehensive fire
protection program that includes appropriate
facility and site-wide fire protection, fire
alarm notification and egress features, and
access to a fully staffed, trained, and
equipped fire department that is capable of
responding in a timely and effective manner
to site emergencies.

2. An acceptable fire protection program
includes those fire protection criteria and

procedures, analyses, hardware and systems,
apparatus and equipment, and personnel.
This also includes meeting the applicable
building code and National Fire Protection
Association Codes and Standards or
exceeding them (when necessary to meet
safety objectives), unless DOE has granted
explicit written relief.

3. Fire watcher requirements in National
Fire Protection Association (NFPA) 51B,
Section 3-3.3 (of the 1994 edition or
equivalent section of subsequent editions),
are expanded to include responsibility for the
safety of the welder(s) in addition to that of
the facility.

C. Firearms Safety

1. Establish firearms safety policies and
procedures to address safety concerns and
the personal protective equipment required.
Establish procedures for: storage, handling,
cleaning, and maintenance of firearms and
associated ammunition; activities such as
loading, unloading, and exchanging firearms;
use of pyrotechnics and/or explosive
projectiles; handling misfires and duds; live
fire operations; and training and exercises
using engagement simulation systems.

2. Staff members responsible for the
direction and operation of the firearms safety
program are professionally qualified and
have sufficient time and authority to
implement the established program. Firearms
instructors and armorers are Safeguards and
Security Central Training Academy-certified
to conduct the level of activity provided.

3. Conduct formal appraisals assessing
implementation of procedures, personnel
responsibilities, and duty assignments to
ensure overall policy objectives and
performance criteria are being met by
qualified safety personnel.

4. Implement provisions related to firearms
safety training, qualification, or re-
qualification. Personnel successfully
complete and demonstrate understanding of
initial firearms safety training before being
issued any firearms.

(a) Personnel authorized to carry firearms
have access to instruction manuals for each
type of duty firearms with which they are
armed while on duty. Authorized armed
personnel demonstrate both technical and
practical knowledge of firearms handling and
safety on a semi-annual basis. This
demonstration supported by limited scope
performance tests, and documents the results
of such testing.

(b) All firearms training lesson plans
incorporate safety for all aspects of firearms
training task performance standards. The
lesson plans follow the standards and criteria
set forth by the Safeguards and Security
Central Training Academy’s standard
training programs. Conduct safety briefings
before any live fire training commences, in
accordance with DOE M 473.2—1, Firearms
Qualification Courses Manual.

(c) Develop a safety analysis and have
approved by the Operations Office Manager
for the facilities and operation of each live
fire range. Complete and have approved a
safety analysis prior to implementation of
any new training. Incorporate the results of
these analyses into procedures, lesson plans,
exercise plans, and limited scope
performance tests.

(d) Post site-specific firing range safety
procedures at all ranges.

(e) Request approval from the DOE
Operations Office for the location and use of
a live fire range.

5. Transportation, handling, placarding,
and storage of munitions conform to the
applicable requirements of DOE M 440.1-1,
DOE Explosives Safety Manual.

D. Explosives Safety

Applicable explosives operations comply
with DOE M 440.1-1. Contractor facility
management determines the applicability of
the requirements to research and
development laboratory type operations
consistent with the DOE level of protection
criteria in the Manual. The administration
and management of the Explosives Safety
Manual and any deviations from it follows
the process specified in Chapter I, Sections
3 and 4, of the Manual. Revisions to the
Manual are made through concurrence of the
DOE Explosives Safety Committee.

E. Industrial Hygiene

Industrial hygiene programs include the
following elements:

1. Initial or baseline surveys of all work
areas or operations to identify and evaluate
potential worker health risks and periodic
resurveys and/or exposure monitoring as
appropriate.

2. Coordination with planning and design
personnel to anticipate and control health
hazards that proposed facilities and
operations would introduce.

3. Documented exposure assessment for
chemical, physical, and biological agents and
ergonomic stressors using recognized
exposure assessment methodologies and use
of accredited industrial hygiene laboratories.

4. Specification of appropriate controls
based on the following hierarchy:
engineering; work practices; and personal
protective equipment to limit hazardous
exposure to acceptable levels. Use of
respiratory protection equipment tested
under the DOE Respirator Acceptance
Program when National Institute for
Occupational Safety and Health-approved
respiratory protection does not exist for DOE
tasks. For security operations conducted in
accordance with Presidential Directive
Decision 39, U.S. Policy on Counter
Terrorism, use of Department of Defense
military type masks for respiratory protection
by security personnel is acceptable.

5. Professionally and technically qualified
industrial hygienists to manage and
implement the industrial hygiene program.

F. Occupational Medicine

1. The earliest possible detection and
mitigation of occupational illness and injury
is the goal of these services. The physician
responsible for delivery of medical services
is responsible for the planning and
implementation of the occupational medical
program.

2. Maintenance of a Healthful Work
Environment.

(a) The responsible physician performs
targeted examinations based on an up-to-date
knowledge of work site risk; identify
potential or actual health effects resulting
from worksite exposures; and communicate
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the results of health evaluations to
management and to those responsible for
mitigating worksite hazards.

(b) Contractor management provides to the
physician employee job task and hazard
analysis information; and summaries of
potential worksite exposures of employees
prior to mandatory health examinations.

3. Employee Health Examinations. Health
examinations are conducted by an
occupational health examiner under the
direction of a licensed physician in
accordance with current sound and
acceptable medical practices. The content of
health examinations is the responsibility of
the physician responsible for the delivery of
medical services.

(a) The following classes of examinations
are for providing initial and continuing
assessment of employee health: pre-
placement in accordance with the Americans
with Disabilities Act (42 U.S.C. 12101);
qualification examinations; fitness for duty;
medical surveillance and health monitoring;
return to work health evaluations; and
termination examinations.

(b) The physician or his/her designee
informs contractor management of
appropriate employee work restrictions.

4. Monitored Care. Contractor management
notifies the physician responsible for the
delivery of medical services or his or her
designee when an employee has been absent
because of an injury or illness for more than
5 consecutive workdays or experiences
excessive absenteeism.

5. Employee Counseling and Health
Promotion. The physician responsible for
delivery of medical services reviews and
approves the medical aspects of contractor-
sponsored or -supported employee
assistance, alcohol, and other substance
abuse rehabilitation programs; approve and
coordinate all contractor-sponsored or
-supported wellness programs; and ensure
that immunization programs for blood-borne
pathogens and biohazardous waste programs
conform to OSHA regulations and Centers for
Disease Control guidelines for those
employees at risk to these forms of exposure.

6. Medical Records. Develop and maintain
an employee medical record for each
employee for whom medical services are
provided. Observe employee medical records
confidentiality, adequately protect and
permanently store them.

7. Emergency and Disaster Preparedness.
The physician responsible for the delivery of
medical services is responsible for the
medical portion of the site emergency and
disaster plan. Integrate the medical portion
with the overall site plan and with the
surrounding community emergency and
disaster plan.

8. Organizational Staffing. Ensure that the
physician responsible for the delivery of
medical services is a graduate of a school of
medicine or osteopathy who meets the
licensing requirements applicable to the
location in which the physician works.
Occupational medical physicians,
occupational health nurses, physician’s
assistants, nurse practitioners, psychologists,
and other occupational health personnel are
graduates of accredited schools and is
licensed, registered, or certified as required
by Federal or State law where employed.

G. Pressure Safety

1. Establish safety policies and procedures
to ensure pressure systems are designed,
fabricated, tested, inspected, maintained,
repaired, and operated by trained and
qualified personnel in accordance with
applicable and sound engineering principles.

2. Ensure that all pressure vessels, boilers,
air receivers, and supporting piping systems
conform to the American Society of
Mechanical Engineers (ASME) Boiler and
Pressure Vessel Safety Code; the American
National Standards Institute/ ASME B.31
Piping Code; and/or the strictest applicable
state and local codes.

3. When national consensus codes are not
applicable (because of pressure range, vessel
geometry, use of special materials, etc.),
implement measures to provide equivalent
protection and ensure safety equal to or
superior to the intent of the ASME code.
Measures include the following:

(a) Design drawings, sketches, and
calculations are reviewed and approved by
an independent design professional.
Documented organizational peer review is
acceptable.

(b) Qualified personnel are used to perform
examinations and inspections of materials,
in-process fabrications, non-destructive tests,
and acceptance tests.

(c) Documentation, traceability, and
accountability are maintained for each
unique pressure vessel or system, including
descriptions of design, pressure, testing,
operation, repair, and maintenance.

H. Motor Vehicle Safety

A. Motor Vehicle Safety Program protects
the safety and health of all drivers and
passengers in Government-owned or -leased
motor vehicles and powered industrial
equipment. The Motor Vehicle Safety
Program is tailored for the individual DOE
site or facility, based on an analysis of the
needs of that particular site or facility, and
addresses the following areas:

1. Minimum licensing requirements
(including appropriate testing and medical
qualification) for personnel operating motor
vehicles and powered industrial equipment.

2. Requirements for the use of seat belts
and provision of other safety devices.

3. Training for specialty vehicle operators.

4. Requirements for motor vehicle
maintenance and inspection.

5. Uniform traffic and pedestrian control
devices and road signs.

6. On-site speed limits and other traffic
rules.

7. Awareness campaigns and incentive
programs to encourage safe driving.

8. Enforcement provisions.

I. Biological Safety

1. Comply with appropriate regulatory
measures for the safe possession, handling,
transfer, use, or receipt of biological agents,
including select agents or toxins, at DOE
facilities. See 42 CFR part 73 Possession, Use
and Transfer of Select Agents and Toxins, 9
CFR part 121 Possession, Use and Transfer of
Biological Agents and Toxins, 7 CFR part 331
Possession, Use and Transfer of Biological
Agents and Toxins, and 29 CFR 1910.1030,
Occupational Exposures to Bloodborne

Pathogens, and adhere to the guidance of the
CDC publication, Biosafety in Microbiological
and Biomedical Laboratories (BMBL), as
noted in section I, paragraph M of this
appendix.

2. Establish an Institutional Biosafety
Committee (IBC) or equivalent, which will be
responsible for reviewing any work with
biological agents, including select agents and
toxins, for compliance with appropriate CDC,
Department of Agriculture, NIH,
requirements and WHO and other
international, Federal, State and local
guidelines and assessment of containment
level, facilities, procedures, practices, and
training and expertise of personnel. In
addition, this committee should review for
compliance the site security, safeguards, and
emergency management plans and
procedures as related to work with etiologic
agents.

3. Maintain a readily retrievable inventory
and status of biological agents, including
select agents and toxins and confirm
compliance with the requirements of this
appendix in a written statement to the head
of the DOE field element within 60 days of
incorporation of this appendix into the
contract. Provide to the responsible field and
area office, through the laboratory IBC (or its
equivalent), an annual status report
describing the status and inventory of
biological agents, including select agents and
toxins and program.

4. Inform the head of the appropriate DOE
field element of each Laboratory Registration/
Select Agent Program registration application
package requesting registration of a
laboratory facility at Biosafety Level 2, 3, or
4, for the purpose of transferring, receiving,
or handling select agents or toxins.

5. Inform the head of the appropriate DOE
field element of each CDC Form EA-101,
Transfer of Select Agents, upon initial
submission of the Form EA-101 to a vendor
or other supplier requesting or ordering a
select agent for possession, transfer, receipt,
and handling in the registered facility. Inform
DOE of final disposition and/or destruction
of the select agent, within 10 days of
completion of the Form EA-101.

6. Confirm the site safeguards and security
plans or security plan, and emergency
management programs address biological
agents, including select agents and toxins.

7. Establish an immunization policy for
personnel working with biological agents
based on the recommendations contained in
the U.S. Public Health Service Advisory
Committee on Immunization Practices (ACIP)
and as updated in the CDC Morbidity and
Mortality Weekly Report. The ACIP provides
basic guidance, but specific immunization
actions should be based on the DOE facility
evaluation of risk and benefit of
immunization.

Appendix B to Part 851—General
Statement of Enforcement Policy

1. Introduction

(a) This policy statement sets forth the
general framework through which the U.S.
Department of Energy (DOE) will seek to
ensure compliance with its worker safety and
health regulations, and, in particular,
exercise the civil penalty authority provided
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to DOE in section 3173 of Public Law 107—
314, Bob Stump National Defense
Authorization Act for Fiscal Year 2003
(December 2, 2002) (“NDAA”), amending the
Atomic Energy Act (“AEA”) to add section
234C. The policy set forth herein is
applicable to violations of safety and health
regulations in this part by DOE contractors,
including DOE contractors who are
indemnified under the Price Anderson Act,
42 U.S.C. 2210(d), and their subcontractors
and suppliers (hereafter collectively referred
to as DOE contractors). This policy statement
is not a regulation and is intended only to
provide general guidance to those persons
subject to the regulations in this part. It is not
intended to establish a “cookbook” approach
to the initiation and resolution of situations
involving noncompliance with the
regulations in this part. Rather, DOE intends
to consider the particular facts of each
noncompliance situation in determining
whether enforcement sanctions are
appropriate and, if so, the appropriate
magnitude of those sanctions. DOE may well
deviate from this policy statement when
appropriate in the circumstances of
particular cases. This policy statement is not
applicable to activities and facilities covered
under E.O. 12344, 42 U.S.C. 7158 note,
pertaining to Naval Nuclear Propulsion, and
other activities excluded from the scope of
the rule.

(b) The DOE goal in the compliance arena
is to enhance and protect the safety and
health of workers at DOE facilities by
fostering a culture among both the DOE line
organizations and the contractors that
actively seeks to attain and sustain
compliance with the regulations in this part.
The enforcement program and policy have
been developed with the express purpose of
achieving safety inquisitiveness and
voluntary compliance. DOE will establish
effective administrative processes and
positive incentives to the contractors for the
open and prompt identification and reporting
of noncompliances, performance of effective
root cause analysis, and initiation of
comprehensive corrective actions to resolve
both noncompliance conditions and program
or process deficiencies that led to
noncompliance.

(c) In the development of the DOE
enforcement policy, DOE recognizes that the
reasonable exercise of its enforcement
authority can help to reduce the likelihood
of serious incidents. This can be
accomplished by providing greater emphasis
on a culture of safety in existing DOE
operations, and strong incentives for
contractors to identify and correct
noncompliance conditions and processes in
order to protect human health and the
environment. DOE wants to facilitate,
encourage, and support contractor initiatives
for the prompt identification and correction
of problems. DOE will give due consideration
to such initiatives and activities in exercising
its enforcement discretion.

(d) DOE may modify or remit civil
penalties in a manner consistent with the
mitigation and adjustment factors set forth in
this policy with or without conditions. DOE
will carefully consider the facts of each case
of noncompliance and will exercise

appropriate discretion in taking any
enforcement action. Part of the function of a
sound enforcement program is to assure a
proper and continuing level of safety
vigilance. The reasonable exercise of
enforcement authority will be facilitated by
the appropriate application of safety
requirements to DOE facilities and by
promoting and coordinating the proper
contractor and DOE safety compliance
attitude toward those requirements.

II. Purpose

The purpose of the DOE enforcement
program is to promote and protect the safety
and health of workers at DOE facilities by:

(a) Ensuring compliance by DOE
contractors with the regulations in this part.

(b) Providing positive incentives for DOE
contractors:

(1) Timely self-identification by contractors
of worker safety deficiencies,

(2) Prompt and complete reporting of such
deficiencies to DOE,

(3) Prompt correction of safety deficiencies
in a manner that precludes recurrence, and,

(4) Identification of modifications in
practices or facilities that can improve
worker safety and health.

(c) Deterring future violations of DOE
requirements by a DOE contractor.

(d) Encouraging the continuous overall
improvement of operations at DOE facilities.

III. Statutory Authority

The Department of Energy Organization
Act, 42 U.S.C. 7101-73850, the Energy
Reorganization Act of 1974 (ERA), 42 U.S.C.
5801-5911 and the Atomic Energy Act of
1954, as amended, (AEA) 42 U.S.C. 2011,
require DOE to protect the public safety and
health, as well as the safety of workers at
DOE facilities, in conducting its activities,
and grant DOE broad authority to achieve
this goal. Section 234C of the AEA makes
DOE contractors covered by the DOE Price-
Anderson indemnification system, and their
subcontractors and suppliers, subject to civil
penalties for violations of the worker safety
and health requirements promulgated in this
part. 42 U.S.C. 2282c.

IV. Responsibilities

(a) The Director, as the principal
enforcement officer of the DOE, has been
delegated the authority to conduct
enforcement investigations and conferences,
issue Notices of Violations and proposed
civil penalties, Enforcement Letters, Consent
Orders, subpoenas, orders to compel
attendance and disclosure of information or
documents obtained during an investigation
or inspection. The Secretary issues
Compliance Orders.

(b) The NNSA Administrator, rather than
the Director, signs, issues and serves the
following actions that direct NNSA
contractors: subpoenas; orders to compel
attendance; disclosure of information or
documents obtained during an investigation
or inspection; Preliminary Notices of
Violations; and Final Notices of Violations.
The NNSA Administrator acts after
consideration of the Director’s
recommendation.

V. Procedural Framework

(a) Title 10 CFR part 851 sets forth the
procedures DOE will use in exercising its
enforcement authority, including the
issuance of Notices of Violation and the
resolution of an administrative appeal in the
event a DOE contractor elects to petition the
Office of Hearings and Appeals for review.

(b) Pursuant to 10 CFR part 851 subpart C,
the Director initiates the enforcement process
by initiating and conducting investigations
and inspections and issuing a Preliminary
Notice of Violation (PNOV) with or without
a proposed civil penalty. The DOE contractor
is required to respond in writing to the PNOV
within 30 days, either admitting the violation
and waiving its right to contest the proposed
civil penalty and paying it, admitting the
violation but asserting the existence of
mitigating circumstances that warrant either
the total or partial remission of the civil
penalty, or denying that the violation has
occurred and providing the basis for its belief
that the PNOV is incorrect. After evaluation
of the DOE contractor’s response, the Director
may determine that no violation has
occurred, that the violation occurred as
alleged in the PNOV but that the proposed
civil penalty should be remitted in whole or
in part, or that the violation occurred as
alleged in the PNOV and that the proposed
civil penalty is appropriate, notwithstanding
the asserted mitigating circumstances. In the
latter two instances, the Director will issue a
Final Notice of Violation (FNOV) or an FNOV
and proposed civil penalty.

(c) An opportunity to challenge an FNOV
is provided in administrative appeal
provisions. 10 CFR 851.205. Any contractor
that receives an FNOV may petition the
Office of Hearings and Appeals for review of
the final notice in accordance with 10 CFR
part 1003, Subpart G, within 30 calendar
days from receipt of the final notice. An
administrative appeal proceeding is not
initiated until the DOE contractor against
which an FNOV has been issued requests an
administrative hearing rather than waiving
its right to contest the FNOV and proposed
civil penalty, if any, and paying the civil
penalty. However, it should be emphasized
that DOE encourages the voluntary resolution
of a noncompliance situation at any time,
either informally prior to the initiation of the
enforcement process or by consent order
before or after any formal proceeding has
begun.

VI. Severity of Violations

(a) Violations of the worker safety and
health requirements in this part have varying
degrees of safety and health significance.
Therefore, the relative importance of each
violation must be identified as the first step
in the enforcement process. Violations of the
worker safety and health requirements are
categorized in three levels of severity to
identify their relative seriousness. Notices of
Violation are issued for noncompliance
which, when appropriate, propose civil
penalties commensurate with the severity
level of the violations involved.

(b) To assess the potential safety and health
impact of a particular violation, DOE will
categorize violations of worker safety and
health requirements as follows:
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(1) A Severity Level I violation is a serious
violation. A serious violation shall be
deemed to exist in a place of employment if
there is a potential that death or serious
physical harm could result from a condition
which exists, or from one or more practices,
means, methods, operations, or processes
which have been adopted or are in use, in
such place of employment. A Severity Level
I violation would be subject to a base civil
penalty of up to 100% of the maximum base
civil penalty of $70,000.

(2) A Severity Level II violation is an other-
than-serious violation. An other-than-serious
violation occurs where the most serious
injury or illness that would potentially result
from a hazardous condition cannot
reasonably be predicted to cause death or
serious physical harm to employees but does
have a direct relationship to their safety and
health. A Severity Level II violation would be
subject to a base civil penalty up to 50% of
the maximum base civil penalty ($35,000).

(3) A Severity Level III violations is a de
minimis violation. As a general matter, these
minor violations will be identified as
noncompliances and tracked to assure that
appropriate remedial/corrective action is
taken to prevent their recurrence, and
evaluated to determine if generic or specific
problems exist. If circumstances demonstrate
that a number of related minor
noncompliances have occurred in a
reasonable time frame (e.g. all identified
during the same assessment), or that related
minor noncompliances have recurred despite
the DOE contractor’s having had sufficient
opportunity to correct the problem, DOE may
choose in its discretion to consider the
noncompliances in the aggregate as a more
serious violation warranting a Severity Level
IIT designation, a Notice of Violation and a
possible civil penalty. A Severity Level III
violation would be subject to a base civil
penalty up to 10% of the maximum base civil
penalty ($7,000).

(c) Isolated minor violations of worker
safety and health regulations will not be the
subject of formal enforcement action through
the issuance of a Notice of Violation.

(d) The severity level of a violation will be
dependent, in part, on the degree of
culpability of the DOE contractor with regard
to the violation. Thus, inadvertent or
negligent violations will be viewed
differently from those in which there is gross
negligence, deception or willfulness. In
addition to the significance of the underlying
violation and level of culpability involved,
DOE will also consider the position, training
and experience of the person involved in the
violation. Thus, for example, a violation may
be deemed to be more significant if a senior
manager of an organization is involved rather
than a foreman or non-supervisory employee.
In this regard, while management
involvement, direct or indirect, in a violation
may lead to an increase in the severity level
of a violation and proposed civil penalty, the
lack of such involvement will not constitute
grounds to reduce the severity level of a
violation or mitigate a civil penalty.
Allowance of mitigation in such
circumstances could encourage lack of
management involvement in DOE contractor
activities and a decrease in protection of
worker safety and health.

(e) Other factors which will be considered
by DOE in determining the appropriate
severity level of a violation are the duration
of the violation, the past performance of the
DOE contractor in the particular activity area
involved, whether the DOE contractor had
prior notice of a potential problem, and
whether there are multiple examples of the
violation in the same time frame rather than
an isolated occurrence. The relative weight
given to each of these factors in arriving at
the appropriate severity level will be
dependent on the circumstances of each case.

(f) DOE expects contractors to provide full,
complete, timely, and accurate information
and reports. Accordingly, the severity level of
a violation involving either failure to make a
required report or notification to the DOE or
an untimely report or notification will be
based upon the significance of, and the
circumstances surrounding, the matter that
should have been reported. A contractor will
not normally be cited for a failure to report
a condition or event unless the contractor
was actually aware or should have been
aware of the condition or event which it
failed to report.

VII. Enforcement Conferences

(a) Should DOE determine, after
completion of all assessment and
investigation activities associated with a
potential or alleged violation of the worker
safety and health requirements, that there is
a reasonable basis to believe that a violation
has actually occurred, and the violation may
warrant a civil penalty or issuance of an
enforcement action, DOE will normally hold
an enforcement conference with the DOE
contractor involved prior to taking
enforcement action. DOE may also elect to
hold an enforcement conference for potential
violations which would not ordinarily
warrant a civil penalty or enforcement action
but which could, if repeated, lead to such
action. The purpose of the enforcement
conference is to assure the accuracy of the
facts upon which the preliminary
determination to consider enforcement action
is based, discuss the potential or alleged
violations, their significance and causes, and
the nature of and schedule for the DOE
contractor’s corrective actions, determine
whether there are any aggravating or
mitigating circumstances, and obtain other
information which will help determine the
appropriate enforcement action.

(b) DOE contractors will be informed prior
to a meeting when that meeting is considered
to be an enforcement conference. Such
conferences are informal mechanisms for
candid pre-decisional discussions regarding
potential or alleged violations and will not
normally be open to the public. In
circumstances for which immediate
enforcement action is necessary in the
interest of worker safety and health, such
action will be taken prior to the enforcement
conference, which may still be held after the
necessary DOE action has been taken.

VIII. Enforcement Letter

(a) In cases where DOE has decided not to
conduct an investigation or inspection or
issue a Preliminary Notice of Violation
(PNOV), DOE may send an Enforcement

Letter to the contractor signed by the
Director. The Enforcement Letter is intended
to communicate the basis of the decision not
to pursue enforcement action for a
noncompliance. The Enforcement Letter is
intended to direct contractors to the desired
level of worker safety and health
performance. It may be used when DOE
concludes the specific noncompliance at
issue is not of the level of significance
warranted to conduct an investigation or
inspection or for issuance of a PNOV. Even
where a noncompliance may be significant,
the Enforcement Letter recognizes that the
contractor’s actions may have attenuated the
need for enforcement action. The
Enforcement Letter will typically recognize
how the contractor handled the
circumstances surrounding the
noncompliance and address additional areas
requiring the contractor’s attention and
DOE’s expectations for corrective action. The
Enforcement Letter notifies the contractor
that when verification is received that
corrective actions have been implemented,
DOE will close the matter.

(b) In general, Enforcement Letters
communicate DOE’s expectations with
respect to any aspect of the requirements of
this part, including identification and
reporting of issues, corrective actions, and
implementation of the contractor’s safety and
health program. DOE might, for example,
wish to recognize some action of the
contractor that is of particular benefit to
worker safety and health that is a candidate
for emulation by other contractors. On the
other hand, DOE may wish to bring a
program shortcoming to the attention of the
contractor that, but for the lack of worker
safety and health significance of the
immediate issue, might have resulted in the
issuance of a PNOV. An Enforcement Letter
is not an enforcement action. An
Enforcement Letter cannot provide the basis
for a legally enforceable requirement
pursuant to this part. Accordingly, a
reference to a guidance document in an
Enforcement Letter does not make the
provisions of the guidance document
mandatory or otherwise legally enforceable.
There must be an independent basis for
making provisions of a guidance document
mandatory such as explicit incorporation in
the worker safety and health program.

(c) With respect to many noncompliances,
an Enforcement Letter may not be required.
When DOE decides that a contractor has
appropriately corrected a noncompliance or
that the significance of the noncompliance is
sufficiently low, it may close out an
investigation simply through an annotation
in the DOE Noncompliance Tracking System
(NTS). A closeout of a noncompliance with
or without an Enforcement Letter may only
take place after DOE has confirmed that
corrective actions have been completed.

IX. Enforcement Actions

(a) This section describes the enforcement
sanctions available to DOE and specifies the
conditions under which each may be used.
The basic sanctions are Notices of Violation
and civil penalties.

(b) The nature and extent of the
enforcement action is intended to reflect the
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seriousness of the violation involved. For the
vast majority of violations for which DOE
assigns severity levels as described
previously, a Notice of Violation will be
issued, requiring a formal response from the
recipient describing the nature of and
schedule for corrective actions it intends to
take regarding the violation.

1. Notice of Violation

(a) A Notice of Violation (either a
Preliminary or Final Notice) is a document
setting forth the conclusion of DOE that one
or more violations of the worker safety and
health requirements has occurred. Such a
notice normally requires the recipient to
provide a written response which may take
one of several positions described in section
V of this policy statement. In the event that
the recipient concedes the occurrence of the
violation, it is required to describe corrective
steps which have been taken and the results
achieved; remedial actions which will be
taken to prevent recurrence; and the date by
which full compliance will be achieved.

(b) DOE will use the Notice of Violation as
the standard method for formalizing the
existence of a violation and, in appropriate
cases as described in this section, the Notice
of Violation will be issued in conjunction
with the proposed imposition of a civil
penalty. In certain limited instances, as
described in this section, DOE may refrain
from the issuance of an otherwise
appropriate Notice of Violation. However, a
Notice of Violation will virtually always be
issued for willful violations, if past corrective
actions for similar violations have not been
sufficient to prevent recurrence and there are
no other mitigating circumstances, or if the
circumstances otherwise warrant increasing
lower severity level violations to a higher
severity level.

(c) DOE contractors are not ordinarily cited
for violations resulting from matters not
within their control, such as equipment
failures that were not avoidable by
reasonable quality assurance measures,
proper maintenance, or management
controls. With regard to the issue of funding,
however, DOE does not consider an asserted
lack of funding to be a justification for
noncompliance with the worker safety and
health requirements.

(d) DOE expects the contractors which
operate its facilities to have the proper
management and supervisory systems in
place to assure that all activities at DOE
facilities, regardless of who performs them,
are carried out in compliance with all the
worker safety and health requirements.
Therefore, contractors are normally held
responsible for the acts of their employees
and subcontractor employees in the conduct
of activities at DOE facilities. Accordingly,
this policy should not be construed to excuse
personnel errors.

(e) The limitations on remedies under Sec.
234C will be implemented as follows:

(1) DOE may assess civil penalties of not
more than $70,000 per violation per day on
contractors (and their subcontractors and
suppliers) that are indemnified by the Price-
Anderson Act, 42 U.S.C. 2210(d). 10 CFR
851.4(c). DOE will not assess civil penalties
on contractors (and their subcontractors and

suppliers) that are not indemnified under the
Price-Anderson Act.

(2) DOE may seek contract fee reductions
through the contract’s Conditional Payment
of Fee Clause in the Department of Energy
Acquisition Regulation (DEAR). See 10 CFR
851.4(b); 48 CFR parts 923, 952, 970. Policies
for contract fee reductions are not established
by this policy statement. The contracting
officer must coordinate with the Director, the
DOE Official to whom the Secretary has
assigned the authority to investigate the
nature and extent of compliance with the
requirements of this part, before pursuing
contract fee reduction in the event of a
violation relating to the enforcement of
worker safety and health concerns. Likewise,
the Director must coordinate with the
contracting officer when conducting
investigations and pursuing an enforcement
action.

(3) For the same violation of a worker
safety and health requirement in this part,
DOE may pursue either civil penalties (for
indemnified contractors and their
subcontractors and suppliers) or a contract
fee reduction, but not both. 10 CFR 851.4(d).

(4) An upper ceiling applies to civil
penalties assessed on certain contractors
specifically listed in 170d. of the Atomic
Energy Act, 42 U.S.C. 2282a(d), for activities
conducted at specified facilities. For these
contractors, the total amount of civil
penalties and contract penalties in a fiscal
year may not exceed the total amount of fees
paid by DOE to that entity in that fiscal year.
10 CFR 851.4(e).

(5) DOE will not issue civil penalties under
both this part and under the nuclear safety
procedural regulations in 10 CFR part 820 for
the same violation. 10 CFR 851.4(f).

(f) Regarding the relationship of civil
penalties and contract fee reductions where
DOE may elect between remedies, DOE
generally intends to use civil penalties as the
remedy for most violations. Where DOE may
elect between remedies, the Director may
refer a violation to the appropriate DOE
official responsible for administering the
Conditional Payment of Fee clause to
consider invoking the provisions for reducing
contract fees if the violation is especially
egregious or indicates a general failure to
perform under the contract with respect to
worker safety and health. In determining
whether to refer a violation, the Director
generally would focus on factors such as
willfulness, repeated violations, death,
serious injury, patterns of systemic
violations, flagrant DOE-identified violations,
repeated poor performance in an area of
concern, or serious breakdown in
management controls. Such factors involved
in a violation would call into question a
contractor’s commitment and ability to
achieve the fundamental obligation of
providing safe and healthy workplaces for
workers.

2. Civil Penalty

(a) A civil penalty is a monetary penalty
that may be imposed for violations of
requirements of this part. See 10 CFR
851.4(b). Civil penalties are designed to
emphasize the need for lasting remedial
action, deter future violations, and

underscore the importance of DOE contractor
self-identification, reporting and correction
of violations of the worker safety and health
requirements in this part.

(b) Absent mitigating circumstances as
described below, or circumstances otherwise
warranting the exercise of enforcement
discretion by DOE as described in this
section, civil penalties will be proposed for
Severity Level I and II violations.

(c) DOE will impose different base level
penalties considering the severity level of the
violation by Price-Anderson indemnified
contractors. Table 1 shows the daily base
civil penalties for the various categories of
severity levels. However, as described above
in section IV, the imposition of civil
penalties will also take into account the
gravity, circumstances, and extent of the
violation or violations and, with respect to
the violator, any history of prior similar
violations and the degree of culpability and
knowledge.

(d) Regarding the factor of ability of DOE
contractors to pay the civil penalties, it is not
DOE’s intention that the economic impact of
a civil penalty be such that it puts a DOE
contractor out of business. Contract
termination, rather than civil penalties, is
used when the intent is to terminate these
activities. The deterrent effect of civil
penalties is best served when the amount of
such penalties takes this factor into account.
However, DOE will evaluate the relationship
of affiliated entities to the contractor (such as
parent corporations) when the contractor
asserts that it cannot pay the proposed
penalty.

(e) DOE will review each case involving a
proposed civil penalty on its own merits and
adjust the base civil penalty values upward
or downward appropriately. As indicated
above, Table 1 identifies the daily base civil
penalty values for different severity levels.
After considering all relevant circumstances,
civil penalties may be raised or lowered
based upon the adjustment factors described
below in this section. In no instance will a
civil penalty for any one violation exceed the
statutory limit of $70,000. However, it should
be emphasized that if the DOE contractor is
or should have been aware of a violation and
has not reported it to DOE and taken
corrective action despite an opportunity to
do so, each day the condition existed may be
considered a separate violation and, as such,
subject to a separate civil penalty. Further, as
described in this section, the duration of a
violation will be taken into account in
determining the appropriate severity level of
the base civil penalty.

TABLE 1—SEVERITY LEVEL BASE CiviL
PENALTIES

Base civil penalty amount
(percentage of maximum
per violation per day)

Severity level

3. Adjustment Factors

(a) DOE’s enforcement program is not an
end in itself, but a means to achieve
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compliance with the worker safety and
health requirements in this part, and civil
penalties are to emphasize the importance of
compliance and to deter future violations.
The single most important goal of the DOE
enforcement program is to encourage early
identification and reporting of worker
protection deficiencies and violations of the
worker safety and health requirements in this
part by the DOE contractors themselves
rather than by DOE, and the prompt
correction of any deficiencies and violations
so identified. DOE believes that DOE
contractors are in the best position to identify
and promptly correct noncompliance with
the worker safety and health requirements in
this part. DOE expects that these contractors
should have in place internal compliance
programs which will ensure the detection,
reporting and prompt correction of worker
protection related problems that may
constitute, or lead to, violations of the worker
safety and health requirements in this part,
before, rather than after, DOE has identified
such violations. Thus, DOE contractors will
almost always be aware of worker safety and
health problems before they are discovered
by DOE. Obviously, worker safety and health
is enhanced if deficiencies are discovered
(and promptly corrected) by the DOE
contractor, rather than by DOE, which may
not otherwise become aware of a deficiency
until later on, during the course of an
inspection, performance assessment, or
following an incident at the facility. Early
identification of worker safety and health-
related problems by DOE contractors has the
added benefit of allowing information which
could prevent such problems at other
facilities in the DOE complex to be shared
with all appropriate DOE contractors.

(b) Pursuant to this enforcement
philosophy, DOE will provide substantial
incentive for the early self-identification,
reporting and prompt correction of problems
which constitute, or could lead to, violations
of the worker safety and health requirements.
Thus, application of the adjustment factors
set forth below may result in a reduced or no
civil penalty being assessed for violations
that are identified, reported, and promptly
and effectively corrected by the DOE
contractor.

(c) On the other hand, ineffective programs
for problem identification and correction are
unacceptable. Thus, for example, where a
contractor fails to disclose and promptly
correct violations of which it was aware or
should have been aware, substantial civil
penalties are warranted and may be sought,
including the assessment of civil penalties
for continuing violations on a per day basis.

(d) Further, in cases involving factors of
willfulness, repeated violations, death,
serious injury, patterns of systemic
violations, flagrant DOE-identified violations,
repeated poor performance in an area of
concern, or serious breakdown in
management controls, DOE intends to apply
its full statutory enforcement authority where
such action is warranted.

4. Identification and Reporting

Reduction of the base civil penalty shown
in Table 1 may be given when a DOE
contractor identifies the violation and

promptly reports the violation to the DOE. In
weighing this factor, consideration will be
given to, among other things, the opportunity
available to discover the violation, the ease
of discovery and the promptness and
completeness of any required report. No
consideration will be given to a reduction in
penalty if the DOE contractor does not take
prompt action to report the problem to DOE
upon discovery, or if the immediate actions
necessary to restore compliance with the
worker safety and health requirements are
not taken.

5. Self-Identification and Tracking Systems

(a) DOE strongly encourages contractors to
self-identify noncompliances with the worker
safety and health requirements before the
noncompliances lead to a string of similar
and potentially more significant events or
consequences. When a contractor identifies a
noncompliance through its own self-
monitoring activity, DOE will normally allow
a reduction in the amount of civil penalties,
unless prior opportunities existed for
contractors to identify the noncompliance.
DOE will normally not allow a reduction in
civil penalties for self-identification if
significant DOE intervention was required to
induce the contractor to report a
noncompliance.

(b) Self-identification of a noncompliance
is possibly the single most important factor
in considering a reduction in the civil
penalty amount. Consideration of self-
identification is linked to, among other
things, whether prior opportunities existed to
discover the violation, and if so, the age and
number of such opportunities; the extent to
which proper contractor controls should
have identified or prevented the violation;
whether discovery of the violation resulted
from a contractor’s self-monitoring activity;
the extent of DOE involvement in discovering
the violation or in prompting the contractor
to identify the violation; and the promptness
and completeness of any required report.
Self-identification is also considered by DOE
in deciding whether to pursue an
investigation.

(c) DOE will use the voluntary
Noncompliance Tracking System (NTS)
which allows contractors to elect to report
noncompliances. In the guidance document
supporting the NTS, DOE will establish
reporting thresholds for reporting items of
noncompliance of potentially greater worker
safety and health significance into the NTS.
Contractors may, however, use their own
self-tracking systems to track
noncompliances below the reporting
threshold. This self-tracking is considered to
be acceptable self-reporting as long as DOE
has access to the contractor’s system and the
contractor’s system notes the item as a
noncompliance with a DOE safety and health
requirement. For noncompliances that are
below the reportability thresholds, DOE will
credit contractor self-tracking as representing
self-reporting. If an item is not reported in
NTS but only tracked in the contractor’s
system and DOE subsequently finds the facts
and their worker safety and health
significance have been significantly
mischaracterized, DOE will not credit the
internal tracking as representing appropriate
self-reporting.

6. Self-Disclosing Events

(a) DOE expects contractors to demonstrate
acceptance of responsibility for worker safety
and health by proactively identifying
noncompliance conditions in their programs
and processes. In deciding whether to reduce
any civil penalty proposed for violations
revealed by the occurrence of a self-
disclosing event, DOE will consider the ease
with which a contractor could have
discovered the noncompliance and the prior
opportunities that existed to discover the
noncompliance. When the occurrence of an
event discloses noncompliances that the
contractor could have or should have
identified before the event, DOE will not
generally allow a reduction in civil penalties
for self-identification, even if the underlying
noncompliances were reported to DOE. If a
contractor simply reacts to events that
disclose potentially significant consequences
or downplays noncompliances which did not
result in significant consequences to worker
safety and health, such contractor actions do
not lead to the improvement in worker safety
and health contemplated by Part 851.

(b) The key test is whether the contractor
reasonably could have detected any of the
underlying noncompliances that contributed
to the event. Examples of events that provide
opportunities to identify noncompliances
include, but are not limited to:

(1) Prior notifications of potential problems
such as those from DOE operational
experience publications or vendor equipment
deficiency reports;

(2) Normal surveillance, quality assurance
assessments, and post-maintenance testing;

(3) Readily observable parameter trends;
and

(4) Contractor employee or DOE
observations of potential worker safety and
health problems.

(c) Failure to utilize these types of events
and activities to address noncompliances
may result in higher civil penalty
assessments or a DOE decision not to reduce
civil penalty amounts.

(d) Alternatively, if, following a self-
disclosing event, DOE finds that the
contractor’s processes and procedures were
adequate and the contractor’s personnel
generally behaved in a manner consistent
with the contractor’s processes and
procedures, DOE could conclude that the
contractor could not have been reasonably
expected to find the single procedural
noncompliance that led to the event and
thus, might allow a reduction in civil
penalties.

7. Corrective Action To Prevent Recurrence

The promptness (or lack thereof) and
extent to which the DOE contractor takes
corrective action, including actions to
identify root cause and prevent recurrence,
may result in an increase or decrease in the
base civil penalty shown in Table 1. For
example, very extensive corrective action
may result in DOE’s reducing the proposed
civil penalty from the base value shown in
Table 1. On the other hand, the civil penalty
may be increased if initiation of corrective
action is not prompt or if the corrective
action is only minimally acceptable. In
weighing this factor, consideration will be
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given to, among other things, the
appropriateness, timeliness and degree of
initiative associated with the corrective
action. The comprehensiveness of the
corrective action will also be considered,
taking into account factors such as whether
the action is focused narrowly to the specific
violation or broadly to the general area of
concern.

8. DOE’s Contribution to a Violation

There may be circumstances in which a
violation of a DOE worker safety and health
requirement results, in part or entirely, from
a direction given by DOE personnel to a DOE
contractor to either take or forbear from
taking an action at a DOE facility. In such
cases, DOE may refrain from issuing an NOV,
or may mitigate, either partially or entirely,
any proposed civil penalty, provided that the
direction upon which the DOE contractor
relied is documented in writing,
contemporaneously with the direction. It
should be emphasized, however, that
pursuant to 10 CFR 851.7, no interpretation
of a requirement of this part is binding upon
DOE unless issued in writing by the Office
of the General Counsel. Further, as discussed
above in this policy statement, lack of
funding by itself will not be considered as a
mitigating factor in enforcement actions.

9. Exercise of Discretion

Because DOE wants to encourage and
support DOE contractor initiative for prompt
self-identification, reporting and correction
of problems, DOE may exercise discretion as
follows:

(a) In accordance with the previous
discussion, DOE may refrain from issuing a
civil penalty for a violation which meets all
of the following criteria:

(1) The violation is promptly identified
and reported to DOE before DOE learns of it
or the violation is identified by a DOE
independent assessment, inspection or other
formal program effort.

(2) The violation is not willful or a
violation that could reasonably be expected
to have been prevented by the DOE
contractor’s corrective action for a previous
violation.

(3) The DOE contractor, upon discovery of
the violation, has taken or begun to take
prompt and appropriate action to correct the
violation.

(4) The DOE contractor has taken, or has
agreed to take, remedial action satisfactory to
DOE to preclude recurrence of the violation
and the underlying conditions which caused
it.

(b) DOE will not issue a Notice of Violation
for cases in which the violation discovered
by the DOE contractor cannot reasonably be
linked to the conduct of that contractor in the
design, construction or operation of the DOE
facility involved, provided that prompt and
appropriate action is taken by the DOE
contractor upon identification of the past
violation to report to DOE and remedy the
problem.

(c) In situations where corrective actions
have been completed before termination of
an inspection or assessment, a formal
response from the contractor is not required
and the inspection or integrated performance

assessment report serves to document the
violation and the corrective action. However,
in all instances, the contractor is required to
report the noncompliance through
established reporting mechanisms so the
noncompliance issue and any corrective
actions can be properly tracked and
monitored.

(d) If DOE initiates an enforcement action
for a violation, and as part of the corrective
action for that violation, the DOE contractor
identifies other examples of the violation
with the same root cause, DOE may refrain
from initiating an additional enforcement
action. In determining whether to exercise
this discretion, DOE will consider whether
the DOE contractor acted reasonably and in
a timely manner appropriate to the safety
significance of the initial violation, the
comprehensiveness of the corrective action,
whether the matter was reported, and
whether the additional violation(s)
substantially change the safety significance
or character of the concern arising out of the
initial violation.

(e) It should be emphasized that the
preceding paragraphs are solely intended to
be examples indicating when enforcement
discretion may be exercised to forego the
issuance of a civil penalty or, in some cases,
the initiation of any enforcement action at
all. However, notwithstanding these
examples, a civil penalty may be proposed or
Notice of Violation issued when, in DOE’s
judgment, such action is warranted on the
basis of the circumstances of an individual
case.

X. Inaccurate and Incomplete Information

(a) A violation of the worker safety and
health requirements to provide complete and
accurate information to DOE, 10 CFR 851.5,
can result in the full range of enforcement
sanctions, depending upon the circumstances
of the particular case and consideration of
the factors discussed in this section.
Violations involving inaccurate or
incomplete information or the failure to
provide significant information identified by
a DOE contractor normally will be
categorized based on the guidance in section
VI, “Severity of Violations.”

(b) DOE recognizes that oral information
may in some situations be inherently less
reliable than written submittals because of
the absence of an opportunity for reflection
and management review. However, DOE
must be able to rely on oral communications
from officials of DOE contractors concerning
significant information. In determining
whether to take enforcement action for an
oral statement, consideration will be given to
such factors as:

(1) The degree of knowledge that the
communicator should have had regarding the
matter in view of his or her position, training,
and experience;

(2) The opportunity and time available
prior to the communication to assure the
accuracy or completeness of the information;

(3) The degree of intent or negligence, if
any, involved;

(4) The formality of the communication;

(5) The reasonableness of DOE reliance on
the information;

(6) The importance of the information that
was wrong or not provided; and

(7) The reasonableness of the explanation
for not providing complete and accurate
information.

(c) Absent gross negligence or willfulness,
an incomplete or inaccurate oral statement
normally will not be subject to enforcement
action unless it involves significant
information provided by an official of a DOE
contractor. However, enforcement action may
be taken for an unintentionally incomplete or
inaccurate oral statement provided to DOE by
an official of a DOE contractor or others on
behalf of the DOE contractor, if a record was
made of the oral information and provided to
the DOE contractor thereby permitting an
opportunity to correct the oral information,
such as if a transcript of the communication
or meeting summary containing the error was
made available to the DOE contractor and
was not subsequently corrected in a timely
manner.

(d) When a DOE contractor has corrected
inaccurate or incomplete information, the
decision to issue a citation for the initial
inaccurate or incomplete information
normally will be dependent on the
circumstances, including the ease of
detection of the error, the timeliness of the
correction, whether DOE or the DOE
contractor identified the problem with the
communication, and whether DOE relied on
the information prior to the correction.
Generally, if the matter was promptly
identified and corrected by the DOE
contractor prior to reliance by DOE, or before
DOE raised a question about the information,
no enforcement action will be taken for the
initial inaccurate or incomplete information.
On the other hand, if the misinformation is
identified after DOE relies on it, or after some
question is raised regarding the accuracy of
the information, then some enforcement
action normally will be taken even if it is in
fact corrected.

(e) If the initial submission was accurate
when made but later turns out to be
erroneous because of newly discovered
information or advances in technology, a
citation normally would not be appropriate
if, when the new information became
available, the initial submission was
promptly corrected.

(f) The failure to correct inaccurate or
incomplete information that the DOE
contractor does not identify as significant
normally will not constitute a separate
violation. However, the circumstances
surrounding the failure to correct may be
considered relevant to the determination of
enforcement action for the initial inaccurate
or incomplete statement. For example, an
unintentionally inaccurate or incomplete
submission may be treated as a more severe
matter if a DOE contractor later determines
that the initial submission was in error and
does not promptly correct it or if there were
clear opportunities to identify the error.

XI. Secretarial Notification and Consultation

The Secretary will be provided written
notification of all enforcement actions
involving proposed civil penalties. The
Secretary will be consulted prior to taking
action in the following situations:

(a) Any action the Director, or the NNSA
Administrator concerning actions involving
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NNSA contractors, believes warrants the
Secretary’s involvement; or

(b) Any proposed enforcement action for
which the Secretary asks to be consulted.

[FR Doc. 03—-30287 Filed 12—5-03; 8:45 am)]
BILLING CODE 6450-01—P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-390-AD]

RIN 2120-AA64

Airworthiness Directives; Dassault

Model Mystere-Falcon 900 Series
Airplanes

AGENCY: Federal Aviation

Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Dassault Model Mystere-Falcon
900 series airplanes. This proposal
would require revising the Abnormal
Procedures section of the airplane flight
manual to advise the flightcrew to avoid
use of certain display modes during
approaches. This proposal also would
require replacing certain symbol
generators of the Electronic Flight
Information System (EFIS) with
modified symbol generators. This action
is necessary to prevent distraction of the
flightcrew during a critical phase of
flight due to certain EFIS displays
flashing or going blank, which could
result in loss of control of the airplane.
This action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
January 7, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM—-114,
Attention: Rules Docket No. 2001-NM-
390-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2001-NM-390-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must

be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Dassault Falcon Jet, P.O. Box 2000,
South Hackensack, New Jersey 07606.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1137;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

+ Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons
or data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket Number 2001-NM-390-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2001-NM-390-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGACQ), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Dassault
Model Mystere-Falcon 900 series
airplanes. The DGAC advises that, in
certain phases of flight, especially
during approach, the quantity of data to
be processed may lead to saturation of
the processors of certain symbol
generators used by the Electronic Flight
Information System (EFIS). This may
cause the EFIS display to flash or go
blank. This condition, if not corrected,
could result in distraction of the
flightcrew during a critical phase of
flight, which could result in loss of
control of the airplane.

Explanation of Relevant Service
Information

Dassault has issued Temporary
Change No. 86 to the Abnormal
Procedures section of the Mystere-
Falcon 900 Airplane Flight Manual
(AFM). That Temporary Change advises
the flightcrew that certain EFIS displays
may blink or blank due to overload of
certain symbol generators, and advises
the flightcrew to avoid using certain
display modes during approaches to
decrease the load on the display
processor.

Dassault has also issued Service
Bulletin F900-281, Revision 1, dated
October 3, 2001. That service bulletin
describes procedures for replacing
certain symbol generators with modified
symbol generators. Accomplishment of
the actions specified in the service
bulletin is intended to adequately
address the identified unsafe condition.

The DGAC classified the temporary
change to the AFM and the service
bulletin as mandatory and issued
French airworthiness directive 2001—
466—033(B), dated October 3, 2001, to
ensure the continued airworthiness of
these airplanes in France.

FAA'’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
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the DGAC has kept us informed of the
situation described above. We have
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
revising the Abnormal Procedures
section of the AFM to advise the
flightcrew to avoid using certain display
modes during approaches, and
accomplishing the actions specified in
the service bulletin described
previously, except as discussed below.

Difference Between Proposed AD and
Referenced Service Bulletin

Operators should note that, although
the Accomplishment Instructions of the
referenced service bulletin describe
procedures for completing and returning
a card recording compliance with the
service bulletin, this proposed AD
would not require this action.

Cost Impact

We estimate that 93 airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 1 work
hour per airplane to accomplish the
proposed AFM revision, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of this
proposed action on U.S. operators is
estimated to be $6,045, or $65 per
airplane.

It would take approximately 1 work
hour per airplane to accomplish the
proposed replacement, at an average
labor rate of $65 per work hour.
Required parts would be provided by
the parts manufacturer at no charge.
Based on these figures, the cost impact
of this proposed action on U.S.
operators is estimated to be $6,045, or
$65 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time

required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dassault Aviation: Docket 2001-NM-390—
AD.

Applicability: Model Mystere-Falcon 900
series airplanes, certificated in any category;
serial numbers (S/Ns) 1 through 168
inclusive, and 170 through 178 inclusive;
equipped with an SPZ 8000 avionics system.

Compliance: Required as indicated, unless
accomplished previously.

To prevent distraction of the flightcrew
during a critical phase of flight due to certain
Electronic Flight Information System (EFIS)
displays flashing or going blank, which could

result in loss of control of the airplane,
accomplish the following:

Airplane Flight Manual Revision

(a) Within 30 days after the effective date
of this AD, revise the Abnormal Procedures
section of the Mystere-Falcon 900 Airplane
Flight Manual (AFM) to include the
information in Temporary Change (TC) No.
86. That TC advises the flightcrew that
certain EFIS displays may blink or blank due
to overload of certain symbol generators, and
advises the flightcrew to avoid using certain
display modes during approaches to decrease
the load on the display processor. Operate
the airplane per the limitations and
procedures in the TC.

Note 1: The requirements of paragraph (a)
may be done by inserting a copy of TC No.
86 in the AFM. When this TC has been
included in general revisions of the AFM, the
general revisions may be inserted in the
AFM, and TC No. 86 may be removed from
the AFM, provided the relevant information
in the general revision is identical to that in
TC No. 86.

Replacement of Symbol Generators

(b) Within 18 months after the effective
date of this AD, do paragraphs (b)(1) and
(b)(2) of this AD, per Dassault Service
Bulletin F900-281, Revision 1, dated October
3, 2001, except that it is not necessary to
complete the compliance card.

(1) Replace all SG-820 symbol generators
having part numbers (P/Ns) 7007356—901 or
—902, or P/Ns 7007356—903 or —904 without
Honeywell Modification S; with symbol
generators having a P/N and a Honeywell
modification level listed in the “NEW P/N”
column of the table under paragraph 3.A. of
the service bulletin.

(2) Replace all MG-820 symbol generators
having P/Ns 7009289-801 or —802, or P/Ns
7009289-803 or —804 without Honeywell
Modification V, with symbol generators
having a P/N and a Honeywell modification
level listed in the “NEW P/N”’ column of the
table under paragraph 3.B. of the service
bulletin.

Parts Installation

(c) As of the effective date of this AD, no
person may install a symbol generator having
a P/N and a modification level listed in the
“OLD P/N” column of the tables under
paragraphs 3.A. and 3.B. of Dassault Service
Bulletin F900-281, Revision 1, dated October
3, 2001.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA, is
authorized to approve alternative methods of
compliance for this AD.

Note 2: The subject of this AD is addressed
in French airworthiness directive 2001-466—
033(B), dated October 3, 2001.
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Issued in Renton, Washington, on
December 1, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—30333 Filed 12—5-03; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-90-AD]

RIN 2120-AA64

Airworthiness Directives; Boeing

Model 737-100, —200, —200C, -300,
—400, and -500 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 737-100, —200,
—200C, —-300, —400, and 500 series
airplanes. This proposal would require
repetitive inspections for corrosion and
cracking of the pivot hinge pins of the
horizontal stabilizer, certain follow-on
inspections, and replacement of the
hinge pins with new or serviceable pins
if necessary. This action is necessary to
prevent failure of the outer and inner
hinge pins due to corrosion or cracking,
which could allow the pins to migrate
out of the joint and result in intermittent
movement of the horizontal stabilizer
structure and consequent loss of
controllability of the airplane. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
January 22, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM-—
90-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003-NM-90-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the

Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Nancy Marsh, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 917-6440; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

* Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the Alert Service
bulletin reference as two separate
issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

* Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—-NM—-90-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-90-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received reports of
corrosion in the pivot hinge pins that
attach the horizontal stabilizer center
section to the Body Station 1156
support bulkhead on certain Boeing
Model 737-300, —400, and —500 series
airplanes. Corrosion has been found on
outer primary pins and inner failsafe
pins made from both 4330 steel and 15—
5 PH corrosion-resistant steel (CRES).
Investigation has revealed the presence
of heavy corrosion on areas of the outer
pin not protected by chrome plating and
of heavy corrosion on all areas of the
inner pin. Such corrosion or cracking
could lead to pin failure and allow the
pins to migrate out of the joint, resulting
in intermittent movement of the
horizontal stabilizer structure and
consequent loss of controllability of the
airplane.

Similar Airplanes

The pivot hinge pins of the horizontal
stabilizer on certain Boeing Model 737—
100, —200, and 200C series airplanes are
identical to those on the affected Model
737-300, —400, and —500 series
airplanes. Therefore, all of these models
may be subject to the same unsafe
condition.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 737—
55A1077, dated December 6, 2001,
which describes procedures for
performing repetitive detailed and
magnetic particle inspections for
corrosion and cracking of the hinge pin
joints of the horizontal stabilizer. The
alert service bulletin also describes
procedures for replacing the hinge pins
with new or serviceable pins if
necessary. Accomplishment of the
actions specified in the alert service
bulletin is intended to adequately
address the identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the alert service bulletin
described previously, except as
discussed below.
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Differences Between the Proposed Rule
and the Alert Service Bulletin

Where the Accomplishment
Instructions of the alert service bulletin
specify a certain area of inspection of
the outer pin as area that “includes the
tapered shank, the adjacent thread relief
radius, and the threaded end, * * *,”
this AD specifies the area that “includes
the tapered shank, the adjacent thread
relief radius, or the threaded end,

* * x » Additionally, where the
Accomplishment Instructions of the
alert service bulletin specify a certain
other area of inspection of the outer pin
as area that “includes the straight shank
and the head, * * *,” this AD specifies
the area that “includes the straight
shank or the head, * * *” The
manufacturer has advised us that it has
notified opertors of its intention to
revise the referenced alert service
bulletin to reflect these corrections.

Although the alert service bulletin
specifies that operators should contact
the manufacturer for disposition of
certain corrosion conditions, this
proposed AD would require operators to
repair those conditions per a method
approved by the FAA.

Changes to 14 CFR Part 39/Effect on the
Proposed AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance (AMOCs). Because we
have now included this material in part
39, only the office authorized to approve
AMOC:s is identified in each individual
AD.

Change to Labor Rate Estimate

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

Cost Impact

There are approximately 3,132
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
1,250 airplanes of U.S. registry would be
affected by this proposed AD.

We estimate that it would take
approximately 1 work hour per airplane
to accomplish the detailed inspection
specified in paragraph (a) of the

proposed AD, and that the average labor
rate is $65 per work hour. Since the
requirements of paragraph (a) of this
proposed AD apply to the total affected
fleet, the cost impact of the inspections
required by paragraph (a) of this
proposed AD on U.S. operators is
estimated to be $81,250, or $65 per
airplane, per inspection cycle.

It Woulg take approximately 6 work
hours per airplane, per inspection, to
accomplish the detailed and magnetic
particle inspections described in Part 2
of the Accomplishment Instructions of
the specified alert service bulletin. We
estimate that if all airplanes were
required to accomplish those
inspections, the estimated cost impact
of the affected airplanes would be
$487,500 or $390 airplane, per
inspection cycle.

It would take approximately 12 work
hours per airplane, per inspection, to
accomplish the detailed and magnetic
particle inspections described in Part 3
of the Accomplishment Instructions of
the specified alert service bulletin. We
estimate that if all airplanes were
required to accomplish those
inspections, the estimated cost impact
of the affected airplanes would be
$975,000, or $780 per airplane, per
inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant

economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2003—NM—-90-AD.

Applicability: Model 737-100, —200,
—200C, —300, —400, and —500 series airplanes
having line numbers 1 through 3132
inclusive; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the outer and inner
pivot hinge pins due to corrosion or cracking,
which could allow the pins to migrate out of
the joint and result in intermittent movement
of the horizontal stabilizer structure and
consequent loss of controllability of the
airplane; accomplish the following:

(a) For all airplanes: Within 90 days after
the effective date of this AD, perform a
detailed inspection of the pivot hinge pin
joints for corrosion and, with hand pressure,
check for movement of the hinge pins within
the joints of the horizontal stabilizer, per Part
1 of the Accomplishment Instructions of
Boeing Alert Service Bulletin 737-55A1077,
dated December 6, 2001. Repeat the detailed
inspections and check at intervals not to
exceed 180 days until the initial inspection
specified in paragraph (b), (d), (f), or (h) of
this AD, as applicable, is performed.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”
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(1) If no corrosion is found, and if the
hinge pins cannot be moved with hand
pressure, the hinge pins are serviceable. No
further action is required by this paragraph.

(2) If any pin can be moved with hand
pressure, before further flight, remove and
inspect both pins and perform follow-on
corrective actions per Part 3 of the
Accomplishment Instructions of the alert
service bulletin.

(3) If any corrosion is found, before further
flight, remove and perform a detailed
inspection of the pin(s) per Figure 2 (inner
pin) or Figure 3 (inner and outer pins), as
applicable, of the Accomplishment
Instructions of the Alert Service Bulletin; and
perform follow-on corrective actions, per the
Accomplishment Instructions of the alert
service bulletin.

(b) For Models 737—100, —200, and 200C
series airplanes: Within 3,000 flight hours or
24 months after the effective date of this AD,
whichever occurs first, perform a detailed
inspection and magnetic particle inspection
for corrosion and cracking of the horizontal
stabilizer hinge pins, per Part 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-55A1077, dated
December 6, 2001.

(1) If no corrosion or cracking is found,
before further flight, reinstall the pin unless
the condition of the other pin in that joint
requires that both pins be replaced. (See
paragraphs (b)(3) and (b)(4) of this AD.)

(2) If an outer pin is cracked in the area
that includes the tapered shank, the adjacent
thread relief radius, or the threaded end, but
the inner pin is damage free, before further
flight, replace the outer pin with a new or
serviceable pin, per the Accomplishment
Instructions of the alert service bulletin.

(3) If an outer pin is cracked in the area
that includes the straight shank or the head,
before further flight, replace both the inner
and outer pins with new or serviceable pins,
per the Accomplishment Instructions of the
alert service bulletin.

(4) If any cracks are found on an inner pin,
before further flight, replace both the inner
and outer pins with new or serviceable pins,
per the Accomplishment Instructions of the
alert service bulletin.

(5) On any pin, if corrosion is found on a
threaded area or in the thread relief radius
adjacent to the threads, before further flight,
replace the pin with a new or serviceable pin,
per the Accomplishment Instructions of the
alert service bulletin.

(6) If any corrosion is found on an area of
the pin that is not threaded or in a thread
relief radius adjacent to threads, before
further flight, repair per a method approved
by the Manager, Seattle Aircraft Certification
Office (ACO), FAA.

(c) For Models 737-100, =200, —200C series
airplanes: Thereafter, repeat the inspections
required by paragraph (b) of this AD at the
times specified in paragraph (c)(1) or (c)(2) of
this AD, as applicable.

(1) If BMS 3-27 grease (Mastinox 6856K)
is used, repeat the inspection at intervals not
to exceed 6,000 flight hours or 48 months,
whichever occurs first.

(2) If BMS 3-33 grease is used as a
substitute for BMS 3-27 grease (Mastinox
6856K), repeat the inspections at intervals

not to exceed 3,000 flight hours or 24
months, whichever occurs first.

(d) For Models 737-100, —200, and —200C
series airplanes: Within 12,000 flight hours
or 96 months after the effective date of this
AD, whichever occurs first, perform a
detailed inspection and magnetic particle
inspection for corrosion and cracking of the
horizontal stabilizer hinge pins, per Part 3 of
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-55A1077, dated
December 6, 2001.

(1) If no corrosion or cracking is found,
before further flight, reinstall the pin unless
the condition of the other pin in that joint
requires that both pins be replaced. (See
paragraphs (d)(3) and (d)(4) of this AD.)

(2) If an outer pin is cracked in the area
that includes the tapered shank, the adjacent
thread relief radius, or the threaded end, but
the inner pin is damage free, before further
flight, replace the outer pin with a new or
serviceable pin, per the Accomplishment
Instructions of the alert service bulletin.

(3) If an outer pin is cracked in the area
that includes the straight shank and the head,
before further flight, replace both the inner
and outer pins with new or serviceable pins,
per the Accomplishment Instructions of the
alert service bulletin.

(4) If any cracks are found on an inner pin,
before further flight, replace both the inner
and outer pins with new or serviceable pins,
per the Accomplishment Instructions of the
alert service bulletin.

(5) On any pin, if corrosion is found on a
threaded area or in the thread relief radius
adjacent to the threads, before further flight,
replace the pin with a new or serviceable pin,
per the Accomplishment Instructions of the
alert service bulletin.

(6) If any corrosion is found on an area of
the pin that is not threaded or in a thread
relief radius adjacent to threads, before
further flight, repair per a method approved
by the Manager, Seattle ACO.

(e) For Models 737-100, =200, —200C series
airplanes: Thereafter, repeat the inspections
required by paragraph (d) of this AD at the
times specified in paragraph (e)(1) or (e)(2) of
this AD, as applicable.

(1) If BMS 3-27 grease (Mastinox 6856K)
is used, thereafter, repeat the inspections at
intervals not to exceed 12,000 flight hours or
96 months, whichever occurs first.

(2) If BMS 3-33 grease is used as a
substitute for BMS 3-27 grease (Mastinox
6856K), thereafter, repeat the inspections at
intervals not to exceed 6,000 flight hours or
48 months, whichever occurs first.

(f) For Model 737-300, —400, and —500
series airplanes: Within 4,000 flight hours or
24 months from the effective date of this AD,
whichever occurs first, inspect the horizontal
stabilizer hinge pins, per Part 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-55A1077, dated
December 6, 2001.

(1) If no corrosion or cracking is found,
before further flight, reinstall the pin unless
the condition of the other pin in that joint
requires that both pins be replaced. (See
paragraphs (f)(3) and (f)(4) of this AD.)

(2) If an outer pin is cracked in the area
that includes the tapered shank, the adjacent
thread relief radius, or the threaded end, but

the inner pin is damage free, before further
flight, replace the outer pin with a new or
serviceable pin, per the Accomplishment
Instructions of the alert service bulletin.

(3) If an outer pin is cracked in the area
that includes the straight shank or the head,
before further flight, replace both the inner
and outer pins with new or serviceable pins,
per the Accomplishment Instructions of the
alert service bulletin.

(4) If any cracks are found on an inner pin,
before further flight, replace both the inner
and outer pins with new or serviceable pins,
per the Accomplishment Instructions of the
alert service bulletin.

(5) On any pin, if corrosion is found on a
threaded area or in the thread relief radius
adjacent to the threads, before further flight,
replace the pin with a new or serviceable pin,
per the Accomplishment Instructions of the
alert service bulletin.

(6) If any corrosion is found on an area of
the pin that is not threaded or in a thread
relief radius adjacent to threads, before
further flight, repair per a method approved
by the Manager, Seattle ACO.

(g) For Model 737-300, —400, and —500
series airplanes: Thereafter, repeat the
inspections required by paragraph (f) of this
AD at the times specified in paragraph (g)(1)
or (g)(2) of this AD, as applicable.

(1) If BMS 3-27 grease (Mastinox 6856K)
is used, therafter, repeat the inspections at
intervals not to exceed 8,000 flight hours or
48 months, whichever occurs first.

(2) If BMS 3-33 grease is used as a
substitute for BMS 3—-27 (Mastinox 6856K),
repeat the inspections at intervals not to
exceed 4,000 flight hours or 24 months,
whichever occurs first.

(h) For Model 737-300, —400, and —500
series airplanes: Within 16,000 flight hours
or 96 months from the effective date of this
AD, whichever occurs first, perform a
detailed inspection and magnetic particle
inspection for corrosion or cracking of the
horizontal stabilizer hinge pins per Part 3 of
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-55A1077, dated
December 6, 2001.

(1) If no corrosion or cracking is found,
before further flight, reinstall the pin unless
the condition of the other pin in that joint
requires that both pins be replaced. (See
paragraphs (h)(3) and (h)(4) of this AD.)

(2) If an outer pin is cracked in the area
that includes the tapered shank, the adjacent
thread relief radius, or the threaded end, but
the inner pin is damage free, before further
flight, replace the outer pin with a new or
serviceable pin.

(3) If an outer pin is cracked in the area
that includes the straight shank or the head,
before further flight, replace both the inner
and outer pin with new or serviceable pins.

(4) If any cracks are found on an inner pin,
before further flight, replace both the inner
and outer pin with new or serviceable pins.

(5) On any pin, if corrosion is found on a
threaded area or in the thread relief radius
adjacent to the threads, before further flight,
replace the pin with a new or serviceable pin.

(6) If any corrosion is found on an area of
the pin that is not threaded or in a thread
relief radius adjacent to threads, before
further flight, contact the Manager, Seattle
ACO.
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(i) For Model 737-300, —400, and —500
series airplanes: Thereafter, repeat the
inspections required by paragraph (h) of this
AD at the times specified in paragraph (i)(1)
or (i)(2) of this AD, as applicable.

(1) If BMS 3-27 grease (Mastinox 6856K)
is used, thereafter, repeat the inspections at
intervals not to exceed 16,000 flight hours or
96 months, whichever occurs first.

(2) If BMS 3-33 grease is used as a
substitute for BMS 3—-27 (Mastinox 6856K),
thereafter, repeat the inspections at intervals
not to exceed 8,000 flight hours or 48
months, whichever occurs first.

Alternative Methods of Compliance

(j) In accordance with 14 CFR 39.19, the
Manager, Seattle ACO, FAA, is authorized to
approve alternative methods of compliance
for this AD.

Issued in Renton, Washington, on
December 1, 2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03-30334 Filed 12-5-03; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No.2003-NM-58-AD)]
RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-14, DC-9-15,
DC-9-15F, DC-9-31, DC-9-32, DC-9-
32 (VC-9C), DC-9-33F, DC-9-34, DC-
9-34F, DC-9-33F, and DC-9-32F (C—
9A, C-9B) Airplanes; and DC—9-20,
DC-9-40, and DC-9-50 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
McDonnell Douglas Model DC-9 series
airplanes, that currently requires
replacing the transformer ballast
assembly in the pilot’s console with a
new, improved ballast assembly. This
action would expand the applicability
of the existing AD to include additional
airplanes. In addition, this action would
provide an optional method for
accomplishing the requirements of the
existing AD. The actions specified by
the proposed AD are intended to
prevent overheating of the ballast
transformers due to aging fluorescent
tubes that cause a higher power demand
on the ballast transformers, which could

result in smoke in the cockpit. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
January 22, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—-NM—
58—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003—NM-58—-AD" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Aircraft Group,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Elvin K. Wheeler, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712-4137; telephone (562) 627—-5344;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a

request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—-NM—-58-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-58-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

On December 26, 2001, the FAA
issued AD 2001-26—-24, amendment 39—
12590 (67 FR 497, January 4, 2002),
applicable to certain McDonnell
Douglas Model DC-9 series airplanes, to
require replacement of the transformer
ballast assembly in the pilot’s console
with a new, improved ballast assembly.
That action was prompted by instances
of smoke emanating from the ballast
transformers of the cockpit fluorescent
lights. The requirements of that AD are
intended to prevent overheating of the
ballast transformers due to aging
fluorescent tubes that cause a higher
power demand on the ballast
transformers, which could result in
smoke in the cockpit.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
FAA has reviewed and approved Boeing
Alert Service Bulletin DC9-33A114,
Revision 03, dated January 16, 2003.
The replacement procedure described in
Revision 03 is essentially identical to
that in Revision 01 of the service
bulletin, which was referenced in AD
2001-26-24 as the appropriate source of
service information for accomplishing
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the required actions in that AD.
However, Revision 03 of the service
bulletin adds additional airplanes to the
effectivity listing that are subject to the
identified unsafe condition. In addition,
Revision 03 of the service bulletin
provides for modification of the
transformer ballast assembly as an
option to replacement of the assembly
as required in AD 2001-26-24.
Accomplishment of the actions
specified in these service bulletins is
intended to adequately address the
identified unsafe condition.

Boeing Alert Service Bulletin DC9—
33A114, Revision 03, refers to
Elektronika, Inc. Product Improvement
Service Bulletin 33-EKA0199-BPC,
Revision D, dated November 25, 2002,
as an additional source of service
information for accomplishment of the
modification of the transformer ballast
assembly for McDonnell Douglas Model
DC-9 series airplanes.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 2001-26-24 to continue
to require replacement of the
transformer ballast assembly in the
pilot’s console with a new, improved
ballast assembly. In addition, the
proposed AD would expand the
applicability of the existing AD to
include additional airplanes. The
proposed AD would also provide for
modification of the transformer ballast
assembly as an option to the
replacement of the assembly for
McDonnell Douglas Model DC-9 series
airplanes. The actions would be
required to be accomplished in
accordance with the service bulletin
described previously, except as
discussed below.

Explanation of Change to Applicability

In addition to referencing the service
bulletin described above, the FAA has
revised the applicability of the existing
AD to identify model designations as
published in the most recent type
certificate data sheet.

Cost Impact

There are approximately 575
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
477 airplanes of U.S. registry would be
affected by this proposed AD.

The replacement that is currently
required by AD 2001-26—-24 and also
proposed as an option in this AD action
takes approximately 1 work hour per
airplane to accomplish, at an average

labor rate of $65 per work hour.
Required parts cost approximately
between $1,379 and $1,860 per airplane.
Based on these figures, the cost impact
of the replacement on U.S. operators is
estimated to be between $688,788 and
$918,225, or between $1,444 and $1,925
per airplane.

The new optional modification that is
proposed in this AD action would take
approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour.
Required parts would cost
approximately $4,472 per airplane.
Based on these figures, the cost impact
of the proposed requirements of this AD
on U.S. operators is estimated to be
$4,602 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-12590 (67 FR
497, January 4, 2002), and by adding a
new airworthiness directive (AD), to
read as follows:

McDonnell Douglas: Docket 2003—-NM—-58—
AD. Supersedes AD 2001-26-24,
Amendment 39-12590.

Applicability: Model DC-9-14, DC-9-15,
DC-9-15F, DC-9-31, DC-9-32, DC-9-32
(VC-9C), DC-9-33F, DC-9-34, DC-9-34F,
DC-9-33F, and DC-9-32F (C-9A, C-9B)
airplanes; and DC-9-20, DC-9-40, and DC-
9-50 series airplanes; as listed in Boeing
Alert Service Bulletin DC9-33A114, Revision
03, dated January 16, 2003; certificated in
any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent overheating of the ballast
transformers due to aging fluorescent tubes
that cause a higher power demand on the
ballast transformers, which could result in
smoke in the cockpit, accomplish the
following:

Replacement or Modification

(a) Replace the transformer ballast
assembly from the pilot’s console with a new,
improved ballast assembly per the Work
Instructions in McDonnell Douglas Alert
Service Bulletin DC9-33A114, Revision 01,
dated February 15, 2000; or the
Accomplishment Instructions in Boeing Alert
Service Bulletin DC9-33A114, Revision 03,
dated January 16, 2003; or modify the
existing ballast transformer assembly per the
Accomplishment Instructions in Boeing Alert
Service Bulletin DC9-33A114, Revision 03,
dated January 16, 2003; at the applicable time
specified in paragraph (a)(1) or (a)(2) of this
AD.

Note 1: Boeing Alert Service Bulletin DC9—
33A114, Revision 03, refers to Elektronika,
Inc. Product Improvement Service Bulletin
33-EKA0199-BPC, Revision D, dated
November 25, 2002, as an additional source
of service information for accomplishment of
the modification of the transformer ballast
assembly for McDonnell Douglas Model DC—
9 series airplanes.

(1) For airplanes listed in McDonnell
Douglas Alert Service Bulletin DC9-33A114,
Revision 01, dated February 15, 2000: Within
12 months after February 8, 2002 (the
effective date of AD 2001-26—24, amendment
39-12590).
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(2) For airplanes having fuselage numbers
1039 and 1046: Within 12 months after the
effective date of this AD.

Parts Installation

(b) As of the effective date of this AD, no
person shall install a transformer assembly,
part number BA170-1, —11, =21, or -MOD.B,
on any airplane.

Prior Replacements

(c) Replacements accomplished before the
effective date of this AD per McDonnell
Douglas Alert Service Bulletin DC9-33A114,
Revision 02, dated March 19, 2002, are
considered acceptable for compliance with
the corresponding action specified in this
AD.

Alternative Methods of Compliance

(d)(1) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA, is authorized to approve
alternative methods of compliance (AMOCs)
for this AD.

(2) Alternative methods of compliance,
approved previously per AD 2001-26-24,
amendment 39-12590, are approved as
alternative methods of compliance with this
AD.

Issued in Renton, Washington, on
December 1, 2003.
Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—-30335 Filed 12—5-03; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2003-NM-82-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-100, 747-200B, 747-200C,
747-200F, 747-300, 747-400, 747—
400D, 747-400F, and 747 SR Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 747-100, 747—
200B, 747-200C, 747—-200F, 747-300,
747-400, 747-400D, 747—400F, and 747
SR series airplanes. This proposal
would require inspection of fire
extinguisher bottles in the engine and
the auxiliary power unit (APU) to
determine the part number; and
replacement of the fire extinguisher
bottles with new fire extinguisher

bottles, if necessary. This action is
necessary to prevent fractured discharge
heads, which could cause the fire
extinguishing agent to leak, which could
result in an uncontrolled engine fire that
could spread to the strut and wing, or
an uncontrolled APU fire that could
spread to the airplane structure. This
action is intended to address the
identified unsafe condition.

DATES: Comments must be received by
January 22, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2003—NM—
82—AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2003-NM-82—AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Sulmo Mariano, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4086; telephone
(425) 917-6501; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2003—-NM—82—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2003-NM-82—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received reports of
fractures of the discharge heads on
certain fire extinguisher bottles in the
engine and auxiliary power unit (APU)
of Model 747-400 series airplanes. In
one case, the discharge head fractured
during installation of the fire
extinguisher. In another case, two fire
extinguisher bottles discharged during a
tailpipe fire were found to have
fractured discharge heads. Four other
discharge heads were removed from
service after an operator performed an x-
ray inspection and found hairline
cracks. The cause of the cracking and
fractures was traced to discharge heads
that were manufactured from a cast
material, which had sharp edges or
burrs on the retaining rings. These sharp
edges or burrs caused the discharge
head to seat incorrectly. When the
discharge head nuts were tightened, the
discharge heads fractured at the
retaining ring groove. Fractured
discharge heads could cause the fire
extinguishing agent to leak from the
discharge head. As a consequence, there
would not be enough fire extinguishing



Federal Register/Vol. 68, No. 235/Monday, December 8, 2003 /Proposed Rules

68307

agent to extinguish a fire in the engine
or APU fire zone. This condition, if not
corrected, could result in fractured
heads which could cause the fire
extinguishing agent to leak, which could
result in an uncontrolled engine fire that
could spread to the strut and wing, or
an uncontrolled APU fire that could
spread to the airplane structure.

The subject area on certain Model
747-100, 747—-200B, 747-200C, 747—
200F, 747-300, 747-400, 747—400D,
747—-400F, and 747 SR series airplanes
is almost identical to that on the
affected Model 747-400 series airplanes.
Therefore, those Model 747—400 series
airplanes may be subject to the same
unsafe condition revealed on the Model
747-100, 747—200B, 747-200C, 747—
200F, 747-300, 747—-400, 747-400D,
747-400F, and 747 SR series airplanes.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
26A2272, dated January 16, 2003, which
describes procedures for inspecting the
fire extinguisher bottles in the engine
and APU to determine the part number;
and, if necessary, replacement of the fire
extinguisher bottles with new fire
extinguisher bottles that have discharge
heads machined from forged rather than
cast material. Accomplishment of the
actions specified in the service bulletin
is intended to adequately address the
identified unsafe condition.

Boeing Alert Service Bulletin 747—
26A2272 refers to Kidde Aerospace
Service Bulletin A820400-26—432,
dated October 19, 2002; and Kidde
Aerospace Service Bulletin A830800—
26-433, dated October 19, 2002; as
additional sources of service
information for accomplishment of the
inspection and replacement, if
necessary, for Model 747-100, 747—
200B, 747-200C, 747—-200F, 747-300,
747-400, 747-400D, 747—-400F, and 747
SR series airplanes.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the Boeing service bulletin
described previously.

Cost Impact

There are approximately 346
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
47 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 1 work hour

per airplane to accomplish the proposed
inspection, and that the average labor
rate is $65 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $3,055, or $65 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) Is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2003—-NM-82—-AD.

Applicability: Boeing Model 747-100, 747—
200B, 747-200C, 747—-200F, 747-300, 747—
400, 747—-400D, 747—-400F, and 747 SR series
airplanes, as listed in Boeing Alert Service
Bulletin 747-26A2272, dated January 16,
2003; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fractured discharge heads,
which could cause the fire extinguishing
agent to leak, which could result in an
uncontrolled engine fire that could spread to
the strut and wing, or an uncontrolled
auxiliary power unit (APU) fire that could
spread to the airplane structure, accomplish
the following:

Inspection and Replacement

(a) Within two years after the effective date
of this AD: Perform an inspection to
determine the part number (P/N) of the fire
extinguisher bottles in the engine and the
APU per the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-26A2272,
dated January 16, 2003.

Note 1: Boeing Alert Service Bulletin 747—
26A2272 refers to Kidde Aerospace Service
Bulletin A820400—-26—432, dated October 19,
2002; and Kidde Aerospace Service Bulletin
A830800-26—433, dated October 19, 2002; as
additional sources of service information for
accomplishment of the inspection and
replacement, if necessary, for Model 747—
100, 747-200B, 747-200C, 747-200F, 747—
300, 747-400, 747—400D, 747—-400F, and 747
SR series airplanes.

(1) If no “Pre SB A820400—26—432” P/N
listed in Table 2 of Kidde Aerospace Service
Bulletin A820400-26-432, dated October 19,
2002, is found installed; and if no “Pre SB
A830800-26—433"" P/N listed in Table 2 of
Kidde Aerospace Service Bulletin A830800—
26—433, dated October 19, 2002 is found
installed; no further action is required by this
paragraph.

(2) If any “Pre SB A820400-26-432" P/N
listed in Table 2 of Kidde Aerospace Service
Bulletin A820400-26—432, dated October 19,
2002 is found installed; or if any “Pre SB
A830800-26—433"" P/N listed in Table 2 of
Kidde Aerospace Service Bulletin A830800—
26—433, dated October 19, 2002 is found
installed, prior to further flight, replace the
fire extinguisher bottle with a new fire
extinguisher bottle having the “Post SB” P/
N listed in Table 2 of the applicable Kidde
Aerospace service bulletin. Do the actions
per the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-26A2272,
dated January 16, 2003.
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Parts Installation

(b) As of the effective date of this AD, no
person may install on any airplane a Kidde
Aerospace fire extinguisher bottle with any
“Pre SB A820400-26—432" P/N listed in
Table 2 of Kidde Aerospace Service Bulletin
A820400-26—432, dated October 19, 2002; or
any ‘“‘Pre SB A830800-26—433" P/N listed in
Table 2 of Kidde Aerospace Service Bulletin
A830800-26—433, dated October 19, 2002.

Alternative Methods of Compliance

(c) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, is authorized to approve
alternative methods of compliance (AMOCs)
for this AD.

Issued in Renton, Washington, on
December 1, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 03-30336 Filed 12—-5—-03; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-275-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767 Series Airplanes Powered
by General Electric or Pratt & Whitney
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Boeing Model 767 series airplanes
powered by General Electric or Pratt &
Whitney engines, that currently requires
repetitive inspections to detect
discrepancies of the four aft-most
fastener holes in the horizontal tangs of
the midspar fitting of the strut, and
corrective actions, if necessary. That AD
also provides an optional terminating
action for repetitive inspections. This
proposal would expand the area on
which the inspections are required. This
proposal is prompted by reports of
cracking at the third row of fasteners in
the midspar fitting. The actions
specified by the proposed AD are
intended to prevent fatigue cracking in
the primary strut structure and reduced
structural integrity of the strut, which
could result in separation of the strut
and engine. This action is intended to
address the identified unsafe condition.

DATES: Comments must be received by
January 22, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002-NM—
275-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002—NM-275—AD"" in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Suzanne Masterson, Aerospace
Engineer, Airframe Branch, ANM-1208S,
FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington; telephone (425) 917-6441;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

» For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 2002—NM-275—-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-275-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On April 2, 2001, the FAA issued AD
2001-07-05, amendment 39-12170 (66
FR 18523, April 10, 2001), applicable to
certain Boeing Model 767 series
airplanes powered by General Electric
or Pratt & Whitney engines, to require
repetitive inspections to detect
discrepancies of the aft-most fastener
holes in the horizontal tangs of the
midspar fitting of the strut, and
corrective actions, if necessary. That AD
was also prompted by a report
indicating fatigue cracking of an inboard
midspar fitting on the number two
pylon. The requirements of that AD are
intended to prevent fatigue cracking in
primary strut structure and reduced
structural integrity of the strut, which
could result in separation of the strut
and engine.

Actions Since Issuance of Previous Rule

Since the issuance of AD 2001-07-05,
the FAA has received reports of
cracking at the third row of fasteners in
the midspar fitting. AD 2001-07-05
requires inspections of only the aft-most
two rows consisting of four fastener
holes in the horizontal tangs of the
midspar fitting. The proposed AD
expands the area for the inspections
from four aft-most fastener holes in the
midspar fitting to eight aft-most fastener
holes in the midspar fitting.

Issuance of New Service Information

The FAA has reviewed and approved
Boeing Service Bulletin 767-54A0101,
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Revision 3, dated September 5, 2002,
which describes repetitive inspections
of eight aft-most fastener holes in the
midspar fitting, rather than only four
aft-most fastener holes. Except as
discussed below, the inspections
described in this service bulletin are
essentially identical to those specified
in Revision 1 of the service bulletin,
which was referenced in AD 2001-07—
05 as the appropriate source of service
information. Accomplishment of the
actions specified in Revision 3 of the
service bulletin is intended to
adequately address the identified unsafe
condition, except as described below.

Difference Between Proposed Rule and
Service Bulletin

Operators should note that, unlike the
procedures described in Boeing Service
Bulletin 767-54A0101, Revision 3,
dated September 5, 2002, during the
first detailed inspection, this proposed
AD allows for inspection of only four of
the aft-most fastener holes as an option
to inspecting all eight aft-most fastener
holes. After the first detailed inspection,
repetitive inspections would include all
eight aft-most fastener holes as specified
in the service bulletin.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 2001-07-05 to require
repetitive inspections to detect
discrepancies of the eight aft-most
fastener holes in the horizontal tangs of
the midspar fitting of the strut, and
corrective actions, if necessary.

Editorial Changes to the Existing
Requirements

The FAA has changed all references
to a “detailed visual inspection” in
paragraph (a)(1) of AD 2001-07-05 to
“detailed inspection.”

The FAA has also added the words
“before further flight,” to paragraphs
(a)(2)(i) and (a)(2)(ii) of the proposed
AD, which were inadvertently omitted
from paragraphs (a)(2)(i) and (a)(2)(ii) of
AD 2001-07-05. It was our intent to
follow the compliance times identified
in the referenced service bulletin. We
have included the compliance time for
clarification.

Cost Impact

There are approximately 625
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
263 airplanes of U.S. registry would be
affected by this proposed AD.

The detailed inspection that is
proposed in this AD action would take
approximately 1 work hour per airplane
to accomplish, at an average labor rate
of $65 per work hour. Based on these
figures, the cost impact of the proposed
inspection on U.S. operators is
estimated to be $17,095, or $65 per
airplane, per inspection cycle.

The eddy current inspection that is
proposed by the AD action would take
approximately 3 work hours per
airplane to accomplish, at an average
labor rate of $65 per work hour. Based
on these figures, the cost impact of the
proposed inspection on U.S. operators is
estimated to be $51,285, or $195 per
airplane, per inspection cycle.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-12170 (66 FR
18523, April 10, 2001), and by adding
a new airworthiness directive (AD), to
read as follows:

Boeing: Docket 2002-NM-275-AD.
Supersedes AD 2001-07—-05, amendment
39-12170.

Applicability: Model 767 series airplanes,
as listed in Boeing Service Bulletin 767—
54A0101, Revision 3, dated September 5,
2002; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking in the primary
strut structure and reduced structural
integrity of the strut, which could result in
separation of the strut and engine,
accomplish the following:

Requirements of AD 2001-07-05

Repetitive Inspections

(a) Except as provided by paragraph (b) of
this AD, before the accumulation of 10,000
total flight cycles, or within 600 flight cycles
after May 15, 2001 (the effective date of AD
2001-07-05, amendment 39-12170 (66 FR
18523, April 10, 2001), whichever occurs
later: Accomplish the inspections required by
paragraph (a)(1) or (a)(2) of this AD, as
applicable.

(1) Perform a detailed inspection of the
four aft-most fastener holes in the horizontal
tangs of the midspar fitting of the strut to
detect cracking, in accordance with Part 1,
“Detailed Inspection,” of the
Accomplishment Instructions of Boeing
Service Bulletin 767-54A0101, Revision 1,
dated February 3, 2000. If no cracking is
detected, repeat the inspection thereafter at
the applicable intervals specified in Table 1,
“Reinspection Intervals for Part 1—Detailed
Inspection” included in Figure 1 of the
service bulletin.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”
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(2) Perform a high frequency eddy current
inspection of the four aft-most fastener holes
in the horizontal tangs of the midspar fitting
of the strut to detect discrepancies (cracking,
incorrect fastener hole diameter), in
accordance with Part 2, “High Frequency
Eddy Current (HFEC) Inspection,” of the
Accomplishment Instructions of the service
bulletin. Accomplish the requirements
specified in paragraph (a)(2)(i) or (a)(2)(ii) of
this AD, as applicable; and repeat the
inspection thereafter at the applicable
intervals specified in Table 2, “Reinspection
Intervals for Part 2—HFEC Inspection”
included in Figure 1 of the service bulletin.

(i) If no cracking is detected and the
fastener hole diameter is less than or equal
to 0.5322 inch, before further flight, rework
the hole in accordance with Part 3 of the
Accomplishment Instructions of the service
bulletin.

(ii) If no cracking is detected and the
fastener hole diameter is greater than 0.5322
inch, before further flight, accomplish the
requirements specified in either paragraph
(c)(1) or (c)(2) of this AD.

(b) For airplanes on which the two aft-most
fasteners have been inspected in accordance
with Boeing Service Bulletin 767-54A0101,
Revision 1, dated February 3, 2000, prior to
May 15, 2001: Perform the initial inspection
of the four aft-most fasteners in accordance
with paragraph (a) of this AD before the
accumulation of 10,000 total flight cycles, or
within 1,500 flight cycles after May 15, 2001,
whichever occurs later.

Corrective Actions

(c) If any cracking is detected after
accomplishment of any inspection required
by paragraph (a) of this AD, before further
flight, accomplish the requirements specified
in either paragraph (c)(1) or (c)(2) of this AD.

(1) Accomplish the terminating action
specified in Part 4 of the Accomplishment
Instructions of Boeing Service Bulletin 767—
54A0101, Revision 1, dated February 3, 2000;
or Boeing Service Bulletin 767-54A0101,
Revision 3, dated September 5, 2002.
Accomplishment of this paragraph
terminates the requirements of this AD.

(2) Replace the midspar fitting of the strut
with a serviceable part, or repair in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA. Repeat the applicable
inspection thereafter at the applicable time
specified in paragraph (a)(1) or (a)(2) of this
AD.

(d) If any discrepancies (cracking, incorrect
fastener hole diameter) are detected during
any inspection required by paragraph (a) of
this AD, for which the service bulletin
specifies that the manufacturer may be
contacted for disposition of those repair
conditions: Before further flight, accomplish
the corrective actions (including fastener
hole rework and/or midspar fitting
replacement) in accordance with a method
approved by the Manager, Seattle ACO; or in
accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to

make such findings. For a method to be
approved by the Manager, Seattle ACO, as
required by this paragraph, the Manager’s
approval letter must specifically reference
this AD.

New Requirements of This AD

Additional Inspections

(e) Within 10,000 total flight cycles, or
within 600 flight cycles after the effective
date of this AD, whichever occurs later:
Perform the inspections specified in
paragraph (a)(1) or (a)(2) of this AD, as
applicable, on all eight aft-most fastener
holes or the four forward fastener holes in the
group of eight aft-most fastener holes not
inspected per paragraph (a)(1), (a)(2), or (b)
of this AD. The inspection must be done per
the Accomplishment Instructions in Boeing
Service Bulletin 767-54A0101, Revision 3,
dated September 5, 2002. Accomplishment of
the applicable inspection on all eight aft-
most fastener holes constitutes terminating
action for the repetitive inspection
requirements of paragraphs (a)(1), (a)(2), and
(b) of this AD.

(f) If no cracking or discrepancy is detected
during any inspection required by paragraph
(e) of this AD: Perform the follow-on actions
specified in paragraph (a)(2)(i) or (a)(2)(ii) of
this AD, as applicable, per the
Accomplishment Instructions in Boeing
Service Bulletin 767-54A0101, Revision 3,
dated September 5, 2002; and repeat the
inspections of all eight aft-most fastener
holes thereafter at the applicable intervals
specified in Table 1 of this AD.

TABLE 1.—REPETITIVE INSPECTION INTERVALS FOR ALL EIGHT AFT-MOST FASTENER HOLES

If—

Repetitive intervals—

(1) All eight aft-most fastener holes were inspected per para-

graph (e) of this AD:

(2) Only the four forward fastener holes in the group of eight
aft-most fastener holes were inspected per paragraph (e)

of this AD:

bulletin.

At the applicable intervals specified in Table 1, “Reinspection Intervals for Part
1—Detailed Inspection,” or Table 2, “Reinspection Intervals for Part 2—HFEC
Inspection,” as applicable. Both tables are included in Figure 1 of the service

At the next scheduled repetitive inspection required by paragraph (a)(1) or (a)(2)
of this AD, as applicable. Thereafter at the applicable intervals specified in
Table 1, “Reinspection Intervals for Part 1—Detailed Inspection,” or Table 2,
“Reinspection Intervals for Part 2—HFEC Inspection,” as applicable. Both ta-
bles are included in Figure 1 of the service bulletin.

Corrective Actions

(g) If any cracking or discrepancy is
detected during any inspection required by
paragraph (e) of this AD, before further flight:
Accomplish the corrective actions described
in paragraph (c) of this AD, per the
Accomplishment Instructions in Boeing
Service Bulletin 767-54A0101, Revision 3,
dated September 5, 2002, except as provided
in paragraph (d) of this AD.

Service Bulletin Revisions

(h) Accomplishment of the terminating
action in paragraph (c)(1) of this AD, per the
original release of Boeing Service Bulletin
767-54A0101, dated September 23, 1999; or
Revision 2 of Boeing Service Bulletin 767—
54A0101, dated January 10, 2002; is
acceptable for compliance with the
requirements of this AD. However, as of the
effective date of this AD, only the actions

described in the Accomplishment
Instructions of Boeing Service Bulletin 767—
54A0101, Revision 3, dated September 5,
2002, should be used.

Inspections Accomplished Per Previous Issue
of Service Bulletin

(i) Inspections required by paragraphs (a)
and (b) of this AD that are accomplished
before the effective date of this AD per
Revision 2 of Boeing Service Bulletin 767—
54A0101, dated January 10, 2002; or Revision
3 of Boeing Service Bulletin 767-54A0101,
dated September 5, 2002; are considered
acceptable for compliance with the
corresponding action specified in this AD.

Alternative Methods of Compliance

(j) In accordance with 14 CFR 39.19, the
Manager, Seattle ACO, FAA, is authorized to
approve alternative methods of compliance
(AMOCs) for this AD.

Issued in Renton, Washington, on
December 1, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 03—-30337 Filed 12—-5—-03; 8:45 am]|

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 2002-NM-305-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 777 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 777 series
airplanes. This proposal would require
replacing four socket contacts on the
four boost pumps of the main fuel tanks
with new, high-quality gold-plated
contacts, and sealing the backshell of
the connector with potting compound.
This action is necessary to prevent a
possible source of ignition in a
flammable leakage zone, which could
result in an undetected and
uncontrollable fire in the wheel well or
wing trailing edge, and a possible fuel
tank explosion. This action is intended
to address the identified unsafe
condition.

DATES: Comments must be received by
January 22, 2004.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 2002—-NM—
305—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments may be submitted
via fax to (425) 227—-1232. Comments
may also be sent via the Internet using
the following address: 9-anm-
nprmcomment@faa.gov. Comments sent
via fax or the Internet must contain
“Docket No. 2002-NM-305—-AD” in the
subject line and need not be submitted
in triplicate. Comments sent via the
Internet as attached electronic files must
be formatted in Microsoft Word 97 or
2000 or ASCII text.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Margaret Langsted, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington; telephone (425) 917-6500;
fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this action may be changed in light
of the comments received.

Submit comments using the following
format:

» Organize comments issue-by-issue.
For example, discuss a request to
change the compliance time and a
request to change the service bulletin
reference as two separate issues.

 For each issue, state what specific
change to the proposed AD is being
requested.

¢ Include justification (e.g., reasons or
data) for each request.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this action
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 2002-NM-305—-AD.”
The postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
2002-NM-305—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received reports
indicating that a number of boost pumps

in the main fuel tanks of certain Boeing
Model 777 series airplanes have been
removed due to evidence of severe heat
damage to the main electrical power
connector. The boost pumps are
installed on the rear spar and in the
wheel well. The wing trailing edge and
the wheel well compartments may have
flammable vapor, and do not have fire
detection or extinguishing systems. Heat
damaged boost pump electrical
connectors, if not corrected, are a
possible source of ignition in a
flammable leakage zone, which could
result in an undetected and
uncontrollable fire in the wheel well or
wing trailing edge, and a possible fuel
tank explosion.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Special Attention Service
Bulletin 777-28-0028, dated October
24, 2002, which describes procedures
for replacing the socket contacts in
certain positions for all four boost
pumps of the main fuel tanks with high-
quality gold-plated contacts; and sealing
the backshell of the connector with
potting compound. Accomplishment of
the actions specified in the service
bulletin is intended to adequately
address the identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require accomplishment of the actions
specified in the service bulletin
described previously.

Cost Impact

There are approximately 400
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
133 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 4 work hours
per airplane to accomplish the proposed
actions, and that the average labor rate
is $65 per work hour. Required parts
would cost approximately $19 per
airplane. Based on these figures, the cost
impact of the proposed AD on U.S.
operators is estimated to be $37,107, or
$279 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this proposed AD were not adopted. The
cost impact figures discussed in AD
rulemaking actions represent only the
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time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions. The
manufacturer may cover the cost of
replacement parts associated with this
proposed AD, subject to warranty
conditions. Manufacturer warranty
remedies may also be available for labor
costs associated with this proposed AD.
As a result, the costs attributable to the
proposed AD may be less than stated
above.

Regulatory Impact

The regulations proposed herein
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
it is determined that this proposal
would not have federalism implications
under Executive Order 13132.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 2002-NM—-305-AD.

Applicability: Model 777-200 and 777-300
series airplanes, line numbers 001 through
400 inclusive, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a possible source of ignition in
a flammable leakage zone, which could result
in an undetected and uncontrollable fire in
the wheel well or wing trailing edge, and a
possible fuel tank explosion, accomplish the
following:

Replace and Seal

(a) Within 18 months after the effective
date of this AD, for all four boost pumps of
the main fuel tanks, replace the socket
contacts in positions 2, 4, 6, and 7 with new,
high-quality gold-plated contacts; and seal
the backshell of the connector with potting
compound; per the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 777—28-0028, dated October
24, 2002.

Alternative Methods of Compliance

(b) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, is authorized to approve
alternative methods of compliance (AMOCs)
for this AD.

Issued in Renton, Washington, on
December 1, 2003.

Ali Bahrami,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 03—-30338 Filed 12—5-03; 8:45 am)]
BILLING CODE 4910-13-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[WC Docket No. 03-225; FCC 03-265]
Request To Update Default

Compensation Rate for Dial-Around
Calls From Payphones

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: By this Notice of Proposed
Rulemaking (NPRM), the Commission
commences a proceeding to consider a
new default compensation rate for dial-
around calls from payphones. The
NPRM seeks comment on whether to
modify the default rate of $0.24 per-call
for dial-around payphone calls
established more than four years ago.
DATES: Comments are due on or before
January 7, 2004. Written comments by
the public on the proposed information
collections are due on or before January
7, 2004. Reply comments are due on or
before January 22, 2004. Written reply
comments by the public on the
proposed information collections are

due on or before January 22, 2004.
Written comments must be submitted by
the Office of Management and Budget
(OMB) on the proposed information
collection(s) on or before February 6,
2004.

ADDRESSES: All filings must be sent to
the Commission’s Secretary, Marlene H.
Dortch, Office of the Secretary, Federal
Communications Commission, Room
TW-A325, 445 Twelfth Street SW.,
Washington, DC 20554. In addition to
filing comments with the Secretary, a
copy of any comments on the
information collections contained
herein must be submitted to Judith
Boley Herman, Federal Communications
Commission, Room 1-C804, 445
Twelfth Street SW., Washington, DC
20554, or via the Internet to Judith-
B.Herman@fcc.gov, and to Kim A.
Johnson, OMB Desk Officer, Room
10236 NEOB, 725 17th Street NW.,
Washington, DC 20503, or via the
Internet to
Kim_A._Johnson@omb.eop.gov.

FOR FURTHER INFORMATION CONTACT: Jon
Stover, Wireline Competition Bureau,
Pricing Policy Division, (202) 418-0390.
For additional information concerning
the information collection(s) contained
in this document, contact Judith Boley
Herman at 202—418-0214, or via the
Internet at Judith-B.Herman@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM) in WC
Docket No. 03—-225, RM No. 10568,
adopted on October 28, 2003, and
released on October 31, 2003. The
complete text of this NPRM is available
for public inspection Monday through
Thursday from 8 a.m. to 4:30 p.m. and
Friday from 8 a.m. to 11:30 a.m. in the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, Room CY-A257,
445 Twelfth Street, SW., Washington,
DC 20554. The complete text is
available also on the Commission’s
Internet site at http://www.fcc.gov.
Alternative formats are available to
persons with disabilities by contacting
Brian Millin at (202) 418-7426 or TTY
(202) 418-7365. The complete text of
the NPRM may be purchased from the
Commission’s duplicating contractor,
Qualex International, Room CY-B402,
445 Twelfth Street, SW., Washington,
DC 20554, telephone 202-863-2893,
facsimile 202—863-2898, or e-mail at
qualexint@aol.com.

Synopsis of Notice of Proposed
Rulemaking

1. The NPRM grants petitions for
rulemaking filed by the American
Public Communications Council (APCC)
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and the RBOC Payphone Coalition
(BellSouth Public Communications,
Inc., SBC Communications, Inc., and the
Verizon telephone companies). The
Commission asks whether the $0.24 rate
still ensures that all payphone service
providers (PSPs) are fairly compensated
for each and every completed call as
mandated by 47 U.S.C. 276, or whether
a change in the default rate is mandated.

2. According to cost studies submitted
by APCC and the RBOC Payphone
Coalition, per-payphone costs have not
changed dramatically since 1998, but
falling call volumes at payphones have
caused a major increase in per-call costs
at marginal payphones. These two
groups of PSPs assert that the current
dial-around compensation rate is no
longer adequate to ensure widespread
deployment of payphones because $0.24
no longer provides cost recovery for
PSPs.

3. The petitions for rulemaking were
opposed by six interexchange carriers
(IXCs) and the Attorney General of the
State of Texas. While they do not assert
that IXCs can implement targeted call
blocking at this time, some IXCs
contend that the Commission should
not change the default compensation
rate because market forces by
themselves are able to determine the
appropriate level of payphone
deployment. These IXCs will be
afforded an opportunity to demonstrate
how PSPs can be effectively
compensated in a fully deregulated
market.

4. In finding it unnecessary to issue a
Notice of Inquiry (NOI), as requested by
some IXCs, the Commission decided it
is possible to resolve certain
methodological and factual issues, to
the extent that they are relevant to our
ratesetting task, in the course of
determining what, if any, modifications
the Commission should make to the
dial-around compensation rate.

5. The Commission invites comments
both on the general issue of whether to
prescribe a different payphone
compensation rate and on the specific
issue of the amount of the rate. The
Commission seeks comment on the cost
studies presented in the petitions for
rulemaking by APCC and the RBOC
Payphone Coalition (Coalition). The
Commission seeks comment on whether
the methodologies reflected in those
studies are consistent with the rate
methodology the Commission used in
Implementation of the Pay Telephone
Reclassification and Compensation
Provisions of the Telecommunications
Act of 1996, CC Docket No. 96-128,
Third Report and Order, 64 FR 13701,
March 22, 1999. The Commission also
asks whether the cost information

presented in those studies accurately
represents the costs currently incurred
by payphone service providers. The
Commission further invites commenting
parties to submit additional studies that
support or refute the information
presented in the APCC and Coalition
studies.

6. In the NPRM, the Commission
tentatively concludes that the
methodology the Commission adopted
in the Third Report and Order is the
appropriate methodology to use in
reevaluating the default dial-around
compensation rate. The decision to use
that methodology was affirmed by the
United States Court of Appeals for the
D.C. Circuit. The Commission seeks
comment on this tentative conclusion.

7. The Commission also invites
comment on whether the methodology
should be modified in any way due to
changes in the payphone industry since
its adoption. For example, some IXCs
argue that, due to the elasticity of the
demand for dial-around calling, an
increase in the dial-around rate would
suppress demand to such an extent as
to reduce total revenues, resulting in
increased removal of payphones. APCC
and the Regional Bell Operating
Companies (RBOCs), on the other hand,
argue that there is no reason to believe
that dial-around calling is highly price-
elastic. In the Third Report and Order,
the Commission considered the issue of
demand elasticity in determining the
appropriate allocation of overhead
between dial-around calls and other
calls, but was unable to reach a firm
conclusion. Thus, elasticity issues bear
on both the allocation of overhead and
the potential for demand suppression.
The Commission seeks further comment
on the issue of demand elasticity,
including the impact of recent increases
in the coin calling rate and the cross-
elasticity of demand between
payphones and wireless telephone
service. The Commission invites the
submission of any further data that may
have become available on these
questions. Also, because monthly call
volume is a key driver in determining
the per-call compensation rate, the
Commission seeks comment on the
efficacy and merit of the use in the
APCC and Coalition cost studies of
marginal payphone monthly call
volumes of 233.9 and 219, respectively.

8. The Commission seeks comment on
whether the particular inputs the
Commission adopted in the Third
Report and Order for various cost
categories continue to be appropriate or
whether there are changed conditions
that warrant modifications of the
particular inputs used in 1999. For
example, is the depreciation rate used in

the Third Report and Order still valid?
As another example, WorldCom claims
that, given the declining payphone base,
estimates of capital costs should be
based on the price of second-hand
payphones. The Commission invites
comment on this and other aspects of
the cost studies.

9. The Commission seeks comment on
whether additional cost categories are
needed beyond those identified in the
Third Report and Order. Are there other
cost categories that should be added or
modified beyond those on which the
Commission relied in the Third Report
and Order? Specifically, the APCC and
Coalition cost studies add an element
for collection costs specific to dial-
around compensation, and the Coalition
study adds an element for
uncollectibles. In the Third Report and
Order, the Commission declined to
include these costs in setting the dial-
around rate, finding that the record in
that docketed proceeding contained
insufficient information to determine
the extent to which administration costs
vary when the number of coinless calls
increases relative to coin calls. AT&T
and others argue that the Third Report
and Order methodology precludes the
inclusion of an element for bad debt.
The Commission invites comment on
whether there is now an adequate
record to justify such an element, and
the appropriate amount of such an
element.

10. The Commission seeks comment
on whether and how the Commission
should consider the revenues and costs
associated with the provision of
additional services and activities in
conjunction with payphones, such as
Internet access or rental of advertising
space. Are these revenues and costs
relevant to the Commission’s marginal
payphone analysis, and, if so, how?
While APCC argues that such
contribution is minimal, is there
evidence regarding the extent of the net
contribution to payphone cost recovery
resulting from these activities? Is there
any net contribution? If so, the
Commission invites parties to supply
such evidence with respect to
payphones generally and to marginal
payphones in particular.

11. Sprint urges the Commission to
reconsider adopting a “caller-pays”
compensation scheme, in which the
caller would deposit coins or other
forms of advance payment before
making a dial-around call. In the Third
Report and Order, the Commission
noted that some economists would
argue that a caller-pays methodology
forms the basis for the purest market-
based approach. The Commission
rejected this approach based on
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evidence that Congress disapproved of a
caller-pays methodology. For this
reason, the Commission tentatively
concluded in this NPRM that it should
not adopt a “caller-pays” methodology.
The Commission seeks comment on this
tentative conclusion.

12. Nevertheless, the Commaission
seeks comment on whether
circumstances have changed such that it
is now appropriate to reconsider a
caller-pays approach to payphone
compensation. In fact, in the Third
Report and Order, the Commission
concluded that it should monitor the
advance of call blocking technology and
other marketplace developments before
reconsidering a caller-pays approach. As
noted in the NPRM, consumers using
dial-around services from payphones
may be billed by their interexchange
carriers at rates higher than both the
default compensation rate and the local
coin call rate. Thus the convenience of
coinless calling may come at a high
price to the consumer. The Commission
asks parties to provide information
about what service providers charge
customers for dial-around and other
coinless payphone services. More
generally, the Commission seeks
comment on how it should analyze the
costs and benefits of the Commission
policy of prescribing a dial-around
compensation rate to be paid by service
providers to payphone operators in lieu
of a caller-pays system. Finally, the
Commission seeks comment on
Commission authority to allow advance
consumer payment for use of
payphones. In particular, does 47 U.S.C.
226(e) permit the Commission to
conclude that the Commission need not
prescribe compensation apart from
advance payment by the consumer? Is
so, what factual findings or policy goals
would support such a conclusion?

Initial Paperwork Reduction Act
Analysis

13. This NPRM contains either
proposed or modified information
collections. As part of its continuing
effort to reduce paperwork burdens, the
Commission invites the general public
and the Office of Management and
Budget (OMB) to take this opportunity
to comment on the information
collections contained in this NPRM, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13.
Comments must be identified as
responses to the Initial Paperwork
Reduction Act Analysis. Public and
agency comments are due at the same
time as other comments on this NPRM;
OMB comments are due 60 days from
the date of publication of this NPRM in
the Federal Register. Comments should

address: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Commission, including
whether the information shall have
practical utility; (b) the accuracy of the
Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

Initial Regulatory Flexibility Act
Analysis

14. As required by the Regulatory
Flexibility Act (RFA), 5 U.S.C. 603, the
Commission has prepared this Initial
Regulatory Flexibility Analysis (IRFA)
of the possible significant economic
impact on small entities by the policies
and rule(s) proposed in this Notice of
Proposed Rulemaking (NPRM). Written
public comments are requested on this
IRFA. Comments must be identified as
responses to the IRFA.

15. This present IRFA conforms to the
RFA, as amended. See 5 U.S.C. 604. The
RFA, 5 U.S.C. 601 et seq., has been
amended by the Contract with America
Advancement Act of 1996, Public Law
No. 104-121, 110 Stat. 847 (1996)
(CWAA). Title II of the CWAA is the
Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA). The
Commission will send a copy of this
NPRM, including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration. See 5 U.S.C.
604(b).

Need for, and Objectives of, the
Proposed Rules

16. In adopting section 276 in 1996,
Public Law No. 104-104, 110 Stat. 56
(1996) (codified at 47 U.S.C. 276),
Congress mandated inter alia that the
Commission “establish a per call
compensation plan to ensure that all
payphone service providers are fairly
compensated for each and every
completed intrastate and interstate call
using their payphone * * *.” In this
NPRM, the Commission decided to
reexamine the default payphone
compensation rate the Commission
prescribed in 1999. The overall
objective of this proceeding is to
evaluate whether changes are necessary
to the current default rate of
compensation for dial-around calls
originating at payphones, in order to
ensure that payphone service providers
are fairly compensated, promote
payphone competition, and promote the
widespread deployment of payphone
services. The NPRM seeks comment on

specific issues related solely to the level
of dial-around compensation.

Legal Basis

17. The proposed action is supported
by 47 U.S.C. 151, 152, 154(i)-(j), 201,
226 and 276, as well as 47 CFR 1.1, 1.48,
1.411, 1.412, 1.415, 1.419, and 1.1200-
1216.

Description and Estimate of the Number
of Small Entities to Which Proposed
Rules Will Apply

18. The RFA directs agencies to
provide a description of, and an
estimate of, the number of small entities
that may be affected by the rule(s)
proposed herein, where feasible. 5
U.S.C. 604(a)(3). The RFA generally
defines “small entity” as having the
same meaning as the terms ‘“‘small
business,” “small organization,” and
“small governmental jurisdiction.” 5
U.S.C. 601(6). In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act, unless
the Commission has developed one or
more definitions that are more
appropriate to its activities. 5 U.S.C.
601(3) (incorporating by reference the
definition of “small business concern”
in 5 U.S.C. 632). Under the Small
Business Act, a “small business
concern’ is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) meets any additional criteria
established by the Small Business
Administration (SBA). 5 U.S.C. 632.
Pursuant to 5 U.S.C. 601(3), the
statutory definition of a small business
applies ‘““‘unless an agency after
consultation with the Office of
Advocacy of the Small Business
Administration and after opportunity
for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the
agency and publishes such definition in
the Federal Register.”

19. Small Incumbent Local Exchange
Carriers. We have included small
incumbent local exchange carriers in
this present RFA analysis. As noted
above, a “small business” under the
RFA is one that, inter alia, meets the
pertinent small business size standard
(e.g., a telephone communications
business having 1,500 or fewer
employees), and ‘‘is not dominant in its
field of operation.” 5 U.S.C. 601(3). The
SBA’s Office of Advocacy contends that,
for RFA purposes, small incumbent
LECs are not dominant in their field of
operation because any such dominance
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is not “national” in scope.? The
Commission therefore included small
incumbent LECs in this RFA analysis,
although the Commission emphasizes
that this RFA has no effect on the
Commission’s analyses and
determinations in other, non-RFA
contexts.

20. Wired Telecommunications
Carriers. The SBA has developed a
small business size standard for Wired
Telecommunications Carriers, which
consists of all such companies having
1,500 or fewer employees. 13 CFR
121.201, NAICS code 717110.
According to Census Bureau data for
1997, there were 2,225 firms in this
category, total, that operated for the
entire year. U.S. Census Bureau, 1997
Economic Census, Subject Series:
Information, “Establishment and Firm
Size (Including Legal Form of
Organization),” Table 5, NAICS code
513310 (issued October of 2000). Of this
total, 2,201 firms had employment of
999 or fewer employees, and an
additional 24 firms had employment of
1,000 employees or more. Id. The
Commission notes that the census data
do not provide a more precise estimate
of the number of firms that have
employment of 1,500 or fewer
employees; the largest category
provided is “Firms with 1,000
employees or more.” Under the size
standard of 1,500 or fewer employees,
the great majority of Wired
Telecommunications Carriers can be
considered small.

21. Incumbent Local Exchange
Carriers. Neither the Commission nor
the SBA has developed a size standard
for small businesses specifically
applicable to incumbent local exchange
services. The closest applicable size
standard under the SBA rules is for
Wired Telecommunications Carriers.
Under that size standard, such a
business is small if it has 1,500 or fewer
employees. 13 CFR 121.201, North
American Industry Classification
System (NAICS) code 517110.
According to Commission data, 1,329
carriers reported that they were engaged
in the provision of local exchange
services. FCC, Wireline Competition
Bureau, Industry Analysis and
Technology Division, Trends in
Telephone Service (May 2002)
(hereinafter Telephone Trends Report),

1Letter from Jere W.Glover, Chief Counsel of
Advocacy, SBA, to William E. Kennard, Chairman,
FCC (May 27, 1999). The Small Business Act
contains a definition of “small-business concern,”
which the RFA incorporates into its own definition
of “small business.” See 15 U.S.C. 601 (3) (RFA).

SBA regulations interpret “small business concern”

to include the concept of dominance on a national
basis. 13 CFR 121.102 (b).

Table 5.3. Of these 1,329 carriers, an
estimated 1,024 have 1,500 or fewer
employees and 305 have more than
1,500 employees. Id. Consequently, the
Commission estimates that most
providers of local exchange service are
small businesses that may be affected by
the rule(s) and policies proposed herein.

22. Competitive Local Exchange
Carriers (CLECs). Neither the
Commission nor the SBA has developed
a size standard for small businesses
specifically applicable to providers of
competitive local exchange services or
to competitive access providers (CAPs)
or to “‘Other Local Exchange Carriers,”
all of which are discrete categories
under which Telecommunications Relay
Service (TRS) data are collected. The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. Under
that SBA size standard, such a business
is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 517110. According to Commission
data, 532 companies reported that they
were engaged in the provision of either
competitive access provider services or
competitive local exchange carrier
services. Telephone Trends Report,
Table 5.3. Of these 532 companies, an
estimated 411 have 1,500 or fewer
employees and 121 have more than
1,500 employees. Id. In addition, 55
carriers reported that they were “Other
Local Exchange Carriers.”” Id. Of the 55
“Other Local Exchange Carriers,” an
estimated 53 have 1,500 or fewer
employees and two have more than
1,500 employees. Id. Consequently, the
Commission estimates that most
providers of competitive local exchange
service, competitive access providers,
and “Other Local Exchange Carriers”
are small entities that may be affected
by the rule(s) and policies proposed
herein.

23. Local Resellers. The SBA has
developed a size standard for small
businesses within the category of
Telecommunications Resellers. Under
that SBA size standard, such a business
is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 517310. According to the
Commission data, 134 companies
reported that they were engaged in the
provision of local resale services.
Telephone Trends Report, Table 5.3. Of
these 134 companies, an estimated 131
have 1,500 or fewer employees and
three have more than 1,500 employees.
Id. Consequently, the Commission
estimates that the great majority of local
resellers are small entities that may be
affected by the rules and policies
proposed herein.

24. Toll Resellers. The SBA has
developed a size standard for small
businesses within the category of
Telecommunications Resellers. Under
that SBA size standard, such a business
is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 517310. According to the
Commission’s most recent Telephone
Trends Report data, 576 companies
reported that they were engaged in the
provision of toll resale services.
Telephone Trends Report, Table 5.3. Of
these 576 companies, an estimated 538
have 1,500 or fewer employees and 38
have more than 1,500 employees. Id.
Consequently, the Commission
estimates that the great majority of toll
resellers are small entities that may be
affected by the rules and policies
proposed herein.

25. Payphone Service Providers.
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
payphone service providers (PSPs). The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees. 13
CFR 121.201, NAICS code 517110.
According to the Commission’s most
recent Telephone Trends Report data,
936 PSPs reported that they were
engaged in the provision of payphone
services. Telephone Trends Report,
Table 5.3. Of these 936 PSPs, an
estimated 933 have 1,500 or fewer
employees and three have more than
1,500 employees. Id. Consequently, the
Commission estimates that the great
majority of PSPs are small entities that
may be affected by the rules and
policies proposed herein.

26. Interexchange Carriers (IXCs).
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
providers of interexchange services. The
closest applicable size standard under
the SBA rules is for Wired
Telecommunications Carriers. Under
that standard, such a business is small
if it has 1,500 or fewer employees. 13
CFR 121.201, NAICS code 517110.
According to Commission data, 229
carriers reported that their primary
telecommunications service activity was
the provision of interexchange services.
Telephone Trends Report, Table 5.3. Of
these 229 companies, an estimated 181
have 1,500 or fewer employees and 48
have more than 1,500 employees. Id.
Consequently, the Commission
estimates that the majority of
interexchange carriers are small entities
that may be affected by the rules and
policies proposed herein.
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27. Operator Service Providers.
Neither the Commission nor the SBA
has developed a size standard for small
businesses specifically applicable to
operator service providers. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. Under that standard, such a
business is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 517110. According to Commission
data, 22 companies reported that they
were engaged in the provision of
operator services. Telephone Trends
Report, Table 5.3. Of these 22
companies, an estimated 20 have 1,500
or fewer employees and two have more
than 1,500 employees. Id. Consequently,
the Commission estimates that the great
majority of operator service providers
are small entities that may be affected
by the rules and policies proposed
herein.

28. Wired Telecommunication
Resellers. The SBA has developed a size
standard for small businesses within the
category of Telecommunications
Resellers including prepaid calling card
providers. Under that SBA size
standard, such a business is small if it
has 1,500 or fewer employees. 13 CFR
121.201, NAICS code 517310.
According to Commission data, 32
companies reported that they were
engaged in the provision of prepaid
calling cards. Telephone Trends Report,
Table 5.3. Of these 32 companies, an
estimated 31 have 1,500 or fewer
employees and one has more than 1,500
employees. Id. Consequently, the
Commission estimates that the great
majority of prepaid calling card
providers are small entities that may be
affected by the rules and policies
proposed herein.

29. Satellite Service Carriers. The SBA
has developed a small business size
standard for Satellite
Telecommunications, which consists of
all such firms having $12.5 million or
less in annual receipts.(13 CFR 121.201,
NAICS code 51741). According to
Census Bureau data for 1997, in this
category there was a total of 324 firms
that operated for the entire year (U.S.
Census Bureau, 1997 Economic Census,
Subject Series: Information,
“Establishment and Firm Size
{Including Legal Form of
Organization},” Table 4, NAICS code
513340). Of this total, 273 firms had
annual receipts of under $10 million,
and an additional twenty-four firms had
receipts of $10 million to $24,999,999.
Id. Thus, under this size standard, the
majority of firms can be considered
small.

30. Other Toll Carriers. Neither the
Commission nor the SBA has developed

a size standard for small businesses
specifically applicable to “Other Toll
Carriers.” This category includes toll
carriers that do not fall within the
categories of interexchange carriers,
operator service providers, prepaid
calling card providers, satellite service
carriers, or toll resellers. The closest
applicable size standard under the SBA
rules is for Wired Telecommunications
Carriers. Under that standard, such a
business is small if it has 1,500 or fewer
employees. 13 CFR 121.201, NAICS
code 517110. According to Commission
data, 42 companies reported that their
primary telecommunications service
activity was the provision of “Other
Toll” services. Telephone Trends
Report, Table 5.3. Of these 42
companies, an estimated 37 have 1,500
or fewer employees and five have more
than 1,500 employees. Id. Consequently,
the Commission estimates that most
“Other Toll Carriers” are small entities
that may be affected by the rules and
policies proposed herein.

31. Paging. The SBA has developed a
small business size standard for paging
firms. Under that SBA size standard,
such a business is small if it has 1,500
or fewer employees. 13 CFR 121.201,
NAICS code 517211, and 13 CFR
121.201, NAICS code 517212,
respectively.

32. Cellular and other Wireless
Telecommunications. For the census
category of Paging, Census Bureau data
for 1997 show that there were 1320
firms in this category, total, that
operated for the entire year. U.S. Census
Bureau, 1997 Economic Census, Subject
Series: Information, “Employment Size
of Firms Subject to Federal Income Tax:
1997,” Table 5, NAICS code 513321
(issued October of 2000). Of this total,
1303 firms had employment of 999 or
fewer employees, and an additional 17
firms had employment of 1,000
employees or more. Id. Thus, under this
category and associated small business
size standard, the great majority of or
the census category of Cellular and
Other Wireless Telecommunications
firms, Census Bureau data for 1997
show that there were 977 firms in this
category, total, that operated for the
entire year. U.S. Census Bureau, 1997
Economic Census, Subject Series:
Information, “Employment Size of
Firms Subject to Federal Income Tax:
1997,” Table 5, NAICS code 513322. Of
this total, 965 firms had employment of
999 or fewer employees, and an
additional 12 firms had employment of
1,000 employees or more. Thus, under
this second category and size standard,
the great majority of firms can, again, be
considered small. Consequently, the
Commission estimates that most

wireless service providers are small
entities that may be affected by the
rule(s) and policies proposed herein.

33. Broadband Personal
Communications Service. The
broadband personal communications
service (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined “‘small entity” for
Blocks C and F as an entity that has
average gross revenues of $40 million or
less in the three previous calendar
years. See Amendment of Parts 20 and
24 of the Commission’s Rules—
Broadband PCS Competitive Bidding
and the Commercial Mobile Radio
Service Spectrum Cap, WT Docket No.
96—59, Report and Order, 61 FR 33859,
July 1, 1996; see also 47 CFR 24.720(b).
For Block F, an additional classification
for “very small business” was added
and is defined as an entity that, together
with affiliates, has average gross
revenues of not more than $15 million
for the preceding three calendar years.
See Amendment of Parts 20 and 24 of
the Commission’s Rules—Broadband
PCS Competitive Bidding and the
Commercial Mobile Radio Service
Spectrum Cap, WT Docket No. 96-59,
Report and Order, 61 FR 33859, July 1,
1996. These standards defining ‘‘small
entity” in the context of broadband PCS
auctions have been approved by the
SBA. See, e.g., Implementation of
Section 309(j) of the Communications
Act—Competitive Bidding, PP Docket
No. 93-253, Fifth Report and Order, 59
FR 37566, July 22, 1994. No small
businesses within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that qualified as small entities in the
Block C auctions. A total of 93 small
and very small business bidders won
approximately 40 percent of the 1,479
licenses for Blocks D, E, and F. FCC
News, Broadband PCS, D, E and F Block
Auction Closes, No. 71744 (rel. Jan. 14,
1997); see also Amendment of the
Commission’s Rules Regarding
Installment Payment Financing for
Personal Communications Services
(PCS) Licensees, WT Docket No. 97-82,
Second Report and Order, 62 FR 55348,
October 24, 1997. On March 23, 1999,
the Commission reauctioned 347 C, D,
E, and F Block licenses. There were 48
small business winning bidders. On
January 26, 2001, the Commission
completed the auction of 422 C and F
Broadband PCS licenses in Auction No.
35.

34. Of the 35 winning bidders in this
auction, 29 qualified as “small”” or “very
small” businesses. Based on this
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information, the Commission concludes
that the number of small broadband PCS
licensees will include the 90 winning G
Block bidders, the 93 qualifying bidders
in the D, E, and F Block auctions, the

48 winning bidders in the 1999 re-
auction, and the 29 winning bidders in
the 2001 re-auction, for a total of 260
small entity broadband PCS providers,
as defined by the SBA small business
size standards and the Commission’s
auction rules. Consequently, the
Commission estimates that 260
broadband PCS providers are small
entities that may be affected by the rules
and policies proposed herein.

35. 800 MHz and 900 MHz
Specialized Mobile Radio Licensees.
The Commission awards ‘“‘small entity”
and “very small entity” bidding credits
in auctions for Specialized Mobile
Radio (SMR) geographic area licenses in
the 800 MHz and 900 MHz bands to
firms that had revenues of no more than
$15 million in each of the three
previous calendar years, or that had
revenues of no more than $3 million in
each of the three previous calendar
years, respectively. 47 CFR 90.814. In
the context of both the 800 MHz and
900 MHz SMR service, the definitions of
“small entity” and “very small entity”
have been approved by the SBA. These
bidding credits apply to SMR providers
in the 800 MHz and 900 MHz bands that
either hold geographic area licenses or
have obtained extended implementation
authorizations. The Commission does
not know how many firms provide 800
MHz or 900 MHz geographic area SMR
service pursuant to extended
implementation authorizations, nor how
many of these providers have annual
revenues of no more than $15 million.
One firm has over $15 million in
revenues. The Commission assumes, for
its purposes here, that all of the
remaining existing extended
implementation authorizations are held
by small entities, as that term is defined
by the SBA. The Commission has held
auctions for geographic area licenses in
the 800 MHz and 900 MHz SMR bands.
There were 60 winning bidders that
qualified as small and very small
entities in the 900 MHz auctions. Of the
1,020 licenses won in the 900 MHz
auction, bidders qualifying as small and
very small entities won 263 licenses. In
the 800 MHz SMR auction, 38 of the 524
licenses won were won by small and
very small entities. Consequently, the
Commission estimates that there are 301
or fewer small entity SMR licensees in
the 800 MHz and 900 MHz bands that
may be affected by the rules and
policies proposed herein.

36. Rural Radiotelephone Service. The
Commission has not adopted a size

standard for small businesses specific to
the Rural Radiotelephone Service. The
service is defined in 47 CFR 22.99. A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio Systems
(BETRS). BETRS is defined in 47 CFR
22.757, 22.759. For purposes of this
IRFA, the Commission uses the SBA’s
size standard applicable to Cellular and
Other Wireless Telecommunications—
an entity employing no more than 1,500
persons. 13 CFR 121.201, NAICS code
517212. There are approximately 1,000
licensees in the Rural Radiotelephone
Service, and the Commission estimates
that almost all of them qualify as small
entities under the SBA’s size standard.
Consequently, the Commission
estimates that there are 1,000 or fewer
small entity licensees in the Rural
Radiotelphone Service that may be
affected by the rules and policies
proposed herein.

37. Fixed Microwave Services.
Microwave services include common
carrier, private-operational fixed, and
broadcast auxiliary radio services. For
common carrier fixed microwave
services (except Multipoint Distribution
Service), see 47 CFR part 101 (formerly
47 CFR part 21). Persons eligible under
parts 80 and 90 of the Commission’s
rules can use Private Operational-Fixed
Microwave services. See 47 CFR parts
80, 90. Stations in this service are called
operational-fixed to distinguish them
from common carrier and public fixed
stations. Only the licensee may use the
operational-fixed station, and only for
communications related to the
licensee’s commercial, industrial, or
safety operations. Auxiliary Microwave
Service is governed by 47 CFR part 74.
The Auxiliary Microwave Service is
available to licensees of broadcast
stations and to broadcast and cable
network entities. Broadcast auxiliary
microwave stations are used for relaying
broadcast television signals from the
studio to the transmitter, or between
two points, such as, a main studio and
an auxiliary studio. The service also
includes mobile TV pickups, which
relay signals from a remote location
back to the studio.

38. For purposes of this IRFA, the
Commission uses the SBA’s size
standard for the category Cellular and
Other Telecommunications, which is
1,500 or fewer employees. 13 CFR
121.201, NAICS code d to 517212. At
present, there are approximately 22,015
common carrier fixed licensees and
61,670 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services.
The Commission has not created a size
standard for a small business

specifically with respect to microwave
services. The Commission does not have
data specifying the number of these
licensees that have more than 1,500
employees, and thus is unable at this
time to estimate with greater precision
the number of fixed microwave service
licensees that would qualify as small
business concerns under the SBA’s
definition. Consequently, the
Commission estimates that there are
22,015 or fewer small common carrier
fixed microwave licensees and 61,670 or
fewer small private operational-fixed
microwave licensees and small
broadcast auxiliary radio licensees in
the microwave services that may be
affected by the rules and policies
proposed herein. The Commission
notes, however, that the common carrier
microwave fixed licensee category
includes some large entities.

39. 39 GHz Licensees. The
Commission has created a special small
business size standard for 39 GHz
licenses—an entity that has average
gross revenues of $40 million or less in
the three previous calendar years. See
Amendment of the Commission’s Rules
Regarding the 37.0-38.6 GHz and 38.6-
40.0 GHz Bands, ET Docket No. 95-183,
Report and Order, 63 FR 6079, February
6, 1998. An additional size standard for
“very small business” is: an entity that,
together with affiliates, has average
gross revenues of not more than $15
million for the preceding three calendar
years. Id. The SBA has approved these
size standards. See Letter to Kathleen
O’Brien Ham, Chief, Auctions and
Industry Analysis Division, Wireless
Telecommunications Bureau, FCC, from
Aida Alvarez, Administrator, SBA (Feb.
4, 1998). The auction of the 2,173 39
GHz licenses began on April 12, 2000
and closed on May 8, 2000. The 18
bidders who claimed small business
status won 849 licenses. Consequently,
the Commission estimates that 18 or
fewer 39 GHz licensees are small
entities that may be affected by the rules
and policies proposed herein.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

40. The Commission does not intend
that any proposal it may adopt pursuant
to this NPRM will increase existing
reporting, recordkeeping or other
compliance requirements.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

41. The RFA requires an agency to
describe any significant, specifically
small business, alternatives that it has
considered in reaching its proposed
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approach, which may include the
following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities. 5 U.S.C. 603(c).

42. According to the Petitioners, the
existing rate of $.24 does not provide
the statutory requirement of fair
compensation. Thus, the Commission is
concerned that inadequate
compensation may undermine the
statutory goals of promoting
competition among payphone providers
while simultaneously ensuring the
widespread deployment of payphones.
47 U.S.C. 276. The Commission is
further concerned that inadequate
payphone compensation may have
adverse economic impacts on smaller
entities that provide payphone service.
The Commission, therefore, is
examining various options, including a
proposed rule increasing the default
rate, to ensure the provision of fair
compensation.

43. The Commission, however,
recognizes that an alternative approach
to increasing the default rate has been
proposed by parties who contend that
any increase in the default rate may
further suppress demand for payphone
services. The Commission also
recognizes that in proposing this
alternative approach, these parties
contend that the fully distributed cost
methodology may be ripe for
reexamination.

44. Another proposed rule under
consideration may entail an
examination of the revenues generated
by non-traditional payphone services
such as the provision of internet access.
In the alternative, services other than
access to the internet, such as data
transfer and interactive functionalities
may be taken into consideration.
Accordingly, the Commission will
consider assessments of both the impact
of internet access and other new
technology services.

45. Finally, the Commission requests
comment on any small business related
concerns occasioned by proposed rules
addressing the reexamination of the
default rate, the use of non-traditional
payphone services, and other
alternatives that may impact small
businesses.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

46. None.

Ex Parte Presentations

47. This matter shall be treated as a
“permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules. 47 CFR 1.1200 et seq.
Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentations must contain summaries
of the substance of the presentations
and not merely a listing of the subjects
discussed. More than a one or two-
sentence description of the views and
arguments presented generally is
required. Other requirements pertaining
to oral and written presentations are set
forth in 47 CFR 1.1206(b).

Comment Filing Procedures

48. In order to facilitate review of
comments and reply comments, parties
must include the name of the filing
party and the date of the filing on all
comments and reply comments.
Comments and reply comments must
clearly identify the specific portion of
the NPRM to which a particular
comment or set of comments is
responsive.

49. Comments may be filed by using
the Commission’s Electronic Comment
Filing System (ECFS). See Electronic
Filing of Documents in Rulemaking
Proceedings, 63 FR 2421 (May 1, 1998).
Comments filed through the ECFS may
be sent as an electronic file via the
Internet to http://www.fcc.gov/e-file/
ecfs.html. Generally, only one copy of
an electronic submission must be filed.
In completing the transmittal screen,
commenters must include their full
name, Postal Service mailing address,
and the applicable docket or rulemaking
number. Parties may also submit an
electronic comment by Internet e-mail.
To get filing instructions for e-mail
comments, commenters should send an
e-mail to ecfs@fcc.gov, and must include
the following words in the body of the
message, “‘get form <your e-mail
address<=." A sample form and
directions will be sent in reply.

50. Comments may be filed by filing
paper copies. Parties who choose to file
by paper must file an original and five
copies of each filing. Two copies of each
filing must also be sent to the Chief,
Pricing Policy Division, Wireline
Competition Bureau, Federal
Communications Commission, 445
Twelfth Street SW., Washington, DC
20554.

51. Filings can be sent by hand or
messenger delivery, by commercial

overnight courier, or by first-class or
overnight U.S. Postal Service mail
(although we continue to experience
delays in receiving U.S. Postal Service
mail). The Commission’s contractor,
Natek, Inc., will receive hand-delivered
or messenger-delivered paper filings for
the Commission’s Secretary at 236
Massachusetts Avenue NE., Suite 110,
Washington, DC 20002. The filing hours
at this location are 8 a.m. to 7 p.m. All
hand deliveries must be held together
with rubber bands or fasteners. Any
envelopes must be discarded before
entering the building. Commercial
overnight mail (other than U.S. Postal
Service Express Mail and Priority Mail)
must be sent to 9300 East Hampton
Drive, Capital Heights, MD 20743. U.S.
Postal Service first-class mail, Express
Mail, and Priority Mail should be sent
to 445 Twelfth Street SW., Washington,
DC 20554. The Commission advises that
electronic media not be sent through the
U.S. Postal Service. All filings must be
addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

Ordering Clauses

52. Accordingly, the Petitions for
Rulemaking filed by APCC and the
RBOC Payphone Coalition are granted
as set forth herein.

53. Pursuant to the authority
contained in 47 U.S.C. 151, 154, 201—
205, 215, 218, 219, 220, 226, 276 and
405, this Notice of Proposed
Rulemaking is adopted.

54. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

List of Subjects in 47 CFR Part 64
Communications common carriers,

Telecommunications, Telephone.

Federal Communications Commission.

Marlene H. Dortch,
Secretary.

Rules Changes

The Federal Communications
Commission proposes to amend 47 CFR
part 64 as follows:

PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

1. The authority citation for part 64
continues to read as follows:
Authority: 47 U.S.C. 154, 254(k); secs.

403(b)(2)(B),(c), Public Law 104-104, 110
Stat. 56. Interpret or apply 47 U.S.C. 201,
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218, 225, 226, 228, and 254 (k) unless
otherwise noted.

2. Revise §64.1300 (c) to read as
follows:

§64.1300 Payphone compensation
obligation.
* * * * *

(c) In the absence of an agreement as
required by paragraph (a) of this section,
the carrier is obligated to compensate
the payphone service provider at a per-
call rate of $0.__.

[FR Doc. 03—30309 Filed 12—5-03; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. NHTSA-03-16601]

RIN 2127-AJ12

Federal Motor Vehicle Safety
Standards; Low Speed Vehicles

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposal addresses two
petitions for rulemaking regarding the
exclusion of trucks from the definition
of “low-speed vehicle”” (LSV). The
proposed definition would expand the
LSV class to include trucks, but would
limit the class to small vehicles. In
addition, the proposed definition is
more complete than the current
definition.

DATES: You should submit comments
early enough to ensure that Docket
Management receives them not later
than February 6, 2004.

ADDRESSES: You may submit comments
[identified by the DOT DMS Docket
Number] by any of the following
methods:

» Web Site: http://dms.dot.gov.
Follow the instructions for
submitting comments on the DOT
electronic docket site.

e Fax: 1-202—493-2251.

* Mail: Docket Management Facility;
U.S. Department of Transportation,
400 Seventh Street, SW., Nassif
Building, Room PL—401,
Washington, DC 20590-001.

* Hand Delivery: Room PL-401 on
the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 am and
5 pm, Monday through Friday,
except Federal Holidays.

 Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow
the online instructions for
submitting comments.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identification
Number (RIN) for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
Requests for Comments heading of the
SUPPLEMENTARY INFORMATION section of
this document. Note that all comments
received will be posted without change
to http://dms.dot.gov, including any
personal information provided. Please
see the discussion of the Privacy Act
under the Comments heading.

Docket: For access to the docket to
read background documents or
comments received, go to http://
dms.dot.gov at any time or to Room PL—
401 on the plaza level of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC, between 9 am and 5
pm, Monday through Friday, except
Federal Holidays.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues: Gayle Dalrymple,
Office of Crash Avoidance Standards,
NVS-123, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW., Washington, DC 20590,
telephone 202-366-5559, facsimile
202—-493-2739, e-mail
gayle.dalrymple@nhtsa.dot.gov.

For legal issues: Christopher Calamita,
Office of Chief Counsel, National
Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington,
DC 20590, telephone 202-366-2992,
facsimile 202—-366-3820.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

II. Proposed Change to Definition of Low-
speed Vehicle

III. Proposed Effective Date

IV. Comments

V. Regulatory Analyses and Notices

I. Background

On June 17, 1998, the National
Highway Traffic Safety Administration
(NHTSA) published a final rule
establishing a new Federal Motor
Vehicle Safety Standard (FMVSS) No.
500, “Low-speed vehicles,” and added a
definition of “low-speed vehicle” (LSV)
to 49 CFR 571.3 (63 FR 33194). This
new FMVSS and vehicle classification
responded to the growing public interest
in using golf cars and other similarly
sized small vehicles to make short trips
for shopping, social and recreational
purposes primarily within retirement or

other planned, self-contained
communities. These vehicles, many of
which are electric-powered, offer
comparatively low-cost, energy-
efficient, low-emission, quiet
transportation. Electric LSVs are also
known as Neighborhood Electric
Vehicles (NEVs). The current definition
of LSV is ““a 4-wheeled motor vehicle,
other than a truck,?2 whose speed
attainable in 1.6 km (1 mile) is more
than 32 kilometers per hour (20 miles
per hour) and not more than 40
kilometers per hour (25 miles per hour)
on a paved level surface.”

In the preamble to the notice of
proposed rulemaking, in the preamble
to the final rule, in response to petitions
for reconsideration of the final rule, and
in letters of interpretation of the
definition of LSV, we made it clear that
our vision of an LSV is a small,
lightweight vehicle that could not meet
FMVSSs appropriate for larger and
heavier vehicles. (The citations for these
documents are provided later in this
preamble.) In the NPRM, we proposed
the “creation of a new class of vehicle
* * * with a definitional criterion of
speed alone.” Trucks were not
excluded; however, low-speed vehicles
with “work performing features” (such
as a street sweeper) would have been
excluded from the equipment
requirement of the proposed standard.
Not excluding trucks from the LSV
definition would have had the
unintended result of rendering some
vehicles that already met FMVSSs
subject to neither those standards nor
even the minimum requirements
applying to LSVs. In the preamble to the
final rule, we noted:

vehicles with “work performing equipment”
(i.e., certain trucks) would have been LSVs
under the proposal, although not required to
meet Standard No. 500. Under the final rule,
these vehicles are no longer included and
must continue to meet truck FMVSSs. This
change is consistent with the rationale of this
rulemaking, which is to eliminate a
regulatory conflict involving passenger-
carrying vehicles. Further, NHTSA concludes
that the truck FMVSSs remain appropriate
for trucks with a speed capability between 20
and 25 miles per hour and that these
standards have not inhibited their
introduction in the past. (63 FR 33194,
33197.)

The trucks under discussion in the
above paragraph were heavy vehicles,
such as street sweepers and other slow-
moving special task vehicles. The

1Upon review of LSVs currently manufactured,
the agency is not aware of an LSV designed with
a non-electric power source.

2 A “truck” is defined at 49 CFR 571.3(b) as “‘a
motor vehicle with motive power, except a trailer,
designed primarily for the transportation of
property or special purpose equipment.”
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exclusion of trucks added in the final
rule was meant to prevent these heavy
vehicles, which already complied with
the appropriate FMVSS, from falling
into the new LSV class.

The purpose of low speed vehicles
was represented to us at the public
meetings prior to the NPRM to establish
the LSV class and in comments to that
notice, as convenient, low-cost, low-
emission transportation of up to four
people within the confines of a planned,
often gated, community. However, as of
July 2002, 17 states allow LSVs to
operate on public roads with speed
limits up to 35 miles per hour and one
state allows their operation on roads
with speed limits of up to 40 miles per
hour. The laws of 27 states allow LSV
operation on public roads, while not
specifically regulating them, and the
laws of six states prohibit LSVs on
public roads without a specific
authorizing regulation.3

We continue to urge states to be very
careful when contemplating the use of
these vehicles on public roads. States
must remain aware that LSVs do not
have the occupant protection capability
of other motor vehicles, that their
lightweight makes their occupants very
vulnerable in any collision with a non-
LSV vehicle, and that the force involved
in that collision increases proportional
to the square of the velocity of travel.
For example, the result of a vehicle
collision at 35 mph is twice as severe as
the same collision at 25 mph. We
continue to anticipate that LSV use on
roads outside confined, controlled areas
will be limited by the fact that
occupants will not want to travel at less
than 25 miles per hour in mixed-vehicle
traffic for other than very short trips,
regardless of how states may or may not
restrict their use.

Since the publication of the final rule,
we have received two petitions
regarding the exclusion of trucks from
the definition of LSV. The first was a
petition for reconsideration of the final
rule by Solectria (seconded by Electric
Transportation Coalition) asking us to
reconsider the exclusion of trucks from
the definition of LSV because Solectria
manufactures a micro electric pickup
truck. Solectria said its truck was
“suitable”” for many uses off the public
roads, such as airport and college
properties and in parks. Solectria asked
that we amend the definition of LSV to
exclude only trucks with a curb weight
greater than 2,200 pounds.

In our response to Solectria’s petition
for reconsideration (65 FR 53219;

3“Use of Low-speed Vehicle on Public Roads’;
Insurance Institute for Highway Safety; July 19,
2002.

September 1, 2000), we reiterated the
discussion from the preamble to the
final rule that we believed excluding
trucks from Standard 500 “ensures that
such trucks must continue to meet the
Federal standards that have always
applied to trucks with a maximum
speed of more than 20 miles per hour”
and that we believed the decision to be
‘“consistent with the rationale of this
rulemaking, which is to eliminate a
regulatory conflict involving passenger-
carrying vehicles.” We noted that
FMVSSs applicable to trucks with a
maximum speed between 20 and 25
miles per hour had not inhibited the
introduction of such trucks in the past.
However, we also stated,

We are still considering this petition, and
have not reached a decision whether to grant
or to deny it. Our decision will be reflected
in the notice of proposed rulemaking under
consideration for establishing performance
requirements for safety equipment on LSVs.

Subsequently, the agency received a
petition regarding the LSV definition
from Global Electric Motorcars (GEM), a
DaimlerChrysler company, in January of
2002. GEM asked that NHTSA change
the definition of LSV, “to include
“trucks” or vehicles designed primarily
for the transportation of property or
special purpose equipment, so long as
they meet the existing vehicle speed
limitations of the definition.” GEM
noted that the NPRM stated “LSVs
would include all motor vehicles, other
than motorcycles * * *, whose speed
* * * does not exceed 25 mph,” and
that the agency recognized, ‘“‘that there
is no reasonable justification for
subjecting low-speed vehicles like golf
carts and mini-bikes to full range of
safety standards that apply to heavier,
faster vehicles.”

GEM contends that excluding trucks
from the LSV class “will severely limit
manufacturers” ability to fully realize
the potential benefits of the LSV rule.”
GEM currently produces two- and four-
passenger LSVs with a cargo bin and a
two-passenger model with a short or
long metal cargo bed. It would like to
expand its line of LSVs to include
“small community ambulances, and fire
trucks,” and believes that applying all
truck FMVSS’s to these proposed NEV
trucks,

is completely arbitrary because the vehicles
are not materially different from their LSV
passenger vehicle cousins, and there is no
evidence that somehow the vehicles are less
safe than those passenger vehicle cousins.

* * * Requiring these vehicles to meet the
Federal standards for side impact, front
impact and air bags would require a vehicle
design that would be too heavy for its
intended LSV uses.

As a result of the petitions received by
both GEM and Solectria, the agency has
decided to reconsider the LSV
definition. We tentatively agree with the
petitioners that the current exclusion of
trucks from the LSV definition is too
broad and does not fully reflect current
interpretations. Therefore, in this notice,
we are proposing to drop the exclusion
of trucks from the definition, and to
limit the LSV class in a more complete
way.

II. Proposed Change to Definition of
Low-Speed Vehicle

The agency is proposing to amend the
definition of low-speed vehicle, in
response to the two petitions discussed
above. If made final, the amended
definition of LSV would eliminate an
overly broad restriction on LSVs with
cargo carrying capacity and establish a
more complete definition.

The current definition of LSV is:

Low-speed vehicle means a 4-wheeled motor
vehicle, other than a truck, whose speed
attainable in 1.6 km (1 mile) is more than 32
kilometers per hour (20 miles per hour) and
not more than 40 kilometers per hour (25
miles per hour) on a paved level surface. (49
CFR 517.3(b))

The agency is proposing the following
definition:

Low-speed vehicle means

(a) a 4-wheeled motor vehicle,

(b) whose speed attainable in 1.6 km (1
mile) is more than 32 kilometers per
hour (20 miles per hour) and not more
than 40 kilometers per hour (25 miles
per hour) on a paved level surface,

(c) whose rated cargo load is at least 36
kilograms (80 pounds), and

(d) whose GVWR is less than 1,134
kilograms (2,500 pounds).

The amended definition would
eliminate the exclusion of “trucks” from
the LSV classification and address the
petitioners’ claim that no logical basis
exists to differentiate between passenger
and cargo-carrying low-speed vehicles.
At the same time, the proposed
definition would be more complete and
would better communicate the concept
that NHTSA has always expressed:
LSVs are a class of vehicles for which
the FMVSS for cars, trucks, and
multipurpose passenger vehicles are
inappropriate because of the small size
of the vehicles in this class.

Our Rationale for Proposing that LSVs
Have a Maximum GVWR of 2500
Pounds and a Minimum Rated Cargo
Load of 80 Pounds

The NPRM that proposed to establish
the LSV class, initiated “‘rulemaking
based upon oral presentations at the
agency’s public meetings and written
comments received on the appropriate
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classification and safety regulations for
golf cars and other small, light-weight
vehicles that are capable of being driven
on the public roads.” (62 FR 1077,
January 8, 1997) In every discussion of
LSVs by the agency—from the public
meetings preceding the 1997 NPRM
through the 2002 NPRM on LSV
conspicuity (67 FR 46149, July 12,
2002) +—the agency’s main reason for
excluding these vehicles from
compliance with other FMVSS was the
idea that such compliance was
inappropriate for a class of “small,
lightweight vehicles.”” On June 28, 2000,
NHTSA replied to a request for legal
interpretation regarding the definition of
LSV from Thomas Dahl of Lampasas,
Texas. Mr. Dahl asked, “whether speed
governing devices are allowed by the
NHTSA to meet the interpretation of
low-speed vehicle.” In its response, the
agency stated, in part:

The preambles of the rulemaking notices
under which the definition and Federal
Motor Vehicle Safety Standard No. 500, Low-
Speed Vehicles were adopted, clearly
indicate that the purpose of the rulemaking
was to accommodate a new category of small
motor vehicle which was making its
appearance in retirement communities.

* * * Because of their small size and light
weight, these vehicles could not meet Federal
motor vehicle safety standards appropriate
for larger and heavier vehicles, such as
requirements to be met in 30 mph barrier
crashes. The common feature of this
emerging class of motor vehicle appeared to
be a maximum speed capability of not more
than 25 miles per hour as designed and

manufactured, and we decided upon that as
the principal feature of the definition.

These vehicles needed to be excluded
from the FMVSS because of their small
size. This decision was appropriate
because of the vehicles’ low operating
speed and restricted areas of use.

It has become apparent from the
Solectria and GEM petitions, and letters
like Mr. Dahl’s, that there is a need to
limit the LSV class to small vehicles, to
prevent attempts to circumvent the
FMVSS for cars, trucks and
multipurpose passenger vehicles by
applying the LSV classification to
vehicle types that are able to meet the
standards, and to make the definition
more complete. The exclusion of trucks
from the definition of LSV does not
accomplish this goal. As such, we are
proposing to limit the definition of LSV
to small vehicles objectively through the
use of a limitation on the Gross Vehicle
Weight Rating (GVWR) combined with a
requirement for a minimum rated cargo
load (RCL).

We have tentatively identified
vehicles with a GVWR of less than 2,500
pounds as constituting a class of motor
vehicles so small that vehicles in this
class are generally unable to meet all of
the FMVSS required for passenger cars,
multipurpose vehicles, and trucks.
When trucks were originally excluded
from the definition of LSV, the agency
was considering heavy, slow moving
vehicles (e.g., street cleaners) that,
because of their heavier weight, were
able to meet all of the FMVSS

applicable to trucks. Under the
proposed definition, these heavier, but
slower moving trucks would still be
excluded from the definition of LSV and
thus would still be required to meet all
of the FMVSSs applicable to trucks.

The tentative GVWR limit is a result
of examining the GVWRs of existing
NEVs, GVWR ranges submitted by
companies registering with NHTSA as
intending to manufacture LSVs, and, as
a comparison group, small passenger
cars, multipurpose passenger vehicles,
and trucks that are certified to all
applicable FMVSS. We also note that
the Society of Automotive Engineers
Surface Vehicle Standard J2358, Low
Speed Vehicles, includes in its scope:

any powered vehicle with a minimum of 4-
wheels, a maximum level ground speed of
more than 32 km/h (20 mph) but less than

40 km/h (25 mph), a maximum rated capacity
of 500 kg (1100 lb), and a maximum gross
vehicle weight of 1135 kg (2500 1b), that is
intended for transporting not more than four
(4) persons and operating on designated
roadways where permitted by law.

The U.S. Department of Energy
conducted a Field Operations Program,
“NEVAmerica”. We examined the
vehicle specifications of the vehicles
involved in that program. Five examples
are: the Columbia ParCar four-
passenger, Ford Th!nk four-passenger,
GEM E825 long bed utility, GEM E825
short bed utility, Frazer-Nash 4XLSV
NEV. Specifications for these vehicles
are given in the table below.

. . . GVWRS? in

Vehicle Configuration pounds
GEM E825 Short Bed Utility ... 2-passenger seating, 4-foot aluminum cargo bed ...... 1,7906
GEM EB825 Long Bed Utility .... 2-passenger seating, 6-foot aluminum cargo bed ... 2,300
Ford Think Neighbor7 ............. 4-passenger SEAtiNGg, .......cccceeveririenieeiiieenniereeninens 2,300
Columbia ParCar .............. 4-passenger SeatiNg, .......ccccuceeerrieeerireeennne 2,460
Frazer-Nash 4XLSV NEV ... 2-passenger seating, pick-up truck-like bed ...........ccccconiiininn 3,304

5As listed in the NEV America results.

6 GEM sales literature lists this vechilce as 1,850 pounds.

7Ford no longer produced the Think vehicle.

Thirty-nine manufacturers have
registered with NHTSA as intending to
manufacture LSVs. Of these, six
manufacturers have listed the GVWR
range of their vehicles as including
vehicles over 3,500 pounds, five more
list the GVWR range of their vehicles as

including vehicles over 2,500 pounds,
and three manufacturers do not list a
GVWR range. We do not know how
many of these 39 manufacturers are
currently manufacturing and selling
vehicles certified as LSVs or the GVWR
of any vehicles certified as LSVs.

For comparison purposes, we sought
out passenger cars, multipurpose
passenger vehicles, and trucks that are
certified as fully compliant with all
applicable FMVSS. Example vehicles
and their GVWR are shown below
(model year 2003).

; GVWR in
Vehicle Type pounds
HONA@ INSIGNT ... Passenger car 2,212
Toyota Echo ........ Passenger car .... 3,010
Hyundai Accent ...... Passenger car .... 3,310
Chevrolet Tracker .. SUV e, 3,483
Honda Civic ............ Passenger car .... 3,485
Toyota Prius ..... Passenger car .... 3,615
o] o B o Tor LSRRt Passenger car 3,620
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Vehicle Type Gp\(/)\l/JVani S|n
TOYOtA RAVA .ot e e e 3,841
Jeep Wrangler ... 4,450
o] o I = - T o =] USRSt 4,800

It is obvious from this table that there
are vehicles currently available,
certified to the FMVSS, with a GVWR
less than the GVWR of some NEVs. At
this time, we believe that there can be
no logical justification for allowing
wholesale exclusion from the FMVSS of
vehicles that are heavier than some
fully-certified vehicles, other than
providing some weight allowance for an
electric propulsion system (which is
generally heavier than a small internal-
combustion engine). We believe that
many LSVs are electric. We are
especially hesitant to allow heavier
vehicles to be certified as LSVs when
there are currently no performance
requirements for service brakes and tires
appropriate for the weight of the
vehicle. We are proposing to set the
GVWR ceiling for the LSV class at 2,500
pounds to allow for the generally
heavier electric propulsion systems and
need for storage batteries. We are
currently working on a rulemaking to
establish performance standards for
LSVs and the issue of the appropriate
GVWR for LSVs could be revisited when
such requirements are identified. We
seek comment from vehicle
manufacturers and users on the issue of
the appropriate GVWR limit for LSVs.

We are tentatively proposing an
additional requirement of a minimum
RCL of 80 pounds. Eighty pounds is the
approximate weight of two full golf
bags. GVWR must be greater than the
sum of the unloaded vehicle weight,
RCL, and 150 pounds times the number
of designated seating positions (DSPs).
(49 CFR 567.4(g)(3).) Given the lack of
a tire performance standard applicable
to this vehicle type, risk of tire failure
due to vehicle overloading is increased.
Combining a minimum RCL with a
maximum GVWR ensures some load
carrying capacity in addition to the
regulatory requirement of 150 pounds
per DSP. Given that these vehicles
typically have only two DSPs, they are
more likely than an ordinary passenger
vehicle to driven fully loaded. We seek
comment on our rationale for imposing
a minimum RCL, and what that
minimum should be.

In summary, the proposed change to
the definition of LSV would make the
definition more complete and less open
to the necessity of interpretation, clearer
as to the type of vehicle NHTSA
intended to be excluded from the

FMVSS for cars, trucks and
multipurpose passenger vehicles under
the LSV definition, and allow the
manufacturers of LSVs more flexibility
in the design of their products without
sacrificing the safety of the vehicles’
users. Further, the crash avoidance and
crash protection requirements for an
LSV are appropriate for that vehicle’s
size regardless of whether the vehicle is
designed to transport passengers or
cargo.

III. Proposed Effective Date

This proposal would remove the
provision that precludes the
manufacture of trucks as LSVs, and add
the restriction that LSVs must have a
GVWR less than 2,500 pounds and RCL
of at least 80 pounds. The agency has
limited knowledge as to the number of
manufacturers producing or intending
to produce motor vehicles certified as
LSVs under the existing definition of
that term. Further, the agency has
limited knowledge as to the exact
specifications of the LSVs currently
manufactured and is not aware of any
LSV currently manufactured that would
no longer be classified as an LSV under
the proposed definition. However, based
on the information the agency does
have, we do not anticipate that any LSV
currently produced would need to be
redesigned to meet the proposed
definition.

Therefore, NHTSA is proposing that
an effective date 45 days after the
publication of a final rule. The 45 day
effective date would allow LSV
manufacturers the flexibility to proceed
with the introduction of new vehicles as
quickly as possible. The agency is
requesting comment on the
appropriateness of the proposed lead
time.

IV. Comments
Questions for Comment

In addition to comments on the
proposed rule, the agency is seeking
comments on the following specific
issues.

1. Are there reasons we should allow
some heavier vehicles to be
certified as LSVs? If so, would
GVWR be sufficient to identify
those vehicles or should other
criteria be used in conjunction with
GVWR?

2. Is restricting the GVWR the most
appropriate method of restricting
the size of LSVs?

3. Is our belief that many LSVs are
electric correct and is the proposed
weight allowance for the electric
propulsion system appropriate?

4. We request comment on the exact
specifications of LSVs that
manufacturers are currently
producing or planning to produce
to aid us in determining if a longer
lead time should be provided. With
respect to manufacturers
contemplating the production of
LSVs above the proposed limit, to
what extent have investments been
made to bring these vehicles to
market?

5. We request information on the
GVWR, RCL, and power plant
specifications of LSVs currently
being manufactured.

When commenting on these issues,
commenters should remember that
vehicles designed primarily for use off
the public roads, regardless of weight or
speed, are not subject to the FMVSS.
Therefore, certification as an LSV is not
necessary for vehicles which operate
only on private roads and grounds, such
as at airports, some academic and
business campuses, and industrial
plants and grounds.

How Do I Prepare and Submit
Comments?

Your comments must be written and
in English. To ensure that your
comments are correctly filed in the
Docket, please include the docket
number of this document in your
comments.

Your comments must not be more
than 15 pages long. (49 CFR 553.21.) We
established this limit to encourage you
to write your primary comments in a
concise fashion. However, you may
attach necessary additional documents
to your comments. There is no limit on
the length of the attachments.

Please submit two copies of your
comments, including the attachments,
to Docket Management at the address
given above under ADDRESSES.

You may also submit your comments
to the docket electronically by logging
onto the Dockets Management System
website at http://dms.dot.gov. Click on
“Help & Information” or ‘““Help/Info” to
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obtain instructions for filing the
document electronically.

How Can I Be Sure That My Comments
Were Received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,
stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

How Do I Submit Confidential Business
Information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given
above under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to Docket
Management at the address given above
under ADDRESSES. When you send a
comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in our confidential business
information regulation. (49 CFR Part
512.)

Will the Agency Consider Late
Comments?

We will consider all comments that
Docket Management receives before the
close of business on the comment
closing date indicated above under
DATES. To the extent possible, we will
also consider comments that Docket
Management receives after that date. If
Docket Management receives a comment
too late for us to consider it in
developing a final rule (assuming that
one is issued), we will consider that
comment as an informal suggestion for
future rulemaking action.

How Can I Read the Comments
Submitted by Other People?

You may read the comments received
by Docket Management at the address
given above under ADDRESSES. The
hours of the Docket are indicated above
in the same location.

You may also see the comments on
the Internet. To read the comments on
the Internet, take the following steps:

1. Go to the Docket Management
System (DMS) Web page of the
Department of Transportation
(http://dms.dot.gov/).

2. On that page, click on “search.”

3. On the next page (http://
dms.dot.gov/search/), type in the
four-digit docket number shown at
the beginning of this document.
Example: If the docket number were
“NHTSA-1998-1234,” you would
type “1234.” After typing the
docket number, click on “‘search.”

4. On the next page, which contains
docket summary information for the
docket you selected, click on the
desired comments. You may
download the comments. Although
the comments are imaged
documents, instead of word
processing documents, the “pdf”
versions of the documents are word
searchable.

Please note that even after the
comment closing date, we will continue
to file relevant information in the
Docket as it becomes available. Further,
some people may submit late comments.
Accordingly, we recommend that you
periodically check the Docket for new
material.

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

V. Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under E.O. 12866
and the Department of Transportation’s
regulatory policies and procedures. This
rulemaking document was not reviewed
under E.O. 12866, “Regulatory Planning
and Review.” Based on the limited
information currently available to the
agency, as discussed under Section III,
Proposed Effective Date, the agency
tentatively concludes that the proposed
amendments would not have more than
a minimal impact on LSV manufacturers
and users. The agency is not aware of
any LSV currently produced that would
no longer be classified as an LSV under
the proposed definition or that would
need to be redesigned because of that
proposal.

Regulatory Flexibility Act

NHTSA has also considered the
impacts of this notice under the
Regulatory Flexibility Act. Based on the
limited information currently available
to the agency, as discussed under

Section I1I, Proposed Effective Date, I
certify that the proposed amendment
would not have a significant economic
impact on LSV manufacturers. The
proposed definition would permit more
flexibility in the design of LSVs and
allow manufacturers to broaden the LSV
market. The agency cannot forecast the
extent to which manufacturers would
take advantage of that opportunity.
Therefore, a Preliminary Regulatory
Flexibility Analysis has not been
performed. The agency is requesting
comments on this certification.

Paperwork Reduction Act

NHTSA has analyzed this proposed
rule under the Paperwork Reduction Act
of 1995 (Pub. L. 104-13) and
determined that it would not impose
any new information collection
requirements as that term is defined by
the Office of Management and Budget
(OMB) in 5 CFR part 1320.

The National Environmental Policy Act

NHTSA has also analyzed this
proposed rule under the National
Environmental Policy Act and
determined that it would have no
significant impact on the human
environment. LSV usage is very small in
comparison to that of motor vehicles as
a whole; therefore, any change to the
LSV segment would not have a
significant environmental effect.

The Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. This proposal would
not result in annual expenditures
exceeding the $100 million threshold.

Executive Order 13132 (Federalism)

Executive Order 13132 on
“Federalism” requires us to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
“regulatory policies that have
federalism implications.” The Executive
Order defines this phrase to include
regulations ‘““that have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” The
agency has analyzed this rule in
accordance with the principles and
criteria set forth in Executive Order
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13132 and has determined that it will
not have sufficient federalism
implications to warrant consultation
with State and local officials or the
preparation of a federalism summary
impact statement. This rule regulates
the manufacturers of motor vehicles and
motor vehicle equipment and will not
have substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132.

Executive Order 12778 (Civil Justice
Reform)

This proposed rule has no retroactive
effect. NHTSA is not aware of any state
law that would be preempted by this
proposed rule. This proposed rule
would not repeal any existing Federal
law or regulation. If this proposal were
to become a final rule, it would modify
existing law only to the extent that it
would change the definition of a low-
speed vehicle. This proposed rule
would not require submission of a
petition for reconsideration or the
initiation of other administrative
proceedings before a party may file suit
in court.

Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

Plain Language

Executive Order 12866 requires each
agency to write all rules in plain
language. Application of the principles
of plain language includes consideration
of the following questions:

—Have we organized the material to suit
the public’s needs?

—Are the requirements in the rule
clearly stated?

—Does the rule contain technical
language or jargon that is not clear?

—Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

—Would more (but shorter) sections be
better?

—Could we improve clarity by adding
tables, lists, or diagrams?

—What else could we do to make this
rulemaking easier to understand?

If you have any responses to these
questions, please include them in your
comments on this NPRM.

Data Quality Guidelines

After reviewing the provisions of
proposed rule, pursuant to OMB’s
Guidelines for Ensuring and
Maximizing the Quality, Objectivity,
Utility, and Integrity of Information
Disseminated by Federal Agencies
(“Guidelines”) issued by the Office of
Management and Budget (OMB) (67 FR
8452, Feb. 22, 2002) and published in
final form by the Department of
Transportation on October 1, 2002 (67
FR 61719), NHTSA has determined that
nothing in this rulemaking action would
result in “information dissemination” to
the public, as that term is defined in the
Guidelines.

Executive Order 13045

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be ‘“’economically
significant”’ as defined under Executive
Order 12866, and (2) concerns an
environmental, health or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by us.
As noted earlier, this rule is not
economically significant, nor does it
concern a safety risk with a
disproportionate effect on children.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement

Act (NTTAA) requires NHTSA to
evaluate and use existing voluntary

consensus standards in its regulatory
activities unless doing so would be
inconsistent with applicable law (e.g.,
the statutory provisions regarding
NHTSA’s vehicle safety authority) or
otherwise impractical. In meeting that
available and potentially applicable
voluntary consensus standard, we are
required by the Act to provide Congress,
through OMB, an explanation of the
reasons for not using such standards.
This rule does not propose any
standards, consensus-based or
otherwise.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Low-speed vehicles.

For reasons set forth in the preamble,
NHTSA proposes to amend 49 CFR part
571 as follows:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
would continue to read as follows:

Authority: 49 U.S.C. 322, 30111, 30166 and
30177; delegation of authority at 49 CFR 1.50.

Subpart A—General

2. Section 571.3(b) would be amended
by revising the term “low-speed
vehicle” to read as follows:

§571.3 Definitions.

* * * * *
(b) Other definitions * * *
* * * * *

Low-speed vehicle (LSV) means,

(a) a 4-wheeled motor vehicle,

(b) whose speed attainable in 1.6 km
(1 mile) is more than 32 kilometers per
hour (20 miles per hour) and not more
than 40 kilometers per hour (25 miles
per hour) on a paved level surface,

(c) whose rated cargo load is at least
36 kilograms (80 pounds), and

(d) whose GVWR is less than 1,134
kilograms (2,500 pounds).

* * * * *
Dated: December 3, 2003.
Stephen R. Kratzke,
Associate Administrator for Rulemaking.

[FR Doc. 03—-30379 Filed 12—-5—-03; 8:45 am]|
BILLING CODE 4910-59-P
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DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Trade Adjustment Assistance for
Farmers

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice.

The Administrator, Foreign
Agricultural Service (FAS), today
denied a petition for trade adjustment
assistance (TAA) that was filed on
October 28, 2003, by fresh garlic
producers in California.
SUPPLEMENTARY INFORMATION: Upon
investigation, the Administrator
determined that domestic producer
prices did not decline by more than 20
percent during October 2002 through
September 2003 when compared with
the previous 5-year average, a condition
required for certifying a petition for
TAA.

FOR FURTHER INFORMATION CONTACT:
Jean-Louis Pajot, Coordinator, Trade
Adjustment Assistance for Farmers,
FAS, USDA, (202) 720-2916, email:
trade.adjustment@fas.usda.gov.

Dated: November 26, 2003.

A. Ellen Terpstra,

Administrator, Foreign Agricultural Service.
[FR Doc. 03—-30324 Filed 12—5-03; 8:45 am]
BILLING CODE 3410-10-M

DEPARTMENT OF AGRICULTURE
Forest Service

Southwest Region; Authorization of
Livestock Grazing Activities on the
Sacramento Grazing Allotment,
Sacramento Ranger District, Lincoln
National Forest, Otero County, NM

AGENCY: Forest Service, USDA.
ACTION: Revised Notice of Intent to
Prepare a Final Environmental Impact
Statement for the Authorization of

Livestock Grazing on the Sacramento
Grazing Allotment.

SUMMARY: In a previous Federal Register
announcement (July 5, 2002, Vol 67, No.
129, page 44805) the Forest service
provided notice it would prepare a final
environmental impact statement on a
proposal to authorize livestock grazing
activities on the Sacramento Grazing
Allotment by October 2000. The project
area encompasses approximately
115,000 acres of National Forest lands
on the Sacramento Ranger District of the
Lincoln National Forest. The
Sacramento Grazing allotment
comprises approximately 25% of the
ranger district. The project has
generated controversy on three main
points; effects to threatened and
endangered animal and plant species,
concern for degraded riparian areas, and
forage competition between wildlife and
livestock. This notice is to advise
interested parties that a final
environmental impact statement (FEIS)
will be available for public review in
January 2004.

Responsible Official: The District

Ranger will decide whether or not to
authorize domestic livestock grazing on
the Sacramento Allotment which will
include appropriate forest plan
standards and guidelines in part 3 of the
existing grazing permit. If grazing is
authorized, the District Ranger will
decide on the permitted number of
animals and season of use, range
facilities to be constructed, allowable
utilization standards, required
monitoring, and mitigation measures
(best management practices, BMPs).
FOR FURTHER INFORMATION CONTACT:
Questions about the proposed project
and scope of analysis should be directed
to Rick Newmon or Mark Cadwallader
at (505 682—-2551).

Dated: November 7, 2003.

Jose M. Martinez,

Forest Supervisor, Lincoln National Forest.
[FR Doc. 03-30347 Filed 12-5-03; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Glenn/Colusa County Resource
Advisory Committee

AGENCY: Forest Service, USDA.

ACTION: Notice of meeting.

SUMMARY: The Glenn/Colusa County
Resource Advisory Committee (RAC)
will meet in Willows, California.
Agenda items to be covered include: (1)
Introductions, (2) Approval of Minutes,
(3) Public Comment, (4) Brochure for
Glenn/Colusa, (5) Glenn County School
Project/Possible Action (7) Bear Wallow
Trail, (8) Grindstone Chaparral Burn/
Possible Action, (9) General Discussion,
(10) Next Agenda.

DATES: The meeting will be held on
December 15, 2003, from 1:30 p.m. and
end at approximately 4:30 p.m.

ADDRESSES: The meeting will be held at
the Mendocino National Forest
Supervisor’s Office, 825 N. Humboldt
Ave., Willows, CA 95988. Individuals
wishing to speak or propose agenda
items must send their names and
proposals to Jim Giachino, DFO, 825 N.
Humboldt Ave., Willows, CA 95988.

FOR FURTHER INFORMATION CONTACT:
Bobbin Gaddini, Committee
Coordinator, USDA, Mendocino
National Forest, Grindstone Ranger
District, PO Box 164, Elk Creek, CA
95939. (530) 968—5329; e-mail
ggaddini@fs.fed.us.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring matters to the attention of the
Committee may file written statements
with the Committee staff before or after
the meeting. Public input sessions will
be provided and individuals who made
written requests by December 11, 2003
will have the opportunity to address the
committee at those sessions.

Dated: December 2, 2003.
James F. Giachino,
Designated Federal Official.
[FR Doc. 03—30340 Filed 12—5-03; 8:45 am)|]
BILLING CODE 3410-11-M
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DEPARTMENT OF AGRICULTURE

Forest Service
DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[CA 668—03-1040-DP-083A]

Monument Advisory Committee
Meeting Schedule

AGENCY: Bureau of Land Management,
Interior; United States Forest Service,
Agriculture.

ACTION: Cancellation of the December
2003 meeting and notice of meetings for
2004.

SUMMARY: The Bureau of Land
Management (BLM) and United States
Forest Service (USFS) announce the
cancellation of the December 6th, 2003
meeting for the Advisory Committee to
the Santa Rosa and San Jacinto
Mountains National Monument
(hereinafter referred to as the National
Monument). At the October 4th, 2003
the Advisory Committee to the National
Monument voted unanimously to cancel
the December 6th, 2003 meeting.

The Bureau of Land Management
(BLM) and United States Forest Service
(USFS) also announce the schedule of
meetings for 2004 for the Advisory
Committee to the National Monument.
The meetings will be held on the
following dates:

» Saturday, February 7th, 2004.

e Saturday, June 5th, 2004.

» Saturday, October 2nd, 2004.

Meetings will be held at the Palm
Desert City Hall Council Chambers,
located at 73—510 Fred Waring Drive,
Palm Desert, California, 92260, from 9
a.m. until 4 p.m. or until the agenda
items are completed. There will be an
hour dedicated to public input from 11
a.m.—12 p.m. A sign up sheet will be
located at the meeting room on the day
of the meeting. Speakers wishing to
comment publicly should sign the
public comment sign-in sheet provided
at the location of the meetings. All
committee meetings, including field
examinations, will be open to the
general public, including
representatives of the news media. Any
organization, association, or individual
may file a statement with or appear
before the committee and its
subcommittees regarding topics on a
meeting agenda—except that the
chairperson or the designated federal
official may require written comments
to the Advisory Committee. The
meetings will have agendas developed
and available to the public prior to the
meeting date. The agendas for each

meeting will be located on the Bureau
of Land Management web page for the
National Monument (http://
www.ca.blm.gov/palmsprings/). The
2004 meetings will focus on the
implementation of the National
Monument Management Plan and other
actions affecting the National
Monument.

The Monument Advisory Committee
(MACQ) is a committee of citizens
appointed to provide advice to the BLM
and USFS with respect to preparation
and implementation of the management
plan for the National Monument as
required in the Santa Rosa and San
Jacinto Mountains National Monument
Act of 2000 (16 U.S.C. 431nt). The act
authorized establishment of the MAC
with representative members from State
and local jurisdictions, the Agua
Caliente Band of Cahuilla Indians, a
natural science expert, local
conservation organization, local
developer or building organization, the
Winter Park Authority and a
representative from the Pinyon
Community Council.

The meetings will be open to the
public with attendance limited to space
available. Individuals who plan to
attend and need special assistance such
as sign language interpretations or other
reasonable accommodations should
notify the contact person listed below in
advance of the meeting. Persons wishing
to make statements will need to sign up
at the meeting location.

DATES: February 7, 2004; June 5, 2004;
and October 2, 2004. All meetings will
take place from 9 a.m. to 4 p.m. with a
morning public comment period from
11 a.m. to 12 p.m. Meetings may end
prior to 4 p.m. if all agenda items are
completed.

ADDRESSES: The meeting will be held in
the Council Chambers of the Palm
Desert City Hall, 73-510 Fred Waring
Drive, Palm Desert, California, 92260.

FOR FURTHER INFORMATION CONTACT:
Written comments should be sent to
Miss Danella George, Santa Rosa San
Jacinto Mountains National Monument
Manager, Bureau of Land Management,
P.O. Box 581260, North Palm Springs,
CA 92258; or by fax at (760) 251-4899
or by e-mail at dgeorge@ca.blm.gov.
Information can be found on our Web
page: http://www.ca.blm.gov/
palmsprings/. Documents pertinent to
this notice, including comments with
the names and addresses of
respondents, will be available for public
review at the Palm Springs-South Coast
Field Office located at 690 W. Garnet
Avenue, North Palm Springs, California,
during regular business hours 8 a.m. to

4:30 p.m., Monday through Friday,
except holidays.

SUPPLEMENTARY INFORMATION: The Santa
Rosa and San Jacinto Mountains
National Monument was established by
act of Congress and signed into law on
October 24, 2000. The National
Monument was established in order to
preserve the nationally significant
biological, cultural, recreational,
geological, educational and scientific
values found in the Santa Rosa and San
Jacinto Mountains. This legislation
established the first monument to be
jointly managed by the Bureau of Land
Management (BLM) and the U.S. Forest
Service (USFS). The Santa Rosa and San
Jacinto Mountains National Monument
Act of 2000 affects only Federal lands
and Federal interests located within the
established boundaries.

The 272,000 acre Monument
encompasses 86,400 acres of Bureau of
Land Management lands, 64,400 acres of
Forest Service lands, 23,000 acres of
Agua Caliente Band of Cahuilla Indians
lands, 8,500 acres of California
Department of Parks and Recreation
lands, 35,800 acres of other State of
California agencies lands, and 53,900
acres of private land. The BLM and the
Forest Service jointly manage Federal
lands in the National Monument in
coordination with the Agua Caliente
Band of Cahuilla Indians, other federal
agencies, state agencies and local
governments.

On October 24, 2003 the Proposed
Management Plan and Final
Environmental Impact Statement for the
National Monument was released to the
public. The Record of Decision for the
Final Environmental Impact Statement
is expected to be signed in January
2004.

Dated: November 26, 2003.

Danella George,
National Monument Manager.
Melissa Barstow,

Community Planner, Santa Rosa and San
Jacinto Mountains National Monument.

[FR Doc. 03—30319 Filed 12—5-03; 8:45 am)]
BILLING CODE 4310-40-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Request for Extension and Revision of
a Currently Approved Information
Collection

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Notice and request for
comments.
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SUMMARY: This notice announces our
intention to request a three year
extension and revision of a currently
approved information collection in
support of the reporting and
recordkeeping requirements under the
Packers and Stockyards Act. This
approval is required under the
Paperwork Reduction Act.

DATES: We will consider comments that
we receive by February 6, 2004.

ADDRESSES: Send comments via
electronic mail to
comments.gipsa@usda.gov. Send
hardcopy written comments to Tess
Butler, GIPSA, USDA, 1400
Independence Avenue, SW., Room
1647-S, Washington, DC 20250-3604,
or fax to (202) 690-2755. All comments
should make reference to the date and
page number of this issue of the Federal
Register, and will be available for public
inspection in the above office during
regular business hours (7 CFR 1.27(b)).

SUPPLEMENTARY INFORMATION: The Grain
Inspection, Packers and Stockyards
Administration (GIPSA) administers
and enforces the Packers and Stockyards
Act of 1921, as amended and
supplemented (7 U.S.C. 181-229) (P&S
Act). The P&S Act prohibits unfair,
deceptive, and fraudulent practices by
livestock market agencies, dealers,
stockyard owners, meat packers, swine
contractors, and live poultry dealers in
the livestock, poultry, and meatpacking
industries.

Title: Packers and Stockyards
Programs Reporting and Recordkeeping
Requirements.

OMB Number: 0580-0015.

Expiration Date of Approval:
September 30, 2004.

Type of Request: Extension and
revision of a currently approved
information collection.

Abstract: The P&S Act and the
regulations under the P&S Act authorize
the collection of information for the
purpose of enforcing the P&S Act and
regulations and to conduct studies as
requested by Congress. The information
is needed for GIPSA to carry out its
responsibilities under the P&S Act. The
information is necessary to monitor and
examine financial, competitive, and
trade practices in the livestock, meat
packing, and poultry industries. The
purpose of this notice is to solicit
comments from the public concerning
our information collection.

Estimate of Burden: Public reporting
and recordkeeping burden for this
collection of information is estimated to
average 8.5 hours per response.

Respondents (Affected Public):
Livestock auction markets, livestock

dealers, packer buyers, meat packers,
and live poultry dealers.

Estimated Number of Respondents:
10,950.

Estimated Number of Responses per
Respondent: 3.3.

Estimated Total Annual Burden on
Respondents: 304,106 hours.

Copies of this information collection
can be obtained from Tess Butler; see
ADDRESSES section for contact
information.

As required by the Paperwork
Reduction Act (44 U.S.C. 3506(c)(2)(A))
and its implementing regulations (5 CFR
1320.8(d)(1)(i)), we specifically request
comments on:

(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

(b) The accuracy of the agency’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used;

(c) Ways to enhance the quality,
utility, and clarity of the information to
be collected; and

(d) Ways to minimize the burden on
the collection of information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this notice will be
summarized and included in the request
for the Office of Management and
Budget approval. All comments will
also become a matter of public record.

Authority: 44 U.S.C. 3506 and 5 CFR
1320.8.

Donna Reifschneider,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. 03-30327 Filed 12—5-03; 8:45 am)]
BILLING CODE 3410-EN-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Information Collection Activity;
Comment Request
AGENCY: Rural Utilities Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35, as amended), the
Rural Utilities Service (RUS) invites
comments on this information
collection for which RUS intends to

request approval from the Office of
Management and Budget (OMB).

DATES: Comments on this notice must be
received by February 6, 2004.

FOR FURTHER INFORMATION CONTACT.:
Richard C. Annan, Acting Director,
Program Development and Regulatory
Analysis, Rural Utilities Service, 1400
Independence Ave., SW., STOP 1522,
Room 5170 South Building,
Washington, DC 20250-1522.
Telephone: (202) 720-8818. FAX: (202)
720-4120.

SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR 1320) implementing
provisions of the Paperwork Reduction
Act of 1995 (Pub. L. 104-13) requires
that interested members of the public
and affected agencies have an
opportunity to comment on information
collection and recordkeeping activities
(see 5 CFR 1320.8(d)). This notice
identifies an information collection that
RUS is submitting to OMB for
extension.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (b) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to:
Richard C. Annan, Acting Director,
Program Development and Regulatory
Analysis, Rural Utilities Service, U.S.
Department of Agriculture, STOP 1522,
Room 5170 South Building, 1400
Independence Ave., SW., Washington,
DC 20250-1522. Fax: (202) 720—4120.

Title: Broadband Grant Program.

OMB Control Number: 0572—-0127.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The provision of broadband
transmission service is vital to the
economic development, education,
health, and safety of rural Americans.
To further this objective, RUS provides
financial assistance in the form of grant
to eligible entities that propose, on a
“community-oriented connectivity”
basis, to provide broadband
transmission service that fosters
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economic growth and delivers enhanced
educational, health care, and public
safety services to extremely rural, lower
income communities. RUS gives priority
to rural areas that it believes have the
greatest need for broadband
transmission services. Grant authority is
utilized to deploy broadband
infrastructure to extremely rural, lower
income communities on a “community-
oriented connectivity’’ basis. The
“community-oriented connectivity”
concept integrates the deployment of
broadband infrastructure with the
practical, everyday uses and
applications of the facilities. This
broadband access is intended to
promote economic development and
provide enhanced educational and
health care opportunities. RUS provides
financial assistance to eligible entities
that are proposing to deploy broadband
transmission service in rural
communities where such service does
not currently exist and who will
connect the critical community facilities
including the local schools, libraries,
hospitals, police, fire and rescue
services and who will operate a
community center that provides free
and open access to residents.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 154.87 hours per
response.

Respondents: Public bodies,
commercial companies, cooperatives,
nonprofits, Indian tribes, and limited
dividend or mutual associations and
must be incorporated or a limited
liability company.

Estimated Number of Respondents:
300.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 48,010.

Copies of this information collection
can be obtained from MaryPat Daskal,
Program Development and Regulatory
Analysis, at (202) 720-7853, Fax: (202)
720-4120.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: November 26, 2003.

Hilda Gay Legg,

Administrator, Rural Utilities Service.

[FR Doc. 03—-30032 Filed 12-5-03; 8:45 am]
BILLING CODE 3410-15-P

COMMISSION ON CIVIL RIGHTS
Sunshine Act Meeting

AGENCY: U.S. Commission on Civil
Rights.

DATE AND TIME: Friday, December 12,
2003, 9:30 a.m.

PLACE: U.S. Commission on Civil Rights,
624 9th Street, NW., 20425.

STATUS:

Agenda

I. Approval of Agenda

II. Approval of Minutes of November 14,
2003 Meeting

III. Announcements

IV. Staff Director’s Report

V. State Advisory Report: Minneapolis-
St. Paul News Coverage of Minority
Communities (Minnesota)

VI. Future Agenda Items

10 a.m. Briefing on Discerning

Potential Patterns of Employment
Discrimination: An Examination
and Analysis of Federal Equal
Employment Opportunity Data

FURTHER INFORMATION CONTACT: Les Jin,

Press and Communications (202) 376—

7700.

Debra A. Carr,

Deputy General Counsel.

[FR Doc. 0330416 Filed 12-3-03; 4:17 pm]
BILLING CODE 6335-01-M

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: Bureau of Industry and
Security (BIS).

Title: License Exception TMP: Special
Requirements.

Agency Form Number: None.

OMB Approval Number: 0694—0029.

Type of Request: Submission for OMB
review; comment request.

Burden: 1 hour.

Average Time Per Response: 20
minutes per response.

Number of Respondents: 3
respondents.

Needs and Uses: If commodities
shipped under License Exception TMP
are for news-gathering purposes, the
exporter must send BIS a copy of the
notification. Also, a TMP exporter must
send BIS an explanatory letter if
commodities shipped must be detained
abroad beyond the 12 month limit. The
information is used to determine
whether or not an extension should be
granted. This collection of information
is necessary to identify original export
licenses of respondents who request

duplicate export licenses for lost or
destroyed licenses.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: David Rostker.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek, DOC
Paperwork Clearance Officer, (202) 482—
0266, Department of Commerce, Room
6625, 14th and Constitution Avenue,
NW., Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to David Rostker, OMB Desk
Officer, Room 10202, New Executive
Office Building, Washington, DC 20230.

Dated: December 2, 2003.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03-30321 Filed 12-5-03; 8:45 am]
BILLING CODE 3510-DT-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act of 1995, Public Law 104-13 (44
U.S.C. 3506(C)(2)(A)).

Bureau: International Trade
Administration, Import Administration.

Title: Petition Format for Requesting
Relief Under U.S. Countervailing Duty
Law.

Agency Form Number: ITA-366P.

OMB Number: 0625—-0148.

Type of Request: OMB review;
comment request.

Burden: 200 hours.

Number of Respondents: 5.

Average Hours Per Response: 40.

Needs and Uses: The International
Trade Administration, Import
Administration, AD/CVD Enforcement,
implements the U.S. antidumping and
countervailing duty laws. Import
Administration investigates allegations
of unfair trade practices by foreign
governments and producers and, in
conjunction with the U.S. International
Trade Commission, can impose duties
on the product in question to offset the
unfair practices. Form ITA-366P—
Format for Petition Requesting Relief
Under the U.S. Countervailing Duty
Law—is designed for U.S. companies or
industries that are unfamiliar with the
countervailing duty law and the petition
process. The Form is designed for
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potential petitioners that believe that an
industry in the United States is being
injured because a foreign competitor is
being subsidized unfairly. Since a
variety of detailed information is
required under the law before initiation
of a countervailing duty investigation,
the Form is designed to extract such
information in the least burdensome
manner possible.

Affected Public: Businesses or other
for-profit.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain or retain a benefit.

OMB Desk Officer: David Rostker,
(202) 395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing Diana Hynek,
Departmental Paperwork Clearance
Officer, (202) 482-0266, Department of
Commerce, Room 6625, 14th and
Constitution Avenue, NW., Washington,
DC 20230, or e-mail dhynek@doc.gov.

Written comments and
recommendations for the proposed
information collection should be sent to
David Rostker, OMB Desk Officer, Room
10202, New Executive Office building,
Washington, DC 20503 within 30 days
of the publication of this notice in the
Federal Register.

Dated: December 2, 2003.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03-30322 Filed 12—5-03; 8:45 am)]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
Census Bureau

Generic Clearance for Master Address
File (MAF) and Topologically
Integrated Geographic Encoding and
Referencing (TIGER) Update Activities

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other federal agencies to take
this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13 (44 U.S.C. 3506(c)(2)(A)).
DATES: Written comments must be
submitted on or before February 6, 2004.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,

14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dhynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Bob Tomassoni, Bureau of
the Census, SFC2, Room 1308A,
Washington, DC 20233. Phone Number
301-763—-2036 (or via the Internet at
Robert.G.Tomassoni@Census.Gov).

SUPPLEMENTARY INFORMATION:

I. Abstract

The Census Bureau presently operates
a generic clearance covering activities
involving respondent burden associated
with updating our Master Address File
(MAF) and Topologically Integrated
Geographic Encoding and Referencing
(TIGER) system. (The MAF is the
Census Bureau’s address database and
TIGER is the geographic database.) We
now propose to extend that generic
clearance to cover update activities we
will undertake during the next three
fiscal years.

Under the terms of the generic
clearance, we plan to submit a request
for OMB approval that will describe all
planned activities for the entire period;
we will not submit a clearance package
for each updating activity. We will send
a letter to OMB at least two weeks
before the planned start of each activity
that gives more exact details, examples
of forms, and final estimates of
respondent burden. We also will file a
year-end summary with OMB after the
close of each fiscal year giving results of
each activity conducted. This generic
clearance enables OMB to review our
overall strategy for MAF and TIGER
updating in advance, instead of
reviewing each activity in isolation
shortly before the planned start. The
Census Bureau used the MAF for
mailing and delivering questionnaires to
households during Census 2000. The
MAF is also used as a sampling frame
for our demographic current surveys. In
the past, the Census Bureau built a new
address list for each decennial census.
The MAF we built for Census 2000 is
meant to be kept current, thereby,
eliminating the need to build a
completely new address list for future
censuses and surveys. The TIGER is a
geographic system that maps the entire
country in Census Blocks with
applicable address range or living
quarter location information. Linking
MAF and TIGER allows us to assign
each address to the appropriate Census
Block, produce maps as needed and
publish results at the appropriate level
of geographic detail. The following are

descriptions of each activity we plan to
conduct under the clearance for the next
three fiscal years.

1. Record Linkage Follow-Up (Address
Duplication Check) Evaluation

In an effort to compile the most
accurate Master Address File (MAF), the
Census Bureau is planning the Record
Linkage Follow-Up Address Duplication
Check Operation to evaluate three
different unduplication methods, one
duplicate address linking software
currently used by our Geography
Division (GEO) and possibly two
probabilistic matching software
programs used by our Planning,
Research, and Evaluation Division
(PRED).

This operation will address the
Census Coverage Improvement
objective, which attempts to minimize
coverage errors and to gain insight into
the causes of housing unit duplication
through externally focused, probes and
edits and examination of internal
processing approaches.

The Record Linkage Follow-Up
Address Duplication Check will be
conducted in the field to confirm
probable housing unit duplicates
identified by the unduplication criteria
established for the probabilistic record
matching and linking software, and not
already reconciled from other 2004
Census Test field activities. This 2004
Census Test operation addresses the
following question: “Can we reduce
duplication at the time of the initial
Master Address File (MAF) extract and
during address list updating from
Address Canvassing and from Update/
Leave by using improved address record
linkage methods?”

The major objective of the Record
Linkage Follow-Up Address Duplication
Check operation is to determine the
accuracy and future use of address
unduplication prior to census
operations. Verifiers will perform an
Address Duplication Check on housing
unit duplicates identified by
probabilistic linkage.

The 2004 Census Test Record Linkage
Follow-Up Address Duplication Check
operation will be conducted in the NW
Queens, NY test site and in Colquitt,
Tift, and Thomas counties in Georgia
and will be managed out of Local
Census Offices. The operation will take
place between August 16, 2004 and
September 17, 2004 and will consist of
a maximum workload of 10,800
addresses.

The universe of linked addresses will
come from output generated by the Auto
Match and Big Match software and from
GEO providing a file that includes the
results of their duplicate confidence
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indicator run on the MAF for the 2004
Test Sites.

The workload of linked addresses,
called clusters, in the Record Linkage
Follow-Up Address Duplicate Check
operation will be a merged sample of
the output from the three duplicate
linking programs mentioned above.

A sample of clusters will be included
in the Address Duplicate Check. Large
clusters, clusters with different Zip
Codes, and clusters where two or more
addresses are exactly the same, will be
included in the Headquarters (HQ)
fieldwork. The Headquarters (HQ)
fieldwork will consist of no more than
6 people from Census HQ, traveling to
the 2004 Census Test sites to review and
fieldwork 300 clusters.

Verifiers will locate each address in
the cluster on the ground and enter
codes based on observation first. Then
they will attempt to make contact with
the respondent or qualified proxy to
confirm the addresses existence for each
address shown on the cluster-listing
page. Verifiers will enter action codes
based on respondent information. The
verifiers will try to locate the other
addresses shown in the cluster, to verify
existence or nonexistence in an effort to
confirm duplication of addresses within
the cluster. Verifiers will not edit, add,
or delete any addresses.

The estimated time per response is 2
minutes. The most burdensome case
scenario will be 10,800 addresses in no
more than 5,300 address clusters. All of
the fieldwork is expected to take place
in FY 2004.

2. Address Canvassing

An Address Canvassing operation will
take place as part of the 2006 Census
Test. The operation will take place
during the spring of 2005. The operation
will be a standard address canvassing
operation where census “listers” will
canvass specified blocks and conduct
brief interviews to verify or update
address information against address
information on the Census Bureau’s

address lists and maps. Lister’s will
enter action codes for every address
based on what they found out during
the visit. Lister’s will also visit
addresses not listed on our address lists
and add them. They will record address
information and action codes on address
listing pages.

Sites for the 2006 Census Test will be
selected in 2004. Prior to the selection,
there is no available information
regarding estimated number of living
quarters or respondent burden for the
Address Canvassing operation.

3. TIGER Enhancement Database (TED)

The TIGER Enhancement Database
(TED) is an inventory of state, local,
tribal and commercial geographic data
critical to the modernization of the
Census Bureau’s MAF/TIGER database.
More specifically, the TED is an
interactive Oracle database containing
metadata about the geographic data
necessary for coordinate correction and
feature update in TIGER. Such metadata
include, but are not limited to: Contact
information, data accuracy, currency,
format, and medium.

TED is designed to be maintained and
updated indefinitely to support MAF/
TIGER Enhancements Program efforts
throughout the decade. Metadata for
population of the database will be
collected on an ongoing basis from
state/local/tribal governments, as well
as, industry organizations and
clearinghouses, and commercial
suppliers.

Determining which governments and
commercial sources exist and gathering
metadata about what they contain, will
require contact with individuals and
business entities. Once the inventory of
available resources has been completed
for all 3,232 counties, the Census
Bureau and its contractor will begin to
acquire the source materials described
in the inventory. These source materials
may include satellite imagery, aerial
photography, Global Positioning System
(GPS) files, Geographic Information

System (GIS) files of transportation,
hydrography, and other feature layers,
address lists, and other graphic and
tabular data that will provide updates to
the MAF/TIGER database.

In addition to the above, there may be
other operations and/or evaluations that
could be added in the next three years
to help the Census Bureau prepare for
Census 2010 and evaluate the quality of
work done during various census tests.
Any other operations and/or evaluations
would be similar to those above and
would fall under the clearance as MAF/
TIGER updating activities.

II. Method of Collection

The primary method of data
collection for most operations/
evaluations will be personal interview
by Census Listers, Verifiers or
Enumerators using the operation/
evaluation’s listing form. In some cases,
the interview could be by telephone
callback if no one was home on the
initial visit. For TED, the primary
method of method of data collection
will be telephone contact. See part I for
details.

III. Data

OMB Number: 0607—-0809.

Form Number: The form numbers for
activities have not yet been assigned.

Type of Review: Regular submission.

Affected Public: Individuals or
households.

Estimated Number of Respondents:
Varies by operation, see chart below for
available estimates.

Estimated Time Per Response: Varies
by operation, see chart below for
available estimates.

Estimated Total Annual Burden
Hours: FY04 360.

Estimated Total Annual Cost: The
only cost to respondents is that of their
time to respond.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, United
States Code, Sections 141 and 193.

Activity FY 2004 Average hours Resggpses FY 2004
respondents per response respondent burden hours
Record Linkage Follow-Up Evaluation ...........ccccceiiiiiieiiiiiesiieeeeee e 10,800 .033 1 360
TOAIS ettt 10,800 | covveveeniinieniiniees | e 360

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the

agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information

on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
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approval of this information collection;
they also will become a matter of public
record.

Dated: December 2, 2003.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 03—-30323 Filed 12—5-03; 8:45 am]
BILLING CODE 3510-07—P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-580-809]

Notice of Preliminary Results of
Antidumping Duty Administrative
Review: Circular Welded Non-Alloy
Steel Pipe from the Republic of Korea

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Preliminary Results of
Sales at Less Than Fair Value.

SUMMARY: In response to requests from
interested parties, the Department of
Commerce is conducting an
administrative review of the
antidumping duty order on circular
welded non-alloy steel pipe from the
Republic of Korea with respect to
Husteel Corporation, Ltd.; Hyundai
HYSCO; and SeAH Steel Corporation
Ltd. This review covers entries of
circular welded non-alloy steel pipe
into the United States during the period
November 1, 2001, through October 31,
2002.

We preliminarily find that, during the
period of review, sales of certain
circular non-alloy steel pipe from Korea
were made below normal value. If the
preliminary results are adopted in the
final results of this administrative
review, we will instruct the U.S.
Customs and Border Protection (“CBP”’)
to assess antidumping duties. We invite
interested parties to comment on these
preliminary results. We will issue the
final results not later than 120 days from
the date of publication of this notice.

EFFECTIVE DATE: December 8, 2003.

FOR FURTHER INFORMATION CONTACT: ]ulie
Santoboni, Scott Holland or Andrew
McAllister, Group I, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone (202) 482-4194, (202) 482—
1279 or (202) 482—1174, respectively.

SUPPLEMENTARY INFORMATION:

Background

On November 2, 1992, the Department
of Commerce (“the Department”)
published an antidumping duty order
on circular welded non-alloy steel pipe
(“pipe”) from Korea. (See 57 FR 49453).
On November 1, 2002, the Department
of Commerce (‘‘the Department”’)
published a notice in the Federal
Register of the opportunity for
interested parties to request an
administrative review of the
antidumping duty order on pipe from
Korea. See Notice of Opportunity to
Request Administrative Review of
Antidumping or Countervailing Duty
Order, Finding or Suspend
Investigation, 67 FR 66612 (November 1,
2002). In November 2002, the
Department received timely requests for
review from Allied Tube and Conduit
Corporation and Wheatland Tube
Company (collectively, “petitioners”)
and from Husteel Co. Ltd. (‘“Husteel”),
a Korean exporter/producer of the
subject merchandise.

In accordance with 19 CFR
351.221(b)(1), we published a notice of
initiation of this antidumping duty
administrative review on December 26,
2002, with respect to Husteel, Hyundai
HYSCO (“HYSCO”), and SeAH Steel
Corporation, Ltd. (“SeAH”)
(collectively, the “respondents”). See
Notice of Initiation of Antidumping and
Countervailing Duty Administrative
Reviews, 67 FR 78772 (December 26,
2002). The period of review (“POR”) is
November 1, 2001 through October 31,
2002.

On January 6, 2003, the Department
issued antidumping duty questionnaires
to the respondents. We notified the
respondents that they must respond to
sections A, B, C and D of the
antidumping duty questionnaire.

On January 21, 2003, Husteel and
SeAH requested that they be allowed to
report their respective cost data on a
fiscal-year basis rather than reporting
costs for the POR. On January 30, 2003,
we requested that the respondents
demonstrate that the use of fiscal-year
cost reporting would not be distortive.
We received information from the
respondents on the difference between
fiscal-year and POR-based cost reporting
on February 11, 2003. On February 24,
2003, we granted the requests and
allowed Husteel and SeAH to report
their costs for the 2002 fiscal year rather
than the POR.

On January 27, 2003, the petitioners
requested that the Department conduct
verifications of the respondents’
questionnaire responses. We received
questionnaire responses from all of the
respondents in February and March

2003. We issued supplemental
questionnaires covering sections A
through D to the respondents in May
and June 2003, and received responses
in June and July 2003. The petitioners
submitted comments on the responses
in March and July 2003. We received
rebuttal comments from HYSCO on July
28, 2003.

On June 6, 2003, we published an
extension of the time limit for the
completion of the preliminary results of
this review to no later than November
30, 2003, in accordance with section
751(a)(3)(A) of the Tariff Act of 1930, as
amended (“the Act”). See Certain
Circular Welded Non-Alloy Steel Pipe
From Korea: Notice of Extension of
Time Limit for 2001-2002
Administrative Review, 68 FR 33911
(June 6, 2003). The Department verified
the sales and cost responses for each of
the respondents during September
through November 2003.

On November 10, 2003 the petitioners
argued certain information submitted by
HYSCO at the CEP sales verification
constituted new information and should
be rejected by the Department.

Scope of the Order

The merchandise subject to this
review is circular welded non-alloy
steel pipe and tube, of circular cross-
section, not more than 406.4mm (16
inches) in outside diameter, regardless
of wall thickness, surface finish (black,
galvanized, or painted), or end finish
(plain end, beveled end, threaded, or
threaded and coupled). These pipes and
tubes are generally known as standard
pipes and tubes and are intended for the
low-pressure conveyance of water,
steam, natural gas, air, and other liquids
and gases in plumbing and heating
systems, air-conditioning units,
automatic sprinkler systems, and other
related uses. Standard pipe may also be
used for light load-bearing applications,
such as for fence tubing, and as
structural pipe tubing used for framing
and as support members for
reconstruction or load-bearing purposes
in the construction, shipbuilding,
trucking, farm equipment, and other
related industries. Unfinished conduit
pipe is also included in this order.

All carbon-steel pipes and tubes
within the physical description outlined
above are included within the scope of
this review except line pipe, oil-country
tubular goods, boiler tubing, mechanical
tubing, pipe and tube hollows for
redraws, finished scaffolding, and
finished conduit. In accordance with the
Department’s Final Negative
Determination of Scope Inquiry on
Certain Circular Welded Non-Alloy
Steel Pipe and Tube from Brazil, the
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Republic of Korea, Mexico, and
Venezuela, 61 FR 11608 (March 21,
1996), pipe certified to the API 5L line-
pipe specification and pipe certified to
both the API 5L line-pipe specifications
and the less-stringent ASTM A-53
standard-pipe specifications, which falls
within the physical parameters as
outlined above, and entered as line pipe
of a kind used for oil and gas pipelines
is outside of the scope of the
antidumping duty order.

Imports of these products are
currently classifiable under the
following Harmonized Tariff Schedule
of the United States (“HTSUS”’)
subheadings: 7306.30.10.00,
7306.30.50.25, 7306.30.50.32,
7306.30.50.40, 7306.30.50.55,
7306.30.50.85, and 7306.30.50.90.
Although the HTSUS subheadings are
provided for convenience and CBP
purposes, our written description of the
scope of this proceeding is dispositive.

Verification

As provided in section 782(i) of the
Act, during September through
November 2003, we verified the
information provided by the
respondents in Korea and at the U.S.
sales facilities using standard
verification procedures, including on-
site inspection of the manufacturers’
facilities, examination of relevant sales,
cost and financial records, and selection
of original documentation containing
relevant information. The Department
reported its findings from the SeAH
sales and cost verifications conducted in
Korea on November 25, 2003. See
Memorandum to the File, “Verification
of the Sales and Cost Response of SeAH
Steel Corporation Ltd.,” dated
November 25, 2003 (“SeAH Sales and
Cost Verification Report”), which is on
file in the CRU. The SeAH CEP
verification report and the verification
reports for Husteel and HYSCO will be
released at a later date.

Fair Value Comparisons

To determine whether sales of
circular welded non-alloy steel pipe to
the United States were made at less than
normal value (“NV”’), we compared
export price (“EP”’) or constructed
export price (“CEP”) to NV, as described
in the “Export Price and Constructed
Export Price” and “Normal Value”
sections of this notice. In accordance
with 19 CFR 351.414(c)(2), we
compared individual EPs and CEPs to
weighted-average NVs, which were
calculated in accordance with section
777A(d)(2) of the Act.

Product Comparisons

In accordance with section 771(16) of
the Act, we considered all products
produced and sold by the respondents
in the home market during the POR that
fit the description in the “Scope of the
Order” section of this notice to be
foreign like products for purposes of
determining appropriate product
comparisons to U.S. sales. We compared
U.S. sales to sales of identical
merchandise in the home market made
in the ordinary course of trade, where
possible. Where there were no sales of
identical merchandise in the home
market made in the ordinary course of
trade to compare to U.S. sales, we
compared U.S. sales to sales of the most
similar foreign like product made in the
ordinary course of trade. To determine
the appropriate product comparisons,
we considered the following physical
characteristics of the products in order
of importance: grade, nominal pipe size,
wall thickness, surface finish and end
finish.

Export Price and Constructed Export
Price

We calculated EP in accordance with
section 772(a) of the Act for those sales
where the merchandise was sold to the
first unaffiliated purchaser in the United
States prior to importation by the
exporter or producer outside the United
States and the constructed export price
methodology was not otherwise
indicated. Husteel and HYSCO made EP
sales during the POR. We based EP on
either FOB or CNF (duty-paid) prices to
unaffiliated purchasers in the United
States. We identified the correct starting
price by adjusting the reported gross
unit price, where applicable, for billing
adjustments. We made deductions from
the starting price for movement
expenses in accordance with section
772(c)(2)(A) of the Act. These
deductions included, where
appropriate, domestic inland freight,
brokerage and handling, international
freight, marine insurance, U.S. customs
duties, U.S. inland freight, and other
U.S. transportation expenses.

In accordance with section 772(b) of
the Act, we calculated CEP for those
sales to the first unaffiliated purchaser
that took place after importation into the
United States. We based CEP on packed
CIF and CNF duty-paid prices to
unaffiliated purchasers in the United
States. We identified the correct starting
price by adjusting the reported gross
unit price, where applicable, for billing
adjustments and early payment
discounts. We made deductions from
the starting price for movement
expenses, including domestic inland

freight, foreign and U.S. brokerage and
handling, international freight, marine
insurance, U.S. customs duties, and
other transportation expenses, where
appropriate, in accordance with section
772(c)(2)(A) of the Act. In accordance
with section 772(d)(1) of the Act, we
deducted those selling expenses
associated with economic activities
occurring in the United States,
including direct and indirect selling
expenses, commissions and warranty
expenses. We made an adjustment for
profit in accordance with section
772(d)(3) of the Act.

We increased EP and CEP, where
appropriate, for duty drawback in
accordance with section 772(c)(1)(B) of
the Act. There are two systems in place
in Korea through which Korean
companies can claim duty drawback:
the individual-rate system or the fixed-
rate system (i.e., the simplified fixed
drawback system). In prior
investigations and administrative
reviews, the Department has examined
the individual-rate system and found
that the government controls in place
enable the Department to examine the
criteria under this system for receiving
a duty drawback adjustment (i.e., that 1)
the rebates received were directly linked
to import duties paid on inputs used in
the manufacture of the subject
merchandise, and 2) there were
sufficient imports to account for the
rebates received). See Final Results of
Antidumping Duty Administrative
Review and Partial Termination of
Administrative Review: Circular Welded
Non-Alloy Steel Pipe From the Republic
of Korea, 62 FR 55574, 55577 (October
27,1997) and Certain Polyester Staple
Fiber from Korea: Final Results of
Antidumping Duty Administrative
Review, 68 FR 59366 (October 15, 2003).
Husteel, HYSCO, and SeAH each
provided documentation demonstrating
that it received duty drawback under
the individual-rate system. We
examined this documentation and
confirmed that each of the companies
met the Department’s two-prong test for
receiving a duty drawback adjustment.
Accordingly, we are allowing the full
duty drawback adjustment on all of
Husteel’s, HYSCO’s, and SeAH’s U.S.
sales.

Consistent with the preceding review,
we have used the purchase order date as
the date of sale for most U.S.
transactions. While each company has a
slightly different U.S. sales process,
consistent throughout the responses is
the notion that price and quantity are
established, then the factory produces
the subject merchandise, and finally,
after a significant period of time, the
product is shipped and an invoice
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issued. Based on this understanding of
the respondents’ U.S. sales process, for
the respondents’ CEP non-consignment
sales, we have used as date of sale the
purchase order date, which reasonably
approximates the time at which the
material terms of sale are set. For CEP
consignment sales and for EP sales, the
invoice date has been used as the date
of sale.

We have considered the petitioners’
argument that certain information
submitted by HYSCO at the CEP sales
verification constituted new information
and should be rejected by the
Department. We find that the revised
sales data submitted by HYSCO at
verification constitutes minor
corrections to existing sales information
already on the record in this proceeding
and does not constitute new
information. Accordingly, we have used
the revised data bases in the calculation
of our preliminary results.

To calculate the EP and CEP, we
relied upon the data submitted by the
respondents, except where noted below:

SeAH

We made certain minor adjustments
to SeAH’s submitted sales information
based on information found at
verification. See SeAH Verification
Report and Memorandum from Team to
the File, “Preliminary Results
Calculation Memorandum for SeAH
Steel Corporation Ltd.,” dated
November 26, 2003 (“SeAH Calculation
Memorandum”).

Section 201 Duties

The Department notes that
merchandise subject to this review is
subject to duties imposed under section
201 of the Act (“‘section 201 duties”).
Because the Department has not
previously addressed the
appropriateness of deducting section
201 duties from export price and
constructed export price, on September
9, 2003, the Department published a
request for public comments on this
issue. See Antidumping Proceedings:
Treatment of Section 201 Duties and
Countervailing Duties, 68 FR 53104
(September 9, 2003). The Department is
currently considering these comments.
Since the Department has not yet made
a determination on this issue, for
purposes of these preliminary results,
no adjustment has been made.

Normal Value
A. Home Market Viability

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV, we compared each

respondent’s volume of home market
sales of the foreign like product to the
volume of its U.S. sales of the subject
merchandise. Pursuant to sections
773(a)(1)(B) and (C) of the Act, because
each respondent’s aggregate volume of
home market sales of the foreign like
product was greater than five percent of
its aggregate volume of U.S. sales of the
subject merchandise, we determined
that the home market was viable for all
producers.

HYSCO and SeAH reported sales in
the home market of “overrun”
merchandise (i.e., sales of a greater
quantity of pipe than the customer
ordered due to overproduction). HYSCO
claimed that we should disregard
“overrun” sales in the home market as
outside the ordinary course of trade.

Section 773(a)(1)(B) of the Act
provides that normal value shall be
based on the price at which the foreign
like product is sold in usual commercial
quantities and in the ordinary course of
trade. Ordinary course of trade is
defined in section 771(15) of the Act.
We analyzed the following criteria to
determine whether “overrun” sales
differ from other sales of commercial
pipe: (1) ratio of overrun sales to total
home market sales; (2) number of
overrun customers compared to total
number of home market customers; (3)
average price of an overrun sale
compared to average price of a
commercial sale; (4) profitability of
overrun sales compared to profitability
of commercial sales; and (5) average
quantity of an overrun sale compared to
the average quantity of a commercial
sale. See Circular Welded Non-Alloy
Steel Pipe from the Republic of Korea;
Preliminary Results and Rescission in
Part of Antidumping Administrative
Review, 65 FR 76218, 76221 (December
6, 2000). Based on our analysis of these
criteria and on an analysis of the terms
of sale, we found overrun sales made by
SeAH and HYSCO to be outside the
ordinary course of trade. This analysis
is consistent with our treatment of such

sales in prior reviews of this proceeding.

See Memoranda from Team to the File,
“Preliminary Results Calculation
Memorandum for Hyundai HYSCO,”
dated November 26, 2003 and SeAH
Calculation Memorandum.

B. Arm’s Length Test

HYSCO and SeAH made sales in the
home market to affiliated and
unaffiliated customers. Home market
sales made to affiliated customers were
either for consumption or further
processing into non-subject
merchandise. To test whether the sales
to affiliates were made at arm’s length
prices, we compared the starting prices

of sales to affiliated and unaffiliated
customers net of all movement charges,
direct selling expenses, discounts, and
packing. Where the price to the
affiliated party was, on average, within
a range of 98 to 102 percent of the price
of the same or comparable merchandise
to the unaffiliated parties, we
determined that the sales made to the
affiliated party were at arm’s length. See
Modification Concerning Affiliated
Party Sales in the Comparison Market,
67 FR 69186 (November 15, 2002). In
accordance with the Department’s
practice, we only included in our
margin analysis those sales to affiliated
parties that were made at arm’s length.

C. Cost of Production Analysis

Because we disregarded sales below
the cost of production (“COP”’) in the
last completed review for Husteel,
HYSCO, and SeAH (see Circular Welded
Non-Alloy Steel Pipe from the Republic
of Korea; Final Results of Antidumping
Administrative Review, 66 FR 18747
(April 11, 2001)), we had reasonable
grounds to believe or suspect that sales
of the foreign product under
consideration for the determination of
NV in this review for all respondents
may have been made at prices below the
COP, as provided by section
773(b)(2)(A)(ii) of the Act. Therefore,
pursuant to section 773(b)(1) of the Act,
we requested that the respondents
respond to section D, the cost of
production/constructed value section of
the questionnaire.

We conducted the COP analysis
described below.

1. Calculation of COP

Before making any comparisons to
NV, we conducted a COP analysis,
pursuant to section 773(b) of the Act, to
determine whether the respondents’
comparison market sales were made
below the COP. We calculated the COP
based on the sum of the cost of materials
and fabrication for the foreign like
product, plus amounts for general and
administrative expenses and packing, in
accordance with section 773(b)(3) of the
Act.

We allowed SeAH and Husteel to
report their costs on a fiscal-year basis
because their fiscal years were closely
aligned with the POR (November-
October POR vs. January-December
fiscal year), the differences in costs were
minimal, and there was no other
indication that the use of fiscal-year
data would be distortive. See February
12, 2003 letter from Judith Wey Rudman
to Donald Cameron regarding the cost
reporting period.

We relied on the respondents’
information as submitted, except for one
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minor adjustment to SeAH’s production
quantities for certain products. See
SeAH Calculation Memorandum.

2. Test of Comparison Market Prices

On a product-specific basis, we
compared the adjusted weighted-
average COP to the home market sales
of the foreign like product during the
POR, as required under section 773(b) of
the Act, in order to determine whether
sales had been made at prices below the
COP. The prices were exclusive of any
applicable movement charges, billing
adjustments, discounts, commissions,
warranties and indirect selling
expenses. In determining whether to
disregard home market sales made at
prices below the COP, we examined, in
accordance with sections 773(b)(1)(A)
and (B) of the Act, whether such sales
were made (1) within an extended
period of time in substantial quantities
and (2) at prices which did not permit
the recovery of costs within a reasonable
period of time.

3. Results of COP Test

Pursuant to section 773(b)(1)(C)(@1) of
the Act, where less than 20 percent of
a respondent’s sales of a given product
were made at prices less than the COP,
we did not disregard any below-cost
sales of that product because we
determined that the below-cost sales
were not made in “substantial
quantities.” Where 20 percent or more
of a respondent’s sales of a given
product during the 12-month period
were at prices less than the COP, we
determined such sales to have been
made in “substantial quantities” within
an extended period of time in
accordance with section 773(b)(1)(A) of
the Act. In such cases, we also
determined that such below-cost sales
were not made at prices which would
permit recovery of all costs within a
reasonable period of time, in accordance
with section 773(b)(1)(B) of the Act.

We found that for each of the
respondents, for certain specific
products, more than 20 percent of the
home market sales within an extended
period of time were at prices less than
the COP and, in addition, such sales did
not provide for the recovery of costs
within a reasonable period of time. We
therefore excluded these sales and used
the remaining sales, if any, as the basis
for determining NV, in accordance with
section 773(b)(1) of the Act.

D. Calculation of Normal Value Based
on Comparison Market Prices

We calculated NV based on ex-
factory, FOB, or delivered prices to
affiliated or unaffiliated customers in
the home market. We identified the

starting price and made adjustments for
early payment and other discounts,
where appropriate. In accordance with
section 773(a)(6)(B)(ii) of the Act, we
made deductions for inland freight and
warehousing. In addition, we made
adjustments under section
773(a)(6)(C)(iii) of the Act and 19 CFR
351.410 for differences in circumstances
of sale for imputed credit expenses.

When comparing U.S. sales with
comparison market sales of similar, but
not identical, merchandise, we also
made adjustments for physical
differences in the merchandise in
accordance with section 773(a)(6)(C)(ii)
of the Act and 19 CFR 351.411. We
based this adjustment on the difference
in the variable cost of manufacturing for
the foreign like product and subject
merchandise, using POR-average costs.

We also made adjustments, where
applicable, in accordance with 19 CFR
351.410(e), for indirect selling expenses
incurred on home market or U.S. sales
where commissions were granted on
sales in one market but not in the other
(the commission offset). Specifically,
where commissions are incurred in one
market, but not in the other, we make
an allowance for the indirect selling
expenses in the other market up to the
amount of the commissions.

For HYSCO we also adjusted the
reported credit expenses for certain
home market sales. See Memorandum
from Team to the File, “Preliminary
Results Calculation Memorandum for
Hyundai HYSCO’’ dated November 26,
2003 (“HYSCO Calculation
Memorandum”’).

E. Level of Trade (LOT)

Section 773(a)(1)(B)(i) of the Act
states that, to the extent practicable, the
Department will calculate NV based on
sales at the same level of trade (“LOT”’)
as the EP or CEP. Sales are made at
different LOTs if they are made at
different marketing stages (or their
equivalent). See 19 CFR 351.412(c)(2).
Substantial differences in selling
activities are a necessary, but not
sufficient, condition for determining
that there is a difference in the stages of
marketing. Id.; see also Notice of Final
Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate From South Africa,
62 FR 61731, 61732 (November 19,
1997). In order to determine whether the
comparison sales were at different
stages in the marketing process than the
U.S. sales, we reviewed the distribution
system in each market (i.e., the “chain
of distribution”),! including selling

1The marketing process in the United States and
home market begins with the producer and extends

functions,? class of customer (‘“‘customer
category”’), and the level of selling
expenses for each type of sale.

Pursuant to section 773(a)(1)(B)(i) of
the Act, in identifying levels of trade for
EP and comparison market sales (i.e.,
NV based on either home market or
third country prices3,) we consider the
starting prices before any adjustments.
For CEP sales, we consider only the
selling expenses reflected in the price
after the deduction of expenses and
profit under section 772(d) of the Act.
See Micron Technology, Inc. v. United
States, 243 F.3d 1301, 1314-1315 (Fed.
Cir. 2001).

When the Department is unable to
match U.S. sales to sales of the foreign
like product in the comparison market
at the same LOT as the EP or CEP, the
Department may compare the U.S. sale
to sales at a different LOT in the
comparison market. In comparing EP or
CEP sales at a different LOT in the
comparison market, where available
data make it practicable, we make an
LOT adjustment under section
773(a)(7)(A) of the Act. Finally, for CEP
sales only, if an NV LOT is more remote
from the factory than the CEP LOT and
we are unable to make a level of trade
adjustment, the Department shall grant
a CEP offset, as provided in section
773(a)(7)(B) of the Act. See Notice of
Final Determination of Sales at Less
Than Fair Value: Certain Cut-to-Length
Carbon Steel Plate from South Africa,
62 FR 61731 (November 19, 1997).

We obtained information from each
respondent regarding the marketing
stages involved in making the reported
home market and U.S. sales, including
a description of the selling activities
performed by the respondents for each
channel of distribution. Company-
specific LOT findings are summarized
below:

1. SeAH

SeAH reported two channels of
distribution in the home market: (1)
sales made by SeAH (channel 1); and (2)

to the sale to the final user or customer. The chain
of distribution between the two may have many or
few links, and the respondents’ sales occur
somewhere along this chain. In performing this
evaluation, we considered each respondent’s
narrative response to properly determine where in
the chain of distribution the sale occurs.

2 Selling functions associated with a particular
chain of distribution help us to evaluate the level(s)
of trade in a particular market. For purposes of
these preliminary results, we have organized the
common selling functions into four major
categories: sales process and marketing support,
freight and delivery, inventory and warehousing,
and quality assurance/warranty services.

3 Where NV is based on CV, we determine the NV
LOT based on the LOT of the sales from which we
derive selling expenses, G&A and profit for CV,
where possible.
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sales made by SeAH’s affiliates, HSC
and SSP (channel 2). Both of these
channels serviced all customer types
(i.e., affiliated and unaffiliated service
centers and end users). We examined
these channels and found that they were
similar with respect to sales process,
freight services, and warehouse/
inventory maintenance, advertising
activities, technical service and
warranty service, and, therefore,
constituted one level of trade.

In the U.S. market, SeAH made CEP
sales through two channels of
distribution; (1) back-to-back
transactions (channel 1); and (2)
consignment sales (channel 2). The CEP
selling activities differ from the home
market selling activities only with
respect to warranty services. Therefore,
we find that the CEP level of trade is
similar to the home market level of trade
and a level of trade adjustment is not
necessary. See section 773(a)(7)(A) of
the Act.

2. Husteel

Husteel reported that it sells to
distributors and end users in the home
market, and to U.S. distributors and to
an unaffiliated trading company for sale
to the United States. Husteel reported a
single level of trade in the home market
and has not requested a LOT
adjustment. We examined the
information reported by Husteel and
found that home market sales to both
customer categories were identical with
respect to sales process, freight services,
warehouse/inventory maintenance,
advertising activities, technical service,
and warranty service. Accordingly, we
preliminarily find that Husteel had only
one LOT for its home market sales.

Husteel states that it is not claiming
a LOT adjustment because it has no
home market sales that are at the same
LOT as that of its CEP sales, and
therefore, it cannot quantify an LOT
adjustment. Husteel claims that a CEP
offset is warranted. For its CEP sales,
Husteel reported a single level of trade
and channel of distribution. The CEP
selling activities differ from the home
market selling activities only with
respect to freight, delivery, and
warranty service. Therefore, we find
that the CEP LOT is similar to the home
market LOT and a level-of-trade
adjustment or CEP offset is not
necessary. See section 773(a)(7)(A) of
the Act.

3. HYSCO

In the home market, Hysco made sales
to three customer categories: end-users;
distributors; and government agencies.
Sales to these customer categories were
made through a single channel of

distribution (i.e., sales from the
manufacturer directly to the customer).
The selling functions to each of the
three customer categories were similar
with respect to sales process, freight
services, warehouse/inventory
maintenance, advertising activities,
technical service, and warranty service.
Accordingly, we preliminarily find that
HYSCO had one LOT for its home
market sales.

Hysco made both EP and CEP sales to
the United States during the POR. Both
the EP and CEP sales were made
through the same channel of
distribution (i.e., sales from the
manufacturer directly to the customer).
The EP and CEP selling activities do not
differ from the home market selling
activities. Therefore, we find that the
U.S. level of trade is similar to the home
market level of trade and a level of trade
adjustment is not necessary. See section
773(a)(7)(A) of the Act.

Currency Conversion

We made currency conversions into
U.S. dollars in accordance with section
773A(a) of the Act based on the
exchange rates in effect on the dates of
the U.S. sales as reported by the Federal
Reserve Bank.

Preliminary Results of the Review

As aresult of our review, we
preliminarily find that the following
percentage weighted-average margins
exist for the period November 1, 2001,
through October 31, 2002:

Manufacturer/Exporter Margin
HYSCO ..o 0.94%
Husteel .... 1.77%
SEAH i 0.66%

Assessment Rates

Pursuant to 19 CFR 351.212(b), the
Department calculates an assessment
rate for each importer of the subject
merchandise for each respondent. Upon
issuance of the final results of this
administrative review, if any importer-
specific assessment rates calculated in
the final results are above de minimis
(i.e., at or above 0.5 percent), the
Department will issue appraisement
instructions directly to CBP to assess
antidumping duties on appropriate
entries. To determine whether the duty
assessment rates covering the period
were de minimis, in accordance with
the requirement set forth in 19 CFR
351.106(c)(1), for each respondent we
calculate importer (or customer)-specific
ad valorem rates by aggregating the
dumping margins calculated for all U.S.
sales to that importer (or customer) and
dividing this amount by the total value

of the sales to that importer (or
customer). Where an importer (or
customer)-specific ad valorem rate is
greater than de minimis, we calculate a
per unit assessment rate by aggregating
the dumping margins calculated for all
U.S. sales to that importer (or customer)
and dividing this amount by the total
quantity sold to that importer (or
customer).

All other entries of the subject
merchandise during the POR will be
liquidated at the antidumping duty rate
in place at the time of entry.

The Department will issue
appropriate assessment instructions
directly to CBP within 15 days of
publication of the final results of this
review.

Cash Deposit Rates

The following deposit requirements
will be effective upon publication of the
final results of this administrative
review for all shipments of pipe from
Korea entered, or withdrawn from
warehouse, for consumption on or after
the publication date, as provided for by
section 751(a)(1) of the Act: (1) the cash
deposit rates for the reviewed
companies will be the rates listed above
(except no cash deposit will be required
if a company’s weighted-average margin
is de minimis, i.e., less than 0.5
percent); (2) for previously reviewed or
investigated companies not listed above,
the cash deposit rate will continue to be
the company-specific rate published for
the most recent period; (3) if the
exporter is not a firm covered in this
review, the previous review, or the
original investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous reviews,
the cash deposit rate shall be 4.80
percent, the “all others” rate established
in the LTFV investigation. See Notice of
Antidumping Orders: Certain Circular
Welded Non-Alloy Steel Pipe from
Brazil, the Republic of Korea (Korea),
Mexico, and Venezuela, and
Amendment to Final Determination of
Sales at Less Than Fair Value: Certain
Circular Welded Non-Alloy Steel Pipe
from Korea, 57 FR 49453 (November 2,
1992).

These requirements, when imposed,
shall remain in effect until publication
of the final results of the next
administrative review.

Public Comment

Any interested party may request a
hearing within 30 days of publication of
this notice. A hearing, if requested, will
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be held 37 days after the publication of
this notice, or the first business day
thereafter. Interested parties may submit
case briefs within 30 days of the date of
publication of this notice. Rebuttal
briefs, which must be limited to issues
raised in the case briefs, may be filed
not later than 35 days after the date of
publication of this notice. The
Department will issue the final results
of this administrative review, which
will include the results of its analysis of
issues raised in any such comments,
within 120 days of publication of the
preliminary results.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This administrative review and notice
are in accordance with sections
751(a)(1) and 777(I)(1) of the Act.

Dated: December 1, 2003.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 03-30382 Filed 12-5-03; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-549-817]

Certain Hot-Rolled Carbon Steel Flat
Products From Thailand: Preliminary
Results and Partial Rescission of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: December 8, 2003.

FOR FURTHER INFORMATION CONTACT:
Michael Ferrier at (202) 482—1394 or
Abdelali Elouaradia at (202) 482—-1374,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Ave, NW., Washington, DC
20230.

SUMMARY: The Department of Commerce
(“the Department”) is conducting an
administrative review of the
antidumping duty order on certain hot-

rolled carbon steel flat products from
Thailand (‘“hot-rolled steel”)
manufactured/exported by Sahaviriya
Steel Industries Public Company
Limited (“SSI”’). The period of review
(“POR”) covers the period May 3, 2001,
through October 31, 2002. We have
preliminarily determined that SSI did
not make sales of the subject
merchandise at less than normal value
(“NV”) (i.e., they made sales at zero or
de minimis dumping margins). If these
preliminary results are adopted in the
final results of this administrative
review, we will instruct the U.S.
Customs and Border Protection (““CBP”’)
to liquidate appropriate entries without
regard to antidumping duties. We invite
interested parties to comment on these
preliminary results. We request parties
who submit argument in these
proceedings to submit with the
argument (1) a statement of the issues
and (2) a brief summary of the
argument.

SUPPLEMENTARY INFORMATION:
Background

On November 29, 2001, the
Department published the antidumping
duty order on hot-rolled steel (see
Antidumping Duty Order: Certain Hot-
Rolled Carbon Steel Flat Products From
Thailand, 66 FR 59562) (“HRC Order”).
On November 1, 2002, the Department
published a notice of opportunity to
request an administrative review for this
order covering the period May 3, 2001,
through October 31, 2002 (see
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity to Request
Administrative Review, 67 FR 66612).
On November 27, 2002, SSI requested a
review in accordance with 19 CFR
351.213(b)(2) of the Department’s
regulations, and the petitioners
requested reviews of SSI, Nakornthai
Strip Mill Public Co., Ltd.
(“Nakornthai”), and Siam Strip Mill
Public Co., Ltd. (“Siam Strip”) under 19
CFR 351.213(b)(1) of the Department’s
regulations. The petitioners are Nucor
Corporation, National Steel Corporation,
and United States Steel Corporation. On
November 29, 2002, Siam Strip
submitted a letter to the Department
stating that they did not sell, ship, or
export subject merchandise to the
United States during the POR. The
Department initiated these reviews on
December 26, 2002 (see Initiation of
Antidumping and Countervailing Duty
Administrative Reviews, 67 FR 78772).

On January 6, 2003, the Department
issued the antidumping duty
questionnaire to SSI, Nakornthai, and
Siam Strip. On January 10, 2003,

petitioners filed a letter requesting that
the Department verify the questionnaire
responses filed by SSI, Nakornthai, and
Siam Strip. On February 19, 2003, SSI
filed its section A response. On
February 26, 2003, SSI filed its sections
B and C responses and on March 5,
2003, SSI filed its section D response.
Petitioners filed comments on SSI’s
section A through D responses on the
following dates: March 6, 2003, for
section A; March 12, 2003, for sections
B and C; and March 20, 2003 for section
D. On March 20, 2003, and May 12,
2003, SSI filed comments in response to
petitioners’ comments. SSI filed its
supplemental responses on the
following dates: April 15, 2003, for
supplemental section A, April 22, 2003,
for supplemental section D, and April
15, 2003, for supplemental sections B
and C. Petitioners filed additional
comments on SSI’s supplemental
sections A through C responses on April
24, 2003, and May 7, 2003. On May 7,
2003, SSI submitted minor corrections
to the data provided in its questionnaire
responses. Petitioners filed cost
verification comments on May 12, 2003,
and May 14, 2003, and sales verification
comments on June 10, 2003. SSI filed its
third supplemental response with the
Department on May 22, 2003. On July 7,
2003, the Department extended the
deadline for the preliminary results of
this administrative review to no later
than December 1, 2003 (see Notice of
Extension of Time Limit for Preliminary
Results of Antidumping Duty
Administrative Review: Certain Hot-
Rolled Carbon Steel Flat Products from
Thailand, 68 FR 40243). On October 6,
2003, SSI submitted additional minor
corrections to the data provided in its
questionnaire responses. As requested,
on October 14, 2003, SSI submitted a
revised version of its COP/CV database
and a revised sales data base on
November 18, 2003.

Partial Rescission

On January 22, 2002, Nakornthai
submitted a statement that it had no
sales to the United States during the
POR. On January 24, 2002, Siam Strip
submitted a similar statement. The
Department conducted a query of CBP
data on entries of hot-rolled steel from
Thailand made during the POR, and
confirmed that these companies made
no entries during this period. Therefore,
we preliminarily determine to rescind
these reviews with respect to
Nakornthai and Siam Strip in
accordance with section 351.213 (d)(3)
of the Department’s regulations.
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Scope of the Review

For purposes of this review, the
products covered are certain hot-rolled
carbon steel flat products of a
rectangular shape, of a width of 0.5 inch
or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non-metallic
substances, in coils (whether or not in
successively superimposed layers),
regardless of thickness, and in straight
lengths, of a thickness of less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm, and of a thickness
of not less than 4.0 mm, not in coils and
without patterns in relief) of a thickness
not less than 4.0 mm is not included
within the scope of this review.

Specifically included within the
scope of this review are vacuum
degassed, fully stabilized (commonly
referred to as interstitial-free (IF)) steels,
high strength low alloy (HSLA) steels,
and the substrate for motor lamination
steels. IF steels are recognized as low
carbon steels with micro-alloying levels
of elements such as titanium or niobium
(also commonly referred to as
columbium), or both, added to stabilize
carbon and nitrogen elements. HSLA
steels are recognized as steels with
micro-alloying levels of elements such
as chromium, copper, niobium,
vanadium, and molybdenum. The
substrate for motor lamination steels
contains micro-alloying levels of
elements such as silicon and aluminum.

Steel products to be included in the
scope of this review, regardless of
definitions in the Harmonized Tariff
Schedule of the United States (HTSUS),
are products in which: (i) Iron
predominates, by weight, over each of
the other contained elements; (ii) the
carbon content is 2 percent or less, by
weight; and (iii) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated:

1.80 percent of manganese, or
2.25 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
1.25 percent of chromium, or
0.30 percent of cobalt, or

0.40 percent of lead, or

1.25 percent of nickel, or

0.30 percent of tungsten, or
0.10 percent of molybdenum, or
0.10 percent of niobium, or
0.15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the physical
and chemical description provided

above are within the scope of this
review unless otherwise excluded. The
following products, by way of example,
are outside or specifically excluded
from the scope of this review:

+ Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including, e.g., American Society for
Testing and Materials (ASTM)
specifications A543, A387, A514, A517,
A506).

* Society of Automotive Engineers
(SAE)/American Iron & Steel Institute
(AISI) grades of series 2300 and higher.

+ Ball bearing steels, as defined in the
HTSUS.

+ Tool steels, as defined in the
HTSUS.

+ Silico-manganese (as defined in the
HTSUS) or silicon electrical steel with
a silicon level exceeding 2.25 percent.

* ASTM specifications A710 and
A736.

» USS abrasion-resistant steels (USS
AR 400, USS AR 500).

» All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

+ Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or stamping
and which have assumed the character
of articles or products classified outside
chapter 72 of the HTSUS.

The merchandise subject to this
review is classified in the HTSUS at
subheadings: 7208.10.15.00,
7208.10.30.00, 7208.10.60.00,
7208.25.30.00, 7208.25.60.00,
7208.26.00.30, 7208.26.00.60,
7208.27.00.30, 7208.27.00.60,
7208.36.00.30, 7208.36.00.60,
7208.37.00.30, 7208.37.00.60,
7208.38.00.15, 7208.38.00.30,
7208.38.00.90, 7208.39.00.15,
7208.39.00.30, 7208.39.00.90,
7208.40.60.30, 7208.40.60.60,
7208.53.00.00, 7208.54.00.00,
7208.90.00.00, 7211.14.00.90,
7211.19.15.00, 7211.19.20.00,
7211.19.30.00, 7211.19.45.00,
7211.19.60.00, 7211.19.75.30,
7211.19.75.60, and 7211.19.75.90.
Certain hot-rolled carbon steel flat
products covered by this review,
including: vacuum degassed fully
stabilized; high strength low alloy; and
the substrate for motor lamination steel
may also enter under the following tariff
numbers: 7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Subject merchandise

may also enter under 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7212.40.10.00, 7212.40.50.00, and
7212.50.00.00. Although the HTSUS
subheadings are provided for
convenience and CBP purposes, the
written description of the merchandise
under review is dispositive.

Period of Review

The POR is May 3, 2001, through
October 31, 2002.

Verification

As provided in section 782(i) of the
Tariff Act of 1930, as amended (‘“‘the
Act”), we verified cost of production
from May 26, 2003, through May 30,
2003, and sales information from
October 27, 2003, through November 1,
2003, using standard verification
procedures, including an examination of
relevant sales, cost, financial records,
and selection of original documentation
containing relevant information. Our
verification results are outlined in the
public versions of the verification
reports and are on file in the
Department’s Central Records Unit
located in Room B—099 of the main
Department of Commerce Building, 14th
Street and Constitution Avenue, NW.,
Washington, DC.

Affiliated Party Issue

On March 12, 2003, and May 6, 2003,
the petitioner submitted comments
alleging that SSI and one of its U.S.
customers, a trading company, were
affiliated under section 771(33) of the
Act. Because of this alleged affiliation,
the petitioner claims that the prices
from this alleged affiliated customer to
the first unaffiliated customers in the
U.S. should be used.

SSI and company A (the identity of
this other company is business
proprietary and can not be disclosed in
this public notice) are owners in a
number of other ventures (e.g., Thai
Cold Rolled Steel and Thai Coated
Rolled Steel) and, therefore, the
petitioner claims that SSI and company
A are affiliated. Company A also is one
of two companies that jointly control
the U.S. customer. Petitioner claims that
because: (1) SSI is affiliated with
company A via their involvement in
other ventures, and (2) company A is in
a position to control the U.S. customer,
the Department should find that SSI and
the U.S. customer are affiliated and that
their relationship has the potential to
impact the product under investigation.

The petitioner also emphasizes that
the characteristics of SSI's and company
A’s relationship indicate that there is
affiliation based on, for example, the
long term capital investment of both
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companies in the other ventures and
inter-company business relationships
(e.g., SSI sells subject merchandise to
Thai Cold Rolled and company A acts
as SST’s selling arm for some of its non-
subject merchandise).

SSI claims that it is not affiliated with
company A pursuant to Section
771(33)(F) nor the U.S. customer, a
trading company, and thus it did not
supplement its U.S. sales data with the
sales made by the U.S. trading company
to the next unaffiliated customer. SSI
claims that it did not commonly control
Thai Cold Rolled Steel with company A
nor was it required to sell subject
merchandise to Thai Cold Rolled Steel
and that Thai Cold Rolled Steel has
other suppliers. Additionally, SSI points
out that it does not have ownership in
company A nor in the U.S. customer,
and that there are no common family
members, officers or director, partner or
employer/employee relationships
between SSI and company A or the U.S.
customer.

In this case, the Department
preliminarily does not find that SSI and
the U.S. customer were affiliated,
because the nature of the relationship
between SSI and company A, one of the
two owners of the U.S. customer, with
respect to non-subject merchandise did
not have the potential to impact
decisions concerning the production,
pricing or cost of the subject
merchandise.

Fair Value Comparisons

To determine whether sales of subject
merchandise were made in the United
States at less than fair value, we
compared the export price (EP) or
constructed export price (CEP) to the
NV, as described in the “Export Price
and Constructed Export Price” and
“Normal Value” sections of this notice.
In accordance with section
777A(d)(1)(A)@{) of the Act, we
calculated EPs and compared these
prices to weighted-average normal
values or CVs, as appropriate.

Export Price

In accordance with section 772 of the
Act, we calculated either an EP or a
CEP, depending on the nature of each
sale. Section 772(a) of the Act defines
EP as the price at which the subject
merchandise is first sold by the foreign
exporter or producer before the date of
importation to an unaffiliated purchaser
in the United States, or to an
unaffiliated purchaser for exportation to
the United States. We have
preliminarily determined that all of
SSI's U.S. sales during the POR were EP
sales.

We calculated EP based on prices
charged to the first unaffiliated U.S.
customer, which was a trading company
in this case. We used the final contract
date as the date of sale as determined by
the Department in the original
investigation. We based EP on the
packed CFR prices to the first
unaffiliated purchasers outside
Thailand. We made deductions for
movement expenses in accordance with
section 772(c)(2)(A) of the Act,
including: foreign inland freight and
foreign brokerage and handling.

Duty Drawback

Section 772(c)(1)(B) of the Act
provides that EP shall be increased by
“the amount of any import duties
imposed by the country of exportation
which have been rebated, or which have
not been collected, by reason of the
exportation of the subject merchandise
to the United States.”” The Department
determines that an adjustment to U.S.
price for claimed duty drawback is
appropriate when a company can
demonstrate that (1) there is a sufficient
link between the import duty and the
rebate, and (2) there are sufficient
imports of the imported material to
account for the duty drawback received
for the export of the manufactured
product (the “two pronged test’). See
Rajinder Pipes Ltd. v. United States, 70
F. Supp. 2d 1350, 1358 (CIT 1999). See
also Certain Welded Carbon Standard
Steel Pipes and Tubes from India: Final
Results of New Shippers Antidumping
Duty Administrative Review, 62 FR
47632 (September 10, 1997) and Federal
Mogul Corp. v. United States, 862 F.
Supp. 384, 409 (CIT 1994).

During the POR, SSI received duty
drawback for its U.S. sales and for
certain sales in the home market that
were exported from Thailand as non-
subject merchandise by unaffiliated
further manufacturers and produced
from SSI hot-rolled coil. Under the Thai
Board of Investment (“BOI”’) duty
drawback scheme, SSI applies to the
BOI for a duty exemption for the
imported slab with the BOI maintaining
a running tally of SSI's requests for slab
exemptions. When SSI intends to
export, it again applies to the BOI
requesting a duty exemption for the
exported material. During verification,
the Department found that SSI
maintains its duty exemption records on
a FIFO (first in first out) basis. SSI noted
that it applies for the BOI import
surcharge exemption when the company
expects export sales. Additionally, we
noted that when SSI submits its
application for duty drawback, SSI is
not required by the Thai government to
link the specific imported slab to the

specific exported hot-rolled coil. The
Department concludes that for SSI's
U.S. sales, the company uses a
methodology consistent with
Department practice for applying its
duty drawback received upon export of
subject merchandise to the United
States. See Far East Mach. II, 12 CIT at
975, 699 F.Supp. at 312; see also Final
Determination of Sales at Less Than
Fair Value: Oil Country Tubular Good
from Korea, 60 FR 33561 (June 28,
1995). SSI meets the second criterion of
the two-pronged test for its U.S. sales,
as all of SST’s hot-rolled steel is made
from imported slab. With respect to the
duty drawback SSI received from
certain home market sales that were
ultimately exported, SSI received duty
drawback from the BOI when the
exporting company applied for the duty
drawback. SSI stated that only one of its
home market customers applied to the
BOI for the import duty exemption. For
this company, SSI applied the amount
of drawback it received from the BOI
over all of SSI's home market sales to
this company. SSI stated that it is
unable to determine which sales of hot-
rolled coil it made to this further
processor were destined for the export
market versus the home market.
Verification confirms SSI’s assertion
about the inability to directly link SSI's
hot-rolled coil to the further
manufactured product, but the
Department believes that SSI’s domestic
customer has an adequate link to the
BOI drawbacks for the following
reasons. First, SSI stated that this
customer applies for duty drawback in
the same manner as SSI. Second, SSI’s
accounting records demonstrate that the
company records in its accounting
system these duty drawbacks in a
similar manner as its U.S. market
drawbacks. Thus, the Department finds
that there is a sufficient link for SSI's
local export sales. Since SSI received
this duty drawback from its slab
imports, the second criterion of the two
pronged test for these local export sales
is the same as SSI’s direct U.S. sales: all
of SSI’s hot-rolled steel is made from
imported slab. For these preliminary
results, the Department is adding the
duty drawback as reported by SSI to
normal value.

Normal Value

After testing home market viability
and whether home market sales were at
below-cost prices, the Department
calculated NV as noted in the “Price-to-
Price Comparisons” and ‘‘Price-to-CV
Comparison” sections of this notice.
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A. Home Market Viability

In determining that there was a
sufficient volume of sales in the home
market to serve as a viable basis for
calculating NV (i.e., the aggregate
volume of home market sales of the
foreign like product is equal to or
greater than five percent of the aggregate
volume of U.S. sales), the Department
compared the respondent’s volume of
home market sales of the foreign like
product to the volume of U.S. sales of
the subject merchandise, in accordance
with section 773(a)(1)(C) of the Act.
Since the respondent’s aggregate volume
of home market sales of the foreign like
product was greater than five percent of
its aggregate volume of U.S. sales for the
subject merchandise, the Department
determined that the home market was
viable for SSI. Therefore, the
Department has based NV on home
market sales in the usual commercial
quantities and in the ordinary course of
trade.

On February 14, 2003, petitioners
alleged that a particular market situation
existed in Thailand during the POR that
does not permit a proper comparison
with the export price or constructed
export price and, therefore, normal
value should be calculated based on
prices to a third country. On March 4,
2003, SSI responded to petitioners
February 14, 2003, letter urging the
Department to reject petitioners’ claim
of a particular market situation in
Thailand during the POR. On March 17,
2003, petitioners responded to SSI’s
March 4, 2003, response. On March 20,
2003, the Department issued a
supplemental questionnaire to SSI
regarding the alleged particular market
situation. SSI filed its supplemental
response on March 28, 2003. On April
24, 2003, petitioners filed additional
comments and requested that the
Department obtain third country sales
information from SSI for calculating
normal value. On June 10, 2003, the
Department issued a second
supplemental questionnaire to SSI
regarding the particular market
situation. SSI filed its response on June
20, 2003. The Department issued a
decision memorandum to interested
parties stating that a particular market
situation did not exist during the POR
in Thailand (see Memorandum For
Barbara Tillman, Acting Deputy
Assistant Secretary for Import
Administration, Group III, From Richard
O. Weible, Director, Office 8, August 22,
2003). The Department concluded that
there was insufficient information to
suggest that a particular market
situation exists, whereby prices for the
domestic like product are not

competitively set. We have preliminary
determined that there is not a particular
market situation in Thailand that would
prevent a proper comparison with the
export price or constructed export price.
Therefore, the Department did not
request SSI to report sales to its largest
third country market.

B. Arm’s Length Sales

SSI reported that during the POR, it
made sales in the home market to
affiliated and unaffiliated end users and
distributors/retailers. SSI reported the
downstream sales of its affiliated
reseller of the foreign like product and
SSI's sales to its affiliated customers
who consumed the hot-rolled steel in
the production of non-subject
merchandise. If any sales to affiliated
customers in the home market were not
made at arm’s length prices, we
excluded those sales from our analysis
because we considered them to be
outside the ordinary course of trade. To
test whether these sales were made at
arm’s-length prices, we compared on a
model-specific basis the starting prices
of sales to affiliated and unaffiliated
customers, net of all billing adjustments,
early payment discounts, movement
charges, direct selling expenses, and
home market packing. Where prices to
the affiliated party fell, on average,
between 98 percent and 102 percent,
inclusive, of sale prices of the same or
comparable merchandise sold by that
exporter or producer to all unaffiliated
customers, we determined that sales
made to the related party were at arm’s
length. See Antidumping Proceedings:
Affiliated Party Sales in the Ordinary
Course of Trade, 67 FR 69186
(November 15, 2002). We performed the
arm’s length test on the sales to SSI's
affiliated customers who consumed the
hot-rolled steel. We excluded sales to
those customers who failed the arm’s
length test. In our home market NV
calculation, we have included SSI's
reported downstream sales.

C. Cost of Production Analysis

The Department initiated a sales
below cost investigation to determine in
fact whether the respondent made home
market sales during the POR at prices
below their cost of production (COP)
within the meaning of section 773(b) of
the Act. Based on the fact that the
Department had disregarded sales in the
less than fair value investigation
because they were made below the COP,
the Department has reasonable grounds,
in accordance with section
773(b)(2)(A)(ii) of the Act, to believe or
suspect that respondent made home
market sales in this review at prices

below the cost of producing the
merchandise.

In accordance with section 773(b)(3)
of the Act, we calculated COP based on
the sum of SSI’s cost of materials and
fabrication for the foreign like product,
plus an amount for home market SG&A,
interest expenses, and the cost of all
expenses incidental to placing the
foreign like product in condition packed
ready for shipment.

We used the information from SSI's
section D questionnaire and
supplemental questionnaire responses
to calculate COP, except in the
following adjustment. First, we revised
the company’s reported general and
administrative (“G&A”) expenses to
exclude foreign exchange gains and
losses. Second, we revised the
company’s reported financial expenses
to include the total net consolidated
foreign exchange gain. In addition, we
revised the company’s reported
financial expenses to exclude gains from
investments in affiliated parties. For
further discussion of these adjustments,
see Memorandum to Neal Halper, from
Mark Todd, regarding Cost of
Production and Constructed Value
Calculation Adjustments for the
Preliminary Results, dated December 1,
2003.

We compared the weighted-average
COP to home market sales prices of the
foreign like product, as required under
section 773(b) of the Tariff Act. In
determining whether to disregard home
market sales made at prices less than the
COP, we examined whether such sales
were made (i) in substantial quantities
over an extended period of time, and (ii)
at prices which permitted the recovery
of all costs within a reasonable period
of time. On a product-specific basis, we
compared COP to home market prices,
less any applicable movement charges,
billing adjustments, taxes, and
discounts and rebates.

Pursuant to section 773(b)(2)(C)(i) of
the Act, where less than twenty percent
of SSI's sales of a given product were at
prices less than the COP, we did not
disregard any below-cost sales of that
product because we determined that the
below-cost sales were not made in
“substantial quantities.” Where 20
percent or more of a respondent’s sales
of a given product during the POR were
at prices less than the COP, we
determined such sales to have been
made in substantial quantities, in
accordance with section 773(b)(2)(C)(i)
of the Act, within an extended period of
time, in accordance with section
773(b)(2)(B) of the Act. In such cases,
pursuant to section 773(b)(2)(D) of the
Act, we also determined that such sales
were not made at prices which would
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permit recovery of all costs within a
reasonable period of time. Therefore, we
disregarded the below-cost sales. Where
all sales of a specific product were at
prices below the COP, we disregarded
all sales of that product and relied on
sales of similar merchandise to match.

The results of our cost test for SSI
indicated that for certain comparison
market models, more than 20 percent of
the sales of the model were at prices
below COP and were at prices which
would not permit the recovery of all
costs within a reasonable period of time.
In accordance with section 773(b)(1) of
the Act, we therefore excluded these
below-cost sales from our analysis and
used the remaining sales as the basis for
determining NV.

Constructed Value

In accordance with section 773(e)(1)
of the Act, we calculated constructed
value (“CV”’) based on the sum of
respondent’s cost of materials,
fabrication, SG&A, including interest
expenses, and profit. In accordance with
section 773(e)(2)(A) of the Act, we based
SG&A and profit on the amounts
incurred and realized by SSI in
connection with the production and sale
of the foreign like product in the
ordinary course of trade for
consumption in the foreign country. We
used the CV data SSI supplied in its
section D questionnaire and
supplemental questionnaire responses
with the exception of the adjustments to
COP noted above.

Price-to-Price Comparisons

We compared SSI’s U.S. sales with
contemporaneous sales of the foreign
like product in the comparison market.
We considered identical hot-rolled
products based on the following model-
match characteristics: whether or not
painted, quality, carbon content, yield
strength, thickness, width, coil versus
cut-to-length, temper rolled, pickled,
edge trim, and patterns in relief. We
used a 20 percent DIFMER cost
deviation cap as the maximum
difference in cost allowable for similar
merchandise, which we calculated as
the absolute value of the difference
between the U.S. and comparison
market variable costs of manufacturing
divided by the total cost of
manufacturing of the U.S. product. In
accordance with the Department’s
practice, where all contemporaneous
matches to a U.S. sale observation
resulted in DIFMER adjustments
exceeding 20 percent of the COM of the
U.S. product, we based NV on CV.

For those product comparisons for
which there were sales at prices at or
above the COP, we based NV on the

home market prices to home market
customers. We made adjustments,
where appropriate, for physical
differences in the merchandise in
accordance with section 773(a)(6)(C)(ii)
of the Act. In accordance with section
773(a)(6)(A) and (B), we deducted home
market packing costs and added U.S.
packing costs. In addition, we made
adjustments for differences in
circumstance of sale, as appropriate.

Price-to-CV Comparisons

In accordance with section 773(a)(4)
of the Act, we based NV on CV if we
were unable to find a contemporaneous
comparison market match for the U.S.
sale. We calculated CV based on the cost
of materials and fabrication employed in
producing the subject merchandise,
SG&A, interest expense and profit. In
accordance with section 773(e)(2)(A) of
the Act, we based SG&A expenses,
interest and profit on the amounts SSI
incurred and realized in connection
with the production and sale of the
foreign like product in the ordinary
course of trade for consumption in
Thailand. For selling expenses, we used
the weighted-average home market
selling expenses. Where appropriate, we
made COS adjustments to CV in
accordance with section 773(a)(8) of the
Act and 19 CFR 351.410 of the
Department’s regulations.

Currency Conversion

We made currency conversions into
U.S. dollars, where appropriate, in
accordance with Section 773A(a) of the
Act, based on the exchange rates in
effect on the dates of the U.S. sales as
certified by the Federal Reserve Bank.

Level of Trade

In accordance with section
773(a)(1)(B) of the Act, to the extent
practicable, we determine NV based on
sales in the comparison market at the
same level of trade (LOT) as the EP
transaction or constructed export price
(CEP) transaction. The LOT in the
comparison market is the LOT of the
starting-price sales in the comparison
market or, when NV is based on CV, the
LOT of the sales from which we derive
SG&A expenses and profit. With respect
to U.S. price for EP transactions, the
LOT is also that of the starting-price
sale, which is usually from the exporter
to the importer. For CEP, the LOT is that
of the constructed sale from the exporter
to the importer.

To determine whether comparison
market sales are at a different LOT from
U.S. sales, we examined stages in the
marketing process and selling functions
along the chain of distribution between
the producer and the unaffiliated

customer. If the comparison market
sales are at a different LOT, and the
difference affects price comparability, as
manifested in a pattern of consistent
price differences between the sales on
which NV is based and comparison
market sales at the LOT of the export
transaction, the Department makes a
LOT adjustment in accordance with
section 773(a)(7)(A) of the Act. For CEP
sales, if the NV level is more remote
from the factory than the CEP level and
there is no basis for determining
whether the differences in the levels
between NV and CEP sales affects price
comparability, the Department adjusts
NV under section 773(A)(7)(B) of the
Act (the CEP offset provision). See
Notice of Final Determination of Sales
at Less Than Fair Value: Certain Cut-to-
Length Carbon Steel Plate from South
Africa, 62 FR 61731 (November 19,
1997).

SSI claimed one LOT in the U.S.
market and two LOTSs in the home
market: LOT 1 includes sales through
unaffiliated trading companies and
direct sales to end-users and LOT 2
includes sales through affiliated trading
companies and to service centers. SSI
claimed that all U.S. sales are at the
same LOT as LOT 1 in the home market.
SSIreported four channels of
distribution for home market sales made
through LOT 1 and LOT 2. The first
channel of distribution was sales made
through unaffiliated trading companies
with two customer categories (i.e.,
unaffiliated end-users and service
centers). The second channel of
distribution was sales made through
affiliated trading companies with two
customer categories (i.e., unaffiliated
end-users and service centers). The
third channel of distribution was direct
sales with two customer categories (i.e.,
affiliated and unaffiliated end-users and
service centers). The fourth channel of
distribution was direct sales with one
customer category (i.e., affiliated end-
users or resellers). In analyzing SSI’s
selling activities for its home market
and U.S. market, we determined that
essentially the same services were
provided for both markets. Due to the
proprietary nature of the levels of these
selling activities, for further analysis,
see Memorandum To The File, From
Michael Ferrier, regarding
Administrative Review of the
Antidumping Duty Order on Certain
Hot-Rolled Carbon Steel Flat Products
from Thailand; Preliminary Results
Analysis for SSI, December 1, 2003.
Therefore, based upon this information,
we have preliminarily determined that
the LOT for all EP sales is the same as
the LOT for all sales in the home
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market. Accordingly, because we find
the U.S. sales and home market sales to
be at the same LOT, no LOT adjustment
under section 773(a)(7)(A) of the Act is
warranted for SSI.

Preliminary Results of Review

As aresult of our review, we
preliminarily determine the weighted-
average dumping margin for the period
May 5, 2001, through October 31, 2002,
to be as follows:

Margin
Manufacturer/Exporter (percent)
Sahaviriya Steel Industries Public
Company Limited .........cccceevnee 0.00

The cash deposit rates for Siam Strip
and Nakornthai will continue to be the
cash deposit rate established in the
original investigation. See HRC Order.

Article VL5 of the General Agreement
on Tariffs and Trade (GATT 1994)
prohibits assessing dumping duties on
the portion of the margin attributable to
an export subsidy. In this case, the
product under investigation is subject to
a countervailing duty investigation. See
Notice of Final Affirmative
Countervailing Duty Determination:
Certain Hot-Rolled Carbon Steel Flat
Products from Thailand, 66 FR 50410
(October 3, 2001).

Therefore, for all entries of hot-rolled
steel from Thailand entered, or
withdrawn from warehouse, for
consumption on or after the date on
which the order in the companion
countervailing duty investigation is
published in the Federal Register, we
will request for duty deposit purposes
that the CBP deduct the portion of the
margin attributable to export subsidies
as determined in the countervailing
duty investigation. Since SSI received a
zero margin for this administrative
review, no adjustment for export
subsidies is necessary.

The Department will disclose
calculations performed in connection
with these preliminary results of review
within five days of the date of
publication of this notice in accordance
with 19 CFR 351.224(b) of the
Department’s regulations. An interested
party may request a hearing within 30
days of publication. See CFR 351.310(c)
of the Department’s regulations. Any
hearing, if requested, will be held 37
days after the date of publication, or the
first business day thereafter, unless the
Department alters the date per 19 CFR
351.310(d) of the Department’s
regulations. Interested parties may
submit case briefs and/or written
comments no later than 30 days after the
date of publication of these preliminary

results of review. Rebuttal briefs and
rebuttals to written comments, limited
to issues raised in the case briefs and
comments, may be filed no later than 35
days after the date of publication of this
notice. Parties who submit argument in
these proceedings are requested to
submit with the argument (1) a
statement of the issue, (2) a brief
summary of the argument and (3) a table
of authorities. The Department will
issue the final results of this
administrative review, including the
results of our analysis of the issues
raised in any such written comments or
at a hearing, within 120 days of
publication of these preliminary results.
Upon completion of the
administrative review, the Department
shall determine, and CBP shall assess,
antidumping duties on all appropriate
entries. In accordance with 19 CFR
351.212(b)(1) of the Department’s
regulations, we have calculated
assessment rates for the merchandise
based on the ratio of the total amount of
antidumping duties calculated for the
examined sales made during the POR to
the total quantity of the sales used to
calculate those duties. This rate will be
assessed uniformly on all entries of
merchandise of that manufacturer/
exporter made during the POR. To
determine whether the duty assessment
rate was de minimis, in accordance with
the requirement set forth in 19 CFR
351.106(c)(2) of the Department’s
regulations, we calculated ad valorem
ratios based on the EPs. We will instruct
CBP to liquidate without regard to
antidumping duties any entries for
which the assessment rate is de minimis
(i.e., less than 0.50 percent), pursuant to
19 CFR 351.106(c)(2) of the
Department’s regulations. The
Department will issue appropriate
appraisement instructions directly to
CBP upon completion of the review.
Furthermore, the following deposit
requirement will be effective upon
completion of the final results of this
administrative review for all shipments
of hot-rolled steel from Thailand
entered, or withdrawn from warehouse,
for consumption on or after the
publication date of the final results of
this administrative review, as provided
by section 751(a)(1) of the Act: (1) The
cash deposit rate for the reviewed
company will be the rate established in
the final results of administrative
review, except if the rate is less than
0.50 percent and, therefore, de minimis
within the meaning of 19 CFR 351.106
of the Department’s regulations, the
cash deposit will be zero; (2) for
merchandise exported by manufacturers
or exporters not covered in this review
but covered in the original less-than-

fair-value (LTFV) investigation or a
previous review, the cash deposit will
continue to be the most recent rate
published in the final determination or
final results for which the manufacturer
or exporter received a company-specific
rate; (3) if the exporter is not a firm
covered in this review, or the original
investigation, but the manufacturer is,
the cash deposit rate will be that
established for the manufacturer of the
merchandise in the final results of this
review, or the LTFV investigation; and
(4) if neither the exporter nor the
manufacturer is a firm covered in this
review or any previous reviews, the
cash deposit rate will be 3.86 percent,
the “all others” rate established in the
LTFV investigation (see HRC Order).

This deposit requirement, when
imposed at the final results, shall
remain in effect until publication of the
final results of the next administrative
review.

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) of the Department’s
regulations to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: December 1, 2003.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 03-30388 Filed 12—5-03; 8:45 am)|]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-421-807]

Certain Hot-Rolled Carbon Steel Flat
Products from the Netherlands;
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative
review.

SUMMARY: In response to requests from
Nucor Corporation and Bethlehem Steel
Corporation, National Steel Corporation,
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and United States Steel Corporation
(collectively, petitioners), the
Department of Commerce (the
Department) is conducting an
administrative review of the
antidumping duty order on certain hot-
rolled carbon steel flat products (hot-
rolled steel) from the Netherlands (A—
421-807). This administrative review
covers imports of subject merchandise
from Corus Staal BV (Corus Staal). The
period of review is May 3, 2001 through
October 31, 2002.

We preliminarily determine that sales
of hot-rolled steel from the Netherlands
in the United States have been made
below normal value (NV). If these
preliminary results are adopted in our
final results of administrative review,
we will instruct U.S. Customs and
Border Protection (Customs) to assess
antidumping duties based on the
difference between the export price (EP)
or constructed export price (CEP) and
NV. Interested parties are invited to
comment on these preliminary results.
Parties who submit argument in this
proceeding are requested to submit with
the argument: (1) A statement of the
issues, (2) a brief summary of the
argument, and (3) a table of authorities.

EFFECTIVE DATE: December 8, 2003.

FOR FURTHER INFORMATION CONTACT:
Deborah Scott or Robert James,
Antidumping and Countervailing Duty
Enforcement Group III, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230,
telephone: (202) 482—-2657 or (202) 482—
0649, respectively.

SUPPLEMENTARY INFORMATION:
Background

On November 29, 2001, the
Department published the antidumping
duty order on certain hot-rolled carbon
steel flat products from the Netherlands.
See Antidumping Duty Order: Certain
Hot-Rolled Carbon Steel Flat Products
from the Netherlands, 66 FR 59565
(November 29, 2001). On November 1,
2002, the Department published the
opportunity to request administrative
review of, inter alia, certain hot-rolled
carbon steel flat products from the
Netherlands for the period May 3, 2001
through October 31, 2002. See
Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity to Request
Administrative Review, 67 FR 66612
(November 1, 2002).

In accordance with 19 CFR
351.213(b)(1), on November 26 and 27,

2002,! petitioners requested that we
conduct an administrative review of
sales of the subject merchandise made
by Corus Staal. On December 26, 2002,
the Department published in the
Federal Register a notice of initiation of
this antidumping duty administrative
review covering the period May 3, 2001
through October 31, 2002. See Initiation
of Antidumping and Countervailing
Duty Administrative Reviews, 67 FR
78772 (December 26, 2002).

On January 9, 2003, the Department
issued its antidumping duty
questionnaire to Corus Staal. Corus
Staal submitted its response to section
A of the questionnaire on January 30,
2003, and its response to sections B, C,
D, and E of the questionnaire on March
4, 2003. On March 10, 2003, the
Department issued a supplemental
questionnaire for section A, to which
Corus Staal responded on March 28,
2003. On March 31, 2003, the
Department issued a supplemental
questionnaire for sections D and E of the
questionnaire; Corus Staal submitted its
response on April 21, 2003. On April
23, 2003, the Department issued a
supplemental questionnaire for sections
B and C of the questionnaire. Corus
Staal filed its response to the
supplemental questionnaire for sections
B and C on May 19, 2003. We verified
Corus Staal’s submitted data as
discussed below in the “Verification”
section of this notice. Finally, on
October 3, 2003, we issued a
supplemental questionnaire requesting
Corus Staal to report entered value data.
Corus Staal responded to this request on
October 17, 2003.

Because it was not practicable to
complete this review within the normal
time frame, on June 19, 2003, we
published in the Federal Register our
notice of extension of time limit for this
review. See Certain Hot-Rolled Carbon
Steel Flat Products from the
Netherlands; Antidumping Duty
Administrative Review; Extension of
Time Limit, June 19, 2003 (68 FR
36769). This extension established the
deadline for these preliminary results as
December 1, 2003.

Period of Review

The POR is May 3, 2001, through
October 31, 2002.

Scope of the Review

For purposes of this order, the
products covered are certain hot-rolled
carbon steel flat products of a

1 Nucor filed its request for administrative review
on November 26, 2002, while Bethlehem Steel
Corporation, National Steel Corporation, and
United States Steel Corporation filed their request
for review on November 27, 2002.

rectangular shape, of a width of 0.5 inch
or greater, neither clad, plated, nor
coated with metal and whether or not
painted, varnished, or coated with
plastics or other non-metallic
substances, in coils (whether or not in
successively superimposed layers),
regardless of thickness, and in straight
lengths, of a thickness of less than 4.75
mm and of a width measuring at least
10 times the thickness. Universal mill
plate (i.e., flat-rolled products rolled on
four faces or in a closed box pass, of a
width exceeding 150 mm, but not
exceeding 1250 mm, and of a thickness
of not less than 4.0 mm, not in coils and
without patterns in relief) of a thickness
not less than 4.0 mm is not included
within the scope of this review.
Specifically included within the scope
of this order are vacuum degassed, fully
stabilized (commonly referred to as
interstitial-free (IF)) steels, high strength
low alloy (HSLA) steels, and the
substrate for motor lamination steels. IF
steels are recognized as low carbon
steels with micro-alloying levels of
elements such as titanium or niobium
(also commonly referred to as
columbium), or both, added to stabilize
carbon and nitrogen elements. HSLA
steels are recognized as steels with
micro-alloying levels of elements such
as chromium, copper, niobium,
vanadium, and molybdenum. The
substrate for motor lamination steels
contains micro-alloying levels of
elements such silicon and aluminum.

Steel products to be included in the
scope of this order, regardless of
definitions in the Harmonized Tariff
Schedule of the United States (HTS), are
products in which: (i) Iron
predominates, by weight, over each of
the other contained elements; (ii) the
carbon content is 2 percent or less, by
weight; and (iii) none of the elements
listed below exceeds the quantity, by
weight, respectively indicated:

1.80 percent of manganese, or
2.25 percent of silicon, or
1.00 percent of copper, or
0.50 percent of aluminum, or
25 percent of chromium, or
30 percent of cobalt, or

40 percent of lead, or

25 percent of nickel, or

30 percent of tungsten, or
10 percent of molybdenum, or
10 percent of niobium, or
15 percent of vanadium, or
0.15 percent of zirconium.

All products that meet the physical
and chemical description provided
above are within the scope of this order
unless otherwise excluded. The
following products, by way of example,
are outside or specifically excluded
from the scope of this order:

1.
0.
0.
1.
0.
0.
0.
0.
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» Alloy hot-rolled steel products in
which at least one of the chemical
elements exceeds those listed above
(including, e.g., ASTM specifications
A543, A387, A514, A517, A506).

* Society of Automotive Engineers
(SAE)/American Iron and Steel Institute
(AISI) grades of series 2300 and higher.

 Ball bearings steels, as defined in
the HTS.

¢ Tool steels, as defined in the HTS.

« Silico-manganese (as defined in the
HTS) or silicon electrical steel with a
silicon level exceeding 2.25 percent.

* ASTM specifications A710 and
A736.

e USS Abrasion-resistant steels (USS
AR 400, USS AR 500).

» All products (proprietary or
otherwise) based on an alloy ASTM
specification (sample specifications:
ASTM A506, A507).

* Non-rectangular shapes, not in
coils, which are the result of having
been processed by cutting or stamping
and which have assumed the character
of articles or products classified outside
chapter 72 of the HTS.

The merchandise subject to this order
is classified in the HTS at subheadings:
7208.10.15.00, 7208.10.30.00,
7208.10.60.00, 7208.25.30.00,
7208.25.60.00, 7208.26.00.30,
7208.26.00.60, 7208.27.00.30,
7208.27.00.60, 7208.36.00.30,
7208.36.00.60, 7208.37.00.30,
7208.37.00.60, 7208.38.00.15,
7208.38.00.30, 7208.38.00.90,
7208.39.00.15, 7208.39.00.30,
7208.39.00.90, 7208.40.60.30,
7208.40.60.60, 7208.53.00.00,
7208.54.00.00, 7208.90.00.00,
7211.14.00.90, 7211.19.15.00,
7211.19.20.00, 7211.19.30.00,
7211.19.45.00, 7211.19.60.00,
7211.19.75.30, 7211.19.75.60, and
7211.19.75.90. Certain hot-rolled flat-
rolled carbon steel flat products covered
by this order, including: vacuum
degassed fully stabilized; high strength
low alloy; and the substrate for motor
lamination steel may also enter under
the following tariff numbers:
7225.11.00.00, 7225.19.00.00,
7225.30.30.50, 7225.30.70.00,
7225.40.70.00, 7225.99.00.90,
7226.11.10.00, 7226.11.90.30,
7226.11.90.60, 7226.19.10.00,
7226.19.90.00, 7226.91.50.00,
7226.91.70.00, 7226.91.80.00, and
7226.99.00.00. Subject merchandise
may also enter under 7210.70.30.00,
7210.90.90.00, 7211.14.00.30,
7212.40.10.00, 7212.40.50.00, and
7212.50.00.00. Although the HTS
subheadings are provided for
convenience and U.S. Customs
purposes, the written description of the
scope of this order is dispositive.

Verification

As provided in section 782(i) of the
Tariff Act, we verified the cost and sales
information provided by Corus Staal
using standard verification procedures,
including on-site inspection of the
manufacturer’s facilities and the
examination of relevant sales and
financial records. Our verification
results are outlined in the public and
proprietary versions of the cost and
sales verification reports, which are on
file in the Central Records Unit of the
Department. The Department verified
Corus Staal’s cost responses from May
12, 2003, through May 16, 2003, and
sales responses from June 16, 2003,
through June 20, 2003. The Department
also verified the value-added
information reported by Corus Staal for
Thomas Steel Strip Corporation
(Thomas Steel) from August 21, 2003,
through August 22, 2003. The results of
these verifications are found in the cost
verification report dated October 2,
2003, the Corus Staal sales verification
report dated September 25, 2003, and
the Thomas Steel value-added
verification report dated October 1,
2003, on file in the Central Records Unit
of the Department in room B—099 of the
main Commerce building.

Affiliated-Party Sales Issues

During the POR, Corus Staal sold the
foreign like product to several affiliated
resellers in the home market. These
include Namascor BV (Namascor), a
service center wholly-owned by Corus
Staal, and Laura Metaal BV (Laura), a
manufacturer and service center in
which Corus Staal’s parent company,
Corus Nederland BV, has a shareholder
interest. For purposes of our analysis,
we used Namascor’s and Laura’s sales to
unaffiliated customers, and, where
Laura consumed the subject
merchandise purchased from Corus
Staal in its manufacturing operations,
we used Corus Staal’s sales to Laura. In
addition, Corus Staal sold the foreign
like product to Feijen Service Center, a
business unit of Corus Service Center
Maastricht (Feijen), and to Corus
Vlietjonge BV (Vlietjonge),2 also a
service center. Both Feijen and
Vlietjonge are affiliated with Corus Staal
through the former British Steel
companies, whose parent, British Steel
plc, merged with Koninklijke
Hoogovens NV (now Corus Nederland
BV) in October 1999 to form the Corus
Group plc. In its January 30, 2003,
response to the Department’s January 9,
2003, questionnaire and in a letter dated
April 9, 2003, Corus Staal requested an

2 Namascor also resold some of the foreign like
product to Vlietjonge.

exemption from reporting downstream
sales by Feijen and Vlietjonge because
of the nature and quantity of the
products sold. On April 16, 2003, the
Department excused Corus Staal from
reporting downstream sales by Feijen
and Vlietjonge; therefore, we have used
Corus Staal’s sales to Feijen and
Vlietjonge to perform our analysis.

In the U.S. market, Corus Staal sold
subject merchandise to Thomas Steel, a
further manufacturer of battery-quality
hot band steel. Thomas Steel is wholly-
owned by Corus USA Inc., which in
turn is wholly-owned by Corus Staal’s
parent company, Corus Nederland BV.
Claiming the value-added in the United
States by Thomas Steel exceeded
substantially the value of the subject
merchandise as imported, Corus Staal
utilized the “simplified reporting”
option for the merchandise further
processed by Thomas Steel. Pursuant to
section 772(e) of the Tariff Act, when
the subject merchandise is imported by
an affiliated person and the value added
in the United States by the affiliated
person is likely to exceed substantially
the value of the subject merchandise, we
will determine the constructed export
price for such merchandise using the
price of identical or other subject
merchandise if there is a sufficient
quantity of sales to provide a reasonable
basis for comparison and we determine
that the use of such sales is appropriate.
If there is not a sufficient quantity of
such sales or if we determine that using
the price of identical or other subject
merchandise is not appropriate, we may
use any other reasonable basis to
determine the constructed export price.
See, e.g., Preliminary Results and
Rescission in Part of Antidumping Duty
Administrative Review: Gray Portland
Cement and Clinker From Mexico, 67
FR 57379, 57381 (September 10, 2002)
(unchanged for final results, 68 FR 1816
(January 14, 2003)). Consistent with the
Department’s regulations, we have
determined for these preliminary results
that the estimated value added in the
United States by Thomas Steel
accounted for at least 65 percent of the
price charged to the first unaffiliated
customer for the merchandise as sold in
the United States, and therefore, the
value added is likely to exceed
substantially the value of the subject
merchandise. We have also
preliminarily determined there is a
sufficient quantity of sales remaining to
provide a reasonable basis for
comparison and that we have no reason
to believe another methodology would
be appropriate. See the memorandum
from Robert James and Richard Weible
to Barbara E. Tillman, “Simplified
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Reporting’ and Value Added in the
United States by Thomas Steel,” dated
July 3, 2003. See also the Thomas Steel
value-added verification report at pages
1 to 13, which supports Corus Staal’s
claim that the value-added in the United
States by Thomas Steel exceeded
substantially the value of the subject
merchandise as imported.

Fair Value Comparisons

To determine whether sales of hot-
rolled steel from the Netherlands to the
United States were made at less than
fair value, we compared the EP or CEP
to the NV, as described in the “Export
Price and Constructed Export Price” and
“Normal Value” sections of this notice,
below. In accordance with section
777A(d)(2) of the Tariff Act, we
compared the EPs and CEPs of
individual U.S. transactions to monthly
weighted-average NVs.

Product Comparisons

In accordance with section 771(16) of
the Tariff Act, we considered all
products produced by the respondent,
covered by the descriptions in the
“Scope of the Review”” section of this
notice, to be foreign like products for
the purpose of determining appropriate
product comparisons to U.S. sales of
hot-rolled steel from the Netherlands.

We have relied on the following
eleven criteria to match U.S. sales of
subject merchandise to comparison-
market sales of the foreign like product:
whether painted or not, quality, carbon
content level, yield strength, thickness,
width, whether coil or cut-to-length
sheet, whether temper rolled or not,
whether pickled or not, whether mill or
trimmed edge, and whether the steel is
rolled with or without patterns in relief.

Where there were no sales of identical
merchandise in the home market to
compare to U.S. sales, we compared
U.S. sales to the next most similar
foreign like product on the basis of the
characteristics and reporting
instructions listed in the Department’s
January 9, 2003, questionnaire.

Export Price and Constructed Export
Price

Section 772(a) of the Tariff Act
defines EP as “the price at which the
subject merchandise is first sold (or
agreed to be sold) before the date of
importation by the producer or exporter
of the subject merchandise outside of
the United States to an unaffiliated
purchaser for exportation to the United
States, as adjusted under subsection
(c).” Section 772(b) of the Tariff Act
defines CEP as the price at which the
subject merchandise is first sold (or
agreed to be sold) in the United States

before or after the date of importation by
or for the account of the producer or
exporter of such merchandise or by a
seller affiliated with the producer or
exporter, to a purchaser not affiliated
with the producer or exporter, as
adjusted under sections 772(c) and (d).”

In the instant review Corus Staal sold
subject merchandise through two
affiliated steel service centers which
further manufacture flat-rolled steel
products: Rafferty-Brown Steel Co., Inc.
of Connecticut and Rafferty-Brown Steel
Co. of North Carolina (collectively,
Rafferty Brown). Corus Staal reported
each of these transactions as CEP
transactions, and the remainder of its
U.S. sales of subject merchandise as EP
transactions. However, after reviewing
the evidence on the record of this
review, we have preliminarily
determined that certain of Corus Staal’s
reported EP transactions are classified
properly as CEP sales because these
sales occurred in the United States.
Such a determination is consistent with
section 772(b) of the Tariff Act and the
U.S. Court of Appeals for the Federal
Circuit’s (Federal Circuit’s) decision in
AK Steel Corp. et. al. v. United States,
226 F.3d 1361, 1374 (Fed. Cir. 2000)
(AK Steel). In AK Steel, the Federal
Circuit examined the definitions of EP
and CEP, noting “the plain meaning of
the language enacted by Congress in
1994 focuses on where the sale takes
place and whether the foreign producer
or exporter and the U.S. importer are
affiliated, making these two factors
dispositive of the choice between the
two classifications.” AK Steel at 1369. It
also stated that “the critical differences
between EP and CEP sales are whether
the sale or transaction takes place inside
or outside the United States and
whether it is made by an affiliate,” and
noted the phrase “outside the United
States” had been added to the 1994
statutory definition of EP (called
“purchase price” in the pre-1994
statute). AK Steel at 1368—70. Referring
to the CEP definition, the AK Steel Court
then defined the term “‘seller” as “one
who contracts to sell” and the term
“sold” as ““the transfer of ownership or
title.” AK Steel at 1371. Thus, the
classification of a sale as either EP or
CEP depends upon where the contract
for sale was concluded (i.e., in or
outside the United States) and whether
the foreign producer or exporter is
affiliated with the U.S. importer.

During the POR Corus Staal executed
all agreements with U.S. customers and
amendments related to those agreements
in the Netherlands. See Corus Staal’s
May 19, 2003, supplemental
questionnaire response (May 19, 2003,
SQR) at 2. Corus Staal also served as the

importer of record for subject
merchandise entered during the POR.
See Corus Staal’s January 30, 2003,
questionnaire response (January 30,
2003, QR) at A—15, footnote 10.
However, prior to the start of the POR,
agreements and amendments were
signed by Corus America, Inc. (CAI).
May 19, 2003, SQR at 2. CAI is the
entity through whom Corus Steel USA
Inc. (CSUSA), a subsidiary of Corus
Staal’s parent company, Corus
Nederland BV, has a contract to provide
administrative and some selling
functions on Corus Staal’s behalf.3 See
the January 30, 2003, QR at A-18 and
the March 28, 2003 supplemental
questionnaire response (March 28, 2003,
SQR) at A-6. In these instances when
CAI signed the agreements and
amendments, CAI would draft the
document and forward it to Corus Staal
in the Netherlands for approval. After
approving the draft document by dating
and signing it, Corus Staal would send
the document back to CAI, who would
then sign and issue the final version to
the customer. See Sales Verification
Report at 4-5. Thus, some sales made
during the second quarter of 2001 (i.e.,
from May 3 to June 30, 2001) were made
subject to agreements and/or
amendments signed by CAI in the
United States. May 19, 2003, SQR at 2.
Because the contracts for sales made
during May and June 2001 were
concluded in the United States, we find
these sales to be CEP transactions
within the meaning of section 772(b) of
the Tariff Act.

With respect to the remainder of
Corus Staal’s reported EP sales (i.e.,
those sales to unaffiliated U.S.
customers made between July 1, 2001,
and October 30, 2002), we have
continued to classify them as EP
transactions because the contracts
governing these sales were signed by
Corus Staal in the Netherlands and
Corus Staal served as the importer of
record.

For those sales which we are
classifying as EP transactions, we
calculated the price of Corus Staal’s EP
sales in accordance with section 772(a)
of the Tariff Act. We based EP on the
packed, delivered, duty paid prices for
export to end users and service centers
in the U.S. market. We adjusted gross
unit price for billing errors, freight
revenue, certain minor processing
expenses, and early payment discounts,
where applicable. We also made
deductions for movement expenses in

3CSUSA receives an income from Gorus Staal for
these services, which are provided by employees of
CAIL CAL in turn, bills CSUSA on a monthly basis.
See the March 28, 2003, SQR at A-5 and A—6.
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accordance with section 772(c)(2)(A) of
the Tariff Act; these included, where
appropriate, foreign inland freight,
foreign brokerage and handling,
international freight, U.S. customs
duties, U.S. inland freight, and U.S.
warehousing expenses.

For those transactions categorized as
CEP sales, we calculated price in
conformity with section 772(b) of the
Tariff Act. We based CEP on the packed,
delivered or delivered, duty paid prices
to unaffiliated purchasers in the United
States. Where applicable, we made
adjustments to gross unit price for
billing errors, freight revenue, certain
minor processing expenses, and early
payment discounts. We also made
deductions for movement expenses in
accordance with section 772(c)(2)(A) of
the Tariff Act; these included, where
appropriate, foreign inland freight,
foreign brokerage and handling,
international freight, U.S. customs
duties, U.S. inland freight, and U.S.
warehousing expenses. In accordance
with section 772(d)(1) of the Tariff Act,
we deducted those selling expenses
associated with economic activities
occurring in the United States,
including direct selling expenses
(imputed credit, warranty expenses, and
travel expenses incurred by Corus
Staal’s U.S. sales team), inventory
carrying costs, and indirect selling
expenses. For CEP sales, we also made
an adjustment for profit in accordance
with section 772(d)(3) of the Tariff Act.
Finally, with respect to subject
merchandise to which value was added
in the United States by Rafferty Brown
prior to sale to unaffiliated customers,
we deducted the cost of further
manufacture in accordance with section
772(d)(2) of the Tariff Act.

Section 201 Duties

The Department notes that
merchandise subject to this review is
subject to duties imposed under section
201 of the Trade Act of 1974, as
amended (section 201 duties). Because
the Department has not previously
addressed the appropriateness of
deducting section 201 duties from EP
and CEP, on September 9, 2003, the
Department published a request for
public comments on this issue (68 FR
53104). Comments were received by
October 9, 2003, and rebuttal comments
were received by November 7, 2003.
Since the Department has not made a
determination on this issue at this time,
for purposes of these preliminary
results, no adjustment has been made to
EP and CEP.

Level of Trade

In accordance with section
773(a)(1)(B)(i) of the Tariff Act, to the
extent practicable, we determine NV
based on sales in the comparison market
at the same level of trade (LOT) as the
CEP transaction. The NV LOT is that of
the starting price of the comparison
sales in the home market or, when NV
is based on constructed value (CV), that
of the sales from which we derive
selling, general, and administrative
(SG&A) expenses and profit. For EP, the
LOT is also the level of the starting price
sale, which is usually from the exporter
to the importer. For CEP, it is the level
of the constructed sale from the exporter
to the importer.

To determine whether NV sales are at
a different LOT than CEP sales, we
examine stages in the marketing process
and selling functions along the chain of
distribution between the producer and
the unaffiliated customer. If the
comparison market sales are at a
different LOT, and the difference affects
price comparability, as manifested in a
pattern of consistent price differences
between the sales on which NV is based
and comparison market sales at the LOT
of the export transaction, we make a
LOT adjustment under section
773(a)(7)(A) of the Tariff Act. Finally,
for CEP sales, if the NV level is more
remote from the factory than the CEP
level and there is no basis for
determining whether the differences in
the levels between NV and CEP sales
affect price comparability, we adjust NV
under section 773(a)(7)(B) of the Tariff
Act (i.e., the CEP offset provision).

In implementing these principles in
the instant review, we obtained
information from Corus Staal about the
marketing stages involved in its
reported U.S. and home market sales,
including a description of the selling
activities performed by Corus Staal and
the level to which each selling activity
was performed for each channel of
distribution. In identifying LOTs for
U.S. CEP sales we considered the selling
functions reflected in the starting price
after any adjustments under section
772(d) of the Tariff Act.

In the home market, Corus Staal
reported two channels of distribution
(sales by Corus Staal and sales through
its affiliated service centers Namascor
and Laura) and three customer
categories (end users, steel service
centers, and trading companies). See,
e.g., Corus Staal’s January 30, 2003, QR
at A—14. For both channels of
distribution in the home market, Corus
Staal performed similar selling
functions, including strategic and
economic planning, advertising, freight

and delivery arrangements, technical/
warranty services, and sales logistics
support. The remaining selling activities
performed did not differ significantly by
channel of distribution, with the
exception of market research and
research and development activities,
which were performed only by Corus
Staal. See Corus Staal’s January 30,
2003, QR at Exhibit A-8 and pages A—
20 through A-34. Because channels of
distribution do not qualify as separate
levels of trade when the selling
functions performed for each channel
are sufficiently similar, we have
determined that one LOT exists for
Corus Staal’s home market sales. In
addition, we note that while Corus Staal
initially claimed there were differences
in LOT between home market direct
sales and sales through home market
affiliated service centers and, therefore,
it was entitled to a LOT adjustment for
U.S. sales compared to sales made by
home market affiliated service centers, it
later withdrew its claim. See Corus
Staal’s January 30, 2003, QR at A-17
and its May 19, 2003 SQR at 16.

In the U.S. market, Corus Staal
reported two channels of distribution
for its sales of subject merchandise
during the POR: EP sales made directly
to unaffiliated U.S. customers and CEP
sales made through its affiliated service
centers, RBC and RBN. For sales
classified as EP, Corus Staal reported
two customer categories, end users and
steel service centers. See, e.g., Corus
Staal’s January 30, 2003, QR at A-15
and A-16. However, as explained in the
“Export Price and Constructed Export
Price” section of this notice, we have
preliminary determined that certain of
Corus Staal’s reported EP transactions
(i.e., sales from May 3, 2001, to June 30,
2001) are classified properly as CEP
sales.

With regard to CEP sales made
through RBC and RBN, Corus Staal
claimed that a CEP offset is appropriate
because RBC’s and RBN'’s sales are made
at a point in the distribution process
that is less advanced than Corus Staal’s
home market sales. See Corus Staal’s
January 30, 2003, QR at A—17. As noted
above, we determine the U.S. LOT on
the basis of the CEP starting price minus
the expenses and profit deducted
pursuant to section 772(d) of the Tariff
Act. In analyzing respondent’s request
for a CEP offset, we reviewed
information provided in section A of
Corus Staal’s response regarding selling
activities performed and services offered
in the U.S. and foreign markets. We
found there to be few differences in the
selling functions performed by Corus
Staal on its sales to affiliated service
centers in the United States and those
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performed on its sales to home market
customers. For example, Corus Staal
provided similar freight and delivery
services, technical/warranty assistance,
and sales logistics support on its sales
to home market customers and on its
sales to RBC and RBN. See, e.g., Corus
Staal’s January 30, 2003, QR at pages A—
20 through A—46. Therefore, the
Department has preliminarily
determined the record does not support
Corus Staal’s claim that home market
sales are at a different, more advanced
LOT than its CEP sales to RBC and RBN.
Accordingly, no CEP offset adjustment
to NV is warranted for Corus Staal’s
reported CEP sales.

As to Corus Staal’s sales to
unaffiliated customers in the United
States which we have reclassified as
CEP transactions, we considered
whether a LOT adjustment may be
appropriate. As noted above, we have
preliminary determined that one LOT
exists in the home market, and
therefore, there is no basis upon which
to determine whether there is a pattern
of consistent price differences between
LOTs. Thus, we examined whether
Corus Staal’s home market sales were at
a different, more advanced LOT than its
sales to U.S. unaffiliated customers to
determine whether a CEP offset was
necessary. Comparing the selling
activities performed and services offered
by Corus Staal on its sales to
unaffiliated customers in the United
States to those activities performed on
its home market sales, we found there
to be few differences in the selling
functions performed by Corus Staal on
its sales to unaffiliated customers in the
United States and those performed for
sales in the home market. For example,
on sales to both home market customers
and to unaffiliated U.S. customers,
Corus Staal provided similar strategic
and economic planning, freight and
delivery services, technical/warranty
assistance, research and development,
and sales logistics support. See, e.g.,
Corus Staal’s January 30, 2003, QR at
pages A—20 through A—46. As a result,
we preliminarily find that there is not
a significant difference in selling
functions performed in the U.S. and
foreign markets on these sales. Thus, we
find that Corus Staal’s home market
sales and sales to unaffiliated customers
in the United States were made at the
same LOT; accordingly, no CEP offset
adjustment is warranted.

Finally, for those sales which we are
continuing to classify as EP, we
considered whether a LOT adjustment is
warranted. Again, comparing the selling
activities performed and services offered
by Corus Staal on its sales to
unaffiliated customers in the United

States to those activities performed on
its home market sales, we found there

to be few differences in the selling
functions performed by Corus Staal.
Thus, we find that Corus Staal’s home
market sales and sales to unaffiliated
customers in the United States were
made at the same LOT, and therefore, no
LOT adjustment is necessary.

Normal Value

A. Selection of Comparison Market

To determine whether there is a
sufficient volume of sales in the home
market to serve as a viable basis for
calculating NV (i.e., the aggregate
volume of home market sales of the
foreign like product is greater than five
percent of the aggregate volume of U.S.
sales), we compared the respondent’s
volume of home market sales of the
foreign like product to the volume of
U.S. sales of the subject merchandise, in
accordance with section 773(a)(1)(B) of
the Tariff Act. Because the respondent’s
aggregate volume of home market sales
of the foreign like product was greater
than five percent of its aggregate volume
of U.S. sales for the subject
merchandise, we determined the home
market was viable. See, e.g., Corus
Staal’s January 30, 2003, QR at
Attachment A-2.

B. Affiliated Party Transactions and
Arm’s-Length Test

Corus Staal reported that it made sales
in the home market to affiliated resellers
and end-users. Sales to affiliated
customers in the home market not made
at arm’s-length prices are excluded from
our analysis because we consider them
to be outside the ordinary course of
trade. See 19 CFR 351.102(b). Prior to
performing the arm’s-length test, we
aggregated multiple customer codes
reported for individual affiliates in
order to treat them as single entities. See
Antidumping Proceedings: Affiliated
Party Sales in the Ordinary Course of
Trade, 67 FR 69186, 69194 (November
15, 2002) (Modification to Affiliated
Party Sales). To test whether the sales
to affiliates were made at arm’s length
prices, we compared on a model-
specific basis the starting prices of sales
to affiliated and unaffiliated customers
net of all direct selling expenses,
discounts and rebates, movement
charges, and packing. Where prices to
the affiliated party were, on average,
within a range of 98 to 102 percent of
the price of identical or comparable
merchandise to the unaffiliated parties,
we determined that the sales made to
the affiliated party were at arm’s length.
See Modification to Affiliated Party
Sales at 69187-88. In accordance with

the Department’s practice, we only
included in our margin analysis those
sales to affiliated parties that were made
at arm’s length.

C. Cost of Production Analysis

Because we disregarded sales of
certain products made at prices below
the cost of production (COP) in the
investigation of hot-rolled steel from the
Netherlands (see Notice of Final
Determination of Sales at Less Than
Fair Value; Certain Hot-Rolled Carbon
Steel Flat Products From The
Netherlands, 66 FR 50408 (October 3,
2001), as amended, Notice of Amended
Final Determination of Sales at Less
Than Fair Value; Certain Hot-Rolled
Carbon Steel Flat Products From The
Netherlands, 66 FR 55637 (November 2,
2001)), we have reasonable grounds to
believe or suspect that Corus Staal made
sales of the foreign like product at prices
below the COP, as provided by section
773(b)(2)(A)(ii) of the Tariff Act.
Therefore, pursuant to section 773(b)(1)
of the Tariff Act, we initiated a COP
investigation of sales by Corus Staal.

In accordance with section 773(b)(3)
of the Tariff Act, we calculated the
weighted-average COP for each model
based on the sum of Corus Staal’s
material and fabrication costs for the
foreign like product, plus amounts for
SG&A and packing costs. The
Department relied on the COP data
reported by Corus Staal, except as noted
below:

—For merchandise produced at the
direct sheet plant (DSP), Corus Staal
claimed a start-up adjustment for the
entire POR. Having determined that the
startup period ended on November 30,
2001, we decreased Corus Staal’s
claimed startup adjustment accordingly.
In addition, for DSP products, we
amortized the capital cost (the startup
adjustment allowed) of the DSP line
over a ten-year period and included 11
months of amortization cost in the total
cost of manufacture (TCOM).

—We adjusted Corus Staal’s reported
standard cost because respondent
overstated the amount of general and
administrative (G&A) expenses that
should have been removed from the
standard cost.

—We revised the G&A ratio to
exclude the G&A expenses accounted
for in the standard cost and to include
two adjustments identified on the first
day of the cost verification.

—We adjusted Corus Staal’s TCOM to
reflect the unexplained difference found
in its cost reconciliation at the cost
verification.

For further detail regarding these
adjustments, see the Department’s “Cost
of Production and Constructed Value
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Calculation Adjustments for the
Preliminary Results” (COP Analysis
Memorandum), dated December 1, 2003.

Corus Staal reported separate COPs to
distinguish between identical
CONNUMs produced in both its
conventional hot-rolling mill and direct
sheet plant. For purposes of our
analysis, however, we are not
distinguishing between products
produced at the two facilities, because
the type of facility used to produce the
subject merchandise is not one of the
criteria used to match U.S. sales of
subject merchandise to sales of the
foreign like product. For a list of the
product characteristics considered in
our analysis, see the section “Product
Comparisons’ above. Thus, we weight-
averaged the COPs reported for identical
products produced in both the
conventional hot-rolling mill and direct
sheet plant.# We then compared the
weighted-average COP figures to the
home market sales prices of the foreign
like product as required under section
773(b) of the Tariff Act, to determine
whether these sales had been made at
prices below COP. On a product-specific
basis, we compared the COP to home
market prices net of billing adjustments,
freight revenue, certain minor
processing expenses, discounts and
rebates, and any applicable movement
charges.

In determining whether to disregard
home market sales made at prices below
the COP, we examined, in accordance
with sections 773(b)(1)(A) and (B) of the
Tariff Act: whether, within an extended
period of time, such sales were made in
substantial quantities; and whether such
sales were made at prices which
permitted the recovery of all costs
within a reasonable period of time in
the normal course of trade. Pursuant to
section 773(b)(2)(C) of the Tariff Act,
where less than 20 percent of the
respondent’s home market sales of a
given model were at prices below the
COP, we did not disregard any below-
cost sales of that model because we
determined that the below-cost sales
were not made within an extended
period of time and in “‘substantial
quantities.” Where 20 percent or more
of the respondent’s home market sales
of a given model were at prices less than
COP, we disregarded the below-cost
sales because: (1) They were made
within an extended period of time in
“substantial quantities,” in accordance
with sections 773(b)(2)(B) and (C) of the
Tariff Act, and (2) based on our

4We also eliminated the distinction between
conventional hot-rolled mill and direct sheet plant
products in Corus Staal’s home market and U.S.
sales databases.

comparison of prices to the weighted-
average COPs for the POR, they were at
prices which would not permit the
recovery of all costs within a reasonable
period of time, in accordance with
section 773(b)(2)(D) of the Tariff Act.

Our cost test for Corus Staal revealed
that for home market sales of certain
models, less than 20 percent of the sales
of those models were at prices below the
COP. We therefore retained all such
sales in our analysis and used them as
the basis for determining NV. Our cost
test also indicated that for certain
models, more than 20 percent of the
home market sales of those models were
sold at prices below COP within an
extended period of time and were at
prices which would not permit the
recovery of all costs within a reasonable
period of time. Thus, in accordance
with section 773(b)(1) of the Tariff Act,
we excluded these below-cost sales from
our analysis and used the remaining
above-cost sales as the basis for
determining NV.

D. Constructed Value

In accordance with section 773(e) of
the Tariff Act, we calculated CV based
on the sum of the Corus Staal’s material
and fabrication costs, SG&A expenses,
profit, and U.S. packing costs. We
calculated the COP component of CV
and weight-averaged the CVs reported
for identical products produced in both
the conventional hot-rolling mill and
direct sheet plant as described above in
the “Cost of Production Analysis”
section of this notice. In accordance
with section 773(e)(2)(A) of the Tariff
Act, we based SG&A expenses and
profit on the amounts incurred and
realized by the respondent in
connection with the production and sale
of the foreign like product in the
ordinary course of trade, for
consumption in the foreign country. For
selling expenses, we used the actual
weighted-average home market direct
and indirect selling expenses.

E. Price-to-Price Comparisons

We calculated NV based on prices to
unaffiliated customers or prices to
affiliated customers we determined to
be at arm’s length. We adjusted gross
unit price for billing adjustments,
discounts, rebates, freight revenue, and
certain minor processing expenses,
where appropriate. We made
deductions, where appropriate, for
foreign inland freight and warehousing,
pursuant to section 773(a)(6)(B) of the
Tariff Act. In addition, we made
adjustments for differences in cost
attributable to differences in physical
characteristics of the merchandise (i.e.,
difmer) pursuant to section

773(a)(6)(C)(ii) of the Tariff Act and 19
CFR 351.411, as well as for differences
in circumstances of sale (COS) in
accordance with section 773(a)(6)(C)(iii)
of the Tariff Act and 19 CFR 351.410.
We made COS adjustments for imputed
credit expenses (offset by interest
revenue), warranty expenses, and credit
insurance. Finally, we deducted home
market packing costs and added U.S.
packing costs in accordance with
sections 773(a)(6)(A) and (B) of the
Tariff Act.

F. Price-to-CV Comparisons

In accordance with section 773(a)(4)
of the Tariff Act, we based NV on CV
if we were unable to find a home market
match of such or similar merchandise.
Where appropriate, we made
adjustments to CV in accordance with
section 773(a)(8) of the Tariff Act.
Where we compared CV to CEP, we
deducted from CV the weighted-average
home market direct selling expenses.

Currency Conversion

We made currency conversions into
U.S. dollars based on the exchange rates
in effect on the dates of the U.S. sales
as certified by the Federal Reserve Bank,
in accordance with section 773A(a) of
the Tariff Act.

Preliminary Results of Review

As aresult of our review, we
preliminarily determine the weighted-
average dumping margin for the period
May 3, 2001, through October 31, 2002,
to be as follows:

Margin (per-
Manufacturer/exporter cent)
Corus Staal BV (Corus Staal) .. 5.34

The Department will disclose
calculations performed in connection
with these preliminary results of review
within five days of the date of
publication of this notice in accordance
with 19 CFR 351.224(b). Interested
parties may submit case briefs and/or
written comments no later than 30 days
after the date of publication of these
preliminary results of review. Rebuttal
briefs and rebuttals to written
comments, limited to issues raised in
the case briefs and comments, may be
filed no later than 35 days after the date
of publication of this notice. Parties who
submit argument in these proceedings
are requested to submit with the
argument: (1) A statement of the issue,
(2) a brief summary of the argument,
and (3) a table of authorities. An
interested party may request a hearing
within 30 days of publication. See CFR
351.310(c). Any hearing, if requested,
will be held 37 days after the date of
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publication, or the first business day
thereafter, unless the Department alters
the date per 19 CFR 351.310(d). The
Department will issue the final results
of these preliminary results, including
the results of our analysis of the issues
raised in any such written comments or
at a hearing, within 120 days of
publication of these preliminary results.

Assessment Rates

Upon completion of this
administrative review, the Department
will determine, and Customs shall
assess, antidumping duties on all
appropriate entries. As a result of the
Court of International Trade’s decision
in Corus Staal BV et al v. United States,
Consol. Court No. 02—-00003, Slip Op.
03-127 (CIT September 29, 2003), we
will not assess duties on merchandise
that entered between October 30, 2001
and November 28, 2001, inclusive. For
more information, see Certain Hot-
Rolled Carbon Steel Flat Products From
The Netherlands: Notice of Final Court
Decision and Suspension of Liquidation,
68 FR 60912 (October 24, 2003). Thus,
in accordance with 19 CFR
351.212(b)(1), we will calculate an
importer-specific ad valorem
assessment rate for merchandise based
on the ratio of the total amount of
antidumping duties calculated for the
examined sales made during the POR to
the total customs value of the sales used
to calculate those duties less the total
customs value of the sales of
merchandise that entered between
October 30, 2001, and November 28,
2001, inclusive. This rate will be
assessed uniformly on all entries of that
particular importer made during the
periods May 3, 2001, through October
29, 2001, and November 29, 2001,
through October 31, 2002. The
Department will issue appropriate
assessment instructions directly to
Customs within 15 days of publication
of the final results of review.

Furthermore, the following deposit
requirements will be effective upon
completion of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided by
section 751(a)(1) of the Tariff Act: (1)
The cash deposit rate for the reviewed
company will be the rate established in
the final results of the administrative
review (except that no deposit will be
required if the rate is zero or de
minimis, i.e., less than 0.5 percent); (2)
if the exporter is not a firm covered in
this review, or the original investigation,
but the manufacturer is, the cash

deposit rate will be that established for
the most recent period for the
manufacturer of the merchandise; and
(3) if neither the exporter nor the
manufacturer is a firm covered in this
review, any previous reviews, or the
LTFV investigation, the cash deposit
rate will be 2.59 percent, the “all
others” rate established in the LTFV
investigation. See Antidumping Duty
Order: Certain Hot-Rolled Carbon Steel
Flat Products from the Netherlands, 67
FR 59565 (November 29, 2001).

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Tariff Act.

Dated: December 1, 2003.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 03-30391 Filed 12-5-03; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-549-820]

Notice of Final Determination of Sales
at Less Than Fair Value and Negative
Final Determination of Critical
Circumstances: Prestressed Concrete
Steel Wire Strand from Thailand

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final determination of
sales at less than fair value and negative
final determination of critical
circumstances.

EFFECTIVE DATE: December 8, 2003.

FOR FURTHER INFORMATION CONTACT:
Carol Henninger or Constance Handley,
at (202) 482-3003 or (202) 482—0631,
respectively; Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:

Final Determination

We determine that prestressed
concrete steel wire strand (PC strand)
from Thailand is being sold, or is likely
to be sold, in the United States at less
than fair value (LTFV), as provided in
section 735 of the Tariff Act of 1930, as
amended (the Act). The estimated
margins of sales at LTFV are shown in
the Suspension of Liquidation section of
this notice. In addition, we determine
that critical circumstances do not exist
with respect to PC strand produced and
exported by the respondent in this
investigation as well as all other
producers/exporters.

Case History

The preliminary determination in this
investigation was published on July 17,
2003. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value, Postponement of Final
Determination, and Negative
Preliminary Determination of Critical
Circumstances: Prestressed Concrete
Steel Wire Strand from Thailand, 68 FR
42373 (July 17, 2003) (Preliminary
Determination). Since the publication of
the preliminary determination, the
following events have occurred:

On July 25, 2003, the Department of
Commerce (the Department) received a
request from the respondent in this
investigation, Siam Industrial Wire Co.,
Ltd. and Cementhai SCT USA
(collectively, SIW), proposing a
suspension agreement in accordance
with the Department’s regulations at 19
CFR 351.208. On several occasions, the
Department discussed the proposed
suspension agreement with counsel to
SIW, who subsequently concluded that
a suspension agreement would not be
pursued. See Memorandum from Gary
Taverman, Director, Office 5, to the File,
Re: PC Strand from Thailand - Proposed
Suspension Agreement (November 24,
2003).

In September 2003, the Department
verified the questionnaire responses
submitted by SIW. The sales and cost
verification reports were issued in
October 2003. On October 23, 2003, we
received case briefs from the petitioners?
and SIW. On October 28, 2003, we
received a rebuttal brief from SIW. A
public hearing was held on November 3,
2003.

Scope of Investigation

For purposes of this investigation, PC
strand is steel strand produced from
wire of non-stainless, non-galvanized
steel, which is suitable for use in

1The petitioners in this investigation are
American Spring Wire Corp., Insteel Wire Products
Company, and Sumiden Wire Products Corp.
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prestressed concrete (both pretensioned
and post-tensioned) applications. The
product definition encompasses covered
and uncovered strand and all types,
grades, and diameters of PC strand.

The merchandise under investigation
is currently classifiable under
subheadings 7312.10.3010 and
7312.10.3012 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise under investigation is
dispositive.

Period of Investigation

The period of investigation (POI) is
January 1, 2002, through December 31,
2002. This period corresponds to the
four most recent fiscal quarters prior to
the month of the filing of the petition
(i.e., January 2003) involving imports
from a market economy, and is in
accordance with the Department’s
regulations. See 19 CFR 351.204(b)(1).

Critical Circumstances

Section 735(a)(3) of the Act provides
that the Department will determine that
critical circumstances exist if there is a
reasonable basis to believe or suspect
that: (A)(i) there is a history of dumping
and material injury by reason of
dumped imports in the United States or
elsewhere of the subject merchandise, or
(ii) the person by whom, or for whose
account, the merchandise was imported
knew or should have known that the
exporter was selling the subject
merchandise at less than fair value and
that there was likely to be material
injury by reason of such sales, and (B)
there have been massive imports of the
subject merchandise over a relatively
short period.

In the preliminary determination of
this investigation, the Department found
that critical circumstances did not exist
because there was no reasonable basis to
impute knowledge of dumping with
respect to imports of PC strand from
Thailand, nor was there a history of
dumping of PC strand from Thailand.
See Preliminary Determination at 42377,
see also, Antidumping Duty
Investigation of Prestressed Concrete
Steel Wire Strand from Thailand
Preliminary Negative Determination of
Critical Circumstances Memorandum
from Salim Bhabhrawala and Carol
Henninger to Gary Taverman, July 10,
2003, on file in the CRU. The
Department normally considers margins
of 25 percent or more for export price
(EP) sales and 15 percent or more for
constructed export price (CEP) sales
sufficient to impute knowledge of
dumping. See e.g., Preliminary

Determination of Sales at Less Than
Fair Value: Certain Cut-to-Length
Carbon Steel Plate From the People’s
Republic of China, 62 FR 31972, 31978
(June 11, 1997). Because the final
dumping margin for the respondent is
less than 15 percent, we continue to
find there is no reasonable basis to
impute knowledge of dumping with
respect to these imports from Thailand.
As noted in the preliminary
determination, it is the Department’s
practice to conduct its critical
circumstances analysis of companies in
the ““All Others” category based on the
experience of the investigated company.
Because there is no history of dumping
of PC strand from Thailand and the final
dumping margin for SIW is less than 15
percent, we are determining that critical
circumstances do not exist for SIW, as
well as all other producers/exporters
covered by the ““All Others” rate.
Accordingly, we find that critical
circumstances do not exist for imports
of PC strand from Thailand.

Verification

As provided in section 782(i) of the
Act, we conducted verification of the
cost and sales information submitted by
SIW. We used standard verification
procedures including examination of
relevant accounting and production
records, and original source documents
provided by the respondent.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs submitted by parties to
this proceeding are listed in the
appendix to this notice and addressed
in the Memorandum from Holly A.
Kuga, Acting Deputy Assistant
Secretary, to James J. Jochum, Assistant
Secretary for Import Administration, RE:
Issues and Decision Memorandum for
the Final Determination of the
Investigation of Prestressed Concrete
Steel Wire Strand from Thailand
(Decision Memorandum), dated
December 1, 2003, and are hereby
adopted by this notice. The Decision
Memorandum is on file in room B-099
of the main Department building. In
addition, a complete version of the
Decision Memorandum can be accessed
directly on the World Wide Web at
www.ita.doc.gov/import admin/
records/frn. The paper and electronic
versions of the Decision Memorandum
are identical in content.

Changes Since The Preliminary
Determination

Based on our findings at verification,
and analysis of comments received, we
have made adjustments to the
preliminary determination calculation

methodologies in calculating the final
dumping margins in this proceeding.
These adjustments are discussed in the
Decision Memorandum for this
investigation.

Continuation of Suspension of
Liquidation

In accordance with section
735(c)(1)(B) of the Act, we are directing
U.S. Customs and Border Patrol (CBP) to
continue to suspend liquidation of all
entries of PC strand exported from
Thailand, that are entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of the preliminary
determination. CBP shall continue to
require a cash deposit or the posting of
a bond based on the estimated
weighted-average dumping margins
shown below. The suspension of
liquidation instructions will remain in
effect until further notice.

We determine that the following
weighted-average dumping margins
exist for Thailand:

Manufacturer/exporter ([la\{la?égir?t)
Siam Industrial Wire Co.,
Ltd. e 12.99
All Others ..o 12.99

International Trade Commission
Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (ITC) of
our determination. The ITC will
determine, within 45 days, whether
imports of subject merchandise from
Canada are causing material injury, or
threaten material injury, to an industry
in the United States. If the ITC
determines that material injury or threat
of material injury does not exist, this
proceeding will be terminated and all
securities posted will be refunded or
canceled. If the ITC determines that
such injury does exist, the Department
will issue an antidumping order
directing CBP officials to assess
antidumping duties on all imports of the
subject merchandise entered, or
withdrawn from warehouse for
consumption on or after the effective
date of the suspension of liquidation.

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
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Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This determination is issued and
published in accordance with sections
735(d) and 777(i)(1) of the Act.

Dated: December 1, 2003.
James J. Jochum,

Assistant Secretary for Import
Administration.

APPENDIX

Issues Covered in Decision
Memorandum

Comment 1: Allocation of Conversion
Costs

Comment 2: Treatment of SIW’s Home
Market Back-to-Back Sales

Comment 3: Whether to Allow a
Constructed Export Price Offset
Comment 4: Corrections to SIW’s U.S.
sales

Comment 5: Corrections to SIW’s Home
Market Sales

Comment 6: Corrections to Errors
Contained in the Preliminary Margin
Calculation Program

[FR Doc. 03—-30383 Filed 12—-5-03; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-831]

Notice of Final Determination of Sales
at Less Than Fair Value and Negative
Final Determination of Critical
Circumstances: Prestressed Concrete
Steel Wire Strand from Mexico

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final determination of
sales at less than fair value and negative
final determination of critical
circumstances.

EFFECTIVE DATE: December 8, 2003.
FOR FURTHER INFORMATION CONTACT:
James Kemp or Daniel O’Brien at (202)
482-5346 or (202) 482—-1376,
respectively; AD/CVD Enforcement
Group II Office 5, Import
Administration, Room 1870,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

Final Determination

We determine that prestressed
concrete steel wire strand (PC strand)
from Mexico is being sold, or is likely
to be sold, in the United States at less

than fair value (LTFV), as provided in
section 735 of the Tariff Act of 1930, as
amended (the Act). The estimated
margins of sales at LTFV are shown in
the Suspension of Liquidation section of
this notice. In addition, we determine
that critical circumstances do not exist
with respect to PC strand produced and
exported by either Cablesa S.A. de C.V.
(Cablesa) or Aceros Camesa S.A. de C.V.
(Camesa) as well as all other producers/
exporters.

Case History

The preliminary determination in this
investigation was published on July 17,
2003. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value, Postponement of Final
Determination, and Affirmative
Preliminary Determination of Critical
Circumstances in Part: Prestressed
Concrete Steel Wire Strand from
Mexico, 68 FR 42373, 42378 (July 17,
2003) (Preliminary Determination).
Since the publication of the preliminary
determination, the following events
have occurred:

In August and September 2003, the
Department of Commerce (the
Department) verified the questionnaire
responses submitted by Camesa and
Cablesa. The sales and cost verification
reports were issued in October 2003. On
October 22, 2003, we received case
briefs from the petitioners? and Cablesa.
On October 28, 2003, we received
rebuttal briefs from the petitioners,
Camesa, and Cablesa. As the only
request for a public hearing was made
by the petitioners, and that request was
subsequently withdrawn, a public
hearing was not held.

Scope of Investigation

For purposes of this investigation, PC
strand is steel strand produced from
wire of non-stainless, non-galvanized
steel, which is suitable for use in
prestressed concrete (both pretensioned
and post-tensioned) applications. The
product definition encompasses covered
and uncovered strand and all types,
grades, and diameters of PC strand.

The merchandise under investigation
is currently classifiable under
subheadings 7312.10.3010 and
7312.10.3012 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise under investigation is
dispositive.

1The petitioners in this investigation are
American Spring Wire Corp., Insteel Wire Products
Company, and Sumiden Wire Products Corp.

Period of Investigation

The period of investigation (POI) is
January 1, 2002, through December 31,
2002. This period corresponds to the
four most recent fiscal quarters prior to
the month of the filing of the petition
(i.e., January 2003) and is in accordance
with our regulations. See 19 CFR
351.204(b)(1).

Class or Kind

In the preliminary determination, we
found that uncovered and covered PC
strand constituted the same class or
kind of merchandise. Since the
preliminary determination, no parties
commented on this finding. Therefore,
for the final determination, we continue
to find that uncovered and covered PC
strand constitute the same class or kind
of merchandise for the reasons outlined
in the Memorandum from James Kemp
and Salim Bhabhrawala, to Holly Kuga,
Acting Deputy Assistant Secretary,
Regarding Consideration of Scope
Exclusion Request and Class or Kind
(July 10, 2003) and the Preliminary
Determination.

Facts Available

In the preliminary determination, we
based the dumping margin for Cablesa
on adverse facts available pursuant to
sections 776(a) and 776(b) of the Act.
The use of adverse facts available was
warranted for Cablesa because the
Department found that the cost
information on the record for Cablesa
was so incomplete that it could not
serve as a reliable basis for reaching a
determination. See Preliminary
Determination.

Since the preliminary determination,
Cablesa has responded to two
supplemental questionnaires regarding
its cost response. However, Cablesa’s
cost response could not be verified.
Therefore, we have determined that the
cost information on the record for
Cablesa is unreliable and that Cablesa
has failed to cooperate by not acting to
the best of its ability. As a result, the use
of adverse facts available is warranted
with respect to Cablesa. See
Memorandum from Holly A. Kuga,
Acting Deputy Assistant Secretary, to
James J. Jochum, Assistant Secretary for
Import Administration, RE: Issues and
Decision Memorandum for the Final
Determination of the Investigation of
Prestressed Concrete Steel Wire Strand
from Mexico (Decision Memorandum),
dated December 1, 2003, at Comment 6
for a discussion of the deficiencies of
Cablesa’s cost response and the
Department’s use of adverse facts
available.

Our rejection of Cablesa’s cost
information renders impossible any
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price-to-price or price-to-constructed
value comparisons. This is consistent
with Department practice. See, e.g.,
Notice of Final Determination of Sales
at Less than Fair Value: Grain-Oriented
Electrical Steel from Italy, 59 FR 33952
(July 1, 1994), Notice of Final
Determination of Sales at Less than Fair
Value: Certain Cold-Rolled Carbon Steel
Flat Products from Venezuela, 67 FR
62119 (October 3, 2002), and Notice of
Final Results of Antidumping Duty
Administrative Review: Certain Cut-to-
Length Carbon Steel Plate from Mexico,
64 FR 76, 77—78 (January 4, 1999).

Accordingly, we have assigned to
Cablesa the highest margin stated in the
notice of initiation for Mexico. See
Notice of Initiation of Antidumping
Duty Investigations: Prestressed
Concrete Steel Wire Strand From Brazil,
India, the Republic of Korea, Mexico,
and Thailand, 68 FR 9050 (February 27,
2003). We corroborated this margin in
the preliminary determination and we
continue to find this margin
corroborated, pursuant to section 776(c)
of the Act. See Memoranda regarding
corroboration of data contained in the
petition for assigning facts available
rates, dated July 10, 2003.

Critical Circumstances

For the final determination, based on
company-specific shipment data
submitted to the Department, we have
found that critical circumstances do not
exist for either Camesa or Cablesa
because there were no massive imports
with respect to either respondent. We
have also found that critical
circumstances do not exist for any
companies in the “All Others” category.
See Memorandum from Daniel O’Brien,
International Trade Compliance
Analyst, to Gary Taverman, Director,
Office 5, Re: Final Negative
Determination of Critical Circumstances
and Decision Memorandum at Comment
8. See, also, Memorandum from Daniel
O’Brien and Jim Kemp, International
Trade Compliance Analysts, to Gary
Taverman, Director, Office 5, Re:
Verification of the Sales Response of
Cablesa S.A. de C.V. in the Investigation
of Prestressed Concrete Steel Wire
Strand from Mexico dated October 7,
2003, at 22-23.

Verification

As provided in section 782(i) of the
Act, we conducted verification of the
cost and sales information submitted by
Camesa and Cablesa. We used standard
verification procedures including
examination of relevant accounting and
production records, and original source
documents provided by the respondent.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs submitted by parties to
this proceeding are listed in the
appendix to this notice and addressed
in the Decision Memorandum hereby
adopted by this notice. The Decision
Memorandum is on file in room B-099
of the main Department building. In
addition, a complete version of the
Decision Memorandum can be accessed
directly on the World Wide Web at
www.ita.doc.gov/import admin/
records/frn. The paper and electronic
versions of the Decision Memorandum
are identical in content.

Changes Since The Preliminary
Determination

Based on our findings at verification
and our analysis of comments received,
we have made adjustments to the
preliminary determination calculation
methodologies in calculating the final
dumping margin for Camesa. These
adjustments are discussed in the
Decision Memorandum for this
investigation.

Continuation of Suspension of
Liquidation

In accordance with section
735(c)(1)(B) of the Act, we are directing
Customs and Border Patrol (CBP) to
continue to suspend liquidation of all
entries of PC strand exported from
Mexico, that are entered, or withdrawn
from warehouse, for consumption on or
after the date of the preliminary
determination. CBP shall continue to
require a cash deposit or the posting of
a bond based on the estimated
weighted-average dumping margins
shown below. The suspension of
liquidation instructions will remain in
effect until further notice. Because the
Department now determines that critical
circumstances do not exist for either
respondent, the retroactive suspension
of liquidation ordered at the preliminary
determination is terminated. CBP shall
return all bonds and/or cash deposits
posted for entries of PC strand produced
and exported by Cablesa during the
critical circumstances period (i.e. April
18, 2003, to July 17, 2003).

We determine that the following
weighted-average dumping margins
exist for Mexico:

Manufacturer/exporter (;g/tle?:;%ir?t)
Camesa ......cccoceveeiiiniieneeee 62.78
Cablesa ...... 77.20
All Others 62.78

International Trade Commission
Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (ITC) of
our determination. The ITC will
determine, within 45 days, whether
imports of subject merchandise from
Mexico are causing material injury, or
threaten material injury, to an industry
in the United States. If the ITC
determines that material injury or threat
of material injury does not exist, this
proceeding will be terminated and all
securities posted will be refunded or
canceled. If the ITC determines that
such injury does exist, the Department
will issue an antidumping order
directing CBP officials to assess
antidumping duties on all imports of the
subject merchandise entered, or
withdrawn from warehouse for
consumption on or after the effective
date of the suspension of liquidation.

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This determination is issued and
published in accordance with sections
735(d) and 777(i)(1) of the Act.

Dated: December 1, 2003.
James J. Jochum,

Assistant Secretary for Import
Administration.

APPENDIX

Issues Covered in Decision
Memorandum

1. ISSUES SPECIFIC TO ACEROS
CAMESA

Comment 1: Unverified Movement
Expenses

Comment 2: Indirect Selling Expenses
Comment 3: Understatement of Cost of
Manufacturing

Comment 4: General and Administrative
Expense

Comment 5: Finance Expense

II. ISSUES SPECIFIC TO CABLESA

Comment 6: Reliability of Cost
Information

Comment 7: Adjustments to Cost
Information

Comment 8: Critical Circumstances new
file

[FR Doc. 03—30384 Filed 12—5-03; 8:45 am]
BILLING CODE 3510-DS-S
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DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-828]

Notice of Final Determination of Sales
at Less Than Fair Value: Prestressed
Concrete Steel Wire Strand from India

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: December 8, 2003.
SUMMARY: We determine that prestressed
concrete steel wire strand (PC strand)
from India is being sold, or is likely to
be sold, in the United States at less than
fair value (LTFV), as provided in section
735 of the Tariff Act of 1930, as
amended (the Act). The estimated
margins of sales at LTFV are shown in
the Continuation of Suspension of
Investigation section of this notice.

FOR FURTHER INFORMATION CONTACT:
Tisha Loeper-Viti or Martin Claessens at
(202) 482—-7425 and (202) 482-5451,
respectively; Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Case History

The preliminary determination in this
investigation was published on July 17,
2003. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value: Prestressed Concrete Steel
Wire Strand from India, 68 FR 42389
(July 17, 2003) (Preliminary
Determination). Since the publication of
the Preliminary Determination, the
following events have occurred:

On July 31, 2003, Tata Iron and Steel
Co. Ltd. (TISCO), the sole respondent in
this investigation, requested that the
Department of Commerce (the
Department) postpone its final
determination and fully extend the
provisional measures by 60 days. On
August 18, 2003, the Department
published in the Federal Register the
postponement of the final determination
for PC strand from India. See Notice of
Postponement of Final Antidumping
Duty Determinations and Extension of
Provisional Measures: Prestressed
Concrete Steel Wire Strand From Brazil,
India, and the Republic of Korea, 68 FR
49436 (August 18, 2003).

Scope of Investigation

For purposes of this investigation, PC
strand is steel strand produced from
wire of non-stainless, non-galvanized
steel, which is suitable for use in
prestressed concrete (both pretensioned

and post-tensioned) applications. The
product definition encompasses covered
and uncovered strand and all types,
grades, and diameters of PC strand. The
merchandise under investigation is
currently classifiable under subheadings
7312.10.3010 and 7312.10.3012 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Although the
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
under investigation is dispositive.

Period of Investigation

The period of investigation is January
1, 2002, through December 31, 2002.

Facts Available

In the preliminary determination, we
based the dumping margin for the
mandatory respondent, TISCO, on
adverse facts available pursuant to
sections 776(a) and 776(b) of the Act.
The use of adverse facts available was
warranted in this investigation because
TISCO failed to provide the detailed
cost information requested by the
Department. See Preliminary
Determination, 68 FR at 42390. The
failure of the respondent to supply the
requested information significantly
impedes this proceeding because the
Department cannot accurately
determine a margin for this party.
Furthermore, the respondent did not
give an explanation for its failure to
supply such information, nor propose
alternatives. Therefore, we found that
TISCO failed to cooperate by not acting
to the best of its ability. We assigned
TISCO the highest margin stated in the
notice of initiation. See Notice of
Initiation of Antidumping Duty
Investigations: Prestressed Concrete
Steel Wire Strand From Brazil, India,
the Republic of Korea, Mexico, and
Thailand, 68 FR 9050 (February 27,
2003). We corroborated this margin in
the preliminary determination and we
continue to find this margin
corroborated, pursuant to section 776(c)
of the Act. See Memorandum regarding
Corroboration of Data Contained in the
Petition for Assigning Facts Available
Rates, dated July 10, 2003. A complete
explanation of both the selection and
application of facts available can be
found in the Preliminary Determination.
See Preliminary Determination, 68 FR at
42390-91. Nothing has changed since
the preliminary determination was
issued that would affect the
Department’s selection and application
of facts available.

No interested parties have commented
since the publication of the preliminary
determination on the use of adverse
facts available in this investigation, or

on the choice of the facts available
margin. Accordingly, for the final
determination, we are continuing to use
the highest margin stated in the notice
of initiation for TISCO. The “All
Others” rate remains unchanged as well.

Analysis of Comments Received

We received no comments from
interested parties in response to our
preliminary determination in this
investigation. We did not hold a hearing
because none was requested.

Continuation of Suspension of
Liquidation

In accordance with section
735(c)(1)(B) of the Act, we are directing
the U.S. Customs and Border Protection
(CBP) to continue to suspend
liquidation of all entries of PC strand
exported from India that are entered, or
withdrawn from warehouse, for
consumption on or after the date of the
Preliminary Determination. The CBP
shall continue to require a cash deposit
or the posting of a bond based on the
estimated dumping margins shown
below.

It is generally the Department’s
practice to decrease the required
antidumping duty cash deposit rate by
any export subsidies found in a
companion countervailing duty
investigation based on the presumption
that if a respondent benefitted from an
export subsidy program, such a subsidy
contributed to the lower-priced sales of
subject merchandise. This is done to
avoid double-application of duties to
counteract the same situation. However,
in this investigation, TISCO has not
cooperated with the Department and has
not acted to the best of its ability in
providing the Department with
necessary information. This has
prevented the Department from making
its normal determination of whether the
subsidies in question may have affected
the calculation of the dumping margin.
As indicated above, TISCO’s margin is
based on total adverse facts available,
taken from the petition. Insofar as the
dumping margin for TISCO is not a
calculated margin, there is no way to
determine the portion of the dumping
margin which is attributable to export
subsidies. For that reason, unlike in the
preliminary determination, we have not
subtracted the amount of any export
subsidy from that margin. The
suspension of liquidation instructions
will remain in effect until further notice.

We determine that the following
dumping margins exist:
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Manufacturer/exporter (p':{le?égelr?t)
Tata Iron and Steel Co. Ltd.
(TISCO) oo 102.07
All Others .....ccccceeeveiiiiiieneen, 83.65

International Trade Commission
Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (ITC) of
our determination. The ITC will
determine, within 45 days, whether
imports of subject merchandise from
India are causing material injury, or
threaten material injury, to an industry
in the United States. If the ITC
determines that material injury or threat
of injury does not exist, this proceeding
will be terminated and all securities
posted will be refunded or canceled. If
the ITC determines that such injury
does exist, the Department will issue an
antidumping duty order directing CBP
officials to assess antidumping duties on
all imports of the subject merchandise
entered, or withdrawn from warehouse
for consumption on or after the effective
date of the suspension of liquidation.

This notice also serves as a reminder
to parties subject to APO of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This determination is issued and
published in accordance with sections
735(d) and 777(i)(1) of the Act.

Dated: December 1, 2003.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 03—30385 Filed 12-5-03; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-580-852]

Notice of Final Determination of Sales
at Less Than Fair Value: Prestressed
Concrete Steel Wire Strand from the
Republic of Korea

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: December 8, 2003.
SUMMARY: We determine that prestressed
concrete steel wire strand (PC strand)

from the Republic of Korea (Korea) is
being sold, or is likely to be sold, in the
United States at less than fair value
(LTFV), as provided in section 735 of
the Tariff Act of 1930, as amended (the
Act). The estimated margins of sales at
LTFV are shown in the Continuation of
Suspension of Investigation section of
this notice.

FOR FURTHER INFORMATION CONTACT:
Marin Weaver or Christopher Welty at
(202) 482-2336 and (202) 482—-0186,
respectively; Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:

Case History

The preliminary determination in this

investigation was published on July 17,
2003. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value: Prestressed Concrete Steel

Wire Strand from the Republic of Korea,
68 FR 42393 (July 17, 2003) (Preliminary
Determination). Since the publication of

the Preliminary Determination, the
following events have occurred:

On August 4, 2003, Kiswire Ltd.
(Kiswire) and Dong-Il Steel
Manufacturing Co., Ltd. (Dong-Il), two
Korean producers/exporters selected as
mandatory respondents, requested that
the Department of Commerce (the
Department) postpone its final
determination and fully extend the
provisional measures by 60 days. On
August 18, 2003, the Department
published in the Federal Register the

postponement of the final determination

for PC strand from Korea. See Notice of
Postponement of Final Antidumping
Duty Determinations and Extension of
Provisional Measures: Prestressed

Concrete Steel Wire Strand From Brazil,

India, and the Republic of Korea, 68 FR
49436 (August 18, 2003).

Scope of Investigation

For purposes of this investigation, PC
strand is steel strand produced from
wire of non-stainless, non-galvanized
steel, which is suitable for use in

prestressed concrete (both pretensioned

and post-tensioned) applications. The

product definition encompasses covered

and uncovered strand and all types,
grades, and diameters of PC strand.

The merchandise under investigation
is currently classifiable under
subheadings 7312.10.3010 and
7312.10.3012 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the

merchandise under investigation is
dispositive.

Period of Investigation

The period of investigation is January
1, 2002, through December 31, 2002.

Facts Available

In the preliminary determination, we
based the dumping margin for the
mandatory respondents, Kiswire and
Dong-Il, on adverse facts available
pursuant to sections 776(a) and 776(b)
of the Act. The use of adverse facts
available was warranted in this
investigation because both of the
respondents failed to respond to any
part of the antidumping duty
questionnaires issued to them by the
Department. See Preliminary
Determination, 68 FR at 42393. The
failure of these respondents to supply
the requested information significantly
impedes this proceeding because the
Department cannot accurately
determine a margin for these parties.
Furthermore, these respondents did not
give an explanation for their failure to
supply such information, nor propose
alternatives. Therefore, we found that
Kiswire and Dong-Il failed to cooperate
by not acting to the best of their ability.
We assigned Kiswire and Dong-11 the
highest margin stated in the notice of
initiation. See Notice of Initiation of
Antidumping Duty Investigations:
Prestressed Concrete Steel Wire Strand
From Brazil, India, the Republic of
Korea, Mexico, and Thailand, 68 FR
9050 (February 27, 2003). We
corroborated this margin in the
preliminary determination and we
continue to find this margin
corroborated, pursuant to section 776(c)
of the Act. See Memorandum regarding
Corroboration of Data Contained in the
Petition for Assigning Facts Available
Rates, dated July 10, 2003. A complete
explanation of both the selection and
application of facts available can be
found in the Preliminary Determination.
See Preliminary Determination, 68 FR at
42394-95. Nothing has changed since
the preliminary determination was
issued that would affect the
Department’s selection and application
of facts available.

No interested parties have commented
since the publication of the preliminary
determination on the use of adverse
facts available in this investigation, or
on the choice of the facts available
margin. Accordingly, for the final
determination, we are continuing to use
the highest margin stated in the notice
of initiation for Kiswire, and Dong-Il.
The “All Others” rate remains
unchanged as well.
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Analysis of Comments Received

We received no comments from
interested parties in response to our
preliminary determination in this
investigation. We did not hold a hearing
because none was requested.

Continuation of Suspension of
Liquidation

In accordance with section
735(c)(1)(B) of the Act, we are directing
the U.S. Customs and Border Protection
(CBP) to continue to suspend
liquidation of all entries of PC strand
exported from Korea that are entered, or
withdrawn from warehouse, for
consumption on or after the date of the
Preliminary Determination. The CBP
shall continue to require a cash deposit
or the posting of a bond based on the
estimated dumping margins shown
below. The suspension of liquidation
instructions will remain in effect until
further notice.

We determine that the following
dumping margins exist:

Manufacturer/exporter (r':/elz?églr?t)
Kiswire Ltd. .....ccccoocveeriinnenns 54.19
Dong-Il Steel Manufacturing

Co. Ltd. oo 54.19
All Others .......cccecvviieeneennn. 35.64

International Trade Commission
Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (ITC) of
our determination. The ITC will
determine, within 45 days, whether
imports of subject merchandise from
Korea are causing material injury, or
threaten material injury, to an industry
in the United States. If the ITC
determines that material injury or threat
of injury does not exist, this proceeding
will be terminated and all securities
posted will be refunded or canceled. If
the ITC determines that such injury
does exist, the Department will issue an
antidumping duty order directing CBP
officials to assess antidumping duties on
all imports of the subject merchandise
entered, or withdrawn from warehouse
for consumption on or after the effective
date of the suspension of liquidation.

This notice also serves as a reminder
to parties subject to APO of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations

and the terms of an APO is a
sanctionable violation.

This determination is issued and
published in accordance with sections
735(d) and 777(i)(1) of the Act.

Dated: December 1, 2003.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 03-30386 Filed 12—5-03; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-351-837]

Notice of Final Determination of Sales
at Less Than Fair Value: Prestressed
Concrete Steel Wire Strand from Brazil

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: December 8, 2003.
SUMMARY: We determine that prestressed
concrete steel wire strand (PC strand)
from Brazil is being sold, or is likely to
be sold, in the United States at less than
fair value (LTFV), as provided in section
735 of the Tariff Act of 1930, as
amended (the Act). The estimated
margins of sales at LTFV are shown in
the Continuation of Suspension of
Investigation section of this notice.

FOR FURTHER INFORMATION CONTACT.
David Layton or Monica Gallardo at
(202) 482-0371 and (202) 482-3147,
respectively; Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Case History

The preliminary determination in this
investigation was published on July 17,
2003. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value: Prestressed Concrete Steel
Wire Strand from Brazil, 68 FR 42386
(July 17, 2003) (Preliminary
Determination). Since the publication of
the Preliminary Determination, the
following events have occurred:

On August 6, 2003, Belgo Bekaert
Arames S.A. (BBA), the sole Brazilian
producer and mandatory respondent,
requested that the Department of
Commerce (the Department) postpone
its final determination and fully extend
the provisional measures by 60 days. On
August 18, 2003, the Department
published in the Federal Register the
postponement of the final determination
for PC strand from Brazil. See Notice of

Postponement of Final Antidumping
Duty Determinations and Extension of
Provisional Measures: Prestressed
Concrete Steel Wire Strand From Brazil,
India, and the Republic of Korea, 68 FR
49436 (August 18, 2003).

Scope of Investigation

For purposes of this investigation, PC
strand is steel strand produced from
wire of non-stainless, non-galvanized
steel, which is suitable for use in
prestressed concrete (both pretensioned
and post-tensioned) applications. The
product definition encompasses covered
and uncovered strand and all types,
grades, and diameters of PC strand.

The merchandise under investigation
is currently classifiable under
subheadings 7312.10.3010 and
7312.10.3012 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise under investigation is
dispositive.

Period of Investigation

The period of investigation is January
1, 2002, through December 31, 2002.

Facts Available

In the preliminary determination, we
based the dumping margin for the
mandatory respondent, BBA, on adverse
facts available pursuant to sections
776(a) and 776(b) of the Act. The use of
adverse facts available was warranted in
this investigation because BBA failed to
respond to any part of the antidumping
duty questionnaire issued to it by the
Department. See Preliminary
Determination, 68 FR at 42386. The
failure of the respondent to supply the
requested information significantly
impedes this proceeding because the
Department cannot accurately
determine a margin for this party.
Furthermore, the respondent did not
give an explanation for its failure to
supply such information, nor propose
alternatives. Therefore, we found that
BBA, failed to cooperate by not acting
to the best of its ability. We assigned
BBA the highest margin stated in the
notice of initiation. See Notice of
Initiation of Antidumping Duty
Investigations: Prestressed Concrete
Steel Wire Strand From Brazil, India,
the Republic of Korea, Mexico, and
Thailand, 68 FR 9050 (February 27,
2003). We corroborated this margin in
the preliminary determination and we
continue to find this margin
corroborated, pursuant to section 776(c)
of the Act. See Memorandum regarding
Corroboration of Data Contained in the
Petition for Assigning Facts Available
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Rates, dated July 10, 2003. A complete
explanation of both the selection and
application of facts available can be
found in the Preliminary Determination.
See Preliminary Determination, 68 FR at
42387-88. Nothing has changed since
the preliminary determination was
issued that would affect the
Department’s selection and application
of facts available.

No interested parties have commented
since the publication of the preliminary
determination on the use of adverse
facts available in this investigation, or
on the choice of the facts available
margin. Accordingly, for the final
determination, we are continuing to use
the highest margin stated in the notice
of initiation for BBA. The “All Others”
rate remains unchanged as well.

Analysis of Comments Received

We received no comments from
interested parties in response to our
preliminary determination in this
investigation. We did not hold a hearing
because none was requested.

Continuation of Suspension of
Liquidation

In accordance with section
735(c)(1)(B) of the Act, we are directing
the U.S. Customs and Border Protection
(CBP) to continue to suspend
liquidation of all entries of PC strand
exported from Brazil that are entered, or
withdrawn from warehouse, for
consumption on or after the date of the
Preliminary Determination. The CBP
shall continue to require a cash deposit
or the posting of a bond based on the
estimated dumping margins shown
below. The suspension of liquidation
instructions will remain in effect until
further notice.

We determine that the following
dumping margins exist:

Manufacturer/exporter (p':{le?é?elr?t)
Belgo Bekaert Arames S.A. 118.75
All Others. ....ccccoovieeeiiiieeis 118.75

International Trade Commission
Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (ITC) of
our determination. The ITC will
determine, within 45 days, whether
imports of subject merchandise from
Brazil are causing material injury, or
threaten material injury, to an industry
in the United States. If the ITC
determines that material injury or threat
of injury does not exist, this proceeding
will be terminated and all securities
posted will be refunded or canceled. If

the ITC determines that such injury
does exist, the Department will issue an
antidumping duty order directing CBP
officials to assess antidumping duties on
all imports of the subject merchandise
entered, or withdrawn from warehouse
for consumption on or after the effective
date of the suspension of liquidation.

This notice also serves as a reminder
to parties subject to APO of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO isa
sanctionable violation.

This determination is issued and
published in accordance with sections
735(d) and 777(i)(1) of the Act.

Dated: December 1, 2003.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 03-30387 Filed 12—5-03; 8:45 am]|
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

International Trade Administration
[A-583-831]

Certain Stainless Steel Sheet and Strip
in Coils From Taiwan: Extension of
Final Results of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for final results of antidumping duty
administrative review.

SUMMARY: The Department of Commerce
(“the Department”) is extending the
time limit for the final results of the
review of stainless steel sheet and strip
in coils (“SSSS”’) from Taiwan. This
review covers the period July 1, 2001
through June 30, 2002.

EFFECTIVE DATE: December 8, 2003.

FOR FURTHER INFORMATION CONTACT:
Laurel LaCGivita, Enforcement Group
I—Office 9, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone (202)
482-4243.

Background

On August 27, 2002, the Department
published a notice of initiation of a

review of SSSS from Taiwan covering
the period July 1, 2001 through June 30,
2002. See Initiation of Antidumping and
Countervailing Duty Administrative
Reviews and Requests for Revocation in
Part, 67 FR 55000 (August 27, 2002). On
August 6, 2003, the Department
published the preliminary results of the
review. See Stainless Steel Sheet and
Strip in Coils From Taiwan: Preliminary
Results and Partial Rescission of
Antidumping Duty Administrative
Review, 68 FR 46582 (August 6, 2003),
(“Preliminary Results’). In the
Preliminary Results, the Department
stated that it would make its final
determination for the antidumping duty
administrative review no later than 120
days after the date of publication of the
Preliminary Results, or not later than
December 4, 2003.

Extension of Time Limit for Preliminary
Results

Section 751(a)(3)(A) of the Act states
that if it is not practicable to complete
the review within the time specified, the
administering authority may extend the
120-day period, following the date of
publication of the preliminary results, to
issue its final results by an additional 60
days. Completion of the final results
within the 120-day period is not
practicable for the following reasons: (1)
This review requires the Department to
analyze YUSCO’s complex affiliation
and corporate relationships; (2) This
review involves certain complex issues
which were raised by petitioners after
the verification and after the
preliminary results of review; and (3)
The review involves a large number of
transactions and complex adjustments.

Therefore, in accordance with section
751(a)(3)(A) of the Act, the Department
is extending the time period for issuing
the final results of review by 43 days
until January 16, 2004.

This notice is published in
accordance with section 751(a)(3)(A)
and 777(i) of the Act.

Dated: December 2, 2003.
Barbara E. Tillman,

Acting Deputy Assistant Secretary for Import
Administration, Group III.
[FR Doc. 03—30390 Filed 12—5-03; 8:45 am)]

BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-829]

Final Affirmative Countervailing Duty
Determination: Prestressed Concrete
Steel Wire Strand From India

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final affirmative
countervailing duty investigation.

SUMMARY: On July 8, 2003, the
Department of Commerce (the
Department) published in the Federal
Register its preliminary affirmative
determination in the countervailing
duty investigation of prestressed
concrete steel wire strand (PC strand or
subject merchandise) from India for the
period April 1, 2001, through March 31,
2002.

The program rates determined in this
final determination do not differ from
those determined in the preliminary
determination. The final net rate for all
Indian producers/exporters of subject
merchandise is listed below in the
“Suspension of Liquidation” section of
this notice.

EFFECTIVE DATE: December 8, 2003.

FOR FURTHER INFORMATION CONTACT:
Robert Copyak at (202) 482—-2209 or
Alicia Kinsey at (202) 482—4793, Office
of AD/CVD Enforcement VI, Group II,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, Room 4012, 14th Street
and Constitution Avenue, NW,,
Washington, DC 20230.

SUPPLEMENTARY INFORMATION:
Background

The petition in this investigation was
filed by American Spring Wire Corp.,
Insteel Wire Products Company, and
Sumiden Wire Products Corp.
(collectively, the petitioners). On July 8,
2003, the Department published the
preliminary determination. See Notice
of Preliminary Affirmative
Countervailing Duty Determination:
Prestressed Concrete Steel Wire Strand
from India, 68 FR 40629 (July 8, 2003)
(Preliminary Determination), which is
on file in room B—099 in the Central
Records Unit of the main Commerce
building (CRU).

In accordance with section 705(a)(1)
of the Tariff Act of 1930, as amended
(the Act), we aligned this final
determination with the final
determination in the antidumping duty
investigation of PC strand from India.
See Preliminary Determination, 68 FR

40629, 40631. We invited interested
parties to comment on the Department’s
findings in the Preliminary
Determination. On August 27, 2003, we
received comments from petitioners
supporting the Department’s
preliminary analysis. We received no
other comments. This investigation
covers all producers/exporters of subject
merchandise in India for the period
April 1, 2001, through March 31, 2002.

Scope of the Investigation

The merchandise subject to this
investigation is prestressed concrete
steel wire (PC strand), which is steel
strand produced from wire of non-
stainless, non-galvanized steel, which is
suitable for use in prestressed concrete
(both pre-tensioned and post-tensioned)
applications. The product definition
encompasses covered and uncovered
strand and all types, grades, and
diameters of PC strand.

The merchandise under this
investigation is currently classifiable
under subheadings 7312.10.3010 and
7312.10.3012 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheadings are
provided for convenience and customs
purposes, the written description of the
merchandise under investigation is
dispositive.

Analysis of Comments Received

The Department’s positions on the
subsidy programs addressed in this case
are discussed the “Issues and Decision
Memorandum” (Decision
Memorandum) from Holly A. Kuga,
Acting Deputy Assistant Secretary, AD/
CVD Enforcement II, to James J. Jochum,
Assistant Secretary for Import
Administration, dated December 1,
2003, which is hereby adopted by this
notice. This public memorandum,
which is on file in the CRU, also
contains the recommended adverse facts
available program rates and the adverse
facts available total net subsidy rate. A
complete version of the Decision
Memorandum can be accessed on the
World Wide Web at http://
www.ia.ita.doc.gov, under the heading
“Federal Register Notices.” The paper
copy on file in the CRU and the
electronic version of the Decision
Memorandum are identical in content.

Suspension of Liquidation

In accordance with section 703(b) of
the Act, we have calculated the
following countervailing duty rate for
all Indian producers/exporters of subject
merchandise:

Producer/exporter Net subsidy rate

All producers/export- | 62.92% ad valorem

ers.

In accordance with our preliminary
affirmative determination, we instructed
U.S. Customs and Border Protection
(CBP) to suspend liquidation of all
entries of prestressed concrete steel wire
strand from India, which were entered
or withdrawn from warehouse, for
consumption on or after July 8, 2003,
the date of the publication of our
preliminary determination in the
Federal Register. In accordance with
section 703(d) of the Act, we instructed
the CBP to discontinue the suspension
of liquidation for merchandise entered
on or after November 5, 2003, but to
continue the suspension of liquidation
of entries made between July 8, 2003,
and November 4, 2003.

If the International Trade Commission
(ITC) issues a final affirmative injury
determination, we will issue a
countervailing duty order, reinstate
suspension of liquidation under section
706(a) of the Act for all entries, and
require a cash deposit of estimated
countervailing duties for such entries of
merchandise in the amount indicated
above. If the ITC determines that
material injury, or threat of material
injury, does not exist, this proceeding
will be terminated and all estimated
duties deposited or securities posted as
a result of the suspension of liquidation
will be refunded or canceled.

ITC Notification

In accordance with section 705(d) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all non-
privileged and non-proprietary
information related to this investigation.
We will allow the ITC access to all
privileged and business proprietary
information in our files, provided that
the ITC confirms that it will not disclose
such information, either publicly or
under an administrative protective order
(APO), without the written consent of
the Assistant Secretary for Import
Administration.

Return or Destruction of Proprietary
Information

In the event that the ITC issues a final
negative injury determination, this
notice will serve as the only reminder
to parties subject to APO of their
responsibility concerning the
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Failure to
comply is a violation of the APO.
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This determination is published
pursuant to sections 705(d) and 777(i) of
the Act.

Dated: December 1, 2003.
James J. Jochum,

Assistant Secretary for Import
Administration.

Appendix I—Issues and Decision
Memorandum

Summary

Methodology and Background Information

1. Use of Facts Available
II. Programs Determined to Confer Subsidies
A. Government of India Programs
1. Pre-shipment and Post-shipment Export
Financing
2. Duty Entitlement Passbook Scheme
(DEPS)
3. Export Promotion Capital Goods Scheme
(EPCGS)
4. Loans From the Steel Development Fund
(SDF)
5. Exemption of Export Credit From
Interest Taxes
. Advance Licenses
. Income Tax Exemption Scheme (Section
80 HHC)
. Loan Guarantees From the GOI
. State of Maharashtra (SOM) Programs
. Sales Tax Incentives
Capital Incentive Scheme
. Electricity Duty Exemption Scheme
. Octroi Refund Scheme
. Exemption of Sales and Purchase Taxes
for Certain Investments Related to
Automobiles or Automobile Components
Program in the State of Bihar
Sales Tax Incentives
Programs in the State of Jharkhand
Sales Tax Incentives
Captive Electricity Generative Plant
Subsidy
. Interest Subsidy
Stamp Duty and Registration
Pollution Control Equipment Subsidy
Mega Units
. Captive Electricity Tax Exemptions
. Program in the State of Gujarat
. Sales Tax Incentives
III. Total Ad Valorem Rate
IV. Recommendation

[FR Doc. 03-30389 Filed 12-5-03; 8:45 am]
BILLING CODE 3510-DS-P

N O

NP, ORO G W N =

PEND O W

DEPARTMENT OF COMMERCE
International Trade Administration

North American Free-Trade
Agreement, Article 1904, NAFTA Panel
Reviews; Request for Panel Review

AGENCY: NAFTA Secretariat, United
States Section, International Trade
Administration, Department of
Commerce.

ACTION: Notice of first request for panel
review.

SUMMARY: On November 24, 2003, the
Canadian Wheat Board filed a First

Request for Panel Review with the
United States Section of the NAFTA
Secretariat pursuant to Article 1904 of
the North American Free Trade
Agreement. Panel review was requested
of the final results of the Injury
determination made by the United
States International Trade Commission,
respecting Hard Red Spring Wheat from
Canada. This determination was
published in the Federal Register, (68
FR 60707) on October 23, 2003. The
NAFTA Secretariat has assigned Case
Number USA-CDA-2003-1904-06 to
this request.

FOR FURTHER INFORMATION CONTACT:
Caratina L. Alston, United States
Secretary, NAFTA Secretariat, Suite
2061, 14th and Constitution Avenue,
Washington, DC 20230, (202) 482—-5438.

SUPPLEMENTARY INFORMATION: Chapter
19 of the North American Free-Trade
Agreement (‘“Agreement”’) establishes a
mechanism to replace domestic judicial
review of final determinations in
antidumping and countervailing duty
cases involving imports from a NAFTA
country with review by independent
binational panels. When a Request for
Panel Review is filed, a panel is
established to act in place of national
courts to review expeditiously the final
determination to determine whether it
conforms with the antidumping or
countervailing duty law of the country
that made the determination.

Under Article 1904 of the Agreement,
which came into force on January 1,
1994, the Government of the United
States, the Government of Canada and
the Government of Mexico established
Rules of Procedure for Article 1904
Binational Panel Reviews (‘“Rules”).
These Rules were published in the
Federal Register on February 23, 1994
(59 FR 8686).

A first Request for Panel Review was
filed with the United States Section of
the NAFTA Secretariat, pursuant to
Article 1904 of the Agreement, on
November 24, 2003, requesting panel
review of the final determination
described above.

The Rules provide that:

(a) A Party or interested person may
challenge the final determination in
whole or in part by filing a Complaint
in accordance with Rule 39 within 30
days after the filing of the first Request
for Panel Review (the deadline for filing
a Complaint is December 24, 2003);

(b) a Party, investigating authority or
interested person that does not file a
Complaint but that intends to appear in
support of any reviewable portion of the
final determination may participate in
the panel review by filing a Notice of
Appearance in accordance with Rule 40

within 45 days after the filing of the first
Request for Panel Review (the deadline
for filing a Notice of Appearance is
January 8, 2004); and

(c) the panel review shall be limited
to the allegations of error of fact or law,
including the jurisdiction of the
investigating authority, that are set out
in the Complaints filed in the panel
review and the procedural and
substantive defenses raised in the panel
review.

Dated: December 1, 2003.
Caratina L. Alston,
United States Secretary, NAFTA Secretariat.
[FR Doc. 03—30362 Filed 12—5-03; 8:45 am]
BILLING CODE 3510-GT-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 112503B]

Draft Strategic Plan for Fisheries
Research (2004)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability; request
for comments.

SUMMARY: NMFS announces the
availability of and seeks public
comment on the draft NMFS Strategic
Plan for Fisheries Research (2004). The
Magnuson-Stevens Fishery
Conservation and Management Act
(MSFCMA) requires the Secretary of
Commerce to develop, triennially, a
strategic plan for fisheries research for
the subsequent years. Any written
comments on the draft plan will be
considered by NMFS in the
development of the final NMFS
Strategic Plan for Fisheries Research
(2004).

DATES: Comments on the draft NMFS
Strategic Plan for Fisheries Research
(2004) will be accepted on or before
January 7, 2004.

ADDRESSES: Comments on and requests
for copies of the draft NMFS Strategic
Plan for Fisheries Research (2004)
should be directed to Mark Chandler,
Research, Analysis, and Coordination
Division, Office of Science and
Technology, NMFS, NOAA, 1315 East-
West Highway, Silver Spring, MD
20910. PHONE: (301) 713-2363. FAX:
(301) 713-1875.

Electronic Access: The draft NMFS
Strategic Plan for Fisheries Research
(2004) may be reviewed in its entirety
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on the World Wide Web at http://
www.st.nmfs.gov/st2/index.html

FOR FURTHER INFORMATION CONTACT:
Mark Chandler at 301-713-2363 ext.
152, e-mail: Mark.Chandler@noaa.gov

SUPPLEMENTARY INFORMATION: Section
404 of the MSFCMA requires the
Secretary of Commerce to publish in the
Federal Register a strategic plan for
fisheries research for the 5 years
immediately following it’s publication.
The MSFCMA requires that the plan
address four major areas of research: (1)
Research to support fishery
conservation and management; (2)
conservation engineering research; (3)
research on the fisheries; and (4)
information management research. The
MSFCMA specifies that the plan shall
contain a limited number of priority
objectives for each of these research
areas; indicate goals and timetables;
provide a role for commercial fishermen
in such research; provide for collection
and dissemination of complete and
accurate information concerning fishing
activities; and be developed in
cooperation with the Councils and
affected states.

This draft plan is based upon and
entirely consistent with the overarching
NOAA Fisheries Strategic Plan (NFSP)
recently released in July 2003. The
objectives under each goal in the draft
NMFS Strategic Plan for Fisheries
Research (2004) correspond to strategies
in the NFSP.

The scope of the NMFS Strategic Plan
for Fisheries Research (2004) is solely
fisheries research to support the
MSFCMA. It does not include the
regulatory and enforcement components
of the NMFS mission. NMFS currently
conducts a comprehensive program of
fisheries research and involves industry
and others interested in fisheries in
planning and implementing its
objectives.

NMEFS intends that the final version of
the NMFS Strategic Plan for Fisheries
Research (2004) will take advantage of
information and recommendations from
all interested parties. Therefore,
comments and suggestions on this draft
NMFS Strategic Plan for Fisheries
Research are hereby solicited from the
public, other concerned government
agencies, the scientific community,
industry, and any other person.

Dated: November 25, 2003.
Dr. William Fox, Jr.,

Director, Office of Science and Technology,
National Marine Fisheries Service.

[FR Doc. 03-30381 Filed 12-5-03; 8:45 am]
BILLING CODE 3510-22-S

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Proposed Information Collection;
Comment Request

AGENCY: Corporation for National and
Community Service.

ACTION: Notice.

SUMMARY: The Corporation for National
and Community Service (hereinafter the
“Corporation”), as part of its continuing
effort to reduce paperwork and
respondent burden, conducts a pre-
clearance consultation program to
provide the general public and federal
agencies with an opportunity to
comment on proposed and/or
continuing collections of information in
accordance with the Paperwork
Reduction Act of 1995 (PRA95)(44
U.S.C. 3506(c)(2)(A)). This program
helps to ensure that requested data can
be provided in the desired format,
reporting burden (time and financial
resources) is minimized, collection
instruments are clearly understood, and
the impact of collection requirement on
respondents can be properly assessed.

Currently, the Corporation is
soliciting comments concerning its
proposed renewal of its
AmeriCorps*NCCC Team Leader
Application, OMB Control Number
3045-0005. This application is used to
collect information that will be used by
AmeriCorps*NCCC staff in the
evaluation and selection of Team
Leaders.

Copies of the information collection
requests can be obtained by contacting
the office listed in the address section
of this notice.

DATES: Written comments must be
submitted to the individual and office
listed in the ADDRESSES section by
February 6, 2004.

ADDRESSES: You may submit comments,
identified by the title of the information
collection activity, by any of the
following methods:

(1) By mail sent to: Corporation for
National and Community Service,
AmeriCorps*National Civilian
Community Corps; Attention Mr. John
Hourihan, Program Officer; Room 9412—
D, 1201 New York Avenue NW.,
Washington, DC 20525.

(2) By hand delivery or by courier to
the Corporation’s mailroom at Room
6010 at the mail address given in
paragraph (1) above, between 9 a.m. and
4 p.m. Monday through Friday, except
Federal holidays.

(3) By fax to: (202) 565-2791,
Attention Mr. John Hourihan, Program
Officer.

(4) Electronically through the
Corporation’s e-mail address system:
JHourihan@cns.gov.

FOR FURTHER INFORMATION CONTACT: ]ohn
Hourihan, (202) 606-5000, ext. 189, or
by e-mail at JHourihan@cns.gov.
SUPPLEMENTARY INFORMATION: The
Corporation is particularly interested in
comments that:

» Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Corporation, including
whether the information will have
practical utility;

 Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

» Enhance the quality, utility, and
clarity of the information to be
collected; and

* Minimize the burden of the
collection of information on those who
are expected to respond, including the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology
(e.g., permitting electronic submissions
of responses).

Background

The Team Leader Application is
completed by applicants who wish to
serve as Team Leaders at
AmeriCorps*NCCC regional campuses.

Current Action

The Corporation seeks to renew and
revise the current application. When
revised, the application will include
additional information concerning loan
deferrment, campus schedules, and the
number of Team Leaders required. The
application will otherwise be used in
the same manner as the existing
application. The Corporation also seeks
to continue using the current
application until the revised application
is approved by OMB. The current
application is due to expire on October
31, 2004.

Type of Review: Renewal.

Agency: Corporation for National and
Community Service.

Title: AmeriCorps*NCCC Team
Leader Application.

OMB Number: 3045-0005.

Agency Number: None.

Affected Public: Citizens of diverse
ages and backgrounds who are
committed to national service.

Total Respondents: 500.

Frequency: Bi-Annually.

Average Time Per Response: Two
hours.
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Estimated Total Burden Hours: 2,000
hours.

Total Burden Cost (capital/startup):
None.

Total Burden Cost (operating/
maintenance): None.

Comments submitted in response to
this notice will be summarized and/or
included in the request for Office of
Management and Budget approval of the
information collection request; they will
also become a matter of public record.

Dated: December 1, 2003.
Merlene Mazyck,

Acting Director, AmeriCorps*National
Civilian Community Corps.

[FR Doc. 03—-30320 Filed 12—-5-03; 8:45 am]
BILLING CODE 6050-$$-P

DEPARTMENT OF DEFENSE
Department of the Army

Performance Review Board
Membership for the Office of the
Secretary of the Army

AGENCY: Department of the Army, DoD.
ACTION: Notice.

SUMMARY: Notice is given of the names
of members of a Performance Review
Board for the Department of the Army.
DATES: December 1, 2003.

FOR FURTHER INFORMATION CONTACT:
Marilyn Ervin, U.S. Army Senior
Executive Service Office, Assistant
Secretary of the Army, Manpower &
Reserve Affairs, 111 Army Pentagon,
Washington, DC 20310-0111.
SUPPLEMENTARY INFORMATION: Section
4314(c)(1) through (5) of Title 5, U.S.C.,
requires each agency to establish, in
accordance with regulations, one or
more Senior Executive Service
performance review boards. The boards
shall review and evaluate the initial
appraisal of senior executives’
performance by supervisors and make
recommendations to the appointing
authority or rating official relative to the
performance of these executives.

The members of the Performance
Review Board for the U.S. Army, Office
of the Secretary of the Army, are:

1. Mr. William A. Armbruster, Deputy
Assistant Secretary of the Army for
Privatization and Partnership, Office of
the Assistant Secretary of the Army
(OASA) (Installations and
Environment).

2. Mr. Frederick R. Budd, Director,
Single Agency Manager for Pentagon
Information Technology Services, Office
of the Secretary.

3. Mr. William H. Campbell, Director
of Operations and Support, OASA

(Financial Management and
Comptroller).

4. Dr. Craig E. College, Deputy
Assistant Secretary of the Army
(Infrastructure Analysis), OASA
(Installations and Environment).

5. Mr. James C. Cooke, Special
Assistant for Systems, Office of the
Deputy Under Secretary of the Army.

6. Mr. Thomas Druzgal, Deputy
Auditor General, Army Audit Agency.

7. Mr. George S. Dunlop, Deputy
Assistant Secretary of the Army
(Legislation), OASA (Civil Works).

8. Mr. Raymond J. Fatz, Deputy
Assistant Secretary of the Army for
Environment, Safety, and Occupational
Health, OASA (Installations and
Environment).

9. Mr. Patrick J. Fitzgerald, Director,
Audit Policy Plans and Resources, Army
Audit Agency.

10. Mr. Ernest J. Gregory, Principal
Deputy Assistant Secretary of the Army
(Financial Management and
Comptroller).

11. Ms. Judith A. Guenther, Director
of Investments, OASA (Financial
Management and Comptroller).

12. MG Lynn Hartsell, Director, Army
Budget, OASA (Financial Management
and Comptroller).

13. Mr. Walter W. Hollis, Deputy
Under Secretary of the Army
(Operations Research), Office of the
Under Secretary of the Army.

14. Dr. Daphne K. Kamely, Special
Assistant to the Deputy Assistant
Secretary of the Army for Environment,
Safety, and Occupational Health, OASA
(Installations and Environment).

15. Mr. Stephen E. Keefer, Director,
Logistical and Financial Audits, Army
Audit Agency.

16. Mr. Thomas E. Kelly, III, Special
Assistant to the Secretary of the Army
for Science and Technology, Office of
the Secretary.

17. Mr. Wesley C. Miller, Director of
Management and Control, OASA
(Financial Management and
Comptroller).

18. Ms. Joyce E. Morrow, Director,
Acquisition and Force Management,
Army Audit Agency.

19. BG Roger A. Nadeau, Program
Executive Officer, Combat Support/
Combat Service Support.

20. Mr. Levator Norsworthy, Jr.,
Deputy General Counsel (Acquisition),
Office of the General Counsel.

21. Ms. Tracey L. Pinson, Director of
Small and Disadvantaged Business
Utilization, Office of the Secretary.

22. Mr. Geoffrey G. Prosch, Principal
Deputy Assistant Secretary of the Army
(Installation and Environment).

23. Mr. Mat Reres, Deputy General
Counsel (Ethics and Fiscal), Office of
the General Counsel.

24. Ms. Sandra R. Riley, Deputy
Administrative Assistant to Secretary of
the Army, Office of the Secretary.

25. Mr. Richard G. Sayre, Special
Assistant for Systems, Office of the
Deputy Under Secretary of the Army.

26. Mr. Karl F. Schneider, Deputy
Assistant Secretary of the Army (Army
Review Boards Agency), Office of the
Director.

27. Mr. Matthew L. Scully, Director of
Business Resources, OASA (Financial
Management and Comptroller).

28. Mr. C. Russell Shearer, Special
Assistant to the Assistant Secretary of
the Army (Installations and
Environment).

29. LTG Jerry L. Sinn, Military Deputy
for Budget, OASA (Financial
Management and Comptroller).

30. Mr. Douglas Sizelove, Assistant
Deputy Under Secretary of the Army
(Operations Research), Office of the
Under Secretary.

31. Mr. James J. Smyth, Deputy
Assistant Secretary of the Army (Project
Planning and Review), OASA (Civil
Works).

32. Mr. Earl H. Stockdale, Jr., Deputy
General Counsel (Civil Works and
Environment), Office of the General
Counsel.

33. Mr. Thomas W. Taylor, Senior
Deputy General Counsel, Office of the
General Counsel.

34. Ms. Claudia L. Tornblom, Deputy
Assistant Secretary of the Army
(Management and Budget), OASA (Civil
Works).

35. Ms. Carla a. Von Bernewitz,
Director, Business Transformation Task
Force, Office of the Under Secretary.

36. MG David F. Wherely, Jr.,
Director, District of Columbia National
Guard.

37. Mr. Joseph W. Whitaker, Jr.,
Office, Deputy Assistant Secretary of the
Army (Installations & Housing).

38. Mr. Avon N. Williams, Principal
Deputy General Counsel, Office of the
General Counsel.

39. Mr. Robert J. Winchester,
Assistant for Intelligence Liaison,
Office, Chief of Legislative Liaison.

40. Mr. Gary L. Winkler, Director for
Enterprise Management, Office of the
Chief Information Officer/G—6.

41. Mr. Robert W. Young, Deputy for
Coast Analysis, OASA (Financial
Management and Comptroller).

Luz D. Ortiz,

Army Federal Register Liaison Officer.

[FR Doc. 03-30365 Filed 12-5-03; 8:45 am]
BILLING CODE 3710-08-M
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DEPARTMENT OF DEFENSE
Department of the Army

Performance Review Board
Membership for the U.S. Army Corps
of Engineers

AGENCY: Department of the Army, DoD.

ACTION: Notice.

DEPARTMENT OF DEFENSE
Department of the Navy

Meeting of the U.S. Naval Academy
Board of Visitors
AGENCY: Department of the Navy, DOD.

ACTION: Notice of partially closed
meeting.

SUMMARY: Notice is given of the names
of members of a Performance Review
Board for the Department of the Army.

EFFECTIVE DATE: December 3, 2003.

FOR FURTHER INFORMATION CONTACT:
Marilyn Ervin, U.S. Army Senior
Executive Service Office, Assistant
Secretary of the Army, Manpower &
Reserve Affairs, 111 Army Pentagon,
Washington, DC 20310-0111.

SUPPLEMENTARY INFORMATION: Section
4314(c)(1) through (5) of title 5, U.S.C.,
requires each agency to establish, in
accordance with regulations, one or
more Senior Executive Service
performance review boards. The boards
shall review and evaluate the initial
appraisal of senior executives’
performance by supervisors and make
recommendations to the appointing
authority or rating official relative to the
performance of these executives.

The members of the Performance
Review Board for the U.S. Army Corps
of Engineers are:

1. MG Robert Griffin (Chair), Deputy
Chief of Engineers and Deputy
Commanding General.

2. Dr. James Houston, Director,
Engineer Research and Development
Center.

3. BG Robert Crear, Commander,
Southwestern Division.

4. Mr. Thomas F. Caver, Deputy
Director, Directorate of Civil Works.

5. Ms. Patricia Rivers, Chief
Environmental Division, Directorate of
Military Programs.

6. Mr. Stephen Coakley, Director of
Resource Management.

7. Mr. Steven Stockton, Civil Works
and Management Director, South Pacific
Division.

8. Mr. Frank Oliva, Civil Works and
Technical Director, Pacific Ocean
Division.

Luz D. Ortiz,

Army Federal Register Liaison Officer.

[FR Doc. 03-30366 Filed 12—-5—-03; 8:45 am]|
BILLING CODE 3710-08-M

SUMMARY: The U.S. Naval Academy
Board of Visitors will meet to make such
inquiry, as the Board shall deem
necessary into the state of morale and
discipline, the curriculum, instruction,
physical equipment, fiscal affairs, and
academic methods of the Naval
Academy. During this meeting inquiries
will relate to the internal personnel
rules and practices of the Academy, may
involve on-going criminal
investigations, and include discussions
of personal information the disclosure
of which would constitute a clearly
unwarranted invasion of personal
privacy. The executive session of this
meeting will be closed to the public.

DATES: The open session of the meeting
will be held on Friday, December 12,
2003, from 8:30 a.m. to 11:15 a.m. The
closed Executive Session will be on
Friday, December 12, 2003, from 11:15
a.m. to 12 p.m.

ADDRESSES: The meeting will be held at
the U.S. Naval Academy, Annapolis,
Maryland in the Bo Coppedge dining
room of Alumni Hall.

FOR FURTHER INFORMATION CONTACT:
Commander Domenick Micillo,
Executive Secretary to the Board of
Visitors, Office of the Superintendent,
U.S. Naval Academy, Annapolis, MD
21402-5000, (410) 293-1503.

SUPPLEMENTARY INFORMATION: This
notice of meeting is provided per the
Federal Advisory Committee Act (5
U.S.C. App. 2). The executive session of
the meeting will consist of discussions
of information, which pertain to the
conduct of various midshipmen at the
Naval Academy and internal Board of
Visitors matters. Discussion of such
information cannot be adequately
segregated from other topics, which
precludes opening the executive session
of this meeting to the public. In
accordance with 5 U.S.C. App. 2,
section 10(d), the Secretary of the Navy
has determined in writing that the
special committee meeting shall be
partially closed to the public because
they will be concerned with matters as
outlined in section 552(b)(2), (5), (6), (7)
and (9) of title 5, United States Code.

Dated: December 3, 2003.
J.T. Baltimore,

Lieutenant Commander, Judge Advocate
General’s Corps, U.S. Navy, Alternate Federal
Register Liaison Officer.

[FR Doc. 03—30424 Filed 12—5-03; 8:45 am)]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
SUMMARY: The Leader, Regulatory
Information Management Group, Office
of the Chief Information Officer invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before January
7, 2004.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Melanie Kadlic, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503, or should be electronically
mailed to the Internet address
Melanie_Kadlic@omb.eop.gov.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Leader,
Regulatory Information Management
Group, Office of the Chief Information
Officer, publishes that notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g., new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment.
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Dated: December 2, 2003.
Angela C. Arrington,

Leader, Regulatory Information Management
Group, Office of the Chief Information Officer.

Office of Postsecondary Education

Type of Review: Revision.

Title: Application for Strengthening
Historically Black Colleges and
Universities Program and Historically
Black Graduate Institutions.

Frequency: Phase I Annually; Phase II
every 5 years.

Affected Public: Not-for-profit
institutions; State, local, or tribal gov't,
SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 117
Burden Hours: 889

Abstract: The information is required
of institutions of higher education
designated as Historically Black
Colleges and Universities and Qualified
Graduate Programs, Title III, Part B of
the Higher Education Act of 1965, as
amended. This information will be used
for the evaluation process to determine
whether proposed activities are
consistent with the legislation and to
determine dollar share of congressional
appropriation.

Requests for copies of the submission
for OMB review; comment request may
be accessed from http://
edicsweb.ed.gov, by selecting the
“Browse Pending Collections” link and
by clicking on link number 2339. When
you access the information collection,
click on “Download Attachments” to
view. Written requests for information
should be addressed to Vivian Reese,
Department of Education, 400 Maryland
Avenue, SW., Room 4050, Regional
Office Building 3, Washington, DC
20202—-4651, or to the e-mail address
vivan.reese@ed.gov. Requests may also
be electronically mailed to the Internet
address OCIO_RIMG@ed.gov or faxed to
202-708-9346. Please specify the
complete title of the information
collection when making your request.

Comments regarding burden and/or
the collection activity requirements
should be directed to Joseph Schubart at
his e-mail address Joe.Schubart@ed.gov.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—
8339.

[FR Doc. 03-30331 Filed 12-5-03; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-24-001]

Algonquin Gas Transmission
Company; Notice of Tariff Filing

December 2, 2003.

Take notice that on November 26,
2003, Algonquin Gas Transmission
Company (Algonquin) tendered for
filing as part of its FERC Gas Tariff,
Fourth Revised Volume No. 1, the
revised tariff sheets listed in appendix
A of the filing, to be effective on October
10, 2003.

Algonquin states that it is making this
filing pursuant to an order issued by the
Commission in the above referenced
docket on November 7, 2003, 105 FERC
§61,180. The November 7, 2003 Order
accepted the tariff sheets listed in the
Appendix to that order subject to
Algonquin submitting within 20 days,
tariff sheets reflecting revised rates for
service pursuant to Rate Schedules
AFT-1(X-38) and AFT-CL(X-37), as
well as new interruptible rates, rate
schedules and a pro forma service
agreement for service to the Manchester
Street and Brayton Point facilities on an
interruptible basis. Algonquin contends
that the November 26 filing includes
revised rates for AFT-1(X-38) and
AFT-CL(X-37) service, and new Rate
Schedule AIT-2 rates, as well as
corresponding statements, schedules,
and work papers that support theses
rates.

Algonquin states that pursuant to the
Commission’s Notice of Extension of
Time, issued November 21, 2003, in the
above referenced docket, it will file the
required Statement P testimony to
supplement the data filed in this
application on or before December 12,
2003. The comment period for this case
filed on November 26, 2003 expires
December 8, 2003 (See 18 CFR 154.210).
However, since Algonquin was granted
an extension of time to complete its
application, filing the required
Statement P testimony on or before
December 12, interveners will then have
seven days from the Statement P filing,
until December 19, 2003, in which to
supplement their interventions based
upon the Statement P testimony which
completes Algonquin’s application.

Algonquin states that copies of its
filing have been mailed to all affected
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,

888 First Street, NE., Washington, DC
20426, in accordance with § 385.214 or
385.211 of the Commission’s Rules and
Regulations. All such motions or
protests must be filed in accordance
with §154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. This filing is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the “‘e-library”.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “‘e-filing” link.

Magalie R. Salas,
Secretary.

[FR Doc. E3—00466 Filed 12—-5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04—77-000]

Alliance Pipeline L.P.; Notice of
Proposed Change in FERC Gas Tariff

December 2, 2003.

Take notice that on November 26,
2003, Alliance Pipeline L.P. (Alliance)
tendered for filing as part of its FERC
Gas Tariff, Original Volume No. 1, the
following tariff sheets, proposed to
become effective January 1, 2004:

First Revised Sheet No. 300
First Revised Sheet No. 301

Alliance states that it is submitting
the referenced revised tariff sheets to
revise the pro forma Form of Firm
Transportation Agreement set forth in
its FERC Gas Tariff to insert certain
blanks to better permit comparison with
its negotiated rate agreements and to
ensure that there is no material
deviation between its negotiated rate
agreements and the pro forma Firm
Transportation Agreement.

Alliance states that copies of its filing
have been mailed to all customers, state
commissions, and other interested
parties.



68362

Federal Register/Vol. 68, No. 235/Monday, December 8, 2003/ Notices

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with § 385.214 or
385.211 of the Commission’s Rules and
Regulations. All such motions or
protests must be filed in accordance
with § 154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. This filing is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Magalie R. Salas,
Secretary.

[FR Doc. E3—00473 Filed 12-5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04—75-000]

CenterPoint Energy Gas Transmission
Company; Notice of Credit Report

December 2, 2003.

Take notice that on November 25,
2003, CenterPoint Energy Gas
Transmission Company (CEGT)
tendered for filing its first annual report
of penalty revenue credits, covering
such activity during the twelve month
reporting period ended July 31, 2003.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with § 385.214 or
385.211 of the Commission’s Rules and
Regulations. All such motions or
protests must be filed on or before the
date as indicated below. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make

protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Comment Date: December 9, 2003.

Magalie R. Salas,
Secretary.

[FR Doc. E3—-00471 Filed 12-5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04—-71-000]

Colorado Interstate Gas Company;
Notice of Proposed Changes in FERC
Gas Tariff

December 2, 2003.

Take notice that on November 25,
2003, Colorado Interstate Gas Company
(CIG) tendered for filing as part of its
FERC Gas Tariff, First Revised Volume
No. 1, the tariff sheets listed on
appendix A to the filing, bearing a
proposed effective date of January 1,
2004.

CIG states that these tariff sheets
enhance the service provided under
CIG’s Rate Schedule NNT-1 by
providing for hourly delivery transfers,
revising the hourly overrun calculation
process, increasing supply eligibility for
short notice diversions, and expanding
the types of delivery points eligible for
flexible services.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with § 385.214 or
385.211 of the Commission’s Rules and
Regulations. All such motions or
protests must be filed in accordance
with § 154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to

the proceedings. Any person wishing to
become a party must file a motion to
intervene. This filing is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Magalie R. Salas,

Secretary.

[FR Doc. E3—00467 Filed 12-5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04—72—-000]

Colorado Interstate Gas Company;
Notice of Proposed Changes in FERC
Gas Tariff

December 2, 2003.

Take notice that on November 25,
2003, Colorado Interstate Gas Company
(CIG) tendered for filing as part of its
FERC Gas Tariff, First Revised Volume
No. 1, Fourth Revised Sheet No. 300
bearing a proposed effective date of
January 1, 2004.

CIG states the tendered tariff sheet
provides for the posting of storage
inventory levels on its electronic
bulletin board.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with § 385.214 or
385.211 of the Commission’s Rules and
Regulations. All such motions or
protests must be filed in accordance
with § 154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. This filing is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the “eLibrary”.
Enter the docket number excluding the
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last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link.

Magalie R. Salas,
Secretary.

[FR Doc. E3—-00468 Filed 12—5-03; 8:45 am]
BILLING CODE 6717-01-P

free at (866) 208—3676, or TTY, contact
(202) 502—-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Magalie R. Salas,

Secretary.

[FR Doc. E3—00470 Filed 12-5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04—74-000]

Colorado Interstate Gas Company;
Notice of Proposed Changes in FERC
Gas Filing

December 2, 2003.

Take notice that on November 25,
2003, Colorado Interstate Gas Company
(CIG) tendered for filing as part of its
FERC Gas Tariff, First Revised Volume
No. 1, Thirtieth Revised Sheet No. 11A,
to become effective January 1, 2004.

CIG states the tariff sheet is being filed
to revise the Fuel Reimbursement
Percentages applicable to Lost,
Unaccounted-For and Other Fuel Gas.
CIG further states that the tendered tariff
sheet is proposed to become effective
January 1, 2004.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-73-000]

El Paso Natural Gas Company; Notice
of Proposed Changesin FERC Gas
Tariff

December 2, 2003.

Take notice that on November 25,
2003, El Paso Natural Gas Company (E1
Paso) tendered for filing as part of its
FERC Gas Tariff, the following tariff
sheets to become effective January 1,
2004:

Second Revised Volume No. 1-A
Twenty-Eighth Revised Sheet No. 20
Fifth Revised Sheet No. 21
Twenty-Second Revised Sheet No. 22
Twenty-Seventh Revised Sheet No. 23
Thirty-Fifth Revised Sheet No. 24
Twenty-Eighth Revised Sheet No. 26
Twenty-Eighth Revised Sheet No. 27
Second Revised Sheet No. 113D
Seventh Revised Sheet No. 117
Ninth Revised Sheet No. 118

Second Revised Sheet No. 118A

Third Revised Volume No. 2

Fifty-Fourth Revised Sheet No. 1-D.2
Forty-Eighth Revised Sheet No. 1-D.3

El Paso states that the above tariff
sheets are being filed to adjust its Base
Rates and Effective Unit Rates for
inflation in accordance with its tariff,
and to update the Partial Demand
Charge Credit.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the

Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Magalie R. Salas,

Secretary.

[FR Doc. E3—-00469 Filed 12—5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04—-80-000]

El Paso Natural Gas Company; Notice
of Proposed Changes in FERC Gas
Tariff

December 2, 2003.

Take notice that on November 26,
2003, El Paso Natural Gas Company
(EPNG) tendered for filing as part of its
FERC Gas Tariff, Second Revised
Volume No. 1A, the following tariff
sheets bearing a proposed effective date
of January 1, 2004.

Tenth Revised Sheet No. 256

Tenth Revised Sheet No. 257
First Revised Sheet No. 257A

EPNG states the tendered tariff sheets
update the identification of low and
high load factor shippers for assessing
Gas Research Institute surcharges.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
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the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Magalie R. Salas,

Secretary.

[FR Doc. E3-00476 Filed 12—5-03; 8:45 am]
BILLING CODE 6717-01-P

to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—-3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Magalie R. Salas,
Secretary.

[FR Doc. E3—-00478 Filed 12-5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04—-82-000]

Gas Transmission Northwest
Corporation; Notice of Proposed
Change in FERC Gas Tariff

December 2, 2003.

Take notice that on November 26,
2003, Gas Transmission Northwest
Corporation (GTN) tendered for filing to
be part of its FERC Gas Tariff, Third
Revised Volume No. 1-A, First Revised
Sheet No. 225, with an effective date of
December 26, 2003.

GTN states that this sheet is being
filed to amend GTN’s list of acceptable
discount transactions to allow for the
use of basis differentials in the pricing
of discounted rate transactions.

GTN further states that a copy of this
filing has been served on GTN’s
jurisdictional customers and interested
state regulatory agencies.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-84-000]

Gas Transmission Northwest
Corporation; Notice of Tariff Filing

December 2, 2003.

Take notice that on November 26,
2003, Gas Transmission Northwest
Corporation (GTN) tendered for filing to
be part of its FERC Gas Tariff, Third
Revised Volume No. 1-A, First Revised
Sheet No. 6, with an effective date of
January 1, 2004.

GTN states that the purpose of this
filing is to comply with Paragraph 37 of
the General Terms and Conditions of its
Tariff, “Adjustment Mechanism for
Fuel, Line Loss, and Other Unaccounted
For Gas Percentages.”

GTN further states that a copy of this
filing has been served on GTN’s
jurisdictional customers and interested
state regulatory agencies.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at

FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Magalie R. Salas,

Secretary.

[FR Doc. E3-00480 Filed 12—-5—-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP02-361-017]

Gulfstream Natural Gas System, L.L.C.;
Notice of Negotiated Rates

December 2, 2003.

Take notice that on November 25,
2003, Gulfstream Natural Gas System,
L.L.C. (Gulfstream) tendered for filing as
part of its FERC Gas Tariff, Original
Volume No. 1, Original Sheet No. 8N,
reflecting an effective date of November
1, 2003. Gulfstream states that it also
filed a Service Agreement and
Negotiated Rate Letter Agreement.

Gulfstream states that this filing is
being made to implement a negotiated
rate transaction under Rate Schedule
FTS pursuant to section 31 of the
General Terms and Conditions of
Gulfstream’s FERC Gas Tariff.
Gulfstream states that Original SheetNo.
8N identifies and describes the
negotiated rate agreement, including the
exact legal name of the relevant shipper,
the negotiated rate, the rate schedule,
the contract term, and the contract
quantity. Gulfstream also states that
Sheet 8N includes footnotes where
necessary to provide further details on
the agreement listed thereon.

Gulfstream states that it has identified
this transaction as non-conforming, but
Gulfstream submits that it does not pose
a risk for undue discrimination.

Gulfstream states that copies of its
filing have been mailed to all affected
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with § 385.214 or
385.211 of the Commission’s Rules and
Regulations. All such motions or
protests must be filed in accordance
with § 154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the



Federal Register/Vol. 68, No. 235/Monday, December 8, 2003/ Notices

68365

appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. This filing is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Magalie R. Salas,
Secretary.

[FR Doc. E3-00465 Filed 12—5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04—-78-000]

Overthrust Pipeline Company; Notice
of Tariff Filing

December 2, 2003.

Take notice that on November 26,
2003, Overthrust Pipeline Company
(Overthrust) tendered for filing as part
of its FERC Gas Tariff First Revised
Volume No. 1-A , the following tariff
sheets, to be effective January 1, 2004:

Sixth Revised Sheet No. 60
Sixth Revised Sheet No. 61
Third Revised Sheet No. 61A
Second Revised Sheet No. 62
Second Revised Sheet No. 63
Third Revised Sheet No. 64
Third Revised Sheet No. 65

Overthrust states it is proposing to
update the Measurement section of its
tariff to comport with current industry
measurement standards and practices.

Overthrust states that a copy of this
filing has been served upon its
customers, the Public Service
Commission of Utah and the Public
Service Commission of Wyoming.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with § 385.214 or
385.211 of the Commission’s Rules and
Regulations. All such motions or
protests must be filed in accordance
with § 154.210 of the Commission’s

Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. This filing is available for
review at the Commission in the Public
Reference Room or may be viewed on
the Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Magalie R. Salas,
Secretary.

[FR Doc. E3—-00474 Filed 12—-5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-79-000]

Southern Natural Gas Company;
Notice of Tariff Filing

December 2, 2003.

Take notice that on November 26,
2003, Southern Natural Gas Company
(Southern) tendered for filing as part of
its FERC Gas Tariff, Seventh Revised
Volume No. 1, the following tariff
sheets, to become effective January 1,
2004:

Sixtieth Revised Sheet No. 14
Eighty-first Revised Sheet No. 15
Sixtieth Revised Sheet No. 16
Eighty-first Revised Sheet No. 17
Forty-fourth Revised Sheet No. 18

Southern states that copies of the
filing were served upon Southern’s
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make

protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208-3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Magalie R. Salas,

Secretary.

[FR Doc. E3-00475 Filed 12—-5—-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04-76-000]

Southern Star Central Gas Pipeline,
Inc; Notice of Filing of Cash-Out-
Report

December 2, 2003.

Take notice that on November 25,
2003, Southern Star Central Gas
Pipeline, Inc. (Southern Star) tendered
for filing its report of net cash out
activity.

Southern Star states that pursuant to
the cash-out mechanism contained in
Section 9.9(a)(iv) of Southern Star’s
tariff, Shippers are given the option of
resolving their imbalances by the end of
the calendar month following the month
in which the imbalance occurred by
cashing out such imbalances at 100% of
the spot market price applicable to
Southern Star as published in the first
issue of Inside FERC’s Gas Market
Report for the month in which the
imbalance occurred.

Southern Star states that a copy of its
filing was served on all jurisdictional
customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed on or before the
date as indicated below. Protests will be
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considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502—8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Comment Date: December 9, 2003.

Magalie R. Salas,

Secretary.

[FR Doc. E3—00472 Filed 12-5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04—-83-000]

Tennessee Gas Pipeline Company;
Notice of Filing and Request for Waiver

December 2, 2003.

Take notice that on November 26,
2003, Tennessee Gas Pipeline Company
(Tennessee), tendered for filing a
current accounting of Tennessee’s take-
or-pay transition costs and a request for
waiver of the requirement that
Tennessee restate its take-or-pay
transition surcharges.

Tennessee states that this filing of the
current accounting is in compliance
with Article XXV of the General Terms
and Conditions of its FERC Gas Tariff,
Fifth Revised Volume No. 1. Tennessee
further states that the request for waiver
is based on the fact that Tennessee has
not incurred any recoverable take-or-pay
costs since its last filing on May 30,
2003.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed on or before the
date as indicated below. Protests will be
considered by the Commission in

determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary. Enter
the docket number excluding the last
three digits in the docket number field
to access the document. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Comment Date: December 9, 2003.

Magalie R. Salas,
Secretary.

[FR Doc. E3-00479 Filed 12-5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP04—-81-000]

Tennessee Gas Pipeline Company;
Notice of Cashout Report

December 2, 2003.

Take notice that on November 26,
2003, Tennessee Gas Pipeline Company
(Tennessee), tendered for filing its
Cashout Report for the September 2002
through August 2003 Period.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 or 385.211 of the Commission’s
Rules and Regulations. All such motions
or protests must be filed on or before the
date as indicated below. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. This
filing is available for review at the
Commission in the Public Reference
Room or may be viewed on the
Commission’s Web site at http://
www.ferc.gov using the eLibrary link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online

Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or TTY, contact
(202) 502-8659. The Commission
strongly encourages electronic filings.
See, 18 CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the e-Filing link.

Comment Date: December 9, 2003.

Magalie R. Salas,
Secretary.

[FR Doc. E3—00477 Filed 12-5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EC04—-29-000, et al.]

Bayou Cove Peaking Power LLC, et al;
Electric Rate and Corporate Filings

December 1, 2003.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Bayou Cove Peaking Power LLC and
Entergy Gulf States, Inc.

[Docket No. EC04—-29-000]

Take notice that on November 24,
2003, Bayou Cove Peaking Power LLC
(Bayou Cove) and Entergy Gulf States,
Inc. (Entergy Gulf States) (collectively,
Applicants), tendered for filing with the
Commission, pursuant to Section 203 of
the Federal Power Act and Part 33 of the
Commission’s regulations, an
application to transfer a substation from
Bayou Cove to Entergy Gulf States
pursuant to a previously-approved
Interconnection and Operating
Agreement.

Comment Date: December 15, 2003.

2. New York Independent System
Operator, Inc.

[Docket No. ER01-3001-007]

Take notice that on November 24,
2003, the New York Independent
System Operator, Inc. (NYISO)
submitted further information regarding
the relationship of demand response
programs and the price of wholesale
electricity in New York in compliance
with the Commission’s October 24, 2003
Order in Docket No. ER01-3001-006.
The NYISO states it has served a copy
of this filing upon all parties that have
executed service agreements under the
NYISO’s Open Access Transmission
Tariff and Market Administration and
Control Area Services Tariff.

Comment Date: December 11, 2003.
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3. Midwest Independent Transmission
System Operator, Inc.

[Docket No. EC04-29-000]

Take notice that on November 24,
2003, the Midwest Independent
Transmission System Operator, Inc.
(Midwest ISO) corrected its November
21, 2003 compliance filing concerning
Schedule 10-FERC (FERC Annual
Charges Recovery) of its Open Access
Transmission Tariff, FERC Electric
Tariff, Second Revised Volume No. 1.

The Midwest ISO has requested the
original effective date of September 1,
2003.

The Midwest ISO has also requested
waiver of the service requirements set
forth in 18 CFR 385.2010. The Midwest
ISO states that it has electronically
served a copy of this filing, with
attachments, upon all Midwest ISO
Members, Member representatives of
Transmission Owners and Non-
Transmission Owners, the Midwest ISO
Advisory Committee participants, as
well as all state commissions within the
region and in addition, the filing has
been electronically posted on the
Midwest ISO’s Web site at http://
www.midwestiso.org under the heading
“Filing to FERC” for other interested
parties in this matter. The Midwest ISO
states that it will provide hard copies to
any interested parties upon request.

Comment Date: December 11, 2003.

4. Sempra Energy Trading Corp.

[Docket Nos. ER03—1413-001]

Take notice that on November 24,
2003, Sempra Energy Trading Corp.
(SET) submitted for filing a revised rate
schedule, modifying the rate schedule
submitted on September 26, 2003 in the
above-referenced docket.

Comment Date: December 11, 2003.

5. Watt Works LLC

[Docket No. ER04-98-001]

Take notice that on November 14,
2003, Watt Works LLC filed an
amendment to its October 29, 2003
Notice of Cancellation. Watt Works LLC
is requesting an effective date of October
22, 2003.

Comment Date: December 5, 2003.

6. PJM Interconnection, L.L.C.

[Docket No. ER04—-173-000]

Take notice that on November 24,
2003, PJM Interconnection, L.L.C. (PJM),
amended its November 6, 2003 filing in
this docket to add two sheets to the
Sixth Revised Volume No. 1 of the P]M
Tariff that were included in the Fifth
Revised Volume No. 1 of the PJM Tariff
but inadvertently omitted from the Sixth
Revised Volume No. 1 version of the
PJM Tariff when it was initially filed on

March 20, 2003 in Docket No. RT01-2—
006.

PJM requests waiver of the
Commission’s notice regulations to
permit an effective date of March 20,
2003, the initial effective date of the
Sixth Revised Volume No. 1 version of
the PJM Tariff.

PJM states that copies of this filing
have been served upon each person
designated on the official service list
compiled by the Secretary in this
proceeding, all PJM members, and each
state electric utility regulatory
commission in the PJM region.

Comment Date: December 11, 2003.

7. Southern California Edison Company

[Docket No. ER04—216—000]

Take notice that on November 24,
2003, Southern California Edison
Company (SCE) tendered for filing
revised rate sheets (Revised Sheets) to
the Interconnection Facilities
Agreement (Interconnection Agreement)
and the Service Agreement for
Wholesale Distribution Service (Service
Agreement) between the City of Colton
(Colton)and SCE. SCE states that the
Revised Sheets reflect the parties(
agreement to extend the term of service
in the Service Agreement to twenty-five
(25) years from the commencement date
of Distribution Service under the
Service Agreement, and to delete all
references to the cost responsibility of
the circuit breakers by Colton in the
Interconnection Agreement.

SCE states that copies of this filing
were served upon the Public Utilities
Commission of the State of California
and Colton.

Comment Date: December 11, 2003.

8. NorthWestern Energy

[Docket No. ER04—217-000]

Take notice that on November 24,
2003, NorthWestern Energy (NWE)
tendered for filing with the Federal
Energy Regulatory Commission
pursuant to 18 CFR 35.13, as a change
in rate schedule, Supplements to Rate
Schedule FERC No. 175, the General
Transfer Agreement between NWE and
the Bonneville Power Administration
(Bonneville).

NWE states that a copy of the filing
was served upon Bonneville.

Comment Date: December 11, 2003.

9. Griffin Energy Marketing, LLC

[Docket No. ER04—218-000]

Take notice that on November 24,
2003, Griffin Energy Marketing, LLC
(Griffin Energy) tendered for filing a
Notice of Cancellation of its market-
based rate tariff, with a requested
effective date of November 20, 2003.

Comment Date: December 11, 2003.

10. Deseret Generation & Transmission
Co-operative, Inc.

[Docket No. ER04-221-000]

Take notice that on November 24,
2003, Deseret Generation &
Transmission Co-operative, Inc.
(Deseret) tendered for filing
Amendments to First Revised Service
Agreement Nos. 1 through 6 to its FERC
Electric Tariff, Volume No. 1. The
amendment provides for a rate rebate for
the calendar year 2003 to each of
Deseret’s six Member Cooperatives.
Deseret requests an effective date of
December 1, 2003.

Deseret states that copies of this filing
were served upon Deseret’s six Member
Cooperatives.

Comment Date: December 11, 2003.

11. CPV Milford, LLC

[Docket No. ER04-222-000]

Take notice that on November 24,
2003, CPV Milford, LLC tendered for
filing an application for authorization to
sell energy, capacity, and ancillary
services and to provide asset
management services at market-based
rates pursuant to Section 205 of the
Federal Power Act.

Comment Date: December 11, 2003.

12. PJM Interconnection, L.L.C.

[Docket No. RT01-2-012]

Take notice that on November 24,
2003, PJM Interconnection, L.L.C. (PJM)
tendered for filing proposed changes to
portions of Schedule 6 of the PJM
Operating Agreement, PJM’s Regional
Transmission Expansion Planning
Protocol. PJM states that the proposed
amendments are submitted to comply
with the Commission’s Order in this
proceeding dated October 24, 2003.

PJM states that copies of this filing
have been served on all parties, as well
as on all PJM Members and the state
electric utility regulatory commissions
in the PJM region.

Comment Date: December 11, 2003.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
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motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502—8222 or TTY,
(202) 502—8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “‘e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,
Secretary.

[FR Doc. E3—00483 Filed 12—-5-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EL03-124-001, et al.]

Southwestern Power Administration, et
al.; Electric Rate and Corporate Filings

November 28, 2003.

The following filings have been made
with the Commission. The filings are
listed in ascending order within each
docket classification.

1. Southwestern Power Administration
v. Entergy Arkansas, Inc., Entergy
Services, Inc.

[Docket Nos. EL03-124—001 and ER03-843—
001]

Take notice that on November 14,
2003, Entergy Services, Inc. (Entergy), as
agent for Entergy Arkansas, Inc. (EAI)
filed a settlement between EAI and
Southwestern Power Administration
(Southwestern) which resolves their
disputes with respect to Contract DE—
PM75-94SW00246-M002.

Comment Date: December 5, 2003.

2. Cogeneration National Corporation

[Docket No. EG04—18-000]

On November 21, 2003, Cogeneration
National Corporation (GNC) filed with
the Commission pursuant to part 365 of
the Commission’s regulations an
application for a determination of
exempt wholesale generator (EWG)
status as of the date of the Application.
CNG states that it is a corporation duly
organized under the laws of California.

CNG further states that it is an indirect
owner of a partial interest in a 44-MW
coal-fueled cogeneration eligible facility
located in Stockton, California.
Comment Date: December 12, 2003.

3. CNC/SEGS, Inc.

[Docket No. EG04—19-000]

On November 21, 2003, CNC/SEGS,
Inc. (CNC/SEGS) filed with the
Commission pursuant to Part 365 of the
Commission’s regulations an
application for a determination of
exempt wholesale generator (EWG)
status as of the date of the Application.
CNC/SEGS states that it is a corporation
duly organized under the laws of
California. CNC/SEGS further states that
it is an indirect owner of a partial
interest in a solar-powered small power
production facility located near Kramer
Junction, California.

Comment Date: December 12, 2003.

4. Southern Company Services, Inc.

[Docket No. ER02—-851—-013]

Take notice that on November 21,
2003, Southern Company Services, Inc.,
acting on behalf of Alabama Power
Company, Georgia Power Company,
Gulf Power Company, Mississippi
Power Company, and Savannah Electric
and Power Company (collectively,
Southern Companies), submitted a
compliance filing related to the
Commission’s March 27, 2002 order, 98
FERC q 61,328 (2002), its October 3,
2003 order, 105 FERC { 61,019 (2003),
and the Settlement filed on June 18,
2003.

Comment Date: December 12, 2003.

5. The United Illuminating Company

[Docket No. ER03—-31-003]

Take notice that on November 21,
2003, The United Illuminating Company
(UI) submitted for fling with the Federal
Energy Regulatory Commission
(Commission) a revised Interconnection
Agreement between UI and Cross-Sound
Cable Company, L.L.C., pursuant to UI's
Open Access Transmission Tariff, FERC
Electric Tariff, Original Volume No. 4,
as amended. UI states that the filing is
submitted in compliance with the
Commission’s October 22, 2003 Order
on Rehearing and Compliance Filing,
105 FERC { 61,092 (2003).

Comment Date: December 12, 2003.

6. California Independent System
Operator Corporation

[Docket No. ER03-1046—-002]

Take notice that on November 21,
2003, the California Independent
System Operator Corporation (ISO)
submitted a compliance filing in
response to the Commission’s order

issued October 22, 2003 concerning
Amendment No. 54 to the ISO Tariff,
105 FERC q 61,091 (2003).

The ISO states that the compliance
filing has been served on all parties to
this proceeding.

Comment Date: December 12, 2003.

7. Midwest Independent Transmission
System Operator, Inc.

[Docket No. ER03-1277-001]

Take notice that on November 21,
2003, the Midwest Independent
Transmission System Operator, Inc.
(Midwest ISO) submitted for filing
revisions to Schedule 10-FERC of its
Open Access Transmission Tariff, FERC
Electric Tariff, Second Revised Volume
No. 1, in compliance with the
Commission’s October 28, 2003 Order
issued in Docket No. ER03-1277-000,
105 FERC { 61,144 (2003). The Midwest
ISO an effective date of September 1,
2003.

The Midwest ISO states that it has
electronically served a copy of this
filing, with attachments, upon all
Midwest ISO Members, Member
representatives of Transmission Owners
and Non-Transmission Owners, the
Midwest ISO Advisory Committee
participants, as well as all state
commissions within the region. In
addition, Midwest ISO states that the
filing has been electronically posted on
the Midwest ISO’s Web site at http://
www.midwestiso.org under the heading
“Filings to FERC” for other interested
parties in this matter. The Midwest ISO
will provide hard copies to any
interested parties upon request.

Comment Date: December 12, 2003.

8. NEGT Energy Trading—Power, L.P.

[Docket No. ER04—-69-001]

Take notice that on November 21,
2003, NEGT Energy Trading—Power,
L.P. amended its October 23, 2003 filing
in Docket No. ER04-69-000 to correct
the effective date of its Fourth Revised
FERC Electric Rate Schedule No. 1. The
proposed effective date is October 24,
2003.

Comment Date: December 12, 2003.

9. University Park Energy, LLC

[Docket No. ER04-212-000]

Take notice that on November 21,
2003, University Park Energy, LLC
(University Park) tendered for filing,
pursuant to Section 205 of the Federal
Power Act, as FERC Electric Tariff,
Original Volume No. 2 a Black Start
Service Agreement by and between
University Park and Commonwealth
Edison Company (ComEd) pursuant to
which University Park will provide
Black Start service to ComEd from its
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300 MW natural gas-fired generating
facility located in University Park,
Nlinois.

University Park states that a copy of
this filing was mailed to ComEd and the
Illinois Commerce Commission.

Comment Date: December 12, 2003.

10. AK Electric Supply LLC

[Docket No. ER04—213—-000]

Take notice that on November 21,
2003, AK Electric Supply LLC (AK)
petitioned the Commission for
acceptance of WCW Rate Schedule
FERC No. 1; the granting of certain
blanket approvals, including the
authority to sell electricity at market-
based rates; and the waiver of certain
Commission regulations.

AK states that it intends to engage in
wholesale electric power and energy
purchases and sales as a marketer. AL
further states that it is not in the
business of generating or transmitting
electric power.

Comment Date: December 12, 2003.

11. WCW International, Inc.

[Docket No. ER04-214-000]

Take notice that on November 21,
2003, WCW International, Inc. (WCW)
petitioned the Commission for
acceptance of WCW Rate Schedule
FERC No. 1; the granting of certain
blanket approvals, including the
authority to sell electricity at market-
based rates; and the waiver of certain
Commission regulations.

WCW states that it intends to engage
in wholesale electric power and energy
purchases and sales as a marketer. WCW
further states that it is not in the
business of generating or transmitting
electric power.

Comment Date: December 12, 2003.

12, Pacific Gas and Electric Company

[Docket No. ER04—-215-000]

Take notice that on November 21,
2003, Pacific Gas and Electric Company
(PG&E) tendered for filing the Small
Facilities Authorization Letter No. 6,
submitted pursuant to the Procedures
for Implementation (Procedures)
ofSection 3.3 of the 1987 Agreement
between PG&E and the City and County
of San Francisco (City). PG&E states that
this is PG&E’s fifth quarterly filing
submitted pursuant to section 4 of the
Procedures, which provides for the
quarterly filing of Facilities
Authorization Letters. PG&E has
requested certain waivers.

PG&E states that copies of this filing
have been served upon the City, the
California Independent System Operator
Corporation, and the California Public
Utilities Commission.

Comment Date: December 12, 2003.
13. NEO California Power LLC

[Docket No. ER04—220-000]

Take notice that on November 21,
2003, NEO California Power LLC (NEO
California) tendered for filing Schedule
A (Contract Service Limits for the 2004
Contract Year), associated with a Must-
Run Service Agreement (RMR
Agreement) between NEO California
and the California Independent System
Operator Corporation.

Comment Date: December 12, 2003.

Standard Paragraph

Any person desiring to intervene or to
protest this filing should file with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. All such
motions or protests should be filed on
or before the comment date, and, to the
extent applicable, must be served on the
applicant and on any other person
designated on the official service list.
This filing is available for review at the
Commission or may be viewed on the
Commission’s Web site at http://
www.ferc.gov, using the “FERRIS” link.
Enter the docket number excluding the
last three digits in the docket number
filed to access the document. For
assistance, call (202) 502—-8222 or TTY,
(202) 502—8659. Protests and
interventions may be filed electronically
via the Internet in lieu of paper; see 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site under the “e-Filing” link. The
Commission strongly encourages
electronic filings.

Magalie R. Salas,
Secretary.

[FR Doc. E3—00482 Filed 12—05-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Application Accepted for
Filing and Soliciting Motions To
Intervene and Protests

December 2, 2003.
Take notice that the following
hydroelectric application has been filed

with the Commission and is available
for public inspection.

a. Type of Application: New Major
License.

b. Project No.: 1971-079.

c. Date Filed: July 21, 2003.

d. Applicant: Idaho Power Company.

e. Name of Project: Hells Canyon
Hydropower Project.

f. Location: On the Snake River in
Washington and Adams, Counties,
Idaho; and Wallowa and Baker
Counties, Oregon. About 5,270 acres of
federal lands administered by the Forest
Service and the Bureau of Land
Management (Payette and Wallowa-
Whitman National Forests and Hells
Canyon National Recreational Area) are
included within the project boundary.

g. Filed Pursuant to: Federal Power
Act, 16 U.S.C. 791(a)—-825(r).

h. Applicant Contact: Mr. Robert W.
Stahman, Vice President, Secretary, and
General Counsel, Idaho Power
Company, P.O. Box 70, Boise, Idaho
83707.

i. FERC Contact: Alan Mitchnick,
(202) 502-6074,
alan.mitchnick@ferc.gov; Emily Carter,
(202) 502-6512, emily.carter@ferc.gov.

j. Deadline for filing motions to
intervene and protests: 60 days from the
issuance date of this notice.

All documents (original and eight
copies) should be filed with: Magalie R.
Salas, Secretary, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.

The Commission’s Rules of Practice
require all intervenors filing documents
with the Commission to serve a copy of
that document on each person on the
official service list for the project.
Further, if an intervenor files comments
or documents with the Commission
relating to the merits of an issue that
may affect the responsibilities of a
particular resource agency, they must
also serve a copy of the document on
that resource agency.

Motions to intervene and protests may
be filed electronically via the Internet in
lieu of paper. The Commission strongly
encourages electronic filings. See 18
CFR 385.2001(a)(1)(iii) and the
instructions on the Commission’s Web
site (http://www.ferc.gov) under the
“e-Filing” link.

k. This application has been accepted,
but is not ready for environmental
analysis at this time.

1. The existing Hells Canyon Project
consists of three developments:
Brownlee Development consists of a
395-foot-high earth and rockfill dam, a
14,621-acre impoundment, and a
powerhouse with five generating units
producing 585.4 megawatts (MW);
Oxbow Development consists of a 209-
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foot-high earth and rockfill dam, a
1,150-acre impoundment, and a
powerhouse with four generating units
producing 460 MW; and Hells Canyon
Development consists of a 320-foot-high
concrete gravity dam, a 2,412-acre
impoundment, and a powerhouse with
three generating units producing 391.5
MW. Idaho Power also operates four fish
hatcheries and four adult fish traps.
Idaho Power proposes to exclude 11 of
12 existing transmission lines from the
project.

m. A copy of the application is
available for review at the Commission
in the Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, contact FERC
Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at 1-866—208-3676, or for TTY,
(202) 502—8659. A copy is also available
for inspection and reproduction at the
address in item h above.

You may also register online at
http://www.ferc.gov/docs-filing/
esubscription.asp to be notified via
email of new filings and issuances
related to this or other pending projects.
For assistance, contact FERC Online
Support.

n. Anyone may submit a protest or a
motion to intervene in accordance with
the requirements of Rules of Practice
and Procedure, 18 CFR 385.210,
385.211, and 385.214. In determining
the appropriate action to take, the
Commission will consider all protests
filed, but only those who file a motion
to intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any protests or
motions to intervene must be received
on or before the specified deadline date
for the particular application.

All filings must (1) bear in all capital
letters the title “PROTEST” or
“MOTION TO INTERVENE” (2) set
forth in the heading the name of the
applicant and the project number of the
application to which the filing
responds; (3) furnish the name, address,
and telephone number of the person
protesting or intervening; and (4)
otherwise comply with the requirements
of 18 CFR 385.2001 through 385.2005.
Agencies may obtain copies of the
application directly from the applicant.
A copy of any protest or motion to
intervene must be served upon each
representative of the applicant specified
in the particular application.

o. With this notice, we are initiating
consultation with the Oregon State
Historic Preservation Officer (SHPO), as

required by section 106, National
Historic Preservation Act, and the
regulations of the Advisory Council on
Historic Preservation, 36 CFR 800.4.

Magalie R. Salas,

Secretary.

[FR Doc. E3-00462 Filed 12-5—-03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. P-7387-019]

Erie Boulevard Hydropower, L.P.;
Notice of Settlement Agreement and
Soliciting Comments

December 2, 2003.

Take notice that the following
settlement agreement has been filed
with the Commission and is available
for public inspection.

a. Type of Application: Settlement
Agreement.

b. Project No.: P—7387-019.

¢. Date filed: October 20, 2003.

d. Applicant: Erie Boulevard
Hydropower, L.P.

e. Name of Project: Piercefield
Hydroelectric Project.

f. Location: On the Raquette River, in
St. Lawrence and Franklin Counties,
New York. The project does not occupy
federal lands.

g. Filed Pursuant to: Rule 602 of the
Commission’s Rules of Practice and
Procedure, 18 CFR 385.602.

h. Applicant Contact: Mr. Jerry L.
Sabattis, P.E., Licensing Coordinator,
Erie Boulevard Hydropower, L.P., 225
Greenfield Parkway, Liverpool, New
York, 13088, telephone (315) 413-2787
and Mr. Samuel S. Hirschey, P.E.,
Manager, Licensing, Compliance, and
Project Properties, 225 Greenfield
Parkway, Liverpool, New York, 13088,
telephone (315) 413-2790.

i. FERC Contact: Janet Hutzel,
janet.hutzel@ferc.gov (202) 502—8675 or
Kim Carter, kim.carter@ferc.gov (202)
502-6486.

j. Deadline for filing comments: The
deadline for filing comments on the
Settlement Agreement is 20 days from
the date of this notice